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PART 380—ORDERLY LIQUIDATION 
AUTHORITY 

Subpart A—General and Miscellaneous 
Provisions 

Sec. 
380.1 Definitions. 
380.2 [Reserved] 
380.3 Treatment of personal service agree-

ments. 
380.4 [Reserved] 
380.5 Treatment of covered financial compa-

nies that are subsidiaries of insurance 
companies. 

380.6 Limitation on liens on assets of cov-
ered financial companies that are insur-
ance companies or covered subsidiaries 
of insurance companies. 

380.7 Recoupment of compensation from 
senior executives and directors. 

380.8 Predominantly engaged in activities 
that are financial or incidental thereto. 

380.9 Treatment of fraudulent and pref-
erential transfers. 

380.10 Maximum obligation limitation. 
380.11 Treatment of mutual insurance hold-

ing companies. 
380.12 Enforcement of subsidiary and affil-

iate contracts by the FDIC as receiver of 
a covered financial company. 

380.13 Restrictions on sale of assets of a 
covered financial company by the Fed-
eral Deposit Insurance Corporation. 

380.14–380.19 [Reserved] 

Subpart B—Priorities 

380.20 [Reserved] 
380.21 Priorities. 
380.22 Administrative expenses of the re-

ceiver. 
380.23 Amounts owed to the United States. 
380.24 Priority of claims arising out ofloss 

of setoff rights. 
380.25 Post-insolvency interest. 
380.26 Effect of transfer of assets and obliga-

tions to a bridge financial company. 
380.27 Treatment of similarly situated 

claimants. 
380.28–380.29 [Reserved] 

Subpart C—Receivership Administrative 
Claims Process 

380.30 Receivership administrative claims 
process. 

380.31 Scope. 
380.32 Claims bar date. 
380.33 Notice requirements. 
380.34 Procedures for filing claim. 
380.35 Determination of claims. 
380.36 Decision period. 
380.37 Notification of determination. 
380.38 Procedures for seeking judicial deter-

mination of disallowed claim. 

380.39 Contingent claims. 
380.40–380.49 [Reserved] 
380.50 Determination of secured claims. 
380.51 Consent to certain actions. 
380.52 Adequate protection. 
380.53 Repudiation of secured contract. 

AUTHORITY: 12 U.S.C. 5389; 12 U.S.C. 
5390(s)(3); 12 U.S.C. 5390(b)(1)(C); 12 U.S.C. 
5390(a)(7)(D); 12 U.S.C. 5381(b), 12 U.S.C. 
5390(r). 

SOURCE: 76 FR 4215, Jan. 25, 2011, unless 
otherwise noted. 

Subpart A—General and 
Miscellaneous Provisions 

§ 380.1 Definitions. 
For purposes of this part, the fol-

lowing terms are defined as follows: 
Affiliate. The term ‘‘affiliate’’ means 

any company that controls, is con-
trolled by, or is under common control 
with another company at the time of, 
or immediately prior to, the appoint-
ment of receiver of the covered finan-
cial company. 

Allowed claim. The term ‘‘allowed 
claim’’ means a claim against the cov-
ered financial company or receiver 
that is allowed by the Corporation as 
receiver or upon which a final non-ap-
pealable judgment has been entered in 
favor of a claimant against a receiver-
ship by a court with jurisdiction to ad-
judicate the claim. 

Board of Governors. The term ‘‘Board 
of Governors’’ means the Board of Gov-
ernors of the Federal Reserve System. 

Bridge financial company. The term 
‘‘bridge financial company’’ means a 
new financial company organized by 
the Corporation in accordance with 12 
U.S.C. 5390(h) for the purpose of resolv-
ing a covered financial company. 

Business day. The term ‘‘business day’’ 
means any day other than any Satur-
day, Sunday or any day on which ei-
ther the New York Stock Exchange or 
the Federal Reserve Bank of New York 
is closed. 

Claim. The term ‘‘claim’’ means any 
right to payment from either the cov-
ered financial company or the Corpora-
tion as receiver, whether or not such 
right is reduced to judgment, liq-
uidated, unliquidated, fixed, contin-
gent, matured, unmatured, disputed, 
undisputed, legal, equitable, secured, 
or unsecured. 
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Compensation. The term ‘‘compensa-
tion’’ means any direct or indirect fi-
nancial remuneration received from 
the covered financial company, includ-
ing, but not limited to, salary; bonuses; 
incentives; benefits; severance pay; de-
ferred compensation; golden parachute 
benefits; benefits derived from an em-
ployment contract, or other compensa-
tion or benefit arrangement; per-
quisites; stock option plans; post-em-
ployment benefits; profits realized 
from a sale of securities in the covered 
financial company; or any cash or non- 
cash payments or benefits granted to 
or for the benefit of the senior execu-
tive or director. 

Control. The term ‘‘control’’, when 
used in the definitions of ‘‘affiliate’’ 
and ‘‘subsidiary’’, has the meaning 
given to such term under 12 U.S.C. 
1841(a)(2)(A) and (B) as such law, or any 
successor, may be in effect at the date 
of the appointment of the receiver, to-
gether with any regulations promul-
gated thereunder then in effect. 

Corporation. The term ‘‘Corporation’’ 
means the Federal Deposit Insurance 
Corporation. 

Covered financial company. The term 
‘‘covered financial company’’ means (a) 
a financial company for which a deter-
mination has been made under 12 
U.S.C. 5383(b) and (b) does not include 
an insured depository institution. 

Covered subsidiary. The term ‘‘covered 
subsidiary’’ means a subsidiary of a 
covered financial company other than: 

(1) An insured depository institution; 
(2) An insurance company; or 
(3) A covered broker or dealer. 
Creditor. The term ‘‘creditor’’ means 

a person asserting a claim. 
Director. The term ‘‘director’’ means 

a member of the board of directors of a 
company or of a board or committee 
performing a similar function to a 
board of directors with authority to 
vote on matters before the board or 
committee. 

Dodd-Frank Act. The term ‘‘Dodd- 
Frank Act’’ shall mean the Dodd- 
Frank Wall Street Reform and Con-
sumer Protection Act, Public Law 111– 
203, 12 U.S.C. 5301 et seq. (2010). 

Employee benefit plan. The term ‘‘em-
ployee benefit plan’’ has the meaning 
set forth in the Employee Retirement 
Income Security Act, 29 U.S.C. 1002(3). 

Insurance company. The term ‘‘insur-
ance company’’ means any entity that 
is: 

(1) Engaged in the business of insur-
ance, 

(2) Subject to regulation by a State 
insurance regulator, and 

(3) Covered by a State law that is de-
signed to specifically deal with the re-
habilitation, liquidation or insolvency 
of an insurance company. 

Intermediate insurance stock holding 
company. The term ‘‘intermediate insur-
ance stock holding company’’ means a 
corporation organized either at the 
time of, or at any time after, the orga-
nization of the mutual insurance hold-
ing company that: 

(1) Is a subsidiary of a mutual insur-
ance holding company; 

(2) Holds a majority of the issued and 
outstanding voting stock of the con-
verted mutual insurance company cre-
ated at the time of formation of the 
mutual insurance holding company; 
and 

(3) Holds, as its largest United States 
subsidiary (as measured by total assets 
as of the end of the previous calendar 
quarter), an insurance company. 

Mutual insurance company. The term 
‘‘mutual insurance company’’ means an 
insurance company organized under 
the laws of a State that provides for 
the formation of such an entity as a 
non-stock mutual corporation in which 
the surplus and voting rights are vest-
ed in the policyholders. 

Mutual insurance holding company. 
The term ‘‘mutual insurance holding 
company’’ means a corporation that: 

(1) Is lawfully organized under state 
law authorizing its formation in con-
nection with the reorganization of a 
mutual insurance company that con-
verts the mutual insurance company to 
a stock insurance company, and— 

(2) Holds either: 
(i) A majority of the issued and out-

standing voting stock of the inter-
mediate insurance stock holding com-
pany, if any, or 

(ii) If there is no intermediate insur-
ance stock holding company, a major-
ity of the issued and outstanding vot-
ing stock of the converted mutual in-
surance company. 
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Senior executive. The term ‘‘senior ex-
ecutive’’ means any person who par-
ticipates or has authority to partici-
pate (other than in the capacity of a di-
rector) in major policymaking func-
tions of the company, whether or not: 
The person has an official title; the 
title designates the officer an assist-
ant; or the person is serving without 
salary or other compensation. The 
chairman of the board, the president, 
every vice president, the secretary, and 
the treasurer or chief financial officer, 
general partner and manager of a com-
pany are considered senior executives, 
unless the person is excluded, by reso-
lution of the board of directors, the by-
laws, the operating agreement or the 
partnership agreement of the company, 
from participation (other than in the 
capacity of a director) in major policy-
making functions of the company, and 
the person does not actually partici-
pate therein. 

Subsidiary. The term ‘‘subsidiary’’ 
means any company which is con-
trolled by another company at the 
time of, or immediately prior to, the 
appointment of receiver of the covered 
financial company. 

[76 FR 41639, July 15, 2011, as amended at 77 
FR 25353, Apr. 30, 2012; 77 FR 63214, Oct. 16, 
2012] 

§ 380.2 [Reserved] 

§ 380.3 Treatment of personal service 
agreements. 

(a) For the purposes of this section, 
the term ‘‘personal service agreement’’ 
means a written agreement between an 
employee and a covered financial com-
pany or a bridge financial company set-
ting forth the terms of employment. 
This term also includes an agreement 
between any group or class of employ-
ees and a covered financial company, 
or a bridge financial company, includ-
ing, without limitation, a collective 
bargaining agreement. 

(b)(1) If before repudiation or 
disaffirmance of a personal service 
agreement, the Corporation as receiver 
of a covered financial company, or a 
bridge financial company accepts per-
formance of services rendered under 
such agreement, then: 

(i) The terms and conditions of such 
agreement shall apply to the perform-
ance of such services; and 

(ii) Any payments for the services ac-
cepted by the Corporation as receiver 
shall be treated as an administrative 
expense of the receiver. 

(2) If a bridge financial company ac-
cepts performance of services rendered 
under such agreement, then the terms 
and conditions of such agreement shall 
apply to the performance of such serv-
ices. 

(c) No party acquiring a covered fi-
nancial company or any operational 
unit, subsidiary or assets thereof from 
the Corporation as receiver or from 
any bridge financial company shall be 
bound by a personal service agreement 
unless the acquiring party expressly 
assumes the personal service agree-
ment. 

(d) The acceptance by the Corpora-
tion as receiver for a covered financial 
company, or by any bridge financial 
company or the Corporation as receiver 
for a bridge financial company of serv-
ices subject to a personal service agree-
ment shall not limit or impair the au-
thority of the receiver to disaffirm or 
repudiate any personal service agree-
ment in the manner provided for the 
disaffirmance or repudiation of any 
agreement under 12 U.S.C. 5390(c). 

(e) Paragraph (b) of this section shall 
not apply to any personal service 
agreement with any senior executive or 
director of the covered financial com-
pany or covered subsidiary, nor shall it 
in any way limit or impair the ability 
of the receiver to recover compensa-
tion from any senior executive or di-
rector of a covered financial company 
under 12 U.S.C. 5390 and the regulations 
promulgated thereunder. 

[76 FR 41640, July 15, 2011] 

§ 380.4 [Reserved] 

§ 380.5 Treatment of covered financial 
companies that are subsidiaries of 
insurance companies. 

The Corporation as receiver shall dis-
tribute the value realized from the liq-
uidation, transfer, sale or other dis-
position of the direct or indirect sub-
sidiaries of an insurance company, that 
are not themselves insurance compa-
nies, solely in accordance with the 
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order of priorities set forth in 12 U.S.C. 
5390(b)(1) and the regulations promul-
gated thereunder. 

[76 FR 41640, July 15, 2011] 

§ 380.6 Limitation on liens on assets of 
covered financial companies that 
are insurance companies or covered 
subsidiaries of insurance compa-
nies. 

(a) In the event that the Corporation 
makes funds available to a covered fi-
nancial company that is an insurance 
company or to any covered subsidiary 
of an insurance company, or enters 
into any other transaction with respect 
to such covered entity under 12 U.S.C. 
5384(d), the Corporation will exercise 
its right to take liens on any or all as-
sets of the covered entities receiving 
such funds to secure repayment of any 
such transactions only when the Cor-
poration, in its sole discretion, deter-
mines that: 

(1) Taking such lien is necessary for 
the orderly liquidation of the entity; 
and 

(2) Taking such lien will not either 
unduly impede or delay the liquidation 
or rehabilitation of such insurance 
company, or the recovery by its policy-
holders. 

(b) This section shall not be con-
strued to restrict or impair the ability 
of the Corporation to take a lien on 
any or all of the assets of any covered 
financial company or covered sub-
sidiary in order to secure financing 
provided by the Corporation or the re-
ceiver in connection with the sale or 
transfer of the covered financial com-
pany or covered subsidiary or any or 
all of the assets of such covered entity. 

[76 FR 41640, July 15, 2011] 

§ 380.7 Recoupment of compensation 
from senior executives and direc-
tors. 

(a) Substantially responsible. The Cor-
poration, as receiver of a covered fi-
nancial company, may file an action to 
recover from any current or former 
senior executive or director substan-
tially responsible for the failed condi-
tion of the covered financial company 
any compensation received during the 
2-year period preceding the date on 
which the Corporation was appointed 
as the receiver of the covered financial 

company, except that, in the case of 
fraud, no time limit shall apply. A sen-
ior executive or director shall be 
deemed to be substantially responsible 
for the failed condition of a covered fi-
nancial company that is placed into re-
ceivership under the orderly liquida-
tion authority of the Dodd-Frank Act 
if he or she: 

(1) Failed to conduct his or her re-
sponsibilities with the degree of skill 
and care an ordinarily prudent person 
in a like position would exercise under 
similar circumstances, and 

(2) As a result, individually or collec-
tively, caused a loss to the covered fi-
nancial company that materially con-
tributed to the failure of the covered 
financial company under the facts and 
circumstances. 

(b) Presumptions. The following pre-
sumptions shall apply for purposes of 
assessing whether a senior executive or 
director is substantially responsible for 
the failed condition of a covered finan-
cial company: 

(1) It shall be presumed that a senior 
executive or director is substantially 
responsible for the failed condition of a 
covered financial company that is 
placed into receivership under the or-
derly liquidation authority of the 
Dodd-Frank Act under any of the fol-
lowing circumstances: 

(i) The senior executive or director 
served as the chairman of the board of 
directors, chief executive officer, presi-
dent, chief financial officer, or in any 
other similar role regardless of his or 
her title if in this role he or she had re-
sponsibility for the strategic, policy-
making, or company-wide operational 
decisions of the covered financial com-
pany prior to the date that it was 
placed into receivership under the or-
derly liquidation authority of the 
Dodd-Frank Act; 

(ii) The senior executive or director 
is adjudged liable by a court or tri-
bunal of competent jurisdiction for 
having breached his or her duty of loy-
alty to the covered financial company; 

(iii) The senior executive was re-
moved from the management of the 
covered financial company under 12 
U.S.C. 5386(4); or 
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1 12 U.S.C. 5381(a)(11) and (b). 

(iv) The director was removed from 
the board of directors of the covered fi-
nancial company under 12 U.S.C. 
5386(5). 

(2) The presumption under paragraph 
(b)(1)(i) of this section may be rebutted 
by evidence that the senior executive 
or director conducted his or her respon-
sibilities with the degree of skill and 
care an ordinarily prudent person in a 
like position would exercise under 
similar circumstances. The presump-
tions under paragraphs (b)(1)(ii), 
(b)(1)(iii) and (b)(1)(iv) of this section 
may be rebutted by evidence that the 
senior executive or director did not 
cause a loss to the covered financial 
company that materially contributed 
to the failure of the covered financial 
company under the facts and cir-
cumstances. 

(3) The presumptions do not apply to: 
(i) A senior executive hired by the 

covered financial company during the 
two years prior to the Corporation’s 
appointment as receiver to assist in 
preventing further deterioration of the 
financial condition of the covered fi-
nancial company; or 

(ii) A director who joined the board 
of directors of the covered financial 
company during the two years prior to 
the Corporation’s appointment as re-
ceiver under an agreement or resolu-
tion to assist in preventing further de-
terioration of the financial condition 
of the covered financial company. 

(4) Notwithstanding that the pre-
sumption does not apply under para-
graphs (b)(3)(i) and (ii) of this section, 
the Corporation as receiver still may 
pursue recoupment of compensation 
from a senior executive or director in 
paragraphs (b)(3)(i) or (ii) if they are 
substantially responsible for the failed 
condition of the covered financial com-
pany. 

(c) Savings Clause. Nothing in this 
section shall limit or impair any rights 
of the Corporation as receiver under 
other applicable law, including any 
rights under title II of the Dodd-Frank 
Act to pursue any other claims or 
causes of action it may have against 
senior executives and directors of the 
covered financial company for losses 
they cause to the covered financial 

company in the same or separate ac-
tions. 

[76 FR 41640, July 15, 2011] 

§ 380.8 Predominantly engaged in ac-
tivities that are financial or inci-
dental thereto. 

(a) For purposes of sections 201(a)(11) 
and 201(b) of the Dodd-Frank Wall 
Street Reform and Consumer Protec-
tion Act 1 (‘‘Dodd-Frank Act’’) and this 
part, a company is predominantly en-
gaged in activities that the Board of 
Governors of the Federal Reserve Sys-
tem (‘‘Board of Governors’’) has deter-
mined are financial in nature or inci-
dental thereto for purposes of section 
4(k) of the Bank Holding Company Act 
of 1956 (‘‘BHC Act’’) (12 U.S.C. 1843(k)), 
if: 

(1) At least 85 percent of the total 
consolidated revenues of such company 
(determined in accordance with appli-
cable accounting standards) for either 
of its two most recently completed fis-
cal years were derived, directly or indi-
rectly, from financial activities, or 

(2) Based upon all of the relevant 
facts and circumstances, the consoli-
dated revenues of the company from fi-
nancial activities constitute 85 percent 
or more of the total consolidated reve-
nues of the company. 

(b) For purposes of paragraph (a) of 
this section, the following definitions 
apply: 

(1) The term ‘‘applicable accounting 
standards’’ means the accounting 
standards utilized by the company in 
the ordinary course of business in pre-
paring its consolidated financial state-
ments, provided that those standards 
are: 

(i) U.S. generally accepted account-
ing principles, 

(ii) International Financial Report-
ing Standards, or 

(iii) Such other accounting standards 
that are determined to be appropriate 
on a case-by-case basis. 

(2) The terms ‘‘broker’’ and ‘‘dealer’’ 
have the same meanings as in section 3 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78c). 

(3) The term ‘‘financial activity’’ 
means: 
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2 Asset management services include act-
ing as agent in the liquidation or sale of 
loans and collateral for loans, including real 
estate and other assets acquired through 
foreclosure or in satisfaction of debts pre-
viously contracted. 

3 For purposes of this section, real estate 
settlement services do not include providing 
title insurance as principal, agent, or broker. 

4 The requirement that the lease is on a 
nonoperating basis means that the company 
does not, directly or indirectly, engage in op-
erating, servicing, maintaining, or repairing 
leased property during the lease term. For 
purposes of the leasing of automobiles, the 
requirement that the lease is on a nonop-
erating basis means that the company does 
not, directly or indirectly: (1) Provide serv-
icing, repair, or maintenance of the leased 
vehicle during the lease term; (2) purchase 
parts and accessories in bulk or for an indi-
vidual vehicle after the lessee has taken de-
livery of the vehicle; (3) provide the loan of 
an automobile during servicing of the leased 
vehicle; (4) purchase insurance for the lessee; 
or (5) provide for the renewal of the vehicle’s 
license merely as a service to the lessee 
where the lessee could renew the license 
without authorization from the lessor. 

(i) Lending, exchanging, transferring, 
investing for others, or safeguarding 
money or securities. 

(ii) Insuring, guaranteeing, or indem-
nifying against loss, harm, damage, ill-
ness, disability, or death, or providing 
and issuing annuities, and acting as 
principal, agent, or broker for purposes 
of the foregoing, in any state. 

(iii) Providing financial, investment, 
or economic advisory services, includ-
ing advising an investment company 
(as defined in section 3 of the Invest-
ment Company Act of 1940). 

(iv) Issuing or selling instruments 
representing interests in pools of assets 
permissible for a bank to hold directly. 

(v) Underwriting, dealing in, or mak-
ing a market in securities. 

(vi) Engaging in any activity that 
the Board of Governors has determined 
to be so closely related to banking or 
managing or controlling banks as to be 
a proper incident thereto, which in-
clude— 

(A) Extending credit and servicing 
loans. Making, acquiring, brokering, or 
servicing loans or other extensions of 
credit (including factoring, issuing let-
ters of credit and accepting drafts) for 
the company’s account or for the ac-
count of others. 

(B) Activities related to extending 
credit. Any activity usual in connec-
tion with making, acquiring, brokering 
or servicing loans or other extensions 
of credit, including the following ac-
tivities— 

(1) Real estate and personal property 
appraising. Performing appraisals of 
real estate and tangible and intangible 
personal property, including securities. 

(2) Arranging commercial real estate 
equity financing. Acting as inter-
mediary for the financing of commer-
cial or industrial income-producing 
real estate by arranging for the trans-
fer of the title, control, and risk of 
such a real estate project to one or 
more investors. 

(3) Check-guaranty services. Author-
izing a subscribing merchant to accept 
personal checks tendered by the mer-
chant’s customers in payment for 
goods and services, and purchasing 
from the merchant validly authorized 
checks that are subsequently dishon-
ored. 

(4) Collection agency services. Col-
lecting overdue accounts receivable, ei-
ther retail or commercial. 

(5) Credit bureau services. Maintain-
ing information related to the credit 
history of consumers and providing the 
information to a credit grantor who is 
considering a borrower’s application 
for credit or who has extended credit to 
the borrower. 

(6) Asset management, servicing, and 
collection activities. Engaging under 
contract with a third party in asset 
management, servicing, and collec-
tion 2 of assets of a type that an insured 
depository institution may originate 
and own. 

(7) Acquiring debt in default. Acquir-
ing debt that is in default at the time 
of acquisition. 

(8) Real estate settlement servicing. 
Providing real estate settlement serv-
ices.3 

(C) Leasing personal or real property. 
Leasing personal or real property or 
acting as agent, broker, or adviser in 
leasing such property if— 

(1) The lease is on a nonoperating 
basis; 4 

(2) The initial term of the lease is at 
least 90 days; and 
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5 Feasibility studies do not include assist-
ing management with the planning or mar-
keting for a given project or providing gen-
eral operational or management advice. 

(3) In the case of leases involving real 
property: 

(i) At the inception of the initial 
lease, the effect of the transaction will 
yield a return that will compensate the 
lessor for not less than the lessor’s full 
investment in the property plus the es-
timated total cost of financing the 
property over the term of the lease 
from rental payments, estimated tax 
benefits, and the estimated residual 
value of the property at the expiration 
of the initial lease; and 

(ii) The estimated residual value of 
property for purposes of paragraph 
(b)(2)(vi)(C)(3)(i) of this section shall 
not exceed 25 percent of the acquisition 
cost of the property to the lessor. 

(D) Operating nonbank depository in-
stitutions—(1) Industrial banking. 
Owning, controlling, or operating an 
industrial bank, Morris Plan bank, or 
industrial loan company that is not a 
bank for purposes of the BHC Act. 

(2) Operating savings associations. 
Owning, controlling, or operating a 
savings association. 

(E) Trust company functions. Per-
forming functions or activities that 
may be performed by a trust company 
(including activities of a fiduciary, 
agency, or custodial nature), in the 
manner authorized by federal or state 
law that is not a bank for purposes of 
section 2(c) of the BHC Act. 

(F) Financial and investment advi-
sory activities. Acting as investment 
or financial advisor to any person, in-
cluding (without, in any way, limiting 
the foregoing): 

(1) Serving as investment adviser (as 
defined in section 2(a)(20) of the Invest-
ment Company Act of 1940, 15 U.S.C. 
80a–2(a)(20)), to an investment company 
registered under that act, including 
sponsoring, organizing, and managing a 
closed-end investment company; 

(2) Furnishing general economic in-
formation and advice, general eco-
nomic statistical forecasting services, 
and industry studies; 

(3) Providing advice in connection 
with mergers, acquisitions, 
divestitures, investments, joint ven-
tures, leveraged buyouts, recapitaliza-
tions, capital structurings, financing 
transactions and similar transactions, 

and conducting financial feasibility 
studies; 5 

(4) Providing information, statistical 
forecasting, and advice with respect to 
any transaction in foreign exchange, 
swaps, and similar transactions, com-
modities, and any forward contract, op-
tion, future, option on a future, and 
similar instruments; 

(5) Providing educational courses, 
and instructional materials to con-
sumers on individual financial manage-
ment matters; and 

(6) Providing tax-planning and tax- 
preparation services to any person. 

(G) Agency transactional services for 
customer investments—(1) Securities 
brokerage. Providing securities broker-
age services (including securities clear-
ing and/or securities execution services 
on an exchange), whether alone or in 
combination with investment advisory 
services, and incidental activities (in-
cluding related securities credit activi-
ties and custodial services). 

(2) Riskless principal transactions. 
Buying and selling in the secondary 
market all types of securities on the 
order of customers as a ‘‘riskless prin-
cipal’’ to the extent of engaging in a 
transaction in which the company, 
after receiving an order to buy (or sell) 
a security from a customer, purchases 
(or sells) the security for its own ac-
count to offset a contemporaneous sale 
to (or purchase from) the customer. 

(3) Private placement services. Act-
ing as agent for the private placement 
of securities in accordance with the re-
quirements of the Securities Act of 1933 
(‘‘1933 Act’’) and the rules of the Secu-
rities and Exchange Commission. 

(4) Futures commission merchant. 
Acting as a futures commission mer-
chant (‘‘FCM’’) for unaffiliated persons 
in the execution, clearance, or execu-
tion and clearance of any futures con-
tract and option on a futures contract. 

(5) Other transactional services. Pro-
viding to customers as agent trans-
actional services with respect to swaps 
and similar transactions, any trans-
action described in paragraph 
(b)(2)(vi)(H) of this section, any trans-
action that is permissible for a state 
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6 A bank-ineligible security is any security 
that a state member bank is not permitted 
to underwrite or deal in under 12 U.S.C. 24 
and 335. 

7 This reference does not include acting as 
a dealer in options based on indices of bank- 
ineligible securities when the options are 
traded on securities exchanges. These op-
tions are securities for purposes of the fed-
eral securities laws and bank-ineligible secu-
rities for purposes of section 20 of the Glass- 
Steagall Act, 12 U.S.C. 337. Similarly, this 
reference does not include acting as a dealer 
in any other instrument that is a bank-ineli-
gible security for purposes of section 20. 
Bank holding companies that deal in these 
instruments must do so in accordance with 
the Board of Governor’s orders on dealing in 
bank-ineligible securities. 

8 In performing this activity, companies 
are not authorized to perform tasks or oper-
ations or provide services to client institu-
tions either on a daily or continuing basis, 
except as necessary to instruct the client in-
stitution on how to perform such services for 
itself. See also the Board of Governors’ inter-
pretation of bank management consulting 
advice (12 CFR 225.131). 

member bank, and any other trans-
action involving a forward contract, 
option, futures, option on a futures or 
similar contract (whether traded on an 
exchange or not) relating to a com-
modity that is traded on an exchange. 

(H) Investment transactions as prin-
cipal—(1) Underwriting and dealing in 
government obligations and money 
market instruments. Underwriting and 
dealing in obligations of the United 
States, general obligations of states 
and their political subdivisions, and 
other obligations that state member 
banks of the Federal Reserve System 
may be authorized to underwrite and 
deal in under 12 U.S.C. 24 and 335, in-
cluding banker’s acceptances and cer-
tificates of deposit. 

(2) Investing and trading activities. 
Engaging as principal in: 

(i) Foreign exchange; 
(ii) Forward contracts, options, fu-

tures, options on futures, swaps, and 
similar contracts, whether traded on 
exchanges or not, based on any rate, 
price, financial asset (including gold, 
silver, platinum, palladium, copper, or 
any other metal), nonfinancial asset, 
or group of assets, other than a bank- 
ineligible security,6 if: a state member 
bank is authorized to invest in the 
asset underlying the contract; the con-
tract requires cash settlement; the 
contract allows for assignment, termi-
nation, or offset prior to delivery or ex-
piration, and the company makes every 
reasonable effort to avoid taking or 
making delivery of the asset under-
lying the contract, or receives and in-
stantaneously transfers title to the un-
derlying asset, by operation of contract 
and without taking or making physical 
delivery of the asset; or the contract 
does not allow for assignment, termi-
nation, or offset prior to delivery or ex-
piration and is based on an asset for 
which futures contracts or options on 
futures contracts have been approved 
for trading on a U.S. contract market 
by the Commodity Futures Trading 
Commission, and the company makes 
every reasonable effort to avoid taking 
or making delivery of the asset under-

lying the contract, or receives and in-
stantaneously transfers title to the un-
derlying asset, by operation of contract 
and without taking or making physical 
delivery of the asset. 

(iii) Forward contracts, options,7 fu-
tures, options on futures, swaps, and 
similar contracts, whether traded on 
exchanges or not, based on an index of 
a rate, a price, or the value of any fi-
nancial asset, nonfinancial asset, or 
group of assets, if the contract requires 
cash settlement. 

(3) Buying and selling bullion, and re-
lated activities. Buying, selling and 
storing bars, rounds, bullion, and coins 
of gold, silver, platinum, palladium, 
copper, and any other metal for the 
company’s own account and the ac-
count of others, and providing inci-
dental services such as arranging for 
storage, safe custody, assaying, and 
shipment. 

(I) Management consulting and coun-
seling activities—(1) Management con-
sulting. Providing management con-
sulting advice: 8 

(i) On any matter to unaffiliated de-
pository institutions, including com-
mercial banks, savings and loan asso-
ciations, savings banks, credit unions, 
industrial banks, Morris Plan banks, 
cooperative banks, industrial loan 
companies, trust companies, and 
branches or agencies of foreign banks; 
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9 Financial organization refers to insured 
depository institution holding companies 
and their subsidiaries, other than non-
banking affiliates of diversified savings and 
loan holding companies that engage in ac-
tivities not permissible under section 4(c)(8) 
of the BHC Act (12 U.S.C. 1842(c)(8)). 

10 See also the Board of Governors’ inter-
pretation on courier activities (12 CFR 
225.129), which sets forth conditions for com-
pany entry into the activity. 

11 Extension of credit includes direct loans 
to borrowers, loans purchased from other 
lenders, and leases of real or personal prop-
erty so long as the leases are nonoperating 
and full-payout leases that meet the require-
ments of paragraph (b)(2)(vi)(C) of this sec-
tion. 

12 Finance company includes all non-de-
posit-taking financial institutions that en-
gage in a significant degree of consumer 
lending (excluding lending secured by first 
mortgages) and all financial institutions spe-
cifically defined by individual states as fi-
nance companies and that engage in a sig-
nificant degree of consumer lending. 

(ii) On any financial, economic, ac-
counting, or audit matter to any other 
company. 

(2) Revenues derived from a com-
pany’s management consulting activi-
ties under this paragraph (b)(3)(vi) will 
not be considered to be financial if the 
company: 

(i) Owns or controls, directly or indi-
rectly, more than 5 percent of the vot-
ing securities of the client institution; 
or 

(ii) Allows a management official, as 
defined in 12 CFR 212.2(h), of the com-
pany or any of its affiliates to serve as 
a management official of the client in-
stitution, except where such inter-
locking relationship is permitted pur-
suant to an exemption permitted by 
the Board of Governors. 

(3) Up to 30 percent of a nonbank 
company’s revenues related to manage-
ment consulting services provided to 
customers not described in paragraph 
(b)(3)(vi)(I)(1)(i) or regarding matters 
not described in paragraph 
(b)(3)(vi)(I)(1)(ii) of this section will be 
included in the company’s financial 
revenues. 

(4) Employee benefits consulting 
services. Providing consulting services 
to employee benefit, compensation and 
insurance plans, including designing 
plans, assisting in the implementation 
of plans, providing administrative serv-
ices to plans, and developing employee 
communication programs for plans. 

(5) Career counseling services. Pro-
viding career counseling services to: 

(i) A financial organization 9 and indi-
viduals currently employed by, or re-
cently displaced from, a financial orga-
nization; 

(ii) Individuals who are seeking em-
ployment at a financial organization; 
and 

(iii) Individuals who are currently 
employed in or who seek positions in 
the finance, accounting, and audit de-
partments of any company. 

(J) Support services—(1) Courier 
services. Providing courier services for: 

(i) Checks, commercial papers, docu-
ments, and written instruments (ex-
cluding currency or bearer-type nego-
tiable instruments) that are exchanged 
among banks and financial institu-
tions; and 

(ii) Audit and accounting media of a 
banking or financial nature and other 
business records and documents used in 
processing such media.10 

(2) Printing and selling MICR-en-
coded items. Printing and selling 
checks and related documents, includ-
ing corporate image checks, cash tick-
ets, voucher checks, deposit slips, sav-
ings withdrawal packages, and other 
forms that require Magnetic Ink Char-
acter Recognition (MICR) encoding. 

(K) Insurance agency and under-
writing—(1) Credit insurance. Acting as 
principal, agent, or broker for insur-
ance (including home mortgage re-
demption insurance) that is: 

(i) Directly related to an extension of 
credit by the company or any of its 
subsidiaries; and 

(ii) Limited to ensuring the repay-
ment of the outstanding balance due on 
the extension of credit 11 in the event of 
the death, disability, or involuntary 
unemployment of the debtor. 

(2) Finance company subsidiary. Act-
ing as agent or broker for insurance di-
rectly related to an extension of credit 
by a finance company 12 that is a sub-
sidiary of a company, if: 

(i) The insurance is limited to ensur-
ing repayment of the outstanding bal-
ance on such extension of credit in the 
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13 These limitations increase at the end of 
each calendar year, beginning with 1982, by 
the percentage increase in the Consumer 
Price Index for Urban Wage Earners and 
Clerical Workers published by the Bureau of 
Labor Statistics. 

14 Nothing contained in this provision pre-
cludes a subsidiary that is authorized to en-
gage in a specific insurance-agency activity 
under this clause from continuing to engage 
in the particular activity after merger with 
an affiliate, if the merger is for legitimate 
business purposes. 

15 For the purposes of this paragraph, ac-
tivities engaged in on May 1, 1982, include ac-
tivities carried on subsequently as the result 
of an application to engage in such activities 
pending before the Board of Governors on 
May 1, 1982, and approved subsequently by 
the Board of Governors or as the result of 
the acquisition by such company pursuant to 
a binding written contract entered into on or 
before May 1, 1982, of another company en-

gaged in such activities at the time of the 
acquisition. 

event of loss or damage to any prop-
erty used as collateral for the exten-
sion of credit; and 

(ii) The extension of credit is not 
more than $10,000, or $25,000 if it is to 
finance the purchase of a residential 
manufactured home 13 and the credit is 
secured by the home; and 

(iii) The applicant commits to notify 
borrowers in writing that: they are not 
required to purchase such insurance 
from the applicant; such insurance 
does not insure any interest of the bor-
rower in the collateral; and the appli-
cant will accept more comprehensive 
property insurance in place of such sin-
gle-interest insurance. 

(3) Insurance in small towns. Engag-
ing in any insurance agency activity in 
a place where the company or a sub-
sidiary has a lending office and that: 

(i) Has a population not exceeding 
5,000 (as shown in the preceding decen-
nial census); or 

(ii) Has inadequate insurance agency 
facilities, as determined by the Board 
of Governors, after notice and oppor-
tunity for hearing. 

(4) Insurance-agency activities con-
ducted on May 1, 1982. Engaging in any 
specific insurance-agency activity 14 if 
the company, or subsidiary conducting 
the specific activity, conducted such 
activity on May 1, 1982, or received ap-
proval from the Board of Governors to 
conduct such activity on or before May 
1, 1982.15 Revenues derived from a com-

pany’s specific insurance agency activ-
ity under this clause will be considered 
financial only if the company: 

(i) Engages in such specific insurance 
agency activity only at locations: in 
the state in which the company has its 
principal place of business (as defined 
in 12 U.S.C. 1842(d)); in any state or 
states immediately adjacent to such 
state; and in any state in which the 
specific insurance-agency activity was 
conducted (or was approved to be con-
ducted) by such company or subsidiary 
thereof or by any other subsidiary of 
such company on May 1, 1982; and 

(ii) Provides other insurance cov-
erages that may become available after 
May 1, 1982, so long as those coverages 
insure against the types of risks as (or 
are otherwise functionally equivalent 
to) coverages sold or approved to be 
sold on May 1, 1982, by the company or 
subsidiary. 

(5) Supervision of retail insurance 
agents. Supervising on behalf of insur-
ance underwriters the activities of re-
tail insurance agents who sell: 

(i) Fidelity insurance and property 
and casualty insurance on the real and 
personal property used in the oper-
ations of the company or its subsidi-
aries; and 

(ii) Group insurance that protects the 
employees of the company or its sub-
sidiaries. 

(6) Small companies. Engaging in any 
insurance-agency activity if the com-
pany has total consolidated assets of 
$50 million or less. Revenues derived 
from a company’s insurance-agency ac-
tivities under this paragraph will be 
considered financial only if the com-
pany does not engage in the sale of life 
insurance or annuities except as pro-
vided in paragraphs (b)(3)(vi)(K)(1) and 
(3) of this section, and does not con-
tinue to engage in insurance-agency 
activities pursuant to this provision 
more than 90 days after the end of the 
quarterly reporting period in which 
total assets of the company and its 
subsidiaries exceed $50 million. 

(7) Insurance-agency activities con-
ducted before 1971. Engaging in any in-
surance-agency activity performed at 
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any location in the United States di-
rectly or indirectly by a company that 
was engaged in insurance-agency ac-
tivities prior to January 1, 1971, as a 
consequence of approval by the Board 
of Governors prior to January 1, 1971. 

(L) Community development activi-
ties —(1) Financing and investment ac-
tivities. Making equity and debt in-
vestments in corporations or projects 
designed primarily to promote commu-
nity welfare, such as the economic re-
habilitation and development of low- 
income areas by providing housing, 
services, or jobs for residents. 

(2) Advisory activities. Providing ad-
visory and related services for pro-
grams designed primarily to promote 
community welfare. 

(M) Money orders, savings bonds, and 
traveler’s checks. The issuance and 
sale at retail of money orders and simi-
lar consumer-type payment instru-
ments; the sale of U.S. savings bonds; 
and the issuance and sale of traveler’s 
checks. 

(N) Data processing. 
(1) Providing data processing, data 

storage and data transmission services, 
facilities (including data processing, 
data storage and data transmission 
hardware, software, documentation, or 
operating personnel), databases, ad-
vice, and access to such services, facili-
ties, or databases by any technological 
means, if the data to be processed, 
stored or furnished are financial, bank-
ing or economic. 

(2) Up to 30 percent of a nonbank 
company’s revenues related to pro-
viding general purpose hardware in 
connection with providing data proc-
essing products or services described in 
(b)(2)(vi)(N)(1) of this section will be in-
cluded in the company’s financial reve-
nues. 

(O) Administrative services. Pro-
viding administrative and other serv-
ices to mutual funds. 

(P) Securities exchange. Owning 
shares of a securities exchange. 

(Q) Certification authority. Acting as 
a certification authority for digital 
signatures and authenticating the 
identity of persons conducting finan-
cial and nonfinancial transactions. 

(R) Employment histories. Providing 
employment histories to third parties 
for use in making credit decisions and 

to depository institutions and their af-
filiates for use in the ordinary course 
of business. 

(S) Check cashing and wire trans-
mission. Check cashing and wire trans-
mission services. 

(T) Services offered in connection 
with banking services. In connection 
with offering banking services, pro-
viding notary public services, selling 
postage stamps and postage-paid enve-
lopes, providing vehicle registration 
services, and selling public transpor-
tation tickets and tokens. 

(U) Real estate title abstracting. 
(vii) Engaging, in the United States, 

in any activity that a bank holding 
company may engage in outside of the 
United States; and the Board has deter-
mined, under regulations prescribed or 
interpretations issued pursuant to sec-
tion 4(c)(13) of the BHC Act of 1956 (12 
U.S.C. 1843(c)(13)) to be usual in con-
nection with the transaction of bank-
ing or other financial operations 
abroad. Those activities include— 

(A) Providing management con-
sulting services, including to any per-
son with respect to nonfinancial mat-
ters, so long as the management con-
sulting services are advisory and do 
not allow the company to control the 
person to which the services are pro-
vided. 

(B) Operating a travel agency in con-
nection with financial services. 

(C) Organizing, sponsoring, and man-
aging a mutual fund. 

(D) Commercial banking and other 
banking activities. 

(viii) (A) Acting as a finder in bring-
ing together one or more buyers and 
sellers of any product or service for 
transactions that the parties them-
selves negotiate and consummate, in-
cluding providing any or all of the fol-
lowing services through any means— 

(1) Identifying potential parties, 
making inquiries as to interest, intro-
ducing, and referring potential parties 
to each other, and arranging contacts 
between and meetings of interested 
parties; 

(2) Conveying between interested par-
ties expressions of interest, bids, offers, 
orders and confirmations relating to a 
transaction; and 
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(3) Transmitting information con-
veying products and services to poten-
tial parties in connection with the ac-
tivities described paragraphs 
(b)(3)(viii)(A)(1) and (2) of this section. 

(B) The following are examples of 
finder services when done in accord-
ance with paragraphs (b)(3)(viii)(C)–(D) 
of this section. These examples are not 
exclusive. 

(1) Hosting an electronic market-
place on the company’s Internet Web 
site by providing hypertext or similar 
links to the Web sites of third party 
buyers or sellers. 

(2) Hosting on the company’s servers 
the Internet Web site of— 

(i) A buyer (or seller) that provides 
information concerning the buyer (or 
seller) and the products or services it 
seeks to buy (or sell) and allows sellers 
(or buyers) to submit expressions of in-
terest, bids, offers, orders and con-
firmations relating to such products or 
services; or 

(ii) A government or government 
agency that provides the information 
concerning the services or benefits 
made available by government or gov-
ernment agency, assists persons in 
completing applications to receive 
such services or benefits from the gov-
ernment or agency, and allows persons 
to transmit their applications for serv-
ices or benefits to the government or 
agency. 

(3) Operating an Internet Web site 
that allows multiple buyers and sellers 
to exchange information concerning 
the products and services that they are 
willing to purchase or sell, locate po-
tential counterparties for transactions, 
aggregate orders for goods or services 
with those made by other parties, and 
enter into transactions between them-
selves. 

(4) Operating a telephone call center 
that provides permissible finder serv-
ices. 

(C) To be a finder service for purposes 
of this section, the company providing 
the service must comply with the fol-
lowing limitations. 

(1) A company providing the service 
may act only as an intermediary be-
tween a buyer and a seller. 

(2) A company providing the service 
may not bind any buyer or seller to the 
terms of a specific transaction or nego-

tiate the terms of a specific trans-
action on behalf of a buyer or seller, 
except that the company may— 

(i) Arrange for buyers to receive pre-
ferred terms from sellers so long as the 
terms are not negotiated as part of any 
individual transaction, are provided 
generally to customers or broad cat-
egories of customers, and are made 
available by the seller (and not by the 
company); and 

(ii) Establish rules of general applica-
bility governing the use and operation 
of the finder service, including rules 
that govern the submission of bids and 
offers by buyers and sellers that use 
the finder service and the cir-
cumstances under which the finder 
service will match bids and offers sub-
mitted by buyers and sellers, and gov-
ern the manner in which buyers and 
sellers may bind themselves to the 
terms of a specific transaction. 

(3) Services provided by a company 
will not be considered finder services if 
the company providing the service— 

(i) Takes title to or acquires or holds 
an ownership interest in any product 
or service offered or sold through the 
finder service; 

(ii) Provides distribution services for 
physical products or services offered or 
sold through the finder service; 

(iii) Owns or operates any real or per-
sonal property that is used for the pur-
pose of manufacturing, storing, trans-
porting, or assembling physical prod-
ucts offered or sold by third parties; or 

(iv) Owns or operates any real or per-
sonal property that serves as a phys-
ical location for the physical purchase, 
sale or distribution of products or serv-
ices offered or sold by third parties. 

(D) Services provided by a company 
will not be considered finder services if 
the company providing such services 
engages in any activity that would re-
quire the company to register or obtain 
a license as a real estate agent or 
broker under applicable law. 

(E) To be a finder service for purposes 
of this section, a company providing 
the service must distinguish the prod-
ucts and services offered by the com-
pany from those offered by a third 
party through the finder service. 

(ix) Directly, or indirectly acquiring 
or controlling, whether as principal, on 
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16 12 U.S.C. 5381(a)(13). 

behalf of one or more entities, or other-
wise, shares, assets, or ownership inter-
ests (including debt or equity securi-
ties, partnership interests, trust cer-
tificates, or other instruments rep-
resenting ownership) of a company or 
other entity, whether or not consti-
tuting control of such company or enti-
ty, engaged in any activity not finan-
cial in nature as defined in this section 
if: 

(A) Such shares, assets, or ownership 
interests are acquired and held as part 
of a bona fide underwriting or mer-
chant or investment banking activity, 
including investment activities en-
gaged in for the purpose of apprecia-
tion and ultimate resale or disposition 
of the investment; 

(B) Such shares, assets, or ownership 
interests are held for a period of time 
to enable the sale or disposition there-
of on a reasonable basis consistent 
with the financial viability of the ac-
tivities described in paragraph 
(b)(3)(ix)(A) of this section; and 

(C) During the period such shares, as-
sets, or ownership interests are held, 
the company does not routinely man-
age or operate such company or entity 
except as may be necessary or required 
to obtain a reasonable return on in-
vestment upon resale or disposition. 

(x) Directly or indirectly acquiring or 
controlling, whether as principal, on 
behalf of one or more entities, or other-
wise, shares, assets, or ownership inter-
ests (including debt or equity securi-
ties, partnership interests, trust cer-
tificates or other instruments rep-
resenting ownership) of a company or 
other entity, whether or not consti-
tuting control of such company or enti-
ty engaged in any activity not finan-
cial in nature as defined in this section 
if— 

(A) Such shares, assets, or ownership 
interests are acquired and held by an 
insurance company that is predomi-
nantly engaged in underwriting life, 
accident and health, or property and 
casualty insurance (other than credit- 
related insurance) or providing and 
issuing annuities; 

(B) Such shares, assets, or ownership 
interests represent an investment 
made in the ordinary course of business 
of such insurance company in accord-

ance with relevant State law governing 
such investments; and 

(C) During the period such shares, as-
sets, or ownership interests are held, 
the company does not routinely man-
age or operate such company except as 
may be necessary or required to obtain 
a reasonable return on investment. 

(xi) Lending, exchanging, transfer-
ring, investing for others, or safe-
guarding financial assets other than 
money or securities. 

(xii) Providing any device or other 
instrumentality for transferring money 
or other financial assets. 

(xiii) Arranging, effecting, or facili-
tating financial transactions for the 
account of third parties. 

(xiv) Ownership or control of one or 
more depository institutions. 

(4) The term ‘‘recommending agen-
cies’’ means: 

(i) The Board of Governors and the 
Securities and Exchange Commission 
in consultation with the FDIC, for a 
company; 

(A) That is a broker or a dealer; or 
(B) Whose largest U.S. subsidiary is a 

broker or a dealer; 
(ii) The Board of Governors and the 

Director of the Federal Insurance Of-
fice in consultation with the FDIC, for 
a company that is an ‘‘insurance com-
pany’’, or whose largest U.S. subsidiary 
is an insurance company, as that term 
is defined in section 201(a)(13) of the 
Dodd-Frank Act; 16 and 

(iii) The Board of Governors and the 
FDIC, for any other company. 

(5) The term ‘‘total consolidated rev-
enues’’ means the total gross revenues 
of the company and all entities subject 
to consolidation by the company for a 
fiscal year. 

(c) Effect of other authority. Any ac-
tivity described in paragraph (b)(2) of 
this section is considered financial in 
nature or incidental thereto for pur-
poses of this section regardless of 
whether— 

(1) A bank holding company (includ-
ing a financial holding company or a 
foreign bank) may be authorized to en-
gage in the activity, or own or control 
shares of a company engaged in such 
activity, under any other provisions of 
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the BHC Act or other Federal law in-
cluding, but not limited to, section 
4(a)(2), section 4(c)(5), section 4(c)(6), 
section 4(c)(7), section 4(c)(9), or sec-
tion 4(c)(13) of the BHC Act (12 U.S.C. 
1843(a)(2), (c)(5), (c)(6), (c)(7), (c)(9), or 
(c)(13)) and the Board of Governors’ im-
plementing regulations; or 

(2) Other provisions of Federal or 
state law or regulations prohibit, re-
strict, or otherwise place conditions on 
the conduct of the activity by a bank 
holding company (including a financial 
holding company or foreign bank) or 
bank holding companies generally. 

(d) Rule of construction. Revenues de-
rived from an investment by the com-
pany in an entity whose financial 
statements are not consolidated with 
those of the company will be treated as 
revenues derived from financial activi-
ties, unless such treatment is not ap-
propriate based on information that 
the recommending agencies or the Sec-
retary, have at the time a written rec-
ommendation or determination is 
made under section 203 of the Dodd- 
Frank Act. 

[78 FR 34731, June 10, 2013] 

§ 380.9 Treatment of fraudulent and 
preferential transfers. 

(a) Coverage. This section shall apply 
to all receiverships in which the FDIC 
is appointed as receiver under 12 U.S.C. 
5382(a) or 5390(a)(1)(E) of a covered fi-
nancial company or a covered sub-
sidiary, respectively, as defined in 12 
U.S.C. 5381(a)(8) and (9). 

(b) Avoidance standard for transfer of 
property. (1) In applying 12 U.S.C. 
5390(a)(11)(H)(i)(II) to a transfer of 
property for purposes of 12 U.S.C. 
5390(a)(11)(A), the Corporation, as re-
ceiver of a covered financial company 
or a covered subsidiary, which is there-
after deemed to be a covered financial 
company pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), shall determine wheth-
er the transfer has been perfected such 
that a bona fide purchaser from such 
covered financial company or such cov-
ered subsidiary, as applicable, against 
whom applicable law permits such 
transfer to be perfected cannot acquire 
an interest in the property transferred 
that is superior to the interest in such 
property of the transferee. 

(2) In applying 12 U.S.C. 
5390(a)(11)(H)(i)(II) to a transfer of real 
property, other than fixtures, but in-
cluding the interest of a seller or pur-
chaser under a contract for the sale of 
real property, for purposes of 12 U.S.C. 
5390(a)(11)(B), the Corporation, as re-
ceiver of a covered financial company 
or a covered subsidiary, which is there-
after deemed to be a covered financial 
company pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), shall determine wheth-
er the transfer has been perfected such 
that a bona fide purchaser from such 
covered financial company or such cov-
ered subsidiary, as applicable, against 
whom applicable law permits such 
transfer to be perfected cannot acquire 
an interest in the property transferred 
that is superior to the interest in such 
property of the transferee. For pur-
poses of this section, the term fixture 
shall be interpreted in accordance with 
U.S. Federal bankruptcy law. 

(3) In applying 12 U.S.C. 
5390(a)(11)(H)(i)(II) to a transfer of a 
fixture or property, other than real 
property, for purposes of 12 U.S.C. 
5390(a)(11)(B), the Corporation, as re-
ceiver of a covered financial company 
or a covered subsidiary which is there-
after deemed to be a covered financial 
company pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), shall determine wheth-
er the transfer has been perfected such 
that a creditor on a simple contract 
cannot acquire a judicial lien that is 
superior to the interest of the trans-
feree, and the standard of whether the 
transfer is perfected such that a bona 
fide purchaser cannot acquire an inter-
est in the property transferred that is 
superior to the interest in such prop-
erty of the transferee of such property 
shall not apply to any such transfer 
under this paragraph (b)(3). 

(c) Grace period for perfection. In de-
termining when a transfer occurs for 
purposes of 12 U.S.C. 5390(a)(11)(B), the 
Corporation, as receiver of a covered fi-
nancial company or a covered sub-
sidiary, which is thereafter deemed to 
be a covered financial company pursu-
ant to 12 U.S.C. 5390(a)(1)(E)(ii), shall 
apply the following standard: 

(1) Except as provided in paragraph 
(c)(2) of this section, a transfer shall be 
deemed to have been made 
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(i) At the time such transfer takes ef-
fect between the transferor and the 
transferee, if such transfer is perfected 
at, or within 30 days after, such time, 
except as provided in paragraph 
(c)(1)(ii) of this section; 

(ii) At the time such transfer takes 
effect between the transferor and the 
transferee, with respect to a transfer of 
an interest of the transferor in prop-
erty that creates a security interest in 
property acquired by the transferor: 

(A) To the extent such security inter-
est secures new value that was: 

(1) Given at or after the signing of a 
security agreement that contains a de-
scription of such property as collateral; 

(2) Given by or on behalf of the se-
cured party under such agreement; 

(3) Given to enable the transferor to 
acquire such property; and 

(4) In fact used by the transferor to 
acquire such property; and 

(B) That is perfected on or before 30 
days after the transferor receives pos-
session of such property; 

(iii) At the time such transfer is per-
fected, if such transfer is perfected 
after the 30-day period described in 
paragraph (c)(1)(i) or (ii) of this sec-
tion, as applicable; or 

(iv) Immediately before the appoint-
ment of the Corporation as receiver of 
a covered financial company or a cov-
ered subsidiary which is thereafter 
deemed to be a covered financial com-
pany pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), if such transfer is not 
perfected at the later of— 

(A) The earlier of 
(1) The date of the filing, if any, of a 

petition by or against the transferor 
under title 11 of the United States 
Code; and 

(2) The date of the appointment of 
the Corporation as receiver of such 
covered financial company or such cov-
ered subsidiary; or 

(B) Thirty days after such transfer 
takes effect between the transferor and 
the transferee. 

(2) For the purposes of this paragraph 
(c), a transfer is not made until the 
covered financial company or a covered 
subsidiary, which is thereafter deemed 
to be a covered financial company pur-
suant to 12 U.S.C. 5390(a)(1)(E)(ii), has 
acquired rights in the property trans-
ferred. 

(d) Limitations. The provisions of this 
section do not act to waive, relinquish, 
limit or otherwise affect any rights or 
powers of the Corporation in any ca-
pacity, whether pursuant to applicable 
law or any agreement or contract. 

[76 FR 41641, July 15, 2011] 

§ 380.10 Maximum obligation limita-
tion. 

(a) General rule. The FDIC shall not, 
in connection with the orderly liquida-
tion of a covered financial company, 
issue or incur any obligation, if, after 
issuing or incurring the obligation, the 
aggregate amount of such obligations 
outstanding for each covered financial 
company would exceed— 

(1) An amount that is equal to 10 per-
cent of the total consolidated assets of 
the covered financial company, based 
on the most recent financial statement 
available, during the 30-day period im-
mediately following the date of ap-
pointment of the FDIC as receiver (or a 
shorter time period if the FDIC has cal-
culated the amount described under 
paragraph (a)(2) of this section); and 

(2) The amount that is equal to 90 
percent of the fair value of the total 
consolidated assets of each covered fi-
nancial company that are available for 
repayment, after the time period de-
scribed in paragraph (a)(1) of this sec-
tion. 

(b) Definitions: For purposes of para-
graph (a) of this section: 

(1) The term ‘‘fair value’’ means the 
expected total aggregate value of each 
asset, or group of assets that are man-
aged within a portfolio, of a covered fi-
nancial company on a consolidated 
basis if such asset, or group of assets, 
was sold or otherwise disposed of in an 
orderly transaction. 

(2) The term ‘‘most recent financial 
statement available’’ means a covered 
financial company’s: 

(i) Most recent financial statement 
filed with the Securities and Exchange 
Commission or any other regulatory 
body; 

(ii) Most recent financial statement 
audited by an independent CPA firm; 
or 

(iii) Other available financial state-
ments. The FDIC and the Treasury will 
jointly determine the most pertinent of 
the above financial statements, taking 
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into consideration the timeliness and 
reliability of the statements being con-
sidered. 

(3) The term ‘‘obligation’’ means, 
with respect to any covered financial 
company: 

(i) Any guarantee issued by the FDIC 
on behalf of the covered financial com-
pany; 

(ii) Any amount borrowed pursuant 
to section 210(n)(5)(A) of the Dodd- 
Frank Act; and 

(iii) Any other obligation with re-
spect to the covered financial company 
for which the FDIC has a direct or con-
tingent liability to pay any amount. 

(4) The term ‘‘total consolidated as-
sets of each covered financial company 
that are available for repayment’’ 
means the difference between: 

(i) The total assets of the covered fi-
nancial company on a consolidated 
basis that are available for liquidation 
during the operation of the receiver-
ship; and 

(ii) To the extent included in (b)(4)(i) 
of this section, all assets that are sepa-
rated from, or made unavailable to, the 
covered financial company by a statu-
tory or regulatory barrier that pre-
vents the covered financial company 
from possessing or selling assets and 
using the proceeds from the sale of 
such assets. 

[77 FR 37557, June 22, 2012] 

§ 380.11 Treatment of mutual insur-
ance holding companies. 

A mutual insurance holding company 
shall be treated as an insurance com-
pany for the purpose of section 203(e) of 
the Dodd-Frank Act, 12 U.S.C. 5383(e); 
provided that— 

(a) The company is subject to the in-
surance laws of the state of its domi-
cile, including, specifically and with-
out limitation, a statutory regime for 
the rehabilitation or liquidation of in-
surance companies that are in default 
or in danger of default; 

(b) The company is not subject to 
bankruptcy proceedings under title 11 
of the United States Code; 

(c) The largest United States sub-
sidiary of the company (as measured by 
total assets as of the end of the pre-
vious calendar quarter) is an insurance 
company or an intermediate insurance 
stock holding company; and 

(d) The assets and investments of the 
company are limited to the securities 
of an intermediate insurance stock 
holding company, the securities of the 
converted mutual insurance company 
and other assets and securities of the 
type authorized for holding and invest-
ment by an insurance company domi-
ciled in its state of incorporation. 

[77 FR 25353, Apr. 30, 2012] 

§ 380.12 Enforcement of subsidiary and 
affiliate contracts by the FDIC as 
receiver of a covered financial com-
pany. 

(a) General. (1) Contracts of subsidi-
aries or affiliates of a covered financial 
company that are linked to or sup-
ported by the covered financial com-
pany shall remain in full force and ef-
fect notwithstanding any specified fi-
nancial condition clause contained in 
such contract and no counterparty 
shall be entitled to terminate, accel-
erate, liquidate or exercise any other 
remedy arising solely by reason of such 
specified financial condition clause. 
The Corporation as receiver for the 
covered financial company shall have 
the power to enforce such contracts ac-
cording to their terms. 

(2) Notwithstanding paragraph (a)(1) 
of this section, if the obligations under 
such contract are supported by the cov-
ered financial company then such con-
tract shall be enforceable only if— 

(i) Any such support together with 
all related assets and liabilities are 
transferred to and assumed by a quali-
fied transferee not later than 5 p.m. 
(eastern time) on the business day fol-
lowing the date of appointment of the 
Corporation as receiver for the covered 
financial company; or 

(ii) If and to the extent paragraph 
(a)(2)(i) of this section is not satisfied, 
the Corporation as receiver otherwise 
provides adequate protection to the 
counterparties to such contracts with 
respect to the covered financial com-
pany’s support of the obligations or li-
abilities of the subsidiary or affiliate 
and provides notice consistent with the 
requirements of paragraph (d) of this 
section not later than 5 p.m. (eastern 
time) on the business day following the 
date of appointment of the Corporation 
as receiver. 
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(3) The Corporation as receiver of a 
subsidiary of a covered financial com-
pany (including a failed insured deposi-
tory institution that is a subsidiary of 
a covered financial company) may en-
force any contract that is enforceable 
by the Corporation as receiver for a 
covered financial company under para-
graphs (a)(1) and (2) of this section. 

(b) Definitions. For purposes of this 
part, the following terms shall have 
the meanings set forth below: 

(1) A contract is ‘‘linked’’ to a cov-
ered financial company if it contains a 
specified financial condition clause 
that specifies the covered financial 
company. 

(2)(i) A ‘‘specified financial condition 
clause’’ means any provision of any 
contract (whether expressly stated in 
the contract or incorporated by ref-
erence to any other contract, agree-
ment or document) that permits a con-
tract counterparty to terminate, accel-
erate, liquidate or exercise any other 
remedy under any contract to which 
the subsidiary or affiliate is a party or 
to obtain possession or exercise control 
over any property of the subsidiary or 
affiliate or affect any contractual 
rights of the subsidiary or affiliate di-
rectly or indirectly based upon or by 
reason of 

(A) A change in the financial condi-
tion or the insolvency of a specified 
company that is a covered financial 
company; 

(B) The appointment of the FDIC as 
receiver for the specified company or 
any actions incidental thereto includ-
ing, without limitation, the filing of a 
petition seeking judicial action with 
respect to the appointment of the Cor-
poration as receiver for the specified 
company or the issuance of rec-
ommendations or determinations of 
systemic risk; 

(C) The exercise of rights or powers 
by the Corporation as receiver for the 
specified company, including, without 
limitation, the appointment of the Se-
curities Investor Protection Corpora-
tion (SIPC) as trustee in the case of a 
specified company that is a covered 
broker-dealer and the exercise by SIPC 
of all of its rights and powers as trust-
ee; 

(D) The transfer of assets or liabil-
ities to a bridge financial company or 
other qualified transferee; 

(E) Any actions taken by the FDIC as 
receiver for the specified company to 
effectuate the liquidation of the speci-
fied company; 

(F) Any actions taken by or on behalf 
of the bridge financial company to op-
erate and terminate the bridge finan-
cial company including the dissolution, 
conversion, merger or termination of a 
bridge financial company or actions in-
cidental or related thereto; or 

(G) The transfer of assets or interests 
in a transferee bridge financial com-
pany or its successor in full or partial 
satisfaction of creditors’ claims 
against the covered financial company. 

(ii) Without limiting the general lan-
guage of paragraphs (b)(1) and (2) of 
this section, a specified financial con-
dition clause includes a ‘‘walkaway 
clause’’ as defined in 12 U.S.C. 
5390(c)(8)(F)(iii) or any regulations pro-
mulgated thereunder. 

(3) The term ‘‘support’’ means under-
taking any of the following for the pur-
pose of supporting the contractual obli-
gations of a subsidiary or affiliate of a 
covered financial company for the ben-
efit of a counterparty to a linked con-
tract— 

(i) To guarantee, indemnify, under-
take to make any loan or advance to or 
on behalf of the subsidiary or affiliate; 

(ii) To undertake to make capital 
contributions to the subsidiary or affil-
iate; or 

(iii) To be contractually obligated to 
provide any other financial assistance 
to the subsidiary or affiliate. 

(4) The term ‘‘related assets and liabil-
ities’’ means— 

(i) Any assets of the covered financial 
company that directly serve as collat-
eral for the covered financial com-
pany’s support (including a perfected 
security interest therein or equivalent 
under applicable law); 

(ii) Any rights of offset or setoff or 
netting arrangements that directly 
arise out of or directly relate to the 
covered financial company’s support of 
the obligations or liabilities of its sub-
sidiary or affiliate; and 

(iii) Any liabilities of the covered fi-
nancial company that directly arise 
out of or directly relate to its support 
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of the obligations or liabilities of the 
subsidiary or affiliate. 

(5) A ‘‘qualified transferee’’ means any 
bridge financial company or any third 
party (other than a third party for 
which a conservator, receiver, trustee 
in bankruptcy, or other legal custodian 
has been appointed, or which is other-
wise the subject of a bankruptcy or in-
solvency proceeding). 

(6) A ‘‘successor’’ of a bridge financial 
company means 

(i) A company into which the bridge 
financial company is converted by way 
of incorporation under the laws of a 
State of the United States; or 

(ii) The surviving company of a merg-
er or consolidation of the bridge finan-
cial company with another company 
(whether before or after the conversion 
(if any) of the bridge financial com-
pany). 

(c) Adequate protection. The Corpora-
tion as receiver for a covered financial 
company may provide adequate protec-
tion with respect to a covered financial 
company’s support of the obligations 
and liabilities of a subsidiary or an af-
filiate pursuant to paragraph (a)(2)(ii) 
of this section by any of the following 
means: 

(1) Making a cash payment or peri-
odic cash payments to the counterpar-
ties of the contract to the extent that 
the failure to cause the assignment and 
assumption of the covered financial 
company’s support and related assets 
and liabilities causes a loss to the 
counterparties; 

(2) Providing to the counterparties a 
guaranty, issued by the Corporation as 
receiver for the covered financial com-
pany, of the obligations of the sub-
sidiary or affiliate of the covered finan-
cial company under the contract; or 

(3) Providing relief that will result in 
the realization by the counterparty of 
the indubitable equivalent of the cov-
ered financial company’s support of 
such obligations or liabilities. 

(d) Notice of transfer of support or pro-
vision of adequate protection. If the Cor-
poration as receiver for a covered fi-
nancial company transfers any support 
and related assets and liabilities of the 
covered financial company in accord-
ance with paragraph (a)(2)(i) of this 
section or provides adequate protection 
in accordance with paragraph (a)(2)(ii) 

of this section, it shall promptly take 
steps to notify contract counterparties 
of such transfer or provision of ade-
quate protection. Notice shall be given 
in a manner reasonably calculated to 
provide notification in a timely man-
ner, including, but not limited to, no-
tice posted on the Web site of the Cor-
poration, the covered financial com-
pany or the subsidiary or affiliate, no-
tice via electronic media, or notice by 
publication. Neither the failure to pro-
vide actual notice to any party nor the 
lack of actual knowledge on the part of 
any party shall affect the authority of 
the Corporation to enforce any con-
tract or exercise any rights or powers 
under this section. 

[77 FR 63214, Oct. 16, 2012] 

§ 380.13 Restrictions on sale of assets 
of a covered financial company by 
the Federal Deposit Insurance Cor-
poration. 

(a) Purpose and applicability. (1) Pur-
pose. The purpose of this section is to 
prohibit individuals or entities that 
profited or engaged in wrongdoing at 
the expense of a covered financial com-
pany or an insured depository institu-
tion, or seriously mismanaged a cov-
ered financial company or an insured 
depository institution, from buying as-
sets of a covered financial company 
from the FDIC. 

(2) Applicability. (i) The restrictions 
of this section apply to the sale of as-
sets of a covered financial company by 
the FDIC as receiver or in its corporate 
capacity. 

(ii) The restrictions in this section 
apply to the sale of assets of a bridge 
financial company if: 

(A) The sale is not in the ordinary 
course of business of the bridge finan-
cial company, and 

(B) The approval or non-objection of 
the FDIC is required in connection 
with the sale according to the charter, 
articles of association, bylaws or other 
documents or instruments establishing 
the governance of the bridge financial 
company and the authorities of its 
board of directors and executive offi-
cers. 

(iii) In the case of a sale of securities 
backed by a pool of assets that may in-
clude assets of a covered financial com-
pany by a trust or other entity, this 
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section applies only to the sale of as-
sets by the FDIC to an underwriter in 
an initial offering, and not to any 
other purchaser of the securities. 

(iv) The restrictions of this section 
do not apply to a sale of a security or 
a group or index of securities, a com-
modity, or any qualified financial con-
tract that customarily is traded 
through a financial intermediary, as 
defined in paragraph (b) of this section, 
where the seller cannot control selec-
tion of the purchaser and the sale is 
consummated through that customary 
practice. 

(v) The restrictions of this section do 
not apply to a judicial sale or a trust-
ee’s sale of property that secures an ob-
ligation to the FDIC where the sale is 
not conducted or controlled by the 
FDIC. 

(vi) The restrictions of this section 
do not apply to the sale or transfer of 
an asset if such sale or transfer re-
solves or settles, or is part of the reso-
lution or settlement of, one (1) or more 
claims or obligations that have been, 
or could have been, asserted by the 
FDIC against the person with whom 
the FDIC is settling regardless of the 
amount of such claims or obligations. 

(3) The FDIC retains the authority to 
establish other policies restricting 
asset sales. Neither 12 U.S.C. 5390(r) nor 
this section in any way limits the au-
thority of the FDIC to establish poli-
cies prohibiting the sale of assets to 
prospective purchasers who have in-
jured the respective covered financial 
company, or to other prospective pur-
chasers, such as certain employees or 
contractors of the FDIC, or individuals 
who are not in compliance with the 
terms of any debt or duty owed to the 
FDIC in any of its capacities. Any such 
policies may be independent of, in con-
junction with, or in addition to the re-
strictions set forth in this part. 

(b) Definitions. Many of the terms 
used in this section are defined in the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act, 12 U.S.C. 
5301, et seq. Additionally, for the pur-
poses of this section, the following 
terms are defined: 

(1) Associated person. An ‘‘associated 
person’’ of an individual or entity 
means: 

(i) With respect to an individual: 

(A) The individual’s spouse or de-
pendent child or any member of his or 
her immediate household; 

(B) A partnership of which the indi-
vidual is or was a general or limited 
partner or a limited liability company 
of which the individual is or was a 
member; or 

(C) A corporation of which the indi-
vidual is or was an officer or director; 

(ii) With respect to a partnership, a 
managing or general partner of the 
partnership or with respect to a lim-
ited liability company, a manager; or 

(iii) With respect to any entity, an 
individual or entity who, acting indi-
vidually or in concert with one or more 
individuals or entities, owns or con-
trols 25 percent or more of the entity. 

(2) Default. The term ‘‘default’’ 
means any failure to comply with the 
terms of an obligation to such an ex-
tent that: 

(i) A judgment has been rendered in 
favor of the FDIC or a covered finan-
cial company; or 

(ii) In the case of a secured obliga-
tion, the lien on property securing such 
obligation has been foreclosed. 

(3) Financial intermediary. The term 
‘‘financial intermediary’’ means any 
broker, dealer, bank, underwriter, ex-
change, clearing agency registered 
with the SEC under section 17A of the 
Securities Exchange Act of 1934, trans-
fer agent (as defined in section 3(a)(25) 
of the Securities Exchange Act of 1934), 
central counterparty or any other enti-
ty whose role is to facilitate a trans-
action by, as a riskless intermediary, 
purchasing a security or qualified fi-
nancial contract from one 
counterparty and then selling it to an-
other. 

(4) Obligation. The term ‘‘obligation’’ 
means any debt or duty to pay money 
owed to the FDIC or a covered finan-
cial company, including any guarantee 
of any such debt or duty. 

(5) Person. The term ‘‘person’’ means 
an individual, or an entity with a le-
gally independent existence, including: 
A trustee; the beneficiary of at least a 
25 percent share of the proceeds of a 
trust; a partnership; a limited liability 
company; a corporation; an associa-
tion; or other organization or society. 

(6) Substantial loss. The term ‘‘sub-
stantial loss’’ means: 
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(i) An obligation that is delinquent 
for ninety (90) or more days and on 
which there remains an outstanding 
balance of more than $50,000; 

(ii) An unpaid final judgment in ex-
cess of $50,000 regardless of whether it 
becomes forgiven in whole or in part in 
a bankruptcy proceeding; 

(iii) A deficiency balance following a 
foreclosure of collateral in excess of 
$50,000, regardless of whether it be-
comes forgiven in whole or in part in a 
bankruptcy proceeding; or 

(iv) Any loss in excess of $50,000 evi-
denced by an IRS Form 1099–C (Infor-
mation Reporting for Cancellation of 
Debt). 

(c) Restrictions on the sale of assets. (1) 
A person may not acquire any assets of 
a covered financial company from the 
FDIC if, prior to the appointment of 
the FDIC as receiver for the covered fi-
nancial company, the person or its as-
sociated person: 

(i) Has participated as an officer or 
director of a covered financial com-
pany or of an affiliate of a covered fi-
nancial company in a material way in 
one or more transactions that caused a 
substantial loss to a covered financial 
company; 

(ii) Has been removed from, or pro-
hibited from participating in the af-
fairs of, a financial company pursuant 
to any final enforcement action by its 
primary financial regulatory agency; 

(iii) Has demonstrated a pattern or 
practice of defalcation regarding obli-
gations to a covered financial com-
pany; 

(iv) Has been convicted of commit-
ting or conspiring to commit any of-
fense under 18 U.S.C. 215, 656, 657, 1005, 
1006, 1007, 1008, 1014, 1032, 1341, 1343 or 
1344 affecting any covered financial 
company and there has been a default 
with respect to one or more obligations 
owed by that person or its associated 
person; or 

(v) Would be prohibited from pur-
chasing the assets of a failed insured 
depository institution from the FDIC 
under 12 U.S.C. 1821(p) or its imple-
menting regulation at 12 CFR part 340. 

(2) For purposes of paragraph (c)(1) of 
this section, a person has participated 
in a ‘‘material way in a transaction 
that caused a substantial loss to a cov-
ered financial company’’ if, in connec-

tion with a substantial loss to the cov-
ered financial company, the person has 
been found in a final determination by 
a court or administrative tribunal, or 
is alleged in a judicial or administra-
tive action brought by a primary finan-
cial regulatory agency or by any com-
ponent of the government of the United 
States or of any state: 

(i) To have violated any law, regula-
tion, or order issued by a federal or 
state regulatory agency, or breached or 
defaulted on a written agreement with 
a federal or state regulatory agency, or 
breached a written agreement with a 
covered financial company; or 

(ii) To have breached a fiduciary duty 
owed to a covered financial company. 

(3) For purposes of paragraph (c)(1) of 
this section, a person or its associated 
person has demonstrated a ‘‘pattern or 
practice of defalcation’’ regarding obli-
gations to a covered financial company 
if the person or associated person has: 

(i) Engaged in more than one trans-
action that created an obligation on 
the part of such person or its associ-
ated person with intent to cause a loss 
to any financial company or with reck-
less disregard for whether such trans-
actions would cause a loss to any such 
financial company; and 

(ii) The transactions, in the aggre-
gate, caused a substantial loss to one 
or more covered financial companies. 

(d) Restrictions when FDIC provides 
seller financing. A person may not bor-
row money or accept credit from the 
FDIC in connection with the purchase 
of any assets from the FDIC or any 
covered financial company if: 

(1) There has been a default with re-
spect to one or more obligations total-
ing in excess of $1,000,000 owed by that 
person or its associated person; and 

(2) The person or its associated per-
son made any fraudulent misrepresen-
tations in connection with any such 
obligation(s). 

(e) No obligation to provide seller fi-
nancing. The FDIC still has the right to 
make an independent determination, 
based upon all relevant facts of a per-
son’s financial condition and history, 
of that person’s eligibility to receive 
any loan or extension of credit from 
the FDIC, even if the person is not in 
any way disqualified from purchasing 
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assets from the FDIC under the restric-
tions set forth in this section. 

(f) Purchaser eligibility certificate re-
quired. (1) Before any person may pur-
chase any asset from the FDIC that 
person must certify, under penalty of 
perjury, that none of the restrictions 
contained in this section applies to the 
purchase. The person must also certify 
that neither the identity nor form of 
the person, nor any aspect of the con-
templated transaction, has been cre-
ated or altered with the intent, in 
whole or in part, to allow an individual 
or entity who otherwise would be ineli-
gible to purchase assets from the FDIC 
to benefit directly or indirectly from 
the proposed transaction. The FDIC 
may establish the form of the certifi-
cation and may change the form from 
time to time. 

(2) Notwithstanding paragraph (f)(1) 
of this section, and unless the Director 
of the FDIC’s Division of Resolutions 
and Receiverships, or designee, in his 
or her discretion so requires, a certifi-
cation need not be provided by: 

(i) A state or political subdivision of 
a state; 

(ii) A federal agency or instrumen-
tality such as the Government Na-
tional Mortgage Association; 

(iii) A federally-regulated, govern-
ment-sponsored enterprise such as Fed-
eral National Mortgage Association or 
Federal Home Loan Mortgage Corpora-
tion; or 

(iv) A bridge financial company. 

[79 FR 20766, Apr. 14, 2014] 

§§ 380.14–380.19 [Reserved] 

Subpart B—Priorities 

SOURCE: 76 FR 41642, July 15, 2011, unless 
otherwise noted. 

§ 380.20 [Reserved] 

§ 380.21 Priorities. 
(a) The unsecured amount of allowed 

claims shall be paid in the following 
order of priority: 

(1) Repayment of debt incurred by or 
credit obtained by the Corporation as 
receiver for a covered financial com-
pany, provided that the receiver has 
determined that it is otherwise unable 
to obtain unsecured credit for the cov-

ered financial company from commer-
cial sources. 

(2) Administrative expenses of the re-
ceiver, as defined in § 380.22, other than 
those described in paragraph (a)(1) of 
this section. 

(3) Any amounts owed to the United 
States, as defined in § 380.23 (which is 
not an obligation described in para-
graphs (a)(1) or (2) of this section). 

(4) Wages, salaries, or commissions, 
including vacation, severance, and sick 
leave pay earned by an individual 
(other than an individual described in 
paragraph (a)(9) of this section), but 
only to the extent of $11,725 for each in-
dividual (as adjusted for inflation in 
accordance with paragraph (b) of this 
section) earned within 180 days before 
the date of appointment of the re-
ceiver. 

(5) Contributions owed to employee 
benefit plans arising from services ren-
dered within 180 days before the date of 
appointment of the receiver, to the ex-
tent of the number of employees cov-
ered by each such plan multiplied by 
$11,725 (as adjusted for inflation in ac-
cordance with paragraph (b) of this sec-
tion); less the sum of (i) the aggregate 
amount paid to such employees under 
paragraph (a)(4) of this section, plus (ii) 
the aggregate amount paid by the Cor-
poration as receiver on behalf of such 
employees to any other employee ben-
efit plan. 

(6) Any amounts due to creditors who 
have an allowed claim for loss of setoff 
rights as described in § 380.24. 

(7) Any other general or senior liabil-
ity of the covered financial company 
(which is not a liability described 
under paragraphs (a)(8), (9) or (11) of 
this section). 

(8) Any obligation subordinated to 
general creditors (which is not an obli-
gation described under paragraphs 
(a)(9) or (11) of this section). 

(9) Any wages, salaries, or commis-
sions, including vacation, severance, 
and sick leave pay earned, that is owed 
to senior executives and directors of 
the covered financial company. 

(10) Post-insolvency interest in ac-
cordance with § 380.25, provided that in-
terest shall be paid on allowed claims 
in the order of priority of the claims 
set forth in paragraphs (a)(1) through 
(9) of this section. 
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(11) Any amount remaining shall be 
distributed to shareholders, members, 
general partners, limited partners, or 
other persons with interests in the eq-
uity of the covered financial company 
arising as a result of their status as 
shareholders, members, general part-
ners, limited partners, or other persons 
with interests in the equity of the cov-
ered financial company, in proportion 
to their relative equity interests. 

(b) All payments under paragraphs 
(a)(4) and (a)(5) of this section shall be 
adjusted for inflation in the same man-
ner that claims under 11 U.S.C. 
507(a)(1)(4) are adjusted for inflation by 
the Judicial Conference of the United 
States pursuant to 11 U.S.C. 104. 

(c) All unsecured claims of any cat-
egory or priority described in para-
graphs (a)(1) through (a)(10) of this sec-
tion shall be paid in full or provision 
made for such payment before any 
claims of lesser priority are paid. If 
there are insufficient funds to pay all 
claims of a particular category or pri-
ority of claims in full, then distribu-
tions to creditors in such category or 
priority shall be made pro rata. A sub-
ordination agreement is enforceable 
with respect to the priority of payment 
of allowed claims within any creditor 
class or among creditor classes to the 
extent that such agreement is enforce-
able under applicable non-insolvency 
law. 

§ 380.22 Administrative expenses of 
the receiver. 

(a) The term ‘‘administrative ex-
penses of the receiver’’ includes those 
actual and necessary pre- and post-fail-
ure costs and expenses incurred by the 
Corporation in connection with its role 
as receiver in liquidating the covered 
financial company; together with any 
obligations that the receiver for the 
covered financial company determines 
to be necessary and appropriate to fa-
cilitate the smooth and orderly liq-
uidation of the covered financial com-
pany. Administrative expenses of the 
Corporation as receiver for a covered 
financial company include: 

(1) Contractual rent pursuant to an 
existing lease or rental agreement ac-
cruing from the date of the appoint-
ment of the Corporation as receiver 
until the later of 

(i) The date a notice of the 
dissaffirmance or repudiation of such 
lease or rental agreement is mailed, or 

(ii) The date such disaffirmance or 
repudiation becomes effective; provided 
that the lesser of such lease is not in 
default or breach of the terms of the 
lease. 

(2) Amounts owed pursuant to the 
terms of a contract for services per-
formed and accepted by the receiver 
after the date of appointment of the re-
ceiver up to the date the receiver repu-
diates, terminates, cancels or other-
wise discontinues such contract or no-
tifies the counterparty that it no 
longer accepts performance of such 
services; 

(3) Amounts owed under the terms of 
a contract or agreement executed in 
writing and entered into by the Cor-
poration as receiver for the covered fi-
nancial company after the date of ap-
pointment, or any contract or agree-
ment entered into by the covered fi-
nancial company before the date of ap-
pointment of the receiver that has been 
expressly approved in writing by the 
receiver after the date of appointment; 
and 

(4) Expenses of the Inspector General 
of the Corporation incurred in carrying 
out its responsibilities under 12 U.S.C. 
5391(d). 

(b) Obligations to repay any exten-
sion of credit obtained by the Corpora-
tion as receiver through enforcement 
of any contract to extend credit to the 
covered financial company that was in 
existence prior to appointment of the 
receiver pursuant to 12 U.S.C. 
5390(c)(13)(D) shall be treated as admin-
istrative expenses of the receiver. 
Other unsecured credit extended to the 
receivership shall be treated as admin-
istrative expenses except with respect 
to debt incurred by, or credit obtained 
by, the Corporation as receiver for a 
covered financial company as described 
in § 380.21(a)(1). 

§ 380.23 Amounts owed to the United 
States. 

(a) The term ‘‘amounts owed to the 
United States’’ as used in § 380.21(a)(3) 
includes all unsecured amounts owed 
to the United States, other than ex-
penses included in the definition of ad-
ministrative expenses of the receiver 
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under § 380.22 that are related to funds 
provided for the orderly liquidation of 
a covered financial company, funds 
provided to avoid or mitigate adverse 
effects on the financial stability of the 
United States or unsecured amounts 
owed to the U.S. Treasury on account 
of tax liabilities of the covered finan-
cial company, without regard for 
whether such amounts are included as 
debt or capital on the books and 
records of the covered financial com-
pany. Such amounts shall include obli-
gations incurred before and after the 
appointment of the Corporation as re-
ceiver. Without limitation, ‘‘amounts 
owed to the United States’’ include all 
of the following, which all shall have 
equal priority under § 380.21(a)(3): 

(1) Unsecured amounts owed to the 
Corporation for any extension of credit 
by the Corporation, including any 
amounts made available under 12 
U.S.C. 5384(d); 

(2) Unsecured amounts owed to the 
U.S. Treasury on account of unsecured 
tax liabilities of the covered financial 
company; 

(3) Unsecured amounts paid or pay-
able by the Corporation pursuant to its 
guarantee of any debt issued by the 
covered financial company under the 
Temporary Liquidity Guaranty Pro-
gram, 12 CFR part 370, any widely 
available debt guarantee program au-
thorized under 12 U.S.C. 5612, or any 
other debt or obligation of any kind or 
nature that is guaranteed by the Cor-
poration; 

(4) The unsecured amount of any debt 
owed to a Federal reserve bank includ-
ing loans made through programs or fa-
cilities authorized under the Federal 
Reserve Act, 12 U.S.C. 221 et seq.; and 

(5) Any unsecured amount expressly 
designated in writing in a form accept-
able to the Corporation by the appro-
priate United States department, agen-
cy or instrumentality that shall speci-
fy the particular debt, obligation or 
amount to be included as an ‘‘amount 
owed to the United States’’ for the pur-
pose of this rule at the time of such ad-
vance, guaranty or other transaction. 

(b) Other than those amounts in-
cluded in paragraph (a) of this section, 
unsecured amounts owed to a depart-
ment, agency or instrumentality of the 
United States that are obligations in-

curred in the ordinary course of the 
business of the covered financial com-
pany prior to the appointment of the 
receiver generally will not be in the 
class of claims designated as ‘‘amounts 
owed to the United States’’ under sec-
tion 380.21(a)(3), including, but not lim-
ited to: 

(1) Unsecured amounts owed to gov-
ernment sponsored entities including, 
without limitation, the Federal Home 
Loan Mortgage Corporation and the 
Federal National Mortgage Corpora-
tion; 

(2) Unsecured amounts owed to Fed-
eral Home Loan Banks; and 

(3) Unsecured amounts owed as satis-
faction of filing, registration or permit 
fees due to any government depart-
ment, agency or instrumentality. 

(c) The United States may, in its sole 
discretion, consent to subordinate the 
repayment of any amount owed to the 
United States to any other obligation 
of the covered financial company pro-
vided that such consent is provided in 
writing in a form acceptable to the 
Corporation by the appropriate depart-
ment, agency or instrumentality and 
shall specify the particular debt, obli-
gation or other amount to be subordi-
nated including the amount thereof 
and shall reference this paragraph (c) 
or 12 U.S.C. 5390(b)(1); and provided fur-
ther that unsecured claims of the 
United States shall, at a minimum, 
have a higher priority than liabilities 
of the covered financial company that 
count as regulatory capital on the 
books and records of the covered finan-
cial company. 

§ 380.24 Priority of claims arising out 
of loss of setoff rights. 

(a) Notwithstanding any right of any 
creditor to offset a mutual debt owed 
by such creditor to any covered finan-
cial company that arose before the 
date of appointment of the receiver 
against a claim by such creditor 
against the covered financial company, 
the Corporation as receiver may sell or 
transfer any assets of the covered fi-
nancial company to a bridge financial 
company or to a third party free and 
clear of any such rights of setoff. 

(b) If the Corporation as receiver 
sells or transfers any asset free and 
clear of the setoff rights of any party, 
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such party shall have a claim against 
the receiver in the amount of the value 
of such setoff established as of the date 
of the sale or transfer of such assets, 
provided that the setoff rights meet all 
of the criteria established under 12 
U.S.C. 3590(a)(12). 

(c) Any allowed claim pursuant to 12 
U.S.C. 5390(a)(12) shall be paid prior to 
any other general or senior liability of 
the covered financial company de-
scribed in section 380.21(a)(7). In the 
event that the setoff amount is less 
than the amount of the allowed claim, 
the balance of the allowed claim shall 
be paid at the otherwise applicable 
level of priority for such category of 
claim under § 380.21. 

(d) Nothing in this section shall mod-
ify in any way the treatment of quali-
fied financial contracts under title II of 
the Dodd-Frank Wall Street Reform 
and Consumer Protection Act. 

§ 380.25 Post-insolvency interest. 
(a) Date of accrual. Post-insolvency 

interest shall be paid at the post-insol-
vency interest rate calculated on the 
principal amount of an allowed claim 
from the later of (i) the date of the ap-
pointment of the Corporation as re-
ceiver for the covered financial com-
pany; or (ii) in the case of a claim aris-
ing or becoming fixed and certain after 
the date of the appointment of the re-
ceiver, the date such claim arises or be-
comes fixed and certain. 

(b) Interest rate. Post-insolvency in-
terest rate shall equal, for any cal-
endar quarter, the coupon equivalent 
yield of the average discount rate set 
on the three-month U.S. Treasury bill 
at the last auction held by the United 
States Treasury Department during 
the preceding calendar quarter. Post- 
insolvency interest shall be computed 
quarterly and shall be computed using 
a simple interest method of calcula-
tion. 

(c) Principal amount. The principal 
amount of an allowed claim shall be 
the full allowed claim amount, includ-
ing any interest that may have accrued 
to the extent such interest is included 
in the allowed claim. 

(d) Post-insolvency interest distribu-
tions. (1) Post-insolvency interest shall 
only be distributed following satisfac-
tion of the principal amount of all 

creditor claims set forth in § 380.21(a)(1) 
through 380.21(a)(9) and prior to any 
distribution pursuant to § 380.21(a)(11). 

(2) Post-insolvency interest distribu-
tions shall be made at such time as the 
Corporation as receiver determines 
that such distributions are appropriate 
and only to the extent of funds avail-
able in the receivership estate. Post-in-
solvency interest shall be calculated on 
the outstanding principal amount of an 
allowed claim, as reduced from time to 
time by any interim distributions on 
account of such claim by the receiver. 

§ 380.26 Effect of transfer of assets and 
obligations to a bridge financial 
company. 

(a) The purchase of any asset or as-
sumption of any asset or liability of a 
covered financial company by a bridge 
financial company, through the express 
agreement of such bridge financial 
company, constitutes assumption of 
any contract or agreement giving rise 
to such asset or liability. Such con-
tracts or agreements, together with 
any contract the bridge financial com-
pany may through its express agree-
ment enter into with any other party, 
shall become the obligation of the 
bridge financial company from and 
after the effective date of the purchase, 
assumption or agreement, and the 
bridge financial company shall have 
the right and obligation to observe, 
perform and enforce their terms and 
provisions. In the event that the Cor-
poration shall act as receiver of the 
bridge financial company any allowed 
claim arising out of any breach of such 
contract or agreement by the bridge fi-
nancial company shall be paid as an ad-
ministrative expense of the receiver of 
the bridge financial company. 

(b) In the event that the Corporation 
as receiver of a bridge financial com-
pany shall act to dissolve the bridge fi-
nancial company, it shall wind up the 
affairs of the bridge financial company 
in conformity with the laws, rules and 
regulations relating to the liquidation 
of covered financial companies, includ-
ing the laws, rules and regulations gov-
erning priorities of claims, subject 
however to the authority of the Cor-
poration to authorize the bridge finan-
cial company to obtain unsecured cred-
it or issue unsecured debt with priority 
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over any or all of the other unsecured 
obligations of the bridge financial com-
pany, provided that unsecured debt is 
not otherwise generally available to 
the bridge financial company. 

(c) Upon the final dissolution or ter-
mination of the bridge financial com-
pany whether following a merger or 
consolidation, a stock sale, a sale of as-
sets, or dissolution and liquidation at 
the end of the term of existence of such 
bridge financial company, any proceeds 
that remain after payment of all ad-
ministrative expenses of the bridge fi-
nancial company and all other claims 
against such bridge financial company 
will be distributed to the receiver for 
the related covered financial company. 

§ 380.27 Treatment of similarly situ-
ated claimants. 

(a) For the purposes of this section, 
the term ‘‘long-term senior debt’’ 
means senior debt issued by the cov-
ered financial company to bondholders 
or other creditors that has a term of 
more than 360 days. It does not include 
partially funded, revolving or other 
open lines of credit that are necessary 
to continuing operations essential to 
the receivership or any bridge financial 
company, nor to any contracts to ex-
tend credit enforced by the receiver 
under 12 U.S.C. 5390(c)(13)(D). 

(b) In applying any provision of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act permitting 
the Corporation as receiver to exercise 
its discretion, upon appropriate deter-
mination, to make payments or credit 
amounts, pursuant to 12 U.S.C. 
5390(b)(4), (d)(4), or (h)(5)(E) to or for 
some creditors but not others similarly 
situated at the same level of payment 
priority, the receiver shall not exercise 
such authority in a manner that would 
result in the following recovering more 
than the amount established and due 
under 12 U.S.C. 5390(b)(1), or other pri-
orities of payment specified by law: 

(1) Holders of long-term senior debt 
who have a claim entitled to priority of 
payment at the level set out under 12 
U.S.C. 5390(b)(1)(E); 

(2) Holders of subordinated debt who 
have a claim entitled to priority of 
payment at the level set out under 12 
U.S.C. 5390(b)(1)(F); 

(3) Shareholders, members, general 
partners, limited partners, or other 
persons who have a claim entitled to 
priority of payment at the level set out 
under 12 U.S.C. 5390 (b)(1)(H); or 

(4) Other holders of claims entitled to 
priority of payment at the level set out 
under 12 U.S.C. 5390(b)(1)(E) unless the 
Corporation, through the affirmative 
vote of a majority the members of the 
Board of Directors then serving, and in 
its sole discretion, specifically deter-
mines that additional payments or 
credit amounts to such holders are nec-
essary and meet all of the require-
ments under 12 U.S.C. 5390(b)(4), (d)(4), 
or (h)(5)(E), as applicable. The author-
ity of the Board to make the foregoing 
determination cannot be delegated. 

§§ 380.28–380.29 [Reserved] 

Subpart C—Receivership 
Administrative Claims Process 

SOURCE: 76 FR 41644, July 15, 2011, unless 
otherwise noted. 

§ 380.30 Receivership administrative 
claims process. 

The Corporation as receiver of a cov-
ered financial company shall determine 
claims against the covered financial 
company and the receiver of the cov-
ered financial company in accordance 
with the procedures set forth in 12 
U.S.C. 5390(a)(2)–(5) and the regulations 
promulgated by the Corporation. 

§ 380.31 Scope. 

Nothing in this subpart C shall apply 
to any liability or obligation of a 
bridge financial company or its assets 
or liabilities, or to any extension of 
credit from a Federal reserve bank or 
the Corporation to a covered financial 
company. 

§ 380.32 Claims bar date. 

Upon its appointment as receiver for 
a covered financial company, the Cor-
poration as receiver shall establish a 
claims bar date by which date creditors 
of the covered financial company shall 
present their claims, together with 
proof, to the receiver. The claims bar 
date shall be not less than 90 days after 
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the date on which the notice to credi-
tors to file claims is first published 
under § 380.33(a). 

§ 380.33 Notice requirements. 
(a) Notice by publication. Promptly 

after its appointment as receiver for a 
covered financial company, the Cor-
poration as receiver shall publish a no-
tice to the creditors of the covered fi-
nancial company to file their claims 
with the receiver no later than the 
claims bar date. The Corporation as re-
ceiver shall republish such notice 1 
month and 2 months, respectively, 
after the date the notice is first pub-
lished. The notice to creditors shall be 
published in one or more newspapers of 
general circulation where the covered 
financial company has its principal 
place or places of business. In addition 
to such publication in a newspaper, the 
Corporation as receiver may post the 
notice on the FDIC’s Web site at 
www.fdic.gov. 

(b) Notice by mailing. At the time of 
the first publication of the notice to 
creditors, the Corporation as receiver 
shall mail a notice to present claims no 
later than the claims bar date to any 
creditor shown in the books and 
records of the covered financial com-
pany. Such notice shall be sent to the 
last known address of the creditor ap-
pearing in the books and records or ap-
pearing in any claim found in the 
records of the covered financial com-
pany. 

(c) Notice by electronic media. After 
publishing and mailing notice as re-
quired by paragraphs (a) and (b) of this 
section, the Corporation as receiver 
may communicate by electronic media 
with any claimant who expressly 
agrees to such form of communication. 

(d) Discovered claimants. Upon dis-
covery of the name and address of a 
claimant not appearing in the books 
and records of the covered financial 
company, the Corporation as receiver 
shall, not later than 30 days after the 
discovery of such name and address, 
mail a notice to such claimant to file a 
claim no later than the claims bar 
date. Any claimant not appearing on 
the books and records that is discov-
ered before the claims bar date shall be 
required to file a claim before the 
claims bar date, subject to the excep-

tion of § 380.35(b)(2). If a claimant not 
appearing on the books and records is 
discovered after the claims bar date, 
the Corporation as receiver shall notify 
the claimant to file a claim by a date 
not later than 90 days from the date 
appearing on the notice that is mailed 
to such creditor. Any claim filed after 
such date shall be disallowed, and such 
disallowance shall be final. 

§ 380.34 Procedures for filing claim. 
(a) In general. The Corporation as re-

ceiver shall provide, in a reasonably 
practicable manner, instructions for 
filing a claim, including by the fol-
lowing means: 

(1) Providing contact information in 
the publication notice; 

(2) Including in the mailed notice a 
proof of claim form that has filing in-
structions; or 

(3) Posting filing instructions on the 
Corporation’s public Web site at 
www.fdic.gov. 

(b) When claim is deemed filed. A claim 
that is mailed to the receiver in ac-
cordance with the instructions estab-
lished under paragraph (a) of this sec-
tion shall be deemed to be filed as of 
the date of postmark. A claim that is 
sent to the receiver by electronic 
media or fax in accordance with the in-
structions established under paragraph 
(a) shall be deemed to be filed as of the 
date of transmission by the claimant. 

(c) Class claimants. If a claimant is a 
member of a class for purposes of a 
class action lawsuit, whether or not 
the class has been certified by a court, 
each claimant must file its claim with 
the Corporation as receiver separately. 

(d) Indenture trustee. A trustee ap-
pointed under an indenture or other ap-
plicable trust document related to in-
vestments or other financial activities 
may file a claim on behalf of the per-
sons who appointed the trustee. 

(e) Legal effect of filing. (1) Pursuant 
to 12 U.S.C. 5390(a)(3)(E)(i), the filing of 
a claim with the receiver shall con-
stitute a commencement of an action 
for purposes of any applicable statute 
of limitations. 

(2) No prejudice to continuation of ac-
tion. Pursuant to 12 U.S.C. 
5390(a)(3)(E)(ii) and subject to 12 U.S.C. 
5390(a)(8), the filing of a claim with the 
receiver shall not prejudice any right 
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of the claimant to continue, after the 
receiver’s determination of the claim, 
any action which was filed before the 
date of appointment of the receiver for 
the covered financial company. 

§ 380.35 Determination of claims. 
(a) In general. The Corporation as re-

ceiver shall allow any claim received 
by the receiver on or before the claims 
bar date if such claim is proved to the 
satisfaction of the receiver. Except as 
provided in 12 U.S.C. 5390(a)(3)(D)(iii), 
the Corporation as receiver may dis-
allow any portion of any claim by a 
creditor or claim of a security, pref-
erence, setoff, or priority which is not 
proved to the satisfaction of the re-
ceiver. 

(b) Disallowance of claims filed after 
the claims bar date. (1) Except as other-
wise provided in this section, any claim 
filed after the claims bar date shall be 
disallowed, and such disallowance shall 
be final, as provided by 12 U.S.C. 
5390(a)(3)(C)(i). 

(2) Certain exceptions. Paragraph (b)(1) 
of this section shall not apply with re-
spect to any claim filed by a claimant 
after the claims bar date and such 
claim shall be considered by the re-
ceiver if: 

(i) The claimant did not receive no-
tice of the appointment of the receiver 
in time to file such claim before the 
claims bar date, or the claim is based 
upon an act or omission of the Corpora-
tion as receiver that occurs after the 
claims bar date has passed, and 

(ii) The claim is filed in time to per-
mit payment. A claim is ‘‘filed in time 
to permit payment’’ when it is filed be-
fore a final distribution is made by the 
receiver. 

§ 380.36 Decision period. 
(a) In general. Prior to the 180th day 

after the date on which a claim against 
a covered financial company or the 
Corporation as receiver is filed with 
the receiver, the receiver shall notify 
the claimant whether it allows or dis-
allows the claim. 

(b) Extension of time. The 180-day pe-
riod described in paragraph (a) of this 
section may be extended by a written 
agreement between the claimant and 
the Corporation as receiver executed 
not later than 180 days after the date 

on which the claim against the covered 
financial company or the receiver is 
filed with the receiver. If an extension 
is agreed to, the Corporation as re-
ceiver shall notify the claimant wheth-
er it allows or disallows the claim prior 
to the end of the extended claims de-
termination period. 

§ 380.37 Notification of determination. 

(a) In general. The Corporation as re-
ceiver shall notify the claimant by 
mail of the decision to allow or dis-
allow the claim. Notice shall be mailed 
to the address of the claimant as it last 
appears on the books, records, or both 
of the covered financial company; in 
the claim filed by the claimant with 
the Corporation as receiver; or in docu-
ments submitted in the proof of the 
claim. If the claimant has filed the 
claim electronically, the receiver may 
notify the claimant of the determina-
tion by electronic means. 

(b) Contents of notice of disallowance. 
If the Corporation as receiver disallows 
a claim, the notice to the claimant 
shall contain a statement of each rea-
son for the disallowance, and the proce-
dures required to file or continue an 
action in court. 

(c) Failure to notify deemed to be dis-
allowance. If the Corporation as re-
ceiver does not notify the claimant be-
fore the end of the 180-day claims de-
termination period, or before the end of 
any extended claims determination pe-
riod, the claim shall be deemed to be 
disallowed, and the claimant may file 
or continue an action in court pursu-
ant to 12 U.S.C. 5390(a)(4)(A). 

§ 380.38 Procedures for seeking judi-
cial determination of disallowed 
claim. 

(a) In general. In order to seek a judi-
cial determination of a claim that has 
been disallowed, in whole or in part, by 
the Corporation as receiver, the claim-
ant, pursuant to 12 U.S.C. 5390(a)(4)(A), 
may either: 

(1) File suit on such claim in the dis-
trict or territorial court of the United 
States for the district within which the 
principal place of business of the cov-
ered financial company is located; or 

(2) Continue an action commenced 
before the date of appointment of the 
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receiver, in the court in which the ac-
tion was pending. 

(b) Timing. Pursuant to 12 U.S.C. 
5390(a)(4)(B), a claimant who seeks a 
judicial determination of a claim dis-
allowed by the Corporation as receiver 
must file suit on such claim before the 
end of the 60-day period beginning on 
the earlier of: 

(1) The date of any notice of disallow-
ance of such claim; 

(2) The end of the 180-day claims de-
termination period; or 

(3) If the claims determination period 
was extended with respect to such 
claim under § 380.36(b), the end of such 
extended claims determination period. 

(c) Statute of limitations. Pursuant to 
12 U.S.C. 5390(a)(4)(C), if any claimant 
fails to file suit on such claim (or to 
continue an action on such claim com-
menced before the date of appointment 
of the Corporation as receiver) prior to 
the end of the 60-day period described 
in 12 U.S.C. 5390(a)(4)(B), the claim 
shall be deemed to be disallowed (other 
than any portion of such claim which 
was allowed by the receiver) as of the 
end of such period, such disallowance 
shall be final, and the claimant shall 
have no further rights or remedies with 
respect to such claim. 

(d) Jurisdiction. Pursuant to 12 U.S.C. 
5390(a)(9)(D), unless the claimant has 
first exhausted its administrative rem-
edies by obtaining a determination 
from the receiver regarding a claim 
filed with the receiver, no court shall 
have jurisdiction over: 

(1) Any claim or action for payment 
from, or any action seeking a deter-
mination of rights with respect to, the 
assets of any covered financial com-
pany for which the Corporation has 
been appointed receiver, including any 
assets which the Corporation may ac-
quire from itself as such receiver; or 

(2) Any claim relating to any act or 
omission of such covered financial 
company or the Corporation as re-
ceiver. 

§ 380.39 Contingent claims. 
(a) The Corporation as receiver shall 

not disallow a claim based on an obli-
gation of the covered financial com-
pany solely because the obligation is 
contingent. To the extent the obliga-
tion is contingent, the receiver shall 

estimate the value of the claim, as 
such value is measured based upon the 
likelihood that such contingent obliga-
tion would become fixed and the prob-
able magnitude thereof. 

(b) If the receiver repudiates a con-
tingent obligation of a covered finan-
cial company consisting of a guar-
antee, letter of credit, loan commit-
ment, or similar credit obligation, the 
actual direct compensatory damages 
for repudiation shall be no less than 
the estimated value of the claim as of 
the date the Corporation was appointed 
receiver of the covered financial com-
pany, as such value is measured based 
upon the likelihood that such contin-
gent claim would become fixed and the 
probable magnitude thereof. 

(c) The Corporation as receiver shall 
estimate the value of a claim under 
paragraphs (a) or (b) of this section no 
later than 180 days after the claim is 
filed, unless such period is extended by 
a written agreement between the 
claimant and the receiver. 

(d) Except for a contingent claim 
that becomes absolute and fixed prior 
to the receiver’s determination of the 
estimated value, such estimated value 
of a contingent claim shall be recog-
nized as the allowed amount of the 
claim for purposes of distribution. 

(e) The estimated value of a contin-
gent claim shall constitute the receiv-
er’s determination of the claim for pur-
poses of § 380.38(d) and 12 U.S.C. 
5390(a)(9)(D). 

§§ 380.40–380.49 [Reserved] 

§ 380.50 Determination of secured 
claims. 

(a) In the case of a claim against a 
covered financial company that is se-
cured by any property of the covered fi-
nancial company, the Corporation as 
receiver shall determine the amount of 
the claim, whether the claimant’s secu-
rity interest is legally enforceable and 
perfected, the priority of the claim-
ant’s security interest, and the fair 
market value of the property that is 
subject to the security interest. The 
Corporation as receiver may treat the 
portion of the claim which exceeds an 
amount equal to the fair market value 
of such property as an unsecured claim. 
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(b) The fair market value of any 
property of a covered financial com-
pany that secures a claim shall be de-
termined in light of the purpose of the 
valuation and of the proposed disposi-
tion or use of such property and at the 
time of such proposed disposition or 
use. 

(c) The Corporation as receiver may 
recover from any property of a covered 
financial company that secures a claim 
the reasonable and necessary costs and 
expenses of preserving or disposing of 
such property to the extent of any ben-
efit to the claimant, including the pay-
ment of all ad valorem property taxes 
with respect to such property. 

(d) To the extent that a claim is se-
cured by property of a covered finan-
cial company and the value of such 
property, after any recovery under 
paragraph (c) of this section, is greater 
than the amount of such claim, there 
shall be allowed to the claimant a se-
cured claim for interest on such claim 
and any reasonable fees, costs, or 
charges provided for under the agree-
ment or State statute under which the 
claim arose to the extent of the value 
of such property. 

§ 380.51 Consent to certain actions. 

(a) In general. Any claimant alleging 
a legally valid and enforceable or per-
fected security interest in property of a 
covered financial company or control 
of any legally valid and enforceable se-
curity entitlement in respect of any 
asset held by the covered financial 
company for which the Corporation has 
been appointed receiver may seek the 
consent of the receiver for relief from 
the provisions of 12 U.S.C. 
5390(c)(13)(C). 

(b) Contents of request. A request for 
consent of the Corporation as receiver 
for relief from the provisions of 12 
U.S.C. 5390(c)(13)(C) shall be in writing 
and contain the following information: 

(1) The amount of the claim, with 
supporting documentation; 

(2) A description of the property that 
secures the claim, with supporting doc-
umentation of the claimant’s interest 
in the property; 

(3) The value of the property, as es-
tablished by an appraisal or other sup-
porting documentation; and 

(4) The proposed disposition of the 
property by the claimant, including 
the expected date of such disposition. 

(c) Determination by receiver. The Cor-
poration as receiver shall grant its con-
sent to a request for relief from the 
provisions of 12 U.S.C. 5390(c)(13)(C) if 
it determines that the claimant has a 
legally valid and enforceable or per-
fected security interest or other lien 
against the property of a covered finan-
cial company and the receiver will not 
use, sell, or lease the property. If the 
Corporation as receiver determines 
that it will use, sell, or lease such prop-
erty and that adequate protection is 
necessary and appropriate, the receiver 
may provide adequate protection in-
stead of granting consent. 

(d) Consent deemed granted. If the Cor-
poration as receiver has not notified 
the claimant of the determination 
whether to grant or withhold consent 
under this section within 30 days after 
a request for consent has been sub-
mitted, consent shall be deemed to be 
granted. 

(e) Expiration by operation of law. Not-
withstanding any determination by the 
Corporation as receiver to withhold 
consent under this section, the prohibi-
tions described in 12 U.S.C. 
5390(c)(13)(C)(i) are no longer applicable 
90 days after the appointment of the re-
ceiver. 

(f) Limitations. Any consent granted 
by the Corporation as receiver under 
this section shall not act to waive or 
relinquish any rights granted to the 
Corporation in any capacity, pursuant 
to any other applicable law or any 
agreement or contract, and shall not be 
construed as waiving, limiting or oth-
erwise affecting the rights or powers of 
the Corporation as receiver to take any 
action or to exercise any power not 
specifically mentioned, including but 
not limited to any rights, powers or 
remedies of the receiver regarding 
transfers taken in contemplation of the 
covered financial company’s insolvency 
or with the intent to hinder, delay or 
defraud the covered financial company 
or the creditors of such company, or 
that is a fraudulent transfer under ap-
plicable law. 

(g) Exceptions. (1) This section shall 
not apply in the case of a contract that 
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is repudiated or disaffirmed by the Cor-
poration as receiver. 

(2) This section shall not apply to a 
director or officer liability insurance 
contract, a financial institution bond, 
the rights of parties to certain quali-
fied financial contracts pursuant to 12 
U.S.C. 5390(c)(8), the rights of parties to 
netting contracts pursuant to 12 U.S.C. 
4401 et seq., or any extension of credit 
from any Federal reserve bank or the 
Corporation to any covered financial 
company or any security interest in 
the assets of a covered financial com-
pany securing any such extension of 
credit. 

§ 380.52 Adequate protection. 

(a) If the Corporation as receiver de-
termines that it will use, sell, or lease 
or grant a security interest or other 
lien against property of the covered fi-
nancial company that is subject to a 
security interest of a claimant, the re-
ceiver shall provide adequate protec-
tion by any of the following means: 

(1) Making a cash payment or peri-
odic cash payments to the claimant to 
the extent that the sale, use, or lease 
of the property or the grant of a secu-
rity interest or other lien against the 
property by the Corporation as receiver 
results in a decrease in the value of 
such claimant’s security interest in the 
property; 

(2) Providing to the claimant an addi-
tional or replacement lien to the ex-
tent that the sale, use, or lease of the 
property or the grant of a security in-
terest against the property by the Cor-
poration as receiver results in a de-
crease in the value of the claimant’s 
security interest in the property; or 

(3) Providing any other relief that 
will result in the realization by the 
claimant of the indubitable equivalent 
of the claimant’s security interest in 
the property. 

(b) Adequate protection of the claim-
ant’s security interest will be pre-
sumed if the value of the property is 
not depreciating or is sufficiently 
greater than the amount of the claim 
so that the claimant’s security interest 
is not impaired. 

§ 380.53 Repudiation of secured con-
tract. 

To the extent that a contract to 
which a covered financial company is a 
party is secured by property of the cov-
ered financial company, the repudi-
ation of the contract by the Corpora-
tion as receiver shall not be construed 
as permitting the avoidance of any le-
gally enforceable and perfected secu-
rity interest in the property, and the 
security interest shall secure any 
claim for repudiation damages. 

PART 381—RESOLUTION PLANS 

Sec. 
381.1 Authority and scope. 
381.2 Definitions. 
381.3 Resolution plan required. 
381.4 Informational content of a resolution 

plan. 
381.5 Review of resolution plans; resubmis-

sion of deficient resolution plans. 
381.6 Failure to cure deficiencies on resub-

mission of a resolution plan. 
381.7 Consultation. 
381.8 No limiting effect or private right of 

action; confidentiality of resolution 
plans. 

381.9 Enforcement. 

AUTHORITY: 12 U.S.C. 5365(d). 

SOURCE: 76 FR 67334, Nov. 1, 2011, unless 
otherwise noted. 

§ 381.1 Authority and scope. 
(a) Authority. This part is issued pur-

suant to section 165(d)(8) of the Dodd- 
Frank Wall Street Reform and Con-
sumer Protection Act (the Dodd-Frank 
Act) (Pub. L. 111–203, 124 Stat. 1376, 
1426–1427), 12 U.S.C. 5365(d)(8), which re-
quires the Board of Governors of the 
Federal Reserve System (Board) and 
the Federal Deposit Insurance Corpora-
tion (Corporation) to jointly issue rules 
implementing the provisions of section 
165(d) of the Dodd-Frank Act. 

(b) Scope. This part applies to each 
covered company and establishes rules 
and requirements regarding the sub-
mission and content of a resolution 
plan, as well as procedures for review 
by the Board and Corporation of a reso-
lution plan. 

§ 381.2 Definitions. 
For purposes of this part: 
(a) Bankruptcy Code means title 11 of 

the United States Code. 
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