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4601–4 through 11) and the Coastal Zone Man-
agement Act of 1972 (16 U.S.C. 1452 et seq.). 

(D) Scientific research, including but not 
limited to aeronautical, atmospheric, space, 
geologic, marine, fish and wildlife and other 
research, development and applications. 

(E) Assistance for emergency actions es-
sential to the saving of lives and the protec-
tion of property and the public health and 
safety, if such actions are performed pursu-
ant to sections 305 and 306 of the Disaster Re-
lief Act of 1974 (42 U.S.C. 5145 and 5146) and 
section 1362 of the National Flood Insurance 
Act of 1968 (42 U.S.C. 4103) and are limited to 
actions that are necessary to alleviate the 
emergency. 

(F) The maintenance, replacement, recon-
struction, or repair, but not the expansion, 
of publicly owned or publicly operated roads, 
structures, or facilities. 

(G) Nonstructural projects for shoreline 
stabilization that are designed to mimic, en-
hance, or restore natural stabilization sys-
tems. 

(b) For purposes of subsection (a)(2), a 
channel improvement or a related structure 
shall be treated as an existing improvement 
or an existing related structure only if all, or 
a portion, of the moneys for such improve-
ment or structure was appropriated before 
the date of the enactment of this Act. 

EXHIBIT M TO SUBPART G OF PART 
1940—IMPLEMENTATION PROCEDURES 
FOR THE CONSERVATION OF WET-
LANDS AND HIGHLY ERODIBLE LAND 
AFFECTING FARMER PROGRAM 
LOANS AND LOANS TO INDIAN TRIBES 
AND TRIBAL CORPORATIONS 

1. Background. This exhibit implements the 
requirements of Subtitle B, Highly Erodible 
Land Conservation, and Subtitle C, Wetland 
Conservation, of Title XII of the Food Secu-
rity Act of 1985, Pub. L. 99–198. The purposes 
of these Subtitles are to: Reduce soil loss due 
to wind and water erosion; protect the Na-
tion’s long term capability to produce food 
and fiber; reduce sedimentation; improve 
water quality; assist in preserving the Na-
tion’s wetlands; create better habitat for fish 
and wildlife through improved food and 
cover; and curb production of surplus com-
modities by removing certain incentives for 
persons to produce agricultural commodities 
on highly erodible land or converted wet-
land. 

2. Applicability. The provisions of this ex-
hibit apply to insured and guaranteed Farm-
er Program loans and loans to Indian Tribes 
and Tribal Corporations, subordinations, 
transfers and assumptions of such loans and 
leases and credit sales of inventory property. 
For the purpose of this exhibit, ‘‘Farmer 
Program loans’’ means Farm Operating 
Loans, Farm Ownership Loans, Emergency 

Loans, and Soil and Water Loans. As used in 
this exhibit, the word loan is meant to in-
clude guarantee as well. Applicant means an 
applicant for either an insured or guaranteed 
loan and borrower means a recipient of ei-
ther an insured or guaranteed loan. 

3. FmHA or its successor agency under Public 
Law 103–354 prohibited activities. Unless other-
wise exempted by the provisions of this ex-
hibit, the proceeds of any Farmer Program 
loan or loan to an Indian Tribe or Tribal Cor-
poration made or guaranteed by FmHA or its 
successor agency under Public Law 103–354 
will not be used either (a) for a purpose that 
will contribute to excessive erosion of highly 
erodible land, or (b) for a purpose that will 
contribute to conversion of wetlands to 
produce an agricultural commodity. (See 
§ 12.2(a)(1) of subpart A of part 12 of subtitle 
A of title 7, which is attachment 1 of this ex-
hibit and is available in any FmHA or its 
successor agency under Public Law 103–354 
office, for the definition of an agricultural 
commodity.) Consequently, any applicant 
proposing to use loan proceeds for an activ-
ity contributing to either such purpose, will 
not be eligible for the requested loan. Any 
borrower that uses loan proceeds in a man-
ner that contributes to either such purpose 
will be in default on the loan. 

a. U.S. Department of Agriculture (USDA) 
definitions. In implementing this exhibit, 
FmHA or its successor agency under Public 
Law 103–354 will use the USDA’s definitions 
of the terms found at § 12.2 of subpart A of 
part 12 of subtitle A of title 7 (attachment 1 
of this exhibit which is available in any 
FmHA or its successor agency under Public 
Law 103–354 office). 

b. Highly erodible land conservation. FmHA 
or its successor agency under Public Law 
103–354 will conclude that excessive erosion 
of highly erodible land results or would re-
sult whenever (1) a field on which highly 
erodible land is predominant, as determined 
by the Soil Conservation Service (SCS), is or 
would be used to produce an agricultural 
commodity without conformance to a con-
servation system approved either by SCS or 
the appropriate conservation district, as evi-
denced by a statement from SCS, and (2) 
such field is not exempt from the provisions 
of this exhibit. 

c. Wetland conservation. FmHA or its suc-
cessor agency under Public Law 103–354 will 
conclude that a conversion of wetlands to 
produce an agricultural commodity has oc-
curred or will occur whenever, as determined 
by SCS, (1) a wetland has or will be drained, 
dredged, filled, leveled, or otherwise manipu-
lated (including any activity that results in 
impairing or reducing the flow, circulation, 
or reach of water) that makes possible the 
production of an agricultural commodity 
without further application of the manipula-
tions described herein if (a) such production 
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would not have been possible but for such ac-
tion and (b) before such action such land was 
wetland and was neither highly erodible land 
nor highly erodible cropland; and (2) neither 
the affected wetland nor the activity affect-
ing the wetland is exempt from the provi-
sions of this exhibit. 

d. Use of loan proceeds. To use loan proceeds 
for a purpose that contributes to either the 
excessive erosion of highly erodible land or 
the conversion of wetlands to produce an ag-
ricultural commodity means that loan pro-
ceeds will or have been used in a way that 
contributes to either excessive erosion of 
highly erodible land or the conversion of 
wetlands to produce an agricultural com-
modity by paying the costs of any of the fol-
lowing: 

(1) The purchase of the affected land; 
(2) Necessary planning, feasibility, or de-

sign studies; 
(3) Obtaining any necessary permits; 
(4) The purchase, contract, lease or renting 

of any equipment or materials necessary to 
carry out the land modification or conver-
sion to include all associated operational 
costs such as fuel and equipment mainte-
nance costs; 

(5) Any labor costs; 
(6) The planting, cultivating, harvesting, 

or marketing of any agricultural commodity 
produced on nonexempt highly erodible land 
to include any associated operational or ma-
terial costs such as fuel, seed, fertilizer, and 
pesticide costs; 

(7) Within the crop year in which the wet-
land conversion was completed plus the next 
ten crop years thereafter, the planting, culti-
vating, harvesting, or marketing of any agri-
cultural commodity produced on the affected 
land to include any associated operational or 
materials costs such as fuel, seed, fertilizer 
and pesticide costs; or 

(8) For the same time period as in subpara-
graph 3d(7) above, any costs associated with 
using for on-farm purposes an agricultural 
commodity grown on the affected land. 

(9) Additionally, if loan proceeds will be or 
have been substituted to pay other costs at 
anytime during the life of the loan so that 
non-loan funds can be used to pay any of the 
above costs, it is deemed that loan proceeds 
will be or have been used for a purpose that 
contributes to the prohibited activities de-
scribed in this paragraph. 

4. Prohibited activities under other USDA fi-
nancial assistance programs. Unless otherwise 
exempted, a person becomes ineligible for a 
variety of USDA financial assistance pro-
grams if that person produces in any crop 
year an agricultural commodity on either a 
field on which highly erodible land is pre-
dominant or a converted wetland. This ineli-
gibility extends to any commodity produced 
during the crop year that the prohibited ac-
tion occurs. The programs for which the per-
son would be ineligible include price support 

payments, farm storage facility loans, dis-
aster payments, crop insurance, payments 
made for the storage of an agricultural com-
modity, and payments received under a Con-
servation Reserve Program Contract. Farm-
er Program applicants and borrowers and ap-
plicants for, and borrowers of, loans to In-
dian Tribes and Tribal Corporations, there-
fore, can be affected not only by the FmHA 
or its successor agency under Public Law 
103–354 prohibited activities but also by the 
broad USDA sweep of the Subtitles B and C 
restrictions. Should such an applicant rely 
or plan to rely on any of these other USDA 
financial assistance programs as a source of 
funds to repay its FmHA or its successor 
agency under Public Law 103–354 loan(s) and 
then fail to meet the other program(s)’ eligi-
bility criteria related to wetland or highly 
erodible land conservation, repayment abil-
ity to FmHA or its successor agency under 
Public Law 103–354 or the lender of and 
FmHA or its successor agency under Public 
Law 103–354 guaranteed loan may be jeopard-
ized. Consequently, those applicants who are 
applying for a loan and those borrowers who 
receive a loan after the effective date of Sub-
titles B and C, as designated in part 12 of 
subtitle A of title 7, and who include in their 
projected sources of repayment, potential 
funds from any USDA program subject to 
some form of Subtitle B or C restrictions 
will have to demonstrate as part of their ap-
plications, and for borrowers, as part of their 
farm plan of operation, their ability to meet 
the other program(s)’ eligibility criteria. 
Failure to meet the criteria will require the 
applicant or borrower either to document an 
alternative, equivalent source of revenues or, 
if possible, agree to undertake any steps nec-
essary to gain eligibility for the other pro-
gram(s). See paragraph 6 of this exhibit for a 
discussion of such steps. 

5. Applicant’s responsibilities. 
a. Required information. Every applicant for 

a Farmer Program loan or a loan to an In-
dian Tribe or Tribal Corporation will be re-
quired to provide the following information 
and, as applicable, certification as part of 
the application for financial assistance. An 
application will not be considered to be com-
plete until this information and certification 
are provided to FmHA or its successor agen-
cy under Public Law 103–354. Once an appli-
cant has provided FmHA or its successor 
agency under Public Law 103–354 with infor-
mation from SCS on the presence of any 
highly erodible land, wetland, or converted 
wetland this information need not be pro-
vided again for a subsequent loan unless 
there is either a change in the property upon 
which FmHA or its successor agency under 
Public Law 103–354 loan proceeds will be ap-
plied or a change in the previous informa-
tion, such as a change in the status of an ex-
emption. There is a continuing responsibility 
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on FmHA or its successor agency under Pub-
lic Law 103–354 borrowers using other USDA 
financial assistance programs for repayment 
purposes to provide the County Supervisor 
with an executed copy of any similar certifi-
cation required by the other USDA agency at 
the time of each required certification. 

(1) A statement from the SCS indicating 
whether or not the applicant’s farm property 
or properties contain either highly erodible 
land, wetland, or converted wetland and, if 
so, whether or not the applicant qualifies for 
a particular exemption to the provisions of 
this exhibit and as further detailed in para-
graph 11 below. The property or properties 
will be listed and described in accordance 
with the Agriculture Stabilization and Con-
servation Service’s (ASCS) farm records sys-
tem. SCS’s execution of Form SCS-CPA-26, 
‘‘Highly Erodible Land and Wetland Con-
servation Determination,’’ is necessary to 
meet this information requirement. 

(2) If either highly erodible land, wetland, 
or converted wetland is present, the appli-
cant’s properly executed original or carbon 
copy of Form AD–1026, ‘‘Highly Erodible 
Land and Wetland Conservation Certifi-
cation.’’ 

b. Required actions. If at any time during 
the application review process any of the in-
formation or basis for an applicant’s certifi-
cation changes, the applicant (or the lender 
in the case of a guaranteed loan) must imme-
diately notify FmHA or its successor agency 
under Public Law 103–354. If an applicant in-
tends to produce an agricultural commodity 
on a nonexempt field on which highly erod-
ible land is predominant, the applicant must 
develop a conservation system approved by 
SCS or the appropriate conservation district, 
demonstrate that it is or will be in compli-
ance with the system at the time the field is 
to be used, and provide SCS’s concurrence 
with this position. 

6. FmHA or its successor agency under Public 
Law 103–354’s application review. The FmHA 
or its successor agency under Public Law 
103–354 County Supervisor will review the in-
formation provided by the applicant from 
SCS regarding the presence of any highly 
erodible land, wetland, or converted wetland 
and any possible exemptions and take the ac-
tions warranted by the presence of one or 
more of the circumstances described below. 
In carrying out these actions, FmHA or its 
successor agency under Public Law 103–354 
will consider the technical decisions ren-
dered by the SCS and the ASCS, as assigned 
to these agencies by subparts A, B, and C of 
part 12 of subtitle A of title 7 and further ex-
plained in this exhibit, to be final and con-
trolling in the remaining FmHA or its suc-
cessor agency under Public Law 103–354 deci-
sionmaking process for this exhibit. It must 
also be understood that the definition of a 
wetland used by SCS in implementing this 
exhibit applies only to this exhibit and not 

to other wetland protection provisions of 
subpart G of part 1940. 

a. No highly erodible land, wetland, or con-
verted wetland present. The requested loan 
can be approved under the provisions of this 
exhibit and, except for documenting this re-
sult in accordance with paragraph 8 of this 
exhibit, no further action is required. 

b. Converted wetland present. The County 
Supervisor will consult with the applicant 
(and lender, in the case of a guaranteed loan) 
and the appropriate local office of the ASCS 
in order to determine if the converted wet-
land qualifies for the exemption specified in 
subparagraph c (1) of paragraph 11 of this ex-
hibit. If so, no further action is necessary 
with respect to the converted wetland except 
for documenting the result. If the converted 
wetland does not qualify for an exemption, 
the County Supervisor will complete one or 
both of the following steps as the identified 
circumstances dictate. 

(1) Step one. Review both the date that the 
wetland was converted and the proposed use 
of loan proceeds in order to determine if loan 
proceeds will be used for a prohibited activ-
ity as defined in subparagraph d of paragraph 
3 of this exhibit. If not, the County Super-
visor will so document this as specified in 
paragraph 8 of this exhibit; complete step 
two immediately below; and, if an insured 
loan will be approved, notify the applicant in 
writing, coincident with the transmittal of 
Form FmHA or its successor agency under 
Public Law 103–354 1940–1, ‘‘Request For Obli-
gation of Funds,’’ and by using Form Letter 
1940–G–1, ‘‘Notification of The Requirements 
of exhibit M of FmHA Instruction 1940–G,’’ 
that the loan approval instruments will con-
tain compliance requirements affecting the 
applicant’s converted wetland. If loan pro-
ceeds will be used for a prohibited activity, 
the applicant (and lender, in the case of a 
guaranteed loan) will be advised of the appli-
cant’s ineligibility for the FmHA or its suc-
cessor agency under Public Law 103–354 loan 
being requested. The applicant (and lender, 
in the case of a guaranteed loan) will be ad-
vised of any modifications to the application 
that could cure the ineligibility. Not grow-
ing an agricultural commodity on the con-
verted wetland would cure the ineligibility, 
but the substitution of non-FmHA or its suc-
cessor agency under Public Law 103–354 funds 
to grow an agricultural commodity on the 
converted wetland would not. 

(2) Step two. The County Supervisor will 
review the applicant’s sources of loan repay-
ment to determine if they include funds from 
a USDA financial assistance program(s) sub-
ject to wetland conservation restrictions. If 
so, the County Supervisor will implement 
the actions in subparagraph e of this para-
graph. 

c. Highly erodible land or wetland present. 
The County Supervisor will discuss with the 
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applicant (and lender, in the case of a guar-
anteed loan) and review the intended uses of 
the FmHA or its successor agency under 
Public Law 103–354 loan proceeds as evi-
denced in any relevant application mate-
rials. 

(1) Proceeds to be used for prohibited activity. 
If proceeds would be used for a prohibited ac-
tivity, the applicant (and lender, in the case 
of a guaranteed loan) will be advised of its 
ineligibility for the FmHA or its successor 
agency under Public Law 103–354 loan. The 
applicant (and lender, in the case of a guar-
anteed loan) will be informed of any modi-
fications to its application that could cure 
the ineligibility, including financially fea-
sible eligible loan purposes that could be 
helpful in implementing a conservation plan 
or installing a conservation system, should 
either be an appropriate cure. Substitution 
of non-FmHA or its successor agency under 
Public Law 103–354 monies to accomplish the 
prohibited activity would not cure the ineli-
gibility, but actual elimination of the activ-
ity from the applicant’s farm plan of oper-
ation would. 

(2) Proceeds not to be used for a prohibited ac-
tivity. If loan proceeds are not planned to be 
used for a prohibited activity, the County 
Supervisor will perform the following tasks: 

(a) Document the above determination in 
the applicant’s file as specified in paragraph 
8 of this exhibit. 

(b) If an insured loan will be approved and 
the requirements of subparagraph c (2)(c) of 
this paragraph do not apply, notify the appli-
cant in writing, coincident with the trans-
mittal of Form FmHA or its successor agen-
cy under Public Law 103–354 1940–1, ‘‘Request 
For Obligation of Funds,’’ and by using Form 
Letter 1940–G–1, ‘‘Notification of The Re-
quirements of Exhibit M of FmHA Instruc-
tion 1940–G,’’ that the loan approval instru-
ments will contain compliance requirements 
affecting the applicant’s highly erodible land 
and/or wetland. 

(c) Review the term of the proposed loan 
and take the following actions, as applicable. 

(i) Loan term exceeds January 1, 1990, but not 
January 1, 1995. If the term of the proposed 
loan expires within this period and the appli-
cant intends to produce an agricultural com-
modity on highly erodible land that is ex-
empt from the restrictions of this exhibit 
until either 1990 or two years after the SCS 
has completed a soil survey for the bor-
rower’s land, whichever is later, the County 
Supervisor will determine if it is financially 
feasible for the applicant, prior to loss of the 
exemption, to actively apply a conservation 
plan approved by SCS or the appropriate 
conservation district. See § 12.23 of subpart A 
of part 12 of subtitle A of title 7, which is at-
tachment 1 of this exhibit and is available in 
any FmHA or its successor agency under 
Public Law 103–354 office, for a definition of 
actively applying a conservation plan. Prior 

to loan approval, the applicant, the lender, 
(if a guaranteed loan is involved), FmHA or 
its successor agency under Public Law 103– 
354 and SCS will resolve any doubts as to 
what extent production would be able to con-
tinue under application of a conservation 
plan and as to the financial implications on 
loan repayment ability from both the poten-
tial costs of actively applying the conserva-
tion plan and the potential loss of revenues 
from any reduced acreage production base. 
The loan approval official will determine the 
financial implications of actively applying a 
conservation plan to the applicant’s highly 
erodible land by developing a projected farm 
plan of operation or other farm financial pro-
jections that reflect adequate repayment on 
the full scheduled installments for all debt 
obligations at the time the conservation 
plan is being actively applied. If in making 
this determination, loan repayment ability 
cannot be demonstrated, FmHA or its suc-
cessor agency under Public Law 103–354 will 
deny the loan application. If loan 
repayament ability can be demonstrated and 
an insured loan will be approved, the appli-
cant will be advised in writing, coincident 
with the transmittal of Form FmHA or its 
successor agency under Public Law 103–354 
1940–1, ‘‘Request For Obligation of Funds,’’ 
and using Form Letter 1940–G–1, ‘‘Notifica-
tion of The Requirements of Exhibit M of 
FmHA Instruction 1940–G,’’ that the loan ap-
proval instruments will contain compliance 
requirements affecting the applicant’s high-
ly erodible land. The applicant will also be 
advised that a statement from the SCS 
issued prior to either January 1, 1990, or two 
years after the SCS has completed a soil sur-
vey of the applicant’s land (whichever is 
later) and stating that the applicant is ac-
tively applying an approved conservation 
plan will be considered adequate demonstra-
tion of compliance on the highly erodible 
land affected by the 1990 deadline. 

(ii) Loan term exceeds January 1, 1995. If the 
term of the proposed loan would exceed this 
date and the borrower intends to produce an 
agricultural commodity on highly erodible 
land that is exempt from the restrictions of 
the exhibit up until that date (see subpara-
graph b (4) of paragraph 11 of this exhibit) 
the County Supervisor will determine if it is 
financially feasible for the applicant, after 
January 1, 1985, to produce an agricultural 
commodity on the highly erodible land in 
compliance with a conservation system ap-
proved by SCS or the appropriate conserva-
tion district. Prior to loan approval, the ap-
plicant, the lender (if a guaranteed loan is 
involved), FmHA or its successor agency 
under Public Law 103–354 and SCS will re-
solve any doubts as to what extent produc-
tion would be able to continue under a con-
servation system and as to the financial im-
plications on loan repayment ability from 
both the potential costs of the conservation 
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system and the potential loss of revenues 
from any reduced acreage production base. 
The loan approval official will determine the 
financial implications of compliance with a 
conservation system using the financial pro-
jection method(s) indicated in subparagraph 
c (2)(c)(i) of this paragraph. If loan repay-
ment ability cannot be demonstrated, the 
application will be denied. If loan repayment 
ability can be demonstrated and an insured 
loan will be approved, the applicant will be 
advised in writing, coincident with the 
transmittal of Form 1940–1, ‘‘Request for Ob-
ligation of Funds,’’ and using Form Letter 
1940–G–1, ‘‘Notification of The Requirements 
of Exhibit M of FmHA Instruction 1940–G,’’ 
that the loan approval instruments will con-
tain compliance requirements affecting the 
applicant’s highly erodible land. The appli-
cant will also be advised that a statement 
from SCS issued prior to January 1, 1995, and 
stating that the applicant is in compliance 
with an approved conservation system will 
be considered adequate demonstration of 
compliance. 

(d) Implement the actions in subparagraph 
e of this paragraph if the applicant plans to 
repay a portion of the loan with funds from 
a USDA financial assistance program subject 
to wetland or highly erodible land conserva-
tion restrictions. 

d. Highly erodible land present that was or is 
planted in alfalfa. If the applicant plans to 
cultivate highly erodible land for the pur-
pose of producing an agricultural commodity 
and that highly erodible land during each of 
the 1981 to 1985 crop years was planted in al-
falfa in a crop rotation determined by SCS to 
be adequate for the protection of highly 
erodible land, the applicant is exempt until 
June 1, 1988, from the requirement to fully 
implement an approved conservation system 
on the highly erodible land. The County Su-
pervisor, following procedures similar to 
those indicated in subparagraph c (2)(c)(i) of 
this paragraph, will determine if it is finan-
cially feasible for the applicant to apply a 
conservation system to the highly erodible 
land prior to the loss of the exemption on 
June 1, 1988. If loan repayment ability can-
not be demonstrated, the application will be 
denied. If loan repayment ability can be 
demonstrated and an insured loan will be ap-
proved, the applicant will be advised in writ-
ing that the loan approval instruments will 
contain compliance requirements affecting 
the applicant’s highly erodible land. The ap-
plicant will also be advised that a statement 
from SCS issued prior to June 1, 1988 and 
stating that the applicant is in compliance 
with an approved conservation system will 
be considered adequate demonstration of 
compliance with this requirement. 

e. Highly erodible land, wetland, or converted 
wetland present and applicant intends to use 
the USDA financial assistance program(s), in-
cluding crop insurance, to repay FmHA or its 

successor agency under Public Law 103–354 
loan. The County Supervisor will consult 
with the applicant (and lender, in the case of 
a guaranteed loan) and the other USDA 
agency(s) to determine if the applicant is eli-
gible for the latter’s financial assistance. If 
not eligible, the applicant will have to dem-
onstrate that an alternative source(s) of re-
payment will be available in order for fur-
ther processing of the application to proceed. 

7. Required provisions in loan approval docu-
ments. 

a. Insured loans. 
(1) Promissory Notes. For all loans to which 

this exhibit applies, all promissory notes 
must contain the provision indicated below: 
(Form FmHA or its successor agency under 
Public Law 103–354 1940–17, ‘‘Promissory 
Note,’’ has been revised so that the language 
will no longer be inserted as an addendum, 
but the following provision must be inserted 
as an addendum to Form FmHA or its suc-
cessor agency under Public Law 103–354 440– 
22, ‘‘Promissory Note (Association or Organi-
zation),’’ if the loan is being made to an In-
dian Tribe or a Tribal Corporation.) 

‘‘ADDENDUM FOR HIGHLY ERODIBLE LAND AND 
WETLAND CONSERVATION’’ 

Addendum to promissory note dated 
llllllll in the amount of 
$llllll at an annual interest rate of 
ll percent. This agreement supplements 
and attaches to the above note. 

Borrower recognizes that the loan de-
scribed in this note will be in default should 
any loan proceeds be used for a purpose that 
will contribute to excessive erosion of highly 
erodible land or to the conversion of wet-
lands to produce an agricultural commodity, 
as further explained in 7 CFR part 1940, sub-
part G, exhibit M. If (1) the term of the loan 
exceeds January 1, 1990, but not January 1, 
1995, and (2) Borrower intends to produce an 
agricultural commodity on highly erodible 
land that is exempt from the restrictions of 
exhibit M until either January 1, 1990 or two 
years after the U.S. Soil Conservation Serv-
ice (SCS) has completed a soil survey for the 
Borrower’s land, whichever is later, the Bor-
rower further agrees that, prior to the loss of 
the exemption from the highly erodible land 
conservation restrictions found in 7 CFR 
part 12, Borrower must demonstrate that 
Borrower is actively applying on that land 
which has been determined to be highly erod-
ible a conservation plan approved by the SCS 
or the appropriate conservation district in 
accordance with SCS’s requirements. Fur-
thermore, if the term of the loan exceeds 
January 1, 1995, Borrower further agrees that 
Borrower must demonstrate prior to Janu-
ary 1, 1995, that any production after that 
date of an agricultural commodity on highly 
erodible land will be done in compliance with 
a conservation system approved by SCS or 
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the appropriate conservation district in ac-
cordance with SCS’s requirements. 
llllllllllllllllllllllll

(Name of Borrower) 
llllllllllllllllllllllll

(Signature of Executive Official) 
llllllllllllllllllllllll

(Signature of Attesting Official) 
(2) Mortgages, deeds of trust and security 

agreements. State Directors will consult with 
the Office of General Counsel and ensure 
that for all loans to which this exhibit ap-
plies a covenant is included in all mortgages, 
deeds of trust, and security agreements 
which reads as indicated below. Form FmHA 
or its successor agency under Public Law 
103–354 440–15, ‘‘Security Agreement (Insured 
Loans to Individuals),’’ and Form FmHA or 
its successor agency under Public Law 103– 
354 440–4, ‘‘Security Agreement (Chattels and 
Crops),’’ have been revised accordingly. 
Equivalent forms required in State supple-
ments must be similarly revised. 

[FOR MORTGAGES OR DEEDS OF TRUST:] 

‘‘Borrower further agrees that the loan(s) 
secured by this instrument will be in default 
should any loan proceeds be used for a pur-
pose that will contribute to excessive erosion 
of highly erodible land or to the conversion 
of wetlands to produce an agricultural com-
modity, as further explained in 7 CFR part 
1940, subpart G, exhibit M.’’ 

[FOR SECURITY AGREEMENTS:] 

‘‘Default shall also exist if any loan pro-
ceeds are used for a purpose that will con-
tribute to excessive erosion of highly erod-
ible land or to the conversion of wetlands to 
produce an agricultural commodity, as fur-
ther explained in 7 CFR part 1940, subpart G, 
exhibit M.’’ 

b. Guaranteed loans. 
(1) Form FmHA or its successor agency under 

Public Law 103–354 449–14, ‘‘Conditional Com-
mitment for Guarantee,’’ and Form FmHA or its 
successor agency under Public Law 103–354 
1980–15, ‘‘Conditional Commitment for Contract 
of Guarantee (Line of Credit).’’ These forms 
must contain a condition that includes the 
following provisions: 

(a) Informs the lender that FmHA or its 
successor agency under Public Law 103–354’s 
commitment is conditioned upon loan pro-
ceeds not being used for a purpose that will 
contribute to excessive erosion of highly 
erodible land or to the conversion of wet-
lands to produce an agricultural commodity, 
as explained in this exhibit; 

(b) Informs the lender of the lender’s moni-
toring responsibilities under paragraph 10 of 
this exhibit; and; 

(c) Requires the lender, for all borrowers 
having highly erodible land, wetland, or con-
verted on their farm properties, to include 
provisions in its loan instruments similar to 

those contained in subparagraphs a (1) and 
(2) of this paragraph. 

(2) Lender’s loan and security instruments. 
These instruments must be modified as spec-
ified in subparagraph b(1)(c) of this para-
graph. 

8. Required FmHA or its successor agency 
under Public Law 103–354 documentation. The 
actions taken and determinations made by 
FmHA or its successor agency under Public 
Law 103–354 to comply with the provisions of 
this exhibit will be documented as part of 
the environmental review of the application. 
All actions subject to this exhibit will under-
go at a minimum the completion of Form 
FmHA or its successor agency under Public 
Law 103–354 1940–22, ‘‘Environmental Check-
list for Categorical Exclusions.’’ On the re-
verse of this form, the preparer will docu-
ment as applicable (a) whether or not highly 
erodible land, wetland, or converted wetland 
is present, (b) if any exemption(s) applies, (c) 
the status of the applicant’s eligibility for an 
FmHA or its successor agency under Public 
Law 103–354 loan under this exhibit, and (d) 
any steps the applicant must take prior to 
loan approval to retain or regain its eligi-
bility. If the application under review meets 
the definition of a Class I action as defined 
in § 1940.311 of this subpart, the above docu-
mentation will be included as an exhibit to 
Form FmHA or its successor agency under 
Public Law 103–354 1940–21, ‘‘Environmental 
Assessment for Class I Action.’’ If the appli-
cation meets the definition of a Class II ac-
tion as defined in § 1940.312 of this subpart, 
the required documentation will be included 
within the Class II assessment under the dis-
cussion of land use impacts. See paragraph 
IV.4. of exhibit H of this subpart. Once an ap-
plicant’s farm property has undergone an en-
vironmental review covering the provisions 
of this exhibit, the County Supervisor re-
viewing a subsequent loan request need not 
require the applicant to obtain further site 
information from SCS as long as there is no 
change in the farm property to be affected or 
any applicable exemptions. 

9. Borrowers’ responsibilities. In addition to 
complying with any loan requirements re-
sulting from FmHA or its successor agency 
under Public Law 103–354’s implementation 
of this exhibit, a borrower must within ten 
days of receipt inform, in writing, the lender 
of a guaranteed loan and the County Super-
visor for an insured loan of any ineligibility 
determinations received from other USDA 
agencies for violations of wetland or highly 
erodible land conservation restrictions. A 
borrower also has the responsibility to con-
sult with the lender or County Supervisor, as 
applicable, if at any time the borrower is un-
certain as to the borrower’s duties and re-
sponsibility under the loan provisions. 
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10. FmHA or its successor agency under Public 
Law 103–354 and lender monitoring. As an ele-
ment of insured loan servicing, to include de-
velopment of a farm plan of operation for an 
upcoming crop year, scheduled farm visits, 
or other contracts with borrowers, FmHA or 
its successor agency under Public Law 103– 
354 staff will review and analyze the bor-
rower’s compliance with the provisions of 
this exhibit and any related loan require-
ments. If at anytime FmHA or its successor 
agency under Public Law 103–354 becomes 
aware of the borrower’s violation of these 
provisions or related loan requirements, the 
borrower will be informed that the affected 
loan(s) is in default. In addition to directly 
monitoring borrowers, the County Super-
visor will receive and review the monitoring 
results of other USDA agencies having re-
strictions on wetland and highly erodible 
land conservation. Whenever these results 
indicate that a borrower may have violated 
the loan conditions, the County Supervisor 
will further analyze the matter and respond, 
as indicated in this paragraph, should a vio-
lation be determined. Lenders of FmHA or 
its successor agency under Public Law 103– 
354 guaranteed loans must also monitor com-
pliance as part of their servicing responsibil-
ities. 

11. Exemptions and determining their applica-
bility. Following is a list of exemptions from 
the provisions of this exhibit as well a de-
scription of how FmHA or its successor agen-
cy under Public Law 103–354 will apply the 
exemptions to a proposed loan or activity 
under a loan. This list is intended to provide 
guidance on implementing the exemptions 
contained in subparts A, B, and C of part 12 
of subtitle A of title 7 (attachment 1 of this 
exhibit which is available in any FmHA or 
its successor agency under Public Law 103– 
354 office) and does not modify or limit any 
of those exemptions. 

a. Exemption from wetland and highly erod-
ible land conservation. Any loan which was 
closed prior to December 23, 1985, or any loan 
for which either Form FmHA or its successor 
agency under Public Law 103–354 1940–1, ‘‘Re-
quest for Obligation of Funds,’’ Form FmHA 
or its successor agency under Public Law 
103–354 449–14, ‘‘Conditional Commitment for 
Guarantee,’’ or Form FmHA or its successor 
agency under Public Law 103–354 1980–15, 
‘‘Conditional Commitment for Contract of 
Guarantee (Line of Credit),’’ was executed 
prior to December 23, 1985, is exempt from 
the provisions of this exhibit. 

b. Exemptions from highly erodible land con-
servation. The following exemptions exist 
from the restrictions on highly erodible land 
conservation. Whenever the County Super-
visor is required to consult with another 
USDA agency in applying these exemptions, 
the County Supervisor’s review of a properly 
completed Form SCS-CPA-26 will be consid-
ered adequate consultation if the needed in-

formation is presented on the form and no 
questions are raised by the FmHA or its suc-
cessor agency under Public Law 103–354 re-
view. 

(1) Any land upon which an agricultural 
commodity was planted before December 23, 
1985, is exempt for that particular planting. 
The County Supervisor will consult with the 
appropriate local ASCS office in applying 
this exemption and the ASCS determination 
is controlling for purposes of this exhibit. 

(2) Any land planted with an agricultural 
commodity during a crop year beginning be-
fore December 23, 1985, is exempt for that 
particular planting. FmHA or its successor 
agency under Public Law 103–354 will consult 
with the ASCS State Executive Director and 
the latter’s position will be controlling in de-
termining the date that the crop year began. 

(3) Any land that during any one of the 
crop years of 1981 through 1985 was either (a) 
cultivated to produce an agricultural com-
modity, or (b) set aside, diverted or other-
wise not cropped under a program adminis-
tered by USDA to reduce production of an 
agricultural commodity, is exempt until the 
later of January 1, 1990, or the date that is 
two years after the date that the SCS has 
completed a soil survey of the land. To apply 
this exemption, the County Supervisor will 
consult with ASCS to determine from the 
latter’s records whether or not the land was 
cultivated or set aside during the required 
period. The ASCS determination will be con-
trolling. However, the date of completion for 
any SCS soil survey will be determined by 
SCS and used by the County Supervisor. 

(4) Beginning on January 1, 1990, or two 
years after SCS has completed a soil survey 
for the land, whichever is later, and extend-
ing to January 1, 1995, any land that quali-
fied for the exemption in subparagraph b (3) 
of this paragraph is further exempt if a per-
son is actively applying to it a conservation 
plan that is based on the local SCS technical 
guide and properly approved by the appro-
priate SCS conservation district or the SCS. 
To apply this exemption as well as the ex-
emptions specified in subparagraphs b (5), 
(6), (7), and (8) of this paragraph, the County 
Supervisor will consult with the appropriate 
local SCS office and the SCS position will be 
controlling. 

(5) Highly erodible land within a conserva-
tion district and under a conservation sys-
tem that has been approved by a conserva-
tion district after the district has deter-
mined that the conservation system is in 
conformity with technical standards set 
forth in the SCS technical guide for such dis-
trict is exempt. 

(6) Highly erodible land not within a con-
servation district but under a conservation 
system determined by SCS to be adequate 
for the production of a specific agricultural 
commodity or commodities on any highly 
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erodible land is exempt for the production of 
that commodity or commodities. 

(7) Highly erodible land that is planted in 
reliance on a SCS determination that such 
land was not highly erodible is exempt. The 
exemption is lost, however, for any agricul-
tural commodity planted after SCS deter-
mines that such land is highly erodible land. 

(8) Highly erodible land planted or to be 
planted in an agricultural commodity that 
was planted in alfalfa during each of the 1981 
and 1985 crop years in a crop rotation deter-
mined by SCS to be adequate for the protec-
tion of highly erodible land is exempt until 
June 1, 1988, from the requirement that the 
highly erodible land be planted in compli-
ance with an approved conservation system. 

c. Exemptions from wetland conservation. The 
following exemptions exist from the restric-
tions on wetland conservation. Whenever the 
County Supervisor is required to consult 
with another USDA agency in applying these 
exemptions, the County Supervisor’s review 
of a properly completed Form SCS-CPA-26 
will be considered adequate consultation if 
the needed information is presented on the 
form and no questions are raised by the 
FmHA or its successor agency under Public 
Law 103–354 review. 

(1) A converted wetland is exempt if the 
conversion of such wetland was completed or 
commenced before December 23, 1985. The 
County Supervisor will consult with ASCS 
whose determination as to when conversion 
of a wetland commenced will be final for 
FmHA or its successor agency under Public 
Law 103–354 purposes. Additionally, the 
County Supervisor will request evidence of 
ASCS’s consultation with the U.S. Fish and 
Wildlife Service on each commenced deter-
mination reached for an FmHA or its suc-
cessor agency under Public Law 103–354 ap-
plicant or borrower. SCS will determine if a 
wetland is a converted wetland using the cri-
teria contained in § 12.32 of subpart C of part 
12 of subtitle A of title 7 (attachment 1 of 
this exhibit which is available in any FmHA 
or its successor agency under Public Law 
103–354 office). Under these criteria, however, 
a converted wetland determined to be ex-
empt may not always remain exempt. The 
criteria include the provision that if crop 
production is abandoned on a converted wet-
land and the land again meets the wetland 
criteria, that land has reverted to a wetland 
and is no longer exempt. For purposes of 
FmHA or its successor agency under Public 
Law 103–354 inventory farm properties, crop 
production will be considered to have been 
abandoned on a converted wetland either at 
the earlier of the time the former owner so 
abandoned crop production or at the time 
FmHA or its successor agency under Public 
Law 103–354 caused crop production to be 
abandoned after the property came into 
FmHA or its successor agency under Public 
Law 103–354’s inventory. While in its inven-

tory FmHA or its successor agency under 
Public Law 103–354 will not lease the con-
verted wetland for the purpose of producing 
an agricultural commodity. Whether or not 
the wetland criteria are met on the aban-
doned land will be determined by SCS imme-
diately before FmHA or its successor agency 
under Public Law 103–354’s lease or sale of 
the property. 

(2) The following are not considered to be 
a wetland under the provisions of this ex-
hibit: (a) An artificial lake, pond, or wetland 
created by excavating or diking non-wetland 
to collect and retain water for purposes such 
as water for livestock, fish production, irri-
gation (including subsurface irrigation), a 
settling basin, colling, rice production, or 
flood control; (b) a wet area created by a 
water delivery system, irrigation, irrigation 
system, or application of water for irrigation 
and (c) lands in Alaska identified by SCS as 
having a predominance of permafrost soils. 
The County Supervisor will consult with 
SCS regarding the application of this exemp-
tion as well as the remaining exemptions in 
this paragraph and the SCS position will be 
controlling. 

(3) A wetland is exempt if the production of 
an agricultural commodity is possible (a) as 
a result of a natural condition, such as 
drought, and (b) without action by the pro-
ducer that destroys a natural wetland char-
acteristic. This exemption is lost whenever 
condition (a) or (b) no longer exists. 

(4) Production of an agricultural com-
modity on a converted wetland is exempt is 
SCS determines that the effect of such ac-
tion, individually and in connection with all 
other similar actions authorized in the area 
by USDA agencies, on the hydrological and 
biological aspect of wetland is minimal. 

12. Appeals. Any applicant or borrower that 
is directly and adversely affected by an ad-
ministrative decision made by FmHA or its 
successor agency under Public Law 103–354 
under this exhibit may appeal that decision 
under the provisions of subpart B of part 1900 
of this chapter (see especially § 1900.55). 

13. Working with other USDA agencies. 
a. Coordination. FmHA or its successor 

agency under Public Law 103–354 State Direc-
tors will consult with SCS State Conserva-
tionists and ASCS State Executive Directors 
to assess and coordinate loan processing 
workloads in order to minimize delays in re-
sponding to FmHA or its successor agency 
under Public Law 103–354 requests for site in-
formation or for the application of the ex-
emptions contained in paragraph 11 of this 
exhibit. State Directors will ensure that 
FmHA or its successor agency under Public 
Law 103–354 field staff understand and can 
use the ASCS farm records system and will 
request ASCS training as needed. Also, man-
agement systems for sharing the information 
discussed in subparagraph b of this para-
graph will be established. 
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b. Information exchange. FmHA or its suc-
cessor agency under Public Law 103–354 State 
Directors will develop with ASCS State Ex-
ecutive Directors a system for FmHA or its 
successor agency under Public Law 103–354 to 
routinely receive notification whenever a 
violation has occurred under ASCS’s wetland 
and highly erodible land conservation re-
strictions. FmHA or its successor agency 
under Public Law 103–354 State Directors 
will in turn provide to any interested USDA 
agency the following information: 

(1) Upon request, copies of site information 
or exemption decision made by SCS for 
FmHA or its successor agency under Public 
Law 103–354 application reviews; 

(2) Upon request, copies of exemption deci-
sions made by FmHA or its successor agency 
under Public Law 103–354; and 

(3) Notice of any violations of the provi-
sions of this exhibit identified by FmHA or 
its successor agency under Public Law 103– 
354 as a result of the monitoring activities 
identified in paragraph 10 of this exhibit. 

14. Relationship of the requirements of this ex-
hibit to the wetland protection requirements of 
exhibit C of this subpart. The provisions of 
this exhibit determine (a) whether or not an 
applicant for a Farmer Program insured or 
guaranteed loan or a loan to an Indian Tribe 
or Tribal Corporation is eligible to be consid-
ered for such a loan, and (b) whether or not 
a recipient of such a loan is properly using 
the loan proceeds with respect to the re-
quirements of this exhibit. On the other 
hand, the requirements in exhibit C of this 
subpart regarding wetland protection cover 
all FmHA or its successor agency under Pub-
lic Law 103–354 loan and grant programs and 
address not questions of eligibility but the 
potential environmental impacts of a pro-
posed action on a wetland and alternatives 
to the action. Consequently, those applica-
tions covered by this exhibit and which may 
be approved under this exhibit must also 
meet the requirements of exhibit C of this 
subpart. For example, an application covered 
by this exhibit (M) that proposed to convert 
a wetland into a tree farm would be exempt 
from this exhibit (M) because trees are not 
an agricultural commodity, i.e., there is no 
conversion in order to produce an agricul-
tural commodity. However, before FmHA or 
its successor agency under Public Law 103– 
354 could make the loan, the requirements of 
exhibit C of this subpart would have to be 
met to include an FmHA or its successor 
agency under Public Law 103–354 finding that 
no practicable alternative exists to the con-
version of the wetland. In summary, any pro-
posed wetland conversion that is not prohib-
ited by this exhibit (M) must next meet the 
requirements of exhibit C of this subpart be-
fore FmHA or its successor agency under 

Public Law 103–354 approval of the requested 
financial assistance could be provided. 

[53 FR 7333, Mar. 8, 1988, as amended at 53 FR 
14778, Apr. 26, 1988] 

Subpart H [Reserved] 

Subpart I—Truth in Lending—Real 
Estate Settlement Procedures 

SOURCE: 48 FR 4, Jan. 3, 1983, unless other-
wise noted. 

§ 1940.401 Truth in lending. 
(a) General. This section provides in-

structions for compliance with the 
Truth in Lending Act, as implemented 
by Regulation Z of the Federal Reserve 
System, to assure that individual 
Rural Housing (RH) applicants are in-
formed of: 

(1) The cost and terms of credit, and 
(2) Their right to cancel certain cred-

it transactions resulting in a lien or 
mortgage on their home. 

(b) Scope. This section applies to all 
individuals who apply for loans, as-
sumptions, or credit sales (hereafter 
described as transactions) for house-
hold purposes. 

(1) Special rules for the right to can-
cel transactions not for purchase, ac-
quisition or initial construction of a 
home broaden the scope of this section 
to include individuals who have an 
ownership interest in, and reside in as 
a principal dwelling, property which 
will be security for a mortgage, even 
though they may not execute the 
promissory note or assumption agree-
ment. Such persons have the right to 
receive credit disclosures and the no-
tice of the right to cancel and may can-
cel the transaction. 

(2) This section does not apply to: 
(i) Applicants who are corporations, 

associations, cooperatives, public bod-
ies, partnerships, or other organiza-
tions; 

(ii) Individual applicants for multiple 
family housing transactions (rural 
rental or labor housing), unless for a 
two-family dwelling in which the appli-
cants will reside, and other business 
and commercial type loans; or 

(iii) Applicants involved in credit 
transactions primarily for agricultural 
purposes. 
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