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HEARING TO ACCEPT THE REPORT OF THE
VETERANS’ CLAIMS ADJUDICATION COM-
MISSION

WEDNESDAY, MAY 21, 1997

HOUSE OF REPRESENTATIVES,
COMMITTEE ON VETERANS’ AFFAIRS,
Washington, DC.

The committee met, pursuant to call, at 1:50 p.m., in room 334,
Cannon House Office Building, Hon. Bob Stump (chairman of the
committee) presiding.

Present: Representatives Stump, Smith, Bilirakis, Spence, Ever-
ett, Buyer, Quinn, Bachus, Stearns, Moran, Cooksey, Hutchinson,
Hayworth, LaHood, Evans, Kennedy, Filner, Gutierrez, Doyle, Mas-
cara, Peterson, Reyes, Snyder, and Rodriguez.

OPENING STATEMENT OF CHAIRMAN STUMP

The CHAIRMAN, The committee will please come to order.

The purpose of today’s hearing is to take testimony on the find-
ings and the recommendations of the Veterans’ Claims Adjudica-
tion Commission, Public Law 103-446, established by the commit-
tee to evaluate the VA’s claims adjudication system.

There was good reason to establish this commission. Qver the
years claims processing has been a consistent flaw in the VA’s rela-
tionship with veterans. Each year we hold oversight hearings on
how VA is processing claims and hear a constant flow of complaints
about every facet of VA’s claims operation, including congressional
caseworkers struggling with 30,000 constituent inquiries every
year about problems with their VA benefits.

Check the hearing reports. In the VSO’s own words, you will see
that it is not just fixing the computer or making the employees do
the right thing or eliminating hand-off or restructuring that is nec-
essary. It is all of these and more.

Veterans’ service organizations tell us that they collectively
Sf)end over $50 million a year to assist veterans with their benefit
claims, and we all, of course, applaud these veterans’ service orga-
nizations for helping the veteran. Think what could be done with
that money if these funds could be spent for scholarships, assisting
the homeless, emergency family assistance, and the citizenship
programs.

Activities at the Board of Veterans’ Appeals and the Court of
Veterans Appeals will cost taxpayers about $47 million each year.
That i1§ $47 million that is not available to approve benefits or open
new clinics.
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In my opinion, the commissioners have done a good job, and the
veterans owe them a debt of gratitude. They were willing to look
at the new ideas and not be bound by the past or by narrow biases.

The Strategic Management Group, VA’s most senior managers,
and the work groups assigned to review the Commission agreed
with the majority of the Commission’s recommendations and found
reasons to study some of the more controversial ones.

Unfortunately, the Secretary has taken a much more reactionary
approach, disagreeing with many of his own Strategic Management
Group’s positions. While he is entitled to his own views, it appears
that he may be locked in the past.

We intend to work with the service organizations and VA to draft
several bills reflecting some of the recommendations of the Com-
mission. We plan to introduce a bill to institute a limited lump sum
compensation system that would be optional, not mandatory, for
those static disabilities rated at 20 percent or less. These lump sum
payments would be exempt from laws requiring offsets against
military retirement pay, as well as DOD severance incentives. I am
sure Mr. Bilirakis will like to hear that.

Second, we should consider a bill to make it mandatory for a
claimant who disagrees with the VA decision to go before a local
hearing officer who would be empowered to affirm, reverse, or re-
mand a regional office decision. That is before it is sent up to
Washington and takes all of that time.

This bill will not change the functioning of the Court of Veterans
Appeals.

We should also study and consider suggestions relating to pen-
sion reform, C&P claims data forms, filing simplification, separa-
tion exams, and clarifying several legal concepts, like duty to
assist.

I would invite the VSOs to become part of the solution by offer-
ing suggestions on how to improve these bills. Years of stagnation
have put veterans in a bind, and doing nothing is the worst we can
do. It does not make any sense to waste time on hearings in which
the service organizations merely list the VA’s faults and provide no
solutions. ,

I hope we can work together just as we have on health care eligi-
bility reform.

I would now like to recognize Mr. Evans, the Ranking Member
of the committee.

OPENING STATEMENT OF HON. LANE EVANS

Mr. Evans. Thank you, Mr. Chairman.

I also want to recognize the contributions that the Commission
has made to our understanding of the VA’s processing of claims.

Some of the issues touched on by the report have generated con-
siderable controversy in the veterans’ community. While many of
the recommendations of the Commission have been supported by
the VA, several others have been rejected. I hope that the issues
which have been raised will encourage all of us to think creatively
about the problems which continue to arise in the handling of vet-
erans’ claims and to develop solutions which will improve the abil-
ity of the VA to serve veterans more effectively and efficiently.
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Contrary to abundant rumors, I want to reassure the veterans’
service organizations and the veterans of our country that our com-
mittee will not enact legislation without giving their views full
consideration.

I remain very concerned, however, about the findings in the re-
port and the testimony we heard last week concerning continued
problems with the quality of claims development and decisionmak-
ing at the regional office level. Simply reducing the amount of time
to adjudicate claims will not necessarily improve the quality of VA
decisionmaking. Indeed, some information needed for proper devel-
opment of the claim is not within the VA’s control.

The Commission’s survey indicated it took an average of 210
days to process an original compensation claim from the date that
the claim was received until a decision was reached. Much of this
time was spent in the development of the claim.

While technological advances may assist us in expediting the
handling of claims, they will not produce a better outcome unless
serious attention is paid to the quality of claims development in the
adjudication process.

I am especially concerned about repeated and continued reports
of the VA's failure to notify veterans of the evidence needed to sup-
port their claim and to assist veterans in the development of their
claims. So-called harmless errors in the development of a claim are
not viewed as harmless by the veterans affected. They do not gen-
erate faith in the fairness of the system either.

I appreciate the VA’s willingness to implement many of the Com-
mission’s suggestions. I also expect the VA to address the issues of
adjudication quality and accountability for decisions in a more ef-
fective manner than has been evidenced so far.

As I said earlier, Mr. Chairman, I cannot stay for the hearing
due to a previous commitment, but I do support the work of our
committee in reviewing the Commission’s recommendations,

The CHAIRMAN. Thank you, Mr. Evans.

Any others care to make an opening statement?

I am sorry. Did I overlook someone?

OPENING STATEMENT OF HON. LUIS V. GUTIERREZ

Mr. GUTIERREZ. Very quickly I just want to echo the comments
of the Ranking Member, Mr. Evans, and just to say, Mr. Chairman,
if we could just do something to get a report because we are proc-
essing the claims in Chicago out over in Hines. They are going to
move them to somewhere in Texas. There is going to be a move
somewhere in Texas, and the computers have to be up, and you
know, like a 1 percent error rate is huge. It is tens of thousands
of veterans not getting their checks, and they still do not have the
system in place, you know, this transfer. So in the year 2000 this
has got to work. So we have got to practice this in 1999, and we
are halfway through 1997.

But, Mr. Chairman, if you could just do something to get us some
answers in terms of making sure that computer system is on board,
because if it is not, we are in deep trouble getting those claims out
to everybody.
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The CHAIRMAN. Mr. Gutierrez, I believe Mr. Everett’s committee
is going to look into that, but thank you very much. He has left
the room right now.

Anyone else? Mr, Quinn.

OPENING STATEMENT OF HON. JACK QUINN

Mr. QUINN. Mr. Chairman, thanks very much.

I would like to associate myself with your remarks and the re-
marks of Mr. Evans. Now the committee, the department, and the
VSOs, I think, have an historic opportunity to improve the system.
As (frou know, Mr. Chairman, the subcommittee with Mr. Filner’s
leadership has begun a series of hearings on the various benefits
programs that are implementing the Government Performance and
Results Act. Many of the members are here today and Mr.
Rodriguez joined us last week before he was officially a member of
the committee, and we appreciate his interest, to find ways where
Congress can work together to determine some of those outcomes
and those ways in which we can help.

The Results Act is designed to sort of force/influence, or encour-
age the agencies and the Congress to work together, and I think
that that is where we are going to find any success that we have.

I am very interested, as the entire subcommittee is, and grateful
to you calling today’s hearing.

Thank you, Mr. Chairman.

The CHAIRMAN. Any others?

Mr. BILIRAKIS. Yes, Mr. Chairman.

The CHAIRMAN. Mr. Bilirakis.

OPENING STATEMENT OF HON. MICHAEL BILIRAKIS

Mr. BILIRAKIS. I was going to withhold, but I guess maybe very,
very briefly. I do have a full statement I would like to have put in
the record.

The CHAIRMAN. Without objection.

Mr. BILIRAKIS. Mr. Chairman, two Congresses ago I served as
the Ranking Minority Member of the Compensation, Pension and
Insurance Subcommittee, and Representative Slattery at the time
was the chairman, and we really fg)cused on this problem.

We went downtown and spent an awful lot of time on it, and
then, of course, our terms are only 2 years, and you move on, and
then there are interruptions, and you said it very well when you
referred to the fact that the veterans’ service organizations spend
millions of dollars and devote countless hours, and the post service
officers who never get any credit put in so much more time, too,
and yet progress does not seem to be made,

It is just very hard, I think, for all of us, and we are all sort of
doers or we would not be in Congress, to accept the fact that no
matter what we do, it just does not seem to be helping all that
much. I just hope we can come up with some sort of an imaginative
way to maybe focus on this and not tie it into our terms or our time
on the committee, but so that there will be a continuation of think-
ing, you know, rather than an interruption every darn time we
change committees or we retire, whatever the case may be,

I do not know. I wish I had the answer. We do not have the an-
swer, but we keep looking for it.
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The CHAIRMAN. Perhaps we can find it.

Mr. BiLIRAKIS. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, sir.

Any others? (No response.)

The CHAIRMAN. If not, Mr. William LaVere, a member of the Vet-
erans’ Claims Adjudication Commission, if you would care to come
up, please.

We are going to have votes this afternoon. We have five panels.
We would like to expedite this as rapidly as possible. We are not
trying to cut you off, but, sir, if you could limit your remarks to
5 minutes, it would be appreciated. Your entire statement will be
included as part of the record, and if you care to introduce Mr.
Kehrer or perhaps I might as well do it. Mr. Darryl Kehrer, the Ex-
ecutive Director of the Commission. We welcome both of you.

Mr. LaVere, you can proceed in any way you want.

STATEMENT OF WILLIAM LAVERE, MEMBER, VETERANS
CLAIMS ADJUDICATION COMMISSION; ACCOMPANIED BY
DARRYL KEHRER, EXECUTIVE DIRECTOR

Mr. LAVERE. Could I have a brief opening statement?

The CHAIRMAN. Please proceed.

Mr. LAVERE. Good afternoon, Mr. Chairman and members of the
committee.

Mr. Chairman, I very much appreciate the opportunity to testify
before the committee on behalf of the Veterans' Claims Adjudica-
tion Commission. Unfortunately, our Chairman, Mr. Melidosian, is
out of the country and is unavailable to testify. Mr. Melidosian
would very much want to be here, but his absence gives me the op-
portunity to say a few things about him that he would be too mod-
est to say about himself.

Our chairman is a: remarkable man. This committee is well
aware of his extensive background, but for me the experience of
working closely with him was nothing less than a revelation. Over
the course of the Commission’s work, I was constantly amazed at
the breadth and depth of the man’s talents. His intellectual capa-
bgﬁies are unique, as are his managerial, leadership, and social
skills.

It all adds up to a rare combination of talents in one individual.
I can assure you that all of our chairman’s talents were needed to
produce the Commission’s report. He led us; he directed us; he kept
us on track; and he single handedly fashioned the maximum cohe-
siveness from a diverse group.

But perhaps most importantly, whatever new insights are in the
report, and I believe there are many, are the products of his prob-
ing, insightful mind. I can honestly say of our chairman that rare-
ly, if ever, has one person accomplished so much with so little.

As the spokesperson for the Commission, I would be remiss if I
did not also pay public tribute to the work of the Commission’s
staff, adroitly led by its Executive Director. I wish that all those
who are so quick to criticize our civil servants could have seen first
hand how the staff accomplished a monumental job. They combined
exceptional knowledge and abilities with extraordinary dedication
and enthusiasm. It goes without saying that the Commission’s re-
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port would not have been possible without them, and the Commis-
sion is deeply grateful for their efforts.

The Commission’s report has been out for 5 months, and I am
sure that by now all interested parties have gone over it with a
fine-toothed comb. Therefore, it would be superfluous for me to
summarize it no matter how concisely.

However, I would like to take this opportunity to make some
general observations about the Commission’s work. The report is
the successor to a long series of reports about the VA system. I
think that it contains a number of conclusions and recommenda-
tions that should be helpful to Congress and the VA in improving
the claims processing system.

However, as with other reports, while adoption of its rec-
ommendations will result in incremental improvements to the sys-
tem, there is no magic bullet. What is perhaps unique about this
report, however, is that it includes a wealth of new data that
should provide new tools and new insights to those involved in on-
going efforts to improve the VA’s claims processing system.

The intent of the Commission was to examine the claims process-
ing system as thoroughly as possible in order to develop the data
that would enable the VA to better manage what it has been asked
to do by Congress. If these data led to conclusions and rec-
ommendations the Commission could adopt unanimously or with a
solid majority, so much the better.

It is important to note, however, that the Commission was well
aware of its limitations in terms of its expertise, time, and re-
sources. This is the reason why much of the material in the report
includes data and analyses in areas that were natural adjuncts to
the Commission’s basic inquiries, but which are unaccompanied by
specific recommendations. Simply put, specific recommendations in
these area were beyond the scope of the Commission to make and,
in any event, would have been premature.

The Commission believes, however, that these data and analyses
are a good starting point and that they will be valuable to Congress
and the VA who do have the expertise, time, and resources to de-
velop them fully. Only then will definitive recommendations in
these areas be possible or appropriate.

I also want to emphasize that the Commission had no pre-
conceived agenda if for no other reason than it was too diverse in
make-up to have one. The Commission developed original data for
the purpose of getting an accurate picture of the extent and nature
of the claims work load the VA is required to process. The data de-
veloped are neutral in the sense that they merely describe what is,
but what is, of course, has great significance for managing current
work loads and projecting future work loads.

It is significant, for example, that repeat or reopened claims out-
number original compensation claims by a ratio of nearly three to
one; that of the new accessions to the compensation rolls in 1995,
veterans had an average of 2.7 disabilities; that only 16 diagnostic
codes out of more than 700 accounted for almost 50 percent of
those disabilities; and that 86 percent of the total number of dis-
abilities were rated 0 or 10 percent.
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It is also significant that as the Commission’s year 2015 model
projections indicate, based on what now is, it is very unlikely that
VA’s claims workload will decrease in the future.

During the course of the Commission’s work, we frequently re-
ceived comments to the effect that our task was difficult and
unenviable. It was difficult to be sure, but our acknowledged limi-
tations insulated us from the truly difficult tasks of actual strategic
management and the policy and decisionmaking it entails.

The Commission’s report, however, is not without controversy as
the dissents of individual commissioners to Commission findings,
conclusions, and recommendations clearly demonstrate. Indeed, if it
were, it would not be worth much, but in the end, I think the Com-
mission’s report represents a comprehensive piece of staff work
that can be used by Congress and VA for the complex and difficult
tasks of improving program, policy and decisionmaking, and strate-
gically managing current and future claims workloads more
effectively.

In conclusion, I would like to say that the Commission is grati-
fied to learn that its report has already been put to use by the
NAPA panel. On behalf of the Commission, I thank Chairman
Socolar for his kind comments on the Commission’s report.

That concludes my statement, and I would be happy to answer
questions if I can.

[The prepared statement of Mr. LaVere appears on p. 36.]

The CHAIRMAN. Thank you, Mr. LaVere. I am sure there will be
some.

I have a question. Let me ask you, in reviewing the testimony
of some of the veterans’ service organizations, the statements were
made that the Commission may have exceeded its mandate. How
would you respond to that?

Mr. LAVERE. Well, I do not think we exceeded our mandate at
all. I do not think we even approached the mandate that we were
given by Congress, and the reason for that was primarily our lack
of resources and the time.

The other thing I think that is very important and that the
chairman has emphasized so much in the past is that the make-
up of the Commission was not a group of in-house experts. It was
purposely designed to have a diversity of professions and views,
and when you have this kind of diversity, people are going to ask
very obvious questions, like what is really going into the system.

I think the best example is probably with Mr. Merritt from the
insurance industry, where as a routine matter they settle claims in
an entirely different way than the VA system, and he would like
to know if there were any characteristics that were different or any
similar that you could use for an approach for an alternative type
of payment system,

But the data that we developed is simply what was in the actual
VA database, but it was in terms of more explicitly finding out who
was in the system, why are they in the system, what can we expect
in the future based on what is in there now.

The CHAIRMAN. Thank you.

Let me ask you one more question, and then I will yield. Were
the report’s examples regarding lump sum payments intended to
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recommended specific methods of payment or were they just merely
food for thought?

Mr. LAVERE. The latter, food for thought.

The CHAIRMAN. Food for thought. No specific recommendations?

Mr. LAVERE. No.

The CHAIRMAN. I thank you, sir.

Mr. Mascara.

Mr. MascARA. Thank you, Mr. Chairman.

The Commission devoted a significant amount of time to the
analysis of reﬁeat claims. What relationship, if any, did you iden-
tify between the repeat claims and VA’s failure to advise claimants
of the evidence necessary to decide a claim or the evidence a claim-
ant may submit to assist the development of a claim?

Was VA less likely to assist persons rated from 0 to 10 percent
who file repeated claims?

Mr. LAVERE. No, I do not think there was anything of that na-
ture that we identified, but the distinction is the original com-
pensation claims, at least the initiatives that are now underway
with the separation medical examinations and the extended efforts
to advise the separating veterans of their potential rights to VA
benefits, that that part of the process we were very impressed with,
with what was going on within the VA,

Now if all of that work, you should have a comtgletely adequate
record to decide original compensation claims at the time the vet-
eran is separated, but when you get into the reopened and repeat
claims, there is not that kind of process just because of the very
nature of it, that a veteran wants to have his case reopened or he
is filing for an increased rating.

But in those kinds of situations, we think that there could be a
much easier and rational way of developing a record that was fo-
cused on actually what had to be proven, and there, I think, is
where the current process is somewhat deficient.

But here, again, I think that the VA at this level is addressing
this particular issue very well with the BPR. The Commission was
very impressed with the direction that the BPR and the VA is
going in that direction. I think it just has to if it works anywhere
nearklacccrding to plan result in better developed records more
quickly.

The CHAIRMAN. Pull the micro%hone just a little closer to you,
please. I think the people in the back of the room may be having
a little trouble hearing you.

Mr. MascARA. I have heard over the past 3 years the great
strides that have been made in reducing the number of days it
takes to adjudicate a claim, and I have heard all kinds of numbers,
165 to 100 to 200 and some to 160-something.

In dealing recently with the claim for the Gulf War Syndrome or
undiagnosed illnesses, I note the difference between what hap-
pened in Phoenix and what happened in Philadelphia, and Phoenix
really performed well, and I am beginning to wonder whether or
not the people who are in char%e of those locations in the region
or area, wherever it might be, that, on the one hand, Phoenix did
well and Philadelphia did not. Are people trained, some kind of
standard training, how to deal with employees who work for the
VA who are adjudicating claims?
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I just get the sense that if the Director has some kind of mindset,
and I read in your testimony Mr. LaVere where people are making
claims that are 50 years old, that somehow because of the number
of years that have gone by since the individual served in the Unit-
ed States military, that there is a mindset that we should not look
at these very closely and we should not give them the same kinds
of consideration that you would otherwise.

Mr. LAVERE. So what is the——

Mr. Mascara, Well, the question is: do you have standardized
training? Is there less personnel today than there was years ago
working on adjudicating claims?

Instead of all of us sitting here and being very kind to each
other, someone should admit, well, we do not have enough people
and that is the reason, or we do not do training. We do not stand-
ardize training or directors in these different regional offices who
will counsel with the people who work for them who have the re-
sponsibility of providing adjudication for a claim.

I am asking you what is going on out there. I have heard enough
now over the past 2 years and 5 months I am beginning to wonder
if we are all being very kind to each other and not really getting
to the source of the problem.

Do you need more people? Do you have less people now than you
had 2 years ago or 5 years ago?

Mr. LAVERE. Well, you know, I am not with the VA, but all I can
give you in terms of the training and the quality of the adjudica-
tion is anecdotal evidence, and I personally was very impressed
with the adjudication officer group. I thought they were very
knowledgeable and very dedicated, and they were credible. They
were very credible to me in terms of what they liked to do, what
they could do, what direction they thought should be taken by the
VA in the adjudication system.

One thing that struck me is that I had been under the impres-
sion from prior budget matters and things of that nature that the
experience of the adjudicators in the VA was a very short experi-
ence. A lot of employees, adjudicators, have retired, and they had
not filled the gap with training.

The adjudication officers dispelled me of that notion. They said
that the adjudicators that they have now are better than they have
been in a long, long time, and I also think that the VA has made
great strides in terms of their training efforts. I do not in any way
question their good faith.

Now, why some regional offices perform better than others, that
is something I just cannot address. Of course, that would be part
of a strategic management focus.

The CHAIRMAN. Mr. Bilirakis. .

Mr. BiLirakis. Well, thank you, Mr. Chairman.

I think we are all grateful for the report and for the time that
you all put into it. It all helps, I suppose.

In my opening statement, a fportion I did not refer to in my oral
remarks, I say that some of the service organizations express
alarm, if you will, with some of your findings, and I guess I would
ask the flat out question: did the Commission recommend in any
way that veterans not be compensated for their service connected
disabilities or that the pension system be abolished?
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Mr. LAVERE. No.

Mr. BiLIraKIS. All right. Do you want to expand upon that? Why
might they, the veterans’ organizations, come to the conclusion that
that is really what you meant or recommended?

Mr. LAVERE, I have no idea.

Mr. BiLIRAKIS. Well, you talked about simplifying the pension
system.

Mr. LAVERE. Right. There are a series of options. I may say that
that is so complicated that I do not know how in God’s name we
could have possibly had this kind of result. The Commission’s in-
quiry in that area, of course, we had statements from the Social Se-
curity Administration with the SSI program.

Mr. BILIRAKIS. Yes.

Mr. LAVERE, And if there was some way that we could balance
the two, if they were just duplicating various functions, why have
the duplication?

But as we got into it more and more and more, the differences
were so great that there were only certain aspects that you could
actually address, but in no instance had anyone even thought of
eliminating them.

Mr. BILIRAKIS, Actually eliminating them.

Mr. LAVERE, It just never entered anybody’s mind. This was to
see if it could be consolidated into a more functional delivery
system.

Mr. BILIRAKIS. You apparently tried to address in a pro and con
manner the idea of lump sum payments at the lower disability lev-
els. Do you want to expand upon that in any way whatsoever?

Do you personally, gased on your experience through all of this
process, and I know that there are four pros and four cons listed
here in your booklet, but do you personally think there might be
merit to something like that?

Of course, staff may have already gone through this, but that is
a question that we will ask the veterans, too, when they come up.

Mr. LAVERE. Personally I do. I think there would be considerable
merit to it, and certainly as an option.

Mr. BILIRAKIS. As an option?

Mr. LAVERE. Yes.

Mr. BILIRAKIS. Any way you look at it, it would be an option,
would it not? I mean certainly not anything that is going to be
forced upon the veteran?

Mr. LAVERE. Right, right. I think when you start comparing
what is in the system, and what was really truly startling to me
is that the data on the 1995 accessions to the compensation rules,
that 0 and 10 percents accounted for 86 percent of the disabilities.
That is a massive portion of the adjudication case work.

And the other aspect is the repeat claims, and the profile of an
average claimant going before the VA is someone who has filed be-
fore, who is in benefit status. I think two-thirds are in receipt of
compensation filing again. They are represented by a professional
veterans’ service organization. At the initial level it is 57 percent
representation, and at the Board of Veterans’ Appeals there is over
90 percent representation.

With that level of representation, competent representation, the
development features just should not be that time consuming and
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that complicated. You should be able to know what is needed for
this particular claim to establish exactly what they think they can
establish and then work together with the VA to identify that evi-
dence and then see who is in the best position to get it.

And in my view that would pretty much take care of all the com-
plex duty to assist issues that arise subsequently.

Mr. BILIRAKIS. Well, let me ask you, sir. Somewhere in here you
refer to empowering a corporate data collection and analysis focus.
Can you describe very briefly, and my time is about up, why the
VA might need the corporate database, the type of information
interfaces it should have? In other words, what is the value of such
a database? Why have you recommended it?

Mr. LAVERE. Darryl, do you want to respond to that?

Mr. KEHRER. Yes. The value, sir, I believe is the data would be
data at the departmental level rather than data that is stovepiped,
if you will, in each of the operating elements, such as the Board
of Veterans’ Appeals or the Veterans’ Benefits Administration or
the health side of the operation.

For policy development and decisionmaking purposes, the Sec-
retary needs departmental data, corporate data, and those data are
i'nuclh more holistic, if you will, than the data at the administration
eve

Mr. BILIRAKIS. I see.

Mr. KEHRER. And the Commission believes a corporate data here
would promote more informed decisionmaking, as well.

Mr. BILIRAKIS. I see. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Mr. Rodriguez, would you have a question?

Mr. RODRIGUEZ. No, Mr. Chairman.

The CHAIRMAN. Mr. Quinn.

Mr. QUINN. Thank you, Mr. Chairman.

I had a couple of questions that you have answered already, sir.
So I appreciate the question on the typical claimant. With the de-
mograpﬁics that you have, you've outlined it as someone who is al-
ready in the process with a claim that has been made.

But you have mentioned already two or three times just this
afternoon, and it is mentioned in the report, this business of a re-
peat claim, and you then said just a few minutes ago in response
to Mr. Bilirakis that there ought to be a simpler way once it is
there and they are representec% by competent t‘c))lks from AVSO to
cut down on all that goes with that.

Can you take a minute to maybe offer a suggestion or two, given
that that is where you find the typical claimant?

Mr. LAVERE. Well, I think that the BPR is right on, and their
whole approach is brand new. It is very, very welcome, and I wish
the other agencies that adjudicate claims in large numbers would
take the same approach and have the same commitment to actually
implementing.

But, you know, if I can speak frankly.

Mr. QUINN. Yes, please.

Mr. LAVERE. And this is my personal view, not the Commis-
sion’s, which is that I do not like it personally when the claim sys-
tem is taken away from the veteran and the veterans’ service orga-
nization. The whole attitude of the paternalistic, the, well, you file
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and we will take care of you and you will get what you need, we
will decide and we will keep you informed maybe, and certainly at
the end of the process you will get a decision up or down.

Well, a claimant, and especially a claimant who is represented by
an experienced veterans’ service organization, it is his claim. It is
not the VA’s claim, and all he needs is to find out what he actually
needs to prove, and then getting that should not be some complex
issue.

Mr. QUINN. But it is.

Mr. LAVERE. Does it exist? Yes. Who has it? They do. Who is in
the best position to get it? You do. You do. Go get it.

Mr. QUINN. I see.

Mr. LAVERE. And then if you have within the adjudication proc-
ess a difference between what the VA says and what the veteran
says concerning the adequacy of the record, that should not just be
left hanging. That should be addressed in the decision issued by
the VA,

Mr. QUINN. Sure.

Mr. LAVERE. This evidence as not obtained because it was not on
point. It was not relevant or it was unobtainable or it was the vet-
eran’s obligation to get it, and then you would have the duty to as-
sist issue focused within the adjudication system and the issue nar-
rowed on appeal.

Mr. QUINN. Which is what a real adjudicator should be doing
anyway.

Mr. LAVERE. Right, and the other aspect is that there already is
a requirement, I believe, that veterans, when their claims are being
denied, be informed as to where they have fallen short in terms of
the evidence.

Mr. QUINN. Are you concerned that that will result in more re-
peat claims?

Mr. LAVERE. Oh, no.

Mr. QUINN. Okay. )

Mr. LAVERE. No, I think that that will take care of things at the
beginning.

Mr. QUINN. I agree.

Mr. LAVERE. And they should not tell them only after they have
issued the decision. They should tell them while the development
process is underway.

Mr. QUINN. Sure. Thank you very much.

And in response to a question Mr. Mascara had earlier, as you
know, Mr. Chairman, our Benefits Subcommittee has heard testi-
mony and had a lengthy discussion with Ms. Moffitt last week
about training, and we have invited the staff and members and the
VSOs to participate in some of that training that will be going on.
You are not able to answer, I know, because you are not part of
the VA, but Mr. Mascara will get some information to you there
where we can be helpful.

Thank you for your frank response. I appreciate it.

The CHAIRMAN. Mr. Bachus. Mr. Bachus.

You do not have to.

Mr. BACHUS. Oh, no. I did not hear you.



13

The first question, the report to Congress appears to have 12
clliag?ters, but the last three, there is nothing back here. Why is
that?

Mr. KEHRER. In that Extract, Mr. Bachus, the Commission apolo-
gizes. In the representation of the findings, sir, the very last chap-
ter of the Commission’s main volume, was inadvertently left off,
the last chapter alone.

Mr. BacHus. How about the alternate views of commissioners,
which is Chapter 117

Mr. KeHRER. Those were not intended, sir; the alternate views
were not intended by the Commission to be in the Extract. The Ex-
tract was designed to summarize the substantive findings and rec-
ommendations.

Mr. BacHUS. You know, it just had it in the front here.

%r. KEHRER. Yes, sir. The Commission apologizes for that over-
sight.

r. BACHUS. The Commission recommended that Congress de-
fine certain terms. How would this help? I mean, I agree with you
that it would, but “burden of proof,” “well grounded,” and “duty to
assist”—there is no policy definition of that, nothing legal?

Mr. LAVERE. I will be as brief about this as I can, but these is-
sues constantly arise especially before Court of Veterans Appeals,
and they are decided on a case-by-case basis, that in this particular
case duty to assist was not afforded because the VA should have
made more efforts to do this, that or the other thing.

There is a whole theory of the well grounded claim, and I think
as we explain in the report, but if you would take a look at just
the bare language of the statute, it would be describing anything
but a paternalistic system. The veteran is responsible for submit-
ting a well grounded claim.

Well, I would ask various adjudicators and people within dif-
ferent offices in the VA what is a well grounded claim in practices,
and I got answers all over the lot. The most expansive was that
an allegation that is not inherently incredible is sufficient to sup-
port a well grounded claim.

Now, that may be, but all the Commission is saying is that if
that is what Congress intends, they should so articulate that so
there would be one basic definition that could be applied across the
board and make things easier rather than reinventing the wheel
with each case and trying to get the pertinent court decisions and
the pertinent this and pertinent that.

In Appendix 1, we give the examples of what an adjudicator at
least theoretically would have to go through in virtually every case
to determine if he was properly affording duty to assist. If we could
have a consistent, simply stated rule, that would obviate.

And I might add that, you know, with the partnership agreement
that we are talking about and the BPR, I think that most of these
things will just take care of themselves within the ordinary cooper-
ative process that would be going on.

Mr. BacHUS. Has the Secretary attempted to give any direction
in defining these terms?

Mr. LAVERE. No. The direction is coming from the Court of Vet-
erans Appeals.

Mr. BacHus. Okay.
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The CHAIRMAN. Thank you, Mr. Bachus.

Dr. Cooksey.

Dr. COOKSEY. Yes. Thank you, Mr. Chairman.

Mr. Hutchinson and I would like to know what BPR is.

Mr. LAVERE. Business process reengineering.

Dr. CooksEY. That sounds like a reengineered term. Thank you.
(Laughter.)

The CHAIRMAN. Are there other questions?

Mr. Hutchinson. Excuse me.

OPENING STATEMENT OF HON. ASA HUTCHINSON

Mr. HUTCHINSON. Thank you, Mr. Chairman.

I wanted to go back to one recommendation that the Commission
made and which the Chairman made reference to in his opening
remarks. That is the problem of repeat claims and then also the
Chairman’s indication that there might be some legislation that
would address the lump sum payment for smaller disability claims.

I commend the Chairman for examining that. I think that is
something that very much should be looked at, and I wanted to
look at that from the standpoint that in Arkansas, the state that
I am from, we have a worker’s compensation system in which, you
know, a claimant could voluntarily select a lump sum payment,
and whenever he or she does that, then that claimant must waive
any further claims in the future. They are forever barred. They are
on their own. That is a final payment that they accept, and they
acknowledge that they accept those risks.

What is your thought in regard to that? If there is a lump some
payment for a smaller percent disability case, say, less than 20 per-
cent, would you recommend that the claimant be barred from ever
reopening that claim?

Mr. LAVERE. I would not make any recommendation on that, and
the Commission has not made any kind of recommendation on that.

Mr. HUTCHINSON. What is your suggestion for dealing with the
problem of repeat claims?

Mr. LAVERE. Well, let me begin by saying that repeat claims are
not a problem per se. They are what exists. Three out of four
claims that the VA adjudicates are claimants who are coming back,
and they are perfectly entitled to come back.

Mr. HUTCHINSON. I think there is a little problem there. I know
that they have the right of the statute.

Mr. LAVERE. Right, but there has to be some method of closure,
and from very early on in our work, Mr. Merritt, the representative
from the insurance industry, said there is no closure. The cases
keep on going on and on and on, and what can we do about it?

Here is what the insurance industry does about it.

Mr. HUTCHINSON. Do you have a recommendation? Does the
Commission recommend what to do about that problem?

Mr. LAVERE. No. We do not think it was within our scope to
make a recommendation, a specific recommendation on that.

Mr. HUTCHINSON. All right, but do you believe that it is a signifi-
cant problem that should be addressed? The problem of repeat
claims and the lack of finality?

Mr. LAVERE. Yes, I do.
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Mr. HUTCHINSON. Do you have an opinion? I think you indicated
you do not have an opinion about the proposal for a lump sum for
smaller disability claimants.

Mr. LAVERE. Well, I think it has merit.

Mr. HUTCHINSON. I think that there was one statistic that 76
percent of the claims that are repeat claims already have a disabil-
ity rating.

Mr. LAVERE. Right. It is, I think, 67 percent are in benefit sta-
tus. In other words, they have a rating of 10 percent or more.

Mr. HUTCHINSON. You know, before coming to Congress, I was li-
censed to practice and still am, I guess, before the Court of Veter-
ans Appeals. I have represented veterans. I have seen their heart-
ache when they file a claim, it is processed, they go up as far as
they can, it is rejected, they come back, they go to a veterans serv-
i(ie'oﬁ'icer and are told “The only thing you can do is to file another
claim.”

So they file another claim because they have hope. They go
through this process year after year after year after year, everyone
always saying, “File another claim,” and I think that if it is a bad
claim, they need to be told that.

If they have a 10 percent disability and they want to increase
that, if they had a lump sum option, that gives them an ogtion and
provides some finality. Does what I say make sense to you?

Mr. LAVERE. Yes. If I can put it colloquially, what we try to do
is set the table for the policy making and decisionmaking that has
to be done by Congress and the VA, and so we wanted to provide
as much data and analyses that would set these issues up to be de-
bated, to be considered% to test how good they could be, what im-
pact they would have on the system, and what drawbacks would
they have for the system.

Mr. HUTcHINSON. There were some comments earlier that dif-
ferent statistics have been aired as to how long it takes for an adju-
dication officer to process a disability claim. Did your commission
find exactly what the statistic is on that?

Mr. LAVERE. Yes. We have the latest statistics in the report.

Mr. HUTCHINSON. Do you know what it is?

Mr. LAVERE. For the regional office?

Mr. HUTCHINSON. Yes.

Mr. LAVERE. What is it?

Mr. KEHRER. At this time, 134 days, I believe.

Mr. HUTCHINSON. One hundred thirty-four days, and then it goes
up to the Board of Veterans’ Appeals?

Mr. KEHRER. Yes, sir, if the veteran elects to appeal, yes.

Mr. HUTCHINSON. And how long is the average time before the
Board of Veterans’ Appeals before a decision is made?

Mr. KEHRER. At the time of the publishing of the Commission’s
report, I believe the elapsed time was 650 to 700 days because of
the backlog.

Mr. HUTCHINSON. That is almost 2 years before the Board of Vet-
erans’ Appeals,

Mr. KEHRER. Yes, sir.

Mr. HUTCHINSON. And then you go to the Court of Veterans Ap-
peals. What is the average time between the Board of Veterans’
Appeals to the Court?
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Mr. KEHRER. That I do not know. I do not believe the Commis-
sion spoke to that. It is a fairly substantial amount of time, how-
ever, I believe.

Mr. HutcHiNSON. Thank you very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, sir.

Mr. Mascara.

Mr, Mascara. On page 10 of your statement in Paragraph 2, you
indicate that there is a $50,000 cost, 2 minimum cost, associated
with adjudicating a very easy claim. Could you explain that?

Mr. LAVERE. That is the lifetime benefit that is involved. That
is the lifetime benefit.

Mr. MascArA. Okay. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, sir.

We are at the end of our first panel. Do you have any questions?

Mr. MoraN. I have no questions, Mr. Chairman.

The CHAIRMAN. Any other discussion? (No response.)

The CHAIRMAN. Gentlemen, thank you.

We do have a vote right now. In fact, we have two votes, and it
will be necessary for us to recess for at least 25 minutes. We will
be back just as rapidly as possible.

Mr. LAVERE. Are you through with my testimony?

The CHAIRMAN. Yes, sir. Thank you very much.

[Recess.]

The CHAIRMAN. I apologize for the delay. The voting machine
broke down, and I do not know whether anybody is coming back,
but there is nobody here to object. We are supposed to have two
people, I think, but as long as they are not here, we are going to
go unless I hear somebody out there object.

Panel number two: Dr. Lemons, if you care to introduce the peo-
ple accompanying you, please feel free to do so, and your entire
statement will be made a part of the record. If you can summarize,
we would appreciate it, sir.

STATEMENT OF DR. STEPHEN L. LEMONS, ACTING UNDER
SECRETARY FOR BENEFITS, DEPARTMENT OF VETERANS
AFFAIRS; ACCOMPANIED BY DENNIS DUFFY, ASSISTANT
SECRETARY FOR POLICY AND PLANNING; KRISTINE
MOFFITT, DIRECTOR OF COMPENSATION AND PENSION
SERVICE; ROGER BAUER, ACTING CHAIRMAN, BOARD OF
VETERANS’ APPEALS

Dr. LEMONS. Thank you, Mr. Chairman.

I am pleased to be here this afternoon to present the Secretary’s
position on the recommendations and ﬁncﬁngs of the Veterans’
Claims Adjudication Commission.

I am accomdpanied by Mr. Dennis Duffy, the Assistant Secretary
for Policy and Planning; Ms. Kristine Moffitt, the Director of the
Compensation and Pension Service; and Mr. Roger Bauer, the Act-
ing Chairman of the Board of Veterans’ Appeals.

Before 1 begin my comments, let me convey the Deputy Sec-
retary’s regrets, Mr. Gober was personally looking forward to pro-
viding this testimony for you, but the last minute change in time
of the hearing created a conflict for him with a prior commitment
of long standing.
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I would like to offer my brief comments. I want to recognize the
massive and complex task undertaken by the Veterans’ Claims Ad-
judication Commission, and especially the efforts of Mr. Sedrick
Melidosian, the chairman. We view their report as a genuinely
helpful effort to assist us in improving services to veterans and
their dependents.

Mr. Chairman, you have before you a document which embodies
the Department’s review and analysis in response to the commis-
sioners’ work. As you can see, it is an extensive report and one
which we are hopeful would be very useful to the entire committee.

The CHAIRMAN. Thank you, sir.

Dr. LEMONS. Our effort in this regard was to provide a detailed
analysis on the part of our top managers and truly take a one-VA
approach to this effort. : v

Four “cross-cutting” work groups comprised of top managers
were formed to address groupings of the recommendations. Each
group was chaired by an individual from an organization not hav-
ing a principal interest in the work of the group’s issues or not hav-
ing a parochial interest in the issues that were developed.

e SMG’s efforts are represented by the work group reports,
which assess the pros and cons of each Commission recommenda-
tion and suggest a Departmental position.

The Secretary, I am pleased to say, by and large agreed with the
analysis and recommendations of the SMG work group. He did
take exception in a few cases where he felt that the recommended
approach might diminish a veteran’s well-earned rights.

His exceptions he personally detailed in a Decision Paper pro-
vided at the beginning of the report.

As you know, the Commission made quite a few recommenda-
tions or suggestions, 54 on our account; VA agreed with the Com-
mission or is further studying 40 of the recommendations. The 14
on which we part company generally were opposed because they
were found to be potentially adverse in their effect on veterans or
because the VA’s review found them to be unneeded or unneces-
sary.

Among those on which VA’s position is in disagreement with the
Commission are those suggesting a need for Congressional action
to clarify the purpose of the compensation in the pension programs,
the recommendation that the Board of Veterans' Appeals be made
strictly an appellate review body, and those that would close the
evidentiary record early in the appellate stage or institute a short-
ened time limit for filing apﬁeals.

VA will benefit from the implementation of the many rec-
ommendations with which we are in agreement with the Commis-
sion. We are already actively engaged in efforts to review our var-
ious benefit Krograms to assure that their goals and outcomes com-
plement each other. We will undertake the time and resource in-
tensive effort to move the VA’s adjudication rules and procedures
from manuals into regulations and will further examine ways to
simplify administration of our pension program and will work hard
to improve our partnership with veterans’ service organizations
and claimants.

All of the 40 recommendations that we concurred in will be im-
plemented. I can assure you that we have already begun in the ef-
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fort to assure that this report does not become just ancther report
collecting dust on someone’s bookshelf.

The Assistant Secretary for Policy and Planning has been
charged by the Secretary with responsibility for overseeing the de-
velopment of detailed implementation plans for each approved ac-
tion and for monitoring their accomplishment. The Deputy Sec-
retary will personally be involved and be provided with frequent
status reports.

We are just in the earliest stages of developing the departmental
implementation plan, but we hope to have a final plan approved for
the Deputy Secretary by the end of June. We will be most happy
to share that plan with the committee when it is done.

I am pleased with the testimony of Mr. LaVere and the endorse-
ment of our efforts in regards to business process reengineering
and our efforts within VBA fo improve the process.

I want to thank you for the opportunity to provide these com-
ments. Mr. Duffy, Mr. Bauer, and Ms. Moffitt and I will be happy
to respond to any questions that you or the committee may have.

[The prepared statement of Department of Veterans Affairs ap-
pears on p. 43.]

The CHAIRMAN. Thank you.

We are encouraged by the Department’s overall response to the
Commission’s report, and I do apologize again for keeping you.

Mr. Mascara.

Mr. MascCARA. I made it back.

The CHAIRMAN. Thank you for coming back.

Mr. MascARA. 'The Commission found that localized or situa-
tional measures alone cannot be expected te solve systemic prob-
lems. What steps or step is the VA taking today to improve the
qg?lit% and consistency of adjudicating claims by different regional
offices?

Dr. LEMONS. 1 appreciate your perspective on that, and I would
tell you that we also are of the belief that a systematic, organiza-
tion&wide approach to process improvement is exactly what we
need.

We want to encourage the continuation of best practices and in-
novative approaches at the regional office level, but we would also
agree that an overall systematic approach is what is needed. We
have attempted to develop this business process reengineering spe-
cifically to deal with the direction and change in the nature of rela-
tionships with the department and the veterans and the veterans’
representatives as a key element of that type of approach.

Mr. MASCARA. I posed to the earlier panel the question of why
Phoenix did a much better job than Philadelphia in handling the
Gulf War Syndrome claims, and can we learn something from
Phoenix that perhaps we can standardize throughout the VA and
the regional offices or area offices?

Dr. LEMONS. I would ask Ms. Moffitt to discuss the specifics
about that issue, but also the broader issue about standardization
of practices.

Ms. MOFFITT. Yes, Mr. Mascara. As I mentioned the other day
in our previous hearing, we have never looked at the grant rates.
You know, you look at Phoenix as the best decision makers with
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regard to Persian Gulf claims. We have not looked at the grant
rates.

We are now undertaking a 100-case review to determine in
%fants what are the right decisions to be made, and to go one step

rther, we are substantiveli looking at overhauling the whole en-
tire quality review system that we have. We are undertaking that
in conjunction with being ready for GPRA standards as of the end
of September, October 1st of 1997, to look at both quality at the
national level, the local level, and where accountability should be
assigned.

Mr. MASCARA. Would you admit then that perhaps the director
at Philadelphia or the director at Phoenix maybe had a better
mindset in working with the adjudicators? Is that part of the rea-
son for the better performance?

Ms. MoFFITT. As I offered you the other day, when we have done
this 100-case review that will include grants, as well as, denials,
I will be happy to furnish you with some sort of an analysis of the
differences.

Mr. MASCARA. Thanks, Ms. Moffitt.

The CHAIRMAN. Doctor, we do have some questions by staff, but
in the interest of time, if you would submit them for the record,
we will furnish the questions to you for reply as quickly as
possible.

Dr. LEMONS. I would be happy to, Mr. Chairman.

The CHAIRMAN. I appreciate it.

And with that, I guess there are no more questions and we will
not keep you any longer. Thank you very much to you and your
panel for appearing.

Dr. LEMONS. Thank you.

The CHAIRMAN. Our next panel will be Mr. Milton Socolar, the
Chairman of the National Academy of Public Administration. If you
would care to come up, sir, with your people, we will move along.

While you are getting ready, sir, your statement will be included
in its entirety in the record. If you care to introduce those accom-
panying you, please do, and proceed in any way you see fit.

STATEMENT OF MILTON SOCOLAR, CHAIRMAN, NATIONAL
ACADEMY OF PUBLIC ADMINISTRATION; ACCOMPANIED BY
JOHN SCULLY, PROJECT DIRECTOR, AND MICHAEL
MCKLENDON

Mr. SocoLAR. Thank you very much, Mr. Chairman.

On my right is John Scully, who is the Project Director for the
work of the academy panel, and on my left is Mike McLendon, who
did the work for the panel in relation to the BPR Program and in-
formation technology.

I am pleased to present my views regarding the Department of
Veterans Affairs’ response to recommendations of the Veterans’
Claims Adjudication Commisgion made in its 1996 report to the
Congress. Because the panel has not yet fully reviewed the draft
findings and recommendations developed by the staff, I am ad-
dressing you today in my individual capacity as chair, and not on
behalf of the academy panel members.

The Commission report covered a wide-ranging examination of
VBA compensation and pension program and made a number of
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specific recommendations for improving claims processing proce-
dures. Let me say at the outset that I think the department did
a good job of analyzing and responding meaningfully to all of the
Commission recommendations.

The Secretary and his strategic management group of top leaders
concurred with most of the recommendations made. However, not-
withstanding this high degree of concurrence, I have some
concerns.

First, let me address those recommendations with which the de-
partment did not concur. The department did not concur in the
need for Congress to review the purpose of the compensation pro-
gram. The department maintains that there is a consensus among
Congress, the VA, and the veterans’ community that the schedule
as structured serves as an equitable basis for determining com-
pensation for America’s disabled veterans.

Actually the academy panel concentrated on ways to improve
management of the program as it is now legislatively constituted
and did not explore this and other controversial policy issues that
could have diverted its attention from improving administration.

Nevertheless, being aware that the rationale for determining
benefits under the compensation program is the replacement on av-
erage of lost income and being aware of changed conditions in the
job market and of advances made in medical technology, I have to
say, speaking for myself, that I agree with the Commission rec-
ommendation. I strongly suspect, particularly in the case of many
disabilities rated at the ten, 20, and 30 percent levels, that the cor-
relation between compensation awarded and average income lost
by reason of disability is tenuous at best.

It is, therefore, appropriate in my view that notwithstanding long
acceptance of the rating schedule as now applied, Congress should
examine the fundamental rationale under which the compensation
program is administered.

The department, while recognizing that keeping the Congress in-
formed is an essential responsibility that it has, did not concur
with the Commission’s recommendation that the GAO periodically
review progress on implementation of the requirements for han-
dling the computer year 2000 problem. Irrespective of the depart-
ment’s intentions to keep the committee fully advised, I think that
the program risks are so great that it would be beneficial to have
a periodic independent review and report to the Congress, and to
the department as well, to help assure success of that effort. I am
sure that the VA manager of information technology modernization
would find such reviews and reports helpful.

There are a number of other recommendations that the Commis-
sion made that the department does not concur in. Most of them
relate to recommendations to explore data and provide analysis for
a range of issues that the Veterans Benefits Administration should
have been considering in its ongoing operations.

The concern that the department raises is that reviewing and
considering these kinds of issues have the potential for adverse ef-
fect on the veterans. The strategic management group, in assessing
the Commission recommendations, often recognized the need for
additional information and analysis and the need for developing
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One can scan the summary charts of the group’s conclusions to
note a high degree of concurrence with recommendations relating
to the collection and analysis of data not previously considered by
VA, but relevant to efficient program administration. In particular,
the group agreed with the Commission’s strong and explicit rec-
ommendations about the need to develop a capacity to conduct ac-
tuarial analysis. The group also agreed with the desirability of
VBA involvement with other federal and state government agencies
and with private insurers and medical associations that deal in dis-
ability determinations. ,

Finally, the strategic management group recognized the merit of
establishing a group at the department with high level VBA and
VHA representation to develop and disseminate best rating exam-
ination practices.

I think it is well accepted by many within, as well as outside of
VA, that the department and VBA have been administering the
compensation and pension program with a narrow, insular perspec-
tive. VBA has tended to address issues as they arise very much on
an ad hoc basis and has not yet succeeded in realizing the more
important of its articulated initiatives for improving service.

Given the history of troubles that VBA has had in administering
the compensation and pension program, it is important to appre-
ciate that it will take considerably more than its recognition of the
things needing to be done for VBA to achieve the desired improve-
ment in its service to veterans.

Recently VBA launched a new business process reengineering
plan to dramatically improve the timeliness and the quality of its
adjudication decisions by the year 2002, while achieving significant
reductions in staff resources. Its plan has received positive reaction
from Congress and veterans’ service organizations, and the acad-
emy panel also believes that if implemented successfully BPR will
have significant benefits.

I am concerned, however, that the management deficiencies that
have caused VBA's past inability to implement sustained perform-
ance improvements will continue to exist. These not only impair
VBA’s ability to remedy immediate problems in its BPR plan, but
threaten the long-term success of the BPR service improvement
goals. These same deficiencies threaten VBA’s ability to implement
vitally important efforts to meet its year 2000 computer require-
nil;nts and improve the management of its computer modernization
efforts.

The academy panel will provide detailed recommendations on de-
veloping the planning and management capacities necessary to
overcome these deficiencies. VBA at present lacks the management
capacities that would enable its leaders to define long-term direc-
tion and provide the resources to follow through. VBA leadership
must establish these capacities—the capacity to plan, to integrate
and execute complex program activities, information gathering and
evaluation capacities to measure performance and hold responsible
officials accountable for results, and the capacity to maintain an
annual plan, implement, and review cycle to integrate all parts of
the organization into a comprehensive operational effort to fulfill
VBA goals.
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Despite progress since 1996, the potential for a cohesive, well
functioning leadership team is uncertain. The VBA’s strategic man-
agement committee is a step in the right direction, but up to now
it lacks clear purpose, a long-term agenda for change, ability to in-
tegrate and oversee complex activities, and a clear vision of what
strategic management means.

Recent efforts to implement the Government Performance and
Results Act are laudable, but insufficient. There are major gaps
and short circuits to lines of accountability within the leadership
team, a bias against developing a systematic corporate information
capacity and a reactive decision averse culture in which senior ex-
ecutives are reluctant to take meaningful action against a failing
member.

VBA today is a closed organization that historically has avoided
making full use of information for planning purposes from outside
stakeholders, and this must change.

Despite a few dissents, I think it is promising to see how recep-
tive VA has been to the Veterans’ Claims Adjudication Commission
recommendations. A high degree of receptivity, together with other
indications, such as recent establishment of the department’s stra-
tegic management group and VBA'’s strategic management commit-
tee, suggest an awakening by VBA to the urgent need for manage-
ment direction, control and discipline. I am sure that requirements
of the Government Performance and Results Act have also served
to move VA to a better understanding of its management
deficiencies.

That completes the essence of my prepared statement. I and my
colleagues will try to answer any questions that you or the other
members of the committee might have.

[The prepared statement of Mr. Socolar appears on p. 48.]

The é)HAIRMAN. Thank you, sir.

Let me ask you just one very brief question, please. Can you tell
me in your opinion what will be the single most important rec-
ommendation of your forthcoming report?

Mr. SOCOLAR. Yes. I think that the single most important rec-
ommendation will be the need for VBA to develop a structure and
the capacities to manage strategically, that is, to manage with dis-
cipline. VBA must learn to provide plans based on good analysis
and that cover all the resources and efforts that need to be inte-
grated. VBA has to develop the ability to review plan implementa-
tion against specific milestones to see what is happening, make re-
visions as necessary, and hold responsible officials accountable.

Today I think it is fair to state that the VBA essentially admin-
isters the compensation and pension program without the kind of
forward planning and analysis that good management calls for. If
the VBA would develop this necessary capacities, a lot of the spe-
cific difficulties that it now has would eventually, with proper anal-
ysis and informed action, be overcome. Without that kind of dis-
cipline, I think we will see the same kinds of difficulties occurring
over and over again.

The CHAIRMAN. Thank you, sir.

The gentleman from Pennsylvania, Mr. Mascara.

Mr. MASCARA. At the present time, the Director of Compensation
and Pension Programs does not have line authority over the re-
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gional offices, which makes the decisions concerning compensation
and pension. In your opinion, is this a management deficiency
which contributes to the lack of consistency in claims adjudication?

Mr. SocorLaR. Well, I do not think that it is necessary that the
C&P service should have line authority over regional offices. The
C&P service should review field operations to develop an under-
standing of what is occurring in the various regional offices, under-
standing how one regional office operates as opposed to another re-
gional office; do the analysis that would keep the Under Secretary
informed as to the kinds of actions that he or she needs to take
to keep the organization functioning smoothly.

Fundamentally, C&P service should operate as a staff office to
the Under Secretary and have his respect and—I cannot think of
the word I am looking for--his confidence in the analysis and work
that it does.

But, no, I do not think it is a management deficiency that it does
not have line authority.

Mr. MASCARA. On page 2 of your statement, Paragraph 2, while
you indicate that the Congress needs to continue to be informed
and the VA has the responsibility to fulfill that, you disagree with
the Commission’s recommendation to have the General Accounting
Office periodically conduct a review.

Why? Why do you think the GAO should not?

Mr. SOCOLAR. No, no. I am saying the contrary.

Mr. MASCARA. It says, “The department disagrees with the Com-
mission.” Okay. All right.

Mr. SOCOLAR. No, I think it is good to have an independent re-
view. I think it would be helpful to VBA, and I also think that self-
reporting has certain problems associated with it. It often does not
really dig into the kinds of problems that do need attention, even
the best of intentions, and I think an independent review is helpful
to overcome that.

Mr. MascarA. Why do you think the VA disagrees then?

Mr. SocoLAR. Well, 1 think the VA is saying that it recognizes
that it has the responsibility to keep the committee informed, and
it certainly does. I cannot go any further than that.

Mr. MAsSCARA. You think it has to be the VA though.

Okay. Thank you.

The CHAIRMAN. Mr. Socolar, thank you very much for you and
your panel taking the time to be with us, and I think perhaps we
do have a couple of questions we would submit to you for the
record if you would answer them, please.

Mr. SocoLAR. We appreciate it.

The CHAIRMAN. Thank you very much.

Our next panel will be representatives from the veterans’ service
organizations: Mr. Crandell from AMVETS; Ms. Carol Rutherford
from the American Legion; John McNeill from the Veterans of For-
eign Wars; Rick Schultz, Vietnam Veterans of America; and Rick
Surratt from the Disabled American Veterans. If you would come
forward, please.

We thank you for being here today, and we apologize for keeping
you, and as you know, all of your statements will be printed in
their entirety in the record. I am going to let you decide who wants
to go first out there, the lady or whomever else. Just proceed as
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you wish. If you would try to summarize, we can get out of here
maybe before we have to go vote again.

Ms. RUTHERFORD. Okay, sir. Thank you.

The CHAIRMAN. We do not want to cut you off, but thank you.

STATEMENT OF CAROL RUTHERFORD, ASSISTANT DIRECTOR,
VETERANS AFFAIRS AND REHABILITATION COMMISSION,
THE AMERICAN LEGION

Ms. RUTHERFORD. Well, the American Legion does appreciate
this opportunity to comment.

The CHAIRMAN. If you would pull the microphone over just a lit-
tle bit, please. It is hard to hear in the back of the room.

Ms. RUTHERFORD. I think that is about it.

The CHAIRMAN. All right.

Ms. RUTHERFORD. I will sit like this.

Okay. As I said, we do appreciate this opportunity to comment
on this report.

The Commission’s final report we find is very wide ranging and
extensively detailed, and we wish to compliment the Commission
for its substantial efforts.

Now, many of the VCAC findings and recommendations we do
agree with. However, there are those with which we disagree, and
included in this are the issues of lump sum payments, restriction
of repeat claims and appeals, and examination of the VA’s duty to
assist.

We note that much of the Commission’s analysis proceeds on the
assumption that the current backlogs in the regional offices in the
Board of Veterans’ Appeals are the unavoidable outcome of strate-
gic management failures and the long-term transition to judicial
review.

In our opinion, the real underlying causes of VA’s work load
problems are the lack of quality decisionmaking, the lack of ac-
countability by regional offices, and the unreliability of the current
work load reporting and performance measurement system.

The Commission’s conclusion is that short of radical procedural
and legal changes, further efforts by VA and Congress to reengi-
neer the claims process are not going to be successful. Our primary
concern is that many of the Commission’s recommended cures to
the current system are intended to benefit the bureaucracy by plac-
ing priority on efficiency and process rather than quality service to
veterans.

These cures would take away our veterans’ historical rights and
benefits to resolve VA’s fundamental management and budgetary
problems. We feel this would be grossly unfair.

Thank you.

[The prepared statement of Ms. Rutherford appears at p. 53.]

The CHAIRMAN. Thank you.

Mr. MCNEILL. I will go next.

The CHAIRMAN. Don’t be bashful. Mr. McNeill.

STATEMENT OF JOHN MCNEILL, FIELD REPRESENTATIVE,
NATIONAL VETERANS SERVICE, VETERANS OF FOREIGN WARS

Mr. McNEILL. Thank you, Mr. Chairman.
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Our keystone in evaluating and critiquing the Commission’s re-
port was simple. Will the recommendation lead to improvements in
claims processing timeliness and quality?

There are many solid recommendations in the report. In the writ-
ten testimony, we make four 8oints about it.

First, the ones concerning VA strategic planning and medical ex-
amination issues are particularly important. We sulg)ort strongly
VBA'’s business process reengineering plan for the Compensation
and Pension Service both as the primary means now to improve
claims processing quality and, secundarilfz, to implement the Com-
mission’s recommendations on strategic planning.

On medical examination and medical evidence issues, we feel the
one most important action the VA could presently make is to uni-
versally embrace and expand the Chicago regional office’s initiative
that “out-bases” adjudication and rating specialists in the West
Side VA Medical Center to all of the VA medical centers that per-
form a large number of compensation examinations.

Second, we believe that the good parts of the Commission’s re-
port are regrettably overwhelmed by the negative aspects. These
occur mainly in Section V, the section on Process Design.

For instance, we disagree that Congress and the Secretary of
Veterans Affairs have been deficient in their policy making respon-
sibilities. This point is rebutted just alone by the Veterans’ Judicial
Review Act of 1988. In our opinion, both Congress and the Sec-
retary have been very thorough over the years in exercising their
policy making responsibilities.

However, even more disturbing to us is the assault on long-estab-
lished principles of veterans’ entitlements under the mistaken as-
sumption that diluting certain important and benevolent principles
will enhance claims processing efficiency. Concepts such as, quote,
duty to inform, unquote, and finality will do nothing to improve
claims processing timeliness and quality. Indeed, they will only
serve as a disservice to veterans.

Third, we feel it unneeded to further debate such radical and
dangerous concepts as duty to inform, finality, closure, and elimi-
nation of de novo review at the Board of Veterans’ Appeals.

Qur problem also with lump sum payments is that we believe
that concept will in the long run actually add time to the adjudica-
tion of claims. The best answer to these concepts is basically com-
ing from the rapid improvements the VA is presently making in
processing veterans’ claims.

We also cite in our written testimony figures that further support
our argument that the VA is now capable of rendering quality,
timely decisions even while complying with their present duty to
assist and burden of proof responsibilities.

It is our belief that there is no better time ever in the history
of veterans’ claims processing than the present for a veteran to re-
ceive a fair and just decision on his claim. Indeed, if BPR proves
successful, the VA soon might be the epitome of government service
to tﬁe people, and we believe Congress has played a significant role
in that.

Fourth and last, we support Secretary Brown’s April 1997 deci-
sion paper as the best and correct way to implement the Commis-
sion’s recommendations.
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At the end of our written testimony we make a plea for the Con-
gress in the future to rely less on outside consultant studies and
instead rely more on the excellent oversight of the type provided
by Congressman Everett and his subcommittee in the last few
years. There is more elaboration on this request of ours in the writ-
ten testimony.

Thank you, Mr. Chairman.

[The prepared statement of Mr. McNeill appears on p. 61.]

The CHAIRMAN. Thank you. Mr. Schultz.

STATEMENT OF RICHARD SCHULTZ, EXECUTIVE DIRECTOR,
VIETNAM VETERANS OF AMERICA

Mr. ScHULTZ. Thank you, Mr. Chairman.

I will be brief. I know you are pressed for time, but I would like
to say on behalf of the Vietnam Veterans of America, we do appre-
ciate the opportunity to appear here today, and we do, as others,
wish to compliment the Commission on putting together the report.

However, we, like the other organizations, do have some prob-
lems with some of their recommendations.

Some of the things we have covered in our statement, and I will
just briefly go over them, and then I would like to talk a little bit
about some of the comments that were made here today.

One is we believe the VA should get it right the first time. In
fact, I think it goes without saying that getting it right the first
time will go a long way towards relieving the backlog problem. We
do not believe there should be a delimiting period for filing claims,
and there should be no additional limits on finality of decisions for
repeat claims. We are not in support of paying benefits in a lump
sum, and the board should continue to provide final agency deci-
sions. We believe that many of the changes recommended by the
Commission would not be in the best interest of veterans.

And of course, we have noted in our statement that we believe
that veterans should be allowed to retain private attorneys at least
after there has been a first final decision by the Department of Vet-
erans Affairs.

I would like to note also that Mr. LaVere in his comments did
indicate that the BPR plan is the way to go. We certainly support
that. We believe that the VA has done some good work there, and
if implemented, it will really go a long way in solving some of these
problems.

I also note that the person from NAPA had indicated, too, that
they are pleased the VA recognizes the problems. The question now
is how do they solve them, and we certainly agree with NAPA on
that issue.

When Mr. LaVere talked about well grounded claims, that VA is
all over the ball park and there is really no standard, well, there
is a standard, and that has been defined by the court. So we be-
lieve that there are some standard in place, and I do believe if the
VA is all over the ball park then that is an internal problem and
not a legislative issue.

Also, as far as repeat claims, when they say there should be
some method of closure, well, certainly there is, and claims are
final unless someone can come up with new and material evidence,
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and we do not believe some of these, which we believe would be
sort of Draconian solutions, are the way to go.

And we certainly do appreciate your efforts, Mr. Stump. I note
in your opening statement that obviously you are frustrated with
the current VA system, and you would like to make sure that vet-
erans receive compensation payments in a timely fashion. I assure
you that VVA will work with you on those issues, and that is cer-
tainly what we want, too.

Thank you.

[The prepared statement of Mr. Schultz appears on p. 66.]

The CHAIRMAN. Thank you. Mr. Crandell.

STATEMENT OF WILLIAM F. CRANDELL, NATIONAL
OPERATIONS DIRECTOR, AMVETS

Mr. CRANDELL. Mr. Chairman, AMVETS also appreciates this op-
portunity, and I personally am glad to be back in this chamber.

We also have some problems with the report of the Adjudication
Commission, and I think I can sum it up actually by talking about
my own case just for a minute.

When I was 24 I received a wound in the foot, a minor wound.
By the time I left the service I was not limping anymore, in fact,
had gone back to combat duty. I had no sense of having a disability
whatsoever.

Occasionally I had a slight pain. It was a little like a headache.
It went away if I took aspirin. For a lot of years it did not get
worse than that, and then gradually it was more frequent.

Ten years ago I was advised: file a claim. You are going to get
arthritis. Good advice. I did not take it. I was busy.

At the age of 54, last fall, I put in a claim for it because I am
finally starting to have enough difficulty with it that it is a real
bother. There are certain jobs that would require me to be on my
feet a lot that really I could not do.

I had great difficulty at that point because it was not until then
I discovered that the records of that hospital never made it into my
file. So I have had to track that down.

Probably in a decade or so I will need to walk with a cane some
of the time. If you had given me a lump sum when I got out at
25, it would not have been $5. It would not have done anything to
recognize the slowness of the development of this kind of a
problem.

What does not fit the actuarial tables that strike the Commission
members as so odd is that we are talking largely about war
wounds. We are talking about injuries largely to young people who
have those injuries develop over a very long time. It is not like the
kinds of injuries that any other agency deals with, and for that rea-
son lump sums do not work. Time limits do not work, and we really
do need the Board of Veterans’ Appeals to be able to make a final
decision where there has been a mistake.

Thank you very much.

[The prepared statement of Mr. Crandell appears on p. 76.]

The CHAIRMAN. Thank you, sir. Mr. Surratt.
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STATEMENT OF RICK SURRATT, ASSISTANT NATIONAL
LEGISLATIVE DIRECTOR, DISABLED AMERICAN VETERANS

Mr. SURRATT. Mr. Chairman, members of the committee, good
afternoon. '

I am Rick Surratt with the Disabled American Veterans.

The effects of judicial review are a major factor in the Commis-
sion’s report, antg I will address that here.

Before Congress authorized judicial review, veterans were frus-
trated with VA decisionmaking. Although Congress expressed con-
fidence in the administrative system, it also thought that judicial
review would benefit veterans and assure justice.

The DAV and many in the veterans’ community also believed
that the architecture of the system was sound, but we knew from
years of experience that VA too often failed to follow the law or its
own procedures. VA officials boasted about the liberality of its
rules, but its adjudicators often ignored them in practice.

I recall a time at one of our national conventions when the Chief
Benefits Director had addressed our group and was responding to
a pointed question from the floor about some practice from the VA
at that time. The Chief Benefits Director felt compelled to add to
her answer that VA always resolves reasonable doubt in favor of
the veteran.

Spontaneous laughter erupted from the two or 300 people in at-
tendance at that seminar. They laughed, not because the statement
was humorous in and of itself, but because that overworked line
was so far from the truth it just naturally evoked laughter.

The problem was not the law or procedures, but VA’s failure to
adhere to them, VA adjudicators and the Board of Veterans’ Ap-
peals conveniently ignored some of the rules beneficial to veterans
and followed other unwritten rules that departed from the law.

These irregularities were obviously not what Congress was ap-
plauding when it commended the VA claims process in its delibera-
tions on the Veterans’ Judicial Review Act. Congress was com-
plimenting the system as it was designed to operate, not these
practices.

This committee’s own report on the Judicial Review Act included
a full description of the claims and appellate processes. That de-
scription discussed in very positive terms the assistance VA gives
to veterans and the ability of veterans to reopen their claims.

The committee stated its intent that these and the other bene-
ficial qualities of the existing system be maintained, and that no
changes be made to the system unless they would enhance accu-
racy or fairness. The committee was stating that judicial review
should in no way formalize or change the administrative claims
process.

Quite frankly, when the court began reviewing VA’s decisions, it
found plenty wrong with them. For the first time veterans had a
way to enforce those longstanding beneficial provisions in VA law
and regulations that VA had often not felt compelled to follow.

The degree of the court’s impact on VA was a measure of how
far out of line VA’s decisionmaking was at that time. The court did
not cause VA’s problems, however. It merely exposed them. When
the court began enforcing veterans’s rights, the veterans’ commu-
nity began to fear that the impact of the court’s decisions would be-
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come an excuse to lessen veterans’ rights to allow VA to maintain
the status quo.

When the Commission first began reviewing the situation, VA
was still in a stage of denial and blamed the court for its problems.
Perhaps this is partly responsible for some of the Commission’s rec-
ommendations that would do exactly what we feared: paint the
court as activist and intrusive into VA’s proceedings and rec-
ommend lessening of veterans’ rights to return the system to some
sanity.

Since the Commission first began to form its views, the mindset
in VA’s leadership has changed markedly, however. The VA no
longer attempts to blame the court for all of its problems. VA now
acknowledges that, in large part, claims backlo%s and resulting
long delays for veterans are the results of poor quality.

A is no longer passively resisting the realities of judicial review,
It has a big job because from our perceptions regional office adju-
dicators have yet to awaken to the new reality and still hold to
some of their old attitudes.

Nonetheless, VA has now embarked on the right course through
its business process reengineering plan, and all early indications
are that the current leadership in VBA is serious about making
real improvements,

Unfortunately, the Commission would have us do little to actu-
ally improve the system. The Commission would reduce VA’s work
load to accommodate its current level of inefficiency. Even worse,
the Commission would accomplish this by reducing veterans’ rights
and eligibility through such things as time limits for filing claims,
lump sum settlements, restrictions on appeals, and limits on appel-
late review.

The sad irony of all of this would be that because the court is
doing exactly what it was created to do, and because veterans fi-
nally have the means to enforce their rights, veterans will, as a re-
sult, lose those very rights they sought to enforce. This is why DAV
so strongly urges you to reject in no uncertain terms the Commis-
sion’s recommendations,

Mr. Chairman, that concludes my statement, and I would be
happy to answer any questions you may have.

[The prepared statement of Mr. Surratt appears on p. 79.]

The CHAIRMAN. Thank you, and I thank all of you for taking the
time to be here. I want you to know that we appreciate what you
have done for the members of your organizations, and we also ap-
preciate the fact that you have been very willing to work with us
in the past on eligibility reform. We have got some problems ahead
of us coming up with the money—the shortfall in the way they are
financing us this time on health care—making us go out and collect
it. We may not be able to do that, and I do not know what the ad-
ministration is going to do if we do not, but I know you have com-
plaints about the Commission and the way things have been going,
and we do too. But I think we all have to agree that there certainly
is always room for improvement, and I think our answers, as well
as yours, are doing what we can to expedite these things.

The time lapse in some of these claims in unreasonable, and we
want to work with you. We would like for you to just come back
down here and sit with us, share some ideas, and let’s work right
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in this room and work out some of these problems. You certainly
have the experience from your side, and we need your expertise,
but we wcuﬁl like to have you also listen to us and some of the
things that maybe we could be helpful in.

We may have some questions later on for the record, but I want
to thank you sincerely for all of the help you have been in the past,
and thanks for being here today.

Mr. Mascara.

Mr. MASCARA. Thank you, Mr. Chairman.

You raised serious questions about the quality of adjudication at
the regional office level. The quality assurance accuracy rate of 92
percent reported by VA is inconsistent with the high rates of re-
mand and reversal by the Board of Appeals and the Court of Veter-
ans Appeals. In your opinion has the VA narrowed the definition
of el.'?ror in its adjudication process to obtain a misleading accuracy
rate?

Mr. SURRATT. I do not believe the current accuracy measurement
is correct, no. I do not believe it in itself is accurate, and as some-
one said earlier, you have to measure quality by several things and
not necessarily those errors that in and of themselves would be
outcome determinative.

You have to measure whether or not due process was given. For
example, the failure to afford due process may not have changed
the outcome of the case, but nonetheless, it is such a serious error
that that it should be cited as a mistake in quality, and I think
VA’s definition of quality is too narrow currently.

Hopefully they will correct that. They are deliberating on it.

Mr. CRANDELL. I would like to state that the Commission noted
the large number of cases in which either a 0 percent or a 10 per-
cent rating was given and seemed to treat that as a measure of
how trivial the claims were. I think it has a lot to do also with how
faulty the judgment is in these cases. I think a lot of these repeat
claims are not that somebody says, “Gee, I got ten percent. Maybe
I should shoot for 20.” What happens is that somebody really did
not get a fair shake.

Mr. MCNEILL, I think that BPR goes a long way to doing that.
I think the idea about the hearing officer and increasing the hear-
ing officers is well-defined in BPR because they want to get to the
pre-decisional hearing and they want to define the issues imme-
diately. Everything in BPR is geared with dealing with the veteran
face to face. That is the one criteria that make the hearing officer
program so successful because that is the first time where the VA
actually sits down with the veteran and says, “Mr. Jones, what are
you really talking about here? What do you really need? What are
we missing on this point?”

Shifting all of that forward I think will help tremendously in the
idea of leading to quality decisions by adjudication personnel.

Mr. MASCARA. Thank you, ladies and gentlemen.

Thank you, Mr. Chairman.

Mr. SURRATT. Mr. Chairman, may I make one final comment?

The CHAIRMAN. Go ahead.

Mr. SURRATT. I appreciate in your statement that you mentioned
many of our complaints about the VA in the past. We have made
many, but the fact that we were the critics that brought those
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problems to your attention, it should bear some credit that we are
the ones that say that VA is on the right track. I mean, I do not
believe we would be saying that if we did not believe it.

The CHAIRMAN. Thank you, sir.

Does anyone else care to make a closing statement? (No
response.)

The CHAIRMAN. You will be hearing from us, and we look forward
to working with you, and I hope you do likewise,

Thank you very much. The meeting stands adjourned.

[Whereupon, at 4:14 p.m., the committee was adjourned, subject
to the call of the chair.]
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Good moming. The Committee will come to order.

The purpose of today’s hearing is to receive testimony on the findings and
recommendations of the Veterans’ Claims Adjudication Commission. Public Law 103~
446 established the Comumnission to evaluate the VA’s claims adjudication system to
determine the efficiency of current processes and procedures used to decide veterans’
claims, the effect of judicial review on the system and ways to increase the efficiency of
the system. The Commission was also charged with suggesting ways to reduce the claims
backlog and reduce the time it takes to decide a claim.

There was good reason to establish this commission. Over the years, claims processing
has been a consistent flaw in the VA’s relationship with veterans. Every Member of
Congress typically devotes a staff member to dealing with constituents who are having
problems with the VA or other government agencies. Every year we hold oversight
hearings on how VA is processing claims. As a result, the Committee has heard a
constant flow of complaints made by veterans and representatives of the veterans service
organizations about every facet of VA claims operations. The VA typically responds by
saying they are working on it and things will be better next year. But issues raised in
oversight hearings or caseworkers struggling with the system are not the only indicators
of current problems.

Veterans Service Organizations tell us they spend literally millions every year to assist
veterans with their benefits claims. For example, DAV alone spends $30 million every
year. The Legion spends $3 million, the VFW $4 million, the Military Order of the
Purple Heart spends $2.3 million, PVA about $8 million, and AMVETS another $2.3
million. That is a total of $50 million and does not even count the funding and efforts of
many state, county, and post service officers. I.applaud all the service organizations for
assisting veterans with claims. But just think what could be done with that money if
claims processing at the VA worked better. A good portion of those funds could be spent
on scholarships, assisting the homeless, emergency family assistance and citizenship
programs. Think how many lives could be dramatically improved if only half of what the
veterans service organizations spend on claims assistance was available for other

purposes.

(33)
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Activity at the Board of Veterans’ Appeals (BVA) and the Court of Veterans Appeals
(COVA) are concrete examples of what a lack of quality and an outdated system of
handling claims costs. The combined budgets for the Board and the Court this year will
cost taxpayers about $47 million. That’s $47 million that isn’t available to improve
benefits or open new clinics. Surely we have an obligation to seek ways to do things
better, and to act on good faith proposals to improve the system.

As I mentioned earlier, this Committee has listened to VSO witnesses recite a litany of
complaints about the claims processing system. Let me give you just a small sampling of
what VSO’s have said over recent years.

“The Administration would have us believe that everything is running smoothly in the
Department of Veterans Benefits, and though it is taking longer to process a claim,
quality will never suffer. Nonsense. The veterans service organizations know better.
The subcommittee knows better. And most importantly, veterans awaiting VA decisions
know better.” VFW, May 26,1988, '

“A common complaint of veterans and their representatives is the perception that
veterans’ claim folders are being treated like a hot potato, suggesting a policy where
pushing the claim down the line is a driving force.” AMVETS, Nov 17, 1993

“Claims churning is going on, there is no doubt about it, and it is having a salutary effect
on the backlog because the level of remands from the Board of veterans Appeals is
testimony, strong testimony, to the fact that full claims development is not being
accomplished at the outset,...” VVA Nov 17, 1993

The staff has put together a more complete review of VSO testimony since 1988 and you
will find copies on the table. Irecommend this summary to anyone who thinks there is
no problem or that addressing just one issue will solve the situation. From the VSO’s
own words, you will see that it is not just fixing the computer system, or making
employees do the right thing, or eliminating handoffs, or restructuring. It is all these and
more.

I am sure there are cynics who will say that Congress put the Commission in place as a
sneaky way to cut veterans benefits. Nothing could be further from the truth. It’s the old
way of doing business that threatens veterans’ benefits. When a Member of Congress
receives dozens and dozens of complaints every year about an unresponsive VA benefits
system, that Member naturally asks why are we doing business this way. During a VA
Committee hearing in 1989, Congressman McEwen stated, “I can think of no subject
which generates as much communication or ire as the veterans claims system. Some of
those veterans will not live long enough to see their cases resolved.” To demonstrate the
magnitude of Congressional casework efforts, the VA Congressional Liaison Service
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receives nearly 600 inquiries per week from House and Senate members on behalf of
constituents. If the system doesn’t deliver with efficiency and quality, then we should
change it because it is the right thing to do for veterans. As Chairman, I believe the VA
Committee should be willing to consider every opportunity to improve the system and the
benefits Congress has established for veterans.

The Commission’s report is broad in its approach, its findings, and its recommendations.
In my opinion, the Commissioners have done good work and the veterans community
owes them a debt of gratitude. They have thought “outside the box,” which is another
way of saying they were willing to look at new ideas and not be bound by the past or by
narrow biases.

The VA Strategic Management Group - VA’s most senior managers - and the work
groups assigned to review the report agreed with - or did not reject outright - the majority
of the Commission’s recommendations, including some of the more controversial ones.
Unfortunately, the Secretary has taken a much more obStructionist approach, disagreeing
with many of his own Strafegic Management Group’s positions. While he is entitled to
his own views it appears he is locked in the past.

I intend to move forward by drafting several bills reflecting at least some of the
recommendations of the Commission, and I will work with the service organizations and
VA to begin the difficult task of reforming VA’s claims processing. First, I plan to
introduce a bill to institute a very limited lump sum payment system that would be
optional - not mandatory - for those veterans with static disabilities rated at 20% or less,
This bill would make the lump sum payments exempt from laws requiring an offset of
benefits against military retirement pay as well as DoD severance incentives. Second, the
hearing officer recommendations have the potential for significantly speeding up the
process and I will draft a bill to make it mandatory to go before a local hearing officer
who is empowered to affirm, reverse or remand a Regional Office decision. However,
the bill will not eliminate the Board. I will also work on several other recommendations
dealing with pension reform, C&P claims data, forms and filing simplification, separation
exams, and clarification of benefit outcomes.

Now let me say to our friends from the VSO's that I invite each organization fo become a
part of the solution to this mess by helping draft these bills and working on other ways to
improve the system. I hope that each of you will think long and hard about proposed
changes to the claims processing system. I want to say here and now that years of
stagnation have put veterans in this bind and I believe it’s time to do something about it.
We are at a point in time where doing nothing or relying on the latest promises from the
burcaucracy to fix things is the worst thing we can do. If we don’t act on some of the
Commission’s recommendations, then it does not make any sense to waste time on more
hearings in which the service organizations merely list VA’s faults and provide no
solutions. I hope we can work together just as we have on health care eligibility reform.

I now recognize the ranking member.
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Good morning, Mr. Chairman, and members of the Committee, I am pleased to
testify on behalf of Mr. S. W. Melidosian, the Commission’s Chairman, who is

out of the country. Accompanying me today is Mr. Darryl W. Kehrer, who was the
Commission’s Executive Director,

My statement is drawn from the Chairman’s opening and closing remarks at the
Commission’s briefing to Committee staff on December I, 1996.

INTRODUCTION

In many ways the Commission’s report is the successor to a long series of reports about
the VA system. These reports range that of the Hoover Commission in 1949, to the
Bradley Commission in 1956, to the Blue Ribbon Panel in 1993. These reports have been
written by other commissions, and by committees, task forces, government

oversight organizations such as GAO, VAIG and by VA itself. As such, this report
contains a number of conclusions and recommendations that should be helpful to the
Congress and VA in improving the claims processing system. However, as with these
other reports, while adoption of its recommendations will result in incremental
improvements to the system, there is no "magic bullet”. There is no single solution to the
problems or the perception of problems. However, the presentation of data, unique to this
report, should provide new tools and new insights to those involved in ongoing efforts to
improve the VA claims processing system. In this regard, the Commission was gratified
to learn that its report was put to good use by the National Academy of Public
Administration’s Panel on Veterans® Claims Processing. The Cormission appreciated
the Panel’s kind comments on the Commission’s report.

This report contains, in essence, three types of material. One type is the discussions and
recommendations of the issues specifically mentioned by Congress in the authorizing
legislation (PL 103-446) for the Commission. The Commission began its deliberations by
looking into these areas (e.g. Blue Ribbon Panel). As the Commission proceeded,
additional areas of inquiry developed. Some of these were developed and are presented
here. They constitute the second type of material and include areas that the Commission
explored but did not take to the stage of forming recommendations (e.g. information on
lump sum payment of benefits). The third type of material is the presentation of data
original to the Commission (e.g. Year 2015 Repeat Compensation Claims Modet
Projections). These presentations are predicated upon data from the VA system which
was organized and analyzed by the Commission in its attempt to understand the products
produced by the claims system and thereby more clearly understand the system needed.

BACKGROUND

Mr. Chairman, of the nine commissioners, the majority had very little familiarity with VA
and its operations. As required by the legislation, five commissioners are from
professional backgrounds outside the veterans community. They include commissioners
with expertise in the private insurance industry, in administrative law, and in similar
programs of other federal agencies. In order to assist these commissioners in
understanding the VA system and its products, the Commission arranged a number of
briefings, tours, and meetings with VA officials. Throughout this learning process,
Commissioners raised a number of questions. To respond to some of their questions, the
Commission found it necessary to develop and analyze statistical data. The basic statistics
are taken almost exclusively from VA's own data base. Frequently, however, the
questions of the commissioners could not be answered by existing VA reports. Therefore,
VA's data had to be organized, analyzed, and presented in new ways.

Most of this data is presented in Chapter 1, but it is referred to and used in various places
in the report. Much of it deals with claims for Compensation, in particular for "repeat”

claims. As explained in the letter transmitting the Commission’s report to the Senate and
House Veterans Affairs Committees on December I, 1996, the decision to concentrate on
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disability compensation claims was deliberately taken. Compensation benefits represent
close to one third of the annual VA appropriation (two thirds when appropriations for
medical care are removed) and the overwhelming majority of benefit claims processed
each year by VBA.

The Commission noted that both VBA workload statistics and data from cases appealed
to BVA showed a high number of “repeat” claims (Chapter 1, Section 2). The
Commission then looked to see what impact this had on workloads present and future.
The result was the Concept Paper on Repeat Disability Compensation Claims (Chap. 1,
Section 4). The Commission looked further to see what the system produced - the results
of the claims for compensation. The result of that inquiry is presented in Chapter |,
Section 5 as "Veterans Added to the Disability Compensation Rolls During Fiscal Year
1995." Data was then developed concerning the disability (by diagnostic code) most
frequently found among those added to the rolls (Chapter 1, Section 6).

PICTURE OF THE CLAIMS PROCESSING SYSTEM

Mr. Chairman, a picture of the claims processing system, the claimants, and the products
emerges through this data. The picture is striking, even to those familiar with VA, and is
important to those considering the quality, timeliness, and efficiency, of the current
system and any changes to it. For example, the data indicates that;

- Almost forty percent (39.64%) of veterans in receipt of disability compensation
are rated as 10% disabled, and seventy percent are rated as 30% disabled or less.

- "Repeat” compensation claims is the largest broad category of either
compensation or pension claims, and consumes 55% of all worker hours used to process
- p . p
all compensation claims.

- "Repeat" compensation claims outnumber original claims by 2 /2 times 38% to
15%.

- Between 65% and 70% of veterans filing "repeat” claims or appeals are already in
receipt of compensation at the time of filing.

- Veterans file claims for disability compensation (including claims for new disabilities)
for many decades after their discharge from military service - indeed throughout their
lifetimes. In a "snap shot”, taken on September 30, 1995, of pending claims and appeals
from veterans already in receipt of compensation, more than 20% were from veterans over
age 65.

- For each compensation claim, the claims processing system must investigate
and decide upon service connection and/or the degree of severity for (on average)
2.7 disabilities.

- Among the veterans added to the compensation rolls in FY 1995, 50% of the
disabilities were rated at 0% disabling.

- Sixteen disabilities (as reflected by diagnostic codes) account for nearly 50% of
all conditions.

- An impairment of the knee (diagnostic code 5257) was the most prevalent
condition among veterans added to the rolls in FY 1995.

- Veterans with peacetime service constituted the largest (48%) service period
group of veterans among the cases reviewed.

- The death rate of veterans in receipt of disability compensation, when adjusted
for age groups, is nearly equal to that of the general population and is less than one half
that of veterans with Service-Disabled Veterans Insurance when also adjusted for age

groups.
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Mr. Chairman, the picture that emerges is one of a system that veterans engage and re-
engage throughout their lifetimes, where most of the disabilities are rated less than 30%
disabling and where most disabilities are similar to disabilities prevalent in the general
population. This picture is neither right nor wrong. It is what exists and it must be
understood in order to make good decisions about the claims system.

A Commission projection model shows that if VA received po original compensation
claims for 20 years beginning in FY 1996, repeat claims volume in FY 2015 would be
at least 55% of'its 1995 level.

STRATEGIC DATA

The Commission believes that this body of data should be greatly expanded and
continuously updated. It should be used to provide the background for discussions

and decisions about the claims processing system. Its effects can reach into many areas.
1t should be the basis for improved strategic management within VA. It should form the
basis of an Annual Report on the disability compensation program. An active Advisory
Committee on VA Disability Compensation should play a major role in insuring that
outside/third-party points of view are brought to bear on the development, publication,
and use of such data. From such a body of data, Congress, VA, and other interested
parties should be able to predict workloads accurately (barring war or other unusual
events). 'For instance, accurate predictions could be made that for every 10,000 military
discharges, the VA will receive X claims for p jon for hypertension, X claims
for compensation for knee conditions, etc. Trends could, and should, be identified and
tracked. Such data should also be used to reliably predict the future liabilities of the
disability compensation program and any proposed changes to it.

The use of such a body would also facilitate the implementation of other recommendations
contained in the report by allowing them to be more carefully crafted to fit the situation as
it is and not as it is thought to be.

COMMISSION REPORT: IN CONTEXT

Chapter II presents a history of veterans issues while Chapter XII presents an inventory
of other studies and documents related to the VA claims processing system. Both of these
chapters help to place this Commission's endeavors in context.

THE VETERAN MEETS THE SYSTEM: CLAIMS ADJUDICATION

Chapters Ill and V discuss particulars of the VA claims processing system. Both chapters
note that it is an intricate system requiring a number of complex decisions on each claim.
Chapter I recommends simplification of the application forms and filing procedures, and
the elimination of the provisions for the payment of attorney fees from past-due VA
benefits. Both chapters discuss the partnership between claimants, their representatives,
and VA and the necessity of keeping claimants informed about their claims. Chapter V
reviews, in detail, the adjudication and appeals process including the effect of the relatively
new Court of Veterans Appeals. It makes a number of recommendations in this area
including:

- The need to clarify a number of policy issues such as burden of proof, well-
grounded claim, and duty to assist.

- Expansion of the role of the hearing officer and making it the mandatory first
step in the appeals process.

~ Changing the nature of the Board of Veterans’ Appeals review from de novo to
appellate.
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STRATEGIC MANAGEMENT

Chapter IV contains the Commission's findings on VA's strategic management and notes
that VA is making some progress in the area. The Deputy Secretary meets biweekly with
VBA, VHA, and BVA for this purpose. VBA has formed a Strategic Management
Committee and is continuing its business process re-engineering efforts. However, these
efforts are young and must be carefully nurtured and promoted. In addition, the
Commission notes that VBA, VHA, and BVA need to work to integrate their strategic
plans at the department level. The recommendations reflect these concerns. Other
recommendations include:

- The establishment of a strong central data collection focus.

- Publication of an Annual Report on the Disability Compensation Program with
detailed analysis of the characteristics of the program and its beneficiaries.

- Establishment of a Congressionally-chartered BVA Disability Compensation
Advisory Committee to provide independent examination, evaluation, and insight by
experts from the private industry, government, and academic sectors on relevant
topics.

EXTERNAL TRENDS

In Chapter V1, the Commission presents information about various subjects raised as
questions during Commission meetings. Some of them have been raised in other

reports. The Commission has made no recommendations in these areas. They are largely
information and/or would require much greater expert study to determine their
applicability to the VA claims processing system. Since Congress directed that
Commission membership include persons from the private insurance industry and other
similar federal programs, the Commission looked into these areas for ideas that could be
useful to VA. The Commission did not find any system or procedure directly transferable
to VA, However, 2 number of relevant trends, issues and management ideas, were
discussed. Some differences between and similarities to private disability insurance,
Social Security Disability programs, and Federal Employees Disability Compensation
programs are noted. A number of these ideas are discussed in some detail to assist

any future development of their applicability to VA programs. These include:

- Varying definitions of disability.
- Use of a time limit for the filing of claims.

- A discussion of the VA Rating Schedule and a comparison of it with the
American Medical Association's "Guides to the Evaluation of Permanent
Impairment" as administrative tools in determining disability.

- Use of a lump sum payment plan.
- A comparison of VA Pension and SSL

The Commission found it remarkable that there appeared to be a lack of acceptance
within VBA of the possibility of using involvement and/or association with the AMA
and other similar trade organizations to obtain information it could turn to its own
administrative advantage in processing ¢laims.

INFORMATION RESOURCES MANAGEMENT

Chapter VII contains reviews of VA and VBA efforts at modemization of its information
management systems. Two of its recommendations concern the need for ) VBA and
BVA to work more closely and, 2) for VBA to develop and finalize a plan for the future
processing system so that appropriate planning for software and hardware decisions can
begin. The Commission notes that one such plan appears to have been recently approved.
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These two areas {closer cooperation between verious parts of VA and solid planning)
recurred throughout the commission's deliberations on numerous topics.

ACCOUNTABILITY/VA IMPROVEMENTS

Chapters VIII (Accountability: Effectiveness of Work Performance Standards and
Quality Control and Assurance) and X (Fine Tuning a Struggling System: Blue Ribbon
Panel Implementation and Effect and Commission Survey) present the Commission's
findings in several additional areas mandated by PL 103-446.

In Chapter IX, the Commission notes that VBA has undertaken a number of activities

to explore methods of improving its processing system. The Commission believes that in
the future specific goals and benchmarks should be established prior to starting such
activities to provide a base for evaluating their effectiveness. The Commission finds that
a number of these current activities are very promising and a number were developed in
the field by regional office personnel. The Commission believes that these activities show
2 willingness to make innovative changes to improve the processing system.

LIFETIME SYSTEM

Mr. Chairman, the system of benefits created by Congress is a lifetime system with claims
being filed (even for new conditions) by veterans discharged 50 years ago. Therefore, a
large part of VA's workload involves "repeat” claims.

The VA's activities are not conducted on a "level playing field". The “field" is constantly
being changed by events varying from wars, to military downsizing, to new legislation, to
changes in medical knowledge and treatment, to available new technology, to changing
political and social expectations, to the advent of judicial review, to the changing
interrelationships between VA, the Congress, and the Veterans Service Organizations.

CHANGING ENVIRONMENT

Thus Congress and VA must constantly review the legislation, policies, procedures and
practices to ensure that they keep pace with the changing environment within which the
VA must operate its claims processing system. To do this all concerned must;

- Develop and maintain an extensive, accurate, and useful body of statistical data.
This data must then be organized and presented in a way that makes clear the situation
as it is and discovers and notes trends and permits and encourages accurate prediction of
future situations.

- Use this data in making strategic plans, making management decisions and
evaluating the impact of proposed legislation. Such plans and decisions can then be made
based on "what is" not what is "thought to be".

~ Constantly review and refine policy guidance to VA employees at all levels to
keep pace with the changing environment. This should be done on a proactive rather
than reactive basis.

- Continue efforts to improve the partnership between VA, its veteran customers,
and their representatives.

- VBA, VHA, and BVA must work much more closely and cooperatively in
developing their plans and procedures.

- VA, and its constituent parts should associate themselves with various non-VA
groups such as the American Medical Association to quickly take advantage of any
innovations, developments, and practices which can help improve the delivery of benefits
to veterans.,
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For decades the VA disability compensation program was the only unified system
assessing and compensating for disability. Today it is not. Myriad such

programs exist today from Social Security Disability, to state and federal employee
disability programs {workers compensation), to private insurance. New definitions of
disability, new policies, new practices and new administrative tools are constantly being
developed and utilized. VA must keep itself in the mainstream so that it can effectively
and compassionately deliver benefits without denigration of the sacrifices of veterans.

WHAT IT ALL. MEANS

Mr. Chairman, to look at the data elements contained in the V. * Claims
Adjudication Commission’s report and say — “the Commission thinks we shouldn’t pay
this veteran or another”, is to miss the point.

The point is that by knowing who VA must pay and for what - accurate projections and
predictions can be made by Congress, VA, and all concerned. For example:

- What is the average life expectancy of veterans on compensation? If we
underestimate it as perhaps we have, we have understated future outlays by billions of
dollars.

- If we don’t look at who files claims and at what frequency, we will make bad
predictions of the resources and system processing capabilities VA needs to perform its
mission. For instance, it is commonly held that VA’s workload will diminish as World
War Il veterans die. Data collected by the VCAC calls this into question. Veterans live
longer. Veterans of more recent periods of service appear to file more claims on average.

- The data shows that some veterans file their initial claim for a condition many
years - decades - after they leave active service. This clearly supports VA’s need for more
critical and specialized medical exams for all veterans at the time of their discharge.

- How long should a VA decision take and with what consumption of resources?
If a claim is thought to be for a minor condition the tendency is to think of the required
decisions as - easy - as clerical. Does the fact that, even with conservative estimates, these
decisions will likely cost a minimum of $50,000 affect thinking as to how much time
and resources should be invested?

- If many of the conditions for which VA pays compensation are similar to
conditions affecting the general population (in etiology, treatment, rehabilitation, and
prognosis), is it better for veterans that VA maintain its own separate system for judging
the degree of disability - one that is detached from other organizations involved in very
similar determinations (e.g. American Medical Association)? Is it effective? Isit
efficient? Is it good use of resources?

CLOSING

These are the valuable questions raised by the data contained in the report. If the
discussion of this data turns on whether or not, or how much some veteran should

be paid, then Congress, VA, and the public will have missed an excellent opportunity

to truly improve the VA benefits processing system. In fact, the fear that such a negative
interpretation will be placed on the data (and even one’s patriotism questioned!) may
impede the development and discussion of such data.

To truly improve the system, the Congress, VA, the Veterans Service Organizations, the
media, and the public must discuss and understand data such as that presented in the
Commission report in order to create a system specifically crafted for the processing of
veterans benefits as required by law.

Mr. Chairman, thank you for the opportunity to testify on behalf of Chairman Melidosian
and the Commission. I would be pleased to respond to any questions you may have.
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STATEMENT OF
THE HONORABLE HERSHEL GOBER
DEPUTY SECRETARY
DEPARTMENT OF VETERANS AFFAIRS

BEFORE THE COMMITTEE ON VETERANS' AFFAIRS
HOUSE OF REPRESENTATIVES

May 21, 1997

Mr. Chairman and Members of the Committes:

| am pleased to be here this moming to present the Secretary’s position on the
recommendations and findings of the Veterans’ Claims Adjudication Commission. |
am accompanied by Dr. Stephen Lemons, Acting Under Secretary for Benefits, and
Mr. Dennis Duffy, Assistant Secretary for Policy and Planning.

Before | address the VA response to the Commission’s report, | would like to
acknowledge the massive and complex task so ably undertaken by the Veterans'
Claims Adjudication Commissioners, particularly the venerable Chairman, Mr.
Melidosian. They produced a far-reaching and thoughtful report, which VA views as
genuinsly helpful to our efforts to improve our services to the Nation's veterans and
their dependents.

You have before you the document that embodies the Department’s review and
analysis of the Commission's work.

First, I'd like to spend a few moments discussing VA's integrated, functional
approach to this effort. | believe it was a landmark effort for VA — one which | expect
to see us use repeatedly for future initiatives of this sort.

With the issuance of the Commission’s report in December 19986, | convened the
VA's Strategic Management Group to determine an approach to our response that
would be thorough and would ensure high-level attention to this important report.
The SMG made it explicit that the Department's response would reflect the
Secretary’s approach to major issues — that is, the “one-VA” perspective. Four
broad groupings of the Commission’s report content were agreed upon, and a work
group was assigned to address each grouping. Work groups were comprised of
senior executives and programmatic experts and were chaired by individuals from
organizations not having a principal interest in that work group’s issues.
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One might say: but the Commission’s report only dealt with the claims process, why

involve everyone in the Department? Precisely so that we can foster broad

recognition throughout the Department that:

« from a veteran’s first contact with VA, he or she becomes a customer of the entire
Department;

« although not always readily apparent, changes in one program area of VA often
have an impact eisewhers in the Department — or should;

¢ bringing additional points of view to bear on a program's scrutiny of itself
encourages “out of the box” thinking and engenders fresh perspectives.

{ believe that this report is testimony to our success.

On March 17, the Secretary was briefed on the results of the Strategic Management
Group's review. That review is reprasented by reports prepared by the work groups
on each Commission recommendation which assessed the pros and cons and
suggested a Departmental position. The Secretary by and large agreed with the
analysis and recommendations of the SMG work groups. He took exception in the
relatively few cases in which he felt that the recommended approach did not
sufficiently bear in mind the Department’s responsibility to veterans. He noted that
“benefits earned are different from benefits bestowed” and reinforced the need to
keep this distinction in mind in consideration of these core veterans’ benefits. The
Sacretary’s exceptions are contained in the Decision Paper at the beginning of the
report. That Paper also endorses the remaining SMG recommendations and adopts
them as the official position of the Department. By taking this approach to his
decision, the Secretary recognized the quality of the SMG's effort.

I will now briefly review some highlights of the VA position as it differs from or agrees
with the Commission’s recommendations.

Purpose of the Compensation Program

The Commission suggested that Congress clarify the intent of the compensation
program in statute. it observed that the purpose of the program is no longer clear
and that legislative and judicial mandates should be reviewed. In its comments, the
Commission concluded that the Schedule for Rating Disabilities does not sufficiently
reflect socioeconomic changes that occurred since its creation.

The VA position is that the purpose of the compensation program is quite clear and
that congressional action is not necessary. Further, the Secretary emphasized that
contrary to the view of the Commission, the Disability Rating Schedule has been
radically revamped to reflect contemporary medicine and the evaluative process,
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and, as structured, represents a consensus among Congress, VA, and the veteran
community. )

P Pension Progral

Similarly, the Commission recommended that the Congress amend Title 38 to clearly
state the pension program’s purpose. This recommendation was considered
necessary by the Commission so that veterans’ pensions could be considered in
context in discussion of Federal policy regarding needy disabled Americans.

The Secretary found this recommendation to be unnecessary. The very clear
purpose of veterans’ pensions is to ensure a modicum of dignity to the lives of those
who put themseives at the service of their country during time of war, and their

families. -

The Commission recommended that the ds novo nature of BVA's appellate review of
claims be eliminated, which would, in effect, make the regional office hearing
officer’s decision final, in the absence of clear error or legal insufficiency. The
Commission suggested that such a change would result in faster processing of
appeals.

VA acknowiedges that appeliate-only review by the Board might result in some gains
in timeliness. However, VA beliaves that any potsntial benefits in speed of
processing could be at the expense of the veteran claimant in that a shift 1o the pure
appellate mode! would deny veterans an existing right - the right to have another
decision-maker take a fresh look at the facts and the law to reach an independent
determination of the merits of a claim. Therefore, VA cannot concur with the
recommendation. It was for this same reason that the Secretary aiso disagreed with
the Commission's recommendations on closing the evidentiary record early in the
appellate stage and instituting a shortened time {imit for filing appeals.

ct High- Rev] f fits Progra

The Commission noted that in some cases the various benefit programs are
insufficiently integrated in terms of producing the best outcome for the beneﬁéiaries_
They recommended that we take a look at these programs and ensure that the goals
and outcomes complement each other,
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VA wholeheartediy agrees with this recommendation. In fact, such a review is
already underway under the auspices of the VA's efforts to address the requirements
of the Government Performance and Results Act.

Issue Requlations to Replace Manuals

This is another example of complete agreement between VA and the Commission.
The Commission had noted that many adjudication rules and procedures are not
now embodied in regulation, and it recommended that VA romedy this. VA agrees
that this must be accomplished for a number of good reasons, not the least of which
is the Administrative Procedures Act. However, wa note that since the manual
references cannot simply be lifted wholesale and called “regs”, significant reworking
and reorganizing of their content will be required, will take time, and will consume
significant resources.

As you know, the Commission made quite a few recommendations or suggestions --
54 by our count. | have only mentioned seven. Among the others were the issues
of: VA's duty 1o assist, Year 2000 solutions, strategic management, finality of claims,
lump sum payments, actuarial information, pension simplification, timeliness,
collaboration with the Social Security Administration, improvement of the disability
rating examination process, and improving VA's partnerships with veterans’ service
organizations and claimants. In our analysis and response, VA considered each
recommendation on its merits.

Overall, VA agreed with the Commission or is further studying 40 of the
recommendations. The 14 on which we part company were generally found to have
the potential for diminishing in some fashion a veteran’s well-earned rights, and the
Secretary staunchly opposed recommendations that would bring about changes
which in any way could adversely affect veterans.

In closing, let me assure you that this effort will not become a dust collector on the
VA bookshelf. In keeping with the “one-VA” approach we took in conducting our
review of the Commission’s repon, the Assistant Secretary for Policy and Planning,
Dennis Duffy, has been charged with responsibility for overseeing the development
of detailed implementation plans for each approved action and for monitoring their
accomplishment. We are in the earliest stages of development of that departmental
implementation plan. Responsible offices for the various action items have just
been designated. | hope to have approved the final plan by the end of June. We will
be happy to share that implementation plan with the Committee upon its completion.
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Thank you for the opportunity to provide these comments on this landmark initiative.
i, Dr. Lemons, and Mr. Duffy will be happy to respond to your questions.
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Mr. Chairman and Members of the Committee,

My name is Milton J. Socolar and I am a Fellow of the National Academy of Public
Administration. I am serving as chair of an academy panel tasked by the congressional
appropriations committees with studying and making recommendations to improve operations
of the Veterans Benefits Administration, with particular emphasis on compensation and
pension claims processing. Because the academy panel has not yet fully reviewed the draft
findings and recommendations developed by the staff, I am addressing you today in my
individual capacity as chair and not on behalf of other panel members.

I am pleased to present my views regarding the Department of Veterans Affairs
response to recommendations of the Veterans' Claims Adjudication Commission made in its
1996 report to the Congress.

The commission report covered a wide ranging examination of the VBA compensation
and pension program and made a number of specific recommendations for improving claims
processing procedures. The department response groups the matters raised by the commission
into four categories: (1) goal setting and performance management, (2) legal and regulatory
issues and oversight activities, (3) medical examinations and evidence issues, and (4) program
purpose and process design issues.

Let me say at the outset that I think the department did a good job of analyzing and
responding meaningfully to all the commission recommendations. The secretary and his
strategic management group of top leaders concurred with most of the recommendations made.
However, notwithstanding this high degree of concurrence, I have some concerns. But first I
will address those recommendations with which the department did not concur.

Purpose of the compensation program. The department disagrees with the
commiission recommendation that, because the disability rating schedule does not reflect
current socioeconomic reality, Congress should clarify the purpose of the compensation
program. The department maintains that there is a consensus arnong Congress, VA, and the
veteran community that the schedule as structured serves as an equitable basis for determining
compensation for America's disabled veterans.

The academy panel has concentrated on ways to improve management of the program
as it is now legislatively constituted and did not explore this and other controversial policy
issues that could have diverted our attention from improving administration. Nevertheless,
being aware that the rationale for determining benefits under the compensation program is the
replacement (on average) of lost income and being aware of changed conditions in the job
market and of advances made in medical technology, I have to say, speaking for myself, that I
agree with the commission recommendation. I strongly suspect, particularly in the case of
many disabilities rated at the 10-20-30% levels, that the correlation between compensation
awarded and average income lost by reason of disability is tenuous at best. It is, therefore,
appropriate, in my view, that notwithstanding long acceptance of the rating schedule as now
applied, Congress should examine the fundamental rationale under which the compensation
program is administered.

GAQ review and report to Congress. The department recognizes congressional
concern and need to be kept apprised about how VA automated systems will handle the year
2000 computer problem and meet turn-of-the-century requirements. While making clear that
keeping Congress informed is a VA responsibility that it will fulfill, the department disagrees
with the commission recommendation to have the General Accounting Office (GAO}
periodically review and report on the status of progress being made. Irrespective of
department intentions, the program risks are so great, in my judgment, that it would be
beneficial to have a periodic independent review and report to the Congress, and to the
department as well, to help assure success. Iam sure that the VA manager of information
technology modernization would find such reviews and reports helpful.
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‘The commission recommended for consideration several other matters requiring
legislative action:

(1) that VA's duty to assist veterans in pursuit of their claims be examined,

(2) that the merit of providing lump sum benefits in lieu of monthly payments to
veterans with low disability ratings be studied,

(3) that the consequences of repeatedly considering the same or similar issues because
claims decisions lack finality be studied, and

(4) that the time for appeal of claims decisions be shortened to 60 days and the
evidentiary record closed at the time an appeal is filed.

The department rejected all the listed recommendations essentially on the ground that
each could only result in adverse effect to veterans. Concerning the first, "duty to assist," I
agree with the department that the criteria for providing assistance to veterans have been
reasonably well defined, primarily through decisions of the Court of Veterans Appeals.
Notwithstanding the clarity of VA’s duty, however, I think that this and all the other items
listed involve the kinds of issues that should have been regularly analyzed long before now in
managing the administrative process. An agency that, in deference to its clients, avoids
evaluating its basic programmatic activities and potential alternatives is also avoiding its
responsibilities to the taxpayer for serving program purposes as efficiently as possible. I would
also note that thorough analysis of such issues often results in identification of “win-win”
situations in which significantly better service scenarios can be developed while at the same
time achieving efficiencies.

Information and analysis. The strategic management group, in assessing the
commission recommendations, often recognized the need for additional information and
analysis and the need for developing better overall information and analysis capabilities. One
has only to scan summary charts of the group's conclusions to note a high degree of
concurrence with recommendations relating to the collection and analysis of data not
previously considered by VA but relevant to efficient program administration. In particular,
the group agreed with the commission’s strong and explicit recommendations about the need to
develop a capacity to conduct actuarial analysis. The group also agreed with the desirability of
VBA involvement with other federal and state government agencies and with private insurers
and medical associations that deal in disability determinations. Finally, the strategic
management group recognized the merit of establishing a group at the department with high
level VBA and VHA representation to develop and disseminate best rating examination
practices.

Narrow management perspective. It is well accepted, by many within as well as
outside of VA, that the department and VBA have been administering the compensation and
pension program within a narrow, insular perspective. VBA has tended to address issues as
they arise, very much on an 3ad hoc basis and has not yet succeeded in realizing the more
important of its articulated initiatives for improving service.

Given the history of troubles that VBA has had in administering the compensation and
pension program, it is important to appreciate that it will take considerably more than its
recognition of the things needing to be done for VBA to achieve the desired improvement in
its service to veterans. Recently, VBA launched a new business process reengineering (BPR)
plan to dramatically improve the timeliness and quality of its adjudication decisions by the year
2002 while also achieving significant reductions in staff resources. This plan has received
positive reaction from Congress and veterans services organizations, and the academy panel
also believes that, if implemented successfully, BPR will have significant benefits.

However, I am concerned that the management deficiencies that have caused VBA's
past inability to implement sustained performance improvements will continue to exist. These

2
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not only impair VBA's ability to remedy immediate problems in its BPR plan but threaten the
long-term success of the BPR service improvement goals. These same deficiencies threaten
VBA’s ability to implement vitally important efforts to meet its year 2000 computer
requirements and improve management of its computer modernization efforts. The academy
panel will provide detailed recommendations on developing the planning and management
capacities necessary to overcome these deficiencies.

Leadership, accountability, and management capacities. VBA, at present, lacks the
management capacities that would enable its leaders to define long-term direction and provide
the resources to follow through. VBA leadership must establish those capacities -- the
capacity to plan, integrate and execute complex programmatic activities; information and
evaluation capacities to measure performance and hold responsible officials accountable for
results; and the capacity to maintain an annual plan, implement and review cycle to integrate
all parts of the organization into a comprehensive operational effort to fulfill VBA goals.

Despite progress since 1996, the potential for a cohesive, well functioning leadership
team is uncertain. The VBA strategic management committee is a step in the right direction,
but up to now it lacks clear purpose, a long-term agenda for change, an ability to integrate and
oversee complex activities, and a clear vision of what strategic management means. Recent
efforts to implement the Government Performance and Results Act are laudable but
insufficient. There are major gaps and short circuits in lines of accountability within the
leadership team, a bias against developing a systematic corporate information capacity, and a
reactive decision-averse culture in which senior executives are reluctant to take meaningful
action against a failing member. VBA today is a closed organization that historically has
avoided making full use of information for planning purposes from outside stakeholders. This
must change.

Prospects for improvement. 1 must say that despite a few dissents, it is promising to
see how receptive VA is to the Veterans Claims Adjudication Comumission recommendations.
This high degree of receptivity together with other indications such as recent establishment of
the department’s strategic management group and the VBA strategic management committee
suggest an awakening by VA to the urgent need for greater management direction, control and
discipline. I am sure that requirements of the Government Performance and Results Act have
also served to move VA to a better understanding of its management deficiencies.

In closing, I would note again that the extent of agreement in VA's response to the
Veterans Claims Adjudication Commission report is 2 good sign; but also, I again emphasize
that VBA has a long history of failing to make good on many of its important and well
intentioned plans. It is essential, therefore, that the secretary select a strong and decisive
leader for the vacant under secretary for benefits position and provide the support he or she
will need to change VBA's prevailing management culture. And it is also critical to the
successful implementation of change at VBA that the Congress through its committees actively
follow progress as it occurs and provide the resources necessary in the short run to achieve
greater efficiencies in the longer term. I would note that, in my role as panel chair, I spoke
with key staff from each of the four legislative and appropriations committees responsible for
veterans affairs, and the concerns they voiced were remarkably similar. The academy panel
report will be recommending on-going progress reports to the Congress.

That completes my prepared statement. I and my colleagues will try to answer any
questions that you, Mr. Chairman, or other members of the committee may have.
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Mr. Chairman and Members of the Subcommittee:

The American Legion appreciates the opportunity to offer
comment on the findings, conclusions, and recommendations of the
Veterans' Claims Adjudication Commission (VCAC or Commission) as
set forth in their Report to Congress issued in December 1996.

our testimony today will briefly discuss a number of
priority issues with which The American Legion is in general
agreement with the Commission's analysis and recommendations.
However, the primary focus will be on those findings,
conclusions, and recommendation which The American Legion has
substantially differing views and perceptions.

In addition, The American Legion believes it is noteworthy
to consider some preliminary comments by the Chairman of the
National Academy of Public Administration, Milton Socolar, in
testimony before the Senate Appropriations Subcommittee on VA,
HUD, and Independent Agencies on May 1, 1997 on several of the
same problems and 1issues addressed in the Adjudication
commission's report. The Legion is looking forward to the report
of the National Academy's full findings and recommendations which
should be completed in the very near future.

The Commission was established pursuant to section 402(e) (2)
of PL 103-446, the ''Veterans Improvement Act of 1994'* for the
purpose of conducting a comprehensive study of the system by
which the Department of Veterans Affairs (VA) adjudicates claims
for veterans benefits. The stated goal of this legislation was
to conduct a broad review of issues affecting the way VA
processes and adjudicates claims. Reflecting their broad
congressional charge, the Commission's final report is
extensively detailed and wide-ranging in its discussion of many
of the complex and challenging problems affecting VA and the
system of benefits provided to disabled veterans. The
information, observations, and recommendations, including the
views of geveral individual Commission members are an important
contribution to the continuing debate as to the ‘‘causes and
cures'' for the problems affecting the timeliness and guality of
VA's service to veterans and other claimants. The American
Legion wishes to commend the Commission for itz efforts to
provide the requested input to Congress, so that wveterans and
their families can be ultimately better served.

On May 5, 1997, Secretary Brown released a detailed, formal
response to the Commission's report. This response was the
product ©of an extensive review and analysis of the
recommendations by the VA's Strategic Management Group (SMG).
There was substantial agreement with the majority of the
Commission's recommendations. As a framework for their analysis,
the SMG organized the various Commission's recommendations under
four categories depending on the nature of issue: goal setting
and performance management; legal, regulatory, and oversight
activities; medical examinations and evidence issues; and program
purpose and process design issues. The American Legion has
followed the same categorization of the Commission's
recommendation, as a convenient format for the purpose of this
statement.



Mr. Chairman, The American Legion believes the Secretary and
the VA staff who participated in development of this report are
to be commended for their efforts to provide thoughtful and
constructive responses to the Commission's many recommendations.

in addressing the Commission's report and the
recommendations of the SMG, Secretary Brown in his Decision Paper
expressed the view that ''...we are dealing with the core
veterans' benefits that represent what Americans agree is due the
men and women who have shouldered the defense of the country.
The exigencies of budget deficits must never dictate a strictly
pragmatic approach where these programs are concerned. Benefits
earned are different from benefits bestowed, and I believe this
distinction must be borne in mind in all discussions of VA
programs. '! He also stated that ''"The Department cannot concur
with changes that in any way adversely affect veterans.'' The
American Legion wholeheartedly endorses those sentiments and
urges the subcommittee in its evaluation of these reports to
adopt a similar perspective,

Mr. Chairman, Secretary Brown also stated that VA will now
move forward to implement its position on the Commission's
recommendations. Clearly, the seriousness of VA's problems and
challenges demand prompt action. However, the National Academy
of Public Administration will soon be making its recommendations
to Congress on needed changes to the VA's claims adjudication and
appeals process. Acceptance of their recommendations may well
impact on implementation strategies and procedures have already
been developed for many of the VCAC recommendations. To avoid
the possibility of wasted or duplication of effort, The American
Legion believes VA should consider deferring further action
pending an evaluation of the National Academy's findings and
recommendations., The Legion believes it will be important to
develop a comprehensive, integrated implementation plan.

Mr. Chairman, many of the VCAC recommendations appear to be
premised on a fundamental conclusion that VA's ongoing efforts to
fine tune or incrementally improve the claims and appellate
process were not going to be successful. Their report proceeds
to set forth a number of recommendations for radical procedural
and legal changes to the system which would, if implemented by VA
or the Congress, take away or sharply restrict the historic
rights of veterans and their survivors. While The American
Legion agrees that certain changes in VA's current procedures and
operations would help improve the level of service VA provides,
certain reconmendations would clearly be detrimental to the
interests and welfare of veterans and The American Legion cannot
and will not support these.

With respect to the Commission's conclusions and
recommendations concerning VA's goal setting and performance
measures, many of these focus on changes which would indirectly
help improve Department management efficiency. They highlight
the need for VA to take a more corporate, business-like approach
to planning and management at both the operational and strategic
level. They address the need for VA to develop and improve its
information development and analysis capabilities in order to
more adequately manage and direct the various program activities.
They highlight the fact that without a coordinated, organization-
wide system to provide accurate operational and wmanagement
information, VA will not be able to develop reliable forecasts of
activity and related resource needs, and develop and defend
future plans and budgets. Along with improved information, there
is also a need to coordinate local office plans, goals, and
objectives with national VA plans, goals, and objectives. VA
generally agreed with these recommendations. However, it was
considered essential to the success of the Business Reengineering
Program that local initiative and innovation be fostered and
promoted through the pilot-project process.

Mr. Chairman, The American Legion has long been concerned by
the persistent lack of guality adjudication decision making at



all levels, inadequate guality controls and quality assurance,
and the lack of personal and management accountability. In The
Legion's view, these concerns continue to be at the heart of VA
workload problems and are evident in the escalating case
backlogs, an inability to meet unrealistic processing goals, a
high rate of appeals, and a high remand rate by both the Board of
Veterans Appeals and the Court of Veterans Appeals. These
factors directly affect all aspects of the claims adjudication
process, including the work of the Board of Veterans Appeals. As
a result, VA is unable to adequately determine and defend its
current and future resource and budgetary needs.

In our opinion, the lack of accountability in the current
system contributes directly to poor quality decision-making at
the regional office level and the unnecessary churning of cases
through the adjudication and appeals process. VA's own
statistics strongly suggest that management's focus and priority
is production rather than gquality service. ‘The result is poor
f*customer satisfaction'!' as reflected in such indicators as the
increasing number of appeals filed each year. Of those cases
which are eventually decided by the Board of Veterans Appeals,
the regional office denial is affirmed in less than one-~third of
the cases; cases are sent back or remanded to the regional office
for further development about forty~four percent of the time; and
the regional office determination is overturned in about twenty
percent of the cases and the benefit sought is granted. Veterans
and their families are entitled to better service, i.e. to have a
fair and proper decision on their benefit claim within a
reasonable period of time. The Commission's recommendations
described as 1K (page A~15 of VA's report), 1L (page A~17), and
1M (page A-19) and VA's response, however, only partially address
these issues. We believe the resolution of these guality-related
problems should be VA's highest priority.

Mr. Chairman, in addition to the long-standing problems of
quality and accountability, there is another core problem which,
unfortunately, was not specifically identified or addressed by
the Commission., This has to do with the fact that VA's workload
reporting system is, according to the VA Inspector General's
audit report of February 27, 1997, ''not sufficiently accurate to
assure appropriate workload reporting and performance measurement
of VBA operations.'! Although the scope of this audit was
somewhat limited, The American Legion believes it is not
unreasonable to conclude that the lack of accurate, reliable
workload data compromises VA's ability to make appropriate and
effective management decisions and, equally important, goal
setting, strategic resource and budget plans. In view of the
apparent seriousness of the problem and the implication of
assumptions and plans based on flawed data, The Legion believes
action to correct the fundamental deficiencies in the current
workload measurement system should also be high on VA's list of
priorities.

Mr. Chairman, The American Legion wishes to call your
attention to some of the remarks of Chairman Socolar of the
National Academy of Public Administration in his May 1 testimony.
Among other issues, he also touched on the need for action by VA
to develop accurate, reliable workload data as a prerequisite to
setting performance standards and measures related to the
appellate workload at the regional office level and that managers
should be held accountable for meeting these standards. He
expressed a concern that the appellate workload is escalating and
may soon reach crisis proportions. Alsc, it was felt that
Congress needs to ensure that VA has the necessary resources to
guarantee continued benefits to veterans. However, '‘Given
significant doubts about the validity of VBA's estimating
methods, Congress should not reduce VBA resources until the
organization can fully document the basis for its workload and
staffing estimates and demonstrates the validity of their
reengineering efforts.'’ He stated that key recommendations of
the VCAC concerning VA's strategic management capabilities and
the claims adjudication process need to be implemented, including



rule simplification, development of regulations to clarify
statutory requirements, and development of an integrated VBA/BVA
plan to measure the guality of claims processing. The Legion
looks forward to the upcoming report on the National Academy's
full findings and recommendations in the near future.

The VCAC report expressed the view that certain changes in
the law were necessary to make the adjudication process more
responsive and efficient. A number of recommendations dealt with
potential changes in the law. One addressed the need to identify
those provisions in the VA's adjudication manual, M21i-1, and
other directives which are regulatory in nature and publish these
in the Federal Register in accordance with the requirement 5 USC
$52(a){1). The American Legion has long been concerned by the
lack of action to correct this problem and is pleased that VA
concurred with this recommendation.

The Commission also recommended consideration be given to
examining the pros and cons of using lump~sum payments to settle
certain disability claims. The American Legion strongly endorse
Secretary Brown's response which was ''this proposal does not
merit further study, despite the fact that certain interests
raise it periodically. The inevitable effect would be to cut off
some veterans from what they earned by their service.®!

Mr. Chairman, the Commission recommended a number of major
changes to current law, regulation, and claims procedures. For
the most part, VA expressed general concurrence with most of
these recommendations and indicated that some merited further
study in order to fully evaluate. There were also several which
VA did not concur with. The American legion has some very strong
objections to many of the recommendations as well as the
undexrlying findings and conclusions.

The VCAC recommended various changes in the pension program.
VA felt most of these merited further study as part of their
overall effort to improve and simplify the program., Elimination
of the Eligibility Verification Reports (EVRs) is already planned
under the FY 1998 budget. With regard to the VCAC's assertion
that legislative clarification of program's purpose was needed,
The American legion believes the VCAC is attempting to raise an
issue where none exists. The nature and intent of pension was
thoroughly discussed and debated in 1978 with the enactment of PL
95-588 which established the current Improved Pension program.
Its purpose is guite adeguately set forth in 38 USC 1521. The
recommendation 1is unwarranted and unnecessary, and does not
deserve further consideration.

Much of the Commission's efforts were focused on a review
and analysis of VA workload problems associated with the heavy
volume of cases at the regional offices as well as at the Board
of Veterans Appeals. According to the VCAC, one of the most
significant workload factor was the number of ‘'repeat'' claims
as differentiated from first time or original claims. Repeat
claims include those in which entitlement to service connection
or pension had been previously established and the claim reopened
for additional benefits as well as those cases in which evidence
is submitted to try and reopen a previously denied claim. There
was much discussion and concern expressed about the impact of
t‘repeat'' claims on a system of adjudication which lacks

finality. In the Commission's wview, veterans access to the
system promotes a continuing and unnecessarily high volume of
claims and appeal activity. The result is that VA is

overburdened and claims and appeals are increasingly backlogged.
This type of process precludes any finality or closure to an
individual's case which further contributes to VA's heavy
workload. These conclusions are cited as reasons for
recommending that Congress reassess the advisability and
desirability of those provisions of current law which permit such
repeat claims and appeals.
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The clear implication of this ''finding'' is that service
disabled veterans themselves are largely responsible for the
creation and persistence of VA's workload problems. Therefore,
their ability to pursue such claims should be severely
constrained. It appears the Commission's view is that the clainm
system/process is more important than those for whom it was
intended to benefit. There is an attempt to shift the blame for
problematic service from the VA to veterans. This perspective
challenges the historical legal and medical basis of the current
benefit system that Congress has authorized for those who have
served and become disabled as a result of such service in the
armed forces of the United States. The American Legion finds
this rationale very disturbing.

The significance of repeat claims and associated appeals, as
defined in the report, is discussed in terms of impact on VA's
workload. The report notes that current law provides life-long

benefits. This, together with the incremental nature of
evaluations under the VA Schedule for Rating Disabilities (38

CFR, Part 4) and the absence of any time limits on filing a
disability claim, creates an economic or financial incentive for
veterans with lower ratings to reapply for ‘'‘increased
benefits.'' Similarly, those veterans previously denied benefits
seek to reopen their claims. The implication being that some
veterans, i.e. those with minimal and moderate disability ratings
as well as those whose claims have been denied for whatever
reason, are taking advantage of an overly permissive system which
by its nature and history fosters a high volume of repeat or
‘"churned’' claims and appeals.

The American Legion believes this characterization gives a
distorted picture of the nature and intent of the VA disability
compensation program. Historically, the armed services and VA
have had separate missions and priorities, when it comes to ex-
service members or ‘''‘veterans''. Congress has established
specific benefits for those who incur permanent or chronic
disability during or as a result of military service to the
nation. The program of benefits is administered by the
Department of Veterans Affairs. However, it has always been up
to the individual wveteran when, if ever, to apply for any
benefits to which he or she may be entitled. This is why
veterans who served in World War II, Korea, Vietnam, etc. are
just now filing their first disability claim. It is also a
medical fact of life that the disability associated with a
service related condition tends to increase in severity with the
veteran's age.

Congress has always recognized the nation's responsibility
to compensate service disabled veterans in accordance with their
changing circumstances. VA disability claims are not and never
have been in the same category as '‘workmen's compensation'' or a
civil liability settlement. Congress has also mandated that the
legal and administrative process for determining entitlement to
VA benefits be pro~claimant. It has established very specific
and stringent statutory and regulatory requirements for original
claims, reopened claims, and appeals. In our opinion, such
t'repeat claims'' by disabled veterans which the Commission secems
so concerned by are precisely what Congress intended. However,
the issue of VA's physical ability to process claims and appeals
in a correct and timely manner involves a different set of
problems and issues related to VA management policy, budgetary
resources, and the continuing impact of judicial review,

Over the last ten years, almost annually there has been some
addition to VA's existing workload as a result of new benefit and
due process legislation. However, Congress has seldom provided
VA with sufficient funding to handle the added workload
associated with such action. This has been especially true
since the enactment of judicial review in 1983, As the
Commission noted, this was a watershed event and VA has been
'*struggling'' since then with varying degrees of success to
adapt and adjust to this new legal environment. Claims and



appeals are not only more legally and medically complex, but
there are now more issues per case. In our opinion, the
continued problematic guality of the adjudication process and
veterans' lack of satisfaction contribute to much of the
“'churning'' of claims and appeals within the system. va
concurred that there was a problem in this area and recommended
the issue be studied to determine its scope. The American Legion
strongly disagrees with the position of the VCAC on this matter.
In our opinion, this recommendation overlooks the real underlying
causes of VA's workload problems which are the lack of quality
decision making and accountability as well as the unreliability
of the current workload reporting and performance measurement
system as previously discussed.

As a result of judicial review, VA has been forced to
acknowledge its 1legal ‘'!'duty to assist!'' veterans in the
development of their claims. The Commission, however, concluded
that this precedent is too broad, too ambiguous, too resource-
intensive and, therefore, too burdensome for VA. No supporting
data was provided to substantiate this controversial conclusion
that VA's and the Court's interpretation of the duty to assist
statute {38 USC 5107) is inconsistent with the intent of Congress
when it passed the Veterans Judicial Review Act of 1988. The
American Legion strongly supports Secretary Brown's response to
this recommendation which was that ‘''not only is legislative
action inadvisable, even further study is unnecessary.''

The third major grouping of VCAC recommendations concerns
suggested ways in which to improve the timeliness and quality of
VA medical examinations, including  military separation
examinations. VA, in concurring with these recommendations,
indicated that many of the VCAC's ideas were already under
consideration or being actively tested under wvarious pilot
projects. VA emphasized the fact that the VA Examination Process
Work group would be taking a more systematic approach to
identifying and evaluating !''best practice! initiatives and
implementing them nationwide.

The American Legion believes VA efforts in this area will
help reduce delays, workload, and potentially lost benefits due
to poor guality or inadeguate separations examinations.

Mr. Chairman, VA has for many years conducted Transition
Assistance Program (TAP) and Disabled Transition Assistance
Program (DTAP) briefings at military installations. Their
purposes has been to inform separating individuals of VA benefits
and claims prior to their separation. However, not everyone
leaving service receives a separation examination and, according
to VA, the vast majority of the examinations that are conducted
are inadequate for VA claims purposes. VA/DOD have now developed
a joint military separation examination pilot project which takes
the TAP/DTAP process one step further, This test involves three
scenarios for conducting separation physical examinations at
three Army facilities which will meet the needs of the service as
well as the VA for veterans benefits purposes. In one scenario at
Ft. Knox, KY, the servicemember can get a separation physical
examination at the Louisville VA medical center. At Fort Hood,
Texas, the servicemember is examined by a VA physician with
support from the military medical facility. Finally, at Fort
Lewis, WA, the separating servicemember is examined by Army
physicians who are following VA examination guidelines. The real
innovation at Fort Lewis is that VA has placed adjudication
personnel at the base to actually take disability claims, develop
medical evidence, including needed medical examinations, and to
make a formal decision on the claim. The resulting rating goes
into effect as of the date he or she leaves active duty. Under
this innovative approach, The American Legion Department of
Washington is providing two full-time professional Service
Officers and a secretary to assist individuals with their claims
and VA personnel with claims processing. In addition, these
Service Officers have also performed weekly pre-separation
briefings to groups of about 130 servicemembers shortly before



59

their separation. There are plans to expand this program to
other service bases in Washington in the very near future. Fronm
the results thus far, the Fort Lewis test has been very
successful for all concerned. The American Legion believes this
is a wise investment of resources and would like to see it
expanded to separation centers nationwide for all services.

The fourth grouping f recommendations involves issues
related to the purpose of tie compensation program and the design
of the current claims process. VA concurred with many of the
recommended changes such as developing a formal partnership
between VA and the veterans service organizations (VSOs),
simplify claims forms and filing procedures, improve
communication with claimants, and expand the role of the Hearing
Officer in the resolution of disallowed claims. While generally
supportive of these efforts, some of which are already part of
VA's Business Reengineering Program, The American Legion does
have a number of concerns.

The American Legion believes the VA/VSO partnership proposal
offers potential advantages for the VA and <claimants'
representatives in our collective efforts. to improve the
timeliness and the gquality of service to veterans, their
dependents, and survivors. A pilot project is already underway
at the St. Petersburg VA regional office with the Florida State
Department of Veterans Affairs with favorable preliminary
results. Similar tests of this program will soon begin at other
regional offices around the country.

The VS0 representative, as the claimant's advocate, has a
legitimate and essential role to play in the development of a
claim. The development of appropriate guidelines to ensure they
are included in the process will be beneficial to all concerned.
The American Legion, however, has two basic concerns with this
type of initiative. For the clalmant, it must be absolutely
clear that this relationship does not in any way compromise or
limit the representative's independence or activities on their
behalf. The American Legion intends to support the partnership
concept, based on our organization's available staffing.
However, in future budget considerations, VA and the Congress
must not view the VSO's as an ''unfunded'' resource in justifying
any reduction in regional office staffing.

With regard to VA's acceptance of the recommendation to
expand the Hearing Officer's role in the appeals process,
ostensible justification for this proposal is that it would
improve processing timeliness, quality, and responsiveness. VA
also felt *'‘there may be fewer appeals to BVA.'' These efforts
are intended to try and resolve a denied claim at the regional
office level, If unsuccessful the Hearing Officer would ensure
the case would be ready for final appellate consideration by the
Board of Veterans Appeals. While this type of initiative may be
well 1ntentzoned, it avoids the real problem which prompts the
recommendation in the first place, i.e. poor gquality decisions as
indicated by 1large numbers of Notices of Disagreement, and a
continuing high allowance and remand rate by the BVA. The
Hearing Officers would be like a check valve before a case went
to the Board of Veterans Appeals which may be helpful in the
short run. It does not appear they would be in a position or
have the authority, however, to attack quality-related
adjudication problems. The American Legion strongly believes
VA's resources should more appropriately be focused improving the
fundamental quality of decisions being rendered rather trying to
correct problems in individual cases after the fact.

The American Legion notes VA did not share the VCAC's views
and recommendation on changes affecting the nature and scope of
the Board of Veterans Appeals. Secretary Brown also rejected the
recommendations to shorten the appeal period to 60 days and
closing the evidentiary record in an appeal. The Legion is
opposed to any proposal which would limit The Board's authority
to review veterans' claims ''de novo'' or to close the appellate



record. As Secretary Brown indicated, while these changes to the
current system might mean speedier processing, the more important
issue is that the benefits of such changes would be outweighed by
the loss of rights and advantages for some veteran appellants.
VA could not, therefore, concur with anything that would
adversely affect a claimant's ability to receive a full, fair,
and timely decision.

Mr. Chairman, VA expressed particular disagreement with the
recommendation that clarification of the purpose of the VA's
disability compensation program was necessary. Similarly, The
American Legion does not share the VCAC's views on this subject
and find 38 USC 1110 to be a clear and unambiguous statement of
this program's purpose. The VCAC appears to be confusing the
issue of purpose with the means by which the level of service
connected disability is assessed (38 CFR, Part 4 ~ Schedule for
Rating Disabilities.) In support of its conclusions, the VCAC
referred to the January 1997 GAO report on the Rating Schedule
which criticized VA for paying compensation based on the average
loss of earning capacity concept rather than an actual loss of
earnings due to the service connected disability. The Legion
continues to believe the current disability criteria provides
reasonable, fair, and appropriate ratings, as stated in VA's
response to the GAO report.

In conclusion, The American Legion does not accept the
Commission's views on many of VA's problems. The report devoted
considerable attention to ''VA's success or failure in
implementing Congressional expectations.*'! Much of their
analysis proceeds on the assumption that the current backlog
situation in the regional offices and at the BVA are the
unavoidable outcome of strategic management failures and the
long~term transition to Jjudicial review. Their inevitable
conclusion is that, short of some very radical procedural and
legal changes, further efforts by VA and/or Congress to
"'reengineer'' the claims process were not going to be successful
in making it more responsive and efficient. The Legion is
concerned that many of the Commission's recommended ''cures'’ for
the ills of the system appear intended to benefit the beauracracy
by placing priority on efficiency and process rather than quality
service to veterans. Despite the VCAC's extensive analysis and
expressed opinion, there is no guarantee that their recommended
changes if implemented would, in fact, result in an improved
level of service to veterans and other claimants. It is clear,
however, that many of these changes would take away veterans'
historical rights and benefits in an effort to resolve VA's
fundamental management and budgetary problems. The American
Legion believes this would be grossly unfair.

Mr. Chairman, that concludes our testimony.
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WASHINGTON, DC MAY 21, 1997

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE:

Thank you for inviting the Veterans of Foreign Wars (VFW) to this very important
hearing. In essence, the VFW agrees with many of the Veterans' Claims Adjudication
Commission's recommendations, particularly those concerning Department of Veterans
Affairs strategic planning and on medical examination issues. The latter is especially
consequential -- in most claims, the compensation and pension examination is still the most
vital piece of evidence. We further believe the Commission's recommendation to out-base
adjudication and rating personnel in VA medical centers as absolutely critical for the

Secretary of Veterans Affairs to immediately implement.

But the good parts of the report are overwhelmed by the negative aspects, which occur

mainly in Section V, Process Design: Claims Adjudication and Appeals.

The negative comes in two forms. The first is the creation of mythical problems coupled
with proposed solutions to these myths. The foremost example is the Commission's
assertion that Congress and the Secretary of Veterans Affairs have been derelict "to
exercise their respective policymaking responsibilities{.]" This statement was made asa
result of the Commission's belief that clarification is required for certain statutory terms

and concepts.

Their declaration is beyond our comprehension. Qur Service Officers fully understand the
intent and meaning of "duty to assist," "well grounded claim,” and, particularly, "burden of
proof.” They know the difference between facts and evidence, And, VA personnel do
likewise; our differences occur only when they, in our opinion, fail to properly apply these

principles. The irony of this discussion is that we firmly believe Congress, over the years,
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has actually been quite thorough in its policymaking duties on veterans' entitlements. This
includes historical legislation, such as the "Veterans Judicial Review Act of 1988", the
“Veterans Benefits Improvement Act of 1994" for our Persian Gulf War brethren and the
"Veterans' Health Care Eligibility Reform Act of 1996". In reality, we have little trouble

understanding either Title 38 of the United States Code or Code of Federal Regulgtions.

Another example of the first negative is the lengthy dissertation on "repeat claims".
Frankly, we had much difficulty discerning the Commission's approach on this issue. The
fallacy here is that in defining a new term of "repeat claims", the Commission blends
together two entirely different types of claims: those for increased compensation
evaluations and those of reopened claims for service connection based on new and
material evidence. This distinction is important because a reopened claim has a relatively
insignificant impact on claims processing decision timeliness and quality. It is essentially

the easiest claim to adjudicate,

The second negative, and by far the worst aspect of the Commission's report, is the direct
assault on long-established principles of veterans' entitiements under the guise that
changes will improve claims processing efficiency. We are talking primarily about the

Commission's proposed concepts of "duty to inform” and "finality".

The dangers here can be best shown by two scenarios. The first is an elderly widow
visiting & VA counselor attempting to file a cause of death claim, that is for Dependency
and Indemnity Compensation (DIC). She is told that the VA will need the death
certificate, an autopsy report, the medical records for treatment up to death, and any other
records that may be pertinent to the claim including those at a VA medical center, if
appropriate. With the providing of this guidance to the widow, the VA's responsibility
ends under the "duty to inform" concept. The widow is now on her own to get this

needed evidence and to do so at her own expense, both monetarily and psychologically.

Just as dangerous is the Commission's concern with “finality". Implementing their concept
means establishing some sort of delimiting date. Can anyone here say that we would want
to tell a World War II veteran who contracted beriberi in a Japanese POW camp that the
VA will not support his claim for secondary ischemic heart disease because it manifested

beyond a "final" date for filing compensation claims?
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These are just two of the serious objections we have to the Commission's
recommendations in the areas of claims processing adjudication and appeals. We must
remember that the Commission was established by Public Law 103-446t0 "... carry out a
study of the Department of Veterans Affairs system for the disposition of claims for
veterans benefits " (emphasis added). It was not to evaluate veterans' entitlement

policies, in general,

Thus, the keystone in evaluating any of the recommendations by the Commission is
whether claims processing timeliness and quality will be enhanced. The VFW has
followed closely the Commission literally from its igception. We had a representative
attend every minute of the second through the eighth and final open meeting. We firmly
believe that the Commission's recommendations in the area of veterans' entitlements was a
venture into areas beyond their capacity and ability to properly evaluate. Nowhere in the
report is there objective findings of time savings or quality enhancement (that is,
outcomes) on how the concepts of "lump sum payments”, "duty to inform,” "finality,” and
"elimination of de novo review at the Board of Veterans' Appeals” will actually improve

claims processing. All we have is the Commission's hypotheses that they will.

Even then, further argument on this is unneeded. At the end of Fiscal Year 1991, just at
the time the impact of Judicial Review and military downsizing was really beginning for
the VA, the average processing time for original compensation claims was 164 days.
Rating decisions were very seldom longer than one page of cursory reasoning, and usually
replete with errors by today's standards. The Court of Veterans Appeals was beginning to
regularly fault, through the Board of Veterans' Appeals, VA rating boards for being
autonomous and capricious in their decisions, especially on denials without adequate

supporting medical evidence or proof.

In comparison, as of this past April, the average processing time was 133 days, a
reduction of 31 days. (There are similar reductions in other types of claims.) Overall,
rating decisions are erudite and easy to understand. Secretary Brown has stated his belief
that the average will be 117 days at the end of the year. If that becomes true, the VA will
have met our goal of 120 days that we have testified through the years as being a
reasonable processing period for original compensation claims. The VA is achieving these
timeliness standards while still exércising their current statutory "duty to assist” and

"burden of proof” responsibilities. We can thus state that there is no better time ever in
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the history of veterans' claims processing than the present for a veteran to receive a fair
ry p

and just decision.

It is obvious the VA has made significant strides in reducing both its backlog and
timeliness problems. Much of the accomplishments have occurred during the
Commission's existence. The Veterans Benefits Administration is an entirely different

organization than at the time of the signing of Public Law 103-446.

Now, we are not saying that all is perfect with the Veterans Benefits Administration.
There is still room for improvement in their claims processing. The VFW has long-held
that the focus must be on three major issues: quality decision-making at the regional office
on compensation claims; reduction of the Board of Veterans' Appeals decision time-lag;
and, the high BVA remand rate. (The two appellate review problems are almost entirely
integrated in decision quality at the regional office.) Solve these and all other claims
processing problems will essentially resolve. However, these problems hardly describe a
situation that indicates the whole system is in need of total restructuring that mandates the

acceptance of the radical concepts being espoused by the Commission.

We realize that with our criticism of the Commission's report also comes an obligation to
recommend an alternate approach. That work has essentially been done for us with the
VA's Strategic Management Group's recent review of the report. Therefore, we agree
with Secretary Brown's decisions in his April 1997 Decision Paper on the SMG's review
and embrace that as the proper method to implement the Commission's recommendations.
It is also the best way to integrate the Commission's findings into the VBA's Business
Process Reengineering as reinforcement to the commendable goals and initiatives outlined

in that plan.

There is one more thing we would like to state. It is our opinion that we are at the stage
where further outside studies, such as the Veterans' Claims Adjudication Commission, will
be redundant. Since June 1993, when Secretary Brown established the Blue Ribbon Panel
on Claims Processing, the Veterans Benefits Administration has had at least ten General
Accounting Office reports, eight VA Office of the Inspector General reports, an
organizational assessment and a program review by the Center for Naval Analyses, and an
ongoing review and assessment from the General Services Administration. All of those

studies and reports had the claims processing system as the central focus.
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That is not all. The National Performance Review/Reinventing Government Part I has
many reporting requirements, reviews and oversight for the VBA's claims processing
activities. The Secretary also created the COVA Fact-Finding Committee and former
Board of Veterans' Appeals Chairman Cragin established his Select Panel on Productivity
Improvement, both geared to the appellate process. Additionally, the VBA was heavily
committed, particularly with detailed and dedicated FTE, to the Veterans Claims
Adjudication Commission during its entire existence of just over two years. And, next
month brings the report by the National Academy of Public Administration, which if it
follows the May 1, 1997 Congressional testimony of the panel chairman, will require
extensive rebuttal on the VA's part and has already raised considerable concern with us.

Are we now at the stage where "enough is enough”?

We can also add to that list the numerous congressional hearings. We are not advocating
that Congress should diminish its responsibilities. Quite the contrary; your role is as vital
as ever. Particularly, the excellent oversight on Business Process Reengineering and
VETSNET, as performed in the past by Congressman Everett and his subcommittee, must

continue.

But, it is time to consider studying less the Veterans Benefits Administration and the
Board of Veterans' Appeals and allowing them to fully focus all assets and resources on
their missions. They will still have the Congress and Veterans Service Organizations

watching. Presently, that is sufficient.

Thank you, Mr. Chairman. This concludes our formal statement. I am prepared to

answer any questions you or any committee member may have.
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Introduction

Vietnam Veterans of America, Inc. (VVA) is pleased to submit its views on the Report to
Congress prepared by the Veterans’ Claims Adjudication Commission (the Report). VVA’s more
detailed comments on the Report are contained in our April 16, 1997 letter to Chairman Stump, a
copy of which we provided to the Senate Veterans’ Affairs Committee and key U.S. Department of
Veterans Affairs officials.

VVA is a Congressionally chartered veterans services organization, with a nationwide
membership of 50,000 Vietnam veterans and Vietnam-era veterans. Among other activities, VVA
has a national network of over 300 service representatives whose responsibility is to assist and
represent veterans in claims for VA benefits, predominantly in the area of disability compensation
benefits. VVA service representatives advise and represent veterans at all levels of adjudication, from
VA Regional Offices, through the Board of Veterans’ Appeals, and to the U.S. Court of Veterans
Appeals. On certain occasions, VVA has pursued remedies at the United States Court of Appeals
for the Federal Circuit. Because of its interest in advancing the entitlement to benefits for those
disabled during service, VVA has a vital stake in the outcome of the recommendations contained in
the Report with respect to the disposition of claims for veterans disability benefits.

Through its advocacy on behalf of disabled veterans, VVA has compiled considerable
expertise in this area and has an intimate knowledge of the strengths and the weakness of the VA
adjudication process. VVA participated in the creation of the Report by submitting its
recommendations as to the processes and procedures for adjudicating disability compensation claims
and appeals to the Commission. We welcome this opportunity to present further comments and hope
that these comments will be of assistance to Congress in evaluating the Report and taking appropriate
steps on its recommendations.

VVA commends the Commission on completing and producing its extensive report to
Congress. On the whole, we share many of its views about the shortcomings of the VA’s adjudicative
and appellate processes, which have operated to the detriment of veterans. We endorse particularly
the need of the VA to “get it right the first time” at the lowest possible level. In an ideal world, a
veteran should not be required to suffer the delays of appealing a flawed decision to the Board of
Veterans’ Appeals (Board or BVA) and even to the U.S. Court of Veterans Appeals, only to have
such cases remanded for re-adjudication. Despite the training provided by VA Central Office, some
rating boards ignore even remand instructions issued by the court (for example, they fail to provide
the claims file to the examining C & P physician), resulting in further delay to the veteran and
consumption of administrative resources. Improved quality and timeliness of VA Regional Office
(VARO) decisions will not only expedite the delivery of benefits to deserving veterans but relieve
the consumption of time and resources, as well as frustration about what veterans perceive is the
glacial speed of the progress of a claim.

VVA does, however, have some serious reservations about the Commission’s proposed
solutions, and will thus restrict our views mainly to highlight areas of particular concern. Our key
views on these issues can be summarized as follows.

Getting It Right the First Time

VVA supports any efforts by the VA to train VARO Office personnel to “get it right the first
time.” This will improve the speed and accuracy with which meritorious claims are processed, and
disabled veterans receive the benefits to which they are entitled by law. Rather than revamping the
system with major structural changes among VAROs, the BVA, and the court, VVA believes that
the best way to improve the speed and the quality of decision-making at the regional level is through
improvements through the VA. The VA General Counsel’s office already prepares a decision
assessment document for each precedental case decided by the court. In addition, the office of
Compensation and Pension holds monthly video seminars with the VAROs. The Board of Veterans’
Appeals trains new employees by videotapes, which could be distributed to the VAROs.

The Veterans Benefits Administration (VBA) has not been innovative enough in changing its
inefficient procedures for processing claims. Excessive delays and backlogs continue to plague the
system, sometimes forcing veterans to wait years for resolution of their claims. Part of this situation,
as VVA has noted in other forums, is a general problem of performance quality at the initial decision-
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maker level -- rating specialists. VVA, and the VA itself, agrees with the Commission’s view that
VBA should review decisional data from the U.S. Court of Veterans Appeals and the Board of
Veterans’ Appeals, as a quality control mechanism. VVA would take this concept even further, and
urge VBA to also analyze Hearing Officer and Administrative Review decisional data. Moreover,
all these types of data should be used to determine which rating specialists repeatedly make the same
types of errors. This information should then be used for retraining, as well as performance
evaluations and appropriate personnel actions.

If continued and amplified, these efforts should help enable VAROs to attain the goal that the
Commission and VVA share, which is “getting it right the first time.”

There Should be No “Delimiting Period” for Filing Claims

The Report explores the pro’s and con’s of establishing a “delimiting” date for claiming
benefits after separation from the military. This would impose rigid cut-off dates after separations
within which veterans would have to file for benefits, after which all claims would be barred.

VVA opposes any requirement imposing a cut-off date for filing claims. First, as is the case
with its discussion of finality, the Commission overlooks that there is a de facto delimiting procedure
already in operation. Thus, the longer after separation a veteran applies for compensation, the more
difficult it is to provide service~connection, since evidence linking a present disability to incurrence
or aggravation in service becomes lost or destroyed.

The Commission correctly notes that many veterans have suffered a service-related injury or
disease but defer filing immediately after separation because of reasons varying from lack of
knowledge of eligibility to the lack of severity of disability within this time. Jd. af 263-64. A large
percentage of claimants using VVA’s veterans benefits services are veterans who have filed for
benefits for the first time, sometimes as long as twenty or more years from separation. The same
reasons cited by the Report for not promptly filing a claim for a disability are expressed to VVA by
claimants to whom it provides its services. Rather than establishing a delimiting period, there should
be increased emphasis on the part of the Department of Defense in explaining the advantages of
making early filings for veterans benefits.

Coordination between the VA and the Department of Defense in informing all medically
retired veterans, regardless of the extent of their disability, of the availability of VA compensation
would significantly improve the prompt filing of claims for those veterans with a demonstrable
service-connected injury or disease. Providing simple but coherent and comprehensive information
about VA compensation to all separating veterans would achieve the benefits of a delimiting period
without any corresponding unfaimess and prejudice to veterans who, for reasons recognized in the
Report, defer an initial filing for veterans benefits.

Congress Should Place No Additional Limits on Finality of Decisions for “Repeat Claims”

The Commission devotes extensive comments about “repeat” claims, which it says are the
majority of claims adjudicated by the VA and those requiring the most time in adjudication, resulting
in a consumption of its resources and adding to its administrative costs that it implies are
disproportionate to the benefits to veterans. The Report notes that many of these “repeat” claims
are brought by veterans with other service-connected disabilities, in some cases as low as a ten
percent evaluation. Therefore, the Report leaves an impression that the VA adjudicative process
would be improved if there were some other way of dealing with repeat claims, if not altogether
eliminating them. VVA disagrees.

VVA opposes any modification of the of the way the present system deals with repeat claims
and maintains that all claims should be treated with identical procedures. First of all, as a general
matter, one reason for the number of repeat claims in the system results from improper adjudication
at the Regional level. For example, the Report notes that the Board reverses 60 percent of all VARO
decisions, and Chief Judge Nebeker informed the Commission that 60 percent of all Board decisions
contain administrative error. It would appear logical to suggest that many repeat claims would be
eliminated if VAROs “got it right” the first time. This would moot some of the more drastic
resource-saving solutions contemplated by the Report, such as paying some disability compensation
in lump surns and imposing cut-off periods after separation beyond which veterans would be barred
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from filing claims, even for diseases with medically-recognized delayed onsets.

The fact that the caseload at the Board of Veterans’ Appeals is growing, according to the
Commission, is not due to the fact that the VA fails to render correct decisions at the Regional level.
Instead, the Commission attributes this growing caseload, in part, to the fact that there is no “finality”
with respect to VA claims, allowing veterans to file and refile claims for service-connection, for
evaluations of disabilities not previously reported to the VA, and for increased evaluations for
disabilities already established by the VA, ad infinitum.

This portrayal of an endless succession of identical but meritless claims overlooks the fact that
there are already statutory administrative controls in place that prevent unlimited relitigation.
According to law, all unreviewed VARO decisions are generally final and can be opened only by
presentation of “new and material evidence.” 38 C.FR. § 3.104 (1996). “New” evidence is
evidence that has not been presented to the VARO before and which is not cumulative of evidence
already before the RO. “Material evidence” means evidence which, if considered with the evidence
already in the file, would make it a reasonable possibility that an outcome different from a previous
VARO decision would result, The U.S. Court of Veterans Appeals has endorsed this limited concept
of finality, and VVA agrees with this wholeheartedly.

The requirement that a claimant submit “new and material evidence” to re-open a denied claim
imposes a regulatory check on meritiess “repeat” claims, particularly since the requirement of “new
and material” evidence is a threshold determination, requiring minimal administrative resources, both
at the VARQ and at the BVA. In other words, the VA is not required to readjudicate the claim from
beginning to end in every instance. It need only examine the new evidence submitted. If it is not
“new and material,” the VA can dismiss such claims. It is only when a claimant submits “new and
material” evidence on a “repeat” claim that additional effort by the VA is required to resolve the
claim. When new and material evidence establishes a reasonable possibility that the outcome of 2
previously denied claim would be changed, such a claim is meritorious, and it would be unfair not to
ask the VARQ to assist the development of such a repeat claim and to adjudicate it.

VVA is concerned about any proposal to impose finality on the VA claims process, because
it would break the vow that the government will always take care of the needs of those who came
to its aid in times of wartime and peacetime. Finality would suggest such “repeat” claims are less
meritorious than “original” claims. This is manifestly not the case, as an examination of each class
of “repeat” case will readily show. As explained by the Commission, “repeat claims” include three
broad categories of veterans, those seeking: (1) increased evaluation of an established service-
connected disability, (2) service connection of a disability not previously claimed; and (3) service
connection for a disability previously determined not to be service-connected. It does not require
extensive analysis to show that, from the veteran’s standpoint and one consistent with the overall
philosophical principles guiding veterans law, “repeat” claims are just as important to veterans as
initial claims and to impose a stricter bar of finality upon them than the new and material evidence rule
would be unfair. It would also be contrary to the underlying objectives of veterans law, which is that
they will be compensated for all service-connected injuries or diseases and not only those exceeding
a 20 percent evaluation.

A closer examination of the categories of “repeat claims” underlines the importance of not
establishing a bar of finality after the first adjudication. Claims for increased evaluations, the first
category of claims cited by the Commission, are highly important to veterans. There are few residuals
of service-connected injuries or diseases that remain stable over time, and the fact that some
disabilities do increase should be acknowledged and reflected within the structure of VA disability
compensation.

All claims for evaluations to increase a disability should be treated identically with the
procedures for assigning an evaluation to a disability in the first place; and veterans whose initial
disability is rated as noncompensable or assigned a ten percent evaluation should be accorded the
same access to the VA adjudication system as those veterans whose disability is initially rated at a
higher level.

As for claims for disabilities not previously recognized, the second category of “repeat
claims”, VA regulations and practice acknowledge that many disabilities incurred in or aggravated
by service have, by their very nature, a delayed onset. Post traumatic stress disorder is a paradigm
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example of a mental disorder that manifests years, if not decades after service. Thus, it would be
impossible for a veteran upon scparation from the service to apply simultaneously for a demonstrable
injury or wound and for a separate service-connected disability with a delayed onset that he/she might
or might not have at that time.

To say that such a veteran would have only a single opportunity to file all the claims for
service-connected disabilities he/she has or which may have at some point in the future, beyond being
impractical, would distort the rules of finality to act against veterans with meritorious claims. A harsh
rule of finality would also overload the VA system by setting off the equivalent of a land-rush for all
veterans immediately separated from service to file for every disability they actually have or they think
they might have in the future.

VVA unalterably opposes the imposition of a bar of finality based upon disabilities initially
adjudicated, correctly or otherwise, as not service connected. It has been VVA’s experience that
many veterans are initially denied service-connection for disabilities they believe they acquired in
service. This is often due to the fact that service medical records have been lost, misplaced, or
destroyed, or in-service treatment was not recorded on extant medical records. This is frequently
encountered in the case of disabilities acquired in Vietnam, particularly for wounds or diseases
treated by medics in the field. Such veterans often are able to establish the service-connected nature
of these disabilities only by “buddy statements” they acquire years later.

Even claims that are subsequently determined to be service-connected and rated at a zero
percent evaluation are important to veterans, because they entitle the holder to priority treatment at
VA medical facilities for those service connected disabilities. With service-connection already
established, a noncompensable rating can predicate a relatively simple rating increase if the disease
or residuals of an injury worsen. If 8 VARO denies such claims initially, as a result of insufficient
evidence or simply as a result of error, it would be unfair to veterans assigned such an evaluation,
although the amount of administrative resources expended on such claims, to the thinking of the
Commission, may be of disproportionate benefit to a veteran. VVA does not believe that the benefits
of service connected VA mexlical care should be denied to any disabled veteran, even if his disabilities
are not severe enough to warrant compensation.

As the Commission acknowledges, weighing against the institution of additional provisions
regarding finality, “Repeat claims should present limited and narrow issues, particularly if the prior
decision included well articulated ‘reasons and bases.”” Id. at 200. Again, this is another example
of the importance of a VARO getting it right the first time, which is a far sounder solution than
fimiting “repeat claims” because of deficiencies in the VA adjudication system. VVA agrees that
improvement in adjudication at the VARQ level is one of the most critical objectives that any
reworking of the VA should attain, and one Congress should emphasize, rather than being distracted
by references to “repeat claims.” An improved adjudicative process will benefit the veteran, his
representative, and the integrity of the process itself.

Benefits Should Not be Provided as a Lump Sum

The Report explores the concept of providing lump sum disbursement for disabled veterans
whose evaluations are 10 percent. Jd. at 272-288. Sound policy reasons operate against this
proposal. Again, there is already in place a de facto system of lump sum payments as a result of
delays in the VA adjudicative systems. Many veterans with original claims can literally wait years
before entitlement to benefits is determined, particularly if review by the BVA or the court is
necessary, after which they are rewarded for their efforts and persistence by a large “retro check”
from the VA

The lump sum rates examined in the Report would be unfair to veterans with disabilities rated
at 10 percent. As a result of the existing system of de facto lump sums explained above, virtually all
veterans receive some lump sum, in the form of retroactive payment. For example, a veteran who
spends a year before receiving a ten percent evaluation will receive a lump sum payment of $1,128
at current rates. This compares to the $10,290 one-time payment proposed in Scenario One of the
Report. Jd ar 275. In other words, a veteran assigned a 10 percent evaluation would have to receive
benefits ten years or more to be better off from a financial standpoint than the $10,290 lump sum
proposed in Scenario One -- and this assumes no cost of living allowance increases in benefits. The
lump sum benefit of Scenario Two, which is based on the average life expectancy of veterans entitled
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to disability as a whole, would be $12,772, which is not significantly better.

Without any evidence that veterans assigned an evaluation of 10 percent would be relieved
of that disability within ten years, the lump-sum proposals of Scenario One and Scenario Two would
operate to deprive veterans with service-connected disabilities lasting more than ten years, when the
purpose of this program is to compensate them for this disability throughout their life.

Multiplying the unfairness to veterans with disabilities evaluated at 10 percent is the structure
of the VA’s Schedule of Disabilities, which does not provide evaluation in one percent increments
or even the same increments among various disabilities. For example, the next evaluation after ten
percent for Post Traumatic Stress Disorder is 30 percent. Notwithstanding 38 C.F.R. § 4.7, which
authorizes rating boards to assign veterans to the highest disability rating that best approximates their
disability pictures, many veterans with PTSD whose disability pictures best approximate a 20 percent
evaluation (which is not provided by the Schedule) would be frozen at 10 percent, and their holders
would receive a lump sum. At the same time, veterans with other disabilities for which the Schedule
provides for a 20 percent assignment -- such as arthritis of two major joints -- would continue to
receive benefits monthly. Such a disparity of treatment between equally disabled veterans would be
arbitrary and capricious.

Few of the arguments cited by the Commission in favor of a lump sum payment set forth a
compelling policy reason for adopting a program for lump sum payment to veterans . As a practical
matter, financial considerations of the U.S. Treasury cannot be ignored, of course, but should be
balanced with the overall objective of the veterans benefits system, recently summed up by Secretary
Brown in the following terms: “The Department remains faithful to its historical underpinnings in
representing a grateful Nation’s respect for its veterans of military service. It is an honored tradition
to which VA people everywhere have committed themselves and which I am proud to uphold.”
Annual Report of the Secretary of Veterans Afffairs for Fiscal Year 1995 atii. The transitional
financial barriers for recently discharged veterans cited by the Commission - for education or to start
a business — do not apply to the many veterans who apply for compensation benefits years after
separation, who generally have their careers already underway. Indeed, a main purpose of the VA
compensation system is to provide compensation for the average loss of functionality in the
workplace caused by a service-connected disability that reduces the money available to disabled
veterans and their families for the expenses of living -- not as a subsidy program to reintegrate
veterans into society. This is as true for veterans whose disabilities are assigned a 10 percent
evaluation as it is for those assigned to a higher rating.

As a “nest egg” for starting businesses, expanding businesses, and pursuing educational
benefits, lump sum payments between $10,000 and $12,000 are hardly sufficient. Veterans with
significantly more severe disabilities have these same needs, but there is no mention in the Report of
a proposal to convert the entire VA system into a tort-based model, with a lamp sum recovery
payable to all disabled veterans. Such financial burdens as recently separated veterans with minimal
disabilities might face, as compared to their civilian counterparts, are far better addressed by other
existing programs, such as those administered by the Small Business Administration and existing
veterans’ educational benefits and vocational rehabilitation programs.

One of the most compelling reasons against payment of lump sums for minimal disabilities
is pointed out by the Report is that many disabilities worsen over time. /d at 284. 285. Providing
a “safety net” for veterans whose conditions deteriorate severely, as the Report suggests (id. at 285),
would introduce needless complications intc what was intended to be a simplification of
administration and would introduce functionally unrelated pension-type financial considerations into
a program of compensation. Also, as the Commission candidly acknowledges, there is a significant
risk of irresponsible expenditure of lurp sum benefits. Jd. af 285. This risk increases the possibility
that the VA’s pension caseload would grow as a result of veterans who have spent their lump sums
irresponsibility but who still are prevented from engaging in employment by reason of their service-
connected disabilities, becoming impoverished and claiming VA pension benefits. Providing
caseworker services to recipients of lump sum payments to ensure their prudent expenditure would
offset any financial and administrative savings. Finally, as the Commission notes, establishing lump-
sum payments for disabilities might be seen as a “get-rich-quick” scheme for veterans who ordinarily
would not apply for benefits to apply for a quick $10,000-$12,000. Id. at 286. Therefore, VVA
opposes the concept of lump sum compensation benefits.



72

The Board Should Continue to Provide Final Agency Decisions

In an ideal world, where VAROs rendered correct decisions, there would be no need for a
BVA or the U.S. Court of Appeals. The high number of remanded cases from the BVA and from
the court, however, speaks volumes about inadequacies in the quality of VARO decisions. The
revision of the appellate process suggested by the Commission will not cure this problem, and any
“cure” that might result will be worse than the disease. For this reason, VVA does not endorse any
major overhaul of the present system, although the streamlining of appeals can be accomplished
without any sacrifice to veterans or the system.

VVA opposes the Commission’s proposal to restructure the appellate hierarchy within the VA
as unwarranted and fundamentally flawed. As a result of the changes proposed by the Commission,
the success and timeliness of the hearing officer program would be parlayed into a system where an
appeal to a hearing officer would become a mandatory step in the appeals process. Since these
hearings would involve the de novo review now performed by the Board, this will limit the scope of
the Board to the appellate function of “correct{ing] clear error and ensur{ing] the legal sufficiency
of the hearing officer’s decision.” Jd. at 221. In some instances, the BVA could issue a brief order
simply denying review. Id at 222.

Under the Commission’s proposal, the court’s jurisdiction would be limited to a review of a
Board decision that “correct[s] clear error and ensure(s] the legal sufficiency of the hearing officer’s
decision.” Report at 221. The court’s jurisdiction would be cut sharply back, since proceedings
below the Board level, both by hearing officer and by the VARO, are viewed as being merged into
aBoard decision. As a result of the proposal, the court would be precluded from reviewing decisions
for compliance with key provisions of the statute, including whether the Secretary has fulfilled his
duty to assist, whether the decision contains a statement of reasons and bases for the decision, the
evidence considered by the Secretary, the correctness of a VARO decision denying a claim as not
being well grounded, whether the veteran has been given the benefit of the doubt, 38 U.S.C. §
5107(b), and a variety of other matters. All of these issues would be decided by the hearing officer
and merged into the Board’s decision of legal sufficiency and freedom from clear error.

In short, the whole purpose of the Veterans Judicial Review Act and the marked
improvements that it has brought to the system would be gutted unless the statute is changed to
permit the court to review both the Board decision and a mandatory hearing officer decision. If the
court’s jurisdiction is limited to reviewing only the Board’s decision and not the de novo mandatory
hearing officer decision, there is a high risk that the adjudicatory system would revert back to the days
of “business as usual” before the VA. It would be virtually identical to the situation Congress
thought so intolerable that it created a court of appeals to ensure that VA decisions adhered to
statutory and regulatory law and that veterans were given due process.

To rework the statute to permit the court to review a hearing officer’s decision for sufficiency
of fact and compliance with all statutory provisions and a Board decision for sufficiency of law and
freedom from clear error could be done, but would achieve very little. Such a mix-and-match system
has no superiority over the present situation, where claimants now are entitled to have a hearing
before the VARO and a hearing before the Board. Under the present situation, the court has to
review only one decision, under which all previous decisions are merged. Veterans aware of the fact
that regional Hearing Officer decisions reverse an astonishingly large number of VARO decisions can
now take advantage of the availability of such hearings, with their high chance of success. Other
veterans, who believe that their case has been developed adequately before a VARO but that the
decision is wrong can go directly to the Board’s appellate functions of reviewing, on a de novo basis,
all decisions of fact and law. For veterans in the latter class to undergo the delay of a mandatory
hearing that would accomplish very little and would extend the time for the Board to do justice in
their case.

In addition, a cut-off date beyond which additional evidence could not be submitted in
response to a VARO decision would be highly prejudicial to veterans. Many veterans do submit
further evidence after a VARO decision to correct deficiencies in their case pointed out by that
decision, and such evidence can now be considered by the VARO or, with appropriate waiver, by the
Board. A cut-off date for additional evidence would mean that any additional evidence would have
to be presented in a new claim before the VARO. Not only would this mean that a veteran would
have lost the earliest possible effective date for benefits, but also such evidence would be subject to
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the stringent test of “new and material evidence.”

These observations aside, VVA would favor expanding the authority of hearing officers to
set aside a VARQ's decision. But there is no guarantee that a hearing officer will always reverse a
VARO decision and might affirm this on a basis of the same errors that were committed by the
VARO. For these reasons, we would in no circumstance favor the unworkable system advocated by
the Commission.

Veterans Should be Allowed to Retain Private Attorneys

VVA has reason to be proud of its nationwide network of veterans’ service representatives,
all of whom are lay advocates that assist veterans in navigating the often labyrinthine processes of the
VA adjudicatory system. VVA provides a comprehensive training program to those committed
individuals seeking to become accredited service representatives, provides newsletters updating them
on developments before the VA, and conducts periodic refresher training. VVA service
representatives help veterans complete forms, gather and marshal evidence, represent them at
hearings, and otherwise assisting veterans to develop their claims. By and large, VVA’s field
representatives and those of other service organizations have done an excellent job in assisting
veterans and should play a continuing part in the adjudicative process.

The Veterans Judicial Review Act of 1988 and the creation of the U.S. Court of Veterans
Appeals has broadened the fee-paid attorneys in the adjudicative process. Under present law,
veterans can now engage the services of attorneys for all future phases of their claims once they have
received a denial of their claim by the BVA. Fee agreements between claimants, by which claimants
pay attorneys a portion of their past-due benefits, are subject to approval of and administration by the
BVA.

Congress should seriously consider broadening the scope of proceedings before the VA when
veterans can engage attorneys on a fee basis. The Report states that fewer than one percent of
represented applicants designate attorneys at the VARQ and only five percent are represented by
attorneys at the BVA level, while 87.9 percent of represented appellants designate attorneys before
the court. Jd at 140-41. This disparity between attorney representation at the court and
administrative proceedings stems from the fact that attorneys are prohibited from charging fees until
a veteran’s claim(s) have first been denied at the BVA.

Both federal and state officials have recognized that involvement of attorneys at even the
fowest levels of adjudication results in more effective presentations and thus more improved and fairer
dispositions by the administrative bodies. Accordingly, both Social Security and state workmen’s
compensation programs, neither of which is more complex than VA disability programs, encourage
attorney participation throughout all levels of adjudication by providing fees o be paid out of past-
due benefits.

The law should be modified to encourage the participation of attomeys on a fee basis before
the VA at the early stages of the claims process, at least after an initial denial by the VARO. Sound
policy reasons support such a structural change. First of all, lawyers are trained and skilled to
understand and apply regulations goveming eligibility to veterans disability benefits and in the
evidentiary means by which a claim can be established. The presence of such lawyers within the ranks
of VA advocates will improve the speed and quality of adjudication and the overriding need for the
VA to get it right the first time.

Introduction of lawyers at the VARO level will have other beneficial results. Service
representatives are usually located in VA VAROs and VA medical facilities, where they can provide
on-the-gpot assistance to disabled veterans who need assistance in navigating the VA benefits system.
Veterans living in places distant from a VA VARO, and who are often prevented from traveling to
such facilities due to their disability or lack of funds, are prevented from receiving the face-to-face
assistance of a service officer. There are very few locations, however, that do not bave an attorney
who will handle Social Security and workman’s compensation claims. Adding veterans benefits to
the disabilities which can be represented by counsel will mean that veterans will not have to travel to
VARGO:s or to VA medical centers to receive assistance, since there could be shortly in place a system
of attorneys skilled in veterans benefits proceedings, just as there already is a base of competent
attorneys willing to represent claimants before the Social Security Administration and workman’s
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compensation proceedings.

In addition, bringing attorneys into the process will relieve the caseloads of service
representatives. Many service representatives are so overwhelmed by their existing caseloads that
they are unable to provide personal assistance to every claimant through each step of the process.
An attorney who seeks to be compensated out of part of a veteran’s retroactive payment will have
stgmﬁcant incentives, both financial and ethical, to assist his client in a way that will expedite the
maximum payments allowable by law — a goal that the VA has explicitly adopted. Thus, the presence
of attorneys at the regional level will also relieve overworked adjudication officials in discharging
their duty to assist veterans presented a well-grounded claim. Attorneys specializing in disability
cases in other areas are skilled in marshaling often complex medical evidence to present to the
adjudicators, and their presence in the VA process will provide a service to a represented veteran and
to the system as a whole.

'VVA has always fought for the right of a veteran to hire an attorney. VVA took the lead in
abolishing the $10 fee limit. Nearly a decade after its passage, it appears, that the VIRA has not
provided enough freedom or incentive for attorneys to represent many veterans in their claims.
Congress should now consider allowing attorneys to be compensated for providing representation
at the VARO level, or at least at the BVA, where evidence can still be added to the record.

The Commission concluded that the VA should not be in the business of enforcing attorney
fee agreements. Ironically, VVA has observed that the VA itself may be unnecessarily wasting its
resources by reviewing every attorney fee agreement, even though this is not required by statute.
Specifically, 38 U.S.C. Sec.5904(c)(2) states that BVA, “upon its own motion or the request of
another party, may review such a fee agreement” to determine if it is excessive or unreasonable, and
if so, “may order a reduction in the fee.” In practice, VVA has observed that the BVA automatically
reviews every fee agreement under its jurisdiction. VBA Circular 20-92-14 (May 29, 1992), par.2 g-
h,18. The BVA has acquiesced to this policy. BVA Chairman’s Memo 01-92-19 par. 2b (June 29,
1992). Since VVA.is not aware of any widespread problem of attorneys overcharging veterans, this
may be a waste of the VARO’s and the BVA’s staff and fiscal resources. In addition, this practice
appears to delay claims involving attorneys, which is another disincentive for them to represent
veterans.

Summary and Conclusion

VVA commends the Commission for asking the questions that should be asked of a system
that is not perfectly achieving the objective of correct and prompt decisions important to disabled
veterans. Although VVA does not necessarily agree with the solutions proposed by the Commission,
in its belief that fine-tuning of existing VA procedures would bring the system in conformity with its
declared objective, we hope that the Report serves to focus the attention on Congress on what is
wrong with the VA adjudication system and what needs to be done to fix it. As we have emphasized,
the first — and perhaps the only step -- that needs to be taken is to help VAROs “get it right the first
time.” Some of the conclusions of the Report, such as delimiting periods, short shrift paid to “repeat
claims,” and lump sum payments, as well as the radical changes proposed for the appellate procedure,
do not get at this important objective of ensuring that the first decision of a veteran’s application for
disability benefits is decided correctly and in a timely fashion. This is what Congress should focus
on.

VVA commends the Department of Veterans Affairs leadership for facing the quality
problems in the claims adjudication system. We are confident that working together with the veterans
service organizations, and the Congress, VA can make needed improvements, which our veterans
expect and deserve.

Thank you for the opportunity to present VVA’s views on these important issues. This
concludes our statement. We would be pleased to respond to any questions.
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Mr. Chairman and members of the Committee:

Thank you for the opportunity to present our views on the findings and
recommendations in the final report of the Veterans' Claims Adjudication
Commission. AMVETS has not recieved any federal grants or contracts during
FY 97 or in the previous two fiscal years.

The Commission was charged with evaluating VA's efficiency in the claims
adjudication process, and determining ways to improve that efficiency to reduce
the current backlog of cases. It was not a veteran’s benefits Commission charged
with analyzing the merits of the benefits themselves, but, despite this lack of
mandate, the Commission chose to wander into that arena anyway. In doing so, the
Commission report reveals a lack of understanding of the uniqueness of veterans'
compensation.

The most fundamental principle of VA compensation is that the level of the
benefit is to correspond to the level of disability. This principle obviously requires
adjustments in the level of benefits with the worsening or improvement of the
condition. Attempting to apply commercial insurance companies' data and cost-
saving schedules to VA compensation ratings is ludicrous, at best, and grossly
insensitive and ignorant of the issue at worst.

The advantages of "lump sum" payment as advanced, by the Commission, reads
like a manual put out by the insurance companies. It is a thinly disguised effort by
the Commission for VA to abrogate its responsibilities to our disabled veterans.
Implicit in the Commission's findings is that some veterans are not deserving of
their benefits and abuse the claims process for personal gain. Instead of finding
ways to improve the process, the Commission chooses to question long-established
public policy. Trying to draw parallels between commercial insurance carriers,
and the VA compensation program, is akin to comparing apples and oranges --
there is no basis for comparison.

The Commission would "streamline" VA's compensation process by offering one-
time, lump-sum payments to veterans. We find this crass and completely
objectionable. In effect, the Commission is "buying off" these veterans with a one
time payment for lower-rated disabilities and prohibiting them from ever
reopening their claim should the condition worsen in later years.

Under the lump-sum proposal, VA would relieve itself of future obligations to
these service-connected veterans - wash their hands of them, so to speak -- and
abrogate themselves of their responsibility to care for them when their condition
worsened. This proposal flies in the face of everything veterans' compensation is
all about and AMVETS strongly opposes it.

We also oppose the imposition of time limits for filing claims. Nothing in the
Commission report indicates those time limits for claims-filing would reduce the
total number of claims filed, nor the number of frivolous claims. To the contrary,
if a veteran knows that he or she has a date certain to file a claim, he or she will
more than likely file a claim just to beat the deadline, if a valid claim exists.
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Regarding the Commission's recommendations for the Board of Veterans Appeals
(BVA), we feel BVA's focus should be on remedying any mistakes and should not
focus solely on legal issues. When BV A reviews a decision, it must review all
relevant evidence. If the authority of BVA to correct regional office mistakes is
more restricted, as advocated by the Commission, the Board would not grant as
many appeals. This is not a service to the veteran. The Secretary's final decision
would be ensured, not fairness to the veteran. AMVETS opposes this
recommendation.

Mr. Chairman, we feel the Commission report is long on statistical data and short
on improving claims processing for veterans. Rather than focusing on its
Congressional mandate to study the "V A system for the disposition of claims, the
Commission chose to analyze the merits of the benefits themselves and the
deservedness of veterans to receive those benefits. More emphasis was added to
study the type of reform needed to reduce the number of claims filed and
government obligations to veterans in future years. None of this helps veterans or
expedites the claims process. The Commission's report is a dangerous first step,
down a slippery slope, of abrogating this nation's duty, to compensate those
disabled veterans as a result of military service.

AMVETS joins with its colleagues from the other Veterans Service Organizations
in opposing the tone and direction of this report.

Mr. Chairman, this concludes my testimony; I welcome any questions you or the
members of the Committee may have. Thank you.
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UNITED STATES HOUSE OF REPRESENTATIVES
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Mr. Chairman and Members of the Committee:

I am pleased to present the views of the Disabled American Veterans (DAV) on the
findings and recommendations in the final report of the Veterans’ Claims Adjudication
Commission.

As an organization of more than one million service-connected disabled veterans and a
Women’s Auxiliary, DAV has a special interest in improvement in the claims processing system
of the Department of Veterans Affairs (VA). Given our close involvement in both the processes
and substance of veterans programs, we believe we are in a position to know VA’s strengths and
weaknesses and have insight into VA’s problems, their sources, and their solutions. We do not
believe that recommendations of the Veterans’ Claims Adjudication Commission would
accomplish the goal of improving the claims processing system. The DAV therefore appears
before you to oppose the recommendations of the Commission as discussed below.

Congress established the Commission to study the “[VA] system for the disposition of
claims.” The term “[VA] system for the disposition of claims” means the “processes and
procedures” of VA “for the adjudication, resolution, review, and final disposition of claims for
benefits under the laws administered by the Secretary.” The purpose of the study was to evaluate
the system to determine (1) the “efficiency of current processes and procedures” and the “means:
of increasing the efficiency of the system™; (2) the “[m]eans of reducing the number of claims
under the system for which final disposition is pending”; and (3) the “[m]eans of enhancing the
ability of the [VA] to achieve final determination regarding claims under the system in a prompt
and appropriate manner.” (Emphasis added.) The study was to include several factors which
might impact the effectiveness and efficiency of the system and its processes and procedures.
The Commission’s final report was to include its findings and conclusions from its evaluation of
the system, its recommendations for improving the “system for the disposition of claims for
veterans benefits,” and “[s]uch other information and recommendations with respect to the
system as the commission considers appropriate.” (Emphasis added.)

Thus, as indicated by its name, the Commission was charged with evaluating the
efficiency of the current claims adjudication processes and procedures, with the purpose of
determining ways to improve the efficiency of the system and to reduce the current claims
backlog (i.e., “the number of claims under the system for which final disposition is pending”).
This Commission was not a veterans’ benefits commission and was not charged with analyzing
the merits of the benefits themselves. Unfortunately, the Commission chose to depart from its
statutory mandate. The Commission made its own gratuitous judgements about the deservedness
of veterans, the wisdom of the programs, and the types of reforms that should be made to reduce
claims and government obligations to veterans in the future. The Commission undertook very
little study of the dynamics of the work processes and procedures and provided very little in the
way of supported conclusions and recommendations pertaining to the matters it was created to
study.

Instead of studying the work processes, the Commission conducted exhaustive statistical
analysis of the populations of veterans with completed original claims, pending reopened claims
or pending appeals, and veterans added to the disability rolls during fiscal year (FY)1995. The
Commission determined the composition of these groups according to demographic
characteristics and disability status. The disability status was evaluated according to origin,
degree, and type. The Commission concluded that many of these veterans were already
receiving compensation for lower-rated service-connected disabilities. The Commission found
that claims for service connection for knee conditions were more prevalent than any other single



disability. The Commission projected the costs of compensating these veterans over their
lifetimes. The Commission devoted an entire section to analyzing the characteristics of veterans
with service-connected knee conditions. The Commission went so far as to formulate a list of
what it determined to be the most useful diagnostic and evaluative tests for knee conditions.

From these studies, the Commission found that a large percentage of repeat claims were
filed by veterans who were already service connected but receiving compensation for lower-rated
disabilities or service connected for disabilities noncompensable in degree. The Commission
concluded that compensation, as a product, is partly responsible for the VA’s claims backlog
because its life-long nature creates an incentive for veterans to reopen their claims for higher
benefits. According to the Commission, this life-long approach “motivate[s]” and “permits
reapplication for benefits.” The Commission asserted that, because claims can be reopened to
seek additional benefits, the process has no “finality” and “no distinct end.” The Commission
warned: “As a result of these and other factors, repeat claims dominate the compensation
workload and, absent some fundamental change in program or policy, can be expected to do so
well into the future.” The Commission also observed that, because the VA’s Schedule for Rating
Disabilities provides disability ratings from 0% to 100%, it is an added incentive for “veterans
with lower disability ratings to reapply for increased benefits.”

Using the statistical data and assumptions about the number of new veterans that will be
added to the disability rolls, the Commission made projections that repeat claims could, by the
year 2015, rise to as high as 110% of the number of repeat claims filed in FY 1995. The
Commission said: “The projections of disability compensation workload in 2015 . . . raised
legitimate concerns among Commissioners about the effect of VA’s disability product design on
the system for disposition of benefit claims. On the basis of these concerns, the Commission
proceeded to explore issues associated with product design that appeared to most significantly
complicate or otherwise congest the claims processing system.” The Commission indicated that
it decided to “investigate whether alternative configurations of the benefit could yield product
advantages for veterans and relieve congestion in the processing system.” The Commission
purported to explore “issues of program intent and issues of program innovation” and suggested
that it was searching for “alternative ways of achieving the purpose of disability compensation
that would be consistent with streamlining the claims process.” The Commission cited changes
in other disability programs as support for the proposition that VA’s disability program should be
changed to be more consistent with “the disability environment as it exists today.” Concerning
other disability programs, the Commission observed that recent experience has caused “other
disability programs to redefine disability [or] to restructure insurance policies.” Comparing VA
to commercial interests, the Commission said:

Because VA is insulated from the incentive structure of the marketplace, VA
programs and practices are not subjected to either “bottom-line” economic tests or
market appeal tests in the same way those of commercial insurers are. The
Commission does not regard this condition as entirely advantageous or
disadvantageous for veterans, taxpayers, or VA itself. However, it does tend to
make commercial insurers more innovative and aggressive in their approaches to
cost-saving and product-feature strategies. Consequently, it is reasonable for the
Commission to review program and administrative practices of commercial
insurers to determine whether they would be suitable for adoption or adaptation
by VA,

The Commission therefore pointed to what it perceived as the many advantages of lump-sum
payments as a means to reduce future claims and fiscal obligations of the government, while
supposedly serving veterans’ needs at the same time.

In this exercise, the Commission ventured totally beyond the scope of its assigned
mission. It made no attempt to show any cause and effect relationship between the differing
characteristics of veterans and the amount of work required to process their claims. For example,
the Commission did not show that claims of veterans from one period of service or claims for
one type of disability or claims originating from one cause were any more time consuming,
complex, or labor intensive than other claims. The Commission necessarily implied by the
significance it attached to its observation about what kind of veterans and what type of
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disabilities comprise VA’s workload that these veterans are not deserving of the benefits they
receive and abuse the claims process by claiming higher ratings merely because they exist, that
is, merely for personal gain. The Commission made much of the fact that a portion of these
disabilities were unrelated to combat, were incurred during peacetime, or were only moderately
disabling. This reflects on the Commission’s approach to its mission. In this respect, the
Commission was interjecting its own value judgements and questioning public policy, not
endeavoring to find ways to improve the process. The Commission apparently has the erroneous
notion that a veteran’s worthiness for compensation is proportionate to his or her level of
disability. We believe that a veteran with a 10% disability due to a shell fragment wound is just
as entitled to the compensation he or she receives at that rate as another veteran who is 100%
disabled due to a service-incurred respiratory disorder, for example. We believe that a veteran
rated 50% is just as entitled as a veteran rated, 90%.

We question the methodology employed by the Commission in projecting the number of
reopened claims for the year 2015 (space does not permit us to deal with that issue here), and we
suspect that the projections are high, but limiting the number of future claims was not within the
purview of the Commission’s duties in any event. It is hardly a surprising revelation that the
Commission found more of VA’s caseload is reopened claims than new claims. Reopened
claims are from the much larger number of service-connected veterans from conflicts throughout
this century who are seeking adjustments in their benefits, while most first-time claims are from
the much smaller group of recently discharged veterans. A fundamental principle of VA
compensation is that the level of the benefit is to correspond to the level of disability, and this
necessarily requires adjustments with worsening (and improvements) in the condition. The
system does have limits and finality, however. The Commission’s assertions to the contrary
reveal its lack of understanding of VA’s limits on reopening or reconsidering claims. See, e.g.,
38 U.S.C. §§ 5108, 7104(b); 38 C.F.R. §§ 3.156, 3.159, 20.1100, 20.1103, 20.1104, 20.1105
(1996).

The long-term costs of compensating veterans was not a legitimate area for the
Commission’s study and deliberation. This is yet another point indicating the real motives
underlying the Commission’s direction and recommendations. Similarly, because methods of
payment and limitations on claims and future liabilities in commercial programs are driven by
profit motives, there are no valid paraliels between reforms in the commercial insurance industry
and compensation for service-connected disabilities. The purpose and goals of other disability
programs are so dissimilar to VA’s disability compensation program that they do not provide a
model for VA programs to emulate.

The Commission would solve VA's problems, not by improvements in the system, but by
changes to reduce eligibility and limit veterans’ rights to file and reopen claims as a way to
reduce VA’s workload to levels compatible with its current performance levels. In other words,
the Commission would make changes to serve the system and accommodate the status quo, not
better serve veterans. The Commission would force veterans to accept a one-time payment for
lower-rated disabilities. This way, the Government could relieve itself of any future obligations
to these veterans by lump-sum settlements based on the degree of the disability when rated low.
VA could pay these veterans off while their disabilities are still minor and then forever wash its
hands of them—avoid their reopened claims and avoid paying higher compensation when their
disabilities worsen.

The Commission’s attempt to show that lump-sum settlements would benefit veterans is
also flawed. Some of the Commission’s rationale is included in these statements: (1) “It is
questionable, for example, whether monthly compensation at the 10[%] disability rate
meaningfully assists with a veteran’s rehabilitation”; (2) “The Commission developed
preliminary evidence that paying less disabled veterans by lump sum could potentially provide
them greater adjustment assistance, reduce program costs, and allow reallocation of
administrative resources within VBA to better serve the needs of more severely disabled
veterans™; (3) “A lump sum benefit payment invested in commonly available financial
instruments could provide veterans with substantial monetary benefits during their lifetimes”; (4)
“A veteran who does not invest a lump sum benefit payment may realize little or no advantage
from receiving entitlement in that form. Even so, the $91 monthly benefit payable for a 10[%)]
disability is not likely to produce a significant advantage at any point in his or her life. A lump
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sum payment, on the other hand, could provide transition opportunities he or she would
otherwise not have in the adjustment to civilian life”; and (5) “Concentrating the benefit at the
point of transition to civilian life may conform more closely with the intent of the program for
these veterans than does the monthly payout system.” Compensation is neither a “rehabilitation”
nor a “transition” benefit. Congress did not create the Commission to determine how to provide
veterans with “greater adjustment assistance,” how to “reduce program costs,” or how to
reallocate administrative resources to better serve one group of disabled veterans over another. If
compensation is provided to make up for ongoing diminished eamning capacity or to replace lost
income, how can it be invested? It is a shallow, condescending view that $91 (the 10%
compensation rate at the time of the Commission’s report) would not assist service-connected
disabled veterans, especially those with lower incomes. It may make a payment on modest
transportation or help buy food, for example. Many people on Supplemental Security Income
depend on monthly benefits not much larger than that. If a lump sum is not advantageous unless
invested, it is a contradiction to say that it could provide transition opportunities. How does the
Commission know that a lump sum would more closely serve the intent of the program, and how
does it justify that sweeping statement without any specific support for that view, especially
since the Commission has confused compensation with rehabilitation, transition, and adjustment
benefits? This recommendation is misguided. The DAV opposes lump-sum settlements for
service-connected disability.

The Commission faults the lack of a time limit for filing compensation claims as a
contributor to the claims backlog. It asserts that when claims are filed long after the veteran’s
military discharge, the evidence is often difficult to locate, lost, damaged, or destroyed. This
increases the effort necessary to obtain evidence and diverts scarce resources away from
processing of claims timely filed, thereby unnecessarily delaying all claims, according to the
Commission. However, the Commission admits that “no data are kept describing how long after
service veterans first apply for compensation.” The Commission did not cite any studies or
comparison data showing that the time and effort required to process delayed claims is more than
claims filed soon after discharge. We therefore believe the Commission is relying on
unsupported and erroneous assumptions. The Commission provided no support for its view that
evidence is more difficult to locate when a claim is not promptly filed after discharge.
Theoretically, evidence maintained by the government at centralized locations should be no more
difficult to obtain now than at some earlier point in time (with the exception of records destroyed
accidentally or by natural disaster). VA simply writes the facility where the record is stored.

The record is either there or not. If the record is not found, VA decides the claim on the
available evidence. Because the burden of proof is on the veteran, the VA is not adversely
affected by the unavailability of evidence. The Commission has not demonstrated that delaying
a claim, as a rule, makes evidence in government custody more likely unavailable, and the
Commission has certainly not shown that available evidence requires more effort to retrieve as
time goes by.

The disadvantages of time limits for filing claims far outweigh any advantages.
Currently, conditions such as Posttraumatic Stress Disorder (PTSD), asbestosis, and radiogenic
diseases can be service connected without regard to how long after service they are first shown.
This is because of their characteristically delayed clinical manifestations or latency periods. See
38 U.S.C. § 1113(b); 38 C.F.R. § 3.303(d) (1996). Sometimes evidence first discovered years
after service can support a claim for service connection. In other instances, proof is unavailable
for years because of government secrecy. An example of this is only relatively recently
declassified documents on human experimentation such as with Mustard Gas exposure during the
World War II era. The law provides that some conditions, such as those of former prisoners of
war, will be presumed service connected no matter how long after service they first manifest.
The system is designed to avoid defeating meritorious claims by mere technicalities and artificial
constraints.

On this issue, the Commission makes what we consider some rather naive and ill-advised
suggestions:

Comprehensive services currently available prior to separation suggest any need
for lifelong opportunity to claim disability compensation is decreased. Although
unquantified, the transition services provided to 1.4 million separating service
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[Department of Labor] since FY 1992 has increased the percentage of dischargees
who file claims for benefits. In addition, VA/Army’s separation examination tests
are evaluating several methods for conducting examinations for separating and
retiring service members who intend to file a disability claim with VA. Carrying
this concept to its logical extreme, VA and DOD could cooperatively track
veterans’ health on entry into service. This could lead to a paperless benefits
delivery system in which veterans would not need to apply for benefits. On
discharge, VA would have all information needed to pay appropriate benefits
without any action on the veteran’s part.

First, the services available prior to separation do not detect or foresee latent disabilities.
Second, do we really want VA to track every servicemember’s health for the entire period of
service? What a waste of resources, not to mention an unnecessary workload for an already
strained VA. Additionally, compensation should remain a benefit available for those who elect
to claim it when they decide to claim it, not automatically distributed to everyone who may be
entitled. The process should accommodate veterans’ desires, needs, and convenience, not VA’s.
In addition, it is quite likely that a statute of limitations for compensation claims would have the
effect and added cost of an increase in claims from separating servicemembers because it would
remove their options and force them to file claims, they might not otherwise file, as protective
and precautionary measures. The Commission seems to have made this and other suggestions
without any insight into their implications and probable consequences. While time limits for
filing claims will almost assuredly prevent some veterans from filing claims, it will even more
certainly cause claims to be filed that would not otherwise be filed. In either event, this will not
improve the system’s performance or efficiency. The DAV opposes the imposition of a time
limit for filing compensation claims.

The Commission maintained that the duty to assist contributes to the VA’s inefficiency.
The Commission’s discussion of the duty to assist and the burden of proof reveals that it did not
fully understand these two concepts. The Commission saw an irreconcilable contradiction in the
principle that the burden of proof is upon the claimant, on the one hand, but the VA has the duty
to help the veteran bring forward that proof, on the other hand. The Commission made some
erroneous statements about the burden of proof that further demonstrated its lack of knowledge
in these areas. The Commission implied that VA should be relieved of the duty to assist, but it
expressly suggested that “Congress needs to attend to the concept of ‘duty to assist,” either by
providing specific definitions or codifying the Court’s rulings.” Discussing the apparent
contradiction between the duty to assist and the burden of proof, the Commission also confused
the claimant’s responsibility to establish a “well-grounded claim™:

Removing from the claimant the burden “of submitting evidence sufficient to
justify a belief by a fair and impartial individual that the claim is well grounded”
results in decreased adjudicative timeliness and efficiency. Whatever VA does for
a claimant that the veteran can do for himself or herself is an unnecessary and
wasteful expenditure of resources. Adversarial paternalism places little, if any,
responsibility or expectation on the part of the claimant. This creates a burden
additional to the one already self-imposed on VA and, in the process, lifts the
burden of proof from the claimant.

The Commission further observed: “The effect is that VA is put in the position of trying to
‘prove anegative,’ i.e., that the claimant is nof entitled to all possible benefits.” The
Commission stated that this is contrary to the rule that “the burden never shifs to the Secretary,
it always remains with the claimant.”

First, the Commission’s suggestion that the Congress might solve the perceived problem
by “codifying the Court’s rulings” is misguided. VA is already bound by the Court’s rulings,
which are themselves an enforcement of the statute passed by Congress. The Commission’s
logic cannot be seen here. Second, the duty to assist is already adequately defined in that it
requires VA to assist the claimant in developing facts pertinent to the claim and to render a
decision which grants every benefit that can be supported in law. Simply stated, if there is
material that potentially contains facts pertinent to the claim, VA has a duty to assist the veteran



in gathering it, provided that the veteran has presented a claim which is on its face sufficient, or
is accompanied by adequate preliminary information, to meet the well-grounded threshold
requirement. The burden of proof which is generally, but not always, upon the veteran is not
shifted to VA through the duty to assist, and VA is not in the position of proving a negative and
certainly not put in the position of proving that “the claimant is not entitled to ali possible
benefits.” The burden of proof being on the veteran means that the VA is not required to adduce
evidence to disprove a mere unsupported assertion of entitlement by the veteran. The veteran
must be able to identify sufficient evidence to meet his legal burden; the VA merely has the
administrative duty to help the veteran negotiate the processes by helping him or her obtain the
evidence from its source or repository, something VA is presumed better equipped to accomplish
than a veteran not familiar with such procedures. The VA’s regulation, which the Commission
apparently did not consult, presents a clear explanation of the concept. Under 38 C.F.R. § 3.159
(1996) it is provided:

(a) Although it is the responsibility of any person filing a claim for a
benefit administered by the Department of Veterans Affairs to submit evidence
sufficient to justify a belief in a fair and impartial mind that the claim is well
grounded, the Department of Veterans Affairs shall assist a claimant in
developing the facts pertinent to his or her claim. This requirement to provide
assistance shall not be construed as shifting from the claimant to the Department
of Veterans Affairs the responsibility to produce necessary evidence.

(b) When information sufficient to identify and locate necessary evidence
is of record, the Department of Veterans Affairs shall assist a claimant by
requesting, directly from the source, existing evidence which is either in the
custody of military authorities or maintained by another Federal agency. At the
claimant’s request, and provided that he or she has authorized the release of such
evidence acceptable to the custodian thereof, the Department of Veterans Affairs
shall assist the claimant by attempting to obtain records maintained by State or
local governmental authorities and medical, employment, or other non-
government records which are pertinent and specific to the claim. The
Department of Veterans Affairs shall not pay any fees charged by the custodian
for providing such evidence.

(¢) Should its efforts to obtain evidence prove unsuccessful for any reason
which the claimant could rectify, the Department of Veterans Affairs shall so
notify the claimant and advise him or her that the ultimate responsibility for
furnishing evidence rests with the claimant.

The Commission’s statement that the burden of proof never shifts to VA is but one of many
throughout its report that demonstrates its findings, and thus its recommendations, are not well
informed. Under several statutory provisions, once a veteran has qualified for a certain
presumption or established or attained a certain status, the burden shifts to VA to disprove the
matter if it is to be disposed of unfavorably. E.g., 38 U.S.C. §§ 1111 (clear and unmistakable
evidence required to rebut presumption of soundness), 1113 (affirmative evidence to the contrary
required to rebut presumption of service connection), 1133 (clear and unmistakable evidence
required to rebut presumption of service connection), 1154 (clear and convincing evidence
required to rebut veteran’s lay evidence of service-connection in case of combat-related
disability); 38 C.F.R. §§ 3.105 (“service connection will be severed only where evidence
establishes that it is clearly and unmistakably erroneous (the burden of proof being on the
Government)”), 3.304(b),(d), 3.305(b),(c), 3.306(b), 3.308(b), 3.343(c) (1996) (evidence required
to rebut presumptions and to support reductions in ratings). Although the burden is upon VA to
rebut presumptions or to prove changes in status in some instances, again, the duty to assist does
not shift the burden of proof to VA. The Commission’s statement that VA is put in the position
of disproving the veteran’s entitlement to all possible benefits is beyond exaggeration: it is
absurd. If that were true, no veteran’s claim would have ever been denied for a lack of proof, and
every veteran who ever made the unsupported assertion of entitiement would now be receiving
all the benefits claimed except where VA accomplished the very difficult feat of proving a
negative. The Commission’s recommendation that Congress take action on the duty to assist
follows not only from its misunderstanding of the concept but also from an uninformed notion
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that the VA is forced to disprove entitlement to all possible benefits. Action on the duty to assist
is unnecessary, and the DAV opposes this recommendation,

The Commission recommends reducing the period for initiating an appeal from 1 year to
60 days. This will in no way improve the efficiency or performance of the VA. It may reduce
the number of appeals by limiting the time for their filing, but it may result in an increase in
protective appeals, filed to give the veteran and his representative time to call the case in for
more in-depth study on whether it should be appealed, or to get additional evidence. We do not
believe that backlogs, which are a product of the ratio of workload to production capacity, can be
attributed to the length of the appeal period. Here again, the Commission cited no data on how
promptly veterans file appeals and how that may have a cause and effect relationship to the
backlogs. In any event, the DAV opposes this recommendation because it penalizes veterans for
VA's inefficiency.

The Commission recommended limiting the scope of review of the Board of Veterans’
Appeals. The Cc ission stated several reasons why this is needed. The Commission said,
“Itthe Commission believes that the practice of de novo review unnecessarily impedes the
functionality, efficiency, and fairness of the appeals process.” The Commission maintained,
“fa]n appellate review would be considerably less resource intensive than the hybrid de
novo/appellate review it now conducts.” The Commission thought the BVA’s review should be
narrowed to “focus the BVA’s legal expertise on purely legal issues.” “Having the issues
decided by the BVA as similar as possible to those decided by the CVA [Court of Veterans
Appeals] would sharpen the issues before the CVA,” according to the Commission. In addition,
“[hjaving the BVA conduct an appellate review on behalf of the Secretary will unify the
adjudication and appeals process, with each step having a clearly defined purpose and function.”
Finally, the Commission argued that “[e]stablishment of the Court has also brought into question
the role of the BVA which, prior to CVA, was the last step in the appeal process.”

Because de novo review requires BVA consideration of documentary evidence submitted,
or testimonial evidence given, after the decision by the regional office, the Commission would
close the record after the regional office completed its review. Under the Commission’s vision,
the “BVA’s review standard would be similar to the CVA’s, and the purpose of the BVA’s
review would be to correct clear error and ensure the legal sufficiency of the hearing officer’s
decision.” (Under the Commission’s plan, all appealed cases would go through a mandatory
“appeals officer” and “hearing officer” review at the regional office.) The role of BVA would be
one in which it only reviewed appeals at its discretion and would accept cases for review on the
merits where it deemed review appropriate: “In cases where the hearing officer’s decision was
legally sufficient, the BVA could issue a brief order denying review. ...” “Ifthe BVA
determined that the hearing officer’s decision was legally sufficient {which presumes that it was
not clearly in error}, the BVA would decline review and the hearing officer’s decision would
become the final decision of the Secretary, which would be subject to judicial review.”

The Board would have authority to issue precedent decisions, a function now reserved for
the VA’s chief legal officer, the General Counsel: “In appropriate cases, the BVA could
articulate the Secretary’s construction of the statute as it applies to particular issues, for the
benefit of VA adjudicators and CVA.” “In cases where the BVA determined that the facts or
circumstances are such that the correct application of the law, regulations, or VA policy is in
dispute, unsettled, or unclear, it could issue a decision on behalf of the Secretary that would
provide the Secretary’s definitive interpretation as to the manner in which cases presenting
similar facts and circumstances should be adjudicated at all levels.” If BVA found a reversible
error, it could “reverse or modify the hearing officer’s decision [or] remand.”

The Commission essentially objected to the current de novo review simply because it
requires the Board to review of all aspects of a regional office decision, and the Commission saw
this “as a contributing factor to the deterioration in its timeliness and productivity.” When BVA
reviews a decision and the record, it must review all relevant evidence, however. Its decision
could be shorter with the much more restricted scope of review advocated by the Commission.
That would be convenient for the BVA, but it would not increase the efficiency or fairness of the
appeals process. Obviously, if the authority of the Board to correct regional office mistakes is
more restricted, the Board would not grant as many appeals. The Commission’s priority here
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was clearly not service to veterans. As the Commission stated, the Board’s function would be to
ensure the “sufficiency” of the Secretary’s final decision, not its faimess. The Board would serve
more to cover the VA in anticipation of judicial review, by correcting only the types of errors the
Court would reverse, than it would to ensure appellants obtain justice. This would also place
review of factual findings almost totally within the regional office jurisdiction and immune from
appellate review. Under the clearly erroneous standard of review, where factual findings are
essentially presumed correct unless they are without a “plausible” basis, the reasonable doubt
standard would become unenforceable and illusory. Moreover, it would make the Court’s review
one more step removed from fact finding. Courts review only the decision of the highest agency
tribunal. The CVA reviews the BVA’s decision, not the regional office’s. It is difficult to
understand how the CVA could review the Board’s clearly erroneous review without reaching
into the reasoning of the regional office. Now, the Court is able to review the BVA’s fact-
finding and supporting rationale because BVA’s decision is de novo. Under the Commission’s
recommendation, the Court would review, under the clearly erroneous standard, the BVA’s
clearly erroneous review of the regional office’s fact-finding. In short, the Court would uphold
BVA’s decision unless BVA had no plausible basis for holding that the regional office’s decision
had a plausible basis. In both instances, the appellate tribunal would be operating on the
principle that it will defer to the tribunal below unless that tribunal has committed aimost
absolute error in its review of the facts. Veterans are unlikely to have a real remedy for poor
fact-finding, not to mention the confusion that will likely result from this anomalous scheme of
appellate review. (The Court of Appeals for the Federal Circuit does not have jurisdiction to
examine CVA’s review of questions of fact.)

If the veteran were precluded from submitting additional supporting evidence during the
pendency of the appeal, that might mean the very evidence necessary to tip the scales in his or
her favor could not be considered in the current review. A reopened claim would be required to
consider this evidence. That would delay receipt of benefits and require VA to consider the same
issue all over again, rather than accepting that evidence as soon as it becomes available and
considering it as soon as possible. This will result in piecemeal consideration of evidence and
more reopened (“repeat”) claims. If the issue was one of an increased disability rating and the
veteran was hospitalized on several successive occasions for the disability, there could be
multiple concurrently pending claims and appeals. Moreover, there are regularly occurring
situations where the Board determines that cases are of a complexity to merit opinions from
independent medical experts under 38 U.S.C. § 7109. Would the Board be required to permit
these cases to be finalized without the needed opinions? Without de nove review, it could not
consider new evidence.

The Board’s focus should be on remedying any mistakes it finds, not merely on legal
issues. Under the current system, BVA has no authority to issue precedent decisions. it must
follow the law. If there is a genuine question of the meaning of the law, BVA can requesta
precedent decision from the VA General Counsel. Administrative agencies create policy to
implement laws or interpret statutes in two ways—rulemaking under authority of the agency
head or precedent adjudications. The Board is comprised of a large and diverse group of
members. Allowing single BVA decisionmakers to issue precedent decisions would concentrate
too much authority in a nonjudicial individual not working directly for the Secretary (in some
instances the Court would have to give deference to these interpretations) and would result in
great confusion, given the number of BVA members. The integrity of the system would suffer.

We do not believe that the current process lacks a “clearly defined purpose and function.”
As to the effect of judicial review, the law prescribing BVA’s role has not changed. Many
administrative tribunals are reviewed by courts, but that does not change their basic role. Also,
BVA continues to be the final decisionmaker in all but the small percentage of appealed cases
that go to the Court. The future workload of the Board will be determined by how well regional
office decisions are improved. The Commission’s recommendation is a solution in search of a
problem. Changing the Board's role to lessen its responsibilities at the expense of justice for
veterans is objectionable, and the DAV opposes it.

The Commission made numerous and varied other recommendations. They include
implementation of actuarial studies; creation of committees, reviews and reports; a new
partnership between VA and veterans service organizations; better coordination of VA programs,
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etc. Some of the recommendations, aithough meritorious, are peripheral to the object of the
Commission’s study. Other suggestions are already in effect under current procedures. Several
of the Commission’s suggestions were already included in VA’s Business Process Reengineering
(BPR) plan.

Although we believe some of the Commission’s recommendations have merit, generally
the Commission’s report is flawed because some of its conclusions do not necessarily follow
from the data it cites for support. As discussed in connection with some points previously, the
Commission asserts or assumes facts or conditions without actual supporting data. In other
places, the Commission expects its assertions to be accepted as if they were self-evident where
they are not necessarily so. This is much the same as its preliminary report which drew criticism
on that basis. In his 1996 supplement to his prior monograph on the jurisprudence of CVA,
Professor William F. Fox, Jr., of the Catholic University School of Law, observed regarding the
Commission’s carlier report: “The difficulty in assessing each of these assertions is that the
preliminary report contains no back-up or argumentation supporting each of the findings.”
Concerning the Commission’s critical comments about CVA and judicial review, Professor Fox
stated: “The author of this supplement has reviewed six years of CVA case law in his original
monograph and in this supplement. Among other things, he has compared the work of CVA
with other courts that regularly review the actions of federal administrative agencies. His
personal view is that the Court is functioning fully within the mainstream of modern American
administrative law. . .. To a certain extent, many of the Commission’s comments on the CVA
misconstrue the nature of judicial review and proper intra-agency adjudication of claims with
requirements imposed by a reviewing court.” Finally, Professor Fox observed: “To another
extent, the Commission’s study is difficult to deal with because it simply utters broad assertions
without the detailed criticism and documentation that would help outsiders understand those
assertions. . . . At this time, there are few matters addressed in the preliminary report involving
CVA that are solidly supported in the report’s text.”

The DAYV notes that the Commissioners themselves were divided on several points. The
alternative views of the two members from the veterans’ community express objections similar
to ours. The opening paragraph of another dissenting member divorces herself from the
Commission’s recommendations: “I do not agree with the report’s proposal to redesign the
adjudication and appeals process.” This member saw the BPR plan as credible and promising
and thought that the Commission would have better served VA and Congress by assessing the
plan’s strengths and weaknesses.

Finally, we note that, after review and consideration of the Commission’s report, the
Secretary of Veterans Affairs rejected many of the Commission’s suggestions, and all of the ones
adverse to the rights and interests of veterans. A Secretary less committed to the real interests of
veterans could have easily embraced many of these recommendations as a way to lessen VA’s
obligations to veterans and make the process more convenient for VA. The DAV appreciates
Secretary Brown’s continuing to “put veterans first.” The DAV believes that VA's BPR plan
correctly identifies the sources of VA’s claims processing problems and provides the solutions to
correct them.

We also appreciate this Committee’s support for our Nations’ disabled veterans. Because
we firmly believe that the Commission’s recommendations are harmful to their rights and
interests, the DAV urges this Committee to take no action on the Commission’s
recommendations we have discussed in this statement.
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Chairman Stump, Ranking Democratic Member Evans, members of the Committee, the
Paralyzed Veterans of America (PVA) appreciates this opportunity to share our views regarding
the report to Congress of the Veterans’ Claims Adjudication Commission (Commission). This
report was transmitted to Congress in December, 1996, pursuant to section 402(e)(2) of Public
Law 103-466. Unfortunately, the operation of reporting to Congress was one of the few

statutorily mandated charges that this Commission chose to follow.

Section 402 (b) of P.L. 103-466 states:

(b) Purpose of Study. -- The purpose of the study is to evaluate the Department of
Veterans Affairs system for the disposition of claims for veterans benefits in order to
determine the following:
(1) The efficiency of current processes and procedures under the system for the
adjudication, resolution, review, and final disposition of claims for veterans
benefits, including the effect of judicial review on the system, and means of
increasing the efficiency of the system.
(2) Means of reducing the number of claims under the system for which final
disposition is pending.
(3) Means of enhancing the ability of the Department of Veterans Affairs to
achieve final determination regarding claims under the system in a prompt and
appropriate manner.
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This was the mandate given to the Commission. Unfortunately, the Commission failed to
address in an adequate and full manner the adjudication process as it currently exists. For all
intents and purposes, the conclusion of the Commission is this: The problem with the

adjudication system is veterans.

The Commission believes that creating an adversarial system from inception, changing the Board
of Veterans’ Appeals into an appellate body whose sole task would be to make a denial of
benefits to a veteran appeal-proof, reducing the appeals period for a veterans from one year to 60
days, and providing lump-sum payments to veterans with 10 percent disabilities would fix the
current system. Of course, these conclusions fail to address the problems inherent in the current
process, unless one believes that foreclosing the ability of veterans to receive benefits they have

earned, and Congress intended them to have, is a solution to the problems besetting the system.

The Commission’s rationale for its almost total concentration on the benefits earned by veterans
and not the system established to process and adjudicate these benefits seems to be derived from
a book on public administration:
The process does not, however, exist in a vacuum, separate from and independent of its
product. This is true not only for VA. Contemporary public administration authors
acknowledge a “complex and intimate relationship between process and product. . . .”
[citing Michael Barzelay, Breaking Through Bureaucracy: A New Vision for Managing in
Government). VA’s process is custom designed to deliver the product defined in statute,
and it is the nature of this product that permits reapplication for benefits.” Report at 71.
The Commission was side-tracked by its decision to venture beyond its scope, to examine and
evaluate the benefits and rating levels granted veterans. The Commission’s method of reducing
the backlog of claims is simply to reduce the number of claims and the potential for new claims.
The Commission’s obsession with “repeat” claims is an indication of this. The Commission was
so concerned with “repeat” claims that in the Executive Summary, as part of its “intriguing
picture of VA disability compensation benefits. . .” [Report at 3] it highlights these claims as its
first points. The Report indicates that 69 percent of “repeat” claims from a seven-day, 100-
percent sample, as well as 67 percent of appeals, were filed by veterans already in receipt of

compensation. This strongly suggests, to the Commission, that “repeat” claims are clogging the

system.
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PV A believes, and has testified on innumerable occasions, that inadequately developed claims at
the VA Regional Office level (VARO) and the inability of the VAROs 1o apply decisions of the

Court of Veterans Appeals (CVA) is the real reason that “claims are clogging the system.”

PVA is mystified about the Commission’s concern over the level of compensation received by a
veteran and whether a claim represents a “repeat” claim. PVA is further puzzled over why the
commission considers the aggravation of a previous injury be a “repeat” claim. Congress has
provided that any increase of compensation, dependency and indemnity compensation, or
pension will be the date of the original claim. This is not a “repeat” claim, it is a continuation of
the original claim. If a veteran’s service-connected condition deteriorates over the lifetime of the
veteran, they have the right to seek the appropriate benefit. Veterans may expect that as they age
they may find old wounds causing additional problems, problems not foreseen at the time they
were rated. It should not be surprising that a service-connected knee-injury that was only slightly
disabling for a 30 year old veteran, may prove more severe 1o a 60 year old veteran. To avoid
providing for the veteran as he or she ages is a disservice, and is inconsistent with the intent of
Congress in creating a compensation program. To quote Commissioner Ernest T. Chavez: “t is
no more reasonable to implicate claims as the cause of system failure than it would be to blame

the bearer for bad news!” Report at 363 (emphasis in original).

The Commission goes on to recommend altering the role of the Board of Veterans Appeals.
Restructuring BVA from a de novo review body to an appellate body, would reduce the ability of
veterans to submit evidence on behalf of their claim. BVA would examine only the legal
sufficiency of the decision. This will prevent a veteran from overcoming mistakes made by the
VARO and would require “perfect” Regional Office decisions. As a large number of remands
are due to the inefficiency and errors at the VARO any new evidence would need to be submitted
in a reopened claim, through the same Regional Office that made the mistakes. This will only
add to the backlog currently facing the VA and is ill-advised. Changing the BVA into an
appellate body would add a further “adversarial” level to the claims process. The Commission
has failed to provide any meaningful and substantive support for its contention that this would

somehow improve the process.
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The Commission recommends the appeal period be reduced from one year to 60 days. Again, a
chimerical gain of supposed efficiency is had at the expense of the veteran. It reduces the
veteran’s ability to appeal, while not benefiting the processing of claims. Whether a veteran
takes one year or 60 days, is not going to alter how efficiently, properly, or correctly the claim is
processed. In his dissent, Commissioner Chavez stated that “{tJhis would result in a significant
reduction of claimant’s options with little or no measurable impact on the processing or appeals

workload.” Report at 367.

Restricting the appeals-window for veterans will simply permit the elimination of claims not
filed within 60 days and therefore give the appearance of efficiency by reducing the backlog. Of
course, denying the veteran the right to appeal a detrimental decision would also increase
efficiency, as would providing a one-day appeal window. This does not address what is wrong
within the process. This same approach is further seen in the recommendation of placing a time
limit on an original claim. How can a time limit on a claim, increase the efficiency in

processing? Again, it simply eliminates the claim itself, without improvement of the system.

Finally, providing a lump-sum payment will not improve the system, it will only creates the
appearance of improvement. We could extrapolate that if the VA only granted claims that were
rated at 100 percent, the system would become very efficient. This does not provide us with any
answers as to the fundamental probiems within the process. The Commission’s report implies
that a veteran with a 30 percent disability is somehow less deserving than one with a 60 percent
or 100 percent disability, and is a drain on the system. That they should recommend reducing
future claims by these veterans by limiting additional benefits to those who have accepted a
lump-sum payment is nothing more then an attempt to prevent a veteran from receiving the
compensation that the veteran is due for service to the Nation. PVA is baffled over how this
recommendation improves the timeliness or quality of claims processing and adjudication, unless
the recommendation of the Commission is, as it seems to be throughout the Report, reduce the

number of veterans with access to the system.
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The Commission’s rationale for lump-sum payments seems to be a comparison between the
benefits provided veterans and those provided by commercial insurance companies. This
comparison has no place in this report. A commercial company has one purpose only, to earn a
profit. Perhaps the Commission has in mind a return to a different era, where soldiers fought for

local princes and commercial interests.

PVA believes the solution to the inordinate delays facing veterans in the claims process lies with
the VARO. We are disappointed that the Commission failed, in its Report, to recommend
concrete solutions to these delays, solutions that attempt to remedy the problems, not just blame
the veteran for them. Our recommendation is simple: by “getting it right” the first time, the
backlog could be reduced significantly. If the VAROs were given additional resources, the
backlog would be reduced. The Commission itself indicated as a preliminary finding, in
February 1996, that when the VA committed increased resources to the adjudication process, in
overtime and additional rating and authorization decision makers, the backlog decreased. Yet the
Commission’s final reccommendations deal more with reducing the number of claims that need

adjudication, rather than improving the system that provides for our veterans.
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Pursuant to House Rule XI 2(g) (4) the following information is provided regarding federal grants
and contracts:
Fiscal Year 1995

Department of Justice - Joint venture to produce procedures implementing the Americans with
Disabilities Act (ADA) through certification of building codes $25,000.00

Department of Veterans Affairs - donated space for veterans’ representation $869,519.26 *
Court of Veterans Appeals, administered by the Legal Services Corporation - National Veterans
Legal Services Project $240,286,

Fiscal Year 1996

General Services Administration - Preparation and presentation of seminars regarding
implementation of the Americans with Disabilities Act (ADA) $25, 000

Federal Elections Commission - Survey accessible polling sites resulting from the enactment of the
Voting Access for the Elderly and Handicapped Act of 1984, PL 98-435 $10,000

Department of Veterans Affairs - donated space for veterans’ representation $897,522.48 *
Court of Veterans Appeals, administered by the Legal Services Corpomtxon National Veterans
Legal Services Program $200,965.

Fiscal Year 1997

Architectural and Transportation Barriers Compliance Board (ATBCB) - Develop illustrations for
an Americans with Disabilities Act (ADA) technical compliance manual $10,000

Department of Veterans Affairs - donated space for veterans’ representation $224,380.62 (as of
12/31) *

Court of Veterans Appeals, administered by the Legal Services Corporation - National Veterans
Legal Services Program $37,125 (as of 12/31).

* This space is authorized by title 38 U.S.C. § 5902. These figures are estimates and were derived by calculating
square footage and associated utilities costs. It is our belief that this space does not fall under the definition of
federal grants and contracts.
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The Non Commiissioned Officers Association of the USA (NCOA) thanks the

Distinguished Chairman for inviting the views of this Association on the final Report of
the Veterans” Claims Adjudication Commission. Mr. Chairman, NCOA is grateful also
for the attention that you and the members of this Committee have devoted to improving

the system of processing and adjudication of veteran’s benefits claims.

It is also appropriate for NCOA to begin our testimony by commenting on the work of
the Commission in producing the report that is the subject of this hearing. The
Association would be remiss if we failed to acknowledge and compliment the
Commissioners and staff for their substantial work and dedication on this project. Even
amid the criticism that the Commissioners went beyond their charter, NCOA believes the
discussion that the report has prompted is healthy and needed. In NCOA’s view, the
Commissioners have at least focused attention on some of the tough questions and issues
that eventually must be faced. Whether or not one agrees with the report’s conclusions
and recommendations, a useful purpose has been served by getting a focused dialogue

started.

NCOA’s major criticism of the report is the failure by the Commissioners to address the
bedrock issue that accounts for many of the shortcomings in the claims and adjudication

process. There is no accountability throughout the entire process - from beginning

te end!

As an illustration, NCOA invites the Committee to recall testimony that was presented
before the Subcommittee on Benefits on May 14, 1997, regarding the processing of
Persian Gulf claims. Even in these cases that are receiving special attention by virtue of
high public and congressional interest in the illnesses of Persian Gulf veterans, VA can’t
seem to get it right. The VA official testifying at that hearing readily admitted that
“mistakes were made” and “claims were mishandled.” NCOA was left with the
impression that an admission of shoricomings was all that was needed and that any

further critique was unnecessary.
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In NCOA s view, the situation involving Persian Gulf claims is nothing more than a
manifestation of the systemic, root problem that has plagued the claims process for years.
In making this point, NCOA wants to be clearly understood. The Association is not
indicting every employee within the Veterans Benefits Administration but in our view
there are three principles of good management and leadership that need a forceful

application throughout the claims process — responsibility, authority, and accountability.

VBA’s responsibility for claims is challenging but clear — timely and accurate processing
and adjudication of benefits claims by veterans. In NCOA’s opinion, VBA has been
given authoﬁfy commensurate with that responsibility, including sufficient resources.
When VBA has not had authority, Congress has been quick to act, as in the case of
compensation for veterans with Persian Gulf Syndrome. The responsibility and authority

portions of the equation are clear and sufficient in our view.

The portion of the equation that is not sufficient, in NCOA's opinion, is accountability
and accountability cannot be applied to a process. Accountability, both for what is done
and that not done, must be applied to individuals. It sometimes appears to NCOA that a
greater interest is placed on preserving the “process” or “system” than is placed on
improving it. The single, greatest thing that could be done to improve both the system
and the process would be to bring accountability to this issue. In NCOA’s opinion, the

“mistakes were made” and “claims were mishandled” dismissals are not acceptable.

The Final Report of the Veterans® Claims Adjudication Commission raises many
interesting thoughts in the areas of repeat claims, finality of decision, delimiting period,
lump-sum benefit payments and the pension program. All of these are worthy of

extensive careful discussion

Future discussions notwithstanding, and the results that those discussions may or may not

produce, NCOA is convinced on one central principle. The best way to improve the
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timeliness and quality of benefits claims is to bring accountability to the process. Merely
reducing the number of claims in the pipeline, even if there is merit in doing so, does not
get at the problem of flawed decisions at the regional offices, that leads to remanded

cases with remand instructions often ignored.

As indicated, NCOA endorses a healthy discussion on each of the Report’s
recommendations. The Association believes veterans and the VA would be best served
if a dialogue on accountébility preceded such discussions. NCOA is hopeful that planned
hearing on VBA's strategies for implementation of the Government Performance and
Results Act will focus on this area. The best way to “get it done right the first time” is
to apply accountability where it should be applied. As it is now, veterans are the one’s

being penalized in delayed or denied benefits. The situation needs reversed.

Thank you, Mr. Chairman, for the opportunity to express NCOA's thoughts on the
Commission’s Report. The Association looks forward to further discussion on the

important areas raised by the Commissioner’s recommendations.
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GENE TROIANO
Attorney at Law
Suite #307
4401A Connecticut Ave., N.W.
Washington, DC 20008

301-656-5679

To: The Honorable Bob Stump, Chairman,
and Members of the House Veterans Affairs Committee

Subject: A Technician's Proposal to Improve the Department of
Veterans Affairs Claims and Appeals Process

With all due respect for the experts in the management of programs

who have heretofore conscientiously studied the problems herein, it is
appropriate to consider the views of someone who has had hands-on experi-

ence in producing the product herein; i.e., decisions in veterans claims by

technicians.

As an attorney with the Board of Veterans Appeals for more than 34
years, I qualify as a technician or producer of many thousands of final
appellate decisions. As special counsel for veterans affairs for a national
veterans organization for an additional 15 years, I share with you concerns
for the current state of affairs of my fellow veterans.

I have read the reports of the Veterans Claims Adjudication Commission
and have commented thereon in letters to your Committee dated September 26,
1996, and April 25, 1997, and I am shocked that after a two-year study
I have noticed no comment as to the role of medical doctors in the decision-
making process.

In my September 26, 1996, letter to your Committee I stated, with
respect to the doctor's role, and the Court of Veterans Appeals' interference
therewith, the following:

In one of its earliest decisions, COVA frowned on the inclusion
of a medical doctor on Board Sections and their participating

in the signing of appellate decisions, notwithstanding the fact
that more than 90% of the Board's appeals involve medical ques-
tions. The medical member had for decades helped the BVA

to keep current with its workload by on-the-spot assistance to
their associates in deciphering medical script in the evidence of
record. They readily answered questions and lectured on the
signs and symptoms of the disabilities at issue on appeal as well
as their prognosis and complications, thus avoiding the time-
consuming medical research by lay members in finding the answers

necessary to reach 'findings of fact' as required by laws and
regulations.
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It was no surprise to me, that with the removal of doctors from
the Board Panels, there soon developed a backlog which has
continued to date. Medical textbooks and dictionaries, in the
hands of laymen, are not acceptable substitutes for real-live
medical doctors, on the spot, when needed to unravel medical
problems.

With the loss of medical expediters, the Board also lost skillful
questioners at personal hearings as well as public relations
specialists. The art of extracting pertinent clinical data from
patients in private practice with a bedside manner was very
helpful in obtaining information pertinent to resolving appellate
issues, and in the process the medical member convinced the
claimant-witness that the Board did in fact 'care for him who
bore the battle and for his widow and orphan.'

All this loss because COVA does not believe a medical member

of the Board can legally be a witness and judge in the same
matter. It has no objection, however, in permitting legal mem-
bers from taking judicial notice of matters within the scope of
their discipline. Why, then, cannot medical members draw on
the knowledge acquired in their area of expertise? Although I
can understand COVA's objection may well apply to proceedings
in courts of law, the BVA, as an administrative body, was not
subject to the strict rules of evidence or pleadings and practices
of judicial bodies prior to the imposition thereof on the BVA by
COVA, nor should it be so treated unless Congress so determines,
and it has not done so since the creation of the Board.

In place of the input previously provided by its medical members,
the Board and COVA are frequently remanding appeals to the
regional offices for physical examination and requests for opinions
from VA examiners as to the origin of disabilities in issue in
service, an adjudicative function! This inappropriate practice
adds many months to the processing time of appeals and the
backlog.

I am still thoroughly convinced that veterans' claims, 90% of which
involve medical questions, will never again be timely processed until medical
doctors are returned to the decision-making panels of the Regional Offices
and the Board of Veterans Appeals.

Streamlining procedures alone will never replace an expert (doctor) on

the production line.

Respectfully,
4 —

Gene Troiano
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WRITTEN COMMITTEE QUESTIONS AND THEIR RESPONSES

Responses to Questions Posed to William R. LaVere
Member
Veterans’ Claims Adjudication Commission
by the Honorable Bob Stump
Chairman
‘Committee on Veterans’ Affnn

Question 1. Your data describing the demographics of the ing. First

whyd:dyoudevelnpthueda!&andseomdmymprowdeaeomposﬂewewofthetypnw
claimant?

Answer 1. The Commission developed such data because, by law, the majority of the members of
the commission came from outside the veterans community and were unfamiliar with the veterans
benefits system. Commissioners wanted to know what VA was in charge of, ¢.g., who claims
benefits and why? Cmmussmma&prusedadesueforarefamoepamtmﬂmrworkthatwmt
beyond the procedural ab graphics helped provided such a reft point.

2,235,675 veterans ~ about 8.6 percent of the total veteran population —~ receive disability
compensation. Almost 40 percent of those are evaluated ten percent disabled. Eighty four percent
are evaluated 30 percent disabled or less (i.e., 10, 20, or 30 percent). The “typical” claimant files
“repeat” disability claims, ages 2.7 servi d disabilities each, and has a disability
commonly experienced (¢.g., knee, back, and skins conditions, arthritis, and hypertension) in the
general population.

Question 2. Please describe what the Commission meant by “repeat” claims. Why is this category
mpmm,andmdmeCmmusslmmwﬂwmggvaﬂmnsslmwmbeuﬂawedmreopm
claims when their conditions worsened,

Angwer 2. “Repeat claims™ are claims from * repea! customers. Forpuxposesofthc
Commission’s report, the term means any app lving a disability d i
submitted by a veteran and received after one (or more) prior VA disability decisions(s) pertaining
to the same claimant. VBAoneemfemdtomysuchclaimas“reopened." However, VBA
redefined the term “reopened claim” in N ber 1995, ing the Commission to adopt a
generic equival Repeat i clmmswouldmcludechnnsformcmsedevalmon,
claims for service connection follcwmg prior denial, and claims for service connection of additional
disabilities. “Repeat appeals” are second and subsequent appeals.

The “repeat” claims category is important because “repeat” claims outnumber original claims by
nearly three to one. Further, initial claims accounted for only 15 percent of all compensation
apphcauonspmwssedbyVAmﬁscalyw 1995. The Commission’s 100 percent computerized

sample of 111,101 pending d disability comp ion claims and 38,685 pending appeals
dunngascvm-daypenodeYl”Smuleddmmxtympetoemof‘?cpw claims and sixty
seven percent of appeals were filed by already in receipt of compensation; about 30

pereaninachm;mywemﬁledbyvﬂmmoverﬂ.

A Commission projection model shows that if VA received no original compensation claims for 20
years beginning in FY 1996 - and repeat claims activity diminishes as veterans age - then repeat
claims volume in FY 2015 would be at least 55 percent of its 1995 level.

mCammmmsprqmmmodelﬁxrﬂudamnmﬂmfoAmuvednommml

compensation claims for 20 years beginning in FY 1996 ~ and repeat claims activity remains

;‘:M'?;;;“l:vﬁ;]wmm then repeat claims volume in FY 2015 would be at least 72 percent
s

Mir. Chairman, the Commission did not intend to suggest ~ and did not suggest - that veterans
should not be allowed to reopen claims when conditions worsened.

Question 3. Pleasc describe why VA needs the corporate data base and the type of information and
interfaces it should have. What is the value of such a database?

Answer 3. VA needs a “corporate” data basc, i.¢., a strong central focus for identifying data
neeck,eollecungdm,mdmﬂymgdaundhebepurmnllevd All VA components should
be required to collaborate with this entity to ensure use of common understanding about fisture
workloads and the needs of current and future customers. The Commission notes that such data
are essential for ongoing ial analysis, as well. A corp data base could add significant
value in that it would be heid in one centralized repository that cross-cuts VA organizational lines
and could be accessed at VA headquarters and the field. Such Departmental-level data would be
used not only for operational matters, but for formulating long-term strategies/policies for the
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Question 4. Please expand on the Commission’s recommendations regarding de novo review and
necessity to limit the number of times the same facts in a claim are reviewed,

Answer 4. The Commission’s concept is to afford the claimant a “full blown” de novo review of
hs&admbyamgoﬁmn&cmymﬂoﬁxkvd Sndubmrmgwouldbemndatosy
- cither in-person or of the record. The Commissi this the most fair
and complete disposition of the claim at the agency level. Tt also could resolve the claim as close
as possible to the point of service — the regional office. It would also help casure that the record is
complete for an appellate review, should one be needed. Given a de novo review — conducted by a
hearing officer at the agency (regional office) level — the Commission believes another de novo
review at the Board of Veterans” Appeals level would be unnecessary. The Board's review would
be appellate, Tbemcmdwmddasamallybeclosedauhatpomundthemesdecldedas

ly as possible to the existing
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POST-HEARING QUESTIONS
CONCERNING THE MAY 21, 1997
HEARING TO ACCEPT THE REPORT OF THE
VETERANS’ CLAIMS ADJUDICATION COMMISSION

FOR THE DEPARTMENT OF VETERANS AFFAIRS

FROM THE HONORABLE BOB STUMP
CHAIRMAN, VETERANS’ AFFAIRS COMMITTEE
U.S. HOUSE OF REPRESENTATIVES

1. I am not sure I agree with your statement that the
rating system represents a consensus between VA, the VSO and
Congress. For instance, if the economic analysis suggested
by the GAQ disclosed that veterans or a large percentage of
them were seriously under compensated in today’s job market,
would there be a consensus? Isn’t today’s “consensus,” as
you put it, the result of a lack of quantitative analysis?

Answer: Determining the average impairment of earning
capacity of a specific disability, such as an amputation, on
occupations with large differences in salaries as well as
physical and mental occupational requirements—from highly
paid executives to those who earn the minimum wage—is
theoretically possible. Determining the “average” effects
of diseases such as asthma or diabetes, which affect some
much more severely than others, is more difficult. For
these reasons we believe that the value of any qualitative
analysis would be questionable, at best. Were such an
economic analysis to disclose that veterans, or a large
percentage of them, were seriously under compensated in
today’'s job market, that fact might reflect as much on the
rates of compensation or some other factor as on the
validity of the rating schedule. We also note that in 1973
VA published the results of an attempted economic validation
of the rating schedule. Neither Congress, the veterans’
service organizations nor VA found the results satisfactory.

We maintain that a rating schedule that is medically based
is the fairest and most equitable way to determine levels of
disability. As the GAO report itself clearly indicates, the
veterans service organizations believe that the rating
schedule has withstood the test of time and that ratings
derived from it generally represent the average loss of
earning capacity among disabled veterans. VA has undertaken
the first comprehensive review of the rating schedule since
1945 based on a December 1988 GAO recommendation; the
revisions resulting from that review have been based on
medical criteria. Congress was aware of those facts when it
revised 38 U.S.C. 1155 to protect the level of ratings
derived from the previous schedule without otherwise
revising VA‘s mandate to establish and periodically revise
the schedule. (Section 103 of Pub. L. 102-86) We view that
as a tacit Congressional endorsement of the review and the
manner in which it is being conducted. Based on these
observations we believe that the rating schedule does, in
fact, represent a long-term consensus among Congress, the
veteran community and VA as to how veterans should be
compensated for their disabilities.

2. Please describe how a limited lump sum payment option
might be a win-win situation for veterans and the
Department?
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Answer: The Department of Veterans Affairs does not believe
that a limited lump sum payment would be beneficial for
veterans and the Department. The effect of this proposal
would be to cut off some veterans from what they earned by
their service. There would be administrative difficulties
if a veteran was given a lump sum payment and the veteran's
condition subsequently worsened to the point where monthly
benefits were again payable. High program costs would result
in the early years of implementation and the lure of a lump
sum could lead to a higher number of claims, some of which
may have little merit.

3. VBA has recently expanded its hearing officer program,
and I have stated that I intend to codify the program to
make it available to all veterans. The VSO‘’s and the
Department oppose eliminating BVA’s de novo review
authority. How many times should the same claim be subject
to de novo review?

Angwer: As a preliminary matter, we note that, strictly
speaking, the "same" claim is subject to de novo review by
the Board of Veterans' Appeals only once. Once the Board
has made a final decision (or once a regional office
decision is not appealed within the statutory time limit),
the law is quite specific that it may not thereafter be
opened unless the claimant presents new and material
evidence. 38 U.S.C. §§ 5108, 7104(b).

We note further that hearings before a hearing officer are
currently available to all veterans. As you know, making
the hearing officer decision a reguired part of the
appellate process is included in VBA's Business Process
Reengineering plan.

Nevertheless, mandatory hearing officer hearings do not
imply that there must be a change in the standard of review
by the Board. We believe the Board performs a valuable
service to both veterans and the VA adjudication system by
taking a fresh lock at the entire claim. Based on the
almost 20% allowance rate at Board, as well as the many
claims which are granted at the regional office level after
being remanded by Board, it is clear that many veterans'’
claims are granted due to de novo review of the evidence by
Board. The Board possesses not only expertise on purely
legal issues, but years of experience in deciding factual
questions.

As you know, the Veterans' Claims Adjudication Commission in
its report to Congress recommended making the Board an
appellate-level review board rather than a de novo reviewer.
As we noted in our response to that report, however, there
are virtually no data relating to the consequences such a
change. And while the Commission did note numbers of
claimants who entered the system more than once, it relied
on no statistics involving claims--i.e., particular issues--
which were the subject of more than one adjudication or
appeal. Accordingly, we do not believe that there is
sufficient data to respond to the assumption which seems to
underlie your guestion, i.e., that a large number of claims
are being finally adjudicated more than once.

4. How long do you estimate it will take to turn VA’s claim
manuals into regulations?
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Answer: As noted in our testimony of May 21, 1997, this
project will require a very time- and resource-intensive
effort to complete . We are forming a task force
representing VBA, the Office of the General Counsel, BVA and
the Office of Policy and Planning to identify specific tasks
to be completed, identify specific resources needed to
complete the project, develop a cost estimate and establish
a timetable. We expect to submit a detailed plan for the
Secretary’s approval by November 15, 1997. We will share
the task force’s findings and projected timetable with you
once they are completed.
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POST-HEARING QUESTIONS
CONCERNING THE MAY 21, 1997
HEARING TC ACCEPT THE REPORT OF IHE
VETERANS’ CLAIMS ADJUDICATION COMMISSION

FOR THE DEPARTMENT OF VETERANS AFPAIRS

FROM THE EONORABLE LANE XVANS
RANKING DEMOCRATIC MEMBER
COMMITTEE ON VETERANS’ AFPFAIRS
U.S8. HOUSE OF REPRESENTATIVES

1. Pleass provide a detailed description of the “overhaul
of the Quality Assurance system” you discussed in your
tastimony .

What other steps could be taken by BVA {VBA] to improve the
quality and consistency of decisions?

When will thoss steps ba taken?

ANSWER: Concurrent with efforts to implement the
requirements of the Government Performance Results Act
{(GPRA), Business Process Reengineering (BPR) has been a key
focus for the Compensation and Pension Service. During Fall
1995, Compensation and Pension service GPRA and BPR teams
comprised of Central Office and field representatives worked
together to coordinate goals and measures. Both teams
proposed a revised approach for measuring accuracy. A
quality work group has been created to look at accuracy at
the national and local levels and to develop an
implementation plan to revise methodology consistent with
GPRA and BPR. The work group is composed of representatives
from the Veterans Benefits Administration, Veterans Health
Administration and the Board of Veterans' Appeals.

The importance of measuring customer satigfaction and the
need to develcp balance score card measures for *Quality”
axe recognized. However, the focus of this work group is
*technical accuracy.” Cases will continuve to be randomly
selected from the prior 12 months completed workload for
each regional office. The sample size has not yet been
finalized but will be statistically valid. 7The national
level accuracy review will be restricted to end products
agssociated with original and reopened claims generally
rating related and appellate issues. During the review
process we will look at the following elements and determine
whether the case is “accurate” or “in error.”

Were all the issues addressed?

Did we fulfill our duty to assist?

Was the grant or denial correct?

Were all effective dates correct?

Were reasons and bases correct? (Analyzed all evidence
and explained basis of decision.)

Was notification correct?

A National Accuracy Rate will be the percent of cases
reviewed and determined to be accurate. No longer will we
determine a Payment Accuracy Rate, Service/Control Accuracy
Rate, and Notification Accuracy Rate.
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Our goal for National Accuracy Rate is 97 percent. With the
implementation of BPR, we have establighed interim accuracy
goals as follows:

Fimcal Year GOAL

PY 1997 80 Percent
FY 1998 $2 Percent
PY 1999 92 Percent
FY 2000 93 Percent
FY 2001 95 Percent
FY 2002 97 Percent

The work group is looking at accuracy at the national and
local levels and expects to have revised methodology in
place by October 1, 1997. At that time, accuracy will be
incorporated into the performance standards of top managers
as well as those individuals processing claims.

Improved gquality and consistency of decisions will also be
accomplished through redesign of the post decision review
process, the training and certification programs for
Veterans Service Representatives and Decision Review
Officers, and the implementation of information systems to
better support the claims process such as CPS and VETSNET.

2. Does the VA £ 3 y system wide training
on adjudication issues wh:l.ch VA employees are not mersly
»invited” but required to attend? What is the puzposs of
this training?

ANSWER: VBA conducts training on adjudicative issues on a
regular basis. Most is done locally by the regional
offices, based on directive information received from the
Compensation and Pension Service, the Area offices and other
organizational elements; based on the station’'s own
identification of training needs as assessed through various
quality reviews; and based on the developmental training for
those “*new” to their respective adjudicative positions.

Part of the training on adjudicative issues is done on a
national level by the C&P Service. Such training is
conducted at the VBA Academy in Baltimore or Denver or at
specific field sites, such as regional offices; or it is
conducted by C&P in Washington for transmission by satellite
or phone. For all of this training on adjudication issues,
specific students avre identified; e.g., new claims
examiners, journey rating specialists, hearing officers,
appeals coordinators, etc. Members of the specific audience
identified are required to attend, as schedules and
resources allow. Central office does not mandate attendance
for field personnel; rather, local managers determine which
training sessions are appropriate and necessary for which
staff. Local managers monitor all types of training to
ensure attendance to the extent necessary and possible.

3. How does VA measure the effectivensss of training?

» How effective is the tzaining now being provided?

¢ How could this training be more sffective?
ANSWER: Many individual training sessions or programs are
meagured for effectiveness based on student and instructor

assessment, and this generalization applies to VBA training
in all program and support areas, not just compensation and
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pension. Currently, this assessment method indicates that
VBA's centrally provided adjudicative training programs are
successful and effective in meeting limited training goals.
The majority of adjudicative training within VBA, however,
is via on-the-job training, and it is generally left to each
regional office to ensure training in this area and to
assess its effectiveness. Centralized training helps in
specific program and subject areas, but VBA has not had
sufficient resources on a national basis to meet all the
training needs of all regional offices, in particular, those
relating to adjudication. Up to this point it has remained
up to each office to provide much of the training it needs.

Starting last year VBA embarked on the development of a
computer-based, multimedia training and performance support
system for three of its program areas: compensation and
pension, insurance, and loan guaranty. Upon completion (the
first deliverable for compensation is due out this Fall in
the area of appeals certification) VBA will have the
essential means to measure the effectiveness of training for
a number of its key adjudicative positions, new rating
specialists in particular. With more training initiatives
being developed under the Business Processing Reengineering
initiative using the principles of instructional systems
design, such as the one for new rating specialists, VBA's
future training programs will be more effective, measurable,
and capable of being validated.

4. Can you explain the Commission’s findings that the VA
fails to notify veterans of the evidence needed to establish
their claims and the evidence which should be submitted to
the VA?

ANSWER: Often a veteran’s claim evolves between the time it
is initially filed and the time it is finally adjudicated.
As the claim takes on a more well defined form, VA employees
are able to do a better job of identifying precisely which
supporting evidence is needed and of assisting the veteran
in developing his or her claim because they have more
information about which disabilities the veteran is
claiming, which benefits the veteran is seeking, and the
legal theory underlying the veteran’s claim. Considering
the large number of issues that can come into play during
the adjudication of a disability claim, VA employees might
not be able to anticipate them all at the point in time at
which the claim is filed.

VA is currently testing the Claims Processing System (CPS)
which was designed to improve VA's development of original
disability compensation claims. We expect that this system
will be available nationwide by the end of 1997. CPS is an
automated development system which guides the employee
through the development process by means of a series of
prompts. We expect that CPS will significantly improve
development of original disability compensation claims, and
plan to evaluate whether it does achieve that goal.

5. The Commission analyzed not merely the total length of
time to adjudicate an original or sub ion
claim but the length of time for completing various elements
in the process. VA has been focusing on the use of computer
technology to reduce the length of time to adjudicate a
claim. The Commission’s survey found that the longest
period of time taken in the development of the claim was due
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to obtaining inf ion from (medical reports,
obtaining other avidence) over which ths VA has no control.

® Has the VA set unrealistic timeliness goals which fail to
adequately consider the langth of time to properly
develop a claim?

ANSWER: The short answer is *no.” In developing the claims
processing environment envisioned by our Business Process
Reengineering effort the need to obtain evidence from
sources outside of VA was explored. Certainly we look for
enhanced information technology to assist in reducing task
time, but we also look for it to significantly shorten the
time it now takes to obtain evidence. By improving our
liaison with information sources outside of VA, we will
establish electronic data links to transfer essential
information resulting in instant or nearly instant reply.

By establishing a partnership relationship with our veteran-
clients and their representatives, VBA expects to gain their
direct participation in evidence development efforts. This
direct participation will create an environment where each
claim will be better focused at the very beginning so that
essential evidence needs can be identified sooner and the
information secured more qQuickly than under the current
process. By simplifying the rules and regulations
pertaining to veterans benefits, we will reduce the delays
caused by current requirements that may lead to erroneous or
unnecessary claims development. Finally, by reengineering
our core processing steps in the adjudication process,
delays related to multiple handoffs will be reduced. We
have reconsidered all facets of the claims adjudication
process to arrive at processing timeliness goals that
reflect the realities of receiving a claim, accumulating
evidence, finalizing a determination, and notifying the
veteran.

6. VA bas sncouraged “local initiatives~.

e Has VA determined which of these local initiatives are
not consistent with law, regulations and national
policy, including changes necessary as the result of
precedential decisions of the Court of Veterans Appsals?

¢ How has VA made this determination?

® Has each lccal initiative been 4 for consi Y
with law, regulations and policy?

ANSWER: “Local initiatives® run the gamut from minor
adjustment of task assignments for existing local staff, to
significant outreach, information technology or
organizational changes. Field station personnel and local
Adjudication Officers, who are specifically tasked with
assuring the proper application of the law in their local
jurisdictions, are well aware that the initiatives they
choose to pursue must be consistent with existing statutory,
regulatory, and/or case law mandates. We have not seen any
local initiatives that are inconsistent with these mandates.

Proposed local initiatives which are at variance with policy
as described in M21-1 must be submitted to the Compensation
and Pension Service for review and approval., If the local
initiative is approved, a “manual deviation” is given to the
reguesting office for a specified period of time.
Additionally, reports are reguired so that the value of the
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initiative can be assessed to determine whether the
deviation should be continued and/or extended to all
stations as a change to policy.

It is the responsibility of local station management to
ensure that modifications to procedure or process are
consistent with the law and to request the concurrence of
higher management or program management when a question
might arise.

7. ¥Why doss VA not keep data which would sasily snable VA
central office, the Veterans Bensfits Administration and the
local Mjudication Officers to identify patterns of
srronecus decision-making? What specific steps is the VA
taking to improve its ability to track issuves and erroxs as
opposed to “end products?”

ANSWER: Current procedures do include administrative
requirements for local offices to exercige an ongoing
Quality Improvement program through statistically valid
sampling of claims work to identify error trends for
analysis and corrective action. In addition, the
Compensation and Pension Service conducts Quality Assurance
reviews of case work at each field office addressing three
broad, critical areas of processing: Control and
Development; Decision Elements; and Notification. This
centralized review of claims identifies whether or not
individual offices are attaining acceptable levels of
quality in their claims adjudication efforts.

While there is a two-tier quality review program currently

in place, we are reconsidering the entire “*quality* issue.

The answer to guestion 1 provides a detailed explanation -of
the revised quality review system.

8. Tha vaterans service organizations have continually
raised serious questions about the gquality of adjudication
at the regional office level. The gquality assurance
Taccuracy rate” of 92 percent reported by VA is inconsistent
with the high rates of remand and reversal by the Board of
Vaterans Appeals and the Court of Veterans Appesls. Has VA
narrowed the definition of “errox” in the adjudication
Process to obtain a misleading “accuracy rate?”

ANSWER: VA has not constructed a definition of error with
the intent to deceive ourselves or mislead our veteran-
clients or stakeholders about the accuracy of the claims
work.

At the outset, however, it is important to recognize that
less than 3% of all decisions rendered by field offices are
identified by our veteran-clients as potentially in error by
filing an appeal. Of those determinations, about half are
not pursued beyond the Statement of the Case step of the
appellate process, We have heard the service organization
questions about the quality of claims work based on
statistical information about appeal work. We would like to
put that statistical information into the perspective of the
entive universe of claims work. By way of illustration,
information about fiscal year 1996 shows that:

® Over 2.6 million claims actiong were completed. Of
those, approximately 730,000 were rating-related
decisions.
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* Fewer than 70,000 Notices of Disagreement were
received--most with rating-related decisions.

® BVA completed just less than 34,000 cases. Of those
completed cases 6,754 were grants, 10,444 were
denials, and 14,821 were remands. Grants by BVA
represent less than 1% of all rating decisions.

The Quality Assurance accuracy rates are based on a
statistically valid sample of field office case work. The
cases in the appellate process are a self-selected, judgment
sample. This unique set of cases may appear to support some
common sense feelings about claims adjudication work
quality, but to look at appeal data as a valid indicator
from which larger conclusipns may be drawn about the quality
of all primary claims work is in error.

9. While some deficiencies in claims processing would not
nacessarily lead to a different result, where the claimant
has not been provided inf ion y for him or her
to effectively pursue the claim, “harmless errors” may
indeed lead to serious miscarriages of justice. Why does
the VA quality assurance manual limit the maximum number of
deficiencies to one in each of the three areas?

ANSWER: “*Harmless Error” is a legal concept defined by
Black’s Law Dictionary as *An error which is trivial or
formal or merely academic and was not prejudicial to the
substantive rights of the party assigning it, and in no way
affected the final outcome of the case.”

Given this definition, we generally do not cite *harmless
errors” in our review process. We do, however, cite as
errors any omissions or commissions involving duty to assist
and proper notification which seem to be the principle
concerns of your question.

As to the last part of your question, the quality assurance
manual does not suggest that the staff identify or call a
limited number of errors. Rather, errors fall into three
main or primary categories of: control/development;
decision making; and notification. The adjectival comments
which describe the exception by the Quality Assurance Staff
may identify several improprieties on the part of a
particular adjudicative action. The system also permits the
identification of error trends at the regional office level
which permits management to marshal their resources and
direct meaningful training efforts.

10. Describe existing and new feog ds to that the
decrease in the time required to process original and
reopened claims will not result in violations of the VA’‘s
responsibility to fully inform veterans of the evidence
needed to pursue their claims and to assist them in
obtaining evidence? How will this be evaluated?

ANSWER: The “safeguards” in any system or process are those
built into a guality assurance program. This is true in the
processing of claims in the present and in the future.

wWhile the development of evidence in a specific case (out of
the 2.5 million processed each year) may on occasion be
deficient, the claims processing system calls for full
development in all cases.

Improved processing timeliness will be achieved through
changes in the core process, elimination of case hand-offs,
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better linkages with outside information providers, and
better communication with claimants and their
representatives. None of the improvements contemplate
curtailing any of our existing duty to assist or
responsibility to fully inform claimants. We believe that
significant improvements in processing timeliness will occur
by reducing the number of individuals responsible for a
claim from the current eight down to between one to three
{depending on the nature of the claim). A highly trained
and skilled decision maker will take charge of a case at the
very beginning to accomplish all the development that is
required early in the claims process. This will eliminate
multiple qgueues with the associated queue times as they now
exist.

We propose to shorten the time required to receive these
records by soliciting the claimant’s assistance through our
*focus issue” interview process. Even as we solicit the
claimant‘s aid to obtain these essential records, we will
still attempt to secure them ourselves from the provider.

Pollowing our “focus issue” interview the claimant will be
provided with documentation of the substance of the
interview for review, amendment, or correction as needed.
Additionally, a detailed letter explaining what information
is needed to prosecute the claim successfully and what has
been developed will be provided.

Bvaluation of the new process will be accomplished through
three mechanisms. Changes in the core process and
information technology will be deployed to our laboratory
stations, Houston and Seattle. This will provide a live
environment to measure the effect of individual changes,
modify them as necessary, and document the results compared
to baseline data. Once changes are deployed nationwide, we
would anticipate that national performance data will
improve. Finally, on-going quality checks through our
current Quality Assurance program, or any revised quality
program which may result from our current studiesg of this
issue, will be used to monitor claims work quality at all
field offices.

1i. Are claims .in which bensfits are denied befors the time
for submitting evidence has expired treated as errors or
mistakes?

ANSWER: The law provides for a one year period in which to
submit evidence in most situations. The claimant is fully
informed when development is initiated of the one year
period, but he/she is asked to submit the evidence as soon
as possible, generally within 60 days. Under current
administrative procedures, we look to decide cases based on
the evidence of record--absent requests for extensions of
time limits by claimants--once the 60 day period has expired
unless we are waiting for information from other government
records. In government record cases, we defer a decision
until the records are received or we are informed that they
do not exist. Experience has shown that only a small
proportion of private sector evidence is received more than
60 days after it is first requested. Since the claimant’s
original effective date is protected as long as evidence is
received within the one-vear window, we believe we better
serve our customers by providing them with a decision as
soon as possible following a reasonable period for their
response to requests for evidence.
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Determinations that are consistent with the procedures
described above are not treated as mistakes or errors, nor
should they be. Unfavorable decisions which are rendered
without allowing for the expiration of the full 60 days
provided for receipt of requested evidence are considered
errors.

12. If a prematurely denied claim is revisited during the
one year period for submitting evidence, how are the
timeliness of these claims measured?

From the original application date?

From the period beginning with the submission of
additional information?

AMSWER: We are compelled to take issue with the
characterization of *prematurely denied claims” for any
denial decision rendered after the expiration of the 60
days, but prior to the expiration of the one-year time frame
for submission of evidence. Such decisions are not
premature denials. If we deny a claim for which all the
evidence developed has not been received, the claimant is
fully informed of the bases of our decision, and reminded of
the final date he/she has t¢ submit the requested evidence
and still protect the original application date.

If evidence initially developed, but not timely submitted,
is received after a decision is promulgated, reconsideration
of the claim based on the new evidence is tracked from the
date the evidence was received in any element of VA.

13. Please describe your understanding of the Department’s
responsibility to assist veterans in the development of
their claims?

What recent training has VA provided to adjudicators
concerning the duty to assist?

%When did this training occur? Describe in detail the
content. How many adjudicators received this training?

ANSWER: VA‘'s responsibility for duty to assist must be met
whenever relevant to a well-grounded claim. VA‘s claims
processors, a group which includes rating specialists, must
ensure that all indicated development is completed before
deciding a claim, unless allowance is warranted based on the
evidence of record. VA's responsibility is to consider all
issues in a veteran’s case, including those which may be
inferred from a liberal reading of an appeal and the
evidence, under all applicable regulations and procedural
guidelines. VA may not ighore or reject an issue merely
because the veteran or claimant did not expressly raise the
appropriate legal provision for the benefit sought. VA has
a statutory okligation to assist a claimant in developing
facts pertinent to a well-grounded claim (38 USC 5107(a)}).
VA also has a duty to assist, albeit more limited, when a
case is not well grounded. Under the provisions of 38 USC
5103 (a), VA must notify a claimant that the claim is not
well grounded and inform the claimant of what evidence is
required to make the claim well grounded. By law, VA’s duty
to assist includes requesting any information from other
Federal departments or agencies which may be needed to
determine eligibility and entitlement or to verify evidence
{38 USC 5106). VA regulations also require the Department
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to request other records when a release is provided (38 CFR
3.159).

Insofar as training is concerned, duty to assist provisions
are included in virtually all adjudication related training
programs conducted, since it is such an essential part of
the compensation and pension claims process. Most recently,
training on the redistribution of Persian Gulf War cases
included major discussions of the duty to assist provisions
and how VA must go the extra mile in this regard for Persian
Gulf veterans’ cases. This was done on the May 29, 1997,
satellite broadcast as well as at the two-day conference in
Cleveland on June 2-3, 1997, that followed.

For the satellite broadcast on Persian Gulf War issues on
May 29, there was a national audience watching. Rating
Specialists, Hearing Officers, as well as adjudication
supervisors and managers in every regional office, were the
targeted audience for the broadcast and all were given the
opportunity to ask questions and make comments on the topic.
As training room space permitted, local representatives from
the National Service Organizations were invited. A
videotape of the broadcast is also being made available to
any office that would like a copy. That training was
followed up with a two-day conference in Cleveland where at
least one person from each regional office (except Manila)
attended. In total, approximately 60 field personnel
attended the training conference in Cleveland, and they were
expected to return to their respective offices and to
conduct follow-up training there.

14. At what point does an emphasis on more rapid
adjudication of claims at the Regional Office level impact
on the duty to assist the veteran in the development of a
claim?

ANSWER: The duty to assist impacts on the timeliness of
claims processing rather than the other way around. By law,
VA is required to assist claimants in developing the facts
pertinent to their claims (38 U.S.C. 5107). The United
States Court of Veterans Appeals (the Court) has been very
specific in defining the “duty to assist” liberally to
benefit the claimant. The general concept of “duty to
assist,” as defined by the Court, may be summarized as
follows: VA must develop for all indicated evidence before
deciding a claim, unless it can award benefits based on the
evidence of record.

This has an obvious impact on the timeliness of claims
adjudication. If a claimant furnishes numerous potential
sources of evidence, or advises us of additional potential
evidence in a piecemeal fashion, we must develop for the
indicated evidence either until we may grant the benefit
sought or until we have attempted, often several times, to
obtain all potential evidenre. VA must expend significant
time and resources developing for that evidence, and the
timeliness of claims processing suffers.

15. Please respond in detail to the following comments
extracted from the testimony presented by Milton J. Socolar,
National Academy of Public Administration, to the Committee
on Veterans’ Affairs on May 21, 1997. I would appreciate
having your response no later than June 15, 1997.

L] *It is well accepted.That the department and VEA have
been adminigstering the compensation and pension program
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within a narrow, insular perspective., VBA has tended to
address issues as they arise very much on an ad hoc
bagis and has not yet succeeded in realizing the more
important of its articulated initiatives for improving
sexrvice.”

® “Given the history of troubles that VBA has had in
administering the comp tion and ion prc . it
is important to appreciate that it will take
considerably more than its recognition of the things
needing to be done for VBA to achieve the desired
improvement in service to veterans.”

. “I am concerned that the management deficiencies that
have caused VBA’s past inabilicy to implement sustained
perfo improv 8 will continue to exist.~

. “Despite progress since 1966, the potential for a
cohesive, well functioning leadership team is uncertain.
The VBA strategic ittee is a step in the
right direction, but up to now it lacks clear purpose, a
long-term agenda for change, an ability to integrate and
oversee complex activities, and a clear vision of what
strategic management means.”

. *There are major gaps and short circuits in lines of
accountability within the leadership tea, a bias against
devaloping a systematic corporate information capacity,
and a reactive-averse culture.”

. “VBA today us a closed organization that historically
has avoided making £full use of information for planning
purposes from outside stakeholders. This must change.”

. * In closing, I would note again that the extent of
agreement in VA’S response to the Veterans Claims
Adjudication Commission report is a good sign; but also,
I again emphasize that VEA has a long history of failing
to make good on many of its important and well-
intentioned plans.”

ANSWER: VBA has reviewed the full draft report of NAPA and
has provided input to the Academy for its consideration and
possible inclusion in its final report. This input is a
prelude to the Department’s response to the final report
submitted by NAPA to Congress. At this point, since we are
dealing with a draft, we believe it is premature to respond
to specific items since they might change in the final
version or have their meaning modified in the context of
surrounding text,

10
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June 23, 1997
Note to:  Mike Brinck

From: John Scully
202-383-7774

Subject:  Q&A for the Record

Mike, attached are the Q&A’s you requested. Mr. Socolar has seen and
edited them.

I have not forgotten your two requests from our briefing several weeks ago. I
want to finish the report first to base our work on the final report wording.

(=
)
IS/

!
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Question: In your view, what needs to be done to improve the quality of adjudication?

Answer: We have taken the view that improving the quality of adjudication requires systemic
improvements in the claims adjudication and appeals process. We endorse VBA's business
process reengineering goals for creating three basic positions in the regional offices to perform
the initial claims adjudication process and requiring these employees to be case managers, and
we recommend that these employees be supported by comprehensive training and quality
assurance strategies. Further, because the panel views the compensation claim adjudication and
appellate process as one continuous process, we recommend that VBA and BVA become close
partners in developing training and quality strategies that provide a high level of mutually
beneficial support to employees in both organizations.

Specifically, the academy panel report will recommend that the Compensation and Pension
Service take a more systematic approach to adjudication quality by taking the following steps:

1. Assigning an office or individual responsibility for adjudication quality within the
Compensation and Pension Service,

2. Developing a quality standard which takes into account the views of various stakeholders
such as BVA, VSQ's, VHA, and of course the veteran,

3. Creating a system-wide data base of relevant quality information such as types of medical

issues most subject to error, and which regional offices are at a sub-standard quality level.

4. Making use of a third party review agent such as the Inspector General to validate the
measurement techniques being used to asgess system wide quality.

5. Using review and assistance teams to visit with each of the 58 regional offices to help
identify and solve problems, and assist in the dissemination of best practices.

6. Ensuring a close link between quality findings and the VBA and BVA training efforts so
that immediate corrective training can be implemented based on the on-going quality
assessments,

Question: You compliment the department on its response to the report of the Veterans’ Claims
Adjudication Commission. Would you elaborate?

Answer: The way the department responded was positive in two significant ways. First, with the
several exceptions noted in my testimony, the response to the commission’s recommendations
was positive. The department agrees with the commission’s strong rece dations about the
need to conduct actuarial analysis and other recommendations that will enhance departmental
management. Second, the method by which the department prepared its response was refreshing.
Led by the strategic management group, four teams of top departmental talent were established
to examine the commission’s recommendations. To obtain a fully balanced view, these teams
were comprised of staff from all organizations affected by the recommendations. To minimize
bias in the response, each team was led by a senior executive whose organization is not directly
involved with the subject matter. As the secretary and deputy secretary stated, they intended to
give a “One-VA” response to the commission and I believe that they achieved that,

Both the nature of the responses and the way in which they were prepared are encouraging. This
kind of positive response, based on the broad involvement of key executives and staff, can
become the basis of the needed leadership and management improvements that are needed to
implement long-term service improvements on behalf of veterans.

Question: Your written statement discusses the socio-economic reality relative to the
compensation program. Would you expand on your statement?

Answer: While research into this issue was not part of the academy panel’s charter, we did have
available an excellent report done in January, 1997, by the General Accounting Office to the
Chairman of the Subcommittee on Compensation, Pension, Insurance and Memorial Affairs, of
the House Committee on Veterans® Affairs. This report makes very clear that “the disability
ratings in VA’s current schedule are still primarily based on physicians’ and lawyers’ judgements
made in 1945 about the effect of service-connected conditions had on the average individual’s
ability to perform jobs requiring manual or physical labor” (Page 2, GAO/HEHS-97-9). The
report goes on to describe the obviously dramatic changes that have occurred in society, the labor
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market, and technology since then. It further finds that VA’s efforts to improve the schedule have
only focused on the accuracy of medical conditions and have not reexamined original
assumptions about the economic loss associated with these conditions. I personally believe that,
after over 50 years, it is time to validate the premises on which this program operates.

Question: You fault VA for “avoid{ing] evaluating its basic programmatic activities... and a
narrow management perspective. What is the result of that type of management?

Answer: As [ said in my statement, an agency that avoids evaluating its basic programmatic
activities and potential alternatives is also avoiding its responsibilities to the taxpayers for
serving program purposes as efficiently as possible. This kind of approach can have major
consequences. The most significant of these, in my opinion, is that the organization does not
develop the full set of capacities needed to manage well. Evaluation of program outcomes is a
fundamental component of a cycle in which an organization develops plans for achieving desired
program outcomes, evaluates implementation of those plans to see if these outcomes are being
achieved or could be achieved better, and then alters its original plans based on evaluation and
other information received during implementation. Evaluation is a fundamental component of the
Government Performance and Results Act which all federal agencies must implement beginning
on October 1, 1997.

Any public organization must chart a course that provides the best service possible to its
clients but at the same time is mindful of the taxpayers’ general interest. VBA does not collect
national data on current allowance rates and trends over time -- in total and by key medical
conditions - and the same information for each of the 58 individual regions. The organization
needs to know if allowance rates are going up or down, both on a national basis and RO by
RO. Developing this kind of information is not only critical to forecasting good estimates of
future program costs, but it provides a key window into program results over time. Significant
changes in the trend lines would serve as the basis for analysis and possibly early corrective
action.

Question: Please describe VA’s lack of management capacity, especially as it relates to
information resources.

Answer: The panel report analyzes VBA's management and concludes that the agency needs to
develop an integrated and fully staffed set of strategic planning and management capacities.
Basic capacities need to be built for: (1) gathering corporate data, data analysis and program
evaluation; (2) planning rigorously for initiatives undertaken and disciplined plan
implementation with provision for regular review and revision as needed; (3) goal-setting,
performance measurement, tracking of results and imposing accountability; (4) providing the
training necessary to develop or maintain required skills; and (5) coordinating better among
VBA components and with VBA stakeholders including BVA, the Veterans Health
Administration, key persons in the office of the secretary, the Department of Defense, the
Congress, veterans service organizations, and relevant federal and state agencies.

What is true for VBA generally is also true for its information resources management (IRM).
In analyzing VBA’s IRM management capacity, the panel looked at the skills, processes, and
experience required to effectively analyze, plan, implement, evaluate, and integrate complex
information technology projects. Skills include project management, technical analysis, cost
analysis, cost benefit analysis, project estimation, and software development. Processes
include determination of business requirements and goals for information system capabilities,
requirements analysis, development and use of metrics to assess project performance,
configuration control of software and system changes, technical and program integration,
resource estimation, prioritization, and project evaluation. Experience refers to the levels of
corporate and individual knowledge that exist within the organization for complex system
development and program management. This capacity also refers to the demonstrated
experience of those individuals within the information resource management organization to
serve in the role of project or program manager. The critical experience that is required for
success relates to project management discipline.

Historically, VBA’s information resource management organization has focused on
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information system operations. Its management capacities were in line with the skill sets,
processes, and experience required for an operationally focused organization. However, the
planning, integration, and execution of complex information technology modernization
programs require a different set of skills, processes, and experience. VBA began its
modernization program before putting in place the management capacities required for
complex programs. VBA has not paced its investments in modernization projects with first
building demonstrated capabilities for managing them. The current performance deficiencies in
VBA’s information resource management organization wiil likely continue untit VBA changes
its management philosophy to emphasize management capacity investments over modernization
investments.

Question: The following are vacancies in VA’s senior management: Inspector General, Under
Secretary for Benefits, Director of the Vocational Rehabilitation Service, and the Chairman of
the BVA. Most have been vacant for months and one for at least a year. What is your reaction
to those vacancies and what kind of person should fill the Under Secretary position?

Answer: The academy panel report will identify leadership and strategic management capacity
as the most critical elements in implementing long-term performance improvements in the
compensation and pension program. Because the claims process extends across both VBA and
the Board of Veterans Appeals, it is crucial that these two organizations form a partnership in
administering the process. The current vacancies give the secretary a rare opportunity to
identify leaders for both the under secretary and chair of the board who can develop this
partnership and lead their organizations to the permanent improvements that the veteran
deserves,

The person selected to fill the Under Secretary position should have a clearly demonstrated
ability to lead and manage a large and complex organization. The new leader needs to be able to
formulate a vision of how the organization should ultimately be shaped in order to provide first
class service to veterans. He or she must have an appreciation of the kinds of management
capacities that the organization needs to enable translation of that vision into permanent
operational improvements. And, the leader needs to be firm and constant in his or her purpose,
willing to be flexible tactically but not waver from the ultimate vision for the organization.
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THE AMERICAN LEGION RESPONSE
TO QUESTIONS FROM THE
MAY 21, 1997
COMMITTEE ON VETERANS AFFAIRS HEARING
BY CONGRESSMAN BOB STUMP

Question 1.

VA has agreed with the recommendation to close the claim to
new evidence in some cases. Assuming the appeal period is
not changed from the current one year period, 1is it not
reasonable to expect a veteran to provide all the additional
supporting evidence prior to the claim going forward? Does
a veteran have responsibility here?

Answer:

From our reading of his Decision Paper dated April 22, 1997,
Secretary Brown unequivocally rejected his Strategic
Management Group’s recommendation (4I) that VA concur with
the VCAC recommendation to close the evidentiary record when
an appeal is filed. He pointed ocut that although closure of
the record at some prescribed point may offer certain
benefits for VA, they were “outweighed by the fact that
these changes would diminish rights and advantages for some
veteran appellants. The Department cannot not concur with
changes that in any way adversely affect veterans.”

The American Legion is opposed to any effort which would
impose additional burdens and restrictions on the veteran
for the sole purpose of administrative expediency and
convenience.

Question 2:

Each VSO reacted strongly to the idea of a lump sym payment
to some veterans. We understand there is interest in lump
sum payments within the veterans community outside of the
VSC Washington offices. You are taking it upon yourselves
to make it lmpossible for veterans who might want a lump sum
payment to invest, make a down payment or even pay for a bih
night on the town. Isn’t that an excessive approach?

Answer:

Within the VS0 community in particular and the veteran
community as & whole, there is usually a wide divergence of
opinion on all issues. This is probably true of the idea of
payment of lump sum disability compensation. However, for
The American Legion, the views expressed in our testimony
are reflective of the concerns of the organization’'s
membership not just the Washington office, despite the
question’s implication to the contrary. The position of the
other VSOs on this subject, I feel certain, is similarly
based.

In addition, we are not aware of nor have we heard of
any groundswell of support for this type of change or
complaints about having compensation paid on a monthly
basis. The fact that the VSO's singularly or collectively
share a similar view on the subject in no way “makes it
impossible for veterans who might want Jump sum
payment.....” This is a free country, anyone can write or
call his or her Congressmen and senators expressing their
own personal opinion on this issue and requesting
appropriate legislative action which may or may not occur.



123

Question 3:

Are you saying there is no circumétance under which you
would support lump sum payments?

Answer:
Yes.
Question 4:

The ¢laims adjudication system is largely the result of your
organization coming before the Congress and lobbying for
what is now in place. 1In effect, you are the architects of
the system - a system that, if its goal was to produce cars,
America would not lenger be in the care business because the
quality would be horrible as each of you has often
testified. Are you telling me that given a ¢lean sheet of
paper, this is the system you would design?

Answer:

The question confuses the issue of the “system” or framework
of laws under which benefit claims are adjudicated with the
“physical and administrative process” these claims ¢go
through as they are adjudicated. We believe the system
itself is basically fair. It is not broken nor is it need
of any drastic overhaul or radical change.

In our opinion, continued problematic quality, i.e.
backlogs of pending claims, long processing times, large
numbers veterans filing appeals, and a remand rate of almost
50% and an allowance rate of 20%, is the fault of VA
decisionmakers and the process by which claims are handled.
We also frankly feel Congress must share some of the
responsibility for the deterioration in the quality and
timeliness of the claims processing” which has occurred over
the past 10-15 vyears. VA staffing levels have not been
adequate to meet 1its responbilities, for a wvariety of
reasons. VA managers and planners have not utilized the
available resources in the most efficient manner. Training
has been insufficient. Poor planning and problems have
dealyed and slowed computer modernization. Basically, the
organization lacked a sound and effective business plan. As
a result of GPRA and other mandates, VA is now beginning to
develop its business plans and make may long overdue changes
in the way it processes claims.

With regard to the statement in this question that “you
are the architects of the system...”, the VSOs are no more
the “architects” of the VA’s current adjudication system
than average citizens are the architects of the various
programs of the Federal government. Congress has enacted a
framework of laws some of which we have supported and some
we have opposed as not being in the best interest of
veterans. VA is responsible for administering these laws.
In reality, the claims adjudication procedures which have
evolved over the years have generally been developed and
implemented without the opportunity for substantive input
from external sources, i.e. from either VA’s “customers” or
the VS0s.

In our view a more accurate analogy would be, if VA
were in car making business, they would have the same type
of budget and quality problems. The quality of their cars
would be horrible and the subject of continuing criticism.
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Bankruptcy would be looming on the horizon. Some of the main
reasons for this situation are that workers and managers can
ignore the blue prints and design plans for the various
models or fail to follow proper engineering procedures.
However, no one is penalized or fired if their quality is
poor as long as production was high, Efforts to improve the
quality and timeliness of their service are plagued by poor
planning, inadequate resources, inaccurate workload data,
lack of effective leadership in key positions, lack of
personal and organizational accountability, etc., etc.

VA has continued to complain about the increased
workload demands resulting from the decisions of the Court
of Veterans Appeals. Judicial review is, in fact,
fulfilling its intended purpose which is to make VA abide by
its own rules and regulations which is all veterans and the
VSOs have asked of the system. The veterans of this nation
deserve no less. Congress to has an obligation to provide
VA with both the necessary resources to carry out its
mission and oversight to monitor their performance and
progress. VA, however, must be able to provide accurate and
realistic data to support it budget reguests and performance
levels.

With regard to the question, would we design the same
“system” if we were starting over, the answer is basically
yes. However, we would want to improve the procedures by
which this system functions and to make sure there were
adequate resources to get the job done right the first time.

Question 5:

VVA suggested that attorney fees be authorized at earlier
stages of the process. How do you feel about that idea.

Answer:
The American Legion has no position on the question of

attorney fees in VA claims.

We appreciate this opportunity to share our concerns
with you.
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VETERANS OF FOREIGN WARS RESPONSE TO
MAY 21, 1997
COMMITTEE ON VETERANS AFFAIRS HEARING QUESTIONS BY
CONGRESSMAN BOB STUMP

1. VA has agreed with the recommendation to close the claim to new evidence
in some cases. Assuming that the appeal period is not changed from the
current one year period, is it not reasonable to expect a veteran to provide all
the supporting evidence prior to the claim going forward? Does a veteran not
have some responsibility here?

There are three significant words in the question and they are "claim going
forward". Certainly, it is reasonable that the claimant should provide all evidence
prior to the certification of the appeal. Indeed, we work very hard to ensure that
all evidence is actually submitted prior to the initial decision on the claim.

The present problem is the length of time from BVA docketing, which is around
one week after the submission of the Substantive Appeal (VA form 9) to the
BVA's decision. Presently, it is taking about 471 days, which is a significant
reduction even from last year but still way short of an ideal. (We agree with and
support the goal of six months by Fiscal Year 2000.) That, length of time, of
course, is not the veteran's fault.

"Closing of the record” will cause greater problems while we have that length of
time for decisions by the BVA, particularly for appeals on denials of increased
evaluation claims. For example, what happens if a veteran was hospitalized for
treatment of the very disability that is the issue on appea! and the medical records
now provide the needed justification for an increased rating? If the record on
appeal is "closed", the only recourse is for the claimant to file an additional claim.
But, that makes the VA work two parallel and obviously redundant claims. The
scenario gets worse: what will the VA (or, more precisely, the BVA) do with the
original issue on appeal, if the second claim actually results in a regional office
grant based solely on the new evidence? Is the BVA required to continue on to a
final decision when clearly the original appeal is no longer required?

We noted that the Veterans' Claims Adjudication Commission made a finding it
that "considers this a significant factor in the continuing high rate of BVA
remands.” (Page 197 of their report.) We know of no figures to objectively
support the premise that claimants cause remands because the record stays open
until a final BVA decision. The VCAC's report did not contain any. The real
answer to the VCAC's finding lies not in closure but to the question as to why the
regional office is certifying the appeal to the Board if the record is not current or
complete? Failure to properly do so is not the claimant's fault.

There has been a companion "theory" -- and it seems to be ever-lasting -- that the
one-year period for a claimant to file a Notice of Disagreement is, again, a factor
in timeliness delay and claims backlog problems. There is no logic to this "theory’
and we, frankly, do not understand why it is still being discussed. When the VA
sends a notification of a claim denial to a claimant, their "timeliness clock” for
processing that claim stops, as it rightfully should. They essentially shelf the file
until the claimant responds with an NOD. At that time, the “appeals clock” then
commences, which is a different time standard (different end-product code). The
"between time" is the claimant's responsibility, not the VA's. Whether it takes 60
days or one year for a claimant to file the NOD should be of very little concern to
the VA. At the very least, it is only a very minor irritant to receive a NOD at the
end of the due process period. The only real impact we can imagine is that it may
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take a few days to recall the file. That's hardly justification to now consider a
seriously constrained time-limit such as 60 days (which will also be much less
because of mail transient time). Further, a short reaction time of 60 days will only
result in having to work with irate veterans who inadvertently were unable to
respond in time because of such things as an extended vacation or serious illness.
We understand there could be exceptions for good cause. However, these waiver
requests will require more work for lmth the claimant and the VA that, in our

p will far d any off- g time savings (which, as just stated, is
literally none) to the VA by having a more limited due process period. There are
far bigger issues for us to confront than this one.

Consequently, the answer to your question is actually to not make any changes to
the present system. When evidence comes in during the time the file is waiting
call-up by the BVA, the regional office just does a Supplememal Statement of the
Case. All that is required is a review of the submitted ¢ in relation to the
recent rating decision (and the Statement of the Case). That is far easier and takes
much less time than to commence a new claim with its associated full development
process. If the SSOC actually results in a favorable decision, that will, in most
cases, terminate any. further appeal. (There may be an effective date issue but that
will be treated separately with very little impact on timeliness. Provisions under
38 C.F.R. § 3.400 on effective dates preclude any "Windfall".)

What seems to be misunderstood by the VCAC in this discussion is that there are
already regulations that stipulate "closure”. See 38 C.F.R. § 20.1304. Again, the
best approach to this perceived "problem” is for the BVA to reduce its decision
time to the professed goal of six months.

2. Each VSO has reacted strongly to the idea of 2 lump sum payment to some
veterans, We understand there is interest in lump sum payments within the
veterans community outside the VSO Washington offices. You are taking it
upon yourselves to make it impossible for veterans who might want a lump
sum payment to invest, make 2 down payment or even pay for a big night on
the town. Isn't that an excessive approach?

it might be excessive if it could be shown that lump sum payments would enhance
timeliness and quality of claims adjudication. It won't. Indeed, it will create
extensive problems. For instance, claims raters will have to be actuarial experts
when trying to decide the financial adjustments required when a veteran is
successful in receiving an increased evaluation. (That is, unless, the intention
behind “lump sum payments™ is to forever preclude a veteran from filing such
claims. If that is the approach then we are plainly tatking about reducing
government expenditures and not improving the system. [t is thus just a method to
eliminate veterans from the system. We imagine those veterans "outside the VSO
Washington offices” will quickly change their favorable opinion once they realize’
this is the situation.) Also, how would we “lump sum" a veteran compensated at
10 percent for multiple noncompensable disabilities (38 C.F.R. § 3.324)? Will the
veteran designate one or all of those noncompensable disabilities as the "lump
sum”? What sbout veterans who, in the rare cases, actually show medical
improvement and are now subject to a reduction in their rating -- will they be
required to make a refund? There are many other questions such as these, but the
point is made that this is an issue with almost interminable side-effects.

The veteran who spends his payment on a "big night on the town" is just the case
that scares us. Certainly, that is his choice. However, it becomes the VA's
problem when the veteran later is remorseful for having wasted that money and
now wants more self-discipline through a monthly compensation check. There
will be soon a request for reconsideration of his decision to accept the lump sum.

2
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Of, course, the VA's answer will be conciliatory but along the theme "that's the
law; you took it!" The likely result is a further eimbittered veteran. And, to answer
that veteran creates additional time and labor to a system that is desperately trying
to better manage those critical commodities. An analogy to this is the responses
made to those ineligible for VA benefits either because there is no military service
or through characterization of discharge. A better comparison may be those
veterans who contributed to the Montgomery G.I. Bill but cannot receive the
benefits due to a subsequent failure to comply with one of the statutory
requirements. We have all deait with those angry veterans who demand a refund
of their contributions. It takes a lot of time and it is not fun.

3, Are you saying there is no circumstance under which you would support
lump sum payments?

As just described, lump sum payments is a proposal fraught with major headaches.
They are of such proportions that we cannot envision how legislation can possibly
be drafted that will prove beneficial without negatively impacting all veterans.

4. The claims adjudication xy is largely the result of your organization
coming before the Congress and lobbying for what is now in place. lo effect,
you are the architects of the system - a system that, if its goal was to produce
cars, America would no longer be in the car business because the guality
would be horrible as each of you has often testified. Are you telling me that
given a clean sheet of paper, this is the system you would design?

Absolutely! Or, at least; we would certainly import ("copy" and "paste") a great
deal of the current program into the "clean sheet of paper”. That will make up
almost the entire paper. We would then fill in with the VBA's Business Process
Reengineering (BPR) plan, the important recommendations of the Veterans'
Claims Adjudication Commission (i.e., Secretary Brown’s April 1997 Decision
Paper, SMG Review of the Veterans’ Claims Adjudication Commission Report),
and the VBA's IRM Support Plan.

The purpose here is to keep focused on how we want the system to look in 2002.
The "clean sheet of paper” will obviously need review and editing each year for
necessary adjustments, particularly when there are important items to consider
such as last year's Veterans' Satisfaction Survey. Congress should maintain its
"Senior Editor” status on the contents of the "paper”,

It was not long ago that the American automobile industry almost collapsed
against the upsurge in foreign competition. Quality was the issue then, too. But,
the industry responded by retooling its operations, not dismantling and starting
over. General Motors, Ford and Chrysler are still with us. The same should apply
to the VA. Don't dismantle, improve it.

The VCAC's recommendations contained in Section V, Process Design: Claims
Adjudication and Appeals, call for a dismantling of the current claims adjudication
system. Indeed, we believe acceptance and implementation of the
recommendations involving veterans' due process rights will also actually lead to
greater delays in processing claims. No one has yet been able to presenteven a
subjective rebuttal to this assertion by us.

Until that occurs, the just described "clean sheet of paper” is the way to go. The
VBA's BPR is good retooling of that paper and it is being incorporated intc a
system that has a solid foundation to it.
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5. VVA suggested that attorney fees be authorized at earlier stages of the
process. How do you feel about that idea?

A claimant should have the right to representation of choice at any time in the
pracess. There obviously has to be protection (safeguards) to keep veterans from
being "hocked" by "ambulance chasers”. The additional caution we have is that it
must not mean a8 movement toward "elimination of de novo review" for the Board
of Veterans’ Appeals.
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ANSWERS TO QUESTIONS FOR RICK SCHULTZ
EXECUTIVE DIRECTOR
VIETNAM VETERANS OF AMERICA
REGARDING MAY 21, 1997, HEARING TO ACCEPT
THE REPORT OF THE VETERANS’ CLAIMS ADJUDICATION COMMISSION
FROM THE HONORABLE BOB STUMP
CHAIRMAN
COMMITTEE ON VETERANS’ AFFAIRS

1. VA has agreed with the recommendation to close the claim to new evidence in some
cases. Assuming that the appeal period is not changed from the current year period, is it
not reasonable to expect a veteran to provide all the additional supporting evidence prior to
the claim going forward? Does a veteran not have some responsibility here?

Although a VA working group studying the Veterans Claims Adjudication Commission
Report, agreed with this recommendation, the ultimate position of the U S. Department of
Veterans Affairs was to oppose it. The Board of Veterans' Appeals gives claimants an
additional opportunity to submit evidence whose existence or significance (e.g. based on
new Court of Veterans Appeals decisions or VA General Counse! Opinions) may have
been only recently discovered. It also allows the Board member deciding the case to hear
and judge the veracity of their testimony {which is a type evidence). Responsibility on the
part of the claimant is not the issue here; the current process provides BVA with all the
current, relevant evidence it needs to make a correct process provides BVA with all the
current, relevant evidence it needs to make a correct final decision, which will reduce
remands by BVA.

2, Each VSO has reacted strongly to the idea of a lump sum payment to some veterans.
‘We understand there is interest in lump sum payments within the veterans community
outside the VSO Washington offices. You are taking it upon yourselves to make it
impossible for veterans who might want a lump sum payment to invest, make a down
payment or even pay for a big night on the town. Isn’t that an excessive approach? Iam
especially surprised at VVA's position in the light of your traditional support of an
individual's freedom of choice.

VVA was a leading force behind the passage of veterans judicial review, which gave VA
claimants the freedom of choice to appeal beyond the agency level, a right enjoyed by all
other federal disability compensation claimants. As stated in our May 21, 1997 testimony
to the Committee, VVA does indeed believe that VA claimants should have the same
freedom of choice to hire an attorney representative, as do other claimants seeking federal
disability compensation benefits. Supporting freedom of choice to allow claimants full due
process is a wholly different matter than drastically changing (in our view, degrading) the
type of substantive benefits which VA provides to disabled veterans.

3. Are you saying there is no circumstance under which you would support lump sum
payments?

There are no circumstances under which VVA would support a program that calls for
fump sum payments in lieu of monthly disability compensation payments. If Congress
does intend to pass such legislation, we believe it should be limited to veterans with less
severe disabilities. Moreover, such legislation should ensure that the veteran is familiar
with the disadvantages and potential risks in accepting a lump sum payment.

4. The claims adjudication system is largely the result of your organizations coming
before Congress and lobbying for what is now in place. In effect, you are the architects of
the system - a system that, if its goal was to produce cars, America would no longer be in
the car business because the quality would be horrible as each of you has testified. Are you
telling me that given a clean sheet of paper, this the system you would design?

The term "system" is not defined in the question, and it is unclear whether it is intended to
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refer to the adjudication procedures, or the substantive benefits provided by, the VA
claims system (or both). In fact, VVA does not believe that either the procedural or
substantive portions of the VA claims system are fundamentally flawed in their designs.
Rather, as we stated clearly in our May 21 testimony, it is the manner in which VA is
running "the system” which needs improvement. As we have stated, Congress could
achieve a major improvement in the quality of the system simply by requiring VA to use
existing data to determine which employees are producing quality work. They can be
offered re-training, and if this fails, other appropriate personnel action should be taken.

In addition to making VA adjudicators responsible for their errors in veterans claims,
another good way to improve quality is to add more oversight to VA's decisions in
veterans' claims. One way to improve oversight is to allow veterans to hire attorneys at
the VARO and BVA. These attorneys will have professional and financial incentive to
point out VA's mistakes and ask VA to correct them. Over time, VA staff should learn
from having these mistakes brought to their attention, and will thus make fewer mistakes.
This should in turn reduce the number of appeals and therefore the overall case backlog.

'VVA has never, and will never, defend the status quo for its own sake. The above two
steps would be seen by some as quite radical, yet they are simple, effective ways to
significantly improve the system. We would be glad to discuss them further with you and
your staff.
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AMVETS Answers to Questions from Hearing of May 21, 1997

1. VA has agreed with the recommendation to close the claim to new evidence in some
cases. Assuming that the appeal period is not changed from the current one year period,
is it not reasonable to expect a veteran to provide all the additional supporting evidence
prior to the claim going forward? Does a veteran not have some responsibility here?

Of course the veteran has some responsibility, provided he or she is competent. Even then, those
veterans in the greatest need of a supportive, forgiving process are often least able to comply with
such standards. Veterans are still not encouraged to seek help in filing claims, until their claims
are denied or approved at a low rate of compensation. Many veterans lack the schooling or good
judgment to be treated with finality if at first they do not succeed. Yes, claims should be as
complete as possible when they go forward, and competent, capable veterans who neither seek
representation at the outset nor put effort into filing complete claims are penalized by waiting a
very long time -- especially given the VA claims backlog -~ for the rating they deserve.

Further, judging from the consistent rate of remands for poor work done at the Regional Office
level by VA employees, it would be unfair to set a standard of total and final veteran
responsibility when VA goes nowhere near measuring up to such a yardstick. Beyond that,
important evidence frequently does not fall into the veteran’s hands within a neat, orderly peried.
DOD and VA records take months and even years to unearth.

2. EBach VSO has reacted strongly to the idea of 2 hanp sum payment to veterans. We
understand there is interest in lump sum payments within the veterans community outside
the VSO Washington offices. You are taking it upon yourselves to make it impossible
for veterans who might want a hunp sum payment to invest, make a down payment or
even pay for a big night on the town. Isn’t that an excessive approach?

No, it is not. Are the VSOs taking it upon themselves to deny veterans a small lump sum they
can squander in an evening, as the question suggests? No more so than Members of Congress
are taking it upon themselves to identify the i of the consti they represent. Most
veterans do not file claims frivolously -~ the work and frustration involved are too great, and most
veterans are honest citizens. Likewise, the VSOs’ veterans service officers have caseloads too
large for them to waste time on meritless claims.

Lump sums would address only the weakest claims, those sure never to grow more serious.
Spurious claims are more likely to be rewarded by lump sums for this reason, because they offer
quickie settlements. Should they ever be an option? Frankly, we think not. Whatever legislative
provisions Congress might enact to make such settlements final, we would expect many of these
settlements to generate court cases nonetheless,

3. Are you saying there is no circumstance under which you would support lump sum
payments?

We are.

4. The claims adjudication system is largely the result of your organizations coming before
the Congress and lobbying for what is now in place. In effect, you are the architects of
the system — a system that, if its goal were to produce cars, America would no longer be
in the car business because the quality would be horrible as each of you has testified. Are
you telling me that given a clean sheet of paper, this is the system you would design?

AMVETS shares your frustration, Mr. Chairman. Year after year, step after step, bill after bill,
the Veterans Service Organizations and Congress have worked together -- generally in a
cooperative effort -- to create a workable veterans claims system. Yet we get no further than the
unrepentant mess that is the Veterans Benefits Administration.
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Given a clean sheet of paper, the Veterans Service Organizations and Congress might very well
design a system with the outlines that appear on paper now. But we do not have a clean sheet
of paper. We have instead the Veterans Benefits Administration with all its prejudices against
claimants, be they new or appeals cases. We have a Veterans Benefits Administration with all
its clear understanding that too few dollars exist to meet the legitimate needs of service-connected
veterans. We have a Veterans Benefits Administration and a Board of Veterans Appeals that see
their job as denying bad claims, rather than as also rewarding good ones, still looking for ways
to avoid veterans’ right to sue the government for wrong rulings. We see a system based on
wearing out veterans with good claims while it weeds out veterans with bad ones.

The result of these biases on this dirty sheet of paper is that many, many initial rulings are
appealed, and more than half the rulings in those appeals are thrown out when they are appealed.
Neither the Veterans Service Organizations nor Congress intended the system we built to operate
this way, but it does so regardless of which party controls Congress or the White House. If this
committee is truly interested in giving us a clean sheet of paper, we would be happy to work with
you to design a system that works better. Until then, our interest is in protecting what rights this
systemn gives the veterans we all try to serve.

5. VVA suggested that attorney fees be authorized at earlier stages of the process. How do
you feel about that idea?

We support it. The earlier in the claims process veterans are treated as clients with rights rather
than wards of a benign, paternal VA, the sooner good decisions are reached that put claims
money into the hands of veterans with bona fide claims, and stop wasting taxpayer dollars on

fighting appeals against bad rulings.

At the same time, good VSO veterans claims officers can do better than most lawyers in the field,
and at no cost to the claimant. While there is room for improvement in the services offered by
veterans service organizations, this network provides hundreds of thousands of veterans skilled
representation that they need in the confusing claims process, in which simple merit decides too
few cases. Also, with real variation in quality, state and even some county governments offer
claims representation that is better than amateurs filing alone -- and again, at no cost to the
veteran.

VA must put information in bold letters on all claims forms urging veterans to avail themselves
of such assistance. Without it, nine out of ten will never think of the kinds of evidence they
need, nor how to obtain it.
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ANSWERS TO QUESTIONS FOR RICK SURRATT
ASSISTANT NATIONAL LEGISLATIVE DIRECTOR
DISABLED AMERICAN VETERANS
REGARDING MAY 21, 1997, HEARING TO ACCEPT
THE REPORT OF THE VETERANS’ CLAIMS ADJUDICATION COMMISSION
FROM THE HONORABLE BOB STUMP
CHAIRMAN

COMMITTEE ON VETERANS® AFFAIRS

Question I: “VA has agreed with the recommendation to close the claim to new evidence in
some cases. Assuming that the appeal period is not changed from the current one year period, is
it not reasonable to expect & veteran 1o provide all the additional supporting evidence prior to the
claim going forward? Does a veteran not have some responsibility here?”

Answer: 1 am unaware of such VA agreement. Indeed, it is my understanding that VA disagrees
with that recommendation by the Vi ! Claims Adjudication Commission,

Under 38 U.S.C.A. § 303 {West 1991), the Secretary of Veterans Affairs is the head of

VA. anlctheSecmaxymyseekiheadwceofhnssuburdmam—ashcdsdondm

dations of the Vi ” Claims Adjudication C i he is vested with the
discretion to accept or reject that advice. Congress delegated to him, as the head of the VA, the
authority to determine VA policy and to prescribe rules and regulations necessary to carry out the
laws administered by VA. 38 U.S.C.A § 501 (West 1991). In h.lS “Decision Paper” on his
Strategic Management Group’s positions regarding the C i ’s dations, the
Secretary said: *The positions taken by the work groups, with the relatively few exceptions
specified below, are hereby endorsed and may be considered as the official positions of the
Department of Veterans Affairs.” One of the exceptions, however, was the Commission’s
recommendation to close the evidentiary record when the appeal is filed. On that
recommendation and the recommendation that the appeal period be shortened to 60 days, the
Secretary said:

Closure of the evidentiary record at a prescribed point and institution of a 60-day
limit for filing a notice of disagreement could mean a speedier appeals process
and fewer remands, and on that basis the work group recommends concurrence.
Hy , while faster p ing is a major goal, it is my judg{e]lment that the
potmndbeneﬁtsmspeedwmddbeomwugmdbythefwmmesechanga
would diminish rights and ad ges for some The
Department cannot concur with changes that in any way adversely affect veterans.

Like the Secretary, weamperplexedby dations to d Y ®
substantive rights in the name of proced di How are benefited by trade off
ofmmrﬁmdmmlnghtsfersome, degreeof h d p ing times, especially
when these beneficial aspects of the procedure are not responsible for the problem they would be
sacrificed to correct? This seems a bn like removing a pauent ] eyes because he needs glasses.
Administrative i not service to is ily the goal of this
recommendation. Like the Secretary, the DAV (and from the testi , the other v
service orgammu«ms) easily sees through this transparent attempt to misuse what was intended

inthep to better serve asan ise to do the i
Why not solve the backlog problem by correcting its causes, those identified in the Business
Process Reengineering (BPR) study, instead of making other unnecessary changes at the expense
of lesseming veterans® rights?

While the DAV fully agrees with the VA’s rejection of this dation t itis
contrary to the greater concern of veterans” rights, we do not agree with the concession that these
changes “could mean a speedier appeals process and fewer remands™ insofar as it suggests such a
result generally. Permitting to submit evidence during the pendency of the appeal can
have puositive timeliness effects and increase efficiency in several ways. Where newly submitted
evidence is sufficient to change a denial to a grant, it can result in a favorable disposition and
termination of action on the claim at the regional office level sooner than if the veteran pursued
the appeal through the Board of Veterans® Appeals and possibly the Court of Veterans Appeals
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before reopening his or her claim with the new evidence. In that instance, the ability to submit
new evidence during the pendency of the appeal increases timeliness and efficiency where the
inability to do so would have the opposite resuit. Submitting additional supporting evidence
during the pendency of the appeal may avoid a remand for obvious reasons. Closing the record
to the submission of new ev1dence durmg the appeal merely delays the consideration of the new
evidence to a later date—ie., p and that VA will have to
adjudicate another claim on the issue in the future, thereby making the process more inefficient.
‘The small additional time it takes the regional office to consider the new evidence in connection
with the already pending appeal, the beneficial effects of favorable disposition of the case as
soon as possible from the veteran’s standpoint, and the efficiency of not having to go forward
with the appeal through the Board and the Court on the current evidence when new evidence is
available that might more clearly establish entitiement, far outweigh any advantage in allowing
the regional office or BVA to refuse to consider the additional evidence. To avoid the disruption
that might oceur from a veteran’s submitting new evidence at a time when the BVA decision is
already written and about to be issued, the Board has a cut-off period for the submission of new
evidence, but this does not operate to defeat the effective date the veteran would receive fora
grant if the new evidence later establishes entitlement. 38 C.F.R. § 20.1304 (1996). Frankly,
while we understand the basis for this rule, we believe that it also has the counterproductive
effect discussed above. It requires an additional future decision, and a complete new review of
all the other evidence at that time, when review of the new evidence in conjunction with the
current review would alleviate that additional complete review and mere quickly dispose of the
matter. Review of the new evidence in conjunction with the current claim would of course
benefit the veteran and at the same time reduce VA’s pending caseload. Ci quently, we would
have preferred to have seen a rule which cut off the time for consideration of new evidence a set
number of days before the date of the written BVA decision to avoid the necessity to revise an
already written decision upon the receipt of new evidence. Apparently, the former Board
Chairman who promoted this rule was more interested in the small short term gain that could be

lized from avoid of ideration of additional evidence than the long-term efficiency
and reduction of workload that could be realized by considering the evidence (and the most
complete record available) in connection with the current review,

If as we say, there is no benefit in putting off until tomorrow what can be more efficiently
accomplished today, you might ask why anyone would make this recommendation. Our
experience and associated perceptions suggest one reason to us and our knowledge of the history
of this recommendation makes us aware of another. With the advent of judicial review, VA
adjudicators lost some of their ability to decide cases according to their own views and liking
because the Court reversed or remanded when they did not follow the law. The truth is that
while VA paid lip service to its liberal rules, many adjudicators personally disliked the liberality
(and still do). We know this from their attitudes, comments, and practices. When the Court
started forcing them to follow the rules, they were unhappy because of their phllosophlcal

disagreement and the added work of g their mistakes. The ion was a for
revision of the rules to make them less favcmble to veterans. Some of VA's rulemaking
reflected that reaction, and the C ission’s thinking was app 1y also infl d along

those lines. Some adjudicators would like to deny a claim and never be challenged on their
decision or never have to consider new evidence. They resent having te consider new evidence.
Cutting off veterans’ rights to submit new evidence dunng the pendency of the appeal would
inhibit what they cannot prohibit, that is, the ual sut on of this evidence, and would
lessen these veterans retroactwe entitlement by reason of the later effective date of the reopened
claim,

You might question this strong indictment of some VA adjudicators, We know from
years of experience, however, that some adjudicators will seek to lessen the benefits if they reach
a point they must allow the claim. For example, in past years, there was a philosophy at VA
Central Office and BVA that retroactive payments for clear and unmistakable error should be
avoided, and this was accomplished by merely arbitrarily declaring that the claim was granted
based on mere difference of opinion under 38 C.F.R. § 3.105(b) (1996) or the previously existing
authority for an “administrative allowance™ at the Board. When there was no higher review
available, adjudicators and VA and BVA officials did not bother to hide these unwritten rules.
They were common knowledge and were not infrequently stated orally as the reason for a result
that did not square with the undisputed facts and the law. As arbitrary and unlawful as it was, we
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had no remedy. So, the first reason for this suggestion is nothing more than a desire to reduce
veterans’ rights.

We believe this desire was at least partially responsible for misinterpreting the law o
justify the second reason. Also, another invalid practice at the Board of Veterans® Appeals wasa
primary factor. However, the false premise for closing the record was articulated and relied on in
a report by the VA Office of Inspector General (IG), Audit of Appeals Processing Impact on
Claims for Vererans' Benefits (Mar. 15, 1995) (Rep. No. 5D2-B01-013). Because this report was

itted to the C ission, the DAV wrote to the Commission about it in a letter of
September 29, 1995. (Reprinted in Appendices to the C ission’s D ber 1996 “Report to
Congress,” at App AA-4-AA-9) To our letter, we pointed out o the Commission that closing
the administrative record during the pendency of the appeal was not the solution to the problem.
We said:

Closing the administrative record during the pendency of an appeal is not

a solution to the problem. The premise for this dation is as follows:
“However, due m the i mcreasmg case backiogs there is a circularity of untimely
clairas p ing that d & ion and decisions before the
claims can be ﬁuahmd, \mh a sufﬁc:ent number resulting in questionable

" [Audit of Appeals Pri g ati.} This premise incorrectly assumes
that the Court causes backlogs, that the buldogs cause dclay, and that delay
causes * a circularity of untimely claims p ing that P

information and decisions before the claxms can be fi nahzed

As discussed above, COVA [Court of Veterans Appeals] is not responsible
for VA’s backlog. The cases appealed to COVA are only about 0.02 percent of
the total cases decided by VA, It is the poor quality and resulting large remand
rates and mudtiple reviews that account for the backlogs.

Part of the problem may aiso have been BVA inappropriately remanding
claims on the ground that examination results had become “stale” during the
pendency of the appeal. The [ndependent Budget, supra [for fiscal year 1996],
addresses the impropriety of this practice at page 18. The VA General Counsel
agrees that this is not a valid basis to remand and has issued a precedent opinion
to that effect. Op.G.C. 11-95 (Apr. 7, 1995).

Thus, the premise for closing the administrative record is incorrect. The
Court does not cause the delay, and the delay does not necessitate current
examinations. It is only the inappropriate gathering of evidence during the
pendency of the appeal that exacerbates the backlog. An inappropriate VA
practice is no excuse to lessen veterans” rights to submit additional evidence
during the appeal. Furthermore, the IG’s recommendation will have a detrimental
effect on the efficiency and faimess of the system.

The p allows the submission of supporti id during
the pendency of appeal and treats this evidence “as having been filed in
connection with the claim which was pending at the beginning of the appeal
period.” 38 C.F.R. 3.156(b). This is the most practical and efficient way to
adjudicate these claims because such additional evidence can serve to clarify facts

in dispute.

S i clarifying id is unavailable at the time of the rating
decision. Duving the clinical course of di moxedmmughdtagnasuctests
can identify lmderlymg pathology responsibl fot d symp logy.
Other sorts of cil and situations d p that make it equitable to

accept medical evidence as proof of an increase in d:sabnhty earlier claimed.

After all, it cannot be assumed that veterans file claims in advance and in
contemplation of a worsening of their disabilities. Sometimes, a disability
undergoes an increase during the pendency of the appeal, but more often, the later
evidence merely clarifies the already existing degree of disability. “Different
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examiners, at different times, will not describe the same disability in the same
language. Features of the disability which must have persisted unchanged may be
overlooked or a change for the better or worse may not be accurately appreciated
or described.” 38 C.F.R. 4.2. The current process resolves these problems in a
manner that is most likely to be fair to the veteran, Moreover, regulations on
effective dates allow no windfall. E.g., 38 C.F.R. 3.400.

There are valid reasons, including duty to assist, for VA to determine it
needs additional evidence during the pendency of an appeal. Other than
improperly reexamining the veteran for a more current report, as discussed above,
such additional evidence obtained by VA is for clarification purposes. See. e.g.,
38 U.S.C. 7109; 38 C.F.R. 20.901 (expert opinions). The veteran should have the
same right to submit additional clarifying evidence.

During VA hearings, most of which are post-decisional, testimony is
received by the regional office and the Board long after the date of the decision
under appeal. All testimony is evidence, whether it is given by veteran or by a
physician rather than in a written report. There is no rational basis to distinguish
between testimonial and documentary evidence by accepting one and refusing the
other. Testimony sometimes also leads to the discovery of additional relevant
documentary evidence.

If this recommendation were adopted, a veteran who receives ongoing
treatment or is re-hospitalized numerous times during the course of his appeal
might have several concurrent claims and appeals on the same issue. So long as
the evidence is submitted well enough in advance that it does not interfere with or
delay the Board’s decision, all available evidence should be received into the
record, see 38 C.F.R. 20.1304, especially while the record is dormant in storage
awaiting the next action. A single decision on appeal, based on a complete and
thorough understanding of the issue and all available evidence, is preferable to
multiple piecemeal adjudications. A single decision would certainly be more
efficient, accurate, timely, and cost-effective.

Appendices at AA-6-AA-8.

Despite the holding by the VA General Counsel that a new examination is not required
merely because of the passage of time between the regional office’s decision on an examination
and the subsequent review of the Board of Veterans’ Appeals, the Commission persisted in citing
the need for updated evidence as a factor in the high BVA remand rate: “The Commission
believes that the lengthy intervening period between the initial decision and the appeal
certification frequently changes the issues and the evidence needed to decide them (e.g., medical
evidence can no longer be considered current). The Commission considers this a significant
factor in the continuing high rate of BVA remands.” “Report to Congress” at 197. However,
given that the premises for closing the record have been shown to be false, the only remaining
reason is to lessen veterans’ rights. That we oppose.

Given the many reasons accounting for the submission of additional evidence throughout
the appeal process and given that this ability serves efficiency (and justice) rather than hampers
it, there is no valid reason to lessen veterans’ rights in this respect, regardless of the length of the
appeal period or the pendency of the appeal. Obviously, the veteran should attempt to submit
evidence he knows to be available and understands to be relevant as soon as possible. However,
to suggest that there is a widespread problem of ithholding evidence they know to be
supportive of their claims is to suggest that veterans themselves are purposely delaying grants of
the benefits they seek and in so many instances desperately need. We do not find any data in the
Commission’s report that supports the proposition that evidence which is available and known to
be relevant is withheld by veterans as a matter of practice or widespread negligence. Rather,
evidence is submitted during the appeal with some frequency because it only becomes available
afier the decision or its relevance becomes known by the identification of subsidiary issues to
which it is relevant.
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Onestion 2: “Each VSO has reacted strongly to the idea of a lump sum payment to some
veterans. We understand there is inferest in lump sum payments within the veterans community

ide the VSO Washington offices. You are taking it upon yourselves to make it impossible
for veterans who might want a lump sum payment to invest, make a down payment or even pay
for a big night on the town. Isn’t that an excessive approach?

Answer: The veterans service organizations agree that lump p for comp ion are
not in veterans” best interests. Further, the DAV believes that ” best i were not
the Commission’s motivation in presenting this idea for consideration. We will support our view
to that effect below.

‘We recall no expression of interest in Jump-sum payments from disabled veterans before
thw Commission raised the issue. We have received no indication of interest since, other than the
opposition expressed at our 1997 annual Mid-Winter Conference where we briefed our

manhush:ponﬂmandtheotherofthel“ ission’s suggesti The Commission conducted
a focus group on this issue and ap inced the participants of the benefits of lump-
smns,bmodylf(l)ﬂ:eamomwasfhlr (Z)muﬂementmmedxcalcamcmnnued,ﬁ)mere
would be fing and education on how to ge the lump sum, and (4) they could return to

the system if their ir condition seriously worsened. “Report to Congress” at 279. These are big
“ifs.” and as T will point out below, not the only complicating factors by any means. At least one
of DAV’s state Departments has passed a resolution opposing lump-sum settlements. That

hution will be idered at our DAV National Convention where we expect its adoption by
the delegates. We do not doubt that some of our members could be sold on the proposal, but we
are conﬁdem that the majority will reject it once they are given an explanation of its real
moti and implicati Yes, the DAV is opposing lump-sum payments in the hope of
mmngttnntdosno!bemmelaw We do not think that is at all an excessive approach, but
rather one in the best interests of disabled veterans and one entirely appropriate in our role as a
guardian of veterans’ rights. We are happy to explain our position in the following.

Your central i es a i g place. You say, “[ylou are taking it
upon yoursetves to make it lmpossnblc for veterans who might want a lump sum payment to
invest, make a down payment or even pay for a big night on the town.” A disabled veteran’s
using his or her lump-sum settiement for service-connected disability to “pay for a big night on
the town” is precisely one of the main reasons for DAV’s opposition. That would be neither a
beneficial nor responsible use of disability comp jon for the or the public. As a route
1o the public policy considerations, I will di the G ission’s motivations and reasoning
for presenting this issue and then the implications of lump-sum payments, first from the
dpoint of practicality in administration and then on the aspect of the consequences in the

“The term “compensation” means a monthly payment made by the Secretary to a veteran

b of servi d disability. ... 38 US.C.A. § 101 (West 1991) Obviously,
mpensation is disp d through i di to make it run with the
d:sabdny Payments continue foras long as them is compeusable disability. Thus, its flow is
d to coincide with the ongoing ic effects of disability, and ideally it would neither

bcmewed in advance of nor after the time of need (as 100 often occurs with protracted appeals).
In addition to being attuned to benefit the veteran contemporancous with persisting need,
compensation is adjusted as y to pond to degree of disability. Despite the fact that
this is by design rather than inadvertence, the Commission wrung its hands over the “life-long™
nature of compensation as if this were some objectionable side effect Congress and the American
public may not have fully mtcnded, the adverse eﬂ“ecls of whlch were revealed only through the

Commission’s insight. In di: g the C i s g and motivation, 1 will include
just a few of the C issi smany peated onthesemmers These few are
sufficient to prove our point.

Under its general discussion of “repeat disability compensation claims” in Part I, Section
4 of its report, the Commission attributes these claims to the life-long availability of disability
compensation: “In its current design, the VA compensation product provides life-iong benefits
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to all veterans with disabilities unless the disabling effects disappear (for example, a wound scar
may heal to the point that it no longer impairs earning capacity). This long-term approach to
compensation for service-connected disabilities applies equally to the severely, the moderately,
and the minimally disabled. “Report to Congress™ at 70, 86. This life-long availability, together
‘with the mere potennal for higher levels of compensation, motivates repeat claims, according o
the C ission’s : “ln bination with the fong-term perspective of the

compensation product, the incremental nature of the disability rating schedule appears to
provide incentive for veterans with lower disability ratings to reapply for increased benefits.”
“Report to Congress” at 70, 86. The Commission does not explain how the compensation
product, being fundamentally the same throughout most of this century, by its nature is the cause
of the claims backlog, which is only a fairly recent phenomenon, but the Commission used its
claimed knowledge of veterans’ greedy and litigious predispositions as the justification for
looking at fump: settl (a product al ive} as a way to stop repeat claims and
thereby reduce VA's workload:

* *“The purpose is to provoke thoughtful di ion about the dynamics that give the
system its shape and motivate the behavior of the parties to it, as well as to provide
insight to long-term demands on the system.” “Report to Congress™ at 71.

. “Aé a result of these and other factors, repeat claims dominate the compensation
workload and, absent some fundamental change in policy. can be expected to do so
well into the future.” “Report to Congress” at 72,

* “The projections of disability compensation workioad in 2015 described in Chapter 1
raised legitimate concerns among Commissioner’s about the effect of VA’s disability
product design on the system for disposition of benefit claims, On the basis of these
concemns, the Commission proceeded to explore issues associated with product design
that appeared to most significantly complicate or otherwise congest the claims
processing system. “Report to Congress™ at 229,

Along the way, the Commission also noted the lifetime cost of providing compensation for
lower-rated disabilities. E g, “Report to Congress” at 74, 94. In addition, the Commission
suggested actuarial analysis for addressing certain key issues such as: “estimating the future
costs arising out of individual d or military acti on an aggregate as well as a per-
person basis. This information may be useful for analyzing alternative payment options, such as a
{lump-sum payment of benefits).” “Report to Congress” at 172 (brackets in original). In its
discussion devoted to introducing the concept of lump-sum settlements in Part VI., Section 7, the
Commission began with a review of its findings that repeat claims from veterans with lower-
rated disabilities make up much of VA's workload. “Report to Congress™ at 272. Among other
things, the Commission said: “These data indicate that repeat claims from veterans wnh fow

disability ratings create heavy workload demands. Under the ci C ioner
found it r ble to ider whether this claims pattern, which e claims pre ing
resources on veterans who already recelvc benefits for relatively minor disabilities rather than
dedxcatmg the same resources to more disabled is i with the intent of the

program.” The Commission proceeded to conclude that lump-sum settlements would be a way
for the Government to avoid the administrative costs of repeat claims and the future obligation to
pay comp ion: “The Cc ission developed preliminary evidence that paying less disabled
veterans by lump sum could potentially provide them greater adjustment assistance, reduce
program costs, and allow reallocation of administrative resources within VBA to better serve the
needs of more severely disabled veterans.” “Report to Congress” at 273. “The Commission’s
consideration of this issue addressed the concept of lump sum payments for minimally disabled
veterans; for purposes of this program cost and workload analysis, ‘minimally” disabled veterans
are defined as those whose bined service-cc d disability evaluation is 10 percent.” Id.

There is no question that reduction of repeat claims and costs were the primary
‘motivation for the Commission’s suggestion of lump-sum settlements. About repeat claims, the
Commission said: “Payment by lump sum would lead to fewer repeat claims.” “Report to
Congress” at 283. About cost-savings from lump-sums, the Commission said: “significant
budgetary savings would be expected in the future, with the tative effect of declini
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monthly payment obligations to veterans with 10 percent disabilities.” “Reportto Congress” at
284.

Given all of this in the Comlmssnon s report, it is mcredlble that the Commission’s
testified substantially as f

Mr. Hutchinson. . .. . [ wanted to go back to one recommendation that the
Commission made and which the Chairmoan made reference to in his opening

ks. That is the problem of repeat claims and then also the Chairman’s
indication that there might be some legislation that would address lump sum
payment for smaller disability claims.

... . [discussion about whether veterans who accept lump sums would be able to
reopen their claims about which the Commission’s witness had no
recommendation. }

Mr. Hutchinson. What is your suggestion for dealing with repeat claims?

Mr. Lavere. Well, let me begin by saying that repeat claims are not a problem per
se. They are what exists. Three out of four claims that the VA adjudicates are
claimants who are coming back, and they are perfectly entitled 1o come back.

M. Hutchinson. I think there is a little problem there. I know that they have the
right of the statute.

Mr. Lavere. Right, but there has 1o be some method of closure, and from very
carly on in our work, Mr. Merritt, the rep ive from the i industry,
s2id there is no closure. The cases keep on going on and on and on, and what can
we do showt it? Here is what the insurance does about it.

Mr. Hutchinson. Do you have a recommendation? Does the Commission
recommend what to do about that problem?

Mr. Lavere. No. We do not think it was within our scope to make a
recommendation, a specific recommendation on that.

Mr. Hutchinson. All right, but do you believe that it is a significant problem that
should be addressed, the problem of repeat claims and the lack of finality.

Mr. Lavere. Yes, I do.

Mr. Hutchinson. De you have an opinion? I think you indicated you do not have
an opinion about the proposal for 2 lump sum for smaller disability claimants.

Mr. Lavere. Well, I think it has merit.

Not only did the Conunission’s witness give testimony contradicting the Commission’s report,
he gave contradictory in his testi . First, y to the entire thrust of the
CmmmsmﬂtCommmmsmmmd,ﬂntrepwchms “are not a problem per
se,” that they are just the nature of much of VA's caseload, and that veterans have every right to
file such claims. Then, in response o a later guestion as to whether he thought repeat claims are
a “significant probiem that should be adkdressed,” b answered, “[y]es, I do.”

We see no effective difference in the Commission’s labeling its recommendation as a
recommendation or as merely something for Congress to consider inasmuch as Congressional
consideration is required for such action either way and very well may be generated either way.
Indeed, there is no denying that this Committee is prominently considering lump-sum
scttiements a3 a result of the Commission’s presenting it. WcﬁndtheCummtsswn s attempt to
peddie this distinction without & difference a little dising i idering that it
speﬂsomnhofmmqmyandrepmhngmdevdopmgacaseforﬁmbhshmg lump-sums as a
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way to reduce repeat claims and future fiscal obligations. As to the claim that the Commission
explored lump-sums with the thought of improving benefits for veterans, they need only ask this
question: “Did Congress establish the Commission to improve the compensation product for
them?” The answer has to be “no” because Congress clearly stated it established the
Commission to find ways to reduce the claims backlog. Lump-sum settlements were among the
Commission’s several other recommendations on ways to reduce claims and VA’s workload,
such as time limits for filing claims, a reduced appeal period, and restricted scope of appellate
review, all of which represent a reduction rather than an enhancement of veterans’ rights or
improvements in their benefits program. It follows logically that lump-sums are offered to serve
the Government’s purposes rather than as goodwill toward veterans. The list of ostensible
benefits of lump-sums for veterans is full of contradictions and other fallacies which are too
extensive to discuss here. Thus, upon being provided the full picture, veterans in Arizona and
across the country are likely to see through such transparent actions and representations by the
Commission and flatly reject arguments in favor of lump-sums. We are confident that the grass-
roots response will be a strong one.

Introduction of lump-sum settlements into the current corpensation scheme would be so
out of harmony with the compensation structure and philosophy that it will create a multitude of
practical problems. Several examples come immediately to mind and numerous others would no
doubt arise. Consider, for example, the calculating veteran who has a service-incurred disability
he knows will be rated 10% under the rating schedule. He claims service connection and accepts
a lump-sum settlement. Then, he files a claim for service connection for a different condition,
How can he fairly be barred from receiving another lump-sum or monthly award for that
condition? Assume this variation of the facts. This veteran receives a lump-sum for the first
disability, and a sep disability manifests during the p ptive period provided in 38
U.S.C.A. § 1112 (West 1991 & Supp. 1997). How can this veteran be prevented from filing
repeat claims and receiving separate compensation for the separate disability? Assume another
variation. The veteran accepts a lump-sum for a disability, and a secondary disability manifests
shortly thereafter. How can we justify denying that veteran compensation to which he is fully
entitled for the secondary condition? What if he later becomes unemployable due to the
combined effects of the two service-connected disabilities? Can both disabilities be considered
on the question of entitlement to a total rating for compensation purposes due fo unemployability
under 38 C.F.R. § 4.16 (1996)7 Assume the veteran received disability severance pay from the
military. How will the offset be handled to be beneficial to the ? How will lump-sums be
offset against military retired pay and Special Separation Benefits (SSB)? Accrued benefits are
paid to survivors for the 2-year period before death. Because a lump-sum will be paid in lieu of a
lifetime award, how will it be treated as an accrued benefit? Service-connected disability can be

idered in deter hether the veteran meets the total disability requirements for
nonservice-connected pension. 38 C.F.R. § 3.314(b}(2) (1996). If a lump-sum has been paid for
the service-connected disability, will the be allowed to receive pension based partly on
that disability? If not will he be forever precluded from using it for pension purposes?
Additionally, veterans may not receive both compensation and nonservice-connected pension
concurrently. 38 U.S.C.A. § 5304(a) (West 1991). Will this nonduplication provision apply
where the veteran has received a lump-sum settlement? What if the veteran reenlists after
receiving a lump-sum? Compensation entitlement terminates upon reentry into the military
service? Will the lump-sum be recouped from the veteran, and, if so, will it be on a complex
prorated formula? Compensation is discontinued while a reservist is in receipt of active service
pay alse. See § 5304{c). How will this effect lump-sums? Similarly, what if service connection
is severed under 38 C.F.R. § 3.105(d) (1996)? How will VA be able to award apportionments of
fump-sums to entitled dependems under 38 U.S.C.A. § 5307 {West 1991)7 How will lump-sums
be handled for i t0 38 US.C.A. § 5313 (West 1991); veterans
indebted to the Government, 38 U.S. C A. § 5314 (West 1991); and mentally incompetent
veterans, 38 U.S.C.A. § 5503(b) (West 1991)?

The ripple effect of practical problems and the list of technical problems goes on and on.
Lump-sums will require a whole body of new law and regulations to deal with their introduction
into the compensation progr Fe lae for offsets, p ing, etc., as well as many other
provisions, will quite probably be complex. The administrative savings from lower numbers of
future claims and the savings in program costs may very well be substantially reduced by the
added work related to these issues. On the other hand, if lump-sums are not recouped in such
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cases as return to active service, there could be sub ial bud; y implications. (What other
veterans’ program will have to be cut for the “paygo” offset for the costs of lump-sum
settlements?) Veterans who accept lump-sums are likely to be unhappy with all these
compl:canons and hidden surpnses. Lump-sums simply do not harmonize very well with the

D Accordingly, lump-sums are a bad idea from a practical standpoint.

Lump-sum settlements are an even worse idea from the public policy standpoint. The
reasons are obvious, the most obvious of which is perhaps the example you gave where the
permanently disabled veteran squanders his or her lump-sum on a big night on the town and then
later is barred from receiving more compensation even when his disability worsens. Before
proceed, let me deal with the Commission’s suggestion that there could be a “safety net”
provision to reopen when the disability worsens severely: “The Commission believes that any
lump sum proposal should provide a ‘safety net’ for those veterans whose conditions worsen
severely. These veterans should be allowed to apply for and receive the benefits they would have
been entitled to under the current system. However, a policy that contemplates too many
exceptions could have the effect of ing many of its ad " “Report to Congress” at
285. We disagree with the third A sch that has any ption will negate any
advantage for the Government. What if a veteran’s disability suddenly worsens to the severe
level (in itself a complex and problematic issue) within a short period of time after the lump-sum
is paid? Will there be some complex offset formula? Will veterans not have to file repeat claims
to have the question decided as to wheth thexrdxsabxhty is severe" Will therenotbe an
incentive to file more repeat claims if the d ion is unf ble, especially if the
is rated just one step below the threshold for renewed entitlement? “Severe is not synonymous
with “total” (100%) disability under many of the disability rating formulae in the rating schedule.
Does this mean that comp ion would for disabilities substantially less than total? If
so, where will the line be drawn without some purely arbitrary basis? The broader this resumed
entitiement, the less savings to the government. On the other hand, without some exception for
renewed entitlement with worsening disability, the most persuasive seiling point is lost. As with
the many examples of practical problems listed above, some of which may factor into and
complicate this aspect of the problem, these obvious problems of administration are probably
only the tip of the iceberg. We have little doubt that such a scheme would be a classic “Rube
Goldberg.”

Now, I will di some of the ad public policy consequences of lump-sum
settlements. Assume no renewed entitlement for severe disability. A veteran incurs a serious
cancer in service. {Active cancer is generally rated 100% under the VA rating schedule, but
cancer which is cured is rated on the residuals, in some with a 10% minimum.) This

is paid a lump b , by the time he is released from service, his cancer is
believed cured. Shortly thereafter, the cancer recurs, and will perhaps never be cured again
b it is widespread. The is totally disabled and even needs the regular aid and
attendance of another person to assist him in the activities of daily living such as eating, dressing,
and going 1o the bathroom. He has a wife and small children. His wife must stay home fo care
for him. He spent his lump-sum on a big night on the town, or a new sports car, or a new
pleasure boat. There is practically an unlimited ber of similar ci that could
occur. This veteran might have to seek public assistance such as welfare, Medicaid (if his
entitlement VA health care was surrendered with the lump-sum), Supplemental Security Income
(SSI), or any other government assistance available. B he has no P ion
entitlement, he and his family may become a burden on society, even homeless. The
Govemnment will pay for his disability twice, and he and his family will suffer all manner of
hardships. Even with renewed entitlement for severe disability, there is no guarantee that
circumstances could not occur that would have similar adverse public policy consequences.
Making the lump-sum an option does nothing to guarantee it will be used wisely, Even where
the disability does not worsen substantially, it is not in the public interest to pay fump-sums
because their unwise use can cause or add to later hardship.

There are other situations where the receipt of a lump-sum, even by a responsible veteran,
may well work to his detri due to unic Vi whose disabilities
require hospitalization or surgery, for example, are eompcmated ternporarily at the 100% rate
when they will be totally dtsabled for a temporary period of at least a month or the better part of
amonth in some | A a pts a lump-sum and then later has a series of
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hospitalizations or i periods. If provisions are not made for paying such veteran
benefits under 38 C.F.R. §§ 4.29, 4.30 (1996), he and his dependents may suffer the same kind of
hardship as the veteran in the example above. Assume the veteran is one with a mental disorder
rated 10% initially which later matures into a severe but temporary episode of full psychosis for

which he is institutionalized for four hs. If he is not entitled to this temporary award of
compensatxon nt the 100% rate, ider the possible hardship on his family. Assume that the

hasa disorder that alternates ‘bations and remissions and that the
law p of ion in the case of total service-connected disability

notwnhstandmg the prior payment of a lump-sum. Will he be awarded 100% for a few months,
then go back to receiving no compensation for a few more months, and then possibly again be
awarded 100% for a few more months or a year, and so on, under a “all or none” compensation
rate structure?

App ty, ial ices infl d the Commission on this issue. Certainly,
the private sector’s need to compete might cause the discovery of process efficiencies that could
be applied to VA. However, commercial companies are concerned primarily with the profit
ratio. They exist to perform profitably for their owners or stockholders. Because they do not
exist for the beneﬁt of those to whom they pay settlements, they do not maintain a structure for
administering ongoing benefit prog) {with the exception of workers’ compensation

dmini for gow- purposes) with the recipients’ needs paramount. That burden
would, of course, reduce or destroy profitability. VA, on the other hand, exists solely to serve
the needs of its beneficiaries. Comp ion is not a commodity to be viewed as a vehicle for
enterprise and profit. When the Commission went beyond looking at corporate processes to
corporate prod it departed from its assigned mission and the goal of service to veterans.
‘When the Commission suggested consideration of lJump-sums b
disp setth in that for their advantages, it revealed that veterans’ best interests

did not underlie its recommendation, or at least that it did understand and appreciate the primary
purpose of compensation.

We do not deny that there may be some individual instances in which a responsible
veteran would be well-served by a lump , but for disabled as a whole we do not
believe there are ad: that outweigh the disad Considering the real motivation
for lump-sums, considering the likely disruptive effect and administrative complications it will
have for VA, and all of the associated negatives, the DAV sees insufficient justification for
impl ing lump-sum settl The primary purpose of lump-sum settlements for the
Government has to be its ability to avoid future claims and liabilities. With service-connected
digability that is not a valid goal. The DAV thereft I 1 as a matter
of principle, such a sch would rep: a depanure fmm the principle that the
Government has an obligation to place the needs of service-cc d disabled above
less noble goals and interests that might drive the desire to impose such cost-saving measures.
The DAYV strongly opposes the Government's using lump-sum settl to entice to
bargain away their future compensation entitlement.

Regrettably, the suggestion that we should condone providing lump-sum settiernents to
allow veterans the ability to spend them for a big night on the town is, we believe, rather
cavalier, insensitive, and indifferent to the real nature of disability and its effects upon veterans
as well as the importance of this issue. This suggestion trivializes servxce-oonnected disability.
We take the issue very seriously. We have studied the C ission’s recc full
and thoughtfully even though we do not believe it was properly motivated or methodically
analyzed. We believe it was beyond the scope of the Commission’s purpose. We believe the
recommendation will do nothing to improve VA’s efficiency or solve the problems the
Commission was created to study. We believe the recc dation is misguided and in no way
in the best i of disabled Given these things, we are concerned that it is getting
far more serious consideration than it deserves, and for the wrong reasons. We take our
responsibility to disabled veterans seriously, and we believe the entire thrust of the
Commission’s recor dations is one of the most serious threats to veterans’ long-honored
rights we have seen in recent times. We do not believe our approach is in any way inappropriate
or excessive under the circumstances. What does surprise us is the tone of the questions
presented to us by the Committee. While we welcome and should be subjected to probing
questions on our views and position, these questions seem fo project a resentment of our earnest
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advocacy for disabled veterans with regard to the Commission’s dati Throughout

i=4

its history, this Committee has championed the cause of disabled v and has rep dly

stood firm against threats to their rights. We hope that the Committee’s commitment and that
philosophy toward veterans continue.

Question 3: “Are you saying there is no circumstance under which you would support lump sum
payments?”

Answer. We are not aware of any justification or circumstances that would cause us to support
1 i If the delegates to our upcoming National Convention adopt, as we
expect a resolution opposing fump-sum sett we will be dated to do so under our
National Constitution and Bylaws,

Question 4: “The claims adjudication system is largely the result of your organizations coming
before the Congress and lobbying for what is now in place. In effect, you are the architects of the
system-—a system that, if its goal was to produce cars, America would no longer be in the car
business because the quality would be horrible as each of you has often testified. Are you telling
me that given a clean sheet of paper, this is the system you would design?”

Answer: The lack of the profit motive of the commercial sector need not mean that inefficiency
is to be tolerated in a government agency. However, the lack of judicial oversight for decades let
VA fall into counterproductive practices. With judicial review, a credible authority began
exposing VA's problems. Congress did the right thing in authorizing judicial review. That
remedied many individual veteran’s problems and in so doing brought the larger systemic
inefficiencies to light. Creation of the V. * Claims A ‘,‘ fication Commission to search for
solutions to the systemic problems has not had a beneficial a result, h 1. The C ission
was poorly suited to do so and apparently perceived polmcal Support to venture off the charted
course. We agree with the testi y of the C i ’s wi in which he unwittingly
admitted that the Commission did not fulfill its statutory mission to study the “efficiency of
current processes and procedures”: “Well, I do not think we exceeded our mandate at all. 1do
not think we even approached the mandate we were given by Congress, and the reason for that
was primarily our lack of resources and time.” The language of the law setting the scope of the
Commission’s authority is plain, and the Commission plainly did not follow it. Simple
declarations to the contrary are unlikely to convince anyone who compares what the Commission
actually did with what it was supposed to do. The Ci ission’s are i ibl

Although our response to the Commission’s report has met with disapproval, we canriot
responsibly and honestly commend the Commission’s work or product. Considering that the
Commission chose to go off track, we cannot excuse its product as well-intentioned. We must
honestly state that the Commission did a disservice to Congress, veterans, and taxpayers. Your

question stems from our reaction to the C ission’s recommendations. We will therefore
Support our resp by addressing the ch istics of the ystem in light of the
C ission’s recc dations to change it.

As much as we would like to, we cannot take credit for designing the current system
although we have contributed from time to time no doubt and are proud of that. In its report on
the Veterans’ Judicial Review Act, this Committee said: “Congress has designed and fully
intends to maintain a beneficial non-adversarial system of veterans benefits.” H.R. Rep. No. 963,
100th Cong., 2d Sess. 13 (1988). Much of the detail for the system’s design can be credited to
VA itself. Generally, we believe that VA constructed the system with the veterans interests at
the forefront, as it should have. Years of experience and institutional insight formed the
processes and procedures. We think the architecture is unmatched anywhere. In 1988, this
Committee shared our view. “In light of the committee’s long history of consideration of
permitting court review of VA benefit decisions, it is relatively clear that the Committee views
with approval most of the procedures adopted by the VA to adjudicate claims.™ Id. at 25. The
Committee had many laudatory remarks about the system and its processés. If we could honestly
take credit for the existing system, we would not hesitate to do so. In our testimony before this
Committee, in the Independent Budget, and in our public comments, we have not faulted the
system for the claims adjudication problems. Rather, we have directed our criticism at deviation
from the manner in which the system was intended to operate.
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We agree, if VA manufactured automobiles, it would have gone out of business years
ago. Its customers would have refused to buy its product. Without any alternative and any way

to force improvement, veterans had no choice but to be of VA’s product. Product
design, performed by Congress, was never the problem, however. Comp ion itselfis a
superbly designed and enduring product that only needs ional minor adj 1o reflect

new scientific breakthroughs and newly arising situations, to which its basic design is easily
adaptable, Neither was the design of the fabrication or manufacturing facilities flawed so as to
be responsible for the condition in which the product was delivered. This too was superbly
designed, with its form well-suited to function. The problem was a company philosophy that did
not match its public puffing on the dedication of its workers, its commitment to quality, and its
focus on service. Workers did not manufacture and deliver the product according to design

specifications. They by-passed blished ing p by employing their own
short-cuts and preferred methods. B: the product and ly desxgn were superior, the
pany was highly d, and this, perhaps, fted in a long: 1 to admit

the problems with management and manufacturing, and even we must share some of the blame
for we feared that the wrong changes might be made, especially if the Board of Directors began
to tinker with the product as a way to avoid admitting the real problems. Shortly, after you
brought in an effective quality control (the Court), the company was required to make a massive
recall of poorly constructed products. That eventually prompted some new management to take
a serious look at the problems. Industrial engineers were assigned to an in-depth analysis of the
processes and performance to find the causes of the problem. They discovered that poor
manufacturing quality, a lack of effective quality control, and a lack of accountability for quality
were the root causes for the situation. Management then devised a plan to correct these
deficiencies and make some change in the business processes to create a better climate for quality
and improved customer service, Not content that this temporary backlog could work itself out if
management and the workers were forced to correct the defective products and begin complying
with design specifications and standard procedures in future products, you brought in an outside
consultant who had no appreciation for the company’s hallmark of valuing a well-designed and
durable product for the over cheap ials and less ing bly. Your

ide ¢ ltant’s focus is § diate corporate profits and moving out the existing inventory
at the expense of long term soundness, durability, and sultably of the product for the consumer.
Your ide cc ’s proposed product is not k ble from the dpoint of your
discriminating consumers.

We are surprised how little attention the VA's BPR plan is getting and how much
attention the Commission’s recommendations are getting. The BPR team took an in-depth look
at adjudication processes and identified the causes for the claims backlog. The Commission
essemlally ignored the work processes and instead looked at the makeup of the customer and

ve of the p

Watching the deliberations of the Commission and reviewing its report demonstrated to
DAYV that the Commission did not first examine the system, identify potential causes for the
problems, and then proceed with an objective analysis to confirm or ¢liminate each potential
cause. In the Commission’s early meetings, it seemed as if certain members already had their
own ideas about the VA claims process. These ideas then became the Commission’s areas of
deliberation. Some members appeared to use only the functioning of other sy as dard
to judge the VA system and never showed any sign that they appreciated the reasons for VA’s
differences. Rather than the result of a careful, methodical, and objective analysis, the
Commission’s report is a collection of notions that the C ission picked up from various
sources along the way. The Commission’s findings and recommendations also in many
internal contradictions.

As we mentioned briefly in our testimony, many of the Commission’s findings, and thus
recommendations, followed from premises which were either outright erroneous or which were
merely unfounded pti For ple, the Commission assumed without supporting data
that the longer the time b the veteran’s discharge and his or her claim, the more difficult
the case, The Commission did not even have data to show what percentage of veterans file
claims i diately upon disch what p ge file within the first year, and what
percentage wait for several years to file claims. Yet, the Commission concluded this was a
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problem which a time limit on claims would solve. Similarly, the C ission had no

on how promptly veterans appeal, and it had no data to show that the current 1-year appeal
period has in any way led or substantially ibuted to the problem it was d to study, the .
claims backlog. Yet, the Commission made a recommendation to reduce the appeal period to 60
days. The common factor in these recommendations is that they would lessen veterans’ rights;
they would do nothing to improve VA's efficiency. Because these recommendations would do
nothing to improve VA’s efficiency, because they would lessen veterans® rights, and because
they are unnecessary, the DAV and other veterans® organizations oppose them strongly.

The S y of Vi Affairs rejected such recommendations as time Iimits for filing
compensation claims, closing the record during the appeal, reducing the appeal period, and
payment of lump sums. We were surprised by the characterization of the Secretary’s concern
about veterans’ interests as “obstructionist,” while praise was given the Commission for its
recommendations.

‘The Commission did not know and understand the uniqueness of the compensation
program well gh to app that, despite its dxfﬁculnw, it, out of necessity to apply the
iples of comp ion evenly and harmoniously in diverse and problematic situations, isa

vety ﬁnc}y tuned and highly balanced mechanism which must be adjusted with great care to
maintain consistency and uniformity of purpose and results, with the ultimate goal of equitable

of Fi of the system which the Commission perceived as unintended
side effects are in reality deliberate and calculated parts of the process, To discuss the many
faulty premises and dictions would require a lengthy analysis. Should the Committee

doubt our assertions. we would be happy to provide such analysis. Much of this is easily seen by
anyone who reads the Commission's report, however.

Here again, we are d that the C ission’s misguided. pported, flawed
recommendations seem so attractive to this Committee. We believe it would be a mistake to leta
Commission that had little knowledge of the real workings of VA, prompt changes that are based

on hypothetical dies for 1 problems. The Commission lacked the insight to
appreciate just how unsophisticated its understanding of VA was. Nonetheless, the Cc

was not hesitant 1o accuse Congress of not understanding the system it created, not hesitant to
accuse Congress of being negli in failing to ise its authority to fulfill its policymaking

role, and not hesitant to question the VA’s time-tested processes.

Just one example of the Commission’s p puc about its sudden expertise on
VA matters was its formulation of diagnostic and evaluation criteria for knee conditions. The
Commission stated that it developed this criteria “based on discussions with doctors in the C&P
service and in consultation with an orthopedic doctor at the VARO [VA Regional Office] St.
Petersburg, FL.” “Report to Congress” at 105. This group of laymen novices thought that it had
enough expertise to develop better criteria for VA than is already available to guide physicians in
the medical di and adjudicators in the disability evaluation of knee conditions. (It is
inexplicable how the Comm1ssaon thought this part of its mission.) The Ce ission’s witness
stated, however, that the Commission was aware of its limitations in expertise: “It is important
to note, however, that the Commission was well aware of its limitations in terms of its expertise,
time, and resources.” “{TThe make-up of the Commission was not a group of in-house experts.”
Again, the Commission’s witness stated: “I do not think we even approached the mandate that
we were given by Congress, and the reason for that was primarily our lack of resources and
time.” The Commission found time and presumed the expertise to instruct VA on diagnosis and
disability evaluation and found the time to exhaustively analyze the characteristics of cases of

service-connected knee conditions and other populations of for no purpose within its
prescribed mission.

The Commission had time and d the qualifications to off on all sorts of
other tang; fated to the efficiency of the current p and proced; For pl

the Commission spent a whole section on comparing death rates among veterans receiving
disability compensation but never stated any definitive object of that exercise and never made
any connection between that data and the efficiencies of the processes and procedures. “Repont
to Congress” at Part I, Section 7. The Commission spent much time reviewing, criticizing, and
making mistaken observations about what it referred to as the compensation “product.” There
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are numerous other issues addressed by the Commission that have little or nothing to do with
processes and procedures. Veterans are justified in their outrage at this misuse of authority and
resources, and they are rightfully concerned that no one else seems to care because they are so
captivated by the Commission’s ill-advised dations. The DAV submits that the
Commission’s report is not a credible, authoritative document and that it should not serve to
guide the direction of either VA or the Congress, both of which have much more experience in
the veterans’ arena and knowledge of the system than the Commission.

Given a clean sheet of paper, I believe the DAV and the other veterans’ organizations
would design a system that would deliver benefits to veterans as fairly as a system can. The laws
and regulations that govern the current system have that goal. Experience has obviously taught
the VA and Congress a lot about how to administer veterans’ programs over the greater part of
this century, and adjustments have been made to incorporate improvements in the methods of
benefits delivery. It is likely that we would therefore adhere to the fund ich istics of
the current system in the design of any new system.

Question 5. “VVA suggested that attorney fees be authorized at earlier stages of the process.
How do you feel about that idea?”

Answer: The DAV opposes any change to allow attorney fees in the administrative process.
Veterans should not have to pay to receive benefits to which they are entitled, especially
compensation for service-connected disability.

Veterans should not have to pay 1 be counseled about what benefits are available and
what the entitlement rules are. Veterans should not have to pay to get assistance in completing
an application, especially when the benefit might be one about which their is no dispute as to
entitlement. A lawyer might charge to help file an application where legal representation per se
may never be necessary. An attorney’s houtly charge to assist a veteran or widow in filing for
some benefits might consume most of the benefit. Some of these are clothing allowance,
nonservice-connected burial allowance, etc. Veterans also need help in getting nonmonetary
benefits and services such as help with medical care or assi in straightening out an
erroneous denial of prescription medication or medical lies, for le. B some
benefit claims might have a potential for small fees, iawyers might tend to take only the larger
fee producing cases and leave veterans on their own in other matters. In any event, VA benefits
should go to the intended beneficiaries and should not come to be viewed as a source of fees for
the legal profession. The government should ensure that the system is open and accurate enough
so that attorney assistance is unnecessary.

Unlike an adversarial system, where the responsibilities are upon the parties to plead the
pertinent law and produce the supporting evidence, the VA system is designed to put the ultimate
burden on VA to ensure that all pertinent bases of entitlement are explored and conmdered and
that all relevant evidence is obtained. When this system op in the
veterans should be able to be confident that VA correctly disposed of their cases in most
instances. Admitting attorneys would be an admission that VA is incapable of operating the
system as designed. If that were ever 1o occur, the likely result would be an increase in money
spent on administration because of the back and forth that would take place between lawyers and
the VA on cases. Rather than do the right thing automatically, VA would have to be prodded
along step by step by advocates, who charge for gathering evidence and arguing the case. The
process might come to be viewed as a contest between the agency and the representative, with
the veteran being the football. The result would be increased costs for the government and more
benefits diverted away from the intended beneficiaries into the pockets of attorneys and agents.

Vv service organization ives already provide the full range of assistance
from preliminary counseling and advnce to appellate advocacy If the system were improved to
perform as intended, more of service organization ives’ time could be spent

in areas other than arguing cases and appeals, an and more time conld be devoted to those cases in
which there were legitimate disputes about the weight of the evidence or the correct application
of the law. Even with their large workloads, veterans service orgamzatmn representatives spend
much time in such arcas as g or calming down Iy ill and related
counseling roles. It is doubtful that attorneys would be willing to provide such a wide range of
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assistance and engage in the “hand-holding™ that service organizations perform unless
fees were charged for all of the time invested. Because veterans service organization
representatives do not have the fee incentive that lawyers do and are not “on the clock™ they view
veterans more personally and are willing to give more personalized service.

The DAV opposes authorization of attorney fees for preappeal work on claims.
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