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PENSION ISSUES

TUESDAY, MARCH 23, 1999

House OoF REPRESENTATIVES,
CoMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON OVERSIGHT,
Washington, DC.
The subcommittee met, pursuant to notice, at 3:00 p.m., in room
B-318, Rayburn House Office Building, Hon. Amo Houghton (chair-
man of the subcommittee) presiding.
[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS

FOR IMMEDIATE RELEASE CONTACT: (202) 225-7601
March 16, 1999
No. OvV-4

Houghton Announces Hearing on
Pension Issues

Congressman Amo Houghton (R-NY), Chairman, Subcommittee on Oversight of
the Committee on Ways and Means, today announced that the Subcommittee will
hold a hearing on pension issues. The hearing will take place on Tuesday, March
23, 1999, in room B-318 Rayburn House Office Building, beginning at 3:00 p.m.

In view of the limited time available to hear witnesses, oral testimony at this
hearing will be from invited witnesses only. Witnesses will include officials from the
U.S. Department of the Treasury, the Pension Benefit Guarantee Corporation, and
representatives from organizations knowledgeable about pension issues. However,
any individual or organization not scheduled for an oral appearance may submit a
written statement for consideration by the Committee and for inclusion in the print-
ed record of the hearing.

BACKGROUND:

The importance of the private pension system stems from its role in the tradi-
tional model of retirement income security, often visualized as a three-legged stool,
supported by Social Security, employer-sponsored retirement plans, and personal
savings. For example, in 1993, 67 million workers (57 percent of all workers) worked
for an employer that sponsored a retirement plan, but at the same time, over 50
million workers did not participate in a retirement plan.

The Federal Government historically has sought to encourage the growth of pri-
vate pension plans by providing favorable tax treatment to them. As early as 1921,
the tax law exempted from taxation the interest earned by profit-sharing pension
plans. Since then, the tax law has evolved into a complex array of provisions de-
signed both to encourage employers to establish private retirement plans, as well
as to influence their contents and features. The structure of the current pension tax
law attempts to balance competing objectives. The policy of encouraging the estab-
lishment of pension plans often is tempered by provisions to limit plan designs that
might unduly benefit a few highly-paid employee.

The cumulative effect of including numerous policy objectives in the pension tax
law has been to make it more complex. The pension tax law places limits on con-
tribution amounts, benefits levels, and funding amounts. It imposes special rules for
treating “key” employees earning $65,000 or more annually, as well as “highly com-
pensated employees” earning $80,000 or more annually. The tax law also imposes
requirements regarding pension plan coverage and nondiscrimination rules. The
nondiscrimination rules apply a set of mechanical rules to curb the operation of a
plan which might otherwise unduly benefit a small number of well-paid executives.

In announcing the hearing, Chairman Houghton stated: “The private pension sys-
tem is the cornerstone of a secure retirement for most people. Congress should ex-
plore how it can improve the features of existing pension plans as well as encourage
more employers to sponsor retirement plans for their employees. The objective is to
make a good pension system even better by having more workers participating in
retirement plans with even better features.”



FOCUS OF THE HEARING:

The Subcommittee will examine employer coverage and employee participation
issues, particularly for low-income and part-time workers, women and others who
may not be adequately served by current law. The Subcommittee will also explore
ways to remove burdensome regulatory requirements, improve the level of benefits
that workers may accrue towards their retirement, and improve the portability of
pension benefits by removing artificial barriers which prevent workers from rolling
over their benefits among pension plans.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Any person or organization wishing to submit a written statement for the printed
record of the hearing should submit six (6) single-spaced copies of their statement,
along with an IBM compatible 3.5-inch diskette in WordPerfect 5.1 format, with
their name, address, and hearing date noted on a label, by the close of business,
Tuesday, April 6, 1999, to A.L. Singleton, Chief of Staff, Committee on Ways and
Means, U.S. House of Representatives, 1102 Longworth House Office Building,
Washington, D.C. 20515. If those filing written statements wish to have their state-
ments distributed to the press and interested public at the hearing, they may de-
liver 200 additional copies for this purpose to the Subcommittee on Oversight office,
room 1136 Longworth House Office Building, by close of business the day before the
hearing.

FORMATTING REQUIREMENTS:

Each statement presented for printing to the Committee by a witness, any written statement
or exhibit submitted for the printed record or any written comments in response to a request
for written comments must conform to the guidelines listed below. Any statement or exhibit not
in compliance with these guidelines will not be printed, but will be maintained in the Committee
files for review and use by the Committee.

1. All statements and any accompanying exhibits for printing must be submitted on an IBM
compatible 3.5-inch diskette in WordPerfect 5.1 format, typed in single space and may not ex-
ceed a total of 10 pages including attachments. Witnesses are advised that the Committee will
rely on electronic submissions for printing the official hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. A witness appearing at a public hearing, or submitting a statement for the record of a pub-
lic hearing, or submitting written comments in response to a published request for comments
by the Committee, must include on his statement or submission a list of all clients, persons,
or organizations on whose behalf the witness appears.

4. A supplemental sheet must accompany each statement listing the name, company, address,
telephone and fax numbers where the witness or the designated representative may be reached.
This supplemental sheet will not be included in the printed record.

The above restrictions and limitations apply only to material being submitted for printing.
Statements and exhibits or supplementary material submitted solely for distribution to the
Members, the press and the public during the course of a public hearing may be submitted in
other forms.

Note: All Committee advisories and news releases are available on the World
Wide Web at ‘HTTP://WWW.HOUSE.GOV/WAYS MEANS/.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202—-225-1721 or 202—-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.
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————

Chairman HouGHTON. The hearing will come to order. Thank
you very much.

Good afternoon, ladies and gentleman, and welcome to our hear-
ing to explore current pension issues.

The private pension system, to give you a little bit of back-
ground, is the cornerstone of retirement security for most working
Americans. The private pensions, along with social security and
personal savings, are the three traditional components of a person’s
retirement income. And we can improve the standard of living for
our retirees by strengthening that private pension system.

Congress recognized the desirability of promoting private pen-
sions as early as 1921, when it enacted favorable tax treatment for
the interest income of pension plans. Since then, Congress has ex-
panded, reformed, refined, amended, and tinkered with pension tax
law numerous times. Some changes were meant to expand cov-
erage. Some changes were meant to curb the possible abuse of pen-
sion rules. Finally, some changes were meant to influence the con-
tent and features of pension plans. Recent changes were meant to
raise revenue as part of some omnibus deficit reduction budget Act.

While each of the separate changes made over the years had a
legitimate purpose, the cumulative effect has been to make the
pension law overly complex. The real harm, of course, which com-
plexity causes is that employers may shy away from establishing
pension plans. In such cases, the real losers are employees of the
business owner who decides not to establish a qualified retirement
system.

Last year, this subcommittee held two hearings which explored
how best to achieve several pension objectives. First, how to sim-
plify the pension law. Second, how to encourage employers to estab-
lish pension plans for their workers. Third, how to improve the
level of income security for participants in pension plans. And,
fourth, how to address the special needs of caregivers who often are
women, whose work history may have several major breaks in their
service.

So today the subcommittee will continue the pension plan over-
sight which it began last year. There are numerous ways to achieve
our pension objectives. Our colleagues Robert Portman, who sits to
my right, and Ben Cardin—well, I'm not sure he’s here yet—have
introduced H.R. 1102, the Comprehensive Retirement, Security,
and Pension Reform Act. And our colleague Richard Neal, who is
sitting over here to my left, has introduced H.R. 1213, which in-
cludes a number of the administration’s proposals. So | hope that
today’s hearing will improve our understanding of the issues and
help lay the groundwork for further progress in the 106th Con-
gress.

I look forward to hearing the testimony of today’s witnesses and
I would like to recognize Mr. Coyne, the ranking Democrat on the
committee.

Mr. CovyNE. Thank you, Mr. Chairman. Today the Oversight Sub-
committee is going to focus on one of the most critical issues facing
American workers and their families: pension coverage and saving
for the future. Retirement income is a concern to all Americans,
whether they are currently retired, planning for retirement, or wor-
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rying about the economic stability of their retired parents and
grandparents.

As the Ways and Means Committee discusses Social Security re-
form in a broader sense, we should not lose sight of the larger re-
tirement security picture, which includes pensions and retirement
savings. Some of the recent proposals to create individual invest-
ment accounts may be most appropriately considered in the context
of our pension system rather than the Social Security reform effort.

About half of all American workers—about 50 million people in
all—are without pension coverage. When many of these workers re-
tire, they and their spouses will have to depend on modest Social
Security payments, their personal savings, and the generosity of
friends and family just to get by.

In the district that | represent, 43 percent of the people who are
retired are pensionless, except for Social Security. Social Security
checks, which average less than $750 a month in Pennsylvania, are
all many of them have to live on.

As we think about retirement income and Social Security reform,
we must remember that three-fourths of the elderly poor are
women. One of the primary reasons for the disproportionate share
and the number of elderly women in poverty is their dispropor-
tionate lack of private pension coverage. Women tend to move in
and out of the work force more than men, work at home more, and
earn less for the work that they do. All of these factors make them
more likely than men to have very small pensions or none at all.
This gap does not appear to be going away as more women are
working and studies have shown that, even when factors like edu-
cation and profession are taken into account, women are less likely
to have significant pensions.

The Teresa and John Heinz Foundation has been a leader in call-
ing attention to the plight of women and other groups of pension-
less workers and in promoting retirement savings within this popu-
lation group. This is just one of the many philanthropic initiatives
that the Heinz Foundation has undertaken. The Foundation’s en-
deavors benefit both the Commonwealth of Pennsylvania and the
Nation as a whole. Accordingly, I am particularly pleased that Te-
resa Heinz will be testifying at the hearing today.

Today we will also discuss various proposals and approaches to
expanding pension coverage and simplifying our pension and re-
lated tax rules. It is my hope that the testimony and views of the
Treasury Department will provide us with some historical perspec-
tive on our current laws, tax-related pension rules, as well as the
administration’s position on various proposals for reform. And, as
the chairman has pointed out, our colleagues, Congressmen Neal,
Portman, and Cardin, have proposals before the committee and |
look forward to hearing more about them.

I thank Chairman Houghton for holding this hearing and I want
to recognize his long-standing commitment to adopting pension pol-
icy changes that will help the average worker secure a safe retire-
ment. Thank you.

Chairman HoucgHTON. Thanks very much, Mr. Coyne. Mr.
Portman, would you like to deliver an opening statement?

Mr. PorRTMAN. | thank the Chairman. | will be brief. First, |
thank you very much for holding this very important hearing and
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for the witnesses that we have before us today, thank you. I am
looking forward to hearing from all three panels.

We find ourselves in a retirement squeeze and it is because peo-
ple are living longer, saving less, and we have 76 million baby
boomers starting to retire in only 10 short years. And it is very im-
portant that we prepare for that. Neither the private nor public
system are ready for it. We must, as Mr. Coyne said, focus on So-
cial Security, the fiscal problems. We will. Another subcommittee
of this committee is working on this. And it is very important for
the President and the Congress to roll up their sleeves and do that.

But we also have to remember that Social Security was never in-
tended to meet all the financial needs of retirement and, for most
Americans it does not. Rather, along with private savings and pen-
sions, the three legs that Mr. Houghton talked about in his state-
ment, we support Americans in their retirement years. And all is
not well with the pension leg. Mr. Coyne talked about the fact that
only half of workers have a pension plan. That is a tragedy. That
is something we need to focus on in this subcommittee and with
our work. That means that about 60 million Americans don’'t have
access to one of the key components to retirement. And for small
businesses this is far worse, of course. Only 19 percent of small
businesses, those with under 25 employees, offer any kind of pen-
sion retirement plan at all.

The personal savings rate in our country, as we know, is at its
lowest rate in years—since 1933. In fact, we now believe that baby
boomers, as a rule, only have about 40 percent of the savings they
will need for a comfortable retirement.

It is for all these reasons that we introduced, Mr. Chairman,
H.R. 1102. Ben Cardin, | think, has joined us now. He is my co-
sponsor on H.R. 1102. We have also got an influential and dynamic
bipartisan team with us, including Chairman Houghton, signifi-
cantly. But it is a group of members who have been involved in
pensions over the years and we have kept this bipartisan from the
start and intend to continue to do so.

The bill does knock down the barriers you talked about to try to
simplify our laws. It raises the limits to let people set aside more
of their earnings, and creates new incentives for small businesses
which we are going to talk about today. It has a special catch-up
provision to help workers for the years they spent outside of the
work place, especially | think appropriate for those who have been
working moms and returning to the work force after raising their
children.

We also get into the new realities of the mobile work force with
portability, with faster vesting. We believe that people are chang-
ing jobs more and more. That isn't going to change. And we need
to create laws that respond to that reality. We believe that just be-
cause you change your job, that doesn’'t mean that you lose your
pension.

If enacted, all these changes together—and there are many of
them—will expand savings. They will make a significant difference
for people in their retirement. It will be the difference between re-
tirement subsistence or retirement security for millions of Ameri-
cans. So, again, | thank you very much, Mr. Chairman, for expe-
diting this process of having a hearing. | know you have a lot of



7

things on your plate and the importance you attach to it is much
appreciated. | look forward to the hearing.

Chairman HoucgHTON. | thank you very much, Mr. Portman. Mr.
Neal, would you like to say something? And then Mr. Cardin, |
would like to call on you for just a brief word. But, please, Mr.
Neal.

Mr. NEaL. Thank you, Mr. Chairman. | don’t think that one can
improve upon what has already been stated. We have all done, |
think, a pretty good job of defining the nature of the problem. But
I do have a brief statement that | would like to read and then re-
quest that the official statement be inserted into the record.

Mr. Chairman, as you know, yesterday | introduced H.R. 1213,
the administration’s pension proposals. Incidentally, last year |
thought we had a good chance of enacting something working with
Mrs. Johnson, but the clock simply ran out on us at the end. | very
much appreciate your willingness to have this hearing on pension
issues generally. 1 know that President Clinton and the adminis-
tration has worked particularly hard to improve the current system
and we should compliment them on this occasion.

In addition, a number of our colleagues, most especially Mr.
Portman and Mr. Cardin, have also worked very hard in this area
to try to improve the current pension system. | believe we should
seize every opportunity to accomplish this. And while the 106th
Congress is expected to address the problems of the Social Security
system, | think it is imperative that this Congress expand and im-
prove the private pension system as well.

I think the witnesses today can shed some light on the nature
of the problem and | think, once again, that we all have a pretty
good understanding of how far reaching it is. It is our obligation,
I think, in this Congress to see if we can't achieve something that's
tangible, and, just as importantly, very meaningful. Thank you,
Mr. Chairman.

Chairman HouGHTON. Thank you, Mr. Neal. Mr. Cardin.

Mr. CArDIN. Well, Mr. Chairman, first, thank you very much for
holding this hearing. It looks like we need to get a larger hearing
room. But we very much appreciate the early hearing on pension
issues. | want to just reiterate what Mr. Portman has said. The two
of us have worked together in a bipartisan way to try to do some-
thing about private pensions and retirement savings in this coun-
try.

Regardless of what we do on Social Security, we need to increase
private retirement savings in this Nation. Although our economy is
going very well, almost all indicators—if you take a look at unem-
ployment; take a look at what has happened with the deficit and
projected surpluses; the interest rates are low—but savings rates
are entirely too low and we need to do something about it. The leg-
islation that we have put forward basically makes it easier for indi-
viduals and companies to put money away for people’s retirement;
to make it easier to deal with the realities of the current work force
where people might work for two, three, four, five employers during
their lifetime; to allow people to be able to put more money away
for their personal retirement.

We eliminate some of the complicated rules that really serve very
little purpose today. As Mr. Portman said, there are literally doz-
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ens of revisions in H.R. 1102 that we encourage our colleagues to
take a look at. Working with the administration, working with this
committee, we hope we will be able to make progress on pension
reform in this Congress. | thank you for the courtesy of allowing
me to sit in on the hearing. | serve on the full committee, but not
the subcommittee and | would ask that my full statement be put
into the record.
[The opening statement follows:]

Opening Statement of Hon. Benjamin Cardin, a Representative in Congress
from the State of Maryland

Mr. Chairman, | want to congratulate you for holding this hearing on the vital
issue of reforming our nation’s pension laws.

Over the past three years, concerned members of Congress, working closely with
the Clinton Administration, have accomplished an important turn-around in federal
policy on retirement savings. Through the 1980's and the first half of this decade,
changes in federal pension law made it more difficult for Americans to save for re-
tirement. While the rhetoric of policy-makers recognized the importance of increas-
ing the nation’s savings rate, their actions imposed new and more burdensome limi-
tations on Americans seeking to do so.

The approaching retirement of the baby boom generation has increased public and
congressional awareness of the crisis in Social Security, and the need to take strong
action to assure the future solvency of the program. | am committed to keeping the
promise of Social Security to current and future retirees, and | look forward to
working with the members of this committee toward that goal.

At the same time, we must recognize that Social Security can only provide a sup-
plemental level of retirement income. It was not designed as a full retirement in-
come program, and will not become one under any reform proposal.

That is why we must devote our attention to our private pension and retirement
savings system. We need to to continue to more in the new direction we have taken
in the past few years of removing cumbersome and unneeded restrictions on private
pension plans. Last week, Rep. Portman and | introduced H.R. 1102, the Com-
prehensive Retirement Security and Pension Reform Act of 1999. This bill, which
has strong bipartisan support, is designed to match the rhetoric of increasing sav-
ings opportunities with the reality of legislative proposals.

The goal of the bill is to make it easier for Americans to save through employer-
provided retirement plans. We want to extend the opportunity to save to more
Americans, and to allow them to save more. The bill recognizes the fact that for
most Americans, the best opportunity to save comes through an employer-sponsored
plan.

Fifteen years of changing the law to make it more difficult to save has contributed
to a reduced rate of personal savings. In developing the bill, we started with the
idea that savings will increase if we make it easier for employers to establish and
expand pension and retirement plans. | look forward to working with members of
this committee, this Congress, and the Administration to advance the goal of in-
creasing pension savings opportunities for all Americans.

———

Chairman HouGHTON. Thanks very much, Mr. Cardin. Mr.
Weller.

Mr. WELLER. Well, thank you, Mr. Chairman. I am going to be
brief just in my comments. And, first of all, I commend you for
holding this hearing. And | also want to salute Speaker Hastert
and Chairman Archer and Chairman Houghton for ensuring that
retirement security is a priority in this Congress. And clearly it is
with this hearing as well as the efforts we are making to extend
the life of Social Security for another three generations.

In this particular hearing, | hope we look at and also discuss
what | see clearly as some of the bias in the tax code that discour-
ages individuals from savings and the bias in the tax code that dis-
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courages employers from providing more opportunity for retirement
savings. Clearly, | want to salute my colleagues, particularly Con-
gressman Portman and Cardin and others who have been real lead-
ers over the last few years, in coming up with a bipartisan effort
and, as they work through the process and put together an effort
to encourage retirement savings. Clearly the opportunity to expand
the opportunity to set aside more into your 401(k)s, your IRAs, to
allow working moms to make up contributions in catch-up accounts
so that they can better their retirement.

But | also believe we need to look at the bias in the law against
multi-employer pension funds, particularly the 415 provisions. And
we also need to look at ways to provide pension protections, par-
ticularly giving employees a better right-to-know protection so they
can better understand the ramifications of any changes on their
pensions.

So, with that, I want to thank the chairman for the opportunity
to be here and, of course, I look forward to the witnesses testimony.
And | do have a statement that | would like to submit for the
record.

[The opening statement follows:]

Opening Statement of Hon. Jerry Weller, a Representative in Congress
from the State of Illinois

I want to commend you for holding this hearing today continuing our efforts to
ensure that employers have the flexibility they need to appropriately meet the re-
tirement needs of their employees and that workers have the information they need
to make the right decisions to prepare for their own futures.

As a large portion of today’'s population is nearing retirement, employer sponsored
retirement plans have increased in importance. Their importance is especially
heightened in the wake of continued reports about historically low savings rates
among America’s working population which is particularly problematic among the
Baby Boomer generation that is rapidly joining those enjoying their retirement
years.

I remain concerned that many workers simply do not understand their retirement
benefits through no fault of their own, a problem which is exacerbated when their
plan is unilaterally changed and employees are provided with minimal explanation
about the effects on their own retirement plans.

In particular, reports about conversations from traditional defined benefit plans
to cash balance or other hybrid plans have highlighted the need for more disclosure
to be provided to negatively impacted employees.

Now, | want to recognize that many firms undergoing this type of conversion have
been very forthright about providing full disclosure and others have tried to supple-
ment those employees that would be negatively impacted. However, there have been
numerous reports of employees who have found it difficult to get information on the
impact so that they can make fully informed decisions about their professional fu-
tures. To be fair, the current law is minimalist in its approach to disclosure and
some companies may be reluctant to provide additional information for which they
might be held unjustly liable.

That is why | have introduced the Pension Right to Know Act with Representa-
tives Ney and Bentson with companion legislation in the Senate sponsored by Sen-
ator Moynihan. This bi-partisan legislation will require increased disclosure of infor-
mation to employees about their pension plan. It would require an explanation to
the employee as to how their pension plan will be affected by any plan change. It
will require an individual benefit statement for each employee showing how they,
in particular, will be affected by this plan change. For some the change ill be bene-
ficial, but for others the change could affect how they plan for the future.

I look forward to the testimony of he witnesses before us today about how we can
help hard working Americans better plan for their retirement by encouraging both
employers and employees to make well-informed decisions that will provide them
with the most security possible.
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Chairman HouGHTON. Thank you very much. Mr. Cardin, | think
you are right. 1 have just been at the Caribbean Basin Initiative,
the hearing in 1100, and there are fewer people than there are
here. [Laughter.]

Thank you very much, everybody, once again, for being here and
I would like to ask the Honorable Donald Lubick, the Assistant
Secretary for Tax Policy, the United States Department of Treas-
ury, to testify.

STATEMENT OF HON. DONALD C. LUBICK, ASSISTANT SEC-
RETARY FOR TAX POLICY, U.S. DEPARTMENT OF THE TREAS-
URY

Mr. LuBick. Mr. Chairman, Mr. Coyne, Members of the sub-
committee, | appreciate the opportunity to speak with you today re-
garding pension issues.

The Nation’s private pension system has accomplished a great
deal for many Americans. For millions, pension benefits are impor-
tant in maintaining an appropriate standard of living in retire-
ment. About 47 million workers in the private sector are earning
pension benefits in their current jobs.

Working together in a bipartisan fashion over the past six years,
the Administration and Congress have enacted important legisla-
tion that has enhanced pension coverage and security, improved re-
tirement benefits for workers, improved portability, and simplified
the pension law. We look forward to continuing to work with you
to build on these past accomplishments.

Deferral of taxation of funded benefits is a statutory exception to
the basic principle that the receipt of compensation is taxed cur-
rently. The qualified pension plan exception provides deferral of
taxation on employer contributions and on earnings, preretirement,
and is an inducement to secure broad retirement coverage of mod-
erate and lower income workers. The nondiscrimination require-
ments are central to the goal of providing pension coverage and
meaningful benefits for all workers.

To further the goal of broad pension coverage, any new or addi-
tional tax subsidies for retirement savings should satisfy several
important principles.

First, any new tax preference should create incentives for ex-
panded coverage and new saving, rather than encouraging individ-
uals to reduce their taxable savings or increase borrowing to fi-
nance savings in tax-preferred form. Approaches targeted to mod-
erate and lower-income workers are likely to be more efficient in
generating new savings because these workers save less today and,
therefore, have less existing savings to shift.

Second, to maintain fundamental fairness in the allocation of
public funds, any new tax preference should be progressive, focused
on expanding coverage for the millions of moderate and lower-in-
come workers for whom saving is most difficult. Our policy should
not be the simple pursuit of more plans, without regard to the re-
sulting distribution of retirement and tax benefits.

Third, pension tax policy must take into account the quality of
coverage. Will the employees who need coverage the most benefit
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and to what extent? Will retirement benefits actually be furnished
to these workers, rather than only to those who individually choose
to save by reducing their take-home pay?

The President has made clear that we must save Social Security
first and then he further proposes to devote 12 percent of the uni-
fied surplus to establishing a new system of universal savings ac-
counts or USAs. While the specifics of the USA proposal are not
the subject of this hearing, we expect that these accounts will pro-
vide a tax credit to help millions of moderate and lower-income
workers, including many part-time workers, save for their retire-
ment in a manner that complements and strengthens the em-
ployer-provided retirement system.

Most workers not covered by employer-provided pensions are the
lower-paid employees of small business or women. In conjunction
with USAs, the President’'s Fiscal Year 2000 budget includes a
number of other pension proposals that are targeted to these three
groups and that satisfy the principles we have identified. 1 com-
mend Congressman Neal for having introduced this legislation and
I am pleased that, Mr. Chairman, that you have included it as part
of the subject of this hearing.

These proposals, which are described in my written testimony,
which is submitted for the record, include: a small business tax
credit for expenses of starting a new retirement plan; a simplified,
defined benefit-type plan for small business; IRA contributions
through payroll deduction; improved portability among different
types of plans; and improvements in vesting and annuity options
to enhance retirement security for women.

Members of this committee and we share a common goal: to im-
prove employer-provided retirement benefits and to increase all
workers’ retirement income security. And there is much common
ground between our budget proposals and the members’ bills, in-
cluding the various portability provisions, the accelerated vesting
provisions, and the tax credit for small businesses that create new
plans.

Of course, the nondiscrimination and top-heavy safeguards play
a crucial role in directing adequate benefits to moderate and lower-
income workers, and changes to these rules should be considered
only to the extent that this objective is not compromised. If the
nondiscrimination or top-heavy protections were eliminated or in-
appropriately modified, then moderate- and lower-income workers
would have smaller benefits and a larger number of short-service
workers would risk forfeiting their benefits.

Some also suggest increasing maximum dollar limits for tax-
qualified plans on the theory that this would help align the inter-
ests of decision-makers with the rest of the plan participants. They
suggest that this would encourage more coverage while the non-
discrimination rules would provide moderate- and lower-paid work-
ers with their fair share. We have concern with such an approach,
especially if it's not part of broader legislation that promotes mean-
ingful benefits for moderate- and lower-income workers. It should
be demonstrated in each case that the particular proposal would
contribute to an overall effective incentive for expanded coverage
and new savings.
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A very small percentage of retirement plan participants is af-
fected by the current statutory limits, and those who are affected
tend to be among the most highly paid individuals. To date, there
is no reliable evidence to indicate that increased limits would result
in any appreciable increase in plan coverage for moderate- and
lower-income workers and that is a subject which | think we have
to explore.

In addition, if the nondiscrimination rules, together with the re-
lated $160,000 limit on considered compensation, are weakened
while the maximum dollar limits are increased, the increases are
correspondingly less likely to improve coverage or benefits for mod-
erate-and lower-paid workers, since raising considered compensa-
tion, for example, from $160,000 to $235,000, taken alone, will in-
crease the relative share of plan benefits for higher paid employees.
In cases in which the highly paid are satisfied with their current
contributions, an increase in considered compensation might even
provide an opportunity to maintain their desired benefits, but re-
duce contribution levels for most employees without any effect on
themselves.

On the other hand, we share the concern that percentage of pay
limits under defined contribution plans may inappropriately re-
strict retirement savings opportunities for some moderate- and
lower-income workers, including those who have spent an extended
period out of the work force. We will be pleased and look forward
to working with the committee on targeted approaches to address
these issues.

Proposals to increase contribution limits for IRAs and for simple,
401(k), and other salary reduction plans must be scrutinized care-
fully to determine the effect on new saving and benefits for
moderate- and lower-income workers. Under current law, a small
business owner who wants to save $5,000 or more for retirement
on a tax-favored basis, generally would choose to adopt an em-
ployer plan. If the IRA limit were raised to $5,000, the owner could
save that amount or, jointly with the owner’s spouse, $10,000, on
a tax-preferred basis, without adopting any plan for employees.
Therefore, increases in the IRA limits could result in fewer em-
ployer plans for small businesses.

Similarly, if the owner wants to save, say, $15,000 in qualified
plans, that cannot currently be done without providing employer
contributions. If the 401(k) limit were increased to that amount,
such an owner might no longer provide employer contributions.
While 401(k) plans are highly desirable, defined benefit and em-
ployer-funded defined contribution plans play, and should continue
to play, a central role in our pension system. Without such plans,
there may be less retirement savings by those who are least able
to save.

Similar concerns are raised by proposals for a $5,000 salary re-
duction simple plan that provides for no employer contributions.

These same considerations apply to proposals to add Roth-IRA
type “designated plus accounts” to 401(k) plans and 403(b) annu-
ities. Treating pretax contributions as “designated plus contribu-
tions” would effectively increase the limit on 401(k) and 403(b)
pretax contributions and would eliminate or relax the income and
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contribution limits for Roth-IRA and would have other serious con-
sequences.

Mr. Chairman, we appreciate the opportunity to discuss these
important issues with you. We look forward to working with you
and the other members of the committee to design and enact legis-
lation that increases all workers' retirement income security and,
in due course, | will be pleased to answer any questions that you
or other members may have.

[The prepared statement follows:]

Statement of Hon. Donald C. Lubick, Assistant Secretary for Tax Policy,
U.S. Department of the Treasury

It is a pleasure to speak with you today regarding pension issues. In accordance
with the focus of this hearing, as described in the Subcommittee’s announcement,
our testimony will address issues relating to pension coverage and participation,
particularly for low-income and part-time workers, women, and others who may not
be adequately served by current law; ways to improve retirement benefits for work-
ers; portability of pension benefits; and simplification of regulatory requirements.
We will also describe the President’s proposals to further these goals, strengthen the
private pension system, and increase pension security.

The Nation’s private pension system has accomplished a great deal for many
Americans. Pension benefits have helped millions of people maintain their standard
of living in retirement. More than $4 trillion in assets are now held in private re-
tirement accounts. These assets are about 20 times greater than they were when
ERISA was enacted in 1974. (Over $2 trillion more are held in plans of state and
local governments.) Approximately 47 million workers in the private sector are earn-
ing pension benefits in their current jobs, and about two of three families will reach
retirement with at least some private pension benefits.

Enhancing pension coverage and security, improving retirement benefits for work-
ers, improving portability, and simplifying the pension laws has been a major focus
of the Clinton Administration. Working together in a bipartisan fashion over the
past six years, the Administration and Congress have enacted important legislation
that has furthered these objectives. We look forward to working with Congress and
especially with this Committee to build on these past accomplishments. Before pro-
ceeding further, it is worth noting several of these accomplishments.

|I. PAST LEGISLATIVE ACCOMPLISHMENTS

In 1993, the Administration submitted legislation that was enacted as the Retire-
ment Protection Act of 1994, to protect the benefits of workers and retirees in tradi-
tional pension plans by increasing funding of underfunded defined benefit plans and
by enhancing the Pension Benefit Guaranty Corporation's (PBGC) early warning
and enforcement powers.

In 1995, the President introduced a package of pension simplification proposals
at the White House Conference on Small Business. These proposals were targeted
toward expanding coverage, with the particular goal of increasing the number of
small businesses that offer retirement plans for their employees, and increasing
pension portability. Many of these proposals—or variations on them—ultimately
were enacted as part of the 1996 Small Business Job Protection Act. These pension
provisions, the end product of seven years of bipartisan efforts, represented the most
significant changes to the pension laws since the 1986 Tax Reform Act. Among the
most important of these changes were:

e creation of a new, highly simplified 401(k)-type retirement savings plan for
small business (the “SIMPLE"), which is proving to be quite popular with small em-
ployers;

« simplification of the nondiscrimination testing for 401(k) plans and the develop-
ment of a design-based safe harbor permitting employers an alternative to 401(k)
nondiscrimination testing;

« expansion of 401(k) plans to nongovernmental tax-exempt entities;

¢ elimination of the “family aggregation” rules that unduly restricted the ability
of family members of small business owners and of other highly compensated em-
ployees to save for their own retirement; and

¢ elimination of the section 415(e) combined limits on benefits and contributions
applicable to employees who participate in both defined benefit and defined con-
tribution plans.
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In 1997, the Taxpayer Relief Act included a number of other provisions that ex-
panded the tax incentives for retirement savings, including

« expansions of individual retirement accounts (IRAs),

¢ repeal of the 15 percent excise tax on very large retirement distributions from
qualified plans and IRAs, and

¢ an increase in the full funding limitation applicable to defined benefit pension
plans.

We can take further steps to promote retirement savings and improve and
strengthen our pension system by enacting legislation that will expand the number
of people who will have retirement savings (particularly moderate- and lower-in-
come workers not currently covered by employer-sponsored plans), improve workers’
retirement benefits, and make pensions more secure and portable. Our focus should
be on covering those who are left out of the current system and on improving the
level of benefits of those whose current benefits are very modest.

1. RETIREMENT SAVINGS AND TAX PoLicy

Background

Under our pension system, qualified plans are accorded special favorable tax
treatment. A sponsoring employer is allowed a current tax deduction for plan con-
tributions, subject to limits, while participating employees do not include contribu-
tions and earnings in gross income until they are distributed from the plan. Trust
earnings accumulate tax free in the plan.

These important tax preferences for qualified plans are designed to encourage em-
ployers to sponsor retirement plans and to encourage participation by moderate- and
lower-paid workers. It is often noted that pension coverage reduces the need for
public assistance among retirees and reduces pressure on the Social Security sys-
tem. See, e.g., Joint Committee on Taxation, Overview of Present-Law Tax Rules
and Issues Relating to Employer-Sponsored Retirement Plans (JCX-16-99), March
22, 1999.

To ensure that benefits are provided by employers to moderate- and lower-income
workers, qualified plans are subject to nondiscrimination rules. Any new pension
proposals should be consistent with securing broad retirement coverage and non-
discriminatory benefits in employer-provided plans.

Standards for evaluating retirement savings proposals

It is important that any new or additional tax subsidies for retirement savings
satisfy several key principles.

First, tax preferences should create incentives for expanded coverage and new
saving, rather than merely encouraging individuals to reduce taxable savings or in-
crease borrowing to finance saving in tax-preferred form. Targeting incentives at
getting benefits to moderate- and lower-income people is likely to be more effective
at generating new saving. In response to additional tax incentives, higher-income
individuals are more likely to shift their savings from one vehicle to another, or off-
set savings with increased borrowing—instead of actually saving more. People who
save less and have fewer financial resources to shift may be more likely to respond
by actually increasing their saving.

Second, any new incentive should be progressive, i.e., it should be targeted toward
helping the millions of hardworking moderate- and lower-income Americans for
whom saving is most difficult and for whom pension coverage is currently most lack-
ing. Incentives that are targeted toward helping moderate- and lower-income people
are consistent with the intent of the pension tax preference and serve the goal of
fundamental fairness in the allocation of public funds. The aim of national policy
in this area should not be the simple pursuit of more plans, without regard to the
resulting distribution of pension and tax benefits and their contribution to retire-
ment security. The object of these tax preferences should not be to deliver the bulk
of the benefits to those who need them least.

Third, pension tax policy must take into account the quality of coverage: Which
employees benefit and to what extent? Will retirement benefits actually be delivered
to all eligible workers, whether or not they individually choose to save by reducing
their take-home pay? It is desirable to encourage measures that promote participa-
tion by lower- and moderate-income workers, such as employer-funded defined ben-
efit or defined contribution plans, in addition to elective salary reduction arrange-
ments.

Finally, any new or additional tax preferences must not undermine our fiscal dis-
cipline.
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The President’s Proposals

The President has made clear that in this era of surpluses we must save Social
Security first. He proposes to commit 62 percent of the unified surplus for the next
15 years to Social Security and an additional 15 percent of the surplus to Medicare
to assist retired workers in maintaining their health security.

While protecting the integrity of Social Security is our first priority, it should be
possible to take other steps to enhance the retirement security of American workers
by promoting new retirement savings for moderate- and lower-income workers many
of whom currently lack coverage. The President proposes to devote 12 percent of the
unified surplus to establishing a new system of Universal Savings Accounts (USAs)
focused especially on those workers.

The President’s fiscal year 2000 budget also includes a number of proposals that
satisfy the principles outlined earlier and that will promote further expansion of
workplace-based savings opportunities, particularly for moderate and lower-income
workers not currently covered by employer-sponsored plans. These proposals, which
are spelled out in greater detail below, include:

« a small business tax credit for expenses of starting a new retirement plan,

« the SMART—a simplified defined benefit-type plan for small business,

* IRA contributions through payroll deduction,

« improved portability among different types of plans, and

« improvements in the vesting and annuity options to enhance retirement secu-
rity for women.

The USA account proposal and the pension proposals in the fiscal year 2000 budg-
et reflect the principle that any new tax subsidies for retirement savings should be
carefully targeted. To the extent possible, we should avoid providing additional tax
subsidies for saving that would occur in any event—shifting of savings—which is
often the case when the incentives are directed to higher-income individuals.

With this background in mind, | would now like to address the issues identified
in the Subcommittee’s announcement as the focus of this hearing.

I11. IMPROVING PORTABILITY OF RETIREMENT SAVINGS

Over the years, the Administration and Congress have worked together on a bi-
partisan basis to greatly improve retirement savings portability for workers. The
President’s budget clearly reflects the Administration’s desire to work with Congress
to accomplish even more in this area. We must remember that there are at least
two important elements in improving portability: accelerating vesting and making
it easier to consolidate retirement savings. We commend Representatives Portman
and Cardin and the other co-sponsors of H.R. 1102 for their leadership in promoting
improvements in portability.

Accelerated Vesting for Matching Contributions

Currently, employer contributions to a plan, including matching contributions to
a 401(k) plan, are required to become vested only after five years (or seven years
if vesting is phased in). If an employee switches jobs after four years, all employer
matching contributions could be forfeited. Under the President’s budget, all employ-
ees must be fully vested in the employer’'s matching contributions after three years
of service (or six years if vesting is phased in).

Consolidation of Retirement Savings

Under current law, there are many barriers to consolidating retirement savings.
The President's budget takes significant steps toward eliminating these barriers,
while balancing the need to prevent increased leakage from the retirement system.
Leakage is a serious concern. Two thirds of workers who receive a lump sum dis-
tribution from a pension plan do not roll over the distribution to another retirement
savings vehicle. Under the President’s budget proposals

« A participant with an eligible rollover distribution from a qualified retirement
plan would be able to roll the distribution into a section 403(b) tax-sheltered annu-
ity, or vice versa. Under the proposal, such a rollover could occur directly or through
an IRA.

* Amounts held in a deductible IRA also could be rolled over to an individual’s
workplace retirement plan. In addition to providing more opportunities to consoli-
date retirement savings, this proposal would help to simplify the existing “conduit
IRA” rules.

« A participant in a state or local government section 457 plan would be able to
roll a distribution from that plan into an IRA. This proposal would greatly increase
payment flexibility for participants in these plans.
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« A participant with after-tax contributions in a qualified plan would be able to
roll those contributions into a new employer’'s defined contribution plan or into an
IRA. Allowing these distributions to be rolled over would increase the chances that
these amounts will be retained until needed for retirement.

* A new hire in the Federal government would be able to roll over a distribution
from a prior employer’s plan to the Federal Thrift Savings Plan. We think it is im-
portant for the Federal government to set an example for all retirement plan spon-
sors in this regard.

« An employee of a state or local government would be able to use funds in other
retirement plans to purchase service credits in the state or local government's de-
fined benefit plan without a taxable distribution. This provision would be particu-
larly helpful in allowing teachers, who often move between different states and
school districts in the course of their careers, to more easily earn a pension reflect-
ing a full career of employment in the state in which they end their career.

We believe these proposals represent a significant step forward in the process of
developing bipartisan consensus in the pension area. As noted, these proposals are
substantially similar to those included in H.R. 1102 and have benefitted from dis-
cussion of these issues in this Subcommittee last year. We look forward to working
with members and their staffs to resolve the remaining differences between these
proposals.

IV. IMPROVING COVERAGE AND PARTICIPATION, PARTICULARLY FOR LOW-INCOME AND
PART-TIME WORKERS AND WOMEN

While private pension coverage continues to grow, half of all American workers—
more than 50 million people—have no pension plan at all. The bulk of the uncovered
workers fall into one of three overlapping categories: lower wage workers, employees
of small business, and women. The President proposes to address this low rate of
coverage with a number of measures that are targeted to these three groups and
that satisfy the principles we have identified.

Coverage of lower-wage workers and Universal Savings Accounts

Lower-wage workers are far less likely to be covered by a pension plan than high-
er income individuals. Over 80 percent of individuals with earnings over $50,000 a
year are covered by an employer retirement plan. In marked contrast, fewer than
40 percent of individuals with incomes under $25,000 a year are covered by an em-
ployer retirement plan. In addition, the qualified plan rules do not require coverage
of many part-time workers.

The President proposes to address these problems by devoting 12 percent of the
unified surplus to establishing a new system of Universal Savings Accounts. While
the specifics of this proposal are not the subject of this hearing, we expect these ac-
counts to provide a tax credit to millions of lower-and middle-income workers, in-
cluding many part-time workers, to help them save for their retirement. Millions of
workers would receive an automatic contribution. Those who contributed additional
amounts also would receive a matching contribution to their USA account. The
matching contribution would be more progressive than current tax subsidies for re-
tirement savings—helping most the workers who most need to increase retirement
savings. By creating a retirement savings program for working Americans with indi-
vidual and government contributions, we will help all Americans to become savers
and enjoy a more financially secure retirement.

USA accounts are intended to help provide retirement savings to the millions of
workers who are not covered by employer-sponsored pensions. In so doing, we expect
USAs to be structured in such a way as to complement and strengthen employer-
sponsored plans instead of substitute for them.

Small business tax credit for expenses of starting a new retirement plan

Although businesses with fewer than 100 workers provide 40 million jobs, only
20 percent—about 8 million of these employees—have pension coverage from their
employer. In comparison, 62 percent of workers in firms with 100 or more employees
have pension coverage.

The President’'s budget provides a three-year tax credit to encourage small busi-
nesses to set up retirement programs. The credit would be available to employers
that did not employ, in the preceding year, more than 100 employees with com-
pensation in excess of $5,000, but only if the employer did not have a plan or payroll
deduction IRA arrangement during any part of 1997. In order for an employer to
get the credit, the plan would have to cover two or more individuals.

For the first year of the plan, small businesses would be entitled to a credit, in
lieu of a deduction, equal to 50 percent of up to $2,000 in administrative and retire-
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ment education expenses associated with a defined benefit plan (including the new
SMART plan described below), 401(k), SIMPLE or other pension plan or payroll de-
duction IRA arrangement. For each of the second and third years, the credit would
be 50 percent of up to $1,000 in such costs. The credit covers the expense of retire-
ment education as well as administrative expenses because informed employees
save more.

Promoting IRA contributions through payroll deduction

To make it easier for workers to contribute to IRAs, employers would be encour-
aged to offer payroll deduction. Contributions of up to $2,000 to an IRA through
payroll deduction generally would be excluded from an employee’s income, and, ac-
cordingly, would not be reported as income on the employee’'s Form W-2. Some em-
ployees would be able to use simpler tax forms. As evidenced by the rising participa-
tion rates in 401(k) plans, the greater convenience of saving through payroll deduc-
tion encourages lower-and moderate-wage earners to save more for retirement.
Small businesses establishing such arrangements would be eligible for the new pen-
sion program start-up tax credit, provided the arrangement is made available to all
empl%yees of the employer who have worked with the employer for at least three
months.

The SMART—a simplified defined benefit-type plan for small business

In 1996, the Administration and Congress created the SIMPLE plan—an easy-to-
administer defined contribution plan for small businesses. However, there is no com-
parable tax-favored defined benefit pension plan that avoids the need for complex
actuarial calculations, with the attendant administrative costs and unpredictability
of funding requirements.

The President’'s budget proposes a simplified defined benefit-type plan for small
business, the SMART plan (Secure Money Annuity or Retirement Trust). SMART
combines many of the best features of defined benefit and defined contribution plans
and provides another easy-to-administer pension option for small businesses. Be-
cause the SMART does not involve many employer choices regarding plan design
or funding, many of the rules that govern these choices in defined benefit plans will
not apply to the SMART. For example, the SMART Plans would not be subject to
the nondiscrimination or top-heavy rules applicable to qualified retirement plans.
SMART Plans also would not be subject to the limitations on benefits under section
415. Similarly, because SMART Plans do not have complex actuarial calculations,
they would be subject to simplified reporting requirements. The minimum guaran-
teed benefit under the SMART Trust, described below, would be guaranteed by the
PBGC—uwith a reduced premium of $5 per participant.

A business would be eligible to adopt a SMART Plan if it employed 100 or fewer
employees with W-2 earnings over $5,000 and did not offer (and had not offered
during the last five years) a defined benefit or money purchase plan. An employer
that maintained a SMART Plan could not maintain additional tax-qualified plans,
other than a SIMPLE plan, or a 401(k) plan or 403(b) tax-sheltered annuity plan
under which the only contributions that are permitted are elective contributions and
matching contributions that are not greater than those provided for under the de-
sign-based safe harbor for 401(k) plans.

SMART Plans would provide a fully funded minimum defined benefit, with a pos-
sible higher benefit if cumulative investment returns exceed 5 percent. Each year
the employee participates, all eligible employees (employees with at least $5,000 in
W=2 earnings with the employer in that year and in two preceding consecutive
years) would earn a minimum annual benefit at retirement equal to 1 percent or
2 percent of compensation for that year. Moreover, an employer could elect, for each
of the first 5 years the SMART Plan is in existence, to provide all employees with
a benefit equal to 3 percent of compensation (in lieu of 1 percent or 2 percent of
compensation). The maximum compensation that could be taken into account in de-
termining an employee’s benefit for a year would be $100,000 (indexed for inflation).
Benefits would be fully vested.

Under the SMART, an employer would be required to contribute each year an
amount sufficient to provide the annual benefit accrued for that year payable at age
65, using actuarial assumptions specified in the statute (including a five percent an-
nual interest rate). The contributions would be allocated to a separate account to
which actual investment returns would be credited for each employee. If a partici-
pant's account balance were less than the total of past employer contributions cred-
ited with five percent interest per year, the employer would be required to con-
tribute an additional amount for the year to make up for any shortfall. Moreover,
the employer would be required to contribute an additional amount for the year to
make up for any shortfall between the balance in the employee’s account and the
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purchase price of an annuity paying the minimum guaranteed benefit when an em-
ployee retires and takes a life annuity. On the other hand, if the investment returns
exceeded the five percent assumption, the employee would be entitled to the larger
account balance. If the employee elected to receive an annuity, the larger account
balance would translate to a larger annuity.

If an employer did not wish to take on the risk that the cumulative investment
return will be less than 5 percent or that the employee will choose an annuity when
the insurance market is unfavorable, the employer could choose to purchase a
SMART annuity instead. In the case of a SMART Annuity, each year an employer
would be required to contribute the amount necessary to purchase an annuity that
provides the benefit accrual for that year on a guaranteed basis.

SMART Plans would be subject to the qualified joint and survivor annuity rules
that apply to qualified defined benefit pension plans. Lump sum payments also
could be made available. No distributions would be allowed from a SMART Plan
prior to an employee’s attainment of age 65, except in the event of death or dis-
ability, or where the account balance of a terminated employee was not more than
$5,000. However, an employer could allow a terminated employee who has not yet
attained age 65 to directly transfer the individual's account balance from a SMART
Trust to either a SMART Annuity or a special individual retirement account
(“SMART Account”) that is subject to the same distribution restrictions as the
SMART Trust.

If a terminated employee’s account balance did not exceed $5,000, the SMART
Plan would be allowed to make a cashout of the account balance. The employee
would be allowed to make a tax-free transfer of any such distribution to a SMART
Annuity, a SMART Account, or a regular IRA.

Distributions from SMART Plans would be subject to tax under current rules ap-
plicable to the taxation of annuities. A 20 percent additional tax would be imposed
for violating the pre-age 65 distribution restrictions under a SMART Annuity or
SMART Account.

Enhanced retirement security for women

Women receive lower pension benefits than men. Only 30 percent of all women
age 65 or older were receiving a pension in 1994 (either worker or survivor benefits),
compared to 48 percent of men. Women’s pensions are typically smaller than those
received by men. Among new private sector pension annuity recipients in 1993-94,
the median annual benefit for women was $4,800, or only half of the median benefit
of $9,600 received by men.

The President’s proposals include a number of provisions that—while gender neu-
tral—would have the primary effect of benefitting women. For example, workers
who take time off under the Family and Medical Leave Act (FMLA) would be able
to count that time toward retirement plan vesting and eligibility requirements. In
some cases, counting time taken under FMLA can make the difference between re-
ceiving or not receiving credit toward minimum pension vesting requirements.

The budget would make a 75 percent (or higher) joint and survivor annuity uni-
versally available in plans that are subject to the joint and survivor rules. Having
higher survivor annuities could reduce the number of elderly widows living in pov-
erty. Under current law, workers are given the option of a single life annuity, which
pays only during the life of the covered employee, or a “joint and survivor annuity”
which typically pays a lower pension benefit during the lifetime of the retiree, but
continues to pay 50 percent of the amount to a retiree’s surviving spouse. Unfortu-
nately, the income a surviving spouse needs to live on is often more than 50 percent
of the pension payable while the worker is alive. Many couples may prefer an option
that pays a somewhat smaller benefit to the couple while both are alive, but pro-
vides a larger benefit—75 percent of the joint annuity amount—to the surviving
spouse. In addition, the spouse would be required to receive the same explanation
of the worker’s choices that the worker receives.

Plan vesting requirements have an especially adverse impact on female employees
who tend to have shorter job tenure. As described above, under the President’s
budget, all employees must be fully vested in the employer’'s matching contributions
after three years of service (or six years if vesting is phased in).

Retirement Savings Education

One key to improving coverage and participation by workers is to address the rel-
ative lack of employee demand. Even among workers whose employers offer plans,
many fail to take advantage of the retirement savings opportunities available. Near-
ly 40 percent of employees earning less than $50,000 a year who are eligible to save
through a 401(k) plan fail to participate.
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Educating workers about the importance of saving for retirement and about in-
vestment and financial choices may be quite helpful. A recent study, for example,
found that education in the workplace tended to increase participation of workers
in 401(k) plans. The role of education in this area and the educational efforts that
have been undertaken by the Administration will be addressed by the Department
of Labor in its testimony before this Subcommittee today.

V. IMPROVING BENEFITS FOR WORKERS

We share with the Committee the goal of increasing workers’ retirement income
security. Of course, the nondiscrimination and top-heavy safeguards play an impor-
tant role in directing adequate benefits to moderate- and lower-income workers
under tax-qualified retirement plans, and changes to these rules should be consid-
ered only to the extent that this objective is not compromised. We also believe it
is important to encourage employers to adopt plans that provide retirement benefits
to all covered employees, in addition to salary reduction arrangements (which may
not benefit workers who are unable to save). As noted, the President’'s budget also
proposes to improve benefits by accelerating vesting.

Nondiscrimination Rules

The nondiscrimination standards benefit the majority of employees by requiring
the employer to provide benefits to them as a condition of receiving tax-favored sta-
tus for its retirement plans. Higher paid employees are typically very interested in
saving for their retirement, and many of them would save even in the absence of
an employer plan. On the other hand, many lower-paid employees understandably
prefer receiving a larger portion of their total compensation package in the form of
current pay, rather than in retirement plan benefits, given scarce resources to meet
current expenses. However, it is just these types of lower-paid employees—who are
unable to save on their own—who need the most help in saving for retirement.

If the nondiscrimination rules were relaxed, some employers could respond by in-
creasing the benefits provided to their higher paid employees without increasing the
benefits provided to the rest of their employees. Alternatively, the employer could
maintain the current contribution level for the higher paid employees and respond
to other employees’ desire to shift their compensation package to cash compensation
by reducing their retirement benefits. Further reductions in the already low rate of
savings for lower-paid employees would have consequences for our entire society.

Top-Heavy Safeguards

The top-heavy safeguards serve as a safety net for lower-and moderate-wage
workers, delivering benefits to those workers when the nondiscrimination rules are
not adequate to the task. A tax-qualified plan is considered top-heavy whenever 60
percent of the value of the benefits provided under the plan inure to key employees
(i.e., certain owners and officers). If a plan is top-heavy, it must provide certain min-
imum benefits or contributions and must accelerate vesting.

Some pension practitioners have traditionally used their ingenuity to find gaps in
the nondiscrimination rules in order to allow plan sponsors to save costs by mini-
mizing the benefits provided to moderate- and lower-paid employees. Some of the
more aggressive approaches have resulted in very large disparities in benefits be-
tween key and non-key employees. For example, without top-heavy safeguards, some
plans could provide as much as $30,000 of annual tax-favored contributions to key
employees and as little as one percent of pay to younger non-key employees. The
top-heavy rules fill a portion of those gaps by requiring a minimum contribution for
all non-key employees that is generally equal to three percent of pay.

As noted, the top-heavy rules apply only when more than 60 percent of the bene-
fits in a plan are concentrated among a limited group of key employees—often as
a result of non-key employees terminating without vesting or because an employer’s
demographics accommodate a plan design that takes advantage of the permitted dis-
parity in the nondiscrimination rules in order to provide more benefits to higher
paid employees. By requiring at least a minimum level of benefits for all employees
and accelerating vesting, the top-heavy rules play a very important role in leveling
the playing field for workers in these cases.

We do, however, believe that some elements of proposals to simplify the top-heavy
rules warrant serious consideration, and we would be pleased to work with this
Committee in that regard. However, we have serious concerns about various ele-
ments of current top-heavy simplification proposals, particularly provisions that
would undermine the ownership attribution rules, which apply not only for purposes
of the top-heavy rules, but for purposes of the other pension nondiscrimination rules
as well.
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A fundamental principle underlying the Internal Revenue Code is that tax rules
should not be avoided by simply shifting ownership of a business among family
members. Proposed changes in the ownership attribution rules would virtually
eliminate the obligation to provide fair benefits to non-family member employees in
small business retirement plans. For example, under a proposed change, a business
run by two spouses who also employed a full-time non-family member would be able
to exclude that employee from a retirement plan covering the two spouses as long
as the business was legally owned solely by either spouse. Obviously, such a pro-
posal could reduce coverage substantially among workers in small businesses and
Is inconsistent with our efforts to expand coverage of those workers.

The top-heavy and nondiscrimination protections benefit the American taxpayer
and protect the integrity of the pension tax preference by ensuring that the tax pref-
erence is utilized by workers throughout the income spectrum and does not serve
primarily as a tax shelter for higher-income individuals. Any modifications that
might be made to the top-heavy or nondiscrimination protections must not result
in moderate-or lower-income workers receiving smaller benefits or in a larger num-
ber of short-service workers forfeiting their benefits.

401(k) Safe Harbor

The President’s budget proposes to improve the benefits of workers by modifying
the rules applicable to the safe harbor 401(k) plan. Under this plan design, an em-
ployer is not required to determine the rate at which nonhighly compensated em-
ployees are participating in the plan, if the employer provides a specified matching
contribution formula. To increase the participation rate of nonhighly compensated
employees, the budget would specify a minimum period following the receipt of an
explanation of the plan during which employees could choose to participate in the
plan for the upcoming year and would require that all employees covered under a
safe harbor 401(k) plan receive a small nonelective contribution equal to one percent
of pay. Receiving account statements showing this contribution and the tax-free
compounding of interest would stimulate the saving habit among current nonsavers
and encourage vendors to market savings to those workers and their families.

Effect of Increased Dollar Limits on Moderate- and Lower-Income Workers

We share the concern that percentage-of-pay limitations under defined contribu-
tion plans may inappropriately restrict retirement savings opportunities for some
moderate- and lower-income workers, including those who have spent an extended
period out of the workforce. We would be pleased to work with the Committee on
targeted approaches to address these issues. For example, while a wholesale repeal
of these limits may not be necessary, a more targeted approach may be to explore
whether there is some minimum dollar level of contribution that could address these
concerns, similar to the minimum dollar benefit accrual allowed for defined benefit
plans. In addition, it is important to ensure that any changes to percentage of pay
limitations avoid weakening nondiscrimination tests that are based on employee
percentage of pay averages.

Some also suggest increasing maximum dollar limits for tax-qualified plans, on
the theory that this would align the interests of decision makers with the rest of
the plan participants. They suggest that this would encourage more coverage while
the nondiscrimination rules would provide moderate- and lower-paid workers with
their fair share. We have several concerns about such an approach, especially if not
part of a significantly broader legislative strategy that ensures meaningful benefits
for moderate- and lower-income workers. It would need to be demonstrated in each
case that the particular proposal would function as an effective incentive for new
coverage and new saving, given that a very small percentage of retirement plan par-
ticipants is affected by the current statutory limits, and the individuals affected
tend to be among the wealthiest of Americans. To date, there is no reliable evidence
to indicate that these additional tax preferences will result in any appreciable in-
crease in new plan coverage.

Moreover, recent changes in law, such as the repeal of the 15 percent excise tax
on very large retirement distributions from qualified plans and IRAs, have already
increased the amount that higher-income individuals can save on a tax-favored
basis. Some of the 1996 and 1997 provisions have only recently become effective,
and the repeal of the combined maximum limits on tax-qualified benefits and con-
tributions—a major simplification that could increase significantly the ability of
higher-income individuals to accumulate tax-qualified benefits—will not become ef-
fective until next year. It is still too early to assess the impact of these expanded
tax incentives to establish plans.

In addition, if the nondiscrimination rules (and the limit on considered compensa-
tion under section 401(a)(17)) were weakened at the same time maximum dollar lim-
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its were increased, the limit increases would be correspondingly less likely to im-
prove coverage or benefits for moderate- and lower-income workers who are cur-
rently covered under retirement plans. In fact, an increase in the considered com-
pensation limit from $160,000 to $235,000 increases the relative share of plan bene-
fits that go to higher paid employees. For example, simultaneous increase in the
compensation and contribution limits will not require an improvement in a plan con-
tribution formula in order for individuals whose compensation exceeds $160,000 to
take advantage of a section 415(c) contribution limit increase from $30,000 to
$45,000. Where the highly paid are satisfied with current benefit levels, an increase
in considered compensation may even provide an opportunity to reduce benefit lev-
els for most employees without affecting benefits for the highly paid.

Of course the overall impact of any legislative changes of this particular type
would need to be assessed in the context of other provisions that might be enacted
at the same time, especially broad initiatives to deliver significant additional retire-
ment savings to lower- and moderate-income workers. | would like to reiterate that
we will be happy to work with the Committee on appropriate means of expanding
retirement savings opportunities for these workers.

Increases in IRA and Salary Reduction Contribution Limit

We share the goal of increasing retirement savings. At the same time, proposed
increases in contribution limits for IRAs and for SIMPLE, 401(k), and other salary
reduction plans must be scrutinized carefully to assess their effect on sound pension
policy. We should examine the efficiency of such proposals in terms of increasing
retirement savings, and their effect on coverage for moderate- and lower-income
workers. For example, increases in the 401(k) contribution limit would benefit a rel-
atively small number of taxpayers who have the ability to set aside these amounts
in a 401(k) plan, and who may well only shift existing savings to their 401(k) plan.

Increases in IRA limits are likely to attract additional deposits by higher-income
taxpayers who are already saving for retirement, and who may merely shift their
additional IRA contributions from other savings. Currently, a small business owner
who wants to save $5,000 or more for retirement on a tax-favored basis generally
would choose to adopt an employer plan. However, if the IRA limit were raised to
$5,000, the owner could save that amount—or jointly with the owner’'s spouse,
$10,000—on a tax-preferred basis without adopting a plan for employees. Therefore,
higher IRA limits could reduce interest in employer retirement plans, particularly
among owners of small businesses. If this happens, higher IRA limits would work
at cross purposes with other proposals that attempt to increase coverage among em-
ployees of small business.

Similarly, if the owner wants to save, say, $15,000 a year in a qualified plan (as
opposed to the $10,000 that can currently be saved via 401(k) salary reduction), the
owner has an incentive to adopt a plan that provides employer contributions to em-
ployees. The limit on 401(k) contributions and the resulting pressure to provide em-
ployer contributions serves a useful purpose in our system. Increasing the 401(k)
limit may prompt employers to substitute expanded voluntary salary reduction op-
portunities for employer contributions. While 401(k) plans are highly desirable, de-
fined benefit and employer-funded defined contribution plans play—and should con-
tinue to play—a central role in our pension system. These plans provide benefits to
lower-paid workers regardless of whether they individually choose to save by reduc-
ing their take-home pay. Fewer employer-funded benefits and contributions may
mean less retirement savings by the lower-and moderate-income workers who have
the greatest difficulty saving for retirement.

Some may respond to this concern by contending that employers will not reduce
employer-funded contributions in favor of IRAs or voluntary salary reduction elec-
tive arrangements if maximum dollar limits for employer-funded plans are also in-
creased when limits are increased for IRA and 401(k) contributions. However, what-
ever the relative levels of permissible tax-favored contributions might be among dif-
ferent types of plans, the absolute amount of IRA plus salary reduction contribu-
tions that would be permitted if both of those limits were increased [combination
of higher IRA contribution limits and higher salary reduction contribution limits]
may be enough to satisfy the desire for tax-favored retirement savings on the part
of many decision-makers, including many small business owners.

Similar concerns are raised by proposals for a $5,000 SIMPLE plan that provides
for no employer contributions. Surveys suggest that the popularity of SIMPLE plans
with small businesses is already exceeding expectations in the two years since
SIMPLEs became available. The SIMPLE plan requires only a modest, but impor-
tant, employer matching or automatic contribution. A proposal that allows $5,000
of employee pretax contributions without either nondiscrimination testing or em-
ployer contributions would certainly undermine the SIMPLE plan. Furthermore, in
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combination with a $5,000 IRA contribution limit proposal, there could be substan-
tial displacement of not only SIMPLE plans but also 401(k) plans (which have non-
discrimination standards or safe harbor employer contributions) and other employer
plans. The Administration’s payroll deduction IRA proposal, which is based on cur-
rent law IRA limits, is a better approach to addressing small businesses’ concerns
about financial commitment, without undermining the success of SIMPLE plans.

Similar considerations apply to proposals to add Roth-IRA type “designated plus
accounts” to 401(k) plans and 403(b) annuities. Treating pre-tax contributions as
“designated plus contributions” would effectively increase the limit on 401(k) and
403(b) pre-tax contributions. They would eliminate or relax the income and contribu-
tion limits for Roth IRAs, and would have other serious consequences.

Catch-up Contributions

We are sympathetic to concerns that those who have spent extended periods out
of the workforce may encounter obstacles to “catching up” on retirement savings
needs. Obviously, the most important obstacle in this regard is an individual’'s own
financial ability to increase savings. With respect to the employer plan system, evi-
dence suggests that nonstatutory limits imposed by plans or employers (e.g., lim-
iting salary reduction contributions to ten percent of pay) are a significantly greater
barrier to catch-up contributions than the statutory $10,000 401(k) contribution
limit. In fact, only a small percentage of participants over the age of 50 are actually
affected by the $10,000 contribution limit, and those tend to be among the highest-
income individuals.

We think it is worth exploring ways to address barriers to increasing savings, par-
ticularly for those over the age of 50. In so doing, it may be more appropriate to
focus on percentage-of-pay limitations, particularly as applied to lower-income work-
ers, as discussed earlier.

VI. SIMPLIFYING REGULATORY REQUIREMENTS

Another area of bipartisan accomplishment has been pension simplification, par-
ticularly as part of the 1996 Small Business Job Protection Act. Further improve-
ments can be made to promote simplification, provided that there is an appropriate
balance between simplifying rules and protecting workers, so that moderate- and
lower-income workers receive a fair share of retirement benefits.

For example, the President’s budget includes a proposal to simplify the definition
of a highly compensated employee. The definition would be modified to eliminate the
complex option to treat all employees earning below the 80th percentile in an em-
ployer's workforce as nonhighly compensated employees. This will ensure that all
employees earning over $80,000 are classified as highly compensated employees for
qualified plan nondiscrimination testing purposes. This would not only make the
law simpler, it would also make it more fair. Under current law, an executive or
professional earning hundreds of thousands of dollars can be classified as a non-
highly compensated employee for nondiscrimination testing if the individual is
below the 80th percentile (which can occur in a small firm with several highly paid
executives or professionals) unless the person is a five-percent owner of the busi-
ness.

Some have proposed allowing employers a deduction for dividends paid to an em-
ployee stock ownership plan (ESOP) when employees elect to leave the dividends
in the ESOP. Current law allows employers to deduct ESOP dividends if they are
distributed from the plan or used to pay certain ESOP indebtedness. Proponents
argue that this proposal would simplify administration by making it unnecessary for
a participant to make an offsetting 401(k) plan election if the participant prefers to
defer tax on income equal to the amount of the dividend. However, the proposal
would need to be modified to treat the employee’s election to leave dividends in the
ESOP in the same manner as any other cash or deferred election. Otherwise the
provision would allow ESOP participants 401(k)-type cash-or-deferred elections that
are not subject to the $10,000 limit and that are not subject to nondiscrimination
standards. Further, unless the election is subject to the 401(k) rules, the proposal
might make it easier for C corporations that are substantially owned by ESOP par-
ticipants to effectively avoid federal taxes on all corporate earnings.

Simplicity Versus Flexibility

Complexity of pension rules is often attributable to employers’ desire for certainty
while at the same time accommodating a wide range of plan designs and practices
to satisfy various corporate objectives. Accordingly, major simplification of the pen-

sion rules is likely to come only at the price of curtailing the extensive flexibility
employers currently enjoy.
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The pension nondiscrimination regulations reflect the effort to combine certainty
with flexibility. These regulations, which were finalized in 1993, were the product
of an unprecedented amount of dialogue between the government and plan sponsors,
following multiple rounds of comment, discussion, and revision. Plans have long
since been amended to reflect the regulations.

These regulations address the complexity issue by providing a set of safe harbors
that allow employers to avoid nondiscrimination testing by retaining or adopting
straightforward plan designs that provide uniform benefits to participants. These
plans pass the nondiscrimination tests regardless of the characteristics of the em-
ployer's workforce. Today, well over 90 percent of qualified plans use these safe har-
bor designs.

Compliance Programs

Another example of easing regulatory burdens without weakening worker protec-
tions may be found in the compliance programs maintained by the Internal Revenue
Service. Since 1990, the Service has maintained a number of compliance programs
to enable correction of retirement plans that fail to meet tax-qualification require-
ments. These programs have evolved over the years in response to taxpayer sugges-
tions, and there has been widespread appreciation for how successful the programs
have been.

Some legislative proposals would effectively undermine these programs and would
adversely affect compliance. The programs reflect the principle that plan sponsors
need a carefully graduated series of stages in the process to make sure that the
sponsor always has the incentive to avoid delaying correction to a later date—espe-
cially an incentive to correct shortly after the error has occurred when correction
is easy and before participants have been harmed. The incentive structure should
also ensure that if the error has not been corrected within a specified time, the
sponsor will have a further incentive to correct at the next stage in the process.

Pending legislative proposals would restrict the flexibility that is currently essen-
tial to the administrative compliance programs. Some proposals, for example, would
fail to require full correction of qualification errors, even in the case of significant
violations. For instance, if a plan discovered it had failed to pay 401(k) benefits to
20 retired participants, the current programs would encourage prompt correction
after discovery of the failure. By contrast, under legislative proposals, the sponsor
would not be required to take any corrective action unless and until the audit notice
cycle began, and then would be required to correct only for most of the participants.
These proposals would not allow the IRS to require that benefits ever be paid to
the remaining participants, even if the plan could easily pay the benefits and even
after audit. These legislative proposals also would dramatically revise the tax con-
sequences for disqualification, removing the primary compliance incentive for plans
that cover predominantly nonhighly compensated employees, such as multi-em-
ployer plans or plans of businesses in financial distress for which loss of an income
tax deduction or a tax on trust earnings is not important. Such changes could un-
dermine the IRS administrative compliance and correction programs, which have
been widely recognized as improving plan compliance.

To protect participants while lessening regulatory burdens, we need to continue
developing and improving flexible programs, such as the Employee Plans Compli-
ance Resolution System, that create appropriate incentives, as opposed to enacting
legislation that might impede innovation and flexibility. The productive administra-
tive process that has developed and expanded these compliance programs requires
maximum flexibility, feedback, and adaptation. These favorable results can best be
achieved through the kind of administrative approach involving the pension commu-
nity that has been undertaken in recent years.

The Treasury Department appreciates the opportunity to discuss these important
issues with Members of this Subcommittee, and we would be pleased to explore
these issues further.

Mr. Chairman, this concludes my formal statement. | will be pleased to answer
any questions you or other Members may wish to ask.

———

Chairman HouGHTON. Thank you very much, Mr. Lubick. Our
timer seems to have gone off and so, therefore, 1 have devised a
new routine. Since you have five minutes, at the end of four min-
utes, | will bang my gavel which means that you have another
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minute. And so that will give you fair warning. | hope that is all
right with you.

The next witness is Leslie Kramerich, who is Deputy Assistant
Secretary for Policy of the Pension and Welfare Benefits Adminis-
tration in the Department of Labor. And also David Strauss who,
as many of you know, is the Executive Director of the Pension Ben-
efit Guaranty Corporation. So would you begin Ms. Kramerich.

STATEMENT OF LESLIE B. KRAMERICH, DEPUTY ASSISTANT
SECRETARY FOR POLICY, PENSION AND WELFARE BENE-
FITS ADMINISTRATION, U.S. DEPARTMENT OF LABOR

Ms. KRAMERICH. Thank you, Mr. Chairman, members of the sub-
committee. 1 am Leslie Kramerich, Deputy Assistant Secretary for
Policy of the Pension and Welfare Benefits Administration for the
Department of Labor. And | appreciate this opportunity to appear
before you today to discuss the status of our private pension system
and our efforts to improve that system. The Department is very
well aware of the important role this subcommittee has played to
ensure that our Nation's workers realize the retirement benefits
they have earned.

Only two generations ago, a so-called comfortable retirement was
the almost exclusive province of a privileged few. For many, old age
was often characterized by poverty and insecurity. Today the ma-
jority of American workers and their families can look forward to
spending their retirement years in relative comfort. Our private
pension system has played a crucial role in accomplishing this turn
around. Today more than 8.5 million retirees receive checks every
month from the private pension fund of an employer. And another
4 million have received a lump sum payment.

For retirees aged 65 and older who receive pensions, the benefits
represent more than one-fourth of their total income. And for those
aged 55 to 64, the pension represents over one-third of their in-
come. Clearly Social Security alone is not enough and a rare few
will find their own individual savings to be enough to preserve
their standard of living into retirement. The private pension sys-
tem is an indispensable part of the retirement security of American
workers and their families.

Approximately 47 million private sector workers are earning pen-
sion benefits in their current jobs. This is more than four times as
many as——

Chairman HougHTON. Could I ask you—could you stop? Can you
hear? Is it difficult? Yes, could you speak a little closer to the mike?
See if you can.

Ms. KRAMERICH. Yes, Mr. Chairman. All right.

Chairman HouGHTON. Yes, that is fine. All right. Good.

Ms. KrRAMERICH. Approximately 47 million private sector workers
are earning pension benefits in their current jobs. This is more
than 4 times as many as 50 years ago and nearly twice the number
as recently as the late 1960’s. The assets of the private pension sys-
tem exceed $4 trillion. And this represents in excess of one-seventh
of the financial assets in the economy and far exceeds the total
Gross Domestic Product of most other nations.

Despite these remarkable achievements, much more remains to
be accomplished. Although millions of workers are joining the sys-
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tem, the proportion of the work force participating has remained
virtually constant for almost three decades. In addition, there are
troublesome gaps in coverage. Despite substantial gains in recent
years, the proportion of women earning and receiving pension bene-
fits remains well below that of men. The gap for minority groups
remains even larger. While about one-half of white workers in the
private sector are accruing benefits, only about one-third of Afri-
can-American and one-quarter of Hispanic workers have been
brought into the system.

The challenge before us today is not simply to expand coverage,
but to expand it in a manner that gives high priority to reducing
these gaps. An enormous part of this challenge is the result of the
essential fact that our private pension system is a voluntary sys-
tem. We encourage employers and workers to perceive their mutual
advantage in allocating some portion of the compensation due
workers toward savings for retirement. There are a wide array of
pension arrangements available to employers. That variety is in-
tended to provide the flexibility needed in a diverse and dynamic
economy.

When you set out to design a variety of options to appear to a
variety of employers in a variety of industries, professions, and
sizes, and then you try to tailor other requirements of fair coverage
and security under those options, it is probably not surprising that
after a while what was intended as desirable flexibility starts to
look like burdensome complexity. Before we act too quickly to sim-
plify, we need to look carefully at what can truly be cleared away
and distinguish that from fundamental values that must be pre-
served.

That may be harder than ever to do. Given the complexity of the
current landscape, the unintended consequences of what may seem
to be simple solutions to simple problems are rarely readily appar-
ent. An effort to enhance the attractiveness of one new type of pen-
sion plan may simply create an inferior substitute for an existing
plan resulting in nothing more than reshuffling current coverage,
rather than any new coverage. Or, worse, substituting plans that
provide less than had been offered.

We believe it is helpful to continually ask why we are considering
certain changes and what we hope they will accomplish. Increasing
the attractiveness of certain pans is a goal we all share. The ad-
ministration has put forward options. Members, including many of
the leaders on this committee have put forward options, our ERISA
advisory council to the Department of Labor has put forward op-
tions. Some addressed increasing annual limits on contributions or
compensation or benefits. And those are described as restoring the
adequacy of coverage and increasing employer interest in plans by
increasing the company’s decision-makers financial stake in the
plan.

How can we be sure that if we recommit the company’s top offi-
cials to a qualified plan, this rising tide will lift all boats? We have
to be sure that provisions like this deliver to everybody, not just
a few. That is the challenge we share. Hopefully, a rising tide will
lift all boats, but we see several problems with that. First, not ev-
erybody has a boat and we want to work with you on that. Second,
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in dealing with legislation this complex, it is especially important
that we work together to to prevent unintended consequences.

Achieving the delicate balance between incentives to create pen-
sion plans and requirements to ensure broad access and fairness is
one that is not easily reached, yet remains within our grasp. Many
argue that the static coverage numbers and the impending retire-
ment of the baby boom generation necessitate an expansion of the
financial incentives for employees to sponsor pension plans. We
must, however, ensure that the benefits reach middle-and lower-in-
come workers, as well as the highly paid, and that new coverage
does not come at the cost of the hard-won gains of the past. Both
of these goals deserve attention.

Must progress has been made over the past year. Both the ad-
ministration and Members of Congress have put forth thoughtful
and meaningful proposals. We want to work together to meld the
best aspects into legislation that can achieve our goals. Thank you,
Mr. Chairman.

[The prepared statement follows:]

Statement of Leslie B. Kramerich, Deputy Assistant Secretary for Policy,
Pension and Welfare Benefits Administration, U.S. Department of Labor

Mr. Chairman and Members of the Subcommittee, | am Leslie Kramerich, the
Deputy Assistant Secretary for Policy at the Pension and Welfare Benefits Adminis-
tration of the U.S. Department of Labor. | appreciate this opportunity to appear be-
fore you to discuss the status of our private pension system and our efforts to im-
prove that system. The Department is well aware of the important role this Sub-
committee has played to ensure that our Nation's workers realize the retirement
benefits that they have earned.

Although the focus of today’s hearings is properly on the shortcomings of our pri-
vate pension system, we should not lose sight of what a remarkable success the sys-
tem represents. Only two generations ago a so-called “comfortable retirement” was
the almost exclusive province of a privileged few; for many, old age was often char-
acterized by poverty and insecurity. Today the majority of American workers and
their families can look forward to spending their retirement years in relative com-
fort.

Our private pension system has played a crucial role in accomplishing this turn-
around. Today more than 8% million retirees are receiving monthly checks from the
private pension fund of an employer and another 4 million have received a lump
sum payment. For retirees age 65 and older who receive pensions, the benefits rep-
resent more than one-fourth of their total income and for those age 55-64 the pen-
sion represents over one-third of their income. Clearly, Social Security alone is not
enough, and a rare few will find their own individual savings to be enough to pre-
serve their standard of living into retirement. The private pension system is an in-
dispensable part of the retirement security of American workers and their families.

Approximately 47 million private sector workers are earning pension benefits in
their current jobs. This is more than four times as many as fifty years ago and near-
ly twice the number as recently as the late 1960's. The assets of the private pension
system exceed $4 trillion. This represents in excess of one-seventh of the financial
assets in the economy and far exceeds the total Gross Domestic Product of most
other nations.

EXPANDED COVERAGE

Despite these remarkable achievements much more remains to be accomplished.
Although millions of workers are joining the system, the proportion of the workforce
participating has remained virtually constant for almost three decades. In addition
there are troublesome gaps in coverage. Despite substantial gains in recent years,
the proportion of women earning and receiving pension benefits remains well below
that of male workers. The gap for minority groups remains even larger. While about
one-half of white workers in the private sector are accruing benefits, only about one-
third of African American and one quarter of Hispanic workers have been brought
into the system.
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The challenge before us today is not simply to expand coverage, but to expand
it in a manner that gives high priority to reducing these gaps.

An enormous part of this challenge is a result of the essential fact that our pri-
vate pension system is a voluntary system. We encourage employers and workers
to perceive their mutual advantage in allocating some portion of the compensation
due workers toward savings for retirement. There are a wide array of pension ar-
rangements available to employers; that variety is intended to provide the flexibility
needed in a diverse and dynamic economy.

When you set out to design a variety of options to appeal to a variety of employers
in a variety of industries, professions, and sizes, and then you try to tailor other
requirements of fair coverage and security onto those options, it's probably not sur-
prising that after a while what was intended as “desirable flexibility” starts to look
like “burdensome complexity.” Before we act too quickly to “simplify,” we need to
look carefully at what can truly be cleared away and distinguish that from funda-
mental values that must be preserved.

That may be harder than ever to do. Given the complexity of the current land-
scape, the unintended consequences of what may seem to be simple solutions to sim-
ple problems are rarely readily apparent. An effort to enhance the attractiveness of
one new type of pension plan may simply create an inferior substitute for an exist-
ing plan, resulting in simply re-shuffling current coverage rather than any new cov-
erage—or worse, substituting plans that provide less than had been offered.

We believe it's helpful to continually ask why we are considering certain changes,
and what we hope they'll accomplish. For example, increasing the attractiveness of
certain retirement plans is a goal we all share. The Administration has put forward
options; Members including many leaders on this Committee have put forward op-
tions; the ERISA Advisory Council to the Department of Labor has recommended
options. Some of those options address increasing annual limits on contributions or
compensation or benefits. Those are described as restoring the adequacy of coverage
and increasing employer interest in plans by increasing the company'’s decision mak-
ers financial stake in the plan.

How can we be sure that if we recommit the company'’s top officials to a qualified
plan, this rising tide will lift all boats? We have to be sure that provisions like this
deliver to everybody, not just a few—that's the challenge we share.

Hopefully, a rising tide will lift all boats. But we see several problems with that.
First, not everybody has a boat, and we want to work on that. Second, in dealing
with legislation this complex, it is especially important that we work together to
prevent unintended consequences.

Achieving the delicate balance between incentives to create pension plans and re-
quirements to ensure broad access and fairness is one that is not easily reached yet
remains within our grasp. Many argue that the static coverage numbers and the
impending retirement of the “baby boom” generation necessitate an expansion of the
financial incentives for employers to sponsor pension plans. We must, however, en-
sure that the benefits reach middle and lower income workers as well as the highly
paid, and that new coverage does not come at the cost of the hard won gains of the
past. Both of these goals deserve attention.

Much progress has been made over the past year. Both the Administration and
Members of Congress have put forth thoughtful and meaningful proposals. We need
to work together to meld the best aspects into legislation that can achieve our goals.

We must keep in mind the current status of private pension coverage. According
to the latest comprehensive data, in 1993 about 43% of all private wage and salary
worker were covered by a pension plan. For full-time workers the rate is somewhat
higher, at 50%. These coverage rates have been relatively flat over the past 25 years
varying only a couple of percentage points.

This lack of real growth has occurred despite an increase in both plan sponsorship
and coverage within all major industry groups. This seemingly contradictory out-
come appears to be associated with several offsetting trends occurring within the
labor force and in the types of pension plans offered workers. Over the past three
decades there has been a significant shift in employment away from manufacturing
and toward service industry jobs. From 1979 to 1998 the percentage of private sec-
tor workers employed in manufacturing industries decreased from 30% to 20% while
the percentage of workers employed in the service industries increased from 22%
to 32%. This has had a dampening effect on pension coverage because the manufac-
turing sector, in which our private pension system largely originated, has one of the
highest coverage rates at 63% of workers compared to 35% in services. While the
coverage rate in service industries increased from 30% in 1979 to 35% in 1993, this
has not been enough to offset the shift in employment from high to low coverage
industries to produce an overall coverage increase.
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We have also been experiencing a trend toward part-time work. The percentage
of workers employed on a part-time basis increased from 15% in 1979 to 18% in
1998. This has had a similarly constraining effect because the coverage rate is only
12% among part-time workers compared to 50% for full-time workers.

Perhaps most significant, there is a strong and continuing shift in the types of
pension plans being offered workers, from defined benefit plans to defined contribu-
tion plans. Much of this is the result of the explosion in the growth of 401 (k) plans
which now include almost the majority of private sector workers with pension cov-
erage as either their primary or supplemental plan. The phenomenal growth in
401(k) plans in recent years has led to an increase in the percentage of the labor
force employed by firms with some type of plan—from 61% in 1988 to 65% in 1995.

The higher sponsorship rate, however, has not led to an overall increase in plan
participation. This is partly due to the frequent use of a service requirement for par-
ticipation. In addition, participation in these plans is generally elective by the work-
er, and only about two-thirds of the workers in firms with these plans are partici-
pating in them. This is particularly an issue among younger and lower wage work-
ers, two groups that any meaningful coverage expansion will have to reach. This
highlights the crucial fact that we must keep in mind the worker side of the cov-
erage equation.

As a result of these trends, non-covered workers have been increasingly con-
centrated among certain segments of the labor force. Workers without pensions are
most likely to be employed by small firms, to receive low wages, to be young, to have
low tenure, and to be employed on a part-time basis. Workers falling into one or
more of these categories account for over 90% of all non-covered workers.

Workers in small firms. Almost 40% of the private wage and salary labor force,
or approximately 40 million workers, are employed in firms with fewer than 100 em-
ployees. The coverage rate of workers in these small firms is only 20% compared
to 66% among workers in firms with 1,000 or more employees. The low coverage
rate results primarily from the lack of plan sponsorship among small firms.

Low wage workers. Only 24% of workers earning less than $20,000 annually par-
ticipate in a pension plan compared to 68% of workers earning $30,000 or more an-
nually. About 55% of low wage workers are employed by firms that do not offer pen-
sion plans. Over 20% of all low income workers are in firms that offer a 401(k)
plans. Less that half of low income workers offered a 401(k) plan participate in the
plan, compared to 85% of higher income workers.

Young workers. In 1993 only 24% of workers under age 30 participated in a pen-
sion plan, a decrease from 29% in 1979. Much of this drop has resulted from the
shift toward 401(k) plans. With 401(k) plans now commonplace, less than half of
workers under age 30 who are offered a 401(k) plan are choosing to enroll in the
plan. If all young workers offered a 401(k) plan choose to participate, the overall
coverage rate for workers under 30 would increase from 24% to 31%.

Low tenure workers. About one-fifth of all workers have less than one year of ten-
ure with their current employer. Only 9% of these low tenure employees have pen-
sion coverage. Only 37% of low tenure workers are employed by firms with pension
plans. Even among firms sponsoring plans, however, less than one-quarter of low
tenure workers receive coverage. Among the non-participants in firms with plans,
about 40% fail to meet the age and/or service requirements, while an additional 12%
choose not to participate in the plan.

Part-Time Workers. Only 12% of part-time workers in the private sector receive
pension coverage compared to 50% of full-time workers. About 63% of part-time
workers are employed by firms that do not sponsor pension plans. Of the remaining
37%, less than one-third participate. Most are excluded because of plan provisions
requiring employees to work a minimum number of hours annually (generally 1,000)
to be eligible to participate.

Strikingly absent from these categories of noncovered workers are women. The
truth of the matter is, however, that women find themselves disproportionately rep-
resented in all these categories. Many have lower earnings than men and are more
likely to work part-time and tend to move in and out of the workforce to care for
children and aging relatives. Women are also often employed in industries with low
or no pension coverage. Thus, women are less likely to receive pension benefits and
when they do, because their pay is less and they may have less time in the work-
force, their pension payments will be lower.

TRENDS IN COVERAGE

The most significant trend in the employment-based private pension system over
the past 20 years has been the increasing importance of defined contribution plans.
The number of participants in these plans has grown from fewer than 12 million
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in 1975 to 48 million in 1995. Over three-fourths of all pension covered workers are
now enrolled in either a primary or supplemental defined contribution plan. Assets
held by these plans increased from $74 billion in 1975 to over $2 trillion today.

It would be misleading, however, to attribute the increasing importance of these
plans to the demise of the more traditional defined benefit plans. While many small
defined benefit plans have terminated in recent years, large companies are main-
taining their plans. From 1985 to 1995, the number of defined benefit plans with
1,000 or more participants decreased only slightly from 5,226 to 5,019, while the
number of plans with 10,000 or more participants increased from 552 to 664.

Essentially all of the new pension coverage has been in defined contribution plans.
Nearly all new businesses establishing pension plans are choosing to adopt defined
contribution plans, specifically 401(k) plans. In addition, most large employers with
existing defined benefit plans have adopted 401(k)’'s and other types of defined con-
tribution plans to provide supplemental coverage for their workers. We are also em-
ployers changing from traditional defined benefit plans to hybrid arrangements such
as cash balance plans.

Although not as significant as the above two factors in the growth of defined con-
tribution plan participants, there is evidence that some employers are replacing de-
fined benefit plans with 401(k) plans. A study conducted for the Department of
Labor found that over the 1985-1992 period about four to five percent of defined
benefit plan participants in 1985 were in plans which were terminated and replaced
by 401(k) plans.t This represents about 10% of the increase in the number of active
participants in 401(k) plans from 1985 to 1992.

This change in the pension system is a reflection of fundamental changes in the
economy as well as the current preferences of workers and employers. The move-
ment from a manufacturing-based to a service-based economy, the growth in the
number of families with two wage earners, the increase in the number of part-time
and temporary workers in the economy, and the increased mobility of many workers
has led to changes in the needs and interests of both employers and workers.

Employer preferences have similarly changed. The increased competition and vol-
atility of a global economy has made many reluctant to undertake the long term fi-
nancial commitment to a defined benefit plan. Many employers perceive defined con-
tribution plans to be advantageous and there are indications of workers embracing
the idea of having more direct control over decisions about the amount of contribu-
tions to make and how to invest their pension accounts.

PENSION SECURITY

The most important thing we can do to improve the retirement income system is
to make sure that it is as secure as possible. Last year, either through voluntary
compliance or civil litigation, we secured monetary recoveries to employee benefit
plans of nearly $273 million. In addition, our enforcement actions in criminal cases
resulted in the restoration of $6.7 million to plans and the indictment of 98 individ-
uals for fraud related to employee benefit plans.

We have initiated enforcement efforts to assure that workers’ contributions are
promptly forwarded to their plans and are monitoring whether some plans are pay-
ing excessive fees. This project was initiated in early 1995 and is ongoing. From the
inception of this project through the end of December 1998, we have opened a total
of 3,746 investigations of 401(k) and recovered $57.9 million for 401(k) plan partici-
pants including $4.8 million from the Pension Payback Program. We have also
opened 389 health plan employee contribution cases and recovered $11 million. In-
cluded in these numbers are 126 criminal 401(k) investigations, resulting in the
criminal prosecution of a total of 62 persons. This project has focused the attention
of the American public on the importance of retirement security.

We have issued regulations clarifying that contributions must be promptly for-
warded to the plan when they are withheld from pay. This has enhanced the retire-
ment income security of workers in 401(k) plans. In addition, the agency is currently
developing a regulation focussed specifically on enhancing the security of partici-
pants in small plans by giving workers better ways to make sure that the assets
that are supposed to be in their pension plans are in fact there. Moreover, during
FY 1998, PWBA held a public hearing to obtain comments and data regarding fees
and expenses charged to 401(k) plans, the availability of information on this topic
and the extent to which plan sponsors and participants consider such information.
Following the hearing, we worked on a number of initiatives relating to 401(k) plan
fees, as well as released an educational booklet for participants entitled A Look at

1Papke, L.E. “Does 401(k) Introduction Affect Defined Benefit Plans,” Study conducted under
contract with the Pension and Welfare Benefits Administration, 1996.
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401(k) Plan Fees and made publicly available the results of recent research in the
Study on 401(k) Plan Fees Expenses. If contributions are delayed or excessive fees
are paid, worker’'s 401(k) plan returns will be reduced. And more importantly, work-
er confidence in our retirement system will be eroded.

Mr. Chairman, the President has sought to enhance pension security by proposing
better audits and faster reporting of possible criminal conduct affecting employee
benefit plans. Plan administrators and auditors are critical to maintaining the secu-
rity of assets held by pension plans. Yet under current law, even if a significant
problem is discovered, there is no requirement to report the problem until the plan’s
annual report is filed—frequently more than a year after the event took place. Fur-
thermore, some audits are limited in scope under ERISA. The President has called
for the enactment of legislation to respond to these inadequacies in current auditing
practice, to strengthen the plan audit process and to deter abusive practices. He
calls for modifying the use of limited scope audits to those situations where we can
have more confidence that the plan assets are adequately protected and repealing
it elsewhere, requiring the direct reporting of irregularities discovered during au-
dits, and requiring external quality control reviews of auditors and continuing edu-
cation requirements to help assure competent professionals are performing audits
of plan assets.

Another measure that will enhance pension security is our proposal to give the
Secretary of Labor the authority to exercise some discretion in assessing a 20% pen-
alty for a breach of fiduciary duty involving a pension plan. The current mandatory
civil penalty on fiduciaries equal to 20 % of the amount involved in the breach has
had the effect of discouraging settlement of lawsuits with the Labor Department.
This money goes directly to the U.S. Treasury, not to plans, participants or bene-
ficiaries. Because this significant penalty is mandatory, it often becomes a factor in
settlement discussions, and has the effect of causing money to be paid to the govern-
ment when it otherwise could be used to pay benefits to the workers. This legisla-
tion would make the penalty discretionary, giving our field office personnel a much
needed tool to resolve these cases.

SIMPLIFICATION AND FLEXIBILITY

We also want to make it easier for businesses to provide retirement plans for their
workers and to comply with the law. We have proposed two new initiatives to help
small businesses in complying with the law. First, we have proposed a pilot project
to deliver coordinated regulatory compliance assistance to small businesses in three
states: New York, Pennsylvania and Ohio. A DOL compliance team will work with
the Small Business Development Center, Manufacturing Partnership Center and/or
Agricultural Center to provide information and training to developing, new and es-
tablished small businesses. We will respond to requests for information on pension
matters ranging from establishing employee benefit plans to the ERISA require-
ments related to administering plans. Second, we are working to develop a vol-
untary compliance program that will complement and enhance the agency’s tradi-
tional enforcement efforts. Traditionally, PWBA conducts investigations to discover
violations of the fiduciary provisions of ERISA and then seeks corrective action by
notifying plans of the agency’s findings and requesting plans make correction, or by
pursuing litigation to compel corrections or remedies. This process has proven effec-
tive and will continue. However, from time to time, PWBA has been approached by
fiduciaries who have found problems with their plans and sought the agency’s as-
sistance or approval in taking corrective action. PWBA has not had a formal process
to deal with such situations. With a formal program, this type of self-initiated action
by plan fiduciaries could be encouraged. Facilitating corrections by fiduciaries who
want to come into compliance with the law with respect to their past practices will
promote better compliance in the future. A PWBA voluntary compliance program
would also benefit plan participants by getting money restored to plans quickly.

For the 1999 plan year, we intend to implement a new, streamlined Form 5500
Annual Report and electronic filing system, which will reduce costs dramatically
and provide quicker, more complete access to the important information contained
in the reports. We also intend to develop an Internet site on which the most recent
Form 5500 Annual Reports will be available. These forms are public information,
and having them on-line will make them more readily accessible to participants to
enable them to readily obtain information about their plans.

EDUCATION AND INFORMATION

Although the challenge of coverage expansion imposes perhaps our most formi-
dable challenge, there are a range of other initiatives that require our attention.
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The most basic of these is the need for increased information and education of work-
ers about the retirement income system.

In July 1995, we launched a retirement savings campaign in conjunction with 65
public and private sector partners to educate American workers as to the impor-
tance of saving for retirement. Our partners have since formed the non-profit orga-
nization, the American Savings Education Council which today boasts more than
250 members. Since 1995, the Department has undertaken an ambitious campaign
with activities ranging from television advertising, speeches, to preparing and dis-
tributing tens of thousands of educational brochures.

The highlight of the campaign occurred last summer when Secretary Herman
kicked off the first White House National Summit on Retirement Savings. The Sum-
mit, as you know, came about through bipartisan legislation enacted in 1997 and
known as SAVER Act, or “Savings are Vital to Everyone's Retirement.” The Summit
was attended by President Clinton, Vice President Gore, Congressional leaders and
250 delegates representing a cross-section of employers, labor unions, government,
the pension industry and academia. They explored the barriers workers face when
they try to save and how to eliminate those barriers. And, they talked about how
we can be even more effective in spreading the retirement savings message through-
out minority communities.

As part of our campaign, we have prepared, in conjunction with the Department
of the Treasury, brochures and developed outreach programs, targeted to groups
with historically low private pension coverage such as Hispanics, women and Afri-
can Americans. For example, last fall we sponsored three talk shows on pensions,
retirement savings and retirement planning on radio stations with large Hispanic
radio audiences. Approximately 100 stations from Los Angeles to Houston broadcast
these programs, reaching a potential of 73 percent of the United States Hispanic
population. Our two most popular brochures have been translated into Spanish. We
have reached out to African Americans age 25 to 65 with a news feature article and
a print public service announcement that has been distributed to 140 African Amer-
ican newspapers. And, a broadcast news spot featuring Secretary Herman and a
radio public service announcement will be distributed to 390 radio stations with
large African American audiences.

We are especially proud of our efforts to reach out to women. We co-sponsored
a very successful “Every Woman'’s Money Conference” with the Oregon State Treas-
urer’'s Office in September. The event was designed to provide women with tools to
better handle issues involving money and specifically retirement savings. The event
was so well received that several other States have expressed interest in hosting
similar types of events. We are developing a new public service announcement
which will promote our brochure entitled, “Women and Pensions: What Women
Need to Know and Do.”

Print and broadcast public service announcements are continuously being placed
in hundreds of newspapers and radio and televisions stations across the nation. Our
print ad, “Play to Retire” has done particularly well. It has been placed in over
3,000 newspapers with a potential reach of over 150 million readers. In FY 1998,
we published nine new brochures and pamphlets and distributed almost 1.5 million
copies of our publications. So we are vigorously spreading the saving and retirement
message through a grass roots campaign across the country.

Much more needs to be done. We are building more partnerships in the small
business community. We are forming an alliance with the Chamber of Commerce
and the Small Business Administration (SBA) to educate small business owners
about the options that are available to them for establishing a retirement savings
program. We expect this partnership to pave the way for expansion of our inter-
active Small Business Retirement Savings Advisor and we are developing an edu-
cational video for small businesses that will augment the existing printed materials.
The Department also formed a partnership with the National Association of Women
Business Owners and the SBA to provide information on retirement plan options.
These new brochures, “Simple Retirement Solutions” “SIMPLE,” and “Simplified
Employee Plans,” were developed along with our interactive website to assist small
employers in determining the best plan for their employees. In an effort to encour-
age employers to educate their workers on how to save for retirement, we issued
an interpretive bulletin describing the difference between providing general invest-
ment education and providing specific investment advice. This is important, because
all surveys have shown that participation in 401(k) plans increases after employers
engage in worker education programs.

For the second year, we are also partnering with the Securities and Exchange
Commission in the “Facts on Saving and Investing Campaign” which is intended to
increase investor education. This Spring, Secretary Herman will appear on “Par-
enting in the 90's and Beyond,” a syndicated cable program to discuss the impor-
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tance of parents teaching their children about saving. And in line with their focus
to educate youth about savings, the Department is developing new tools for children
on the web. We will demonstrate an interactive game on the Internet that teaches
children basic skills about spending and saving money they make from allowances.

We are confident that these efforts will raise the awareness of people to the need
for saving for retirement. In effect, we are hoping to stimulate the worker demand
for retirement savings that will lead to a more secure future for all of us.

CONCLUSION

The private pension system is an essential part of the bedrock on which the secu-
rity of current and future retirees rests. For those fortunate enough to participate,
the system remains vibrant and essentially secure. The challenge before all of us
is to include the other half of the workforce in this American success story. Working
together we can achieve that goal.

——

Chairman HouGHTON. Thank you, Ms. Kramerich.
Now, Mr. Strauss.

STATEMENT OF DAVID M. STRAUSS, EXECUTIVE DIRECTOR,
PENSION BENEFIT GUARANTY CORPORATION

Mr. STRAUSS. Mr. Chairman, Members of the subcommittee. Mr.
Chairman, I am particularly pleased to appear before you because
of your long record of protecting the defined benefit pension sys-
tem. In 1994, in the final days of the GATT conference, when adop-
tion of the Retirement Protection Act hung in the balance, your
calls to key Republican conferees ensured passage of that vital leg-
islation. Your work as ranking minority member of the committee
at that time, helped ensure the solvency of the Federal Pension In-
surance program and we are most grateful to you, Mr. Chairman,
for that.

Mr. Chairman, as the Federal official who is mandated by stat-
ute to promote the continuation and maintenance of the defined
benefit pension system, I am most grateful to you for inviting me
to testify today on the future of defined benefit plans and retire-
ment income security. In the five minutes that | have been allotted,
I would like to share just one part of my prepared testimony with
the subcommittee, which | believe cuts to the heart of the retire-
ment income security debate.

Mr. Chairman, | believe that defined benefit plans along with So-
cial Security are the only possible route to retirement income secu-
rity for millions of middle-and lower-income Americans. | person-
ally know how valuable defined benefit plans are from my own ex-
perience. My father was typical of many Americans nearing retire-
ment. He had no employer-provided pension plan. He hadn’t been
able to save very much. And he was running out of time.

My father has spent all of his life in North Dakota. When he re-
tired from his job as the meat cutter in a grocery store in Valley
City, North Dakota, he was 63 years old and he had never had a
pension. He then took a part-time minimum-wage janitor job at the
local high school, but for the first time in his life, he was covered
by a defined benefit pension plan. He retired a second time, 15
years later, at age 78 with a pension that now provides him with
$169 a month, which is a supplement of over 20 percent of his So-
cial Security benefits. He would have had to have saved over 15
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percent of his minimum-wage salary over the entire 15 years to
generate, on his own, the same benefit each month.

It is difficult for seniors like my mother and father to live on So-
cial Security alone, so my father’'s pension makes a real difference.
$169 a month has real purchasing power in Valley City, North Da-
kota. My dad doesn’t have to worry about running out of money.
For as long as he lives, he is going to get a monthly check and he
can spend it all each month and not worry because he knows the
next month, he will get another check. He doesn't have to worry
about how much he can afford to take out of his savings each
month or what the market will do. His pension is not dependent
on his investing skill or his investing luck. Plus, if my father dies
before my mother, the pension plan will provide her with a sur-
vivor benefit for the remainder of her life. You can’'t put a value
on the peace of mind that this guaranteed income for life gives peo-
ple like my father and mother or, for that matter, their children.

Mr. Chairman, there are several morals to my father’'s story.
First, a worker is never too old for a defined benefit pension plan.
Second, a defined benefit plan can make a great deal of difference,
even for workers making very modest incomes. And, third, you can
never underestimate the value of even small amounts of guaran-
teed income for life that can never be taken away.

Mr. Chairman, despite the value of defined benefit plans, the
system is in trouble. The number of plans insured by the PBGC
has decreased from 114,000 in 1985 to 44,000 today. Few new
plans are being created and few new participants are coming into
the system. And the number of nonactive participants in defined
benefit plans will soon exceed the number of active workers. In the
face of these alarming trends, | asked a PBGC team to conduct an
exhaustive review of the defined benefit system to determine how
to make defined benefit pension plans more attractive to both em-
ployers and workers.

During the last year, we made a special effort to consult with
and listen to a broad cross-section of our stakeholders, including
plan sponsors, pension practitioners, unions, and other organiza-
tions representing the interests of participants. Recognizing the re-
ality that pension plans are sold, not bought, we especially sought
out those pension experts who make their living marketing pension
plans. We literally talked with hundreds of these people to find out
what could be done to make defined benefit plans more attractive.

Mr. Chairman, we look forward to sharing what we learned with
the subcommittee and working with you to strengthen the existing
defined benefits system and to expand it to provide benefits to
more rank-and-file workers. | thank you again for allowing me to
testify today and | look forward to answering your questions.
Thank you.

[The prepared statement follows:]

Statement of David M. Strauss, Executive Director, Pension Benefit
Guaranty Corporation

Mr. Chairman and Members of the Subcommittee: Good afternoon. I am David
Strauss, Executive Director of the Pension Benefit Guaranty Corporation (PBGC).
PBGC was created as a federal corporation by the Employee Retirement Income Se-
curity Act of 1974 (ERISA). We protect the pensions of about 42 million workers and
retirees in about 44,000 private defined benefit pension plans. PBGC's Board of Di-
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rectors is chaired by the Secretary of Labor. The Secretaries of the Treasury and
Commerce are also Board members.

PBGC operates two insurance programs, the larger single-employer program and
the multiemployer program. Both of these pension programs are in sound financial
condition. The promised defined benefit pensions that PBGC guarantees are secure.
The multiemployer program has been in surplus since 1980, and we have registered
significant accounting surpluses in the single-employer program for the last two
years. We soon expect to report surpluses for both programs for FY 1998. Despite
these surpluses, however, we need to remain vigilant. As a recent GAO report on
PBGC'’s financial condition stated, “An economic downturn and the termination of
a few plans with large unfunded liabilities could quickly reduce or eliminate PBGC's
surplus.”

I want to thank you, Mr. Chairman, for holding this hearing and for the interest
you and the other members of this Subcommittee have in the retirement security
of America’s workers. | appreciate the opportunity to appear before you today to
speak about national retirement policy. As the federal official who is mandated by
statute to encourage the continuation and maintenance of defined benefit pension
plans, | also appreciate the opportunity to explain the importance of defined benefit
pension plans for the retirement security of America’s workers.

As the President indicated in his State of the Union message, an adequate retire-
ment continues to depend on all three legs of the retirement stool—Social Security,
personal savings, and private pension plans. Addressing the first two legs of the
stool, the President has put forward significant Social Security reform and universal
savings proposals, proposals that are particularly important for middle and lower
income Americans.

Today's hearing addresses the third leg of the retirement policy stool—employer-
sponsored pension plans. Revitalizing the private pension system is an essential and
complementary ingredient in achieving retirement income security for all Ameri-
cans. | believe that defined benefit plans are critical to the private pension leg of
the stool, especially for middle and lower income workers. That is because they are
t?e oPIy Ipfrivate retirement vehicle that can reliably provide predictable, secure ben-
efits for life.

CHALLENGE OF RETIREMENT INCOME SECURITY

The challenge of providing retirement income security for the baby boom genera-
tion and others nearing retirement is one of the biggest domestic policy challenges
facing our country. There are a huge number of people affected:

« 25 million are aged 53 to 62, and close to the end of their working careers;

* Right behind them are 78 million baby boomers, a quarter of whom [18 million]
are already at least 48.

Surveys have shown that Americans want to retire at younger and younger ages.
When you ask average Americans what they consider the optimum retirement age,
the answer they give is 54. If you think 54 is young, one survey shows that 64%
of college students want to retire by age 50!

A gap obviously exists between the dream of early retirement and reality. And,
for more and more people, it's becoming a serious worry. A USA Today survey found
that next to cancer and car wrecks, Americans now worry most about retirement
income security.

INADEQUATE SAVINGS

People are worried because they know they have not been saving enough, early
enough in life, to meet their retirement needs. Last year the personal savings rate
fell to the lowest level since the depths of the Great Depression. Americans continue
to spend almost all of their current income. Some 45 percent of American families
now spend more than they earn.

* Many low income workers have no savings at all.

¢ The same holds true for many better-paid workers who, because of more imme-
diate needs like housing and education, do not begin to save for retirement early
enough in their working careers.

* Most older workers haven't saved much either: Half of America’s households
headed by people between the ages of 55 and 64 have wealth of less than $92,000—
and most of that is equity in their homes.

Even workers with 401(k) plans aren’'t saving enough. An Employee Benefit Re-
search Institute study of almost seven million 401(k) participants shows that:

* The average 401(k) account balance is only $37,000;

e And the median 401(k) account balance is less than $12,000; in other words,
half of all 401(k) accounts have less than $12,000 in them.
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EMPLOYER-SPONSORED PENSION PLANS

Not only are workers not saving enough on their own, but:

* Less than 50 percent of the private-sector workforce is covered by any employer-
sponsored retirement plan;

« In small business it's even worse—it's only 20 percent;

« And among low-wage workers (annual wages under $10,000), it's even more se-
rious—only 8 percent have any sort of plan.

THE NEED FOR DEFINED BENEFIT PLANS

« So, we live in a world where people aren’t saving enough;
« Where millions have inadequate pension coverage;
« And where people are worried because they realize time is running out.

MY FATHER'S STORY

As | said earlier, | believe that defined benefit plans have a critical role to play
in securing retirement security for millions of Americans. | personally know how
valuable defined benefit plans are from my own experience. My father, who turned
89 this month, has spent all of his life in North Dakota. He was a meat cutter in
a grocery store when he retired at age 63 without a pension. He then took a part-
time job, for $1.75 an hour, as a janitor at the local high school. For the first time
in his life, he was covered by a defined benefit pension plan. When he retired a sec-
ond time 15 years later, he was making $6.25 an hour.

The pension my father earned during those 15 years now provides him with $169
a month—a supplement of over 20% to his Social Security benefit. He would have
had to save at more than 15% of his salary over the entire 15 years to generate
on his own the same benefit each month.

It is difficult for seniors like my mother and father to live on Social Security
alone. So my father’s pension makes a real difference:

—$169 a month has real purchasing power in Valley City, ND.

—My Dad doesn’t have to worry about running out of money.

—For as long as he lives, he's going to get a monthly check. And, he can spend
it and not worry.

—Plus, if my father dies before my mother, the pension plan will provide her with
a survivor benefit for the remainder of her life.

—You can't put a value on the peace of mind that this guaranteed income for life
gives people like my mother and father or, for that matter, their children.

There are several morals to my father’s story:

« First, a worker is never too old to gain from a defined benefit plan.

« Second, a defined benefit plan can make a great deal of difference even for work-
ers making very modest salaries.

« And, third, you can never underestimate the value of even small amounts of
guaranteed income for life.

DEFINED BENEFIT SYSTEM IN TROUBLE

Despite the value of defined benefit plans, the defined benefit system is in trouble:

¢ The number of plans insured by PBGC has decreased from 114,000 in 1985 to
44,000 today, most of the decrease being in the small business sector;

« The percentage of American workers with pensions whose primary pension is
a defined benefit plan has dropped from 83 percent in 1979 to 50 percent in 1996;

« There are few new plans being created;

« There are few new participants coming into the system;

¢ And the number of non-active participants in defined benefit plans will soon ex-
ceed the number of active workers.

PBGC's RESPONSE

In the face of these alarming trends and as part of the Administration’s con-
tinuing efforts for retirement security, | asked a PBGC team to examine the system
and find out what would make defined benefit plans more attractive to employers
and workers. During the past year we made a special effort to consult with a broad
cross-section of our customers—employers, pension practitioners, and unions and
other organizations representing the interests of participants.

Recognizing the reality that pension plans are sold, not bought, we especially
sought out those pension experts who make their living marketing pension plans.
We literally talked with hundreds of people to find out what can be done to make
defined benefit plans more attractive. We have received a lot of good ideas to
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strengthen and expand the defined benefit system and we are working to develop
them.

ADMINISTRATION STEPS

In addition to these exploratory efforts by the PBGC, the President’s budget in-
cludes a package of initiatives designed to enhance retirement security by:

« Expanding pension benefit coverage;

« Increasing the portability of pension benefits;

« Strengthening women’s retirement security;

« Expanding workers’ right to know;

« And strengthening the security of workers’ retirement savings.

Many of these proposals have also been introduced in the Congress on a bipar-
tisan basis. The Department of the Treasury is addressing these proposals in their
prepared testimony, so | just want to say a few words about several that are of par-
ticular interest to the PBGC.

First, we have proposed a simplified defined benefit plan for small businesses—
the SMART. And various Members of Congress have introduced a similar proposal
called SAFE.

Both SMART and SAFE remove some of the major obstacles to small business de-
fined benefit plans. They also combine some of the best features of both defined ben-
efit and defined contribution plans. Under the proposals:

¢ Funding contributions would be more predictable—the employer would con-
tribute an amount each year expected to fund the retirement benefit earned that
year;

« Administrative costs would be lowered by reducing complexity and permitting
simpler reporting;

» Benefits would be made more understandable to workers;

« Older workers would get the chance to earn a meaningful benefit even if they
were not previously covered by a plan;

« Benefits would be provided to lower-wage workers who would have difficulty
making contributions;

¢ And benefits would be 100% vested at all times as well as portable.

In addition to the simplified small business defined benefit plan, the President's
budget includes other PBGC-related incentives for new plans:

* We would reduce PBGC premiums to $5 per participant (and eliminate the vari-
able rate premium) for new small business plans, including most SMART plans
(which would also be insured by the PBGC);

* We would phase-in the variable rate premium for new middle-sized and large
employer plans;

* And we would increase the PBGC benefit guarantee for small business owners
so that most will receive the same benefits as other workers if their plans termi-
nate.

The budget submission also includes two other proposals affecting the PBGC:

¢« The maximum guaranteed benefit for a participant in a multiemployer plan,
which has not increased since 1980, would be adjusted by a one-time inflation in-
crease. (For a retiree with 30 years of service, the maximum would increase to
$12,870 from $5,850.)

* And, as a service to the plan community, PBGC's missing participants program
would be expanded to other terminating plans—multiemployer defined benefit
plans, defined contribution plans and defined benefit plans not covered by PBGC
(such as plans of small professional service employers).

We look forward to working with you on a bi-partisan basis as we did in enacting
pension reform through the RPA in 1994 and the SIMPLE in 1996. | thank you
again for allowing me the opportunity to testify before you this afternoon. I will be
happy to answer any questions you may have.

——

Chairman HouGHTON. Thank you very much, Mr. Strauss.

I am going to pass over to Mr. Coyne, and then we will go orderly
back and forth. But before |1 do, maybe you could just elaborate a
little bit on this review to strengthen defined benefit plans. Who
did you talk to? What did you do? Just sort of give us a little es-
sence of what happened.
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Mr. STRAUSS. Mr. Chairman, as you know, before | came to the
PBGC about two years ago, | was the Deputy Chief of Staff for the
Vice President of the United States. And in that capacity, | heard
his reinventing government speech probably more than any other
human being alive today. And rule number one for reinventing gov-
ernment was indelibly etched in my psyche, which is to identify
your customers and win them over. So if you're the Vice President’s
guy running the Pension Benefit Guaranty Corporation and you
don’'t have a pretty good concept of reinventing government, you
are probably going to be in real trouble.

And so what we did is attempt to survey the level of satisfaction
with the existing defined benefit system with, two focuses in mind.
One, what needed to be done to preserve the existing system, be-
cause, over time, about 75,000 plan sponsors have walked. And
then, secondly, what to do to make plans more attractive to create
interest in DB plans.

We literally talked to hundreds of stakeholders and we talked to
everyone from the plan sponsors and all the groups who represent
the plan sponsors at one end of the spectrum to all the participant
groups and their representatives at the other, and, literally, every-
one in between. And what was interesting is that there is a con-
sensus among all of these stakeholders about the issues that we
really need to focus on and | can boil those issues down into three
areas.

The first area that we need to focus on is the whole area of in-
centives and the need to look at the incentives that were con-
templated when ERISA was passed that made it attractive for the
business owners and the top executives to get their benefits from
the same plans as the workers. Over time, those incentives have
been eroded and, in more and more situations, the business owners
and the high-paid executives are now getting their benefits from
nonqualified plans and they no longer feel a stake in the workers’
pension plans.

The second area that we were told that we really need to focus
on is the whole area of flexibility, the need to give employers the
flexibility to meet the needs of the modern work force—what em-
ployers are looking for. They are looking for the flexibility to meet
the needs of their younger workers who are more interested in
portability and having an individual account, but also the needs of
their older workers who are more interested in the traditional de-
fined benefit plan.

And the third area that we were told to focus on is the whole
area of complexity—that when you look at any rule it might make
sense in and of itself, but when you take the cumulative effect of
all of these rules, the weight of all of these rules is having a very
adverse impact on the system.

So our findings pretty much fall into those three areas.

Chairman HoucHToN. Well that's very helpful, thanks very
much.

Mr. CoyvyNE. Thank you, Mr. Chairman. Secretary Lubick, what
can be done legislatively to help workers who are living paycheck
to paycheck prepare for their retirement?

Mr. LuBick. Mr. Coyne, | think that we have made a number of
proposals that are contained in the bill of which you are a cospon-
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sor, introduced by Mr. Neal, to make it easier and simpler for their
employers to provide coverage: A simplified, defined benefit-type
plan for small business, which, I think, certainly goes a long way
toward what Mr. Strauss mentioned. A small business tax credit to
make it not expensive for the employer to set up a plan. Direct pay-
roll deduction for IRAs. Better portability.

But | would say another thing that is very important, which we
will be able to talk to you about in the upcoming weeks, is the
President's USA plan, which will provide a tax credit, an automatic
tax credit, to be credited to an account for the lowest-paid workers
so they will have something that is saving, represents saving for
them and it will grow and then there will be, on top of that, credits
to match contributions that they make. And we hope that this plan
will be a tremendous boost to enable those who have difficulty in
affording it to increase their savings.

Of course, best of all is to keep the economy going in a way that
these workers can benefit from jobs and earnings. But, beyond
that, | think the combination of both making the private pension
system more accessible and increasing personal savings through
systems such as that provided by USA will go a long way toward
meeting that goal. It is not an easy goal.

Mr. CoYNE. So the administration and Treasury are not opposed
to incentives to make pensions more readily available to workers?

Mr. Lusick. Well, we quite agree with the Congress and all of
you that, if incentives are necessary, we want to make sure, in the
interests of fiscal discipline that they are wisely spent and that
they are going to be productive of the result which we are looking
for. And we think that the persons that have the most difficulty
and are in the most need of this are the lowest-paid and the mod-
erate-income taxpayers. And, to that end, the system is designed
to give incentives to the highly paid on the theory that they will
be motivated to provide for the rank-and-file employees as well, on
a nondiscriminatory basis. | think that concept has always been
fundamentally sound and needs to be encouraged.

Mr. CoyNE. Thank you. Thank you.

Chairman HouGHTON. Mr. Portman.

Mr. PorTMAN. Thank you, Mr. Chairman. I am encouraged by
what Mr. Lubick said at the end that that concept is fundamentally
sound and needs to be encouraged. | would argue the last couple
of decades what we have done is just the opposite. We have begun
to reduce those incentives and why don't we go back to what we
thought worked originally which is this fundamentally sound con-
cept of adding more incentives.

I wasn't going to raise it, but you raised the USA account and
I can tell you, it scares me to death and | hope you all are doing
some analysis down at the Treasury as to the impact of USA ac-
counts on the private pension system. | think to take away this pri-
vate leverage that we have in the pension system by putting USA
Accounts in place, where most low-paid workers, as | look at it,
would be better off in a USA account than any kind of a private
pension system that is out there, practically. As Mr. Strauss says,
it is increasingly a defined-contribution world. You are going to
knock out the 401(k)'s and other private pension plans because peo-
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ple are not going to be able to meet the non-discrimination test
that you talked about earlier being so important.

So | don't want to get into a long discussion of this today because
we have these other bills to talk about, but I just hope that Treas-
ury is looking carefully at the EBRI analysis that | have seen, and
other analysis out there. And just common sense tells us that to
have the Government step in and provide a more attractive offer
with taxpayer money might be undercutting the very thing that all
of us want to encourage, which is the private sector to step in to
provide more and, as Mrs. Kramerich said so well, expanding the
attractiveness of pension plans, the need for all boats to rise by
having everybody have a boat, which | think should be the objec-
tive instead.

Mr. LuBick. We have been aware of that possibility from day
one. And the plan has been designed, as | say, to complement and
not compete with the private pension plans. But | don't want to
steal the President’'s thunder and lose my job. So in the next few
weeks, | hope, we will be able to discuss this with the same knowl-
edge, each of us.

Mr. PorTMAN. We look forward to hearing the thunder, but again
I have to say | am very skeptical as one member. And this is not
a partisan issue. | think it is great the President is talking about
personal accounts. | think it is great he is talking about expanding
retirement. But let's not do it by destroying the very system we are
all trying to build up. When you have half the people in America
without pensions, then put in a place a plan that could drive the
rest of the private system out of business, it seems to me to be the
wrong say to go. Rather, let's try to build up what we have—qgo
back to, as you say, that fundamentally sound concept.

Having said that, | also just have to add that, just listening to
you all today and listening to Mr. Strauss and you, | see different
perspectives. And | think Treasury, sometimes, as | wrote it down
when you were talking, focuses on who gets the tax benefit, and
looking at your testimony. And again, I am more encouraged by
what you have said in response to the question, but who gets the
tax benefit is a very interesting question.

The fundamental question has to be who gets the pension ben-
efit. And I think that is what Mr. Strauss is focused on. And |
would just respectfully submit that that ought to be the focus of all
of our efforts—you know, who is going to get more pensions, not
being too focused on what obviously hasn't worked in the past,
which is the status quo focused on tax benefits.

Mr. Lusick. | think we agree on that, Mr. Portman. | think
when | said the benefits, who gets the benefits, | meant not just
the benefits of the tax reduction but it is the result that counts.
And we are perfectly willing, in fact encourage, the expenditure of
tax monies provided the result is the increased coverage. | think
you and | are exactly in accord in stating the problem.

And 1 think it then becomes a question of evaluation of what is
the tax cost and what are the amount of benefits that are going to
be produced.

And reasonable people can certainly differ.

Mr. PorTMAN. | couldn't agree with you more. And | think that
is the discussion that | have. Just again, looking at your written
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statement, hearing your oral statement, | got a different impres-
sion. It is a matter of focus, and there are some legitimate dif-
ferences of opinion here. But | think if we focus exclusively on the
tax-benefit side and, as you say in your statement, distribution ta-
bles. And so on, we are going to lose track of where we are really
at here.

And what | think, again, Mr. Strauss was saying is, let's focus
on, as he said, incentives for decision-makers, business owners and
executives, put these plans in place, flexibility to meet the needs
of an increasingly mobile workforce, complexity, and the cumu-
lative effect of that complexity.

On the similarity front, there are a lot of similarities between
your proposal, which was introduced today by Mr. Neal, and the
proposal that Mr. Cardin and | have been working on for over two
years now with a lot of folks at this table. And | see accelerated
vesting in there, the small-business tax credit—we picked up your
language on that because we think that could be helpful—the relief
from some of the PBGC variable rate premiums for new defined-
benefit plans, the PBGC flat premium relief for new small-business
defined-benefit plans, eliminating the 100 percent of compensation
limits under 415 for multiemployer plans that Jerry Weller has
been so involved in, the rollover and consolidation, the portability
provisions—there are a number of those in here that | see are simi-
lar, if not identical, including the TAMRA full-funding repeal,
which | think is very important.

So | think, Mr. Chairman, | don’'t want to leave the impression
that there is a big difference. In fact, 1 would say that more than
half of the bill that, again, we have worked on the last couple of
years with a lot of folks in this room, including with Treasury, is
similar. And maybe more than half of it is either similar to or iden-
tical to what Treasury has sent up. We have some things they don't
have; they have some things we don’t have.

But | think we are at a point where we can work together. |
would just hope we can get beyond this notion that we can't do
anything to shake up the tax side of this because if we don't, we
are going to end up with fewer people covered, and maybe feel bet-
ter about ourselves, but not have the impact or the effect that Mr.
Strauss talked about.

By the way, | am changing my opinion about reinventing Gov-
ernment, having heard from Mr. Strauss. [Laughter.]

Thank you, Mr. Chairman.

Chairman HoucHTON. Well, thanks very much. Mr. Neal.

Mr. NEAL. Thank you, Mr. Chairman. Mr. Lubick, you made ref-
erence earlier in your opening statement to the notion about half
the American workers do not have pension plans. Who are these
people?

Mr. Lusick. Well—

Mr. NeaL. What are their work characteristics?

Mr. Lusick. By and large, they are the lowest-paid or the em-
ployees of small businesses that find it either too difficult or too ex-
pensive to set up plans for their workers or women who move in
and out of the workforce. So | think the persons who are not shar-
ing in this primarily are those that are probably in the most need.

Mr. NeaL. What happens to them in retirement?
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Mr. Lusick. They would face the problem that Mr. Strauss’ fa-
ther would have faced if he didn't get that janitor’s job and get that
pension. They would be very hard-pressed if they had a medical
emergency. They would probably have to depend upon charity for
help. They would be hand-to-mouth from Social Security check to
Social Security check.

Mr. NEAL. Mr. Strauss, why do you no longer list the top 50 of
under-funded pension plans?

Mr. STrRAuss. After the RPA legislation was passed in 1994,
where disclosure was provided to every participant in a plan that
was not at least 90 percent funded, a blunt tool like the top-50 list
was no longer needed.

Mr. NeAL. How do they discover that their plan is under-funded?

Mr. Strauss. Well, from the reporting. If a plan if less than 90-
percent funded, then there is a special PBGC model notice that
goes out to each participant in the plan that explains what would
happen in the event that the plan would terminate, what the
PBGC benefit would be. And so, Mr. Kleczka is very familiar with
this particular provision, and it has worked extremely well.

Interestingly enough, plans have not had to use it all that often.
Now it sort of exists as a hammer.

Mr. NEAL. Thank you. Thanks, Mr. Chairman.

Chairman HouGHTON. Thank you very much. Mr. Weller.

Mr. WELLER. Thank you, Mr. Chairman. And Mr. Secretary, it is
good to see you again. And I am really welcoming the tone of this
meeting, which clearly states that retirement security is and
should be bipartisan priority. And pleased that it is a priority and
very much on the agenda of this Congress as well as on the agenda
of the administration.

The question | would like to focus on, and Representative
Portman made reference to our efforts on an issue that | believe
there is bipartisan concern about as well, and that is the issue of
the Section 415 limits on compensation-based limits and dollar lim-
its that were placed along time ago on multi-employer pension
funds.

And this is an issue that first came to my attention a number
of years ago, usually by a spouse who discovers after her husband
is getting up at 6 o’clock in the morning and putting in a lot of
years, going out finishing cement, or is a plumber or helping build
a highway, that after all those years of extra hours and overtime
and, particularly in good times like we have right now in construc-
tion, that they are a little surprised when they find out what they
are going to get in their pension benefits out of their multi-em-
ployer pension fund.

Question | have, and | think perhaps it might be most appro-
priate to direct to the Department of Labor, is, | was wondering,
iIs there any reason to continue these Section 415 compensation-
based limits and dollar limits on multi-employer pension funds?

Ms. KrRAMERICH. We are talking a percentage of compensation
and the actual dollar limit of $130,000. I believe, let me confirm
with my colleagues, we have a proposal changing that.

Mr. Lusick. We—Mr. Weller, | think all of us, share the view
that that rule is both difficult to apply and inappropriately low in
many circumstances. If a worker is in a multiemployer plan and is



42

working for a number of different employers during a given year,
it is a complication to require aggregation. They are usually not
pay-based like many pensions are, as a percentage of compensa-
tion.

And the pay of those workers is very volatile. So we think it is
inappropriate to have the 100 percent of average pay limit in the
multiemployer situation. It is very different.

Mr. WELLER. Sure. | think as you pointed out, of course, for a
lot of building tradesmen, for a lot of construction workers that
may work for a half a dozen different contractors in the same week
sometimes——

Mr. Lusick. Right.

Mr. WELLER. But is there any reason any of these changes might
jeopardize the pension fund? Is there any reason to keep those in
place?

Mr. Lusick. The contributions to those funds from my experience
are generally based on cents-per-hour worked, and | don't there is
any particular jeopardy because the funding is designed to
provide—

Mr. WELLER. If | may reclaim my time, does the Department of
Labor have anything?

Ms. KRAMERICH. Yes. Thank you, Congressman. And | appreciate
my colleague’s more-than-able assistance and bail out there.
[Laughter.]

We did propose the change. The administration proposed it many
times in a number of bills that included that particular proposal.
And, you are right, for workers in multiemployer plans, they are
often changing jobs and a compensation limit is going to cap them
at a level that is just far too low to provide them with an adequate
benefit.

I have not worked for the Vice President. | have worked for Mr.
Strauss at the PBGC, and | believe they have studied extensively
the fact that increasing the limit would not be a threat to the fund-
ing of multiemployer plans or the PBGC's ability to guarantee
those plans, so | think it is an important change.

Mr. WELLER. We have had bipartisan legislation in the previous
Congress which will be introducing later this week which we wel-
come working with you on.

So, thank you.

Chairman HoucHTON. All right. Thanks very much. Mr. Cardin.

Mr. CArDIN. Thank you, Mr. Chairman. Secretary Lubick, I first
want to agree with Mr. Weller. | appreciate very much the tone of
your presentation here and that we are all working together here
to try to improve retirement security for all Americans. | also share
your concern for moderate- and lower-income workers as we look
at any change in our pension system to make sure that we improve
the circumstances, particularly for moderate- and lower-income
workers.

But | would just make one observation. It seems to me that our
current system has had the impact of hurting lower-and moderate-
income workers because, as you have responded to a question, they
are the ones who don’t have adequate coverage today. So if the sys-
tem was working well, these tests were doing everything it should,
the incentives were there that were needed, seems to me that we
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would have a better performance today than, in fact, the record re-
flects.

Mr. Strauss, if | could impose upon you, you gave a—you have
done a survey, you know why we don't have as many defined-ben-
efit plans out there, at least why people are saying we do not. You
gave three categories of areas of concern. | was hoping you could
be a little more specific.

In your first area, where you were indicating that employers are
not setting up these plans because they don't have a stake in the
plan, they don't think they would, how would compensation-limit
adjustments or being able to provide a richer benefit plan deal with
those types of concerns, such as the way it has been proposed in
H.R. 1102?

Mr. STRAuss. When you look at the benefit limits, for example,
and you look at the benefit limit that was originally contemplated
at the time of ERISA for an employer who is age 55—when ERISA
was passed in 1974—for an employer at age 55, the benefit limit
was $75,000. Now, 25 years later, the benefit limit for that same
employer is $65,000. So over 25 years, it has actually been reduced
by $10,000.

So when you look at the real dollar impact of that, it is worth
about a fourth of what it was at the time that ERISA was passed.
And to the extent that these incentives have never been adjusted
for inflation, the business owners and high-paid executives no
longer feel any stake in the workers’ pension plan. They don't feel
that they have any connection to that anymore. And they now look
at non-qualified plans as a way of getting their benefits.

And so, the advice that we got, interestingly enough—we got this
advice from all of the people that we surveyed across the entire
spectrum—really, the first issue that we need to address, if we are
serious about revitalizing the DB system, is that we have to make
the business owners and the high-paid executives feel that they
have a stake in the workers’ pension plans again.

Mr. CARDIN. That is helpful. I think that answers that question.

Mr. LuBick. Mr. Cardin, could I add something?

Mr. CARDIN. Sure.

Mr. Lusick. | mean | can't say that $160,000 of considered com-
pensation, which is the limit today, indexed for inflation, is going
to be less or more of an incentive than $159,000 or $161,000—there
is a matter of judgment involved here—or $200,000. | can't scientif-
ically determine what is the right amount.

But | think what we have to consider, and this is what | was re-
ferring to in my discussion with Mr. Portman, is that if we make
a change, we have to have at least some evidence that it is going
to produce the incentives.

Mr. CARDIN. | guess my point is that we know what the current
system has produced, particularly in defined-benefits plans, so we
know that there is a problem, a serious problem. And, although
$160,000 may seem like a lot, when you look at projected income,
it certainly affects workers who have much lower income than
$160,000. So I think the fear factor, by mentioning these high num-
bers, has done a disservice to this issued.

Mr. Lusick. | think another factor is, 401(k)—in 1978, Mr.
Chairman, | was part of a group with your predecessor from Alex-
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ander, New York, that solved the cash or deferred problem, which
instituted 401(k) plans. And you are now finding, and | think Mr.
Strauss would probably share his opinion with me, that the popu-
larity for employers of 401(k) plans is a factor that had led people
away from defined-benefit plans.

Mr. CaArDIN. Well, it may well be, and | want to get back to de-
fined-benefit plans. But Mr. Strauss, just one more thing, you men-
tioned the complexity issues. These are some of the questions that
we will talk about later. But how about top-heavy rules? Do they
come out as one of the issues that are frequently mentioned by
companies that you surveyed as a concern on the complexity
issues?

Mr. STRAUSS. The top-heavy rules are certainly an issue that is
frequently mentioned. And what | might say about that is that our
concern here is that we are all for simplification as long as that
simplification results in benefits flowing to rank-and-file workers.
And so there are a number of these provisions that are questioned,
and when you hold them up to the light, there might be all sorts
of problems with them.

At the end of the day, we have to make sure that the benefits
flow to the rank-and-file workers. So we have to get the relation-
ship between the incentives and the benefits right so it has the de-
sired effect so people like my dad end up getting a pension.

Mr. CARDIN. We agree with you completely. And we want to
make sure that if there are any proposals that we are making, that
you believe could cause some problems, please come back and let
us know.

Mr. STRAUSS. Thank you.

Chairman HoucHTON. Next gentleman is Mr. Hulshof.

Mr. HuLsHoF. Thank you, Mr. Chairman. Mr. Lubick, between
1982 and 1994, Congress passed 10 budget and tax acts which
raised—3$45 billion in revenue by making changes in the tax treat-
ment of qualified pension plans, whether it reduced contribution
and benefit levels, whether it curtailed interest rate assumptions,
restricted funding levels and the like. And everybody has talked
about, lamented the fact, that we now have a very complicated sys-
tem.

I know you find this hard to believe, some people believe that
those changes, between 1982 and 1994, were simply enacted to
raise revenue, to either pay down the deficit, or perhaps to pay for
other revenue-losing proposals in the budget. Do you share this
view regarding the motivation behind those pension changes be-
tween 1982 and 1994?

Mr. Lusick. | believe the legislative history points otherwise. Ob-
viously, it raised revenue, and revenue is always a consideration in
this committee. | was not a participant during those times——

Mr. HuLsHoF. And that should be noted for the record. [Laugh-
ter.]

Well, let me ask you, has the cumulative effect been to make it
more or less favorable for a business owner to establish a qualified
retirement plan?

Mr. Lusick. | don't think anyone can gainsay that a business
owner who can get a greater benefit is going to have a greater in-
centive to establish the plan. It stands to reason.
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I spent the first 11 years of my professional life representing
business owners in setting up these plans, and | will state that, not
always, but in many, many cases, the objective of the owner was
to get as large a pension as he could at as a little cost to the busi-
ness as was possible. And that led me to be quite an expert on how
to provide benefits for the highly paid without doing very much for
the rank-and-file.

But the premise of all of this is that the self-interest of the high-
est paid should be the inducement to bring the rank and file in.
I think you need some protection to make sure that inducement is
carried out.

Mr. HuLsHOF. Let me, again, we are under the gun on time. Let
me ask this last question. Maybe it is more of a comment. I'll see
if there is a question mark on the end.

On page 4 of your oral testimony today, you talk about this
President’'s preference to make improvements investing in annuity
options to enhance retirement security for women. | have gone to
your written testimony on page 9 and 10 and agree with you re-
garding women’s lower pension benefits than men, and as far as
the percentage, whether it's pensions are typically smaller of
women than men.

You talk about FMLA. | think Mr. Portman’'s and Mr. Cardin’s
bill, and Mr. Neal and others have included that perhaps, a credit
for that, regarding vesting in eligibility. You also talk about the 75
percent joint survivor annuity to help women in retirement.

How do you square that with the administrations’ insistence on
taxing the buildup of annuities on those same women when they
want to transfer those annuities in which they want to retire?

I find that a bit inconsistent. You share my opinion?

Mr. Lusick. No. | guess | don't. But, are you talking about last
year's proposal?

Mr. HuLsHoOF. Yes, sir. In fact, let me ask you. Is it now the ad-
ministration’s belief and position that that is no longer good public
policy, that is, raising revenue by taxing the buildup of annuities
because this is really a women'’s retirement issue.

Mr. LuBick. Last year, we were dealing with the tax-favored
treatment of annuities, which was generally a situation where you
got a tax-free buildup by cloaking an investment program in the
form of an annuity, and it got a special tax preference that was not
available to other investment media. And the statistics, | believe,
are fairly clear that this was primarily done for high-income people
who are sheltering investment income from taxation that would
have applied in other investment media.

I think the policy was sound. | would be glad to talk with you
in private on that, and give you the evidence that we have.

Mr. HuLsHor. Well, | appreciate that offer because on this issue
reasonable minds differ, and, Mr. Chairman, in light of the time,
| yield back. Thank you.

Chairman HouGHTON. Thanks very much. Yes, Mr. Kleczka.

Mr. KLeEczkA. Thank you, Mr. Chairman. It is good to be back
to my old subcommittee. If | had known you were going to be the
chairman, I'd have given up the spot on Budget Committee to serve
with you. [Laughter.]
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But, nevertheless, to the panel, | want to focus on the notifica-
tion issue. We did produce some changes to PBGC so employees
knew when the pension plan was having a problem. My question
today is for Secretary Kramerich. We had a situation in my district
where a company, Louis Allis went bankrupt. And what the com-
pany did for the three months previous to filing was deduct the em-
ployees’ 401(k) contributions but never remit them on to the fund
company. And all along the employees saw this deduction off their
check. They assumed that it was going into the fund company in
their account. But that was not the case.

So today, because of the bankruptcy, the employees will never
see those dollars again. My question to you is, as we talk about
pension reform, and God knows we need it, what recommendation
can the Department of Labor put forward that we can provide some
notification to employees so in like circumstance or like situation,
at least the employee would know that something awry.

The fund manager could possible be asked to notify employees,
but something went wrong there, and the fund group never told the
employees, and the employer naturally would tell them. And now
they are high and dry.

What would you recommend that, when we talk about reforms,
that we could amend one of the bills to provide some decent em-
ployee notification.

Ms. KRAMERICH. Congressman, | am familiar with the case in
your district that you are talking about. | can address what general
provisions might be helpful. I won't comment on the particulars of
the case under investigation, but on the general issue. What we
might be able to do together.

Mr. KLeczka. OK.

Ms. KrRAMERICH. The President’s bill does include audit protec-
tions that would be required of large employer plans, 100 partici-
pants and over, and notice requirements so that evidence of irreg-
ularities in the handling of pension assets could trigger a notice re-
quirement to the Labor Department. And perhaps, in certain cir-
cumstances, that would be helpful in kind of preventing the
harm——

Mr. KLECZKA. Is this an annual type notice?

Ms. KrRaMERICH. More frequent than annual. What it is saying,
is if there is an irregularity, then the notice requirement would
kick in immediately, within five business days, in the way that we
have proposed this language. Notice would have to come to the
Labor Department that an irregularity has been detected.

But we would need to talk about what an irregularity means and
whether it would cover the kind of things that your participants
have experienced. But that is one particular legislative proposal
that is pending, and has been put forward.

Mr. KLEczkA. OK. The members have to vote, so | am going to
be very quick. I should say that in this situation, the Department
of Labor has done an excellent job in helping these employees.
They did receive the back wages already. However, there are other
problems.

Are there any recommendations you can share with the com-
mittee to ERISA to help in these pension enforcement problems?
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Ms. KRAMERICH. If | could also tell you more for the record, |
would be happy to do that about the project that we are under-
taking right now to come up with protections for small plans, to
improve the requirements so that assets invested in small plans
would have to be disclosed by the financial entity that holds the
assets to the participants on an annual basis. And notice would
have to be made available so that the participants themselves
would have some assurance that those assets are actually invested
as they have been promised.

That too is something that we are working on right now that
might be helpful in some more cases.

Mr. KLECZKA. | think that to be important.

Thank you, Mr. Chairman.

Chairman HoucHTON. Well, ladies and gentlemen, we have
votes, as you have heard; there is one 15-minute vote, which is now
about a 5-minute vote, and we have three other 5-minute votes. So,
we will stand in recess and come back just as soon as we can. |
am sorry for the other panelists.

So this panel is finished, and we appreciate very much your par-
ticipation.

[Recess.]

Chairman HoucHToON. All right. If we can reconvene now. We
have a panel of Teresa Heinz, Robert Chambers, Daniel O’Connell,
Carol Sears, and Normal Stein.

Now | am going to ask everyone to be patient and give Mr. Stein
an opportunity to speak first because Mr. Stein has five children
in Tuscaloosa, Alabama, and he has a wife on the West Coast; he
has to get a 6 o'clock flight. Is that right?

Mr. STEIN. Seven thirty

Chairman HouGHTON. Seven thirty. All right. Well, any way, we
have a little bit of elbow room. But why don’'t you begin and then
we will go on and if you feel that you have to leave in the mean-
time, please do. All right?

Thank you.

STATEMENT OF NORMAN P. STEIN, DOUGLAS ARANT PRO-
FESSOR OF LAW, UNIVERSITY OF ALABAMA, TUSCALOOQOSA,
ALABAMA

Mr. STEIN. Thank you. Good afternoon, or | guess, good evening.
My name is Norman Stein. | am a law professor at the University
of Alabama, where | teach tax, labor and employee-benefits law,
and also direct a pension counseling clinic.

I commend the subcommittee for holding these hearings on em-
ployer-plan coverage and employer-plan participation issues. My
remarks will concentrate on H.R. 1102, the Portman-Cardin Bill.

The ultimate goal of our tax-subsidized retirement system is to
increase retirement income for those men and woman who other-
wise would lack the resources necessary to support a comfortable
standard of living after they stop working. Thus, the target group
for the tax subsidy should be the many working people who would
not be able to save adequately for retirement in the absence of em-
ployer-sponsored pension plans.

The Internal Revenue Code attempts to encourage such pension
plans with a tax carrot and a policy stick. First, make sponsorship
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of pension plans sufficiently attractive to the tax-sensitive people
who own and manage businesses that they decide to sponsor plans.
And second, require such plans, once established, to provide mean-
ingful benefits, not only to the people who set them up but also for
their moderate- and lower-income employees.

This may strike some as a Rube Goldbergian way of providing re-
tirement security for moderate- and lower-income workers, but it
has resulted in at least some pension coverage for approximately
half the nation’s private-sector, non-agricultural workforce.

But there are two serious problems. First, while it is true that
the system covers half the workforce, it is equally true that it cov-
ers only half the workforce. And second, the system fails to provide
meaningful retirement income to many of the workers who are cov-
ered.

For example, the median balance in a 401(k) account today is
less than $10,000, and many 401(k) account balances are substan-
tially less than that.

Pension lawyers and consultants earn substantial incomes advis-
ing small businesses how to set up plans that minimize benefits for
moderate- and lower-income workers. My students and | have seen
firsthand cases in which long-tenured employees have earned re-
tirement benefits worth only a few thousand dollars.

Thus, initiatives to reform the tax treatment of pension plans
should not focus single-mindedly on creating as many new retire-
ment plans as possible, but instead should focus on the creation of
the kinds of new plans that will provide meaningful benefits not
only to the well-paid but also to their moderate- and lower-income
brethren.

And we should be particularly careful not to fashion reform ini-
tiatives that inadvertently slash benefit for moderate- and lower-
income workers already in the system.

The Portman-Cardin plan sparkles with good intention and in-
cludes many long-overdue reforms of the current system but it also
includes provisions that would retard rather than advance the ad-
mirable goals of its sponsors.

While I do not have sufficient time here to address all the bill's
many complex provisions, | do want to highlight some of the most
serious problems.

Under Section 401(a)(17), a plan cannot base benefit accruals or
contribution allocations on compensation in excess of a $160,000
salary cap. This cap has important distributional effects, for an em-
ployer who has a target benefit or contribution in mind for an em-
ployee earning in excess of the cap must adopt a more generous
benefit formula for all employees in order to provide the favored
employee with the targeted benefit or contribution.

The Portman-Cardin Plan would increase the cap to $235,000.
An immediate effect of this change will be the amendment of thou-
sands of existing plans to reduce benefits for people whose com-
pensation falls below $235,000. It is a revision that will reduce fu-
ture benefits for many hard-working people.

I want to turn now to top-heavy plans.

Plans where 60 percent or more of the benefits are attributably
to key employees are considered top heavy and are subject to accel-
erated vesting rules and minimum contribution or benefit require-
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ments. In many cases, top-heavy plans have earned that designa-
tion because their sponsors retained expert consultants to minimize
benefits for moderate- and low-income employees.

These plans are often complex because it is through he arcania
of the Internal Revenue Code that consultants can manipulate plan
formulas and the code’s non-discrimination rules to weight benefits
heavily toward the highly compensated.

The minimum-benefit requirements of the top-heavy rules ensure
that these plans provide at least a minimum benefit for all employ-
ees. In 401(k) plans and age-weighted profit-sharing plans espe-
cially, these rules can mean the difference between an employee
getting some pension benefit and getting no or almost no pension
benefit.

H.R. 1102 includes numerous provisions, some of which add sub-
stantial new complexity to the code, that would weaken the top-
heavy rules. It would be an affirmative benefit Killer for thousands
of working men and women who have meaningful benefits only be-
cause of the top-heavy rules.

Moreover, | fear that H.R. 1102 would mark only the first step
in a march toward the complete elimination of the fairness-based
rules of Section 416.

I want to skip over to the last page of my prepared testimony,
“What Can Be Done,” although | am skipping over—

Chairman HouGHTON. Next to the last, see?

Mr. STEIN. Yes. Next to the last page, page 9.

Congress could increase retirement security at all income levels
by enabling employers to use higher Section 415 limits and ex-
panded salary caps, and to claim greater deductions and perhaps
tax credits but only on the condition that they adopt plans that
provide meaningful benefits for most of their employees.

For example, allow the generous provision in H.R. 1102 for de-
fined-contribution plans that provide, say, a 7.5 percent non-inte-
grated minimum contribution for all participants. No plan could
possibly be simpler than this.

Congress could also consider sponsoring legislation easing the
regulatory burden on employers who wish to sponsor simple de-
fined-benefit plans that provide benefits for all of their employees.

Representatives Pomeroy's and Nancy Johnson’s SAFE proposal
and the administrations’ SMART proposal, are giant steps forward
toward this approach to improving the system. Proposals such as
these would help restore the traditional qualified-plan bargain,
where an employer who sponsors a retirement plan must agree to
provide retirement benefits for most of its employees.

Thank you.

[The prepared statement follows:]

Statement of Norman P. Stein, Douglas Arant Professor of Law, University
of Alabama, Tuscaloosa, Alabama

Good afternoon. My name is Norman Stein. | am a law professor at the University
of Alabama, where | teach tax, labor, and employee benefits law, and also direct a
pension counseling clinic.t | commend the Subcommittee for holding these hearings
on employer plan coverage and employer plan participation issues. | am especially
gratified that the focus of these hearings is on improving coverage for lower income

1The views expressed herein are my own, and do not necessarily reflect the views of the Uni-
versity of Alabama School of Law.
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and part-time workers, for it is these groups today who are largely shut out of our
tax-subsidized private sector pension system. Thank you for asking me to share my
views on these and the other important issues before you. My remarks will con-
centrate on H.R. 1102, the Portman-Cardin bill

Our private sector pension system is in fact a public/private partnership: a part-
nership between those employers who sponsor pension plans and our common-
wealth, which infuses those plans with very substantial tax benefits. This fiscal
year, those incentives will cost the fisc about $40 billion. The Portman-Cardin bill,
if enacted, will push that figure up by several billion dollars. We should spend this
much money only if it furthers, in a cost-effective way, sound retirement policy. Al-
though there are good things in the Portman-Cardin bill, some of its major provi-
sions would not contribute enough to good retirement policy to justify their substan-
tial price tags, and other of its provisions would harm more people than they would
help. It would be ironic and deeply unfortunate if this well-intentioned but flawed
legislation is enacted, for it may well be remembered as a retirement reduction act.
Iliear tha'? this possibility, an illustration of the law of unintended consequence, is
all too real.

TAX PoLicy AND RETIREMENT

The ultimate goal of our tax-subsidized retirement system is to increase retire-
ment security for working Americans. The success of the system hinges on whether
it increases retirement income for those men and women who otherwise would lack
the resources necessary to support a comfortable standard of living after they stop
working. Thus, the target group for the tax subsidy should be the many working
people who would not be able to save adequately for retirement in the absence of
employer-sponsored pension plans—those for whom Social Security and personal
savings are not enough.

The Internal Revenue Code attempts to encourage such pension plans with a tax
carrot and a policy stick: first, make sponsorship of pension plans sufficiently attrac-
tive to the tax-sensitive people who own and manage businesses so that they decide
to sponsor plans to capture the tax benefits for themselves and other highly com-
pensated employees; and second, require such plans, once they are established, to
provide meaningful benefits not only to the people who set them up but also their
moderate and lower income employees. This may strike some as a Rube Goldbergian
way of providing retirement security for moderate and lower income workers, but
it has resulted in at least some pension coverage for approximately half the nation’s
private-sector non-agricultural workforce.

But the system has two serious problems. First, while it is true that the system
covers half the workforce, it is equally true that it covers only half the workforce.
And second, the system fails to provide meaningful retirement income to many of
the workers who are covered. For example, the median balance in a 401(k) account
today is less than $10,000, and many 401(k) account balances are substantially less
than that. Pension lawyers and consultants earn substantial incomes advising small
businesses how to set up plans that minimize benefits for moderate and lower in-
come workers. My students and | have seen firsthand cases in which long-tenured
employees have earned benefits worth only a few thousand dollars.2

Thus, initiatives to reform the tax treatment of pension plans should not focus
single-mindedly on creating as many new retirement plans as possible, but instead
must focus on the creation of new plans that will provide meaningful benefits not
only to the well-paid, but also to their moderate and lower-income brethren. Plans
that lavish tax benefits on the highly compensated while doing little or nothing for
regular workers waste the special tax expenditure for qualified plans, a tax expendi-
ture with a 50-year history of attempting to help all Americans retire with adequate
retirement income. We should be particularly careful not to fashion reform initia-
tives that inadvertently slash benefits for moderate and lower income workers al-
ready in the system.

LOOKING AT H.R. 1102

The Portman-Cardin Plan sparkles with good intention and includes many long
overdue reforms to the current system. It would in some cases improve disclosure

2For example, | used a quick recipe in a reputable pension planning book to figure out how
to contribute $30,000 to the defined contribution account of a 55-year old business owner earn-
ing $150,000—this is the maximum amount under today’s law—while contributing the minimum
to the account of his 25-year old employee earning $25,000. The answer: $571.11. Thus, the
owner can contribute 20% of his own salary and just a little more than 2% of his employee’s
salary.
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to participants, accelerate vesting in employer-matching contributions to 401(k)
plans, give tax credits to help underwrite the cost of starting new plans, and expand
the transferability of pension benefits between different types of plans. But it also
includes provisions that would retard rather than advance the admirable goals of
its sponsors. While I do not have sufficient time here to address all of the bill’s
many complex provisions, | do want to highlight some of the most serious problems.

1. The Increase of the Section 415 Limits

Section 415 was added to the Internal Revenue Code as part of ERISA. The pur-
pose of section 415 is simple: the government should offer tax assistance to pension
plans to the extent, but only to the extent, they build a reasonable level of retire-
ment income for their participants. If a person wants to accumulate assets beyond
their reasonable retirement needs, they should do so on their own initiative and not
rely on the government to provide them special tax benefits. Section 415 implements
this philosophy by limiting employer contributions to an employee’s defined con-
tribution account to $30,000 (or 25% of compensation) annually, and by limiting
benefits from a defined benefit plan to a $130,000 life annuity commencing at retire-
ment age.® A person fortunate enough to take maximum advantage of these limits
over their career can accumulate more than five million dollars in a defined con-
tribution plan plus one or more $130,000 retirement annuities from defined benefit
plans.

The bill would increase the defined contribution plan limit from $30,000 to
$45,000 and the defined benefit limit from $130,000 to $180,000, an aggregate in-
crease of almost 50%. The argument for the increase is two-fold: first, the higher
limits might tempt some employers who do not now sponsor retirement plans to
adopt them, and second, they might induce employers with current plans to enhance
benefit formulas for all employees (so that their highest compensated employees can
take advantage of the increased limits). This is trickle-down-benefits policy.

I want to suggest that the pertinent question here is not whether some employers
will adopt new plans or enact benefit increases in existing plans; but rather whether
most of these new plans and benefit increases will provide meaningful additional
retirement security for people who are hoping for $45,000 or even $30,000 in sala-
ries, rather than $45,000 annual plan contributions. (And how large is the universe
of employers who have decided against sponsoring a defined contribution plan be-
cause a $30,000 annual contribution is too trifling a sum to bother with, or against
sponsoring a defined benefit plan because a $130,000 annuity is unworthy of their
attention.)

| suspect that the primary beneficiaries of increased 415 limits will not be the pa-
ternal employer trying to help all their employees, but rather employers who are
able to sponsor plans providing substantial benefits for their owners and a few high-
ly compensated individuals and little or no benefits for their moderate and lower-
income employees. If this suspicion bears out, liberalizing the section 415 limits will
resemble a targeted tax break for the well-off, rather than a contribution toward
sound retirement policy. Without a careful empirically-based cost/benefit analysis,
the increase in the section 415 limits would simply be tossing money at a problem
in the hope that it will stick to something good.4

2. Increase of the Section 401(a)(17) Compensation Cap

Under Section 401(a)(17), a plan cannot base benefit accruals or contribution allo-
cations on compensation in excess of a $160,000 salary cap. This cap has important
distributional effects, for an employer who has a target benefit or contribution in
mind for an employee earning in excess of the cap must adopt a more generous ben-
efit formula for all employees in order to provide the favored employee with the tar-
geted benefit or contribution. (The targeted benefit or contribution is often the sec-
tion 415 maximum.) The Portman-Cardin bill would increase the cap to $235,000.
The immediate effect of this provision will be the amendment of thousands of plans
to reduce benefits for people whose compensation falls below $235,000. It is a provi-

3These figures are each indexed to increases in the cost of living.

41t is also noteworthy that within the last two years. Congress relaxed the section 415 limits
by repealing section 415(e) of the Internal Revenue Code, and also repealed the section 4980A
excise tax on unusually large distributions. The argument for repealing section 415(e) was that
it was complicated and was not needed because of the 4980A excise tax. One year later, Con-
gress repealed section 4980A. Before doing more for the lavishly paid in the name of trickle-
down benefit policy, we should examine whether the repeal of section 415(e) and 4980A has done
much to expand the benefits of middle-income and lower paid employees.
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sion that will slash benefits for many hard working people and should be removed
from the bill.5

3. Top-Heavy Plans

Plans where 60% or more of the benefits go to key employees are considered top-
heavy and are subject to accelerated vesting rules and minimum contribution or
benefit requirements. In many cases, top-heavy plans have earned that designation
because their sponsors retained expert consultants to minimize benefits for mod-
erate and low-income employees. These plans and their administration are often
complex because it is through the arcania of the Internal Revenue Code that con-
sultants can manipulate plan formulas and the Code’s nondiscrimination rules to
weight benefits heavily toward the higher compensated.

The minimum benefit requirements of the top-heavy rules ensure that these plans
provide at least a minimum benefit for all employees. In 401(k) plans and age-
weighted profit-sharing plans, especially, these rules can mean the difference be-
tween an employee getting some pension benefit and getting no or almost no pen-
sion benefit. H.R. 1102 includes numerous provisions—some of which actually add
substantial new complexity to the Code—that would weaken the top heavy rules.
It would be another affirmative benefit killer for thousands of working men and
women who have meaningful benefits only because of Section 416. Moreover, | fear
that H.R. 1102 would mark only the first step in a march to the complete elimi-
nation of the fairness-based rules of Section 416.

4. Encouraging Do-It-Yourself Savings Programs

In traditional employer-paid plans, an employer would provide benefits to most
of its employees, including those who were moderately paid. The employees gen-
erally had no choice in the matter. This might be viewed as tax-induced employer
paternalism, but the system worked for many people who otherwise would have
saved little for retirement. Section 401(k) plans and variations on it such as the
SIMPLE, depart from this mold. In such plans, employees have a choice between
cash or deferral. This election is not always attractive to many moderate- and low-
income workers, who have immediate, family-driven needs for present compensa-
tion. Moreover, these employees have relatively low marginal tax rates and thus re-
ceive a much smaller tax incentive to participate in these plans than better com-
pensated employees. In effect, they receive a lower governmental matching contribu-
tion than the higher compensated.

Why are we surprised, then, that employee participation in Section 401(k) plans
declines as compensation declines? The answer to this problem is not the creation
of more do-it-yourself savings vehicles; it is a return to the type of plan that ensured
participation of those working people least able to save on their own and least bene-
fitted by the tax deferral offered by employer-sponsored pension plans.

H.R. 1102 includes a virtual smorgasbord of provisions that either increase an em-
ployer’s incentive to switch from a traditional employer-pay plan to a 401(k) plan
(the “Roth” 401(k) provision, the increases in elective deferrals, the tinkering with
the deduction limits), and lower the employer’s incentive to provide benefits for
moderate and lower-income employees (changes to the top-heavy rules, salary reduc-
tion only SIMPLEs and automatic contribution trusts). The moderate and lower-in-
come employees currently left out in the cold will find little shelter in these provi-
sions.

5. Repeal of Current Liability Funding Limit

The Code currently limits deductible employer contributions to defined benefit
plans to 150% of current liability. In plans with certain demographic features, best-
practice actuarial methodology would mandate larger contributions. There are two
problems with eliminating the 150% limitation. First, for some plans, particularly
small defined benefit plans, funding benefits at 150% of current liability does not
present a meaningful risk to benefit security and eliminating the limitation for
these plans will have serious revenue costs. Thus, the provision is overbroad and
extends generous deduction limits where they are not needed. Second, eliminating
the 150% limitation will result, once again, in seriously overfunded plans, which
tempt plan sponsors to consider plan termination to capture the surplus. This was
an important justification for creation of the limit in the 1987. A repeal of the limit
should thus be limited to those plans where the employer waives any right to artifi-
cial termination-basis surplus assets thereby created.

5The 25-year-old woman in footnote 2 would see her benefit drop to $364.54 with no effect
at all on the $30,000 allocation to her boss.
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6. The IRA Contribution Limit

Under current law, IRA deductions are limited to $2,000. H.R. 1102 would lift this
limit to $5,000. While at one level this is positive, it will have the effect of discour-
aging some small businesses from sponsoring employer plans. For example, if the
owner of a business wants to defer only $5,000, she could accomplish that by con-
tributing to an IRA rather than sponsoring a plan that would also provide benefits
to her employees. Here again, the intentions of H.R. 1102 are good, but the unin-
tended consequences will result in less benefits for many working people.

WHAT CAN BE DONE

Congress could increase retirement security for Americans at all income levels by
enabling employers to use higher section 415 limits and expanded salary caps, and
to claim greater tax deductions (and perhaps tax credits), but only on the condition
that their plans provide meaningful benefits for most of its employees. For example,
allow the generous provisions in H.R. 1102 for defined contribution plans that pro-
vide, say, a 7.5% nonintegrated minimum contribution for all participants. Or a de-
fined benefit plan that provides all employees a non-integrated 2% benefit, indexed
to the cost of living. Congress could also consider sponsoring legislation easing the
regulatory burden on employers who wish to sponsor simple defined benefit plans
that provide benefits for all of their employees. Representative Pomeroy’'s SMART
proposal is a giant step toward this approach to improving the system.

Proposals such as these would help restore the traditional qualified-plan bargain,
where an employer who sponsors a retirement plan must use that plan to provide
retirement benefits for most of its employees.

| am happy to take any questions.

—

Chairman HoucHToN. OK. Well thank you very much, Mr. Stein,
and | am terribly sorry that we have had to hold everybody, but,
as you know, we have had these votes.

So, Ms. Heinz, great to see you here. Thank you very much for
coming.

STATEMENT OF TERESA HEINZ, CHAIRMAN, HEINZ FAMILY
PHILANTHROPIES

Ms. HeiNnz. Thank you very much, Chairman Houghton, Con-
gressman Coyne, and Members of the subcommittee. | am de-
lighted to be here today to talk about the importance of women in
the context of the overall Congressional discussion of the future of
pension policy in America.

This is something that, in part, 1 have inherited from my late
husband, Senator John Heinz, and his great interest in long-term
care and pensions for women, specifically. And we have continued
to do this work in the Heinz Family Philanthropies, and we are
committing to ensure that women have the information and skills
needed to surmount the overwhelming challenges to secure retire-
ment income.

In 1996, our foundation launched the Women'’s Institute for Se-
cure Retirement, known also as WISER, to implement these goals.
The reality of today is that most Americans, regardless of their
gender, are ill-prepared for their retirement. A fate that awaits
most women, however, is by far the more troublesome problem. Of
the 63 million baby-boomers in America, fully 32 million are saving
less than one third of what they will need for retirement.

And the overwhelming majority of those unprepared for retire-
ment are women.
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Today, women earn on average 74 cents for every dollar earned
by men, which creates less of an opportunity for retirement sav-
ings. Nearly three-fourths of full-time working women earn less
than $30,000. In fact, the median income is only $22,000. Of
course, the numbers are even worse for minority women, where
half of all African American women earn less than $20,000, and for
Hispanic women, that number is just under $16,000.

Women are at a structural disadvantage too. Their work patterns
provide them with fewer pensions and less time to accumulate sav-
ings through their workplace, yet they need more income because
they live longer.

Currently, 40 percent of all women'’s jobs are now non-standard.
These non-standard jobs are part time, contract, freelance, and
they are often combined to create one full-time job. Moreover, more
and more employers are incentivizing non-standard work by offer-
ing permanent part-time positions, guaranteed part-time jobs with
no benefits.

These non-standard jobs also mean lower wages, fewer if any em-
ployee benefits, and more often than not, no company pension plan.
In fact, I am reminded last July, reading that Microsoft had a huge
number of employees who were on permanent status with no-bene-
fits. That is quite shocking.

In spite of work outside the home, women have not been relieved
of their responsibilities as family care-givers. In addition to the
time they spend at home on maternity leave, they also bear the pri-
mary responsibility for caring for the ill child or the sick relative
resulting in diminished job tenures.

These shorter careers can have serious repercussions at retire-
ment because fewer years of work and/or breaks in employment af-
fect pension eligibility and result in lower benefits under pensions
and the Social Security system.

The data shows that women on average spend almost 15 percent
of their working years out of the job market while men miss out
on less than 2 percent of their working years. As a result of a wom-
an’s dual burden of caring for her family and working outside of
the home, the majority of working women are generally disadvan-
taged in their lack of knowledge of pensions and investments.

Nearly 40 percent of women are dependent on Social Security for
almost all of their income because they have had fewer opportuni-
ties to participate in the retirement plans provided by employers.
The combination of lower income, fewer pension opportunities as
well as less knowledge on their part, means that women are more
likely to get lower returns on investments when they are able to
save.

They are more likely to choose lower risk, lower return vehicles.
Women are more likely than men to have money in a regular sav-
ings or money-market account, life insurance, or U.S. Savings
bonds. Men are more likely than women to have money in mutual
funds, real estate, and 401(k)’s.

Mr. Chairman, while we applaud this committee for allowing us
to focus attention on the ways in which the system’s current inad-
equacies affect working women, expanding savings opportunities
may not have much effect on the women we should be most con-
cerned about.
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Most working women are struggling from paycheck to paycheck,
juggling their finances to find the income to contribute to their
401(k) savings plan.

And, Mr. Chairman, research from the Heinz Foundation/Sun
America National Women’s Retirement Survey found that 61 per-
cent of women reported that they usually have little to no money
left after paying bills to save for retirement. And for African Amer-
ican and Hispanic women, it is even worse. Seventy-five percent for
African American and 69 percent for Hispanic women have no
money left for retirement savings.

The Comprehensive Retirement Security and Pension Reform Act
of 1999 introduced by Congressmen Portman and Cardin contains
several provisions that will help women who work in small busi-
nesses. This is particularly important given that only 20 percent of
small businesses offer retirement plans.

First and foremost, the legislation contains provisions that will
make it easier for small business to offer pension plans. Second,
the legislation requires accelerated vesting in three years instead
of five years for employer matching contributions in 401(k) plans.

Finally, the legislation also provides portability.

Therefore, whatever pension reforms the Congress ultimately
considers, we have got to be clear about who will benefit from these
reforms. If this Congress and this Administration are truly com-
mitted to reducing and ultimately wiping out the fact that the face
of poverty in old age is distinctly female, then hearings like this
one become increasingly important.

But if this issue continues to be politicized and ultimately no ac-
tion is taken, | hope we will see a groundswell of women voting,
some for the first time because of this issue.

For example, in the 1996 Senate race in Massachusetts, where
both candidates had good records on the more obvious women'’s
issues, the winner carried the woman's vote by more than 20 per-
cent based on two issues, economic security and education.

Mr. Chairman, no one, Republican of Democrat, wants to or can
afford to take voting power of women for granted. It is particularly
relevant in a job market where women owned businesses, the ma-
jority of small businesses, are the fastest growing sector in the job,
and in the economy. And today, women-owned businesses employ
more than all the people employed by the top Fortune 500 compa-
nies.

Economic security is an issue that women care and are thinking
about very much these days. | think it is up to all of us, here and
elsewhere, to give them all the choices they deserve.

Thank you.

[The prepared statement follows:]

Statement of Teresa Heinz, Chairman, Heinz Family Philanthropies

Chairman Houghton, Congressman Coyne and Members of the subcommittee, |
am delighted to be here today to talk about the importance of women in the context
of the overall Congressional discussion of the future of pension policy in America.
Let me state from the outset that resolution of this nation’s retirement policy, or
the lack of one, is of paramount importance for all, but most especially if we are
to combat the growing problem of poverty in old age being distinctly female. The
Heinz Family Philanthropies are committed to ensuring that women have the infor-
mation and skills needed to surmount the overwhelming challenges to secure retire-
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ment income. In 1996, the Foundation launched the Women'’s Institute for Secure
Retirement (WISER) to implement these goals.

The reality of today is that most Americans, regardless of their gender, are ill-
prepared for their retirement. The fate that awaits most women, however, is by far
the more troublesome problem. Of the 63 million baby-boomers in America, fully 32
million are saving less than one-third of what they will need for retirement—and
the overwhelming majority of those unprepared for retirement are women.

Today, women earn, on average, 74 cents for every dollar earned by men which
creates less of an opportunity for retirement savings. Nearly, three-fourths of full-
time working women earn less than $30,000, in fact their median income is only
$21,883. Of course, the numbers are even worse for minority women, where half of
all African American women earn less than $19,741 and for Hispanic women it's
only $15,967.

Women are at a structural disadvantage too. Their work patterns provide them
with fewer pensions and less time to accumulate savings through their workplace,
yet they need more income because they live longer. Currently, 40 percent of all
women’s jobs are now non-standard. These non-standard jobs are part-time, con-
tract, freelance and are often combined to create one full-time job. Moreover, more
and more employers are incentivizing non-standard work by offering permanent
part-time positions—guaranteed part-time jobs with no benefits. These non-standard
Jobs also mean lower wages, fewer if any employee benefits, and more often than
not, no company pension plan.

In spite of work outside the home, women have not been relieved of their respon-
sibilities as family caregivers. In addition to the time women are home on maternity
leave, they also bear the primary responsibilities of caring for an ill child or sick
relative resulting in diminished job tenures. These shorter careers can have serious
repercussions at retirement because fewer years of work and/or breaks in employ-
ment affect eligibility and lower benefits under employer pensions and Social Secu-
rity. The data shows that women, on average, spend almost 15% of their working
years out of the job market, while men miss out on less than 2% of their working
years.

As a result of a woman'’s dual burden of caring for her family and working outside
of the home, the majority of working women are generally disadvantaged in their
knowledge of pensions and investments. Nearly 40% of women are dependent on So-
cial Security for almost all of their income because they have had fewer opportuni-
ties to participate in the retirement plans provided by employers.

The combination of lower income, and fewer pension opportunities as well as less
knowledge means that women get lower returns on investments when they are able
to save. They are more likely to choose lower risk, lower return vehicles. Women
are more likely than men to have money in a regular savings or money market ac-
count, life insurance, and U.S. Savings Bonds. Men are more likely than women to
have money in mutual funds, real estate, and 401(k)s.

Mr. Chairman, while we applaud this committee for allowing us to focus attention
on the ways in which the system’s current inadequacies affect working women, ex-
panding savings opportunities may not have much effect on the women we should
be most concerned about—most working women are struggling from paycheck to
paycheck, juggling their finances to find the income to contribute to their 401(k)
savings plans. And, Mr. Chairman, research from the Heinz Foundation/Sun Amer-
ica 1998 National Women’'s Retirement Survey found that 61% of women reported
that they usually have little to no money left after paying bills to save for retire-
ment. For African-American and Hispanic women this problem is even more pro-
nounced—75% of African American women and 69% of Hispanic women reported no
money left for retirement savings.

The Comprehensive Retirement Security and Pension Reform Act of 1999 intro-
duced by Congressmen Portman and Cardin contains several provisions that will
help women. This is particularly important given that only 20% of small businesses
offer retirement plans. First and foremost the legislation contains provisions that
will make it easier for small businesses to offer pension plans. Second, the legisla-
tion requires accelerated vesting in three years instead of five years for employer
matching contributions in 401(k) plans. Finally, the legislation provisions makes
pension portability easier.

However, in whatever pension reforms the Congress ultimately considers, we have
got to be clear about who will benefit from these reforms.

If this Congress and this Administration are truly committed to reducing and ulti-
mately wiping out the fact that the face of poverty in old age is distinctly female,
then hearings like this one become increasingly important. But, if this issue con-
tinues to be politicized, and ultimately no action is taken, | hope we will see a
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ground swell of women voting—some for the first time—saying we won't take it any-
more!

Mr. Chairman, no one—Republican or Democrat—wants to take the voting power
of women for granted. Economic security is an issue that women think, care and
vote about. It's up to all of us to give them good choices.

e —

Chairman HouGHTON. Thank you very much, Ms. Heinz. Robert
Chambers is a partner in Montgomery, McCracken, Walker &
Rhoads of Philadelphia, and is here on behalf of the Association of
Private Pension and Welfare Plans.

STATEMENT OF ROBERT G. CHAMBERS, PARTNER, MONT-
GOMERY, McCRACKEN, WALKER & RHOADS, LLP, PHILADEL-
PHIA, PENNSYLVANIA; ON BEHALF OF ASSOCIATION OF PRI-
VATE PENSION AND WELFARE PLANS

Mr. CHAMBERS. Thank you. Mr. Chairman and Members of the
subcommittee. | am, as you indicated, Robert Chambers. | am part-
ner in the Philadelphia-based law firm of Montgomery, McCracken,
Walker & Rhoads. | am here on behalf of APPWP, The Benefits As-
sociation, where | serve as a director and as chair of the retirement
income task force. APPWP is a public policy organization rep-
resenting principally Fortune 500 companies and other organiza-
tions that assist plan sponsors in providing benefits to employees.

It is a privilege, Mr. Chairman, for me to testify before you
today, and | want to commend you for holding this hearing on the
critical role that our private retirement system plays in helping
American families achieve retirement security. APPWP believes
that there is a clear step that Congress can take to strengthen the
system and to extend the benefits of pension coverage to more
American workers.

That step is the prompt consideration and passage of H.R. 1102,
the Comprehensive Retirement Security and Pension Reform Act of
1999, which was recently introduced by Reps. Portman and Cardin,
together with a large group of bipartisan co-sponsors, including
Rep. Weller, Rep. Lewis, and, of course, you.

Reps. Portman and Cardin have rolled up their sleeves and have
done the heavy lifting that is required to craft pension reform pro-
posals that are responsible and technically sound. With this bill,
they have once again demonstrated both leadership and vision in
setting a comprehensive course for improvement of our employer-
based retirement system.

Mr. Chairman, |1 would like to use my oral remarks to focus on
what APPWP considers to be the backbone of the bill: how the Fed-
eral Government can encourage employers to create and to main-
tain tax-qualified retirement plans for their employees. 1 will brief-
ly touch on four parts of H.R. 1102 that are critical to this effort:
restoration of contribution and benefit limits, simplification of pen-
sion regulation, enhanced pension portability, and improved pen-
sion funding.

One of the most significant reforms contained in H.R. 1102 is the
restoration of several contribution and benefit dollar limits to their
previous levels. These limits have been reduced repeatedly for
budgetary reasons and are lower today in actual dollar terms, to
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say nothing of the effect of inflation, than they were many years
ago.

The limit restorations in H.R. 1102 give practical significance to
the calls by the President, the Vice President, and bipartisan con-
gressional leadership last June at the National Summit on Retire-
ment Savings to allow Americans to save more effectively for their
retirement.

Based on my experience in the retirement plan arena, | am con-
vinced that restored limits will result in greater pension coverage.
Restored limits will convince businessowners that they will be able
to fund a reasonable retirement benefit for themselves and for key
employees; will encourage these individuals to establish and to im-
prove retirement plans, and will result in pension benefits for more
rank-and-file employees.

These restored limits are also important to the many baby
boomers who must increase their savings to provide adequate re-
tirement income. The catch-up provision contained in the bill,
which would permit those employees who have reached age 50 to
contribute an additional $5,000 each year to a defined contribution
plan, will likewise address the savings needs of baby boomers and
will provide an especially important savings tool for those women
who leave their jobs for extended periods to raise children and to
care for elderly family members.

The bill would also remedy a current restriction on savers of
modest levels. Annual contributions to a defined contribution plan
for all employees currently are limited to the lesser of $30,000 or
25 percent of compensation. Unfortunately, the percentage of com-
pensation restriction actually limits the retirement savings of mod-
est income workers while having no effect on the highly paid. Re-
moving this percentage cap on compensation would eliminate a
barrier that blocks the path of many modest income savers.

Another vitally important component of H.R. 1102 is the broad
array of simplification proposals that will streamline many of the
incomprehensible pension rules that currently choke our private re-
tirement system. Throughout my career, Mr. Chairman, | have
found that this morass of pension regulations creates fear and
loathing among many corporate decision-makers and drives them
from the private retirement system.

The bill’s simplification measures include reform of the separate
lines of business rules, repeal of the duplicative multiple-use test,
clarification of the top-heavy rules, new flexibility in the coverage
and non-discrimination tests, and an earlier funding valuation date
for defined benefit plans. APPWP believes that the cumulative ef-
fect of the bill's regulatory reforms will be truly significant.

Another important advance in H.R. 1102 is the cluster of provi-
sions designed to enhance pension portability. These provisions
would ease plan administration, help individual workers who wish
to take their savings with them when they move to another job,
and reduce leakage from the retirement system by expanding the
circumstances in which rollovers would be permitted. The bill's
portability initiatives would also help to eliminate several rigid reg-
ulatory barriers, such as the same desk and anti-cutback rules
which have impeded benefit portability.
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APPWRP is pleased that H.R. 1102 would also repeal the 150 per-
cent current liability funding limit. This would cure a budget-driv-
en constraint that has prevented employers of all sizes from fund-
ing the benefits that they have provided to their workers and
would provide enhanced security for future retirees.

Mr. Chairman, thank you again for the opportunity to appear
this afternoon and to share APPWP’s views on ways to strengthen
our Nation’s private retirement system. We appreciate your com-
mitment to this goal, and we applaud Representatives Portman
and Cardin and those with whom they have worked for crafting
and co-sponsoring a bill that will make this goal a reality.

[The prepared statement follows:]

Statement of Robert G. Chambers, Partner, Montgomery, McCracken, Walk-
er & Rhodes, LLP, Philadelphia, Pennsylvania; on behalf of the Associa-
tion of Private Pension and Welfare Plans

Mr. Chairman and Members of the Subcommittee, | am Robert Chambers, and
| am a partner in the Philadelphia-based law firm of Montgomery, McCracken,
Walker & Rhoads, LLP. | am here as the representative of the Association of Pri-
vate Pension and Welfare Plans (APPWP—The Benefits Association), where | serve
as director and chair of the Retirement Income Task Force. APPWP is a public pol-
icy organization representing principally Fortune 500 companies and other organiza-
tions that assist plan sponsors in providing benefits to employees. Collectively,
APPWP’s members either sponsor directly or provide services to retirement and
health plans that cover more than 100 million Americans.

It is a privilege, Mr. Chairman, for me to testify before you today, and | want
to commend you for holding this hearing on the critical role the employment-based
pension system plays in helping American families achieve retirement security. We
at APPWP share your commitment to seeing that the private retirement system is
made even stronger.

Fortunately, APPWP believes there is a clear step that Congress can take to
strengthen the system and extend the benefits of pension coverage to even more
American workers. That step is prompt consideration and passage of H.R. 1102, the
Comprehensive Retirement Security and Pension Reform Act of 1999, which was re-
cently introduced by Representatives Rob Portman (R—OH) and Ben Cardin (D—MD)
together with a large group of bipartisan cosponsors including the distinguished
chairman of this Subcommittee, Rep. Amo Houghton (R-NY), as well as Representa-
tive Jerry Weller (R-IL) and Representative John Lewis (D-GA). Representatives
Portman and Cardin have once again rolled up their sleeves and done the heavy
lifting that is required to master the intricacies of our pension laws and to craft re-
form proposals that are responsible and technically sound. With this bill, they have
continued their long-standing commitment to retirement savings issues and have
demonstrated both leadership and vision in setting a comprehensive course for im-
provement of our nation’s employment-based retirement system.

Mr. Chairman, while H.R. 1102 contains a whole series of important reforms, |
would like to focus on the four areas of the bill that APPWP believes are of par-
ticular importance for advancing our nation’s pension policy—(1) restoration of con-
tribution and benefit limits, (2) simplification of pension regulation, (3) enhanced
pension portability and (4) improved defined benefit plan funding.

RESTORATION OF CONTRIBUTION AND BENEFIT LIMITS

One of the most significant reforms in H.R. 1102 is the restoration of a number
of contribution and benefit limits to their previous dollar levels. These limits cap
the amount that employees and employers may save for retirement through defined
contribution plans as well as limit the benefits that may be paid out under defined
benefit pension plans. Many of these dollar limits have been reduced repeatedly
since the time of ERISA’s passage. Today, they are far lower in actual dollar
terms—to say nothing of the effect of inflation—than they were many years ago.

During the 1980's and early 1990's, Congress repeatedly lowered retirement plan
contribution and benefit limits for one principal, if frequently unstated reason: to
increase the amount of revenue that the federal government collects. It is time to
put an end to that type of short-term thinking. It is true that under federal budget
scorekeeping rules, proposals that encourage people to contribute more to retirement
savings cost the federal government money in the budget-estimating window period.
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Yet incentives that effectively increase retirement savings are among the best in-
vestments we can make as a nation. They will pay back many times over when indi-
viduals retire and have not only a more secure retirement, but also increased tax-
able income. Increased retirement savings also generates important investment cap-
ital for our economy as a whole.

It is time that retirement policy rather than short-term budgetary gains guide
Congress’ actions in the plan limits area. The Portman-Cardin legislation wisely
takes this approach by restoring a series of contribution and benefit limits to their
intended levels. These limit restorations give practical significance to the calls by
the President, Vice President and bipartisan congressional leadership last June at
the National Summit on Retirement Savings to allow Americans to save more effec-
tively for their retirement.

Restored limits are critical for a number of reasons. They would help return us
to the system of retirement plan incentives intended at the time of ERISA’s passage.
In our voluntary pension system, it has always been necessary to interest the key
corporate decision-makers in initiating a retirement plan in order that rank-and-file
workers receive pension benefits. An important part of generating this interest is
demonstrating that these individuals will be able to fund a reasonable retirement
benefit for themselves. The contribution and benefit limit reductions of recent years
have reduced the incentives for these decision-makers, giving them less stake in ini-
tiating or maintaining a tax-qualified retirement plan. Restoring the limits will en-
courage these individuals to establish and improve retirement plans, with the all-
important result that more rank-and-file workers will receive pension benefits.

Restored limits are also important so that the many baby boomers who have not
yet saved adequately for retirement have the chance to do so. A reduced window
in which to save or accrue benefits clearly means one must save or accrue more,
and restoring limits will allow this to occur. Of particular concern is the fact that
it appears that older baby boomers are not increasing their level of saving as they
move into their mid-to-late 40s. Rather, they are continuing to fall further behind—
with savings of less than 40 percent of the amount needed to avoid a decline in their
standard of living in retirement.

Adequacy of Retirement Savings
{by age 45)
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Source: Dr. B. Douglas Bernheim, Merrill Lynch Baby Boom Retirement Index 1995

Every day’s delay makes the retirement savings challenge more difficult to meet,
and every day’s delay makes the prospect of catching up more daunting. Individuals
who want to replace one-half of current income in retirement must save 10 percent
of pay if they have 30 years until retirement. These same individuals will have to
save 34 percent of pay if they wait until 15 years before retirement to start saving.
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Required Saving as a Percent of Income

Desired Re- Years Until Retirement
tiree Income
as a b of An- 10 15 20 25 30 35
14 [In percent] [In percent] [In percent] [In percent] [In percent] [In percent]

[In percent]

30% 36% 21% 13% 9% 6% 4%
40 48 27 18 12 8 6
50 60 34 22 15 10 7
60 72 41 26 18 12 9
70 84 48 31 21 14 10

Source: T. Rowe Price, as printed in Committee for Economic Development Statement “Who Will Pay For
Your Retirement—The Looming Crisis” 1995

Along with restored limits, H.R. 1102 contains a specific tool to help workers meet
this savings challenge. The catch-up contribution contained in the bill—which would
allow those who have reached age 50 to contribute an additional $5,000 each year
to their defined contribution plan—will help address the savings needs of baby
boomers and will be an especially important savings tool for women. Many workers
find that only toward their final years of work, when housing and children’s edu-
cation needs have eased, do they have enough discretionary income to make mean-
ingful retirement savings contributions. This problem can be compounded for women
who are more likely to have left the paid workforce for a period of time to raise chil-
dren or care for elderly parents and thereby not even had the option of contributing
to a workplace retirement plan during these periods.

The catch-up provision of H.R. 1102 recognizes these life cycles and also acknowl-
edges the fact that, because Section 401(k) plans have only recently become broadly
available, the baby-boom generation has not had salary reduction savings options
available during much of their working careers. The catch-up provision would help
ensure that a woman’s family responsibilities do not result in retirement insecurity
and would help all those nearing retirement age to meet their remaining savings
goals. While some catch-up contribution designs would create substantial adminis-
trative burden for plan sponsors, the simple age eligibility trigger contained in the
Portman-Cardin bill does not and will result in more companies offering this impor-
tant savings tool to their workers.

There is an additional savings enhancement contained in the bill that APPWP
wishes to highlight briefly. Under current law, total annual contributions to a de-
fined contribution plan for any employee are limited to the lesser of $30,000 or 25%
of compensation. Unfortunately, the percentage of compensation restriction tends to
unfairly limit the retirement savings of relatively modest-income workers while hav-
ing no effect on the highly-paid. For example, a working spouse earning $25,000
who wants to use his or her income to build retirement savings for both members
of the couple is limited to only $6,250 in total employer and employee contributions.
By removing the percentage of compensation cap, H.R. 1102 would remedy this per-
verse effect of current law and remove a barrier that blocks the path of modest-in-
come savers.

SIMPLIFICATION

Another vitally important component of H.R. 1102 is the series of simplification
proposals that will streamline the incomprehensible pension rules that today still
choke the employer-provided retirement system. Throughout my career, Mr. Chair-
man, | have counseled hundreds of clients and been involved in the design and im-
plementation of countless pension plans. It is my conclusion from this experience
that the astounding complexity of pension regulation drives business people out of
the retirement system and deters many from even initiating a retirement plan at
all. Not only are business people leery of the cost of complying with such regulation,
but many fear that they simply will be unable to comply with rules they cannot un-
derstand. We must cut through this complexity if we are to keep those employers
with existing plans in the system and prompt additional businesses to enter the sys-
tem for the first time.

A more workable structure of pension regulation can be achieved only by adhering
to a policy that encourages the maximization of fair, secure, and adequate retire-
ment benefits in the retirement system as a whole, rather than focusing solely on
ways to inhibit rare (and often theoretical) abuses. This can be accomplished by en-
suring that all pension legislation is consistent with continued movement toward a
simpler regulatory framework. In short, simplification must be an ongoing process.
Proposals that add complexity and administrative cost, no matter how well inten-
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tioned, must be resisted, and the steps taken in earlier pension simplification legis-
lation must be continued. Current rules must be continuously reexamined to weed
out those that are obsolete and unnecessary. Representatives Portman and Cardin
have led past congressional efforts at simplification, and APPWP commends them
for continuing this important effort in their current bill.

As | indicated, Mr. Chairman, H.R. 1102 contains a broad array of simplification
provisions to address regulatory complexity. Let me briefly mention a few that
APPWP believes would provide particular relief for plan sponsors. First, the bill
would reform the separate lines of business rules so that these regulations serve
their intended purpose—allowing employers to test separately the retirement plans
of their distinct businesses. Second, the bill would simplify and streamline the top-
heavy rules, which are a source of much unnecessary complexity for small employ-
ers. Third, the bill would repeal the duplicative multiple use test, which will elimi-
nate a needless complexity for employers of all sizes. Fourth, the legislation would
provide flexibility with regard to the coverage and non-discrimination tests in cur-
rent law, allowing employers to demonstrate proper plan coverage and benefits ei-
ther through the existing mechanical tests or through facts and circumstances tests.
And fifth, the bill would promote sounder plan funding and predictable plan budg-
eting through earlier valuation of defined benefit plan funding figures.

APPWP believes that the cumulative effect of the bill's regulatory reforms will be
truly significant. Reducing the stranglehold that regulatory complexity holds over
today’s pension system will be a key factor in improving the system’s health and
encouraging new coverage over the long-term. As H.R. 1102—and pension legisla-
tion generally—progress through this Subcommittee and the Congress, Mr. Chair-
man, we would urge you to keep these simplification measures at the very top of
your reform agenda.

PORTABILITY

Another important advance in H.R. 1102 is the cluster of provisions designed to
enhance pension portability. Not only will these initiatives make it easier for indi-
vidual workers to take their defined contribution savings with them when they
move from job to job, but they will also reduce leakage out of the retirement system
by facilitating rollovers where today they are not permitted. In particular, the bill's
provisions allowing rollovers of (1) after-tax contributions and (2) distributions from
Section 457 plans maintained by governments and tax-exempt organizations will
help ensure that retirement savings does not leak out of the system before retire-
ment.

The bill's portability initiatives would also help eliminate several rigid regulatory
barriers that have acted as impediments to portability. Repeal of the “same desk”
rule will allow workers who continue to work in the same job after their company
has been acquired to move their defined contribution account balance to their new
employer’'s plan. Reform of the “anti-cutback” rule will make it easier for defined
benefit plans to be combined and streamlined in the wake of corporate combina-
tions. We specifically want to thank Representatives Portman and Cardin for the
refinements they have made to their portability provisions in response to several ad-
ministrative concerns raised by APPWP and others. We believe the result is a port-
ability regime that will work well for both plan participants and plan sponsors.

DEFINED BENEFIT PLAN FUNDING

APPWP is also pleased that H.R. 1102 includes an important pension funding re-
form that we have long advocated. The bill's repeal of the current liability funding
limit would remove a budget-driven constraint in our pension law that has pre-
vented companies from funding the benefits they have promised to their workers.
The calculation of this funding limitation requires a separate actuarial valuation
each year, which adds to the cost and complexity of maintaining a defined benefit
plan. More importantly, the current liability funding limit forces systematic under-
funding of plans, as well as erratic and unstable contribution patterns. Limiting
funding on the basis of current liability disrupts the smooth, systematic accumula-
tion of funds necessary to provide participants’ projected retirement benefits. In ef-
fect, current law requires plans to be funded with payments that escalate in later
years. Thus, employers whose contributions are now limited will have to contribute
more later to meet the benefit obligations of tomorrow’s retirees. If changes are not
made now, some employers may be in the position of being unable to make up this
shortfall and be forced to curtail benefits or terminate plans. Failing to allow private
retirement plans to fund adequately for the benefits they have promised will put
more pressure on Social Security to ensure income security for tomorrow's retirees.
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The problems caused by precluding adequate funding are compounded by a 10
percent excise tax that is imposed on employers making nondeductible contributions
to qualified plans. This penalty is clearly inappropriate from a retirement policy per-
spective. Employers should not be penalized for being responsible in funding their
pension plans. The loss of an immediate deduction should, in and of itself, be a suffi-
cient deterrent to any perceived abusive “prefunding.”

The net effect of the arbitrary, current liability-based restriction on responsible
plan funding, and the 10 percent excise tax on nondeductible contributions, is to
place long-term retirement benefit security at risk. With removal of this limit and
modification of the excise tax, H.R. 1102 would provide the enhanced security for
future retirees that comes with sound pension funding.

ADDITIONAL PROPOSALS

Our testimony today has focused on only a few of the important changes con-
tained in H.R. 1102. There are many other proposals in the bill that would also sub-
stantially improve our private pension system, and | want to touch briefly on a few
of them before concluding. First, the bill includes a change in the treatment of
ESOP dividends that would provide employees with a greater opportunity for en-
hanced retirement savings and stock ownership. Second, it creates a new designed-
based safe harbor—the Automatic Contribution Trust (ACT)—which encourages em-
ployers to enroll new workers automatically in savings plans when they begin em-
ployment. Automatic enrollment arrangements such as the ACT have been shown
to boost plan participation rates substantially, particularly among modest-income
workers. Third, the legislation includes a number of incentives targeted at small
employers—a tax credit for new plans, simplified plan reporting, discounted PBGC
premiums and waived IRS user fees—to make it easier for today's dynamic small
businesses to offer retirement benefits to their workers.

Mr. Chairman, the complexity of America’'s workplace and the diversity of Amer-
ica’'s workforce require that we maintain an employment-based retirement system
that is flexible in meeting the unique needs of specific segments of the workforce
and that can adapt over time to reflect the changing needs of workers at different
points in their lives. For this reason, there is no single “magic” solution to helping
Americans toward a more secure retirement. Rather a comprehensive series of re-
sponsible and well-developed proposals—such as those found in H.R. 1102—is the
best way to make substantial progress in strengthening our already successful pri-
vate retirement system.

* * * * *

Mr. Chairman, thank you again for the opportunity to appear this afternoon and
share APPWP’s views on ways to strengthen our nation’s private retirement system.
We commend your commitment to this goal and salute Representatives Portman
and Cardin, and those with whom they have worked, for crafting and cosponsoring
a bill that will make this goal a reality. We look forward to working in close part-
nership to achieve passage of this much-needed legislation.

———

Chairman HouGHTON. Thank you very much, Mr. Chambers.
Now, Mr. O'Connell.

STATEMENT OF DANIEL P. O'CONNELL, CORPORATE DIREC-
TOR, EMPLOYEE BENEFITS AND H.R. SYSTEMS, UNITED
TECHNOLOGIES CORPORATION, AND VICE CHAIRMAN,
ERISA INDUSTRY COMMITTEE

Mr. O’'CoNNELL. Good afternoon. My name is Daniel O'Connell.
I am testifying today on behalf of The ERISA Industry Committee.
I am vice chairman of the board of directors of ERIC; | am also the
Corporate Director of Employee Benefits and Human Resources
Systems for United Technologies.

The Internal Revenue Code currently imposes a dizzying array of
limits on the benefits that can be paid from and the contributions
that can be made to tax-qualified plans. It was not always that
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way. The limits originally imposed by ERISA in 1974 allowed near-
ly all workers participating in employer-sponsored plans to accu-
mulate all of their retirement income under funded tax-qualified
plans. However, between 1982 and 1994, Congress enacted a series
of laws that repeatedly lowered the ERISA limits and imposed
wholly new limits.

The cumulative effect of constricted limits has been to reduce sig-
nificantly the retirement savings and imperil the retirement secu-
rity of many workers. H.R. 1102 turns this tide at a critical time.
The subcommittee does not need to be reminded that the baby
boom cohort is rapidly nearing retirement. H.R. 1102 provides an
opportunity we cannot afford to pass up.

Consider the following: First, savings accumulated in tax-quali-
fied retirement plans are not a permanent revenue loss the Federal
Government Second, while retirement savings are accumulating in
tax-qualified plans, they serve as an engine for economic growth.
Thereby, they indirectly produce additional revenue for the Federal
Government and directly enhance the ability of the Nation to ab-
sorb its aging population and the needs of that group. In 1994, pen-
sion funds held 28.2 percent of our Nation’s equity market, 15.6
percent of its taxable bonds, and 7.4 percent of its cash securities.

Third, many of today’'s workers’ savings and benefits opportuni-
ties are significantly restricted by the current limits. Recently, in
one ERIC company, workers who were leaving under an early re-
tirement program and who had career-end earnings of less than
$50,000 had their benefits under their defined benefit plan reduced
by the qualified plan limits.

Fourth, limits imposed on the defined benefit plans imprudently
delay current funding for benefits that workers are accruing today,
because the tax law limits arbitrarily truncate projections of future
salaries on which these benefits will be calculated. One of the
major purposes of ERISA was to avert precisely this kind of benefit
insecurity.

Fifth, we currently have a bifurcated world—and a number of the
other speakers have addressed this already—in which business de-
cision-makers depend increasingly upon unfunded, non-qualified
plans for the bulk of their retirement savings.

Let me address, next, pension portability. Employers and em-
ployees increasingly are involved in mergers, business sales, the
creation of joint ventures, and other changes in business struc-
tures. H.R. 1102 promotes pension portability by eliminating a
number of significant stumbling blocks to portability created under
current law.

ERIC is especially appreciative that the bill repeals the same
desk rule. The same desk rule prevents employees from rolling over
their 401(k) accounts into IRAs or consolidating them with their ac-
counts under the buyers’' plan. 401(k)s are the only tax-qualified
plans that are subject to the same desk rule, and the rule does not
apply even in all transactions involving 401(k) plans. There is no
justification for singling out 401(k) plans for special restrictions on
distributions in this manner.

ERIC also supports the bill's provisions that facilitate plan-to-
plan transfers by providing that the receiving plan does not need
to maintain all of the optional forms of benefit of the sending plan.
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ERIC would expand the bill's provisions that allow rollovers of
after-tax contributions. Current rules are not only confusing to em-
ployees but force them to strip a portion of their savings from their
accounts just because the savings were made with after-tax con-
tributions.

Finally, with regard to rules for plan administration. Super-
fluous, redundant, confusing, and obsolete rules encumber the ad-
ministration of tax-qualified retirement plans. These rules unneces-
sarily increase the cost of plan administration, discourage the for-
mation of plans, and make retirement planning more difficult for
employees.

We are very pleased that H.R. 1102 significantly advances the
work Congress began in earlier bills to strip away these regulatory
barnacles, especially provisions that update the definition of an
ERISA excess plan and that provide that suspension of benefit no-
tices can be provided through the summary plan description.

This completes my prepared statement. | would like to thank the
Chair and the Members of the subcommittee for giving ERIC the
opportunity to testify, and 1 will be happy to respond to any of the
questions that the Members of the subcommittee may have. Thank
you.

[The prepared statement follows:]

Statement of Daniel P. O'Connell, Corporate Director, Employee Benefits
and H.R. Systems, United Technologies Corporation, and Vice Chairman,
ERISA Industry Committee

Good afternoon. My name is Daniel O'Connell. I am Corporate Director, employee
Benefits and H.R. Systems for United Technologies Corporation. | also serve as
Vice-Chairman of The ERISA Industry Committee, commonly known as “ERICA,”
and | am appearing before the Subcommittee this afternoon on ERIC’s behalf.

ERIC is a nonprofit association committed to the advancement of the employee
retirement, health, and welfare benefit plans of America’s largest employers. ERIC’s
members provide comprehensive retirement, health care coverage, and other eco-
nomic security benefits directly to some 25 million active and retired workers and
their families. ERIC has a strong interest in proposals affecting its members’ ability
to deliver those benefits, their cost and effectiveness, and the role of those benefits
in the American economy.

ERIC is gratified that, in holding this hearing, the Subcommittee and its Chair
have displayed a strong interest in affirmatively addressing long-term retirement
security issues. ERIC believes strongly in the importance of addressing these secu-
rity issues.

ERIC supports H.R. 1102, and we wish to thank Congressmen Portman and
Cardin and their staffs for the vision, wisdom, and commitment that they have dis-
played in crafting and introducing ground-breaking retirement security legislation.
H.R. 1102 makes significant reforms that will strengthen the retirement plans that
employers voluntarily provide for their employees and improve the ability of work-
ers to provide for their retirement. ERIC is conducting a detailed study of the provi-
sions of the bill that incorporate changes to previously-introduced legislation and
will be pleased to work with the Subcommittee to resolve any technical or other
issues that its examination uncovers.

ERIC advocates the speedy enactment of major provisions in the bill that will (1)
increase benefit security and enhance retirement savings, (2) increase pension port-
ability, and (3) rationalize rules affecting plan administration.

IMPROVED BENEFIT SECURITY AND ENHANCED RETIREMENT SAVINGS

The Internal Revenue Code imposes a dizzying array of limits on the benefits that
can be paid from, and the contributions that can be made to, tax-qualified plans.
It was not always that way.

The limits originally imposed by ERISA in 1974 allowed nearly all workers par-
ticipating in employer-sponsored plans to accumulate all of their retirement income
under funded, tax-qualified plans. Between 1982 and 1994, however, Congress en-
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acted laws that repeatedly lowered the ERISA limits and imposed wholly new lim-
its. See Attachment A. The cumulative impact of constricted limits has been to re-
duce significantly retirement savings and imperil the retirement security of many
workers.

H.R. 1102 turns this tide at a critical time. This Subcommittee does not need to
be reminded that the baby boom cohort is rapidly nearing retirement, and that it
is critical for them and for our nation that baby boomers have all the incentives and
resources they need to prepare for their own retirement. Retirement planning is a
long-term commitment. If we wait until this group has begun to retire, it will be
too late. Many employers will not have cash available to pay for rapid increases in
pension liabilities, and employees will not have time to accumulate sufficient sav-
ings. We must act now. The provisions of H.R. 1102 open that door. It is an oppor-
tunity we cannot afford to pass up.

Restoring benefit and contribution limits to more reasonable levels will help em-
ployees prepare for retirement at a modest—and short-term—revenue cost to the
federal government. In reviewing these provisions, Congress should consider the fol-
lowing:

« Savings accumulated in tax-qualified retirement plans are not a permanent rev-
enue loss to the federal government. Taxes are paid on almost all savings accumu-
lated in tax-qualified plans when those savings are distributed to plan participants
and beneficiaries. Workers who save now under most types of plans will pay taxes
on those savings when they retire in the future. In 1997, tax-qualified employer-
sponsored retirement plans paid over $379 billion in benefits, exceeding by almost
$63 billion the benefits paid in that year by the Social Security Old Age and Sur-
vivors Insurance (OASI) program. In future years, benefits paid from qualified plans
will increase dramatically.*

« While retirement savings are accumulating in tax-qualified plans, they serve as
an engine for economic growth and thereby indirectly produce additional revenue for
the federal government and directly enhance the ability of the nation to absorb an
aging population. In 1994, pension funds held 28.2% of our Nation’s equity market,
15.6% of its taxable bonds, and 7.4% of its cash securities. In a time of increased
concern about national savings rates, retirement plans have been a major source of
national savings and capital investment

* Many of today’'s workers' savings and benefits opportunities are significantly re-
stricted by current limits. Recently, in one typical ERIC company, workers who were
leaving under an early retirement program and who had career-end earnings of less
than $50,000 had the benefits payable to them under their tax-qualified defined
benefit plan reduced by the Internal Revenue Code limits. Recent studies by the
Employee Benefit Research Institute of contribution patterns in 401(k) plans indi-
cate that many older workers are constrained by the dollar limits on contributions
to 401(k) plans. The qualified plan limits also curtail the efforts of women and other
individuals who have gaps in their workforce participation or in their pension cov-
erage to make significant savings in a timely manner.

¢ Limits imposed on defined benefit plans imprudently delay current funding for
benefits that workers are accruing today. Funding is restricted because tax-law lim-
its arbitrarily truncate projections of the future salaries on which benefits will be
calculated. As a result, in some cases, the employer is still funding an employee’s
benefits after the employee has retired. This situation will become more burdensome
for plan sponsors as the large baby-boom cohort moves to retirement. One of the
major purposes of ERISA was to avert precisely this kind of benefit insecurity.

« The retirement security of all workers is best served when all workers partici-
pate together in a common retirement plan, as was the case until recent years. The
current system has created a bifurcated world in which business decision-makers (as
well as more and more of those who work for them) depend increasingly on un-
funded nonqualified plans for the bulk of their retirement savings. Not only does
this cause unnecessary complexity in business administration, it diverts energy and
resources away from the qualified plans.

1Budgetary figures analyzing the distributional impact of estimated tax expenditures for re-
tirement savings in a way that indicates that a “disproportionate” share of the tax expenditure
insures to higher-income taxpayers can be extremely misleading in this regard. Such analysis
ignores both the fact that the top few percent of taxpayers pay most of the income taxes col-
lected and the fact that older workers, who are nearing retirement often have larger accruals
than younger workers who are just starting out. Such analysis also is misleading because it ob-
scures the importance of tax deferral in making it economically possible for lower-income work-
ers to save for retirement and because it overlooks the fact that the vast majority of participants
in employer-sponsored plans are not highly compensated individuals.
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Restoring limits to more rational levels will be critical to providing retirement se-
curity to working Americans in the coming decades. Let me briefly highlight some
of the specific provisions that are of particular concern to ERIC members:

The bill (8101) restores the limits on early retirement benefits to more appropriate
levels. The Tax Equity and Fiscal Responsibility Act (TEFRA, 1982) imposed an ac-
tuarial reduction on allowable benefits for those retiring before age 62 (subject to
a $75,000 floor at age 55 or above). Four years later, the Tax Reform Act of 1986
imposed an actuarial reduction on anyone who retired before Social Security retire-
ment age and eliminated the $75,000 floor for employees retiring at age 55. In 1999,
the limit at age 55 is approximately $52,036, more than $20,000 less than the limit
set in 1974. The reduction in limits for early retirement will become even more se-
vere as the Social Security retirement age increases to age 67. H.R. 1102 eliminates
the requirement for actuarial reductions in benefits that commence between age 62
and the Social Security retirement age.

The benefit limits are affecting the retirement security of increasing numbers of
employees. Currently scheduled increases in the Social Security retirement age, as
well as rapidly changing work arrangements, mean that early retirement programs
vaiII continue to be attractive and significant components of many employers’ benefit
plans.

Where an employer maintains only tax-qualified plans, employees whose benefits
are restricted suffer a long-term loss of retirement benefits. Where the employer
also maintains a nonqualified plan that supplements its qualified plan, employees
might accrue full benefits, but the security and dependability of those benefits are
substantially reduced. Since benefits under nonqualified plans are generally not
funded, and are subject to the risk of the employer’s bankruptcy, nonqualified plans
receive virtually none of the protection that ERISA provides.

ERIC strongly supports the bill's provisions that improve retirement security by
restoring the Internal Revenue Code limits to appropriate levels. ERIC is particu-
larly appreciative of the bill's provisions that protect the benefits of early retirees.
We urge prompt enactment of these provisions.

The bill (8101) restores the compensation limit to the level previously in effect. The
Tax Reform Act of 1986 limited the amount of an employee’s compensation that may
be taken into account under a tax-qualified plan to $200,000 (indexed) per year. The
Omnibus Budget Reconciliation Act of 1993 reduced the limit, which had since been
indexed to $235,000, to $150,000. The Retirement Protection Act of 1994 slowed
down future indexing by restricting indexing to increments of $10,000. The 1998
compensation limit is $160,000. If the Tax Reform Act limit had remained in effect,
the limit today would substantially exceed $260,000.

Although the sharply reduced limit might appear to be aimed at the most highly
paid employees, it has a substantial effect on employees much farther down the sal-
ary scale. In a defined benefit plan, the principal consequence of the reduced limit
is to delay the funding of the plan. In plans where benefits are determined as a per-
centage of pay, projected pay increases are taken into account in funding the plan.
This protects the plan and the employer from rapidly increasing funding require-
ments late in an employee’s career.

However, the law does not allow an employer to anticipate future increases in the
compensation limit; in other words, projected salary increases today are truncated
at $160,000. The result is that funding of the plan is delayed—not just for the high-
ly paid but for workers earning as little as $40,000.

This restriction is particularly troublesome today since it delays funding for a very
large cohort of workers: the baby boomers. The limit will result in higher contribu-
tion requirements for employers in the future. Some employers will not be able to
make these additional contributions, and they may have to curtail the benefits
under their plans.

ERIC strongly supports the bill's proposal to reverse the restrictions on savings
and return to a $235,000 limit—the limit in effect before the enactment of the Om-
nibus Budget Reconciliation Act of 1993.

The bill (8§112) permits employer-sponsored defined contribution plans to allow em-
ployees to treat certain elective deferrals as after-tax contributions. In 1997, Congress
created a new savings vehicle, commonly known as the Roth IRA. Under this sav-
ings option, individuals may make after-tax contributions to a special account. The
earnings on those contributions accumulate on a tax-free basis, and no tax is as-
sessed on distributions if certain conditions are met. The bill permits employers to
offer a similar option within the employer’'s 401(k) plan.

Employer plans offer several advantages to individual savers. Many plans allow
participants to make contributions through payroll deduction programs that make
decisions to save less painful and regular savings more likely to occur. Employees
often reap an immediate enhancement of their savings through employer matching
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contributions. Because plans generally allow each participant to allocate his or her
account balance among designated professionally-managed investment funds and
index funds, participants enjoy the benefits of professional benefit management.
Participants in employer-sponsored plans also are more likely to have free access
to information and assistance (e.g., decision guides or benefits forecasting software)
that enable them to make better informed investment decisions.

Employees who find the tax treatment of these new accounts attractive will,
under the bill's provision, be able to enhance their savings while not losing the ben-
efits of participating in an employer plan. To the extent that individuals who find
these accounts attractive are concentrated among the lower-paid, offering such ac-
counts within the employer’'s 401(k) plan also will help to prevent erosion of the
plan’s ability to comply with nondiscrimination tests and will preserve the plan and
its savings potential for all employees.

The bill (§202) repeals the 25% of compensation limit on annual additions to a
defined contribution plan. Under current law, the maximum amount that can be
added to an employee’s account in a defined contribution plan in any year is the
:‘_ess_er of $30,000 or 25% of the employee’s compensation. H.R. 1102 repeals the 25%
imit.

The 25% limit does not have a practical impact on a company’s upper echelon em-
ployees. For example, for an employee earning $200,000 per year, the dollar limit
is lower than the 25% limit. Because of the 25% limit, employers are often forced
by the law to limit the contributions on behalf of lower-paid employees, especially
employees who take advantage of the savings feature in a 8§ 401(k) plan. Repealing
the 25% limit will eliminate this problem.

Repealing the 25% limit also will benefit the significant number of employees who
want to increase their retirement savings at opportune times in their careers, in-
cluding women who have reentered the work force after periods of child-rearing and
others who need to catch up on their retirement savings after periods during which
other financial obligations restricted their ability to save..

Because of the dollar limit, the 25% limit is unnecessary and harmful to lower-
income employees. It is particularly injurious to women and other workers who need
to increase their retirement savings. ERIC strongly supports the bill's repeal of the
25% limit.

INCREASED PENSION PORTABILITY

Employers and employees are increasingly involved in mergers, business sales,
the creation of joint ventures, and other changes in business structure.2 The bill
promotes pension portability by eliminating a number of significant stumbling
blocks to portability created by current law. The bill will substantially improve em-
ployees’ ability to transfer their retirement savings from one plan to another and
to consolidate their retirement savings in a single plan where they can oversee it
and manage it more effectively and efficiently.

The bill (§ 303) allows an employee’s after-tax contributions to be included in a
rollover. Under current law, any portion of a distribution that is attributable to
after-tax employee contributions is not eligible for rollover. This rule prevents em-
ployees who have made after-tax contributions from rolling over all of their benefits
either to another plan or to an IRA. The rule unnecessarily and unwisely reduces
the employee’s retirement savings, and is inconsistent with the Congressional policy
of encouraging employees to preserve their retirement savings. H.R. 1102 allows
after-tax money to be included in a rollover to an IRA.

While we applaud the direction set by this provision of the bill, ERIC has pro-
posed that the provision be expanded to allow after-tax rollovers to qualified plans
that accept them.

It is important to eliminate the restrictions of current law because they not only
are confusing to employees but force them to strip a portion of their savings from
their accounts just because the savings were made with after-tax contributions.

The bill (§304) facilitates plan-to-plan transfers. Current Treasury regulations un-
necessarily impair an employee’s ability to transfer his or her benefits from one plan
to another in a direct plan-to-plan transfer. The regulations provide that when a
participant’s benefits are transferred from one plan to another, the plan receiving
the assets must preserve the employee’s accrued benefit under the plan transferring
the assets, including all optional forms of distribution that were available under the
plan transferrlng the assets. The requirement to preserve the optional forms of ben-
efit inhibits the portability of benefits because it creates significant administrative

20ne large pension manager (T. Rowe Price) reported that 40% of the new plans that it set
up in 1995 resulted from mergers, acquisitions, and divestitures.
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impediments for plan sponsors that might otherwise allow their plans to accept di-
rect transfers from other plans.

The bill resolves this problem by providing that the plan receiving the assets does
not have to preserve the optional forms of benefit previously available under the
plan transferring the assets if certain requirements are met.

The provision will encourage employers to permit plan-to-plan transfers and will
allow employees to consolidate their benefits in a single plan where they can oversee
and manage their retirement savings effectively and efficiently.

The bill (8305) repeals the §401(k) “same desk” rule. As a result of the sale of
a business, an employee may transfer from the seller to the buyer but continue to
perform the same duties as those that he or she performed before the sale. In these
circumstances, under the 8401(k) “same desk” rule, the employee is not deemed to
have “separated from service” and the employee’s §401(k) account under the seller’s
plan must remain in the seller's plan until the employee terminates employment
with the buyer. This prevents the employee from rolling over his §401(k) account
to an IRA or consolidating it with his account under the buyer’s plan.

Although current law (Internal Revenue Code §401(k)(10)) provides some relief
where the seller sells “substantially all of the assets of a trade or business” to a
corporation or disposes of its interest in a subsidiary, the relief provided by current
law is deficient in many respects. For example, in the case of an asset sale, the sale
must cover “substantially all” the assets of the trade or business and the buyer
must be a corporation. In some cases, it is not clear whether the “substantially all”
standard has been met; in others, the transaction does not qualify as a sale; and
in still other cases, the buyer is not a corporation.

More importantly, §401(k) plans are the only tax-qualified plans that are subject
to the “same desk” rule. See Attachment B.

As employees continue to change jobs over the course of their careers, it often is
difficult for them to keep track of their accounts with former employers and difficult
for former employers to keep track of former employees who may or may not re-
member to send in changes of address or otherwise keep in touch with their former
employers’ plans.

There is no justification for singling out §401(k) plans for special restrictions on
distributions in this way, and ERIC strongly supports the bill's repeal of the §401(k)
“same desk” rule.

RATIONAL RULES FOR PLAN ADMINISTRATION

Superfluous, redundant, confusing and obsolete rules encumber the administra-
tion of tax-qualified retirement plans. These rules unnecessarily increase the cost
of plan administration, discourage plan formation, and make retirement planning
more difficult for employees. We are very pleased that H.R. 1102 significantly ad-
vances the work Congress began in earlier bills to strip away these regulatory “bar-
nacles.” For example:

The bill (§522) updates the definition of an ERISA “excess” plan. ERISA provided
for “excess benefit plans,” that is, nonqualified plans maintained exclusively to pay
benefits that have been curtailed by the limits in the IRC. However, in 1974 the
IRC included only the limits imposed by IRC §415.

Since that time, a limit has been imposed on compensation that can be taken into
account under a qualified plan [IRC §401(a)(17)], and several additional limits have
been imposed on contributions to 401(k) plans. These new limits have never been
reflected in ERISA’s definition of “excess benefit plan.” The new limits are most
damaging to older workers who are at the height of their earning capacity and abil-
ity to save for retirement. Many such workers have been unable to set aside suffi-
cient retirement savings earlier in their careers because of family obligations such
as housing and education.

Under ERISA, the retirement benefits of top management employees can be sup-
plemented by a “top hat” plan (i.e., a plan for a select group of management or high-
ly compensated employees). However, unless ERISA’s definition of an “excess benefit
plan” is updated to reflect the new IRC limits, the rapidly increasing numbers of
other employees whose benefits are restricted by the IRC limits will see their retire-
ment benefits substantially diminished.

The bill (§523) provides suspension of benefit notices through more appropriate
and effective mechanism. One of the chief impediments to the creation and mainte-
nance of defined benefit plans is their administrative cost and complexity. While
some of that complexity is inherent in the design of these plans, much of it is due
to excessive and wasteful regulation. The Department of Labor’s regulation requir-
ing individual “suspension of benefit” notices Is a glaring example of such over-regu-
lation.
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Most defined benefit pension plans provide that, in general, benefits do not be-
come payable until the employee terminates employment even if the employee has
attained the plan’s normal retirement age (usually age 65). See Internal Revenue
Code (“IRC”) 8411(a)(3)(B) and Employee Retirement Income Security Act
(“ERISA”) §203(a)(3)(B).

Pursuant to Department of Labor Regulations, however, a plan may not withhold
benefit payments under these circumstances unless, during the first calendar month
or payroll period after the employee attains normal retirement age, the plan notifies
the employee that his benefits are suspended. The notice must meet complex and
detailed specifications. See 29 C.F.R. §2530.203-3(b)(4). The notice requirement
should be changed for the following reasons:

« Employees who continue working past the plan’s normal retirement age do not
expect to begin receiving benefit payments until they actually retire. Thus, many
employees who receive the notice view it as a waste of plan assets. For others, the
notice is perceived as a subtle attempt by the employer to expedite their retirement.

« The notice requirement also creates substantial record-keeping and paperwork
burdens for employers. Regardless of the number of employees affected, the em-
ployer must incur the cost of installing a system to identify and notify each em-
ployee who works beyond the plan’s normal retirement age or who is re-employed
after attaining normal retirement age.

* In spite of the most conscientious efforts by plan administrators to comply with
the DOL requirement, errors inevitably occur. Unfortunately, a plan that fails to
provide the required notice to even a single affected employee risks losing its tax-
qualified status—exposing the plan, the employer, and all of the plan’s participants
and beneficiaries to enormous financial penalties.

The SPD is the primary vehicle for informing plan participants and beneficiaries
about their rights under employee benefit plans. Plans are required by ERISA to
supply copies of the SPD to participants and beneficiaries, and participants have
been educated to consult their SPD’s for information about their benefit plans. As
such, the SPD is the most appropriate—and effective—mechanism for delivering in-
formation about the payment of benefits to participants.

REDUCED REGULATORY BURDENS

As pension law evolves, ERIC urges that Congress avoid imposing new regulatory
burdens on employer-sponsored plans.

The bill (8407) imposes new notice requirements when a change in plan design re-
sults in significant reductions in the rate of future benefit accruals. Under ERISA
§204(h), plans must notify participants in advance of any plan amendment that will
result in a significant reduction in the rate of benefit accruals under the plan. ERIC
is concerned that any modification of this requirement will add significantly to plan
costs, impose requirements that are difficult if not impossible to satisfy, or hinder
the ability of employers to adjust their plans to meet changing business cir-
cumstances or changing employee needs. Any of these results would defeat the pur-
pose of the amendment by making it more difficult for employers to offer significant
retirement savings opportunities for their employees. ERIC will examine the bill’s
proposal, as well as any other similar proposals that may be put forward and will
report to the Subcommittee on its findings.

The bill (8501) changes the way in which the qualification standards are enforced.
Under current law, a plan may be disqualified for failing to meet the Internal Rev-
enue Code’s qualification requirements even if the failure was inadvertent and even
if the employer has made a good faith effort to administer the plan in accordance
with the qualification requirements. ERIC has long been concerned with this serious
problem, and it is very appreciative of the interest that the sponsors of H.R. 1102
have taken in this issue.

ERIC advocates an enforcement policy that emphasizes correction over sanction;
that encourages employers to administer their plans in accordance with the quali-
fication standards; that encourages employers to remedy promptly any violations
they detect; that reserves IRS involvement for serious violations; and that applies
appropriate sanctions only where employers fail to remedy serious violations that
they are aware of.

During the past several years ERIC and other interested parties have worked
with the Treasury Department and the Internal Revenue Service on the develop-
ment and improvement of the Service’s Employee Plans Compliance Resolution Sys-
tem (“EPCRS”), which includes, among other things, the Service’s Administrative
Policy Regarding Sanctions (“APRSC"). In formulating and improving EPCRS and
APRSC, the Treasury and the Service have been very responsive to the concerns ex-
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pressed by ERIC and other groups. We are currently working with the Treasury and
the Service on improvements to EPCRS.

Although we believe that improvements can and should be made in EPCRS, we
believe that improvements are best made at an administrative level, where changes
can readily be made to respond to changing circumstances and to newly-identified
issues. If the Subcommittee believes that legislation is necessary, we suggest that
the legislation encourage the Treasury and the Service to expand and improve their
existing program and that the legislation not lock the program into specific terms
and conditions that can be changed only by legislation. We will be pleased to discuss
this matter further with the Subcommittee, and, again, appreciate very much the
interest this body has shown in this most important area.

Other provisions. The bill makes other changes that remove significant regulatory
burdens and will enable plan sponsors to design plans that meet the needs of their
individual workforces. For example, section 504 contains modifications that will
make the separate line of business rules of current law more workable. Today's sep-
arate line of business rules are so complex that many employers have given up try-
ing to use them even though the companies involved have significantly diverse lines
of business. The nature of today’s business combinations and alliances differs sig-
nificantly from just a decade ago, making it more important to have workable sepa-
rate line of business rules. ERIC looks forward to working with the Subcommittee
on this and other similar provisions in the bill.

That completes my prepared statement. | would like to thank the Chair and the
Subcommittee for giving ERIC the opportunity to testify. | will be happy to respond
to any questions that the members of the Subcommittee might have.

ATTACHMENT A

A HISTORICAL SUMMARY OF LIMITS IMPOSED ON QUALIFIED PLANS

1. IRC §415(b) limit of $120,000 on benefits that may be paid from or funded in
defined benefit (DB) plans. Prior to ERISA, annual benefits were limited by IRS
rules to 100% of pay. ERISA set a $75,000 (indexed) limit on benefits and on future
pay levels that could be assumed in pre-funding benefits. After increasing to
$136,425, the limit was reduced to $90,000 in TEFRA (1982). It was not indexed
again until 1988; and it was subjected to delayed indexing, i.e., in $5000 increments
only, after 1994 (RPA). RPA also modified the actuarial assumptions used to adjust
benefits and limits under §415(b). The limit for 1999 is $130,000. If indexing had
been left unrestricted since 1974, the limit for 1997 would be approximately
$218,000.

2. IRC 8415(b) defined benefit limit phased in over first ten years of service.
ERISA phased in the $75,000 limit over the first ten years of service. This was
changed to years of participation in the plan (TRA '86).

3. IRC §415(b) early retirement limit. Under ERISA, the $75,000 limit was actu-
arially reduced for retirements before age 55. TEFRA imposed an actuarial reduc-
tion for those retiring before age 62 (subject to a $75,000 floor at age 55 or above);
and TRA '86 imposed the actuarial reduction on any participant who retired before
Social Security retirement age and eliminated the $75,000 floor. For an employee
retiring at age 55 in 1997, the limit (based on a commonly-used plan discount rate)
is approximately $55,356. The early retirement reduction will become even greater
when the Social Security retirement age increases to age 66 and age 67.

4. IRC 8§415(c) limit of $30,000 on contributions to defined contribution (DC)
plans. ERISA limited contributions to a participant’'s account under a DC plan to
the lesser of 25% of pay or $25,000 (indexed). The $45,475 indexed level was re-
duced to $30,000 in TEFRA (1982); indexing also was delayed by TRA '86 until the
DB limit reached $120,000. RPA restricted indexing to $5000 increments. The 1999
limit is still $30,000. If indexing had been left unrestricted since 1974, the 1997
limit would be approximately $72,500.

5. IRC §415(c) limit of 25% of compensation on contributions to defined contribu-
tion plans. Prior to ERISA, the IRS had adopted a rule of thumb whereby contribu-
tions of up to 25% of annual compensation to a defined contribution plan generally
were acceptable. ERISA limited contributions to a participant’s account under a DC
plan to the lesser of 25% of pay or $25,000 (indexed). Section 1434 of Public Law
104-188 alleviates the more egregious problems attributed to the 25% limit for non-
highly compensated individuals by including an employee’s elective deferrals in the
definition of compensation used for §415 purposes. Public Law 105-34 alleviates an
additional problem by not imposing a 10% excise tax on contributions in excess of
25% of compensation where the employer maintains both a defined benefit and de-
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fined contribution plan and the limit is exceeded solely due to the employee’s salary
reduction deferrals plus the employer’'s matching contribution on those deferrals.

6. Contributions included in the IRC §415(c)'s defined contribution plan limit.
ERISA counted against the DC limit all pre-tax contributions and the lesser of one-
half of the employee’s after-tax contributions or all of the employee’s after-tax con-
tributions in excess of 6% of compensation. TRA '86 included all after-tax contribu-
tions.

7. IRC 8415(e) combined plan limit. Under ERISA, a combined limit of 140% of
the individual limits applied to an employee participating in both a DB and a DC
plan sponsored by the same employer. E.g., if an employee used up 80% of the DC
limit, only 60% of the DB limit was available to him or her. TEFRA reduced the
140% to 125% for the dollar limits. Section 1452 of Public Law 104-188 repeals the
combined plan limit beginning in the year 2000.

8. IRC 8401(a)(17) limit on the amount of compensation that may be counted in
computing contributions and benefits. TRA '86 imposed a new limit of $200,000 (in-
dexed) on compensation that may be taken into account under a plan. OBRA '93
reduced the $235,000 indexed level to $150,000. RPA restricted future indexing to
$10,000 increments. The 1999 limit is $160,000. If this limit had been indexed since
1986 without reduction the 1997 level would be $261,560.

9. IRC 8§401(k)(3) percentage limits on 401(k) contributions by higher paid em-
ployees. Legislation enacted in 1978 that clarified the tax status of cash or deferred
arrangements also imposed a limit on the rate at which contributions to such plans
may be made by highly compensated employees. TRA '86 reduced this percentage
limit. Section 1433 of Public Law 104-188 eliminates this requirement for plans
that follow certain safe-harbor designs, beginning in the year 1999.

10. IRC §401(m)(2) percentage limits on matching contributions and after-tax em-
ployee contributions. TRA '86 imposed a new limit on the rate at which contribu-
tions may be made on behalf of HCEs. Beginning in the year 1999, section 1433
of Public Law 104-188 eliminates this requirement for matching payments on pre-
tax (but not after-tax) elective contributions of up to 6% of pay if those payments
follow certain safe-harbor designs.

11. IRC 8§402(g) dollar limit on contributions to 401(k) plans. TRA '86 imposed a
limit of $7000 on the amount an employee may defer under a 401(k) plan. RPA re-
stricted further indexing to increments of $500. The 1999 indexed limit is $10,000.

12. IRC 84980A-15% excise tax on “excess distributions.” TRA '86 imposed an ex-
cise tax (in addition to applicable income taxes) on distributions in a single year to
any one person from all plans (including IRAs) that exceed the greater of $112,500
(indexed) or $150,000 (or 5 times this threshold for certain lump-sum distributions).
RPA restricted indexing to $5000 increments. The limit was indexed to $160,000 in
1997. In addition, TRA '86 imposed a special 15% estate tax on the “excess retire-
ment accumulations” of a plan participant who dies. Section 1452 of Public Law
104-188 provides a temporary suspension of the excise tax (but not of the special
estate tax) for distributions received in 1997, 1998, and 1999. Public Law 105-34
permanently repeals both the excess distributions tax and the excess accumulations
tax, for distributions or deaths after 12—-31-96.

13. IRC 8§412(c)(7) funding cap. ERISA limited deductible contributions to a de-
fined benefit plan to the excess of the accrued liability of the plan over the fair mar-
ket value of the assets held by the plan. OMBRA (1987) further limited deductible
contributions to 150% of the plan’s current liability over the fair market value of
the plan’s assets. Public Law 105-34 gradually increases this limit to 170%.

14. ERISA §3(36) definition of “excess benefit plan.” ERISA limited excess benefit
plans to those that pay benefits in excess of the IRC §415 limits. Other nonqualified
benefits must be paid from “top hat” plans under which participation must be lim-
ited to a select group of management or highly compensated employees.

LEGEND:

ERISA—Employee Retirement Income Security Act of 1974

HCE—highly compensated employee

IRC—Internal Revenue Code

IRS—Internal Revenue Service

OBRA '93—Omnibus Budget Reconciliation Act of 1993 (P.L.103-66)

OMBRA—Omnibus Budget Reconciliation Act of 1987 (P.L.100-203)

P.L.104-188—The Small Business Job Protection Act of 1996

P.L.105-34—The Taxpayer Relief Act of 1997

RPA—The Retirement Protection Act of 1994 (included in the GATT Implementa-
tion Act, P.L.103-465)

TEFRA—The Tax Equity and Fiscal Responsibility Act of 1982 (P.L. 97-248)

TRA '86—The Tax Reform Act of 1986 (P.L. 99-514)
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ATTACHMENT B

Application of Same Desk Rule to Payments from Tax-Qualified Plans

Type of Plan Does Same Desk Rule Apply?

Conventional Defined Benefit Pension Plan .......... s No
Cash Balance Pension Plan .................. s e ——— No
Money Purchase Pension Plan .............coereiniennnns e ——— No
Profit-Sharing Plan ........... s et No
Stock Bonus Plan ............... s e ———— No

...... No
Employer Matching Contributions .............ccc.ccoevevene. s No
After-Tax Employee Contributions e e No
§401(k) Contributions .........cccc...... TR ST Yes3

Employee Stock Ownership Plan

3The same desk rule also applies to §403(b) and §457(b) plans, which are nonqualified plans sponsored by governmental and tax-exempt
employers.

—

Chairman HougHTON. Thank you very much, Mr. O’'Connell. Ms.
Sears.

STATEMENT OF CAROL SEARS, ENROLLED ACTUARY, CER-
TIFIED PENSION CONSULTANT AND VICE PRESIDENT,
SMALL PARKER AND BLOSSOM, AND PRESIDENT, AMERICAN
SOCIETY OF PENSION ACTUARIES

Ms. SEARs. Mr. Chairman, members of the subcommittee, thank
you for inviting me today to testify on this important subject. My
name is Carol Sears. | am an enrolled actuary, a certified pension
consultant and a vice president of Small Parker and Blossom, a
pension administration and consulting firm located in Peoria, Illi-
nois. Small Parker and Blossom provides retirement plan services
to over 1,000 small businesses located in the midwest. All together,
the plans provide retirement plan coverage to over 100,000 small
business employees, and | am here to tell you that proposals to ex-
pand retirement coverage do play in Peoria. [Laughter.]

I also presently serve as president of the American Society of
Pension Actuaries on behalf of whom | am testifying today. ASPA
is an organization of over 4,000 professionals who provide actuarial
consulting and administrative services to approximately one-third
of the qualified retirement plans in the United States. The vast
majority of these retirement plans are maintained by small busi-
nesses, and today | would like to focus on the myriad of rules and
regulations which continue to make it exceedingly difficult for
small businesses to offer meaningful retirement plans coverage to
their employees.

Before getting into the substance of my testimony, | would like
to thank the many members of this subcommittee who have taken
a leadership role on pension issues. Your efforts really will make
a difference.

Everyone agrees on the problem; Americans as a whole are get-
ting older, and their retirement needs are growing. The number of
Americans age 65 or older will double by 2030 so that one in five
Americans will be retired. As reflected in the current debate, the
stress and strain on the current Social Security system will be sig-
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nificant. However, even if the Social Security system remains
strong through the 21st century, it will not be enough.

Income from Social Security represents less than half of what the
average American needs to retire comfortably. This highlights the
need to expand and reform the private pension system. However,
this need is especially acute with respect to small businesses. Cur-
rently, only 20 percent of small business employees have any re-
tirement plan coverage. By contrast, over 70 percent of workers at
largest firms have some form of retirement plan coverage. The
Comprehensive Retirement Security and Pension Reform Act con-
tains numerous provisions which, if enacted, would have substan-
tial and immediate impact on small business retirement plan cov-
erage. Throughout my testimony, | will highlight some of the more
significant of these provisions.

Believe it or not, there are a number of present law rules which
actually work to discourage small business from establishing retire-
ment plans on behalf of workers. One of the most prominent exam-
ples of this problem is the top-heavy rules. Both large and small
company retirement plans are subject already to non-discrimina-
tion rules which work to ensure that benefits are fairly distributed
to all employees. However, the top-heavy rules, which are addi-
tional requirements on top of these non-discrimination rules, only
apply to small business. How much the small business owner
makes is not relevant. Even if the small business owner is making
only $30,000, the plan can still be considered top-heavy. This prob-
lem is made worse when a family member of the owner works in
the small business, because the top-heavy rules discriminate
against family-owned small businesses by treating all family mem-
bers as key employees no matter what their salary.

If a plan is top-heavy, small business must make special required
contributions which substantially increase the cost of the small
business plan. According to a survey of small businesses conducted
by the Employee Benefit Research Institute, these required con-
tributions were the number one regulatory reason why small busi-
nesses did not maintain a retirement plan for their employees.

The Comprehensive Retirement Security and Pension Reform Act
contains several provisions which will bring some sense to the over-
ly burdensome top-heavy rules. In particular, these changes will
allow small businesses—even if they employ some family mem-
bers—to offer a basic 401(k) plan to their employees. It is time to
give small business an extra break and not an extra burden.

Since ERISA was enacted, Congress has placed significant limits
and caps on retirement plan contributions and benefit. Although
these provisions were enacted under the false premise of reducing
the benefits of high-paid individuals, they actually serve to reduce
the benefits of rank-and-file employees.

Let me tell you a story: an agricultural and trucking shipping
company established a defined benefit plan shortly after ERISA for
which I was the actuary. The owner spent many years investing
and reinvesting income into developing such a capital-hungry com-
pany. Since he started this company later in his career, the Defined
Benefit Program was a super tool to allow him and his employees
to catch up with respect to the retirement benefits and ultimately
achieve retirement security. The company once had as many as 50
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employees benefiting in the plan. In 1992, Congress reduced the
amount of annual compensation that can be taken into account for
purposes of accruing retirement benefits. Combined with reductions
in the amount of benefits employees can earn, which were enacted
in the eighties, the benefits for the owner and the company’s other
key employees who had helped to build the company were cut by
more than half. So, what did they do? They terminated their gen-
erous defined benefit plan like so many other similar businesses in
the early nineties and replaced it with a 401(k) plan. Since the em-
ployer paid completely for the defined benefit plan whereas 401(k)
plans are funded with employee contributions, the result was a sig-
nificant reduction in retirement benefits for rank-and-file workers.

Is this sensible retirement policy? ASPA and numerous other
groups certainly do not think so. That is why organizations rep-
resenting unions, employer groups, and retirement professionals
support the increases of these limits in the Comprehensive Retire-
ment Security and Pension Reform Act. Increasing these limits will
bring employers back to qualified retirement plans which will pro-
vide meaningful retirement benefits for all workers.

We look forward to working with you, Mr. Chairman, and other
members of this subcommittee, to move this bill and other positive
initiatives through the legislative process.

[The prepared statement follows:]

Statement of Carol Sears, Enrolled Actuary, Certified Pension Consultant
and Vice President, Small Parker and Blossom, and President, American
Society of Pension Actuaries

INTRODUCTION

Mr. Chairman, Members of the Subcommittee, thank you for inviting me today
to testify on this important subject. My name is Carol Sears. | am an enrolled actu-
ary, certified pension consultant, and Vice President of Small, Parker and Blossom,
a pension administration and consulting firm located in Peoria, Illinois. Small,
Parker, and Blossom provides retirement plan services to over one thousand small
businesses located in the Midwest. All together, these plans provide retirement plan
coverage to over one hundred thousand small business employees.

I also presently serve as President of the American Society of Pension Actuaries
(ASPA) on behalf of whom | am testifying today. ASPA is an organization of over
4,000 professionals who provide actuarial, consulting, and administrative services to
approximately one-third of the qualified retirement plans in the United States. The
vast majority of these retirement plans are plans maintained by small businesses,
and today | would like to focus on the myriad of rules and regulations which con-
tinue to make it exceedingly difficult for small businesses to offer meaningful retire-
ment plan coverage to their employees.

THE SMALL BuUsINESs RETIREMENT CRISIS

Everyone agrees on the problem. Americans, as a whole, are getting older and
their retirement needs are growing. The number of Americans age 65 or older will
double by 2030 (from 34.3 to 69.4 million) so that one in five Americans will be re-
tired. As reflected in the current debate, the stress and strain on the current Social
Security system will be significant.

However, even if the Social Security system remains strong through the 21st cen-
tury, it will not be enough. Income from Social Security represents less than half
of what the average American needs to retire comfortably. Meanwhile, according to
recent surveys conducted by the Employee Benefits Research Institute one-third of
the American workforce has not begun to save for retirement, and 75% of Americans
believe they do not have enough retirement savings. Americans with low to mod-
erate incomes are hardest hit since they are most likely to have no savings.

This highlights the need to expand and reform the private pension system. How-
ever, this need is especially acute with respect to small businesses. Since the enact-
ment of the Employee Retirement Income Security Act of 1974 (ERISA), the Con-
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gress has enacted layer upon layer of complex laws, and the Internal Revenue Serv-
ice (IRS) has issued layer upon layer of complicated regulations seriously retarding
the ability of small businesses to maintain retirement plans for their employees. In
most cases these rules were enacted not in the interest of promoting retirement sav-
ings, but to raise revenue and to fund unrelated initiatives.

The effect of these costly rules and regulations on small business pension coverage
is both dramatic and rather disturbing. The facts speak for themselves. According
to a 1996 General Accounting Office study,® a whopping 87 percent of workers em-
ployed by small businesses with fewer than 20 employees have absolutely no retire-
ment plan coverage. It's only slightly better for workers at small businesses with
between 20 and 100 employees, where 62 percent of the workers have no retirement
coverage. By contrast, 72 percent of workers at larger firms (over 500 employees)
have some form of retirement plan coverage.

This significant disparity is made even more troubling by the fact that small busi-
ness is creating the majority of new jobs in today’'s economy. As big firms go through
corporate downsizing, many of the displaced workers find themselves working for
small businesses. In fact, according to the Small Business Administration, 75 per-
cent of the new jobs in 1995 were created by small business. Small business now
employs over half of the nation’s workforce. However, because of the many impedi-
ments to small business retirement plan coverage, small business employees will
often find themselves without a meaningful opportunity to save for retirement.

The Comprehensive Retirement Security and Pension Reform Act (H.R. 1102), in-
troduced by Congressmen Portman (R-OH) and Cardin (D-MD), and co-sponsored
by you, Mr. Chairman, Congressmen Lewis (D-GA) and Weller (R-IL), and several
other members, contains numerous provisions which, if enacted, would have a sub-
stantial and immediate impact on small business retirement plan coverage.
Throughout my testimony | will highlight some of the more significant of these pro-
visions.

ROADBLOCKS AND SOLUTIONS TO SMALL BUSINESS RETIREMENT PLAN COVERAGE

1. Top Heavy Rules

Surprisingly, there are a number of present-law rules which work to discourage
small business from establishing retirement plans on behalf of workers. Many of
these rules grew from a bias that small business plans were only established by
wealthy professionals (e.g., doctors and lawyers) and that only the professional re-
ceived any benefits under these plans. This is simply not the case in today’s work-
force. According to the Small Business Administration, less than 10% of small firms
today are in the legal and health services fields. Small business includes high tech-
nology, light industrial, and retail firms which have stepped into the void created
by the downsizing of big business. The same rules targeted at the doctors and law-
yers also negatively affect these burgeoning small businesses. This is unfair and im-
pedes the ability of small business to compete with larger firms when trying to at-
tract employees. One of the most prominent examples of this problem is the top-
heavy rules.

The top-heavy rules are not relevant for large firm (over 500 participant) plans.
They only affect plans maintained by small business. The top-heavy rules look at
the total pool of assets in the plan to determine if too high a percentage (more than
60%) of those assets represent benefits for key employees, namely the owners of the
small business. How much the small business owner makes is not relevant. Even
if the small business owner is making only $30,000, the plan can still be considered
“top-heavy.” Because it is a small business, the likelihood of a small business plan
being top-heavy is greater because you are spreading the pool of plan assets over
a smaller number of workers. This problem is made worse when a family member
of the owner works in the small business because the top-heavy rules discriminate
against family-owned small businesses by treating all family members as key em-
ployees no matter what their salary.

If a plan is top-heavy, the small business must make special required contribu-
tions which substantially increase the cost of the small business plan. According to
a survey of small businesses conducted by the Employee Benefit Research Institute,
these required contributions were the number one regulatory reason why small
businesses did not maintain a retirement plan for their employees. For example, in
the case of a 401(k) plan that is considered top-heavy, the small business owner is
generally required to make a 3% of compensation contribution on behalf of every
employee. This is not a matching contribution; the 3% of compensation contribution

1General Accounting Office, 401(k) Pension Plans—Many Take Advantage of Opportunity to
Ensure Adequate Retirement Income Table 11.3 (August 1996).
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has to be made regardless of whether the employee saves into the plan. In fact, even
if the small business owner chooses to offer matching contributions to employees
under IRS regulations the matching contributions will not count toward satisfying
the top-heavy minimum contribution requirement. As a result of the top-heavy
rules, the cost per participant to the small business owner maintaining a 401(k)
plan can be more than double the cost per participant to the large firm.

Simply put, the excessive fascination with doctors and lawyers has left the major-
ity of small business employees out in the cold with respect to retirement plan cov-
erage. The Comprehensive Retirement Security and Pension Reform Act contains
several provisions which will bring some sense to the overly burdensome top-heavy
rules. In particular, these changes will allow small businesses, even if they employ
some family members, to offer a basic 401(k) plan to their employees. It's time to
give small businesses who want to provide retirement benefits for their employees
an extra break not an extra burden.

2. Retirement Plan Limits

Since ERISA was enacted, Congress has placed significant limits and caps on re-
tirement plan contributions and benefits. Although these provisions were enacted
under the false premise of reducing the benefits of high-paid individuals, they have
actually served to reduce the benefits of rank-and-file employees.

Let me tell you a story. An agricultural trucking and shipping company estab-
lished a defined benefit plan shortly after ERISA for which | was the actuary. The
owner had invested a lot of years in the late 60's and early 70’s investing and rein-
vesting income into developing such a capital hungry company. As he had spent
many years as a trucker and had started this company later in his career, the de-
fined benefit program was a super tool to accumulate retirement benefits that fit
his and his devoted and older employees’ life style maintenance needs in the time
remaining before their retirement. He established the plan in the late 70’s. He once
had as many as 50 employees benefiting in the plan. In 1992, Congress reduced the
amount of annual compensation that can be taken into account for purposes of ac-
cruing retirement benefits from $235,000 to $120,000. Combined with reductions in
the amount of benefits employees can earn, which were enacted by Congress in the
?\0?? the benefits for the owner and a few devoted employees were cut by more than

alf.

So what did they do? They terminated their generous defined benefit plan, like
so many other similar businesses in the early 90s, and replaced it with a 401(k)
plan. Since the employer paid completely for the defined benefit plan, whereas
401(k) plans are funded with employee contributions, the result was a significant
reduction in retirement benefits for rank-and-file workers. So what about the owner
and few devoted employees? They made up for the loss of defined benefits by adopt-
ing a special retirement plan, called a “nonqualified top-hat plan.” Unlike a tradi-
tional qualified defined benefit plan, a nonqualified top-hat plan does not have to
provide any benefits to rank-and-file workers and is not subject to any of the limits
on contributions and benefits. Even though the business does not get to currently
deduct the value of these benefits, from the perspective of the executives, these ben-
efits receive essentially the same tax preference as benefits under a traditional
qualified plan (i.e., they are taxable when distributed).

Is this sensible retirement policy? ASPA and numerous other groups certainly do
not think so. That is why organizations representing unions, employer groups, re-
tirement professionals, and the Pension Benefit Guaranty Corporation support the
increases of these limits in the Comprehensive Retirement Security and Pension Re-
form Act. Increasing these limits will bring employers back to qualified retirement
plans, which will provide meaningful retirement benefits for all workers. The tax
benefits granted to qualified plans, as opposed to nonqualified plans, help subsidize
the benefits of rank-and-file workers. Increasing the limits on retirement plan con-
tributions and benefits is a win-win for both employers and workers.

3. Impediments to Defined Benefit Plan Coverage

a. Full Funding Limit. The present-law funding limits, for defined benefit plans,
are a prime example of how overbroad legislation can have a disastrous effect on
small business retirement plan coverage. In 1987, the full funding limit—the limit
on the amount an employer is allowed to contribute to a defined benefit plan—was
substantially reduced. The changes were made solely to raise revenue and had noth-
ing to do with retirement policy. As an actuary, | can tell you that the current law
full funding limit seriously impairs the funded status of defined benefit plans and
threatens retirement security because it does not allow an employer to more evenly
and accurately fund for projected plan liabilities. One way to conceptualize the prob-
lem is to compare a balloon mortgage to a more traditional mortgage which is amor-
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tized over the term of the loan. The full funding limit causes plan funding to work
more like a balloon mortgage by pushing back necessary funding to later years. This
is particularly harsh on small business because a small business does not have the
cash reserves and resources that a large firm has, and so would be better off if it
could more evenly fund the plan. Even worse for small business, a special rule in
the Internal Revenue Code relaxes the full funding limit somewhat, but only for
larger plans (plans with at least 100 participants). Once again this appears to be
a vestige of the view that small business plans are just for doctors and lawyers.

Small business owners are aware of the present-law funding limits on defined
benefit plans, and that is why small businesses with defined benefit plans are trying
to get rid of them and new small businesses are not establishing them. From 1987,
when the full funding limit was changed, to 1993—a period which saw a significant
increase in the number of small businesses established—the number of small busi-
nesses with defined benefit plans dropped from 139,644 to 64,937.2 That is over a
50 percent decline in just seven years.

To reverse this trend, ASPA strongly believes that the full funding limit should
be repealed to allow for more secure funding. Repeal of the full funding limit is sup-
ported by wide variety of organizations representing the entire spectrum of views
pertaining to retirement policy. Repeal is supported by organizations representing
unions, participants, employers, financial institutions and retirement professionals.
It is also supported by the Pension Benefit Guaranty Corporation, which as you
know is responsible for guaranteeing workers retirement benefits.3

The repeal of the full funding limit is included in the Comprehensive Retirement
Security and Pension Reform Act, as well as the Retirement Accessibility, Security,
and Portability Act of 1998 (H.R. 4152), introduced last year by Congressmen
Gejdenson (D-CT), Neal (D—-MA), Gephardt (D—MO), and numerous others.

b. Reduced PBGC Premiums for New Small Business Plans. Imagine if you had
to pay premiums on a life insurance policy based on a $100,000 benefit, but that
the policy only paid a $50,000 benefit. No sensible consumer would purchase such
a policy. However, that is in fact what often occurs when a small business adopts
a new defined benefit plan.

Let me explain. If a newly created defined benefit plan gives credit to employees
for years of service prior to adoption of the plan, the tax code funding rules limit,
in the early years of the plan, how much can be contributed to the plan to fund
the benefits associated with this past service credit. Consequently, the new plan is
treated as “underfunded” for PBGC premium purposes and the plan is subject to
a special additional premium charged to underfunded plans. This premium is as-
sessed even though the premium is based on benefits which exceed the amount the
PBGC would pay out if they had to take over the plan. In other words, the small
business is forced to pay premiums to insure benefits that exceed what the PBGC
will guarantee.

This additional premium can amount to thousands of dollars and is a tremendous
impediment to the formation of small business defined benefit plans. Fortunately,
both Congress and the Clinton Administration have recognized this problem. The
President’s pension proposals, introduced by Congressman Neal (D-MA), and the
Comprehensive Retirement Security and Pension Reform Act include a provision
that would reduce PBGC premiums for new small business defined benefit plans to
$5 per participant for the first five years of the plan. Given the pressing need to
expand pension coverage for small business employees, particularly defined benefit
plan coverage, ASPA hopes this legislation can be enacted as soon as possible.

4. Other Proposals Expanding Small Business Retirement Plan Coverage

I would like to highlight some other provisions in the Comprehensive Retirement
Security and Pension Reform Act, as well as other legislation that, if enacted, would
lead to expanded small business retirement plan coverage.

a. Allowing Catch-up Contributions for Spouses Returning to the Workforce. Under
present law, contributions to defined contribution plans, like 401(k) plans, are lim-
ited to the lesser of 25% of compensation or $30,000. Furthermore, under present
deduction rules an employer may have to reduce contributions, like matching con-
tributions, it makes on behalf of an employee because the employee saves too much
of his or her own wages. In many cases a spouse returning to the workforce after
helping to raise a family, who is working part-time or is lower paid, cannot save

2U.S. Department of Labor, Private Pension Plan Bulletin—Abstract of 1993 Form 5500 An-
nual Reports Table F2 (Winter 1997).

3The Advisory Council on Social Security also urged in its report that the full funding limit
be modified to allow better funding of private pension plans. Report of the 1994-1996 Advisory
Council on Social Security, Volume I: Findings and Recommendations 23 (January 1997).
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sufficiently for retirement because of the 25% of compensation limitation and the
deduction rules. For example, a spouse making $20,000 on a part-time basis can
presently only save $5,000 a year, including both employee and employer contribu-
tions. Because of other resources, he or she may want to save a greater percentage
of this income to ensure a more secure retirement. Part-time and lower-paid work-
ers should be able to save a greater percentage of their compensation if they choose
to do so. Provisions in the Comprehensive Retirement Security and Pension Reform
Act would correct this problem. Also, a provision in Congresswoman Dunn and Con-
gressman Weller's “Lifetime Tax Relief Act of 1999,” H.R. 1084, to allow special
homemaker 401(k) contributions would assist with this problem.

b. Tax Credit for Start-up Costs. According to surveys of small businesses, high
administrative costs are one of the chief reasons small businesses do not adopt a
retirement plan. A provision in the Clinton Administration’s budget and the Com-
prehensive Retirement Security and Pension Reform Act would greatly alleviate this
problem. A 50% tax credit would be given for administrative expenses incurred in
connection with a new small business plan. The credit would be for expenses up to
$2,000 for the first year and $1,000 for the second and third years.

c. Simplified Defined Benefit Plan for Small Business. As noted earlier, the costs
associated with interpreting and applying the regulations governing retirement
plans are enormous, particularly for small business because there are fewer workers
among which to spread the cost. For example, the average cost of administrative ex-
penses for defined benefit plans is approximately $157 per participant.# However,
the cost per participant for a small business defined benefit plan can often be twice
that amount.

In 1996, Congress enacted a simplified defined contribution plan for small busi-
ness called the SIMPLE plan. However, many small businesses would like to offer
a defined benefit to their employees, but are impeded by high administrative costs.
The Secure Assets for Employees (SAFE) Plan proposal, introduced by Nancy John-
son (R-CT) and Earl Pomeroy (D—ND), would offer small businesses such a defined
benefit option. ASPA believes that small business needs a simplified defined benefit
plan, like the SAFE plan, to complement the SIMPLE plan.

d. Plan Loans for Small Business Owners. For no apparent policy reason, many
small business owners are currently not permitted to obtain plan loans from their
retirement plan like their employees can. Plan loans to the small business owner
are only permitted if the small business is incorporated under Subchapter C of the
Internal Revenue Code. As you know, for business reasons many small businesses
choose to operate as a Subchapter S corporation, partnership, or limited liability
company. Retirement plan rules should not be dependent on the form of entity. The
Comprehensive Retirement Security and Pension Reform Act contains a provision
which allows plan loans to owners regardless of their form of ownership.

e. Roth 401(k) and 403(b) Plans. The Comprehensive Retirement Security and
Pension Reform Act includes an innovative provision which allows 401(k) and 403(b)
plan participants to choose their tax treatment. Under the proposal participants
could choose to treat their contributions like contributions to a Roth IRA (i.e., as
after-tax contributions not included in income when distributed if held for five
years). ASPA believes this exciting new proposal will encourage many small busi-
nesses to offer these plans to their employees, and we support its enactment.

CONCLUSION

As early as President Carter's Commission on Pension Policy in 1981, there has
been recognition of the need for a cohesive and coherent retirement income policy.
ASPA believes there is a looming retirement income crisis with the convergence of
the Social Security trust fund's potential exhaustion and the World War 1l baby
boomers reaching retirement age. Without a thriving pension system, there will be
insufficient resources to provide adequate retirement income for future generations.
In particular, four elements have converged to create this crisis:

e The baby boomer population bubble is moving inexorably toward retirement
age.
* Private savings in the United States has declined dramatically.

* Many employees, particularly small business employees, continue not to be cov-
ered by qualified retirement plans.

¢ In the absence of major changes, our Social Security system is headed for bank-
ruptcy.

4General Accounting Office, Private Pensions—Most Employers That Offer Pensions Use De-
fined Contribution Plans Table 11.7 (October 1996).
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During the years 2011 through 2030, the largest ever group of Americans will
reach retirement age. Without a change in policy or practice, many in this group
will find themselves without the resources to be financially secure in retirement.
Most pension practitioners will tell you that the constantly changing regulatory en-
vironment has created more complexity than most employers are willing to bear;
consequently, coverage under qualified retirement plans has dropped. The problem
has affected small businesses most severely—they have fewer resources to pay the
compliance costs and must spread those costs over fewer employees. During the
early decades of the next century, the ratio of workers to retirees will be signifi-
cantly lower than it is today. The shrinking ratio of workers who pay Social Security
to those drawing benefits makes it likely that future retirees will have to rely more
on individual savings and private pension plans and less on Social Security.

We believe there is need for constructive pension reform, particularly with respect
to small business retirement plan coverage. We believe the time has come to enact
legislation like the Comprehensive Retirement Security and Pension Reform Act,
which will provide an opportunity for all working Americans, including small busi-
ness employees, the opportunity to obtain financial security at retirement. We look
forward to working with you Mr. Chairman, and the other members of the sub-
committee, to move this bill and other positive initiatives through the legislative
process.

—

Chairman HouGHTON. Thank you very much, Ms. Sears.

All right. Let me ask the members of the group here, Mr. Stein
has to leave to catch a plane, and so if you have any specific ques-
tions you would like ask Mr. Stein, | think the best thing to do is
to ask them now, and, if not, then you are off the hook. [Laughter.]

Would you like to ask Mr. Stein a question; you don't have to.

Mr. PorTMAN. | would be delighted. You have to leave?

Mr. STEIN. Yes.

Mr. PorTMAN. OK, first of all, for the whole panel, I would love
to have a chance to meet later, Mr. Chairman, to talk about some
of the specific issues you all raised.

Mr. Stein, | appreciate your input. The suggestion that you
make, that plan enhancements, such as increasing the 415 limits
should only be available to plans that offer very high minimum
benefits, is an interesting idea. What we have heard from the real
world—and, again, some of these folks are in the real everyday
world working with these plans—is that it just isn't going to work.
They aren’t going to be interested in those kinds of plans. This is
a voluntary system as you said and as others have commented
today, and to the extent that it is voluntary, it is got to be attrac-
tive. So, those kinds of ideas—and we have gone back and forth,
with the simple plan, and so on over the last few years, and have
put together constructs where people actually use these plans rath-
er than just, as someone said earlier, create another plan that
might be complicated.

As you know, we have been under some pressure here to modify
significantly the non-discrimination rules; we have not done that,
and that should be made clear for the record that with all these
changes we are talking about of increased contribution limits, the
non-discrimination rules continue in place with the theory—as you
stated in your testimony—that you make the plans more attractive,
but then you force the lower paid workers to be part of this plan.
That stays in place. And, again, this is a bipartisan effort; has been
from the start, and that may be the reason that issue has been
broached, but we have never gone that far.



81

My gquestion to you is on your specific comments—and | am sorry
I don’'t have your testimony right in front of me here—where you
talked about what you thought the impact would be of the 401(k)
limit being increased. So long as you believe in the non-discrimina-
tion rules, which | assume you do, and their beneficial impact, why
do you think that would happen?

Mr. STeIN. Well, the 401(k) plans, particularly, after the last
Congress, | think essentially exempt some 401(k) plans from mean-
ingful non-discrimination rules, and when you are looking at a—

Mr. PORTMAN. Sorry, say that again.

Mr. STEIN. 401(k) plans and simple plans | think have much re-
duced and——

Mr. PorTMAN. SIMPLE plans have had regulations reduced, be-
cause there are mandatory employer contribution requirements;
401(k)s are still subject to testing, and again, the private sector
should speak out, but they tell us all the time, this is a real prob-
lem. The testing is a real problem for them in terms of costs, ad-
ministration, and so on.

Mr. STEIN. | think a lot in this bill will reduce the discrimination
requirements in section 401(k) plans, and——

Mr. PORTMAN. A lot in this bill will?

Mr. STEIN. You have the safe harbor 401(k) plans now.

Mr. PORTMAN. Yes, you have those now, but that is not this bill.

Mr. STEIN. You also have in this bill contribution is an automatic
contribution plan with an opt-out, which will be in a safe harbor.

Mr. PorTMAN. Are you talking about the salary reduction only
simple plan?

Mr. STEIN. Yes, and | think there is——

Mr. PorRTMAN. There, again, you have to meet all the criteria.

Mr. STEIN. There is another provision in the bill which does a
similar thing, I think, would mend 401(k)—

Mr. CHAMBERS. He is talking about the automatic contribution.

Mr. PorTMAN. OK, the automatic contribution.

Mr. CHAMBERS. The negative election.

Mr. PORTMAN. OK.

Mr. STEIN. Yes, the negative election, doesn’'t have the minimum
contribution requirement or a match requirement, and | think the
problem you have there is——

Mr. PoRTMAN. | think it does to get that treatment, but anyway,
let us focus on what we know is in the plan which is the increase
on compensation taken into account because you raised some very
serious concerns about that. My question to you is, do you think
that that is really going to gut the non-discrimination rules? As you
know, we have thought a lot about this; we think there are a few
reasons why this would work better for people who make around
$80,000 and then young workers making around $40,000 who ex-
pect to get up there by the end of their careers; that was what we
were focusing on.

Mr. STEIN. | started as a pension attorney and | know that law
firms will be writing letters to their clients if this bill passes say-
ing, “Great news. If you are making more than $160,000 now, you
can still contribute what you are contributing for yourself and re-
duce the cost by reducing benefits for lower paid employees.”
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I have here, a pamphlet published by the Research Institute of
America, “A Complete Guide to Age-Weighted Defined Contribution
Plans.” It talks about the benefits of these kinds of age-weighted
defined contribution plans. In my testimony, | gave some examples
where a highly compensated employee could make a $30,000 con-
tribution for himself and as a little as a $500 contribution for his
lower paid worker. This book says the advantage of the age-weight-
ed allocation formula includes the following: to the extent that the
highly compensated participants are also the older participants,
age-weighting can maximize the contribution shares of the highly
paid. Looked at another way, the overall plan costs associated with
providing the highly paid with the maximum contribution can be
lowered, and the costs they are talking about there are the costs
for the non-highly compensated employees.

I know from experience, when | was in practice, that small em-
ployers would come to us, the firm I work for, and say, “I would
like to set up a plan and put in as little as possible for my lower
paid employees, because they would rather have cash and as much
as possible for me. How do | do that?” And it was our job to figure
that out. Most of the people in this room who have experience in
the area do this for a living, and | think the problem with 401(k)
plans, they are great if people would use them, but lower income
people and moderate income people find it difficult to save, because
they have immediate cash needs, and also the tax incentive for
them to use the 401(k) plan, if you have a 15 percent marginal tax
rate, is very low. So, in a sense, you have a higher Government
match for highly compensated employees.

Mr. PorTMAN. | would just ask, if you could make that booklet
a part of the record.

[The information was not received at the time of printing.]

Mr. PorTMAN. Is that in response to the legislative proposal be-
fore us today?

Mr. STEIN. No, no, this is existing age-weighted, profit-sharing
plans.

Mr. PorTMAN. OK. All right, so that has been critical of existing
401(k) plans with the non-discrimination rules in place. | would
just suggest—because my time is up—maybe we can continue this
dialogue later through correspondence if you are not in town. The
focus on the limits that you talked about in your testimony, the
$160,000 to $235,000. First of all, to the extent you believe that
those limits were right initially—and maybe you don’t; maybe you
are criticizing the existing system, it doesn't even keep up with in-
flation, which is true with all these limits. Incidentally, when you
look back at them, and we didn't get a chance to talk about that
with Treasury but when you adjust them for inflation, most of
them aren’t up to the point where they would have been in 1982.
But second, our focus is not on the high paid worker actually; it
is on the people who get impacted most by that, which tends to be
the folks who are middle managers primarily and younger people
primarily. I am sorry | took so much time, Mr. Chairman.

Chairman HouGHTON. Mr. Coyne.

Mr. CoyNE. Thank you, Mr. Chairman. Mr. Stein, | have one
brief question for you. All of the witnesses have indicated that we
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ought get to rid of the top-heavy rules, and | wonder what you
think about that suggestion relative to rank-and-file workers?

Mr. STEIN. Well, | agree that top-heavy rules are complicated,
and, ironically, 1 think H.R. 1102, actually makes it a little bit
more complicated. What the top-heavy rules do in some kinds of
plans—401(k) plans now, age-weighted, profit-sharing plans—is
they ensure that employees are going to get something. If you take
them away, there will be some employees who now get something,
who will get nothing.

Now, there are other ways to give them something which
wouldn't require, | think, the complicated top-heavy rules, but, |
worry that this bill starts on a path which I think will eventually
lead to the elimination of top-heavy plan rules without substituting
some other mechanisan to deliver benefits to lower-paid workers.
The policy question here is, whether the complexity of the section
416 rules is such that we should reduce benefits for some people
who are getting them now because of the rules and wouldn't get
those benefits if we eliminate the rules.

If you are the employee who is now getting a 3 percent contribu-
tion and it turns out that you get almost no contribution or smaller
than three percent, you won't be very happy if those top-heavy
rules are taken away.

Mr. CoyNE. Thank you.

Chairman HoucHTON. Well, thanks very much. Give our best to
your children.

Mr. STeIiN. Well, thank you. My dog needs to be walked too.
[Laughter.]

Chairman HoucHTON. | would like to ask sort of different type
of question, and | would like to ask Ms. Heinz. You were talking
about women moving in and out of the workforce, and, obviously,
this is a problem, and | think that you said something to the effect
that 15 percent of a woman'’s time is out of the workforce as com-
pared to 2 percent of a man’s time. There have been a variety of
different suggestions, sort of, catch-up plans and things like that.
What do we do about this?

Ms. Heinz. Well, | think some things have been done in terms
of reducing the amount of years required to be able to vest. They
used to be, I think, five years, and | think, as | remember, the av-
erage time a woman worked was three and one-quarter, something
like that, so most of those women failed to get something. And we
have held hearings around the—hearings, they are not hearings—
but, anyway, meetings around the country on this issue and had
testimony from all kinds of women, and without a doubt, you come
out feeling—I am not blaming—this is not obviously thought about
by the men—it is just part of our evolution in the workforce and
our evolution in the economy and our evolution in society. The
point is we haven't caught up with the changes, and, on the one
hand, we are telling women that they should save, and we are ex-
pecting—and Americans, not just women—Americans that they
should save more, and they should plan for the three-legged stool
to be a healthy one. On the other hand, we haven't had the oppor-
tunity to save. Indeed, in 1996, in Boston, we held the first one of
these hearings, and Senator Moseley-Braun, together with mem-
bers of the Massachusetts house and senate, republicans and demo-
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crats, women, did such a hearing, and, as a result of this hearing,
and not knowing that homebound women could only invest $250
and not $2,000, Carol Moseley-Braun came back and changed that,
and within six weeks it changed. It was simple to do, because it
made sense. But women up till then were not allowed to vest more
than $250 if they didn't work outside of the home even if they had
the money to do it.

So, there are a lot of inequities which I think because of intended
consequences almost, and | think we have to reevaluate and give
different choices to different types of businesses and difference situ-
ations for women and men, and | think, indeed, with the world eco-
nomic situation being what it is, one of the things I noticed in 1996
when | was campaigning was that there were a lot of similarities
between our western Pennsylvania and western Massachusetts.
For instance, with the demise of a lot of industries because of un-
fair, very often, trade practices, | think the men are beginning to
get hit with some of the things that women have been hit with for
a long time for other reasons. So, | think it is incumbent upon us
to look at this in a new light.

Chairman HoucHTOoN. All right, thank you very much. And, now,
Mr. Coyne.

Mr. CoyNEe. Thank you, Mr. Chairman. Mrs. Heinz, thank you
for agreeing to appear here today——

Ms. HEINz. You are welcome.

Mr. CoyNE [continuing]. Before the committee and for the impor-
tant contribution your organization has made to our study of wom-
en’s pension issues. In 1998, the Heinz Foundation conducted a na-
tional poll on women’s savings and pensions, as you know, and it
appears to be a highly comprehensive look at the issues before us,
particularly as they pertain to African-American and Hispanic
women. | want to personally thank you for the leadership you have
exhibited to this issue and ask for your help once again here today.

As this committee considers what legislative steps it can take to
improve retirement security for women, | was wondering if your
foundation would be willing to undertake a similar or even more
comprehensive poll on women'’s pension issues in this year of 1999?

Ms. HeINz. Sure, would the focus be the same as the former
study we did with Sun Corporation?

Mr. CoYNE. Yes.

Ms. HEINz. Same thing with additional questions, additional—I
mean, you are trying to get the same questions answered a year
later?

Mr. CoyNE. That is right.

Ms. Heinz. All right. Sure, actually, we have done other polls
where we have done it two years apart. We did polls in 1996 on
other issues which we repeated last year.

Mr. CoyNE. Well, being that this issue is before us——

Ms. HeiNnz. We could, absolutely. We could ask Sun Corporation
to see if they want to co-sponsor it with us.

Mr. CovyNE. Well, it would be helpful to this subcommittee and
the Full Committee.

Ms. Heinz. Absolutely, no problem.

Mr. CoyNE. During the last few years, your foundation has held
conferences in various parts of the country, and in that effort, you
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have educated women about pension savings and retirement secu-
rity, and | was just wondering if you were considering any of those
meetings or forums for Pittsburgh and western Pennsylvania?

Ms. HEINnz. | have an interest in looking both at places in the
country where there is an awful lot of young people and places in
the country with an awful lot of older people, maybe Florida, Ari-
zona. | think, generally speaking, people are better off even though
there is a big senior population, but it might be interesting. But
I think it would be important to try and study both how people
look at issues when they are younger and think they will live for-
ever and be healthy forever, and also particularly in older cities,
like Pittsburgh and Boston and New York, et cetera, where a lot
of the infrastructures, including families and institutions, build-
ings, everything is kind of falling apart at once, and a lot of jobs
are being lost.

So, | think that there are different things happening; there are
different pictures, but | think we should study them and see what
kind of different packages we can come up with for different needs
in the country, and | think the needs are different. But we would
be happy to study this along with you if you just let us know.

Mr. CoyNE. Thank you. | was struck by part of your testimony
where you stated, and | quote, “No one, Republican or Democrat,
should take the voting power of women for granted. Economic secu-
rity now and in old age are issues that women think about and
vote about.” Do you think that the retirement security issues we
are considering before the committee this year are important
enough to women to draw them into the political process even if
they have never voted before or vote only occasionally?

Ms. Heinz. | think so. You know, we did—out of the book, which
was initially funded by the foundation, called Pensions in Crisis,
was written for women, at least initially, and out of that, Good
Housekeeping was so amazed by it that they asked to have a little
pamphlet made, 16 pages, which we did, and we got some funding
from Morgan Stanley and other people to be able to put this on
every single Good Housekeeping last year. | also sent this to every
Senator and to every spouse; to every Governor and every spouse
with this copy, and | have had tremendous bipartisan interest.
Trent Lott asked me to go down to Mississippi to do a hearing and
have women listen to this.

But to answer your question, we have been doing—Cindy
Hounsell, who is here, who runs WISER, has been going to At-
lanta, for instance, to work with women, African-American women
as a test, and after doing seminars using this very simple, very un-
derstandable material, there was some hearings done, | think,
funded by Pew in Atlanta, and 400 of these women who had been
going to these hearings showed up for this thing, and people do—
you want them all there—they all came in; they all signed their
name in; they all asked questions. These were African-American
women knowing that they had certain rights, not necessarily spe-
cific, but that they should ask for certain things, and they were be-
coming educated, and | think that one of the most brilliant testi-
monies, by the way, that | heard was in Oregon, the State Treas-
ury in Oregon. There was an African-American gentleman, and he
came to our conference, and he spoke, after our women testimony,



86

about his mother. When he was a little boy sitting at the kitchen
table, and he was an only child and his father had died, and every
week she used to pay the bills and put some money in an envelope,
and that was the put-away envelope, and this little boy learned
from young to put away. And what he is trying to do in Oregon,
which is amazing, is create a credit card for little—not a credit
card, but a card for little kids, so that every kid in the State that
saves has this little card. It is an incentive to begin to understand
savings and investing.

So, there are a lot of things one could do. Some of them we have
been taught when we were little, and others we have to orchestrate
it, because a lot of people don't understand. But | think that
women pretty much understand that they are poor when they are
poor, and what has been really scary in these hearings is to see
women who were not ever poor, and their husband retired—they
are married—and their husband dies; they didn't think the hus-
band would die earlier, and these women are left sometimes poor
for the first time in their lives, and that is quite shocking when you
see that, because this is a lot Americans; it is a lot of mothers; it
is a lot of people my mother’s age, your mother’s age. It is a reality.

Mr. CoyNE. Thank you.

Ms. HEINZ. You are welcome.

Mr. PorTMAN. [presiding] Thank you, Mr. Coyne.

Mr. CoyNE. Thank you.

Mr. PORTMAN. Mr. Neal.

Mr. NEAL. Thank you, Mr. Chairman in waiting. [Laughter.]

Mr. POrRTMAN. We have got a long time. [Laughter.]

Mr. NeaAL. A follow up with Mrs. Heinz, and, incidentally, | cam-
paigned with her in western Massachusetts; pretty good cam-
paigner. Who was that guy we were campaigning for?

Ms. HEeiNnz. Never mind. [Laughter.]

Mr. NeaL. My bill, which I am carrying for the administration,
would include family and medical leave toward pension credit. Peo-
ple could earn the same pension benefits during family and medical
leave, which | think has been a terrific success. Maybe you could
respond to that initiative, and any other panelists if they would
care to?

Ms. HEINz. | am not an expert in any way on actuarial busi-
nesses, but | thought that in a simple fashion—or simplistic, |
should say—that for every hour worked a person should have an
hour recognized. How you manage that, 1 don't know, but if a
woman can only work 15 hours a week, because that is all the time
she has, and she needs that 15 hours worth of money, she should
be able to vest. I don't know the mechanism of doing that, but I
think if we are to give people credit for the work, | think we should
acknowledge it in all of its benefits. Likewise, | think if a person
has only $15 worth of hours a week, they should get 15 hours
worth of whatever other benefits they should accrue.

So, | think that there are many ways in which you can do this.
I don't know, because regulations are so difficult, and the morass
of managing this is so awful that | think people are really—there
is a disincentive to people to save and even to work, because why?

Mr. NEAL. Mrs. Sears?
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Ms. SEArs. Thank you. ASPA would support such an idea. |
think there is an example already out there with USERRA, for
military service. | think it would have to be appropriately crafted
so that the leave, of course, wasn't completely open-ended. With the
correct assumption that that could be done, it certainly makes
sense to allow reasonable family and medical leave to count toward
vesting eligibility.

Mr. NeaL. Others care to take a—?

Mr. O'CoNNELL. The concept is one that sounds equitable. The
only caution | would raise from the perspective of an employer try-
ing to administer the provision is that it might impose difficult ad-
ministrative burdens. It could be a very costly feature to try and
keep track of qualifying breaks in service. Not that the concept
isn't worthy, but it could be very difficult to make it work.

Mr. CHAMBERS. | would just say that APPWP has not yet had a
chance, of course, to look at this and to think it through. Again,
I agree that there are some administrative burdens that could
come out of this, but I also believe that it is on our agenda for this
Thursday, and so we will be discussing it, and we look forward to
working with you and anyone with who you might point us to think
through this position.

Mr. NEaL. Well, if you vote affirmatively, call me. [Laughter.]

Mr. PorRTMAN. Thank you, Mr. Neal. We have a little bit of time
left before the vote. Mr. Houghton is rushing over so that he can
rush back so the next panel doesn't have to wait at least too long.
He should be back probably within 5 or 10 minutes.

If 1 could follow-up with a few of the questions that have come
up. First, just for the record, because we talked about the top-
heavy rule, I think it is important to note that H.R. 1102 does not
eliminate the top-heavy rules. There has been discussion of that,
as you know, and there are a lot of people, including in this room,
probably, who think they ought to be eliminated, and that is cer-
tainly a major simplification, but we have not done that. There are
some modifications. Mr. Stein characterized them a certain way; |
would say that they are, indeed, a simplification, but they are in
there. The top-heavy rules are retained as are the non-discrimina-
tion rules.

Mr. Stein talked about the automatic contribution trusts, and
just to get this on the record—I wish he were still here—but, yes,
indeed, under the 1998 IRS revenue ruling, we expand that, really
codify that and say that an employer can treat an employee as hav-
ing elected a 401(k) if it is offered and that person doesn’'t say one
way or the other. This has been great to get lower paid employees
into 401(k)s which is, of course, a major challenge | hope we are
focused on.

What we say in our bill is that you can then get out of some of
the non-discrimination testing under certain circumstances. Num-
ber one, at least 70 percent of the eligible non-highly compensated
employees must actually make 410(k) contributions. Again, that is
very positive, and that is to get lower paid folks into the system;
that is a big challenge, including, significantly, women and minori-
ties who tend to be in the lower paid jobs and in the industries that
have fewer pension plans.
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An employer must make a 50 percent matching contribution with
respect to the 401(k)s, up to 5 percent of the pay. There is an alter-
native, you can make 2 percent nonelective. They must be imme-
diately vested. Employees must receive timely notices of rights and
so on. So, | think this is the way we ought to be going if we are
truly concerned about expanding pensions and getting folks in the
system. | just want to put that on the record, because it was ref-
erenced in Mr. Stein’s give and take.

Thank you for all the work you have done, Mrs. Heinz, on infor-
mation, and | know last time we had you here—I think at Mr.
Coyne’s request—you actually gave us all the pamphlet. Many of
us took it to heart, and you mentioned in your testimony—and it
hasn’t been talked about enough today—the importance of informa-
tion, strictly information, even about what is out there now and the
lack of knowledge of so many of my constituents about what is out
there. It is amazing to me at my town meetings and so on and the
importance of this for their own retirement savings. So, that little
pamphlet you talked about actually has made a huge difference be-
cause of its distribution, and whatever you can give us in the fu-
ture on—

Ms. HeINz. If you are interested, 1 can make them available. |
mean, Labor has ordered | think 2 million and some beyond the 45
million that are being distributed through magazines and others,
and several of the governors have asked for copies and other peo-
ple.

Mr. PoRTMAN. It might be helpful—again, Mr. Coyne said, we
are at this again. | mean, it is perennial around here; things come
up, and sometimes they don't go anyplace as this issue didn’t really
move last year. This year, | think it will move in one way or an-
other. It might be helpful to get that back out around to the mem-
bers and, as you said, spouses, and thanks for your help on sup-
porting the expanding small business plans, faster vesting.

The catch-up provisions, you didn't really get a chance to talk
about much, but I know how you feel about that, and I think this
would help everybody, as you indicated. It will particularly help, I
think, women who have been out of the workforce for whatever rea-
son, primarily, raising children, | think, and then can come back
in just to get enough of a nest egg during a shorter period of time.
That is our idea there.

The portability issue you talked about, that is true with all work-
ers, but, as you said, also very true, particularly, with women.

I am told | have got to run here. APPWP has helped us a lot;
we want to thank you for all the work you have put into it. | would
love to get you to respond in writing to the contribution limits
issue, the specific issue of what the impact of restoring contribution
limits will mean to plans, because we heard from Treasury on that;
we heard from Mr. Stein on that, and you addressed it, but if you
could address, specifically, the concerns raised by Treasury, that
would be great.

ERIC, again, you have been very helpful. On this lost revenue
issue, | appreciate that additional—again, it is something we
haven't talked about yet, but this is not income lost forever, num-
ber one, and, number two, the benefits to the economy are clear.
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Ms. Sears, ASPA, | am glad it is playing in Peoria; | hope it is
playing in Pittsburgh and Cincinnati. People kind of gloss over
sometimes when you get into stuff like this, and yet it so important
to retirement security, and so | hope you are right, because only
with some pressure grassroots, frankly, are we going to get this
done, and | appreciate all the work ASPA has put into this.

We are going to go run and vote, and this panel is excused. The
hearing will be in recess until Mr. Houghton returns. Thank you
all very much for your help.

[Recess.]

Chairman HoucGHTON. Could we have the next panel up here,
please?

All right. Ms. Calimafde, Judy Mazo, Gail Shaffer—nice to see
you again, Gail.

Ms. SHAFFER. Nice to see you.

Chairman HouGHTON. You miss Albany or New York City.

Ms. SHAFFER. | miss the whole State.

Chairman HoucHTON. The whole State, all right—Ray Pool and
Wayne Schneider. So, thank you very much for being so patient.
The panel, or what is remaining of it, will be back soon, and I don't
see any reason why we can't go right ahead. So, Paula, would you
begin?

STATEMENT OF PAULA A. CALIMAFDE, CHAIR, SMALL BUSI-
NESS COUNCIL OF AMERICA, BETHESDA, MARYLAND, ON BE-
HALF OF SMALL BUSINESS LEGISLATIVE COUNCIL, AND
PROFIT SHARING/401(K) COUNCIL

Ms. CALIMAFDE. It is a pleasure to be here tonight. My name is
Paula Calimafde; | am the Chair of the Small Business Council of
America. This is a national non-profit organization which rep-
resents small business exclusively in Federal tax and employee
benefit matters. Virtually all of our members have retirement
plans.

I am also here on behalf of the Small Business Legislative Coun-
cil. SBLC is a permanent coalition of trade associations, nearly 100
trade associations. It is made up of such diverse associations as the
Truckers, the Florists, and the Home Builders Association.

I am also here on behalf of the Profit-sharing 401(k) Council of
America which is also a non-profit association which for the past
50 years has represented companies that sponsor profit-sharing
and 401(k) plans. Its members range in size from very small busi-
nesses to large business.

I am also a practicing tax attorney; have done so for more than
20 years. | specialize in qualified retirement plans and in estate
planning. I was a Presidential Delegate to the White House Con-
ference on Small Business in 1995, and at that Conference, out of
60 final recommendations that emerged, the number 7th rec-
ommendation in terms of votes was a pension recommendation.
And it is interesting to note that H.R. 1102 actually incorporates
most of the recommendations made by the White House Conference
delegates to that conference in 1995.

Now, you might ask, why did the small business delegates con-
sider a pension recommendation to be so important that they would
have voted it to be number 7 out of 60? The reason was is that
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small business owners want retirement plans and they want retire-
ment to be a viable option for them. Unfortunately, many small
business owners perceive the retirement system as a quagmire of
complex rules and burdens. They perceive it as a system that dis-
criminates against them and key employees, and they understood
that as the system became more user-friendly and provided suffi-
cient benefits, they would want to use it.

I was also a delegate appointed by Senator Trent Lott to the Na-
tional Summit on Retirement Savings, and at that Summit | was
able to share concerns and hear information from other fellow dele-
gates, and even though the small business sector was not well rep-
resented, their ideas came through loud and clear. Their message
was increase benefits, decrease costs. Now, we are all aware of the
low number of retirement plans sponsored by small businesses. The
statistic most often cited is that only 20 percent of small businesses
sponsor retirement plans. | think the number is probably a little
higher. This number does not include the SIMPLE plan, and from
what | have heard this is particularly attractive to companies with
fewer than 10 employees. It seems like there is quite a bit of cov-
erage coming in with the SIMPLE plan. But let us be optimistic
and say that SIMPLE brought in another 15 percent, we are prob-
ably still around 35 percent to 40 percent of small businesses spon-
soring retirement plans; that is too low.

We believe there are three reasons why small businesses choose
not to adopt a retirement plan, and H.R. 1102 addresses all three
of these. First, lack of profitability. H.R. 1102 addresses this prob-
lem by adding the salary deduction only simple plan. This plan
costs virtually nothing for a small business to sponsor. There are
no fiduciary requirements, no reporting requirements, and the plan
will allow eligible employees to save for their own retirement up to
$5,000 by payroll deduction which is a relatively painless way to
save. We have seen with the 401(k) plan, that is the way people
save.

The second major reason why small business does not sponsor re-
tirement plans is because the system is perceived a too complex
and too costly, and, by the way, it is deservedly so perceived that
way by small business. The constant change of the 1980's and early
nineties, combined with reduced benefits, brought stagnation to the
system and then decline.

There are two reasons why this legislation was going on in the
eighties and early nineties: one, was Congress needed revenue, and
what better place to look than the pension system which very few
people understood and few people were watching, but the second
reason was there was some real abuse in the pension system, and
some of the bills really solved that abuse; they did good things. Un-
fortunately, instead of using a flyswatter, Congress ended up using
a nuclear bomb that basically detonated the retirement plan sys-
tem.

It is important to understand that H.R. 1102 preserves the safe-
guards for the non-highly compensated employees so that they are
fully protected, but what it is doing is it is stripping away unneces-
sary and overlapping rules, so that true simplification is being
achieved here but not at the cost of non-highly compensated em-
ployees.
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H.R. 1102 provides real answers. It removes the burdens of the
top-heavy rules; it does not remove the top-heavy rules themselves.
The minimum required contribution is still there. The accelerated
vesting is still there. What it takes away are rules such as having
to maintain five years of records to determine whether the plan is
top-heavy or not. It would simplify portability; it would repeal the
multiple test for the 401(k) plan; it would eliminate user fees and
would give a credit for small business to sponsor plans at reduced
costs.

The third reason why small business has stayed away from the
system was that small business perceived that the benefits to
bederived were too low. Cutbacks in contribution levels hurt key
employees and owners, but it also hurt the non-highly com-
pensated, and it took awhile for that correlation to be obvious that
if you cut back on the owners, they would cut back on the non-key
employees also. H.R. 1102 solves this problem. It would increase
the benefits. In reality, it would return the limits back to 1982.

It is interesting, if you look at the defined contribution limit
which was $45,475 in 1982, and assume a constant 3 percent
COLA, you come up with a $75,163 limit; that is what the limit
would be today. Interesting, that would also be the limit on 401(k)
plans. It was only in 1987 that the 401(k) plan limit was cut back
to $7,000. And the defined benefit plan using that same rationale
would be at $225,000, so we are really cutting back to where we
were 17 years ago—we are trying to get back there. I think it is
important for the small business owner to be able to say, particu-
larly, women who are in and out of the market, and this gives
them an opportunity with 401(k) plans to be able to put in more,
and there is a very good catch-up provision which would also help
them.

In summary, this bill really provides an opportunity to bring in-
creased small business formation of plans and to provide a lot of
extra retirement security for millions of Americans. Thank you
very much.

[The prepared statement follows:]

Statement of Paula A. Calimafde, Chair, Small Business Council of America,
Bethesda, Maryland; on behalf of Small Business Legislative Council; and
Profit Sharing/401(K) Council

The Small Business Council of America (SBCA) is a national nonprofit organiza-
tion which represents the interests of privately-held and family-owned businesses on
federal tax, health care and employee benefit matters. The SBCA, through its mem-
bers, represents well over 20,000 enterprises in retail, manufacturing and service
industries, virtually all of which sponsor retirement plans or advise small busi-
nesses which sponsor private retirement plans. These enterprises represent or spon-
sor well over two hundred thousand qualified retirement plans and welfare plans,
and employ over 1,500,000 employees.

The Small Business Legislative Council (SBLC) is a permanent, independent coa-
lition of nearly one hundred trade and professional associations that share a com-
mon commitment to the future of small business. SBLC members represent the in-
terests of small businesses in such diverse economic sectors as manufacturing, re-
tailing, distribution, professional and technical services, construction, transpor-
tation, tourism, and agriculture. Because SBLC is comprised of associations which
are so diverse, it always presents a reasoned and fair position which benefits all
small businesses.

The Profit Sharing/401(k) Council of America (PSCA) is a non-profit association
that for the past fifty years has represented companies that sponsor profit sharing
and 401(k) plans for their employees. It has approximately 1200 company members
who employ approximately 3 million plan participants. Its members range in size
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frlom a six-employee parts distributor to firms with hundreds of thousands of em-
ployees.

I am Paula A. Calimafde, Chair of the Small Business Council of America and
a member of the Board of Directors of the Small Business Legislative Council. | am
also a practicing tax attorney (over 20 years) who specializes in qualified retirement
plans and estate planning. I can also speak on behalf of the Small Business Dele-
gates to the 1995 White House Conference on Small Business at which | served as
a Presidential Delegate. At this conference out of 60 final recommendations to
emerge, the Pension Simplification and Revitalization Recommendation received the
seventh highest ranking in terms of votes. It is important to note that H.R. 1102,
the Comprehensive Retirement Security and Pension Reform Act, just introduced on
March 11, incorporates almost all of the recommendations made by the delegates
to the 1995 White House Conference on Small Business.

Why did the delegates consider this recommendation to be so important as to vote
it as the seventh out of the final sixty recommendations? The reason is simple—
small business owners want retirement to be a viable option for them. For small
business, the qualified retirement plan is the best way to save for retirement. Based
in part on the current tax law, most small businesses do not provide nonqualified
pension benefits, stock options and other perks. Unfortunately, many small busi-
nesses perceive the qualified retirement plan area to be a quagmire of complex rules
and burdens. It is perceived as a system which discriminates against small business
owners and key employees. The Conference Delegates understood that if the retire-
ment system became user friendly and provided sufficient benefits then they would
want to use it. By doing so, they could provide for their own retirement security,
wlhile at the same time providing valuable retirement benefits for their other em-
ployees.

As a delegate appointed by Senator Trent Lott to the National Summit on Retire-
ment Savings, | was able to share information and concerns with fellow delegates
in break out sessions. Even though small business retirement plan experts, adminis-
trators and owners were not well represented, their ideas came through loud and
clear in the break out sessions. Calls for repeal of the top heavy rules, increases
in contribution limits, particularly the 401(k) limit, elimination of costly discrimina-
tion testing in the 401(k) area, and a return to the old compensation limits, were
repeated across the break out sessions. There were even individuals calling for sup-
port of a particular piece of legislation—the Portman-Cardin retirement plan bill
(this was last year’s bill). Of course, many ideas were discussed particularly in the
educational area, but an impartial observer would have noticed that the small busi-
ness representatives were very united in their message—increase benefits, decrease
costs. In other words, when undertaking a cost/benefit analysis, small business cur-
rently perceives the costs too high as compared to the benefits to be gained.

At the Summit, the following problems facing small businesses in the retirement
plan area were brought up: staff employees’ preference for cash or health care cov-
erage, the revenue of the business beings too uncertain, the costs of setting up the
plan and administering it being too high, required company contributions (i.e., the
top heavy rules) being too high, required vesting giving too much to short term em-
ployees, too many governmental regulations, and benefits for owners and key em-
ployees being too small. When asked what could break down these barriers, the fol-
lowing answers were given: reduce the cost by giving small businesses tax credits
for starting up a plan; repeal the top-heavy rules; reduce administration; allow own-
ers and key employees to have more benefits; and change lack of employee demand
by educating employees about the need to save for their retirement now. Some small
businesses believed that until they were more profitable nothing would induce them
to join the system.

Today we are here to focus on employer coverage and employee participation
issues, explore ways to remove burdensome regulatory requirements, improve the
level of benefits that workers may accrue towards their retirement and improve the
portability of pension benefits. The SBCA, SBLC and PSCA all strongly support the
landmark legislation, H..R. 1102. This legislation if enacted will promote the forma-
tion of new small business retirement plans, significantly reduce overly complex and
unnecessary regulatory requirements, increase portability and overall provide more
retirement security for all Americans.

I want to share with you two real life examples. A visiting nurses association in
Vermont just established a 401(k) plan. The average salary of the roughly 150 par-
ticipants is $17,000. 90% of the employees decided to participate in the plan by sav-
ing some of their current salary for future retirement security. The average amount
saved from their salaries and put into the 401(k) plan was 8%. Many were at the
10% to 15% levels. Some of the employees would have gone beyond 15% if they had
been allowed to do so. Many of these employees live in very rural areas of Vermont,
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but they understood the message—it is imperative to save now for your retirement
security later. They understood it's primarily their responsibility to provide for their
retirement income not the federal government’s responsibility.

A criticism sometimes aimed at the retirement plan system is that it is used dis-
proportionately by the so-called “rich” or the “wealthy.” Practitioners who work in
the trenches know better. The rules governing the qualified retirement system force
significant company contributions for all non-highly compensated employees if the
highly compensated are to receive benefits. The 401(k) plan, in particular, is a tre-
mendous success story. Employees of all income levels participate, even more so
when there is a company match. The real example set forth above is not unusual
(though perhaps the level of savings is higher than normal).

Here's another example. This is a local company specializing in testing new drugs,
particularly those designed to prevent or slow down AIDS. The company started off
about 20 years ago with roughly 20 employees. For each of the last 20 years, this
company has made contributions to its profit sharing plan in the amount of 8% to
10%. The company has now grown to about 220 employees. Their long-timers now
have very impressive retirement nest eggs. The company believes this money has
been well spent. It enjoys the well-deserved reputation of being generous with bene-
fits and employee turn-over is way below the norm for this industry.

This is a retirement plan success story—a win-win situation. The company has
a more stable and loyal workforce of skilled employees. The employees in turn will
have retirement security. This plan benefits all eligible employees regardless of in-
come level. Every eligible employee in the company has received in effect an 8% to
10% bonus every year which was contributed on their behalf into a qualified retire-
ment trust where it earned tax free growth.

If these real life examples were representative of the small business retirement
world, there would be no need for the comprehensive legislation set forth in H.R.
1102. We are all aware, however, of the low number of retirement plans sponsored
by small businesses. The statistic most often cited is that only 20% of small busi-
nesses sponsor retirement plans. This statistic does not yet include the new SIM-
PLE plan which seems to be gaining in popularity, particularly with companies with
fewer than 10 employees. So let's be optimistic and add another 15% coverage in
the small business world—even at 35%, plan coverage is still too low.

There are three major reasons why a small business chooses not to adopt a retire-
ment plan and H.R. 1102 addresses all three.

First, lack of profitability. H.R. 1102 addresses this problem by adding a new sal-
ary reduction only SIMPLE plan. This is a plan that a small business will adopt
regardless of its lack of profits because it costs the company almost nothing to spon-
sor. This plan rests on an IRA framework so the company has no reporting require-
ments or fiduciary responsibilities. Also the company is not required to make any
contributions to the plan—so profitability is irrelevant. The plan will give every eli-
gible employee of the company a chance to contribute $5,000 for his or her own re-
tirement security each year.

The second major reason why small business does not sponsor retirement plans
is because the system is perceived (and deservedly so) as too complex and costly.
The devastating legislation of the 80's and early 90's layered additional require-
ments on small business, such as the top-heavy rules, with overlapping and unnec-
essarily complex rules aimed at preventing abuse in the system or discrimination
against the non-highly compensated and non-key employees. This constant change
combined with reduced benefits first brought the system stagnation and then de-
cline. This legislation was prompted by the need to get short term revenue and
where better to look then the pension system that no one understood and few were
watching. It was also prompted by a need to rid the system of some real abuse (for
instance back about 20 years ago , it was possible for a retirement plan to only
make contributions for employees who earned over the Social Security wage base,
this rule was eliminated and for good reason). Unfortunately, rather than using a
fly swatter, a nuclear bomb was detonated and we ended up with a system in real
disrepair. H.R. 1102 preserves the safeguards for non-highly compensated employ-
ees so that they are fully protected, while stripping away the unnecessary and over-
lapping rules so that true simplification is achieved.

H.R. 1102 provides reasoned answers. By stripping away needless complexity and
government over regulation in the form of micro management, the system will have
a chance to revive. This bill would go a long way towards removing the significant
burdens imposed on small business by the top heavy rules. It would simplify port-
ability. It would repeal the absurdly complex and unnecessary multiple use test. It
would truly simplify the system without harming any of the underlying safeguards.
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Costs would be reduced by eliminating user fees and providing a credit for small
business to establish a retirement plan. This credit would go a long way towards
reducing the initial costs of establishing a plan.

The third reason why small businesses stay away from the retirement system is
that the benefits that can be obtained by the owners and the key employees are per-
ceived as too low. It is no secret that small business owners believe that the retire-
ment plan system discriminates against them. Short vesting periods and quick eligi-
bility have provided more benefits for the transient employees at the expense of the
loyal employees. Cutback in contribution levels hurt key employees and owners, (of
course they hurt the non-highly compensated also, but it took a long time to under-
stand there was a very real correlation between what the small business owners
could put away for themselves and their key employees and what would be put in
for the non-highly compensated employees) .

H.R. 1102 solves this problem also. This legislation understands there are two
pieces to the puzzle—a reduction in complexity and costs is essential but is not suffi-
cient by itself. A second piece is required. Increasing the contribution limits (in re-
ality reversing the limits) to where they stood in 1982 is equally important.

It is interesting to examine where these limits would be today if the law in 1982
had not been enacted. The defined contribution limit which was $45,475 in 1982,
assuming a constant 3% COLA would have been $75,163 in 1999. This is where
401(k) limit would have been also. Only in 1987, was the amount an employee could
save by 401(k) contributions on an annual basis limited to $7,000 and the “ADP”
tests could further limit the amount (below $7,000) for the highly compensated em-
ployees. The defined benefit limit which was at $136,425 in 1982, assuming a con-
stant 3% COLA would be at $225,490 today. These numbers assume a constant
COLA of 3%. The true number during those years would be closer to an average
of 4%-5%.

Given how critical it is for people to start saving for their own retirement today,
it seems most peculiar to have limits harsher than what they were 17 years ago.
Some people say that these limits will not operate as an incentive to small busi-
nesses to sponsor the plan and will only be used by the so-called “rich.” Not only
will the increased limits serve as an incentive to small businesses to sponsor a re-
tirement plan, but the higher limits will be enjoyed by employees who are not “rich”.
For instance, it is very common today for both spouses to be employed. Quite often,
these couples decide that one of the spouse’s income will be used as much as pos-
sible to make contributions to a 401(k) plan. Today, the most the couple can save
is $10,000 (and if the participant spouse makes more than $80,000 or makes less
but is a 5% owner of a small business, then the couple might not even be able to
put in $10,000). Often, the couple would have been willing to save more. These cou-
ples might make $40,000, $50,000 or more, but they are not “rich.” It is only be-
cause both spouses are working, that they are making decent income levels—we
should provide the means by which they can save in a tax advantaged fashion while
they can.

This same principle applies particularly to women who enter and leave the work
force intermittently as the second family wage earner. They and their families stand
to benefit the most from increased retirement plan limits because they will provide
the flexibility that families require as their earnings vary over time and demands
such as child rearing, housing costs and education affect their ability to save for re-
tirement.

Many mid-size employers rely less on their existing defined benefit plan to pro-
vide benefits for their key employees and more on non-qualified deferred compensa-
tion plans. This is a direct result of the reduction in the defined benefit plan limit.
In 1974, the maximum defined benefit pension at age 65 was $75,000 a year. Today
the maximum benefit is $130,000, even though average wages have more than
quadrupled since 1974. Thus, pensions replace much less pre-retirement income now
than they did in the past. In order for these ratios to return to prior levels, the max-
imum would have to be over $300,000 now. The lower limits have caused a dramatic
increase in non-qualified pension plans, which provide benefits over the limits. They
help only the top-paid employees. This has caused a lack of interest in the defined
benefit plan since there is no incentive to increase benefits since the increases can-
not benefit the highly compensated employees or key employees. This is unfortunate
since increases affect all participants.

Recently, there has been talk of the retirement plan tax expenditure in 1999 being
approximately 100 billion dollars with 20% going to the top 1% of taxpayers, 75%
going to the top 20% of taxpayers with less than 10% going to the bottom 60% of
taxpayers. (This is based on a one page memo distributed by the Office of Tax Anal-
ysis at the Department of Treasury entitled Distribution of Pensions Benefits Under
Current Law-Talking Points.) According to EBRI, the total pension tax expenditure
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in the FY 1993 federal budget was $56.5 billion. Of this amount $27.9 billion (or
49.4%) was attributable to public-sector defined benefit pension plans. Private sector
defined contribution plans followed at $19.3 billion (34.2%), followed by private-sec-
tor defined benefit plans at $8.2 billion (14.5%) and public sector defined contribu-
tion plans at $1.1 billion (2%). Thus, the true number we were dealing with in 1993
in connection with the private retirement system is $27.5 billion. Even assuming
arguendo that the expenditure has grown from 1993 to 1999by 43.5 billion dollars,
the expenditure for the private retirement system would be roughly 48.7 billion dol-
lars which is a far cry from 100 billion. The landmark Portman-Cardin legislation
deals only with the private retirement system.

EBRI found that in 1992, the value of the pension tax expenditure was allocated
as follows:

Income Class Percent
LSS than $10,000 .....ccouveiiiiiiiieiiiiiee et e et e e et e e e e st e e e erb e e e s e e e s et e e e aba e e e abaaeeerraeas 0.0
10,000-19,999 ..... 1.4
20,000-29,999 .. 7.1
30,000-49,999 .. 28.1
50,000-99,999 ..... 42.8
100,000-199,999 . 13.4
200,000 QNG OVET .cvvveeeeiiiee e et e ettt e e et e e s etee e e e ebe e e e ebaeeasabeeesasaeeesasaaeeesbaeeesssreeesnssseeaes 6.7

See EBRI Issue Brief February, 1993. Again, these numbers do not appear to
square with the numbers distributed by the Office of Tax Analysis of the Depart-
ment of Treasury. The EBRI numbers are based on actual data. It would appear
with the proliferation of 401(k) plans and how much they are used by the non-highly
compensated employees that the numbers today would be increased in the $20,000
and $30,000 groupings and further decreased in the top two income levels due to
the continued growth in the non-qualified plan area.

The importance of bringing these limits back to the 1982 levels cannot be under-
estimated. They are crucial if small business is to be persuaded to join the system.

Another major “fix up” in this bill deals with Section 404. This section limits a
company'’s deductible contribution to a profit sharing plan to 15% of all participant’s
compensation. This limit presently includes employee 401(k) contributions. This
means that if an employer chose to make a 15% contribution to a profit sharing
plan, then no employee would be allowed to make a 401(k) contribution. Realizing
the absurdity of this rule, H.R. 1102 would no longer count employee contributions
(401(k)) towards the 15% overall deduction level.

Even more importantly, the 15% level would be raised to 25%.

This bill is indeed comprehensive legislation which will inject needed reforms into
the pension system and by doing so will truly provide retirement security for count-
less Americans. It will increase small business coverage and it is important that we
all work hard to see this entire bill enacted into law.

The Department of Labor's ERISA Advisory Council on Employee Welfare and
Benefit Plans recently released its Report of the Working Group on Small Business:
How to Enhance and Encourage The Establishment of Pension Plans dated Novem-
ber 13, 1998. This report provides eight recommendations for solving the problems
facing small businesses today in the retirement plan area. Interestingly, these rec-
ommendations mirror many of those that came out of the National Summit on Re-
tirement Savings.

The Advisory Council report calls for a Repeal of Top-Heavy Rules, Elimination
of IRS User Fees, an Increase in the Limits on Benefits and Contributions, an In-
crease in the Limits on Includable Compensation, the Development of a National
Retirement Policy, Consider the development of Coalitions, Tax Incentives and the
Development of a Simplified Defined Benefit Plan.

The Report explains the legislative development of the top-heavy rules and then
summarizes the layers of legislation that occured subsequent to their passage which
made them obsolete. The Report states, “The top-heavy rules under Internal Rev-
enue Code Section 416 should be repealed....Their effect is largely duplicated by
other rules enacted subsequently....They also create a perception within the small
business community that pension laws target small businesses for potential abuses.
This too discourages small business from establishing qualified retirement plans for
their employees.”

It is important to note that the Portman-Cardin legislation dramatically improves
tﬂe top-heavy rules and significantly reduces administration expenses associated with
them.
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The Report calls for the elimination of User Fees imposed by IRS. The Report in
part states, “The imposition of user fees adds another financial obstacle to the adop-
tion of qualified retirement plans by small business. Although user fees apply to all
employers—large and small—the cost of establishing a plan is more acutely felt
among small employers. User fees do not vary by size of employer....Now that the
budget deficit has become a budget surplus, the economic justification for user fees
is much diminished. User fees should be repealed.”

H.R. 1102 addresses the user fee issue to assist small businesses in sponsoring re-
tirement plans.

The Advisory Council Report calls for increasing the limits on benefits and con-
tributions:

The defined benefit and defined contribution plan dollar limit were indexed
by ERISA and were originally established in 1974 at $75,000 and $25,000 re-
spectively. From 1976 to 1982, the indexing feature was allowed to operate as
intended and the dollar amounts grew to $136,425 and $45,475. Under the Tax
Equity and Fiscal Responsibility Act of 1982, the dollar limit on defined benefit
plans was reduced to $90,000 and the dollar limit on defined contribution plans
was reduced to $30,000. ...

These reductions in the dollar amounts are widely believed to have been rev-
enue driven. These reductions had the net effect of adjusting downward the
maximum amount of benefits and contributions that highly-paid employees can
receive in relationship to the contributions and benefits of rank and file employ-
ees. ...

In order to give key employees the incentive needed to establish qualified re-
tirement plans and expand coverage, we recommend that the $30,000 dollar
limit on defined contribution plans be increased to $50,000 which will help par-
tially restore the dollar amount to the level it would have grown to had the in-
dexing continued without alteration since the dollar limit was first established
in 1974,

Second, we recommend that the $90,000 dollar limit on defined benefit plans
be increased to $200,000 which will restore the dollar amounts lost through al-
terations in the dollar amount since 1974, while maintaining the 1:4 ratio estab-
lished in 1982 as part of TEFRA.

Third, we recommend, that in the future, indexing occur in $1,000, not $5,000
increments which has had the effect of retarding recognition of the effect of in-
flation.

And finally the report concludes,

We recommend, that actuarial reductions of the defined benefit plans dollar
limit should be required only for benefits commencing prior to age 62. This was
the rule originally enacted in 1974 as part of ERISA.

The Portman-Cardin legislation increases the contribution limits with respect to all
of the retirement plans. As discussed in more detail below, this is perhaps one of the
most important changes that can be made to the system to increase small business
access.

The Report also calls for a corresponding increase in the limit on includable com-
pensation for similar reasons. “Under ERISA, there was no dollar limit on the
amount of annual compensation taken into account for purposes of determining plan
benefits and contributions. However, as part of the Tax Reform Act of 1986, a quali-
fied retirement plan was required to limit the annual compensation taken into ac-
count to $200,000 indexed. The $200,000 limit was adjusted upward through index-
ing to $235,843 for 1993. As part of the Omnibus Budget Reconciliation Act of 1993,
the limit on includable compensation was further reduced down to $150,000 for
years after 1994. Although indexed, adjustments are now made in increments of
$10,000, adjusted downward. In 1998, the indexed amount is $160,000.” “We rec-
ommend that the limit on includable compensation be restored to its 1988 level of
$235,000 be indexed in $1,000 increments in the future.”

The Portman-Cardin legislation will return the compensation limit back to where
it stood in 1988. The system is perceived by many small business owners as discrimi-
natory against key employees; this type of change will allow it to be perceived as more
fair to all employees.

The Report develops a number of recommendations in the area of education, in-
cluding using public service spots on television, radio and in the printed media to
educate the public and raise the awareness of the need to prepare and save for re-
tirement. Virtually all of the Report’s recommendations in this area also were made
at the National Summit on Retirement Savings. This is a critical area for small
business. Clearly, more small businesses will want to sponsor retirement plans if
retirement benefits are perceived as a valuable benefit by their employees.
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One of the direct benefits to come out of the National Retirement Summit is the
educational spots being put on the air by ASEC and EBRI. It is critical for the public
to become educated about the need to start saving for their retirement and the bene-
fits of starting early.

The Report also discussed the possibility of developing coalitions to offer pooling
vehicles for small employers. Absent a great deal of persuasive testimony, it would
seem that the idea of multiemployer plans should not be extended to small busi-
nesses without a collective bargaining agreement. While certainly no expert in the
area, the multiemployer plans are not well liked by small business and often provide
horrendous problems when a termination occurs. Further, it is quite simple for a
small business to adopt a prototype 401(k) or SIMPLE plan sponsored by a financial
institution or an insurance company. It's hard to see how a coalition could make
this process simpler, but we would be willing to see where this idea could lead.

The Report calls for tax credits that could be used as an incentive for a small
business to adopt a qualified retirement plan or to offset administration costs or
even retirement education costs.

H.R. 1102 provides tax credits as an incentive for small businesses to adopt retire-
ment plans.

Finally the Advisory Council calls for a Simplified Defined Benefit Plan.

The graying of America, and the burden that it will place on future generations,
should not be ignored. The American Council of Life Insurance reports that from
1990 to 2025, the percentage of Americans over 65 years of age will increase by
49%. This jump in our elderly population signals potentially critical problems for So-
cial Security, Medicare and our nation’s programs designed to serve the aged.

While we must shore up Social Security and Medicare, it is clear that the private
retirement system and private sources for retiree health care will have to play a
more significant role for tomorrow’s retirees. The savings that will accumulate for
meeting this need will contribute to the pool of capital for investments that will pro-
vide the economic growth needed to finance the growing burdens of Social Security
and Medicare. The policy direction reflected by H.R. 1102 will ensure that sufficient
savings will flow into the retirement plan system so as to provide a secure retire-
ment for as many Americans as possible.

The last two bills passed by this Congress, (both Portman-Cardin bills)dealing
with the retirement plan system, began the process of simplifying the technical com-
pliance burdens so that small businesses are able to sponsor qualified retirement
plans. H.R. 1102 represents another huge step forward. Indeed, if this legislation
becomes the law, only a few and relatively minor changes remain to fully restore
the system to its former health prior to the onslaught of negative and complex
checljnges of the 1980's while retaining the needed reforms introduced during that pe-
riod.

SBCA, SBLC and PSCA strongly support the following items in H.R. 1102 which
will greatly assist businesses, and particularly small businesses, in sponsoring re-
tirement plans:

401(k) CHANGES

The 401(k) Plan is a tremendous success story. The excitement generated by this
plan is amazing. Prospective employees ask potential employers if they have a
401(k) plan and if so, what the investment options are and how much does the em-
ployer contribute. Employees meet with investment advisors to be guided as to
which investments to select, employees have 800 numbers to call to see how their
investments are doing and to determine whether they want to change investments.
Employees discuss among themselves which investment vehicles they like and how
much they are putting into the plan and how large their account balances have
grown.

The forced savings feature of the 401(k) plan cannot be underestimated and must
be safeguarded. When a person participates in a 401(k) plan, he or she cannot re-
move the money on a whim. Savings can be removed by written plan loan which
cannot exceed 50% of the account balance or $50,000 whichever is less. Savings can
be removed by a hardship distribution, but this is a tough standard to meet. The
distribution must be used to assist with a statutorily defined hardship such as keep-
ing a house or dealing with a medical emergency. This is in contrast to funds inside
an IRA or a SIMPLE (which is an employer sponsored IRA program) where the
funds can be accessed at any time for any reason. True, funds removed will be sub-
ject to a 10% penalty (which is also the case for a hardship distribution from a
401(k) plan), but preliminary and totally unofficial data suggests that individuals
freely access IRAs and SEPs (also an employer sponsored IRA program) and that
the 10% penalty does not seem to represent a significant barrier. In fact, this is why
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the SIMPLE IRA starts off with a 25% penalty for the first two years an individual
participates in SIMPLE in hopes that if a participant can accumulate a little bit
he or she will be tempted to leave it alone and watch it grow. Nevertheless, there
is a distinct difference between asking the employer for a loan or a hardship dis-
tribution and having to jump through some statutorily and well placed hoops versus
simply removing money at whim from your own IRA.

* Increasing 401(k) contributions from $10,000 to $15,000 is a significant, bene-
ficial change which will assist many employees, particularly those who are getting
closer to retirement age.

¢ Opening up the second 401(k) Safe Harbor, the “Match Safe Harbor” to small
businesses by exempting it from the Top-Heavy Rules is a valuable change which
places small businesses on a level playing field with larger entities.

* We believe that the voluntary safe harbors will prove to be the easiest and most
cost effective way to make the 401(k) plan user friendly for small businesses. If a
small business makes a 3% contribution for all non-highly compensated employees,
or makes the required matching contributions, then the company no longer has to
pay for the complex 401(k) anti discrimination testing (nor does it have to keep the
records necessary in order to do the testing). We recognize that many companies
will choose to stay outside the safe harbor because the 3% employer contribution
or required match “cost of admission” is too high and because it is more cost-effec-
tive to stay with their current system (including software and written communica-
tion material to employees). We believe that small business will embrace the vol-
untary safe harbors that do away with costly complex testing. Legislation which al-
lows small businesses to use either safe harbor could very well prove to be enough
of an incentive for companies to begin sponsoring a 401(k) retirement plan.

« Unfortunately, IRS is imposing a Notice Requirement which is very restrictive
and will probably cause most small businesses not to be able to use the safe harbor
this year. IRS in Notice 98-52 which was published November 16, 1998 requires
that a business adopting either safe harbor give notice (in the case of a calendar
year plan) by March 1st. Now let's examine the rationale behind the notice require-
ment and see whether this type of restriction is justified. Remember there are two
safe harbors—one is a prescribed company match to employee 401(k) contributions,
the other is a non-elective 3% contribution. A non-elective 3% contribution means
that every eligible employee receives this contribution whether or not he or she
makes 401(k) contributions. The rationale for notice in the context of the match safe
harbor is self evident. An employee may very well change his or her behavior and
contribute more 401(k) contributions knowing that a match is going to be made.
There appears to be no rationale for notice in the context of the non-elective 3% con-
tribution—no employee is going to change any behavior on knowing that a contribu-
tion will be made for them at the end of the year. The problem of course is com-
pounded when dealing in the small business world. Unless an outside advisor has
informed a small business that it must give a fairly extensive notice by March 1st
and the company complies, it will not be able to take advantage of the safe harbor
for this entire year. My guess is that there will be many, many small businesses
this year who would have taken advantage of the 3% non-elective safe harbor but
will not be able to do so because they had not been informed of the requirements
of this overly restrictive notice requirement. Thus, they will not be able to rid them-
selves of the complex and costly 401(k) anti-discrimination testing this year.

IRS also has stated that the 3% non-elective contribution must be paid to every
non-highly compensated employee regardless of whether they have completed 1000
hours and whether he or she is employed on the last day of the plan year. This is
more restrictive than either the rule for normal plan contributions or the rule for
the top-heavy minimum contributions. There seems to be no rationale for a safe har-
bor which is designed to help small business avoid complicated testing to be made
So restrictive.

SBCA, SBLC and PSCA suggest that the notice requirement be changed to within
30 days of the close of the plan year for those companies selecting the 3% non-elective
contribution safe harbor. This change will allow word to get out to small business
about this option and give them time to comply with the notice requirement. We also
suggest that the 3% non-elective contribution be made to either all non-highly com-
pensated employees who have worked 1,000 hours or to those employees who are em-
ployed on the last day of the plan year, but not both.

* Increasing the IRC Section 404 15% deduction limit to 25% is a major change
which will appreciably assist small businesses. Section 404 limits a company’s de-
duction for profit sharing contributions to 15% of eligible participants’ compensation.
Because of this rule, today many companies, including small businesses, sponsor
two plans because the 15% limit is too low for the contributions they are putting
in for their employees. Most often a money purchase pension plan is coupled with
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a profit sharing plan to allow the company to get up to a 25% deduction level. By
requiring companies to sponsor two plans where one would do, administration ex-
penses and user fees are doubled. Each year the company is required to file two IRS
5500 forms instead of one. The company is required to have two summary plan de-
scriptions instead of one. This change would truly simplify and reduce administra-
tion expenses and exemplifies the outside of the box thinking found in H.R. 1102.

« The Qualified Plus Contribution is an exciting concept which may prove to be
sought after by employees contributing 401(k) contributions.

¢ Excluding 401(k) contributions made by the employees from the IRC Section
404 15% deduction limit will make these plans better for all employees. Today, em-
ployee 401(k) contributions are included in the Section 404 limit. Section 404 limits
a company's deduction for profit sharing contributions to 15% of eligible partici-
pants’ compensation. This limit covers both employer and employee 401(k) contribu-
tions. This limitation now operates against public policy; either employer contribu-
tions are cut back which works to the detriment of the employees’ retirement secu-
rity or employee pre-tax salary deferred contributions must be returned to the em-
ployee. Thus, employees lose an opportunity to save for their retirement in a tax-
free environment. This is particularly inappropriate since the employee has taken
the initiative to save for his or her retirement, exactly the behavior Congress wants
to encourage, not discourage.

* Repeal of the complicated “Multiple Use Test” is a very welcome change and
will benefit the entire retirement plan system. This test was nearly incomprehen-
sible and forced small businesses (really their accountants or plan administrators)
to apply different anti-discrimination tests to employer matching contributions than
what may have been used for the regular 401(k) anti-discrimination tests.

« Allowing employee-pay all 401(k) plans for small business is fair. Portman-
Cardin would allow a key employee to make a contribution to a 401(k) plan spon-
sored by a small business without triggering the top-heavy rules were triggered so
that the small business was required to make a 3% contribution for all non-key em-
ployees. Not only is this a trap for the unwary since many small businesses, includ-
ing their advisors, are unaware of this strange rule, but it is also unfair since a
larger company would be able to sponsor an employee-pay-all 401(k) plan and not
have to make any employer contributions to the plan. The regular 401(k) anti-dis-
crimination tests are more than sufficient to ensure that the non-highly com-
pensated employees are treated fairly vis a vis the highly compensated employees.

* The so-called “Catch-Up Contributions” for people approaching retirement will
be very helpful for small business employees, particularly those who were not able
to save while they were younger.

CHANGES TO PLAN CONTRIBUTION LIMITS

Perhaps the most important change in the retirement legislation is increasing the
dollar limits on retirement plan contributions, removing the 25% of compensation
limitation and increasing the compensation limitation.

¢ Increasing the $150,000 compensation limit to $235,000 is an important change
which will bring the plan contributions back into line with 1998 dollars. The
$150,000 limit in 1974 (ERISA) dollars is about $46,500 (assuming 5 percent aver-
age inflation). This is far below the $75,000 that represented the highest amount
upon which a pension could be paid under then-new Code Section 415 (back in
1974). This cutback has hurt several groups of employees-owners and other key em-
ployees of all size businesses who make more than $150,000 and mid-range employ-
ees and managers (people in the $50,000 to $70,000 range) who are in 401(k) plans
and in defined benefit plans. This cutback was perceived by owners and other key
employees of small businesses as reverse discrimination and as a disincentive in es-
tablishing a retirement plan.

* Increasing the defined contribution limit from $30,000 to $45,000 and the de-
fined benefit limit from $130,000 to $180,000 are strong changes which will increase
frleti_rement security for many Americans. These numbers are in line with actual in-

ation.

Top HEAVY RULES

These rules are now largely duplicative of many other qualification requirements
which have become law subsequent to the passage of the top-heavy rules. They often
operate as a “trap for the unwary” particularly for mid-size businesses which never
check for top-heavy status and for micro small businesses which often do not have
sophisticated pension advisors to help them. These rules have always been an unfair
burden singling out only small to mid-size businesses. The changes made in H.R.
1102 will significantly simplify the retirement system with little to no detriment to
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any policy adopted by Congress during the last decade. The top-heavy rules have
required extensive record keeping by small businesses on an ongoing 5 year basis.
They also have represented a significant hassle factor for small business—constant
interpretative questions are raised on a number of top-heavy issues and additional
work is required to be done by a pension administrator when dealing with a top-
heavy plan, particularly a top-heavy 401(k) plan.

SBCA, SBLC and PSCA support the repeal of the family attribution for key em-
ployees in a top-heavy plan, as well as finally doing away with family aggregation
for highly compensated employees. These rules require a husband and wife and chil-
dren under the age of 19 who work in a family or small business together to be
treated as one person for certain plan purposes. They discriminate unfairly against
spouses and children employed in the same family or small business.

We also support the simplified definition of a key employee as well as only requir-
ing the company to keep data for running top heavy tests for the current year rath-
er than having to keep it for the past four years in addition to the current year.

SIMPLE PLANS

It is exciting to see that the SIMPLE is attracting so many small businesses. We
believe, though, that the SIMPLE plan should be viewed as a starter plan and that
all businesses, including the very small, should be given incentives to enter the
qualified retirement plan system as quickly as possible. The SIMPLE is an IRA pro-
gram, as is the old SEP plan and in the long run true retirement security for em-
ployees is better served by strengthening qualified retirement plans rather than
SIMPLES and SEPs. This is simply because employees have a far greater oppor-
tunity to remove the money from IRAs and SEPs and spend it—the forced savings
feature of a qualified retirement plan is not present. While we appreciate that for
start-up companies or micro businesses, a SIMPLE or the proposed salary reduction
SIMPLE is the best first step into the retirement plan system, the company should
be encouraged to enter the qualified retirement system as soon as possible. By mak-
ing the SIMPLE rules “better” than the qualified retirement system, the reverse is
achieved. Thus, we hope that the “gap” between the 401(k) limit ($15,000) and the
SIMPLE limit ($10,000) and the salary reduction SIMPLE limit ($5,000) is carefully
preserved so that the system does not tilt in the wrong direction.

We do not believe that any other new plans than those set forth in H.R. 1102 are
needed. We now have a very good mix of plans—from those which provide flexibility
and choice to very simple plans for the companies who do not want administration
costs.

REQUIRED MINIMUM DISTRIBUTION RULES

We support exempting a minimum amount from the required minimum distribu-
tion rules. We would encourage the Committee to also consider whether the rule
which delays receiving distributions for all employees, other than 5% owners, until
actual retirement, if later, should be extended to 5% owners. There seems to be no
policy rationale for forcmg 5% owners to receive retirement distributions while they
are still working.

We also respectfully suggest the following:

1. Allow direct lineal descendants of the participant, in addition to a spouse, to
be able to roll-over a plan contribution to an IRA. Today, if a participant dies and
names the spouse as beneficiary, the spouse can “roll-over” the retirement plan as-
sets into an IRA, rather than receiving payments from the retirement plan. On the
other hand, if a participant dies and names his or her children as the beneficiaries,
the children cannot roll-over the assets into an IRA and will in most cases be forced
to take the distribution in one lump sum. This triggers the problem set forth in 2
below.

2. Provide an exemption of retirement plan benefits from estate taxes. As men-
tioned above, if the children are forced to take a lump sum distribution (and assum-
ing they have no surviving parent), the entire retirement plan contribution is
brought into the estate of their parent who was a plan participant and is subject
to immediate income tax. This is the fact pattern where the plan distribution is re-
duced by up to 85% due to taxes—federal and state income taxes and federal and
state estate taxes. This is why people often say they don't want to save in a retire-
ment plan because if they die the government takes it all and the children and
grandchildren receive way too little.

3. Section 404(a)(7) should be eliminated. Section 404(a)(7) is an additional deduc-
tion limitation imposed on companies that sponsor any combination of a defined
benefit plan and a defined contribution plan. When a company chooses to sponsor
both types of plans, then it is limited to a 25% of compensation limit. The defined
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benefit plan is subject to a myriad of limitations on deductions and contributions.
The defined contribution plan is likewise subject to its own limitations on deduc-
tions and contributions. This extra limitation often hurts the older employees who
would otherwise receive a higher contribution in the defined benefit plans. Often
companies simply choose not to sponsor both types of plan because of this limitation.

PLAN LOANS FOR SuB-S OWNERS, PARTNERS AND SOLE PROPRIETORS

This is a long overdue change to place all small business entities on a level play-
ing field. We support this change.

REPEAL OF 150% oF CURRENT LIABILITY FUNDING LIMIT

This is a very technical issue, but basically defined benefit plans are not allowed
to fund in a level fashion. Code Section 412(c)(7) was amended to prohibit funding
of a defined benefit plan above 150 percent of current “termination liability.” This
is misleading because termination liability is often less that the actual liability re-
quired to close out a plan at termination, and the limit is applied to ongoing plans
which are not terminating. This provision is particularly detrimental to small busi-
nesses who simply cannot adopt a plan which does not allow funding to be made
in a level fashion. The changes made to this law by H.R. 1102 are critical for small
businesses to be able to sponsor defined benefit plans.

We also applaud the change in the variable rate premium which will assist small
businesses which are not allowed to fund in a proper fashion because of this limita-
tion.

A small business will go through a cost-benefit analysis to determine whether to
sponsor a qualified retirement plan. A number of factors are analyzed including the
profitability and stability of the business, the cost of sponsoring the plan both ad-
ministratively as well as required company contributions, whether the benefit will
be appreciated by staff and by key employees and whether the benefits to the key
employees and owners are significant enough to offset the additional costs and bur-
dens. The legislation being contemplated by this Committee will dramatically im-
prove the qualified retirement plan system. By making the system more user friend-
ly and increasing benefits, more small businesses will sponsor retirement plans.
Easing administrative burdens will reduce the costs of maintaining retirement
plans. The changes would revitalize the retirement plan system for small business
as it is perceived by small businesses as more fair to them. Finally, the positive
changes made by Congress in the 1980's would be retained and the time tested
ERISA system would stay in place. Ultimately, it is essential for this country to do
everything possible to encourage retirement plan savings so that individuals are not
dependent upon the government for their retirement well-being.

——

Chairman HoucHTON. Well, thank you very much, Ms.
Calimafde.
Now, Mrs. Mazo.

STATEMENT OF JUDITH F. MAZO, PROFESSIONAL STAFF, NA-
TIONAL COORDINATING COMMITTEE FOR MULTIEMPLOYER
PLANS, ON BEHALF OF BUILDING AND CONSTRUCTION
TRADES DEPARTMENT, AFL-CIO

Ms. Mazo. Thank you, Mr. Chairman. I am Judy Mazo; | am
here today on behalf of the Building and Construction Trades De-
partment of the AFL-CIO and the National Coordinating Com-
mittee for Multiemployer Plans, which is the only advocacy group
for multiemployer, jointly managed, labor management Taft-Hart-
ley plans today.

The issues that | am here to mention today face not only building
trades’ plans but labor management plans covering collectively bar-
gained workers in a large number of industries that are character-
ized by multiemployer plans.
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I am not going to follow my testimony, and | am going to relieve
all of us of the burden of sitting through a little bit more discus-
sion, because | think we got unanimity on relief for multiemployer
plans, and the advice is, take yes for an answer and go home. So,
I will thank all of you for that.

I do want to just point out that the Portman-Cardin bill and the
bill that I think Representative Weller plans to be introducing later
this week will provide slighter more complete relief on the 415 lim-
its than the Administration’s proposal, and, therefore, we strongly
support the bill that gives us more complete relief. And | just want
to make one other point. In 1982, as Ms. Calimafde points out,
when the 415 limits were dramatically rolled back, there were peo-
ple who came to President Georgine, Bob Georgine, who is the head
of the multiemployer group that | am talking about in the Building
Trades Department and said, “Would you all please help us resist
this, because it is going to hurt your members?” And we said, “It
is not going to hurt our members; you are talking about benefits
at $130,000 a year—this was 1982—and our plans don't pay bene-
fits like that. This is not our problem.”

Well, we were short-sighted, and we are here today to admit our
mistake. You have been hearing from our members; it is hurting
us today. The concern about what happens in the future with num-
bers that sound mighty high today is one that we are living proof
to say it happens, and so | thank you, Mr. Chairman, Mr. Portman,
for sponsoring H.R. 1102, and you have our support and our assist-
ance. | will look forward to answering any questions.

[The prepared statement follows:]

Statement of Judith F. Mazo, Professional Staff, National Coordinating
Committee for Multiemployer Plans, on behalf of Building and Construc-
tion Trades Department, AFL-CIO

My name is Judith F. Mazo and | am appearing today on behalf of the Building
and Construction Trades Department, AFL-CIO (“the BCTD") and the National Co-
ordinating Committee for Multiemployer Plans (“the NCCMP").

The NCCMP is the only national organization devoted exclusively to protecting
the interests of the approximately ten million workers, retirees, and their families
who rely on multiemployer plans for retirement, health and other benefits. Our pur-
pose is to assure an environment in which multiemployer plans can continue their
vital role in providing benefits to working men and women. The NCCMP is a non-
profit organization, with member plans and plan sponsors in every major segment
of the multiemployer plan universe.

The NCCMP endorses and heartily supports the Comprehensive Retirement Secu-
rity and Pension Reform Act (H.R. 1102) (the “Bill”). Legislation to promote retire-
ment income security, especially through defined benefit pension plans, is long over-
due. Enactment of the Bill would be a major step toward simplifying many of the
complex pension rules in the Internal Revenue Code that have had the effect of dis-
couraging retirement savings.

While there are many provisions in the Bill that would affect multiemployer
plans, my comments today focus only on provisions to amend certain rules under
Code section 415 that are forcing reductions in the benefits of workers covered by
multiemployer pension plans. The NCCMP will submit a comprehensive written
comment on the Bill separately.

Multiemployer Pension Plan Exemption from Code Section 415, 100-Percent of
Compensation Limit.

Section 512(a) of the Bill would exempt workers covered by multiemployer pension
plans from the Code section 415(b) compensation-based limit, from which govern-
ment employees are already exempt.

The Code section 415 limits are designed to prevent high-paid individuals from
using pension plans as tax avoidance schemes to shelter excessive pension benefits.
This does not happen in the context of multiemployer plans.
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However, due to the distinctive benefit structure in most multiemployer plans, the
work patterns of their participants and the manner in which the contribution
streams that fund them are negotiated, a participant's pension benefit may exceed
the100-percent of compensation limit. Where this happens, the participants who are
hurt by the limit are the lowest paid rank and file workers covered under the plan—
the exact opposite of the type of participants these rules were designed to impact.

Multiemployer plans typically provide the same annual retirement benefit to all
participants who have the same amount of service, regardless of what they are paid.
It is quite rare for a multiemployer plan benefit formula to be based on compensa-
tion. Multiemployer plan benefit formulas are therefore very advantageous to lower
paid workers. As a percentage of compensation, the more money a participant
makes the smaller is his benefit. The effect of these formulas is to provide an ade-
guate retirement benefit even to the lowest paid of these workers, by, in effect, sub-
sidizing those benefits by providing relatively lower benefits to the higher paid
workers, even though they may generate a greater volume of employer contribu-
tions.

Ironically, it is this very antidiscriminatory aspect of multiemployer plans that
creates much of their problem under the 100-percent of compensation limit. The
level of plan benefits is set by the trustees with one eye towards what the contribu-
tion stream funding the plan can support and the other eye towards the reasonable
retirement needs and expectations of the average plan participant. This benefit
may, however, be higher than the wages of plan participants who were paid signifi-
cantly less than the norm, such as, for example, office secretaries in a plan that cov-
ers skilled tradespeople.

Another problem is created by the work patterns of many multiemployer plan par-
ticipants. In a typical single employer plan, a plan participant is employed continu-
ously with the employer that sponsors the plan, throughout his period of participa-
tion in the plan. Over time, due to inflation, that participant's compensation will
increase. Because this employment is continuous, the three consecutive years in
which compensation is the highest—that is, the three years on the basis of which
the 100 percent of compensation limit is computed—will typically be the last three
years. Thus, in effect, single employer plan participants get the benefit of cost of
living adjustments to their 100-percent limit while they are working, because they
get the full advantage of their compensation increases due to their continuous em-
ployment. Once they leave service, their 100-percent limit is also directly adjusted
annually under section 415(d) to reflect increases in the cost of living.

In the context of multiemployer plans, the 100-percent of compensation limit
sometimes shrinks, despite cost of living increases in pay rates. As multiemployer
plan participants grow older, they may find it more difficult to secure continuous
employment, or to work the same high number of hours. The gaps between their
periods of employment may become more frequent and more prolonged. This is espe-
cially true in industries characterized by hard, physical work, especially outdoors,
or work in extreme climates. Even though the negotiated hourly pay rate may have
gone up, a reduced number of hours worked during some portion of any period of
three consecutive years may prevent that period from being used as the base for
computing the 100-percent limit. If an earlier group of three years is used, the work-
er is deprived of the automatic inflation adjustment to this limit that the typical
single employer plan participant would obtain through a salary increase. In addi-
tion, because the participant has not yet retired, no direct inflation adjustment to
the limit is allowed. This shrinking of the limit is particularly pronounced in declin-
ing industries where work has become more scarce in general.

Plan trustees recognize that multiemployer pension benefits are, in effect, paid for
by the plan participants, since plan contributions are negotiated as alternatives to
higher wages. In some declining industries, to prevent participants from losing their
benefits due to inability to find continuous employment, trustees have reduced the
number of hours per year necessary to earn a pension credit. For some participants
this can increase the severity of the impact of the 100-percent of compensation limit,
as their actual pay may decline—even if hourly wage rates go up—because they are
working fewer hours. Although it looks as though they are earning additional pen-
sion benefits, these participants hit the 100-percent limit and lose their pension ben-
efits anyway.

It is important to note that it is not possible to adjust plan contributions to deal
with this problem. Multiemployer plan contribution rates are set through collective
bargaining. The rate set for any particular collective bargaining unit is uniform,
typically because the hourly wage package is uniform. There is no practical way to
provide different contribution rates for different workers depending on the number
of hours they work or to vary wages and pension accruals based on the way each
person is affected by the section 415 limits, even if it were possible to know or to



104

predict the number of hours a particular worker would work during a particular
year or when the section 415 limits would hit. Contributions can only be reduced
across the board, and if they are, wages or other benefit plan contributions would
need to be increased across the board to maintain the equilibrium and follow
through on the bargained-for compensation. So the majority would be denied an ade-
guate pension to avoid having the pension of the lowest-paid among them exceed
the 415 limits.

Ironically, the 100-percent of compensation limit is not generally a problem for
highly-paid employees. Employers maintaining single employer plans typically pro-
vide benefits in excess of the Code section 415 limits for executives through un-
funded excess benefit plans. This is not a workable solution for many multiemployer
plans. As the Taft-Hartley Act requires multiemployer plan benefits to be provided
through a trust, potentially catastrophic tax consequences pose a serious challenge
to the creation of a funded plan that does not comply with section 415.

To understand the harshness of the impact of the 100-percent limit on plan par-
ticipants, it is important to note that, from the worker’s perspective, this limit is
imposed retroactively. Plan participants ordinarily compute their benefits using the
formulas they find in the summary plan descriptions and with reference to their
years of service. They make plans for retirement based on the benefits so computed.
They usually do not realize the amount of reduction in their benefit that will be
made due to the 100-percent limit until they actually retire and make a claim for
benefits.

EXEMPTION FROM CODE SECTION 415 REDUCTIONS IN PENSION BENEFITS ON
EARLY RETIREMENT

Section 101(a)(4) of the Bill would provide for multiemployer plans the same early
retirement treatment as is provided under current law to plans maintained by gov-
ernments and tax exempt organizations.

Many multiemployer plans provide pensions that can be taken on an unreduced
basis after a certain number of years of service, e.g. 30. These are referred to, for
example, as “30 and out pensions” or “service pensions.” In industries that involve
hard, physical labor, it is often not feasible for participants to work past their early
or mid-50s. For someone who has been working at these backbreaking jobs since
high school, “early” retirement represents a well-earned chance to stop working so
hard. These special service pensions are reasonably designed to address the income
needs of such workers. Yet, the section 415 dollar limit could restrict such workers
to receiving little more than $40,000 or so a year.

To prevent this dollar limitation from becoming so low that it interferes with the
ability of multiemployer plans, like plans maintained by governments and tax ex-
empt organizations, to provide adequate retirement benefits to early retirees, the
Bill would raise the floor applicable to early retirement benefits under those plans
from $75,000 to $130,000 at age 55. The Bill also increases the section 415 dollar
limit for all plans from $130,000 at Social Security retirement age to $180,000 at
age 62, and allows plans to actuarially increase benefits commencing after age 65.

ADMINISTRATIVE RELIEF IN APPLYING THE 415 LIMITS

Section 512(e) of the Bill would make the section 415 tests much simpler for mul-
tiemployer plans to administer, an important step to conserve plan assets (which
are the only source of funding for operating multiemployer plans, as well as paying
their benefits). Under existing Treasury regulations, multiemployer plans do not
have to be combined or aggregated with other multiemployer plans when applying
section 415. Given the large number of contributing employers for which a partici-
pant may have worked under other plans throughout the country, this recognizes
the difficulties and expense multiemployer plan sponsors would encounter if they
had to search them all out in order to be satisfied that their benefits meet section
415. As a further reduction in red tape, the Bill codifies this rule and extends it
to single employer plans. One result of enactment of this change will be to make
it easier for multiemployer pension plans to avoid 415 testing for very small bene-
fits—those under $10,000 a year—since it would no longer matter under the 415 de
minimis rule whether the participant had ever been covered by any 401(k) plan (or
other defined contribution plan) sponsored by a contributing employer.

We appreciate this opportunity to provide testimony on H.R. 1102 and the need
for relief for multiemployer plan participants from the Code section 415 rules. We
would be pleased to provide additional information at the Committee’s request.
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Chairman HougHTON. Well, thanks, Ms. Mazo, very much.
Ms. Shaffer.

STATEMENT OF GAIL S. SHAFFER, CHIEF EXECUTIVE
OFFICER, BUSINESS AND PROFESSIONAL WOMEN/USA

Ms. SHAFFER. Thank you, Mr. Chairman. Thank you and all the
subcommittee for having these hearings on a very important issue,
and thank you for your patience today. | am Gail Shaffer, chief ex-
ecutive officer of Business and Professional Women/USA, a bipar-
tisan, non-for-profit organization representing 70,000 working
women across America. A third of our members are business own-
ers, and we are involved in more than 2,000 local organizations in
nearly every congressional district in the country. We are also a
member of the National Women’s Business Council, appointed to
advise the President and the Congress on regulations and policies
affecting opportunities for women entrepreneurs.

The Business and Professional Women/USA perspective on the
Comprehensive Retirement Security and Pension Reform Act is
that it will benefit women owned businesses which are the fastest
growing segment of our economy, truly a phenomenal engine of our
economy in the growth figures on women-owned businesses. The
positive features of this legislation are that it grants relief from
PBGC premiums for new small business start-ups with defined
benefit plans; it eliminates the user fees for those small business
plans; it increases portability, which we think is very important for
women; improves rollover provisions; cuts administrative burdens,
and also now includes provisions to cover the start-up administra-
tive costs with tax incentives as well.

Today, women entrepreneurs employ more people in total than
the Fortune 500. In fact, one out of four American workers is cur-
rently employed by a women-owned business. The tax expenditures
for these small businesses are too high. This bill does not include
an education provision to ensure that small businesses understand,
however, the full range of their pension options that are available
to them. Very often, the only resources they have to explain that
are salespersons from financial service companies trying to sell
their services, and they need some objective source of information.

Furthermore, the catch-up that was mentioned that allows up to
a $15,000 contribution into a 401(k) will benefit women, but only
those women at the very high end of the wage scale. When you con-
sider that only 3 percent of full-time working women earn over
$75,000, the full benefits of that provision will be limited. So, we
would urge that more needs to be done for the average woman who
earns significantly less.

In addition, although the New “SIMPLE" provisions are a posi-
tive step toward the goal of expanding pension coverage, it could
have a regressive effect by discouraging employers from eventually
offering employer matching plans. This is in part because the New
“SIMPLES” do not include requirements to ensure significant em-
ployer participation across the wage scale in a given company, and
that could remove incentives for employers to negotiate with their
employees on these issues.



106

The goal here today is to discuss meaningful pension reform that
expands coverage, cuts the costs, and improves the retirement se-
curity for all of us. Our concern, from BPW's perspective, is the
way in which the pension system’s current inadequacies dispropor-
tionately affect women. BPW has a longstanding interest in this
issue, and we are not only working to effect change here on Capitol
Hill but also nationwide to educate our own members on the impor-
tance of retirement planning. We are very pleased to be working,
in fact, in partnership with Ms. Heinz' organization, WISER, to
educate our members and other women across the country.

I would like to bring to the committee’s attention the disturbing
fact that one of the things we are leading in as a country is that
the United States has the highest percentage of elderly women liv-
ing in poverty of any industrialized nation. That is a national dis-
grace, and, incidentally, we are 18 percent when you compare that
with Canada, our neighbor, 3.2 percent of elderly single women liv-
ing in poverty; In Germany, it is 2.4 percent; in France, where |
have lived, it is 0.8 percent, and here in the United States, 18 per-
cent. That is a significant statistic that we need to pay attention
to.

Women are especially vulnerable to economic insecurity in old
age for a number of reasons. First of all, the gender gap in wages.
This is our number one issue in Business and Professional Women-
USA. We have been communicating with our representatives on
the Hill and educating others about the persistent pay inequity in
America. The U.S. Census Bureau estimates that women earn on
average currently 74 cents for every dollar their male counterpart
is paid. That is exacerbated if you are an African-American woman,
your average falls to 64 percent, and if you are a Latina, it bottoms
out at 53 percent. And, incidentally, for those women of color, those
statistics got worse this last measurement period instead of better.

A recent joint study released by IWPR shows that that amounts
to an aggregate loss for women of $200 billion every year simply
due to the wage gap. That pay inequity is exacerbated, obviously,
in the retirement years, because the formulae, both for Social Secu-
rity and pensions are tied to women’s earnings, because women
have a median income of $21,883; that is for full-time working
women. Half of all those women work in traditionally female, rel-
atively lower paid jobs. This occupational segregation problem is
still with us with very little pension coverage. Women are also
more likely, of course, to work in part-time or minimum wage jobs,
again, without pension coverage. These lower earnings mean that
their pension benefits will be far lower.

Another factor, of course, is lifespan. Ms. Heinz touched upon the
fact that lifespan, while it sounds like a blessing that women live
longer than men, when you have to stretch a smaller nest egg over
longer years, it often means that those women will be living in pov-
erty or close to it.

Marital status is another important factor. Far more women in
their retirement years are living alone as widows or as divorcees.
In general, elderly men are not living alone; in much smaller per-
centages, they tend to be living alone. So, a single, elderly woman
today is twice is likely as an elderly man to be living in poverty.
These are important trends that we must pay attention to. Another



107

exacerbating factor in all of this, as has been mentioned, is that
women as principal caregivers leave the workforce for a substantial
gap in their work years, and that, again, affects their pension bene-
fits.

Most women aren’t lucky enough to even have a pension, regard-
less of its size. Women are clustered more often in those low wage
or service or part-time jobs, and there are also more of them work-
ing for smaller businesses. So, a majority still do not have pensions
at all. The type of pension plan is also important for women. There
has been this marked shift from defined benefit plans to defined
contribution plans, and overall that trend hurts women dispropor-
tionately for several reasons that are covered in my written testi-
mony.

To be fair, the defined benefit plans don’t solve all the problems
that women face in retirement planning, and certainly inflation
and all those other factors | mentioned are very important, but the
annuitized format of those plans and their reliability and, impor-
tantly, the participation of employers are all features that are espe-
cially important to women.

So, we also feel very strongly, in BPW—as | said a third of our
members are business owners. We feel that there really needs to
be great attention to giving greater incentives to smaller busi-
nesses. Women-owned businesses being formed, as | mentioned, are
this tremendous phenomenon in our economy, of women entrepre-
neurial ventures. They tend to be small businesses, often home-
based businesses, in fact, and they need more incentives and more
assistance to make it easier for these firms to offer defined benefit
plans which will benefit everyone.

And | would just like to also add that we were very pleased to
support the “SAFE” bill that Congresswoman Johnson and Con-
gressman Pomeroy last year had advanced, and we hope that some
of the framework that they had provided in that bill will also be
considered as these bills evolve in committee and on the Floor. In
addition, Senator Snowe’s bill which had been carried by Congress-
woman Kennelly, and | hope someone else in the House will be
picking up the Comprehensive Women Pension Protection Act
which does a great deal to help women by addressing gender in-
equities in the law—particularly with spouse, divorcee or survivor
benefits.

So, thank you very much for listening to our perspective. We ap-
preciate your attention.

[The prepared statement follows:]

Statement of Gail S. Shaffer, Chief Executive Officer, Business and
Professional Women/USA

Good afternoon. On behalf of Business and Professional Women/USA (BPW/USA),
| want to thank the members of the Subcommittee and particularly Congressman
Houghton and Congressman Coyne for inviting me today. | am Gail Shaffer, Chief
Executive Officer of Business and Professional Women/USA, an organization rep-
resenting 70,000 working women across the country, a third of whom are business
owners. Our members are involved in more than 2,000 local organizations nation-
wide—at least one in nearly every congressional district in the nation.

We applaud this committee for focusing on the status of our nation’s pension sys-
tem. BPW/USA is a member of the National Women'’s Business Council, a bi-par-
tisan Federal government advisory panel that was created to serve as an inde-
pendent source of advice and counsel to the President, the Congress, and the Inter-
agency Committee on Women's Business Enterprise. The mission of the Council is
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to promote bold initiatives, policies and programs designed to support women’s busi-
ness enterprises at all stages of development in the public and private sector mar-
ketplaces. While the National Women’s Business Council has not officially taken a
position on pension reform legislation before this committee, the “Comprehensive
Retirement Security and Pension Reform Act” will benefit women-owned busi-
nesses—the fastest growing segment of our economy. This legislation grants relief
from PBGC premiums for new small business defined benefit plans and eliminates
IRS user fees for small business plans. The legislation increases portability, im-
proves rollover provisions, and cuts administrative burdens. These provisions will
benefit employers and employees alike. It is a positive first step toward ensuring
that all Americans have a secure retirement.

However, more needs to be done. First, unlike the Retirement Savings and Oppor-
tunity Act in the Senate, the bill does not provide any tax incentives for small busi-
nesses, even to cover start-up administrative costs. Today, women entrepreneurs
employ more people than the Fortune 500 and tax expenditures for their small busi-
nesses are too high. The bill also does not include an education provision to ensure
that small businesses understand the full-range of pension options available to
them. Often, the only resources for pension information are the salespeople from fi-
nancial services companies who are trying to sell their services.

Second, the catch-up provision that allows up to a $15,000 contribution into a
401(k) will benefit women but only those women at the higher end of the wage scale.
When you consider that only three percent of full-time working women earn over
$75,000, the full benefits of this provision will be limited. More needs to be done
for the average woman who earns significantly less.

Third, although, the New SIMPLES are a positive step toward the goal of expand-
ing pension coverage, they could have a regressive effect by discouraging employers
from eventually offering employer-matching plans. This is due in part because the
New SIMPLES do not include requirements to ensure significant employee partici-
pation across the wage scale in a given company, thus removing incentives for em-
ployers to negotiate with their employees.

The goal here today is to discuss meaningful pension reform that expands cov-
erage, cuts costs and improves the retirement security for us all. 1 want to thank
you for allowing me to share with you BPW/USA’s particular area of expertise: the
ways in which the pension system’s current inadequacies disproportionately affect
women. BPW/USA has had a long-standing interest in this issue, and we are work-
ing not only to effect change on Capitol Hill, but also to educate our own members
on the importance of retirement planning. We are pleased to work in partnership
with organizations like the Women's Institute for a Secure Retirement (WISER) to
take this message to the grassroots.

BPW/USA was also a lead organization behind the passage of the Retirement Eg-
uity Act of 1984, which was a critical first step in addressing some of the difficulties
women faced in gaining greater access to pension benefits, particularly as spouses
and widows.

Since the REA was passed, there has been some modest improvement in the rate
of pension coverage for women, which is certainly a welcome development. However,
that progress has been undermined by ongoing structural barriers and by the over-
all shift away from defined benefit, or “basic pension” plans to do-it-yourself, defined
contribution plans. This trend will leave women more financially vulnerable at re-
tirement.

In fact, 1 would like to bring to the Committee’s attention the disturbing fact that
the United States has the distinction of having more elderly women living in pov-
erty than any other industrialized nation.

Several factors contribute to the fact that women are especially vulnerable to eco-
nomic insecurity in old age:

Women earn less. The U.S. Census Bureau estimates that women earn on aver-
age, 74 cents for every dollar a man is paid. If you are an African-American woman,
that average falls to 64 percent. And if you are a Latina, it bottoms out at 53 per-
cent. A recent joint study released by the AFL-CIO and Institute for Women'’s Policy
Research estimates that the wage gap costs American women collectively more than
$200 Billion every year.

As many of you are probably aware, pay equity is my organization’s top priority.
It is our top priority for one simple reason: no other single economic factor has a
greater impact on the lives of working women. The wage gap effects nearly every
facet of women’s economic lives. It severely limits women’s purchasing power. It
means less money to put away into savings. It reduces retirement income, because
both Social Security and traditional pension formulas are calculated based on earn-
ings and the amount paid into the system. It also limits women’s freedom, because
women who might otherwise be able to afford to work fewer hours and devote that
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extra time to caring for young children or aging parents must instead work full-time
and over-time just to keep up with the bills.

The wage gap is only one part of the tenuous economic picture for women. The
median income for all working women in 1997 was $16,716 and for full-time women
it was $21,883. Half of all women work in traditionally female, relatively lower paid
jobs—without pension coverage. Women are also more likely to work in part-time
and minimum wage jobs—again without pension coverage. The result of lower earn-
ings means that women’s pension benefits will be lower than those of men.

Another factor making women vulnerable is lifespan. Although longevity is gen-
erally considered to be a blessing, when it comes to retirement security, the fact
that women live longer than men is a disadvantage. Unless women begin retirement
with a bigger nest egg and a larger pension—which is rarely the case—the march
of time and the pressures of inflation will combine to make their later years at best
uncomfortable and at worst poverty-stricken. Financial experts tell Americans gen-
erally to plan to replace 70 or 80 percent of their income at retirement. Unfortu-
nately, this advice doesn't work for women, who are likely to need more than 100
percent of their pre-retirement income in order to remain secure throughout their
longer lives.

Marital status is another important factor. Being single in old age is somewhat
financially risky, but for women it is substantially more so. Consider that in 1992,
only six percent of married women over age 65 fell below the poverty line. But well
over 20 percent of single women fit the government’s definition of poverty. About
21 percent of women who were either widowed or never married were poor, while
the percentage of divorced women in poverty climbs to 29 percent. And it is impor-
tant to keep in mind that as women grow older, as they reach 75 or 85 or older,
their poverty rate also climbs.

Living alone is another predictor of elderly poverty and women are much more
likely than men to live alone. Three-quarters of men age 65 and older live with their
spouse but only one-third of women do. A single elderly woman is twice as likely
as an elderly man to be poor. It is also important to note that our nation’s poverty
rate for single elderly women, which stands at about 18 percent, is by far the high-
est percentage in the industrialized world. And the breakdown of poverty rates
among minority groups is even more stark.

Although the nation’s pension system is gender-neutral, it was set up to reward
a work pattern that does not reflect the reality of women’s working lives. For exam-
ple, women over 25 tend to stay in jobs an average of only 4.7 years, whereas pen-
sion vesting rules generally require five years on the job.

Women remain the principle caregivers for their families, taking care of not only
their children but often their parents as well. The average woman spends 15 percent
of her career outside the workforce compared to two percent of men. Again, fewer
years in the workforce means lower pension benefits.

But most women aren’'t lucky enough even to have a pension, regardless of its
size. As | mentioned, women are more likely to be working in low-wage, service,
part-time jobs and/or to work for small businesses—where pension coverage is the
most sparse. Although about 48 percent of full-time female workers have some form
of pension coverage, a majority still do not. And only 39 percent of all female work-
ers are covered.

The type of pension plan that is offered also makes a big difference. We recognize
that it is challenging to create a system that covers as many workers as possible,
and that access to defined contribution plans is certainly better than no retirement
savings vehicle at all. But we are very concerned about the marked shift among em-
ployers away from defined benefit plans toward defined contribution plans. This
trend disproportionately hurts women, for a few reasons.

First, as | have already mentioned, women earn, on average, less than three-quar-
ters of what men earn, and so they have substantially less income available to put
in an IRA or a 401(k) plan. Again, three out of four working women earn less than
$30,000 annually. Even a disciplined saver will have trouble accumulating much in
savings at that level. Second, studies have shown that women’s savings priorities
are often focused on their children’s education and not on retirement. Third, with
women moving in and out of the workforce and from one job to another more fre-
quently than their male counterparts, the problems associated with lack of port-
ability become particularly acute for them. And again, because of priorities such as
their children’s education and medical emergencies, women often opt to cash out
their 401(k) accumulations when they leave a job rather than keep the funds for
retirement.

Finally, given the fact that women generally have smaller amounts saved in their
401(k) accounts and have less to fall back on from other sources, it is not surprising
that they are often more averse to riskier, albeit higher yield, investments. It is not
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simply a lack of financial sophistication, it is actually a pretty rational behavior.
Consider that over age 40, the median benefit amount that a woman has accumu-
lated in her 401(k) is only $7,000 compared to $20,000 for a similar man. This is
already an exponential disparity which is further amplified as the effects of the
wage gap, compound interest and investment choices take their toll over time.

It must also be said that even in best-case scenarios, where women have saved
much, invested well, and have a sizable lump sum distribution available to them
when they retire, it is still incumbent on them to manage these assets so that they
will provide income for the remainder of their lives. If the market hits a prolonged
slump, if they make poor investment decisions or fall prey to unscrupulous financial
advisors, they could easily exhaust their assets late in life. And once the money is
gone, it is gone.

For all of the reasons outlined above, defined contribution plans may not always
be the best option for women, who might in fact be better served by the features
available in a defined benefit plan—what we think of when we think of a traditional
pension.

A defined benefit plan has a lot going for it as far as women are concerned. First,
it does not place all of the burden on the employee to plan and execute her retire-
ment savings all by herself. It features a contribution by the employer. It is less
voluntary in nature and is a form of forced savings. It is also guaranteed to be paid
out in monthly installments over the remainder of one’s life, thus recipients are
much less prone to the potential catastrophes of poor asset management.

To be fair, defined benefit plans do not solve all of the problems women face in
retirement planning. The wage gap, career interruptions and stringent vesting re-
quirements still tend to depress the size of women’s pensions as compared to men.
And over the long term, inflation will gradually erode the value of the monthly ben-
efit. But the annuitized format of these plans, their reliability, and the participation
of employers are all features that are particularly important to women both as cur-
rent and future retirees.

Unfortunately, as everyone in this room knows, the cost and complexity of defined
benefit plans has made them a difficult option for small businesses to pursue. The
statistics bear this out: only about 24 percent of firms with fewer than 100 employ-
ees, and 13 percent of firms with 10 or fewer employees, offer such plans. Given
that small businesses are creating the majority of the jobs in this country, it is clear
that we ought to make it easier for these firms to offer defined benefit plans.

That is why we were so very pleased last year when Congresswoman Nancy John-
son, along with her colleague, Congressman Earl Pomeroy, decided to address this
problem and introduce the Secure Assets For Employees Plan Act in the 105th Con-
gress. The SAFE Plan Act provided a framework to enable smaller employers to
offer real pensions to their workers. The bill guaranteed a minimum defined benefit,
which as | have stated is so critical for women. It also introduced portability to
these benefits, like the Portman-Cardin bill, so that when an employee leaves her
job, she can take her retirement savings with her.

We would also like to mention our support for another bill that addresses the
problems women face in achieving retirement equity, and that is the Comprehensive
Women's Pension Protection Act of 1999—S. 132. Senator Olympia Snowe, with
whom we have worked closely over the years, introduced this bill in the Senate.
Representative Kennelly sponsored the bill in the House in the 105th Congress and
ithis olur hope that another Member of Congress will take the lead on this legislation
shortly.

The Comprehensive Women'’s Pension Protection Act is important because in addi-
tion to attempting to address systemic barriers for women, it also addresses specific
gender inequities within current law. For example, it provides for the automatic di-
vision of pension benefits in a divorce unless otherwise specifically provided in the
settlement. Current law allows for division of pension benefits, but the process is
confusing and many women are not made aware of these rights until after a divorce
is final, when it is too late. The bill also improves spousal consent protections for
401(k)'s so that they are on a par with those pertaining to defined benefit plans
when it comes to lump sum distributions. It expands options for joint and survivor
annuity benefits so that either surviving spouse will have a benefit equal to two-
thirds of the benefit received while both were living, and requires that both spouses
be fully informed of their options before a decision is made. Currently, survivor ben-
efits are half of the previous benefits, which can be a significant financial burden
for women, who are more likely to be the survivor and less likely to have other
sources of income.

I hope the members of this subcommittee will take a look at this legislation and
consider lending their support to it as well. We believe that for anyone who is truly
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interested in improving gender equity and the economic status of older women,
many of the provisions contained in this bill are must-see language.

In closing, | would like to once again commend this Subcommittee for focusing at-
tention on this critically important issue. The implications of inadequate pension
coverage are far-reaching—indeed, inter-generational. If we address this issue now
and take steps that will narrow the gap between those retirees who are financially
and those who are poor, we will not only be making an investment in our citizens,
but also ensure a much smaller tax burden in the future.

Thank you for your kind attention to my remarks. I'd be pleased to take any ques-
tions you may have.

e —

Chairman HouGHTON. Thank you very much, Ms. Shaffer.
Mr. Pool.

STATEMENT OF RAY POOL, ADMINISTRATOR, OKLAHOMA
STATE EMPLOYEES DEFERRED COMPENSATION PROGRAM
AND CHAIRMAN, LEGISLATIVE COMMITTEE, NATIONAL AS-
SOCIATION OF GOVERNMENT DEFERRED COMPENSATION
ADMINISTRATORS, LEXINGTON, KENTUCKY

Mr. PooL. Thank you, Mr. Chairman, and good evening. First of
all, 1 would like to thank you for holding the hearings today, and
| appreciate your dedication to such an important issue. My name
is Ray Pool; I am administrator of the Oklahoma State Employees
Deferred Compensation Program. | am here today as chairman of
the Legislative Committee of the National Association of Govern-
ment Deferred Compensation Administrators, referred to as
NAGDCA throughout my testimony.

Mr. Chairman, included with my written testimony is a letter
signed by 17 public interest groups representing both governmental
employers and employees in support of the provisions | will talk
about today. | respectfully request that this letter be included for
the record.

NAGDCA represents 48 States and State plans. These States
have under the auspices of a 5,000 local government deferred com-
pensation plans. NAGDCA's membership includes over 100 indus-
trial members from insurance and annuity companies, mutual fund
companies, brokerage firms, and money management firms. Both
the public and private sector members of NAGDCA work together
to improve governmental retirement plans of the sharing of infor-
mation on investments, marketing, and administration.

Our members administer State and local government plans that
are regulated under section 457 of the Internal Revenue Code. Ap-
proximately 10 States have 401(k) plans as they were grand-
fathered in as part of the 1986 Tax Reform Act which prohibited
State and local governments from creating new 401(k) plans. These
plans supplement State and local defined benefit programs. In
other words, they work together to provide that nice foundation for
the three-legged stool, and they provide a convenient vehicle for
public employees across the country the save for retirement.

A snapshot of membership would show that social workers, road
crew workers, all the way to governors of these locales participate
in these plans. Governmental 457 plans are funded by employees
who contribute a portion of their salary into these deferred com-
pensation plans. In a limited number of cases, States also makes
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contributions through a match. Estimates of participation show
that over 8 million Americans save for retirement in 457 plans, and
our members design and implement programs for their State and
local jurisdictions aimed at increasing employee contributions and
providing investment education so good savers can become good in-
vestors.

Over the past 9 years, assets have nearly quadrupled, now ex-
ceeding over $75 billion. In short, 457 deferred compensation par-
ticipants have taken the responsibility to provide additional retire-
ment income for themselves and their families. NAGDCA has re-
viewed the administration budget proposals on pension reform and
H.R. 1102, the Portman-Cardin bill. Both would enhance port-
ability in public sector to fund benefit plans and allow workers to
the deferred compensation with them when they change jobs.

H.R. 1102 expands on the administration proposals and provides
more extensive portability between public and private deferred
compensation plans. H.R. 1102, with its easier rollover rules allows
full transfer among 403(b), 457, 401(k), and IRAs upon termination
of service. This change will allow retirement savings to follow em-
ployees as they change jobs between the public and private sector.
NAGDCA believes H.R. 1102 achieves the important goal of parody
between the public and private sector.

Additionally, H.R. 1102 provides other enhancements to the pub-
lic deferred compensation plan that NAGDCA supports. The bill
provides that the recipient of 457 assets, pursuant to a qualified
domestic relations order, be responsible for the taxes. This is a
change from the current law which is somehow to understand
where the participant is responsible for taxes even in the event a
former spouse is awarded the assets in a divorce.

H.R. 1102 would allow public employees to purchase service cred-
its with any of their deferred compensation dollars. We think this
is appropriate as these plans are supplement and work together
with the defined benefit programs. The bill would allow 457 partici-
pants to change the time and amount of their retirement payments.
Under current law, 457 retirees must make an election as to when
they want to receive the money and how much they want to re-
ceive, and once their payments begin, it is very difficult to have
that changed.

NAGDCA believes the Portman-Cardin bill, H.R. 1102, is well
thought out. The changes mentioned here as well as others in-
cluded in the bill, will simplify administration and make the plans
easier to understand for participants.

NAGDCA members are a good example of how governments and
the financial services segments of private industry can work to-
gether to promote and enhance employee retirement savings for or-
dinary workers. The teachers, police, nurses, and others who work
and save everyday, these employees are not controlling stock-
holders; they are not corporate insiders; they are not highly com-
pensated in the technical or figurative sense of the term. Yet all
these people will benefit from the increased flexibility and practical
administration that is encouraged by these proposals.

NAGDCA members will continue their efforts to encourage peo-
ple to save for retirement and looks forward to working with your
subcommittee to achieve the goal of a more financial secure retire-
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ment for all Americans. Thank you for the opportunity to testify
today.
[The prepared statement follows:]

Statement of Ray Pool, Administrator, Oklahoma State Employees Deferred
Compensation Program, and Chairman, Legislative Committee, National
Association of Government Deferred Compensation Administrators

Good afternoon, Mr. Chairman and Members of the Subcommittee. My name is
Ray Pool. I am the Administrator of the Oklahoma State employees deferred com-
pensation program.

I am here to today as Chairman of the National Association of Government De-
ferred Compensation Administrators’ (NAGDCA) Legislative Committee. With me
are John Barry, Assistant Attorney General for the State of Maryland and
NAGDCA Board Member, and Susan J. White, NAGDCA'S Legislative Counsel.

Mr. Chairman, | also bring a letter signed by seventeen public interest groups,
representing both governmental employers and employees, in support of the provi-
sions | will talk about today. | respectfully request that this letter be submitted for
the Record.

NAGDCA represents 48 States and State plans. These States have, under their
auspices, over 5,000 local Government Deferred Compensation Plans. NAGDCA also
represents approximately 100 Industrial Members such as Insurance and Annuity
Companies, Mutual Fund Companies, Brokerage Firms and Money Managers. Both
the public and private sector members of NAGDCA work together to improve Gov-
ernmental Retirement Plans through sharing of information on investments, mar-
keting and administration.

Our members administer State and local government plans that are regulated
under Section 457 of the Internal Revenue Code (IRC). These plans, which supple-
ment State and local defined benefit programs, provide a convenient vehicle for pub-
lic employees across the country to save for retirement. A snapshot of membership
would show that Social Workers, Road Crew Workers-all the way to the Governor-
participate.

Governmental 457 plans are funded by employees who contribute a portion of
their salary into these deferred compensation plans. In a limited number of cases
States also make contributions through a match. Estimates of participation show
that over 8 million Americans save for retirement in 457 plans. NAGDCA members
design and implement programs for their State and local jurisdictions, aimed at in-
creasing employee contributions and providing education so good savers can become
good investors. Over the past nine years plan assets have nearly quadrupled; 457
plan assets nationwide now total over 75 billion dollars.

In short, 457 deferred compensation participants have taken the responsibility to
provide additional retirement income for themselves and for their families. Addition-
ally our members also administer State and local government 401(k) plans. Approxi-
mately ten States have 401(k) plans, as they were Grandfathered as part of the
1986 Tax Reform Act which prohibited State and local governments from creating
new 401(k) plans.

NAGDCA supports the following changes to allow for portability of plans between
employers, simplification of the administration of public plans, and the enhance-
ment of overall retirement savings for employees nationwide:

< Allow for rollovers between public and private sector defined contribution plans,
including 457, 401(k), 403(b), 401(a) plans and IRA'’s upon separation from service;

¢ Allow for indexation of catch-up provisions for any plan that currently has a
catch-up option;

« Simplify the calculation for determining the maximum contribution limit for
457 plans;

« Allow public employees to purchase service credits with any of their defined
contribution plan dollars.

« Implement less restrictive rules for 457 retirement plans to allow employees to
change the time and amount of their retirement payments. For example, a 457 re-
tiree elects to receive $250 a month. Under current law he or she is prohibited from
changing that amount, even in the event of changing life circumstances-such as an
increase in insurance premiums. In comparison, 401(k) and other retirees can adjust
their distributions at any time. NAGDCA supports this change that would put gov-
ernment workers on a more equal footing with employees in the private sector.

NAGDCA has reviewed the president’s budget proposals on pension reform, and
H.R. 1102, the recently introduced Portman-Cardin bill. The President’s proposal in-
cludes some key provisions for Public Plans. H.R. 1102 expands on the Administra-
tion’s proposal providing a more comprehensive approach to Retirement Savings and
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Planning for State and local employees. The Portman-Cardin Bill is well thought
out. It enhances benefits while making these plans easier to administer for the em-
ployee’s advantage. H.R. 1102 achieves the important goal of parity between Public
and Private Retirement Savings Plans and provides for portability and flexibility by
including the provisions we just mentioned.

NAGDCA does not believe that tax laws for public and private sector plans need
to be or should be exactly the same. NAGDCA does believe that Government Em-
ployees Saving for retirement ought to receive roughly equal treatment and tax ben-
efits as employees in the private sector. An excellent example of this is H.R. 1102’s
removal of the constructive receipt rule for 457 plan distributions, which congress
eliminated for private sector plans many years ago. Removal of this rule will elimi-
nate irrevocable elections that people do not understand and give them a rule that
they do understand: you owe taxes when you receive the money.

It's important to remember that all rules must work together to promote sensible
and practical administration. For example, H.R. 1102, with its easier rollover rules,
allows full transfer among 403(b), 401(k) and 457 plans. This change will allow Re-
tirement Savings to follow employees as they change jobs and go from the public
to the private sector and vice versa.

One final note-NAGDCA and NAGDCA members are a good example of how gov-
ernments and the financial services segment of private industry can work together
to promote and enhance Employee Retirement Savings for ordinary workers-the
teachers, police, nurses and others who work and save every day. These employees
are not controlling stockholders; they are not corporate insiders; they are not highly
compensated in the technical or figurative sense of the term. Yet, all these people
will benefit from the increased flexibility and practical administration that is en-
couraged by these proposals. NAGDCA looks forward to working with your Sub-
committee to achieve the goal of a more financially secure retirement for all Ameri-
cans.

Thank you for the opportunity to testify before this Subcommittee today.

——

Chairman HoucHTON. All right, thank you very much, Mr. Pool.
Mr. Schneider.

STATEMENT OF WAYNE SCHNEIDER, GENERAL COUNSEL, NEW
YORK STATE TEACHERS’ RETIREMENT SYSTEM; ON BEHALF
OF NATIONAL COUNCIL ON TEACHER RETIREMENT, NA-
TIONAL ASSOCIATION OF STATE RETIREMENT ADMINISTRA-
TORS, NATIONAL CONFERENCE OF PUBLIC EMPLOYEE RE-
TIREMENT SYSTEMS, AND GOVERNMENT FINANCE OFFI-
CERS ASSOCIATION

Mr. ScHNEIDER. Thank you, Mr. Chairman. | am very appre-
ciative of the opportunity to express support for H.R. 1102, the
Comprehensive Retirement Security and Pension Reform Act intro-
duced by Congressmen Portman and Cardin and for similar pro-
posals that have been put forward by the President.

I am the general counsel of the New York State Teachers’ Retire-
ment System, one of the Nation’s 10 largest public pension plans.
We serve 300,000 active and retired public school teachers, the ma-
jority of whom are women. I am here on behalf of the National
Council on Teacher Retirement, an association of 73 State and local
retirement systems that serve more than 11 million public school
teachers and other public employees. The other major public pen-
sion organizations, the National Association of State Retirement
Administrators, NASRA, the National Conference of Public Em-
ployee Retirement Systems, NCPRS, and the Government Finance
Officers Association, GFOA, join in these remarks.

There are many good things in H.R. 1102. Let me focus on those
provisions of H.R. 1102 which affect State and local government re-
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tirement systems. First of all, we commend Representatives
Portman and Cardin and the President proposing ways to expand
pension portability options for State and local government employ-
ees.

With respect to rollovers, let me speak to that. Public sector em-
ployees currently have fewer opportunities to rollover pension
money than private sector workers. This is because public sector
employees generally have TSAs, that is tax-sheltered annuities
under section 403(b), or 457 plans available to them which are sub-
ject currently to restrictive rollover rules. By contrast, individuals
with 401(k) plans in the private sector have more rollover options,
but public employees generally do not have 401(k)s, because Con-
gress prohibited them in the Tax Reform Act of 1986.

H.R. 1102 would eliminate the restrictions that | have spoken of.
A public schoolteacher, for example, who participates in a TSA and
who takes a job in the private sector will be able to rollover TSA
money into a 401(k) if her new employer makes one available and
allows for the transfer. Similarly, when a State employee with a
457 plan moves to employment with a school district, he will be
able to rollover the money in the 457 plan to the TSA under H.R.
1102.

The President’s proposals treat TSAs in a similar manner but
would permit rollovers from 457 plans to IRAs only. We would en-
courage the President to adopt the approach of H.R. 1102 and its
broader scope. This will ensure that public employees with 457
plans only may have the same rollover rights as workers with
TSAs.

With respect to the purchase of service credit, employees of State
and local governments, particularly teachers, move from State to
State during their careers. Under State laws, they frequently have
the option of purchasing credit for their prior teaching service in
the new system. In other words, they buy the time. Through such
provisions, they are able to obtain a defined benefit pension reflect-
ing a full career of public service when they finally retire. Some-
times these purchases, however, can be quite expensive. Existing
law permits purchases with 401(k) money and money from other
qualified plans. H.R. 1102 and the President’s proposals would
allow teachers and public employees to use money in TSAs and 457
plans to make these purchases, thereby, giving them a greater
range of assets from which to draw upon in order to enhance their
defined benefit pensions.

Let me turn to the defined benefit dollar limits. Virtually all
State and local government plans are defined benefit plans, and, as
such, are subject to the dollar limits in section 415(b) of the Inter-
nal Revenue Code on the benefits they provide. These limitations
are, in fact, quite complicated, as we all know, and impose cum-
bersome administrative burdens on public plans. It is often difficult
to predict in advance whether the 415(b) limitations will impact a
given participant, and, in fact, the overwhelming majority of par-
ticipants are ultimately not impacted by the limitations, in any
event, resulting in a lot of wasted administrative effort. On the
other hand, the uncertainties created by these complex rules have
an impact on members when they make retirement decisions. De-
pending upon their particular age and circumstances, they might
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find their promised benefits capped by an unforeseen application of
the limit. This is something they cannot foresee. They don't under-
stand the complexities of these rules.

While the administration has not proposed liberalizing the limits,
we applaud Representatives Portman and Cardin for taking the
initiative in this area. We also commend the Congressmen for pro-
posing an increase in the compensation limits under 401(a)(17) as
well as for proposing the maximum annual limits for TSAs and 457
plans be increased. Many public employees participate in these im-
portant savings vehicles which allow them to voluntarily contribute
a portion of their salaries on a tax-deferred basis. Again, while the
President does not include similar proposals, we urge him to sup-
port them as in your bill.

In summary, we are grateful for the strong leadership that has
been shown in this area. Pensions are a complex area, and we ap-
preciate the dedication that you have shown in advancing retire-
ment savings in the Nation, and | thank you for the opportunity
to testify.

[The prepared statement follows:]

Statement of Wayne Schneider, General Counsel, New York State Teacher’s
Retirement System; on behalf of the National Council on Teacher Retire-
ment, National Association of State Retirement Administrators, National
Conference of Public Employee Retirement Systems, and Government Fi-
nance Officers Association

I am pleased to have the opportunity to express support for H.R. 1102, the Com-
prehensive Retirement Security and Pension Reform Act, introduced on March 11,
1999, by Congressmen Rob Portman and Ben Cardin and similar pension provisions
put forward by the President. Those proposals were announced by Vice-President Al
Gore on February 11, 1999.

I am General Counsel of the New York State Teachers' Retirement System, one
of the Nation's 10 largest pension plans. We serve over 300,000 active and retired
public school teachers. I am here on behalf of the National Council on Teacher Re-
tirement, an association of 73 state and local retirement systems that serves more
than 11 million public school teachers and other public employees. The other major
public pension organizations, the National Association of State Retirement Adminis-
trators (NASRA), the National Conference of Public Employee Retirement Systems
(NCPERS), and the Government Finance Officers Association (GFOA) join in these
remarks. In addition, | have attached to this statement a letter from these organiza-
tions and other groups representing the states, local governments, and employee as-
sociations in support of H.R. 1102 and the President's proposals that address public
pension plans and their participants.

Among other things, H.R. 1102 and the President’s proposals will:

Expand pension coverage, especially for workers of small businesses;
Enhance retirement security of women;

Increase portability; and

Simplify the pension system.

I will focus my remarks on the key provisions in H.R. 1102 and the President’s
proposals which affect state and local government retirement systems.

EXPANDING PENSION PORTABILITY FOR STATE AND LoCAL GOVERNMENT WORKERS

We commend Reps. Portman and Cardin and the President for proposing ways to
expeigd pension portability options for state and local government employees. They
would:

« Allow certain types of rollovers among various types of retirement plans; and

¢ Permit the use of money in Section 403(b) tax sheltered annuities (TSAs) and
Section 457 deferred compensation plans (457 plans) for purchases of service credit
in governmental defined benefit plans.

Rollovers. Public sector employees have fewer opportunities to rollover pension
money when they change employers than do private sector workers. This is because
public sector employees generally have TSAs or 457 plans available to them, which
are subject to restrictive rollover rules. By contrast, individuals with 401(k) plans,
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which are commonly available in the private sector, have more rollover options.
Public employees generally do not have 401(k)s because Congress prohibited states
and localities from offering them in the Tax Reform Act of 1986. (Any 401(k)s set
up before then are grandfathered.) H.R. 1102 would eliminate these restrictions. A
public school teacher who participates in a TSA and who takes a job in the private
sector could rollover the TSA money into a 401(k) if her new employer makes one
available and allows the transfer. By the same token, if a state employee with a
457 plan moves to employment with a school district, he will be able to roll the
money in the 457 plan to a TSA. The President’s proposals treat TSAs in the same
manner, but would permit rollovers from 457 plans to IRAs only. We would encour-
age him to adopt H.R. 1102’'s broader scope. This will ensure that public employees
who have access to 457 plans only may have the same rollover rights as workers
with TSAs.

403(b) and 457 Money for Purchases of Service Credit. Employees of state and
local governments, particularly teachers, often move from one state to another dur-
ing their careers. Under state law, they frequently have the option of purchasing
service credit in their defined benefit plan in order to obtain credit for their teaching
service in another state (i.e., they can “buy” the time). Through such purchases,
they are able to obtain a pension reflecting a full career of public service when they
finally retire. Sometimes the purchases are quite expensive, however. Existing law
permits purchases with 401(k) and money from other qualified plans. As noted
above, few public employees have access to 401(k)s. H.R. 1102 and the President’s
proposals would allow teachers and other public employees to use money in TSAs
and 457 plans to make the purchases, allowing them a greater range of assets from
which to draw in order to enhance their pension benefits.

RESTORATION OF MAXIMUM PENSION LIMITS FORMERLY IN EFFECT

Defined Benefit Dollar Limits. Virtually all state and local government plans are
defined benefit plans and, as such, are subject to the so-called “dollar” limitations
of IRC Section 415(b) or the benefits they provide. These limitations are, in fact,
quite complicated and impose cumbersome administrative burdens on public plans.
It is often difficult to predict in advance whether the 415(b) limitations will impact
a given participant’s benefit. Moreover, the overwhelming majority of public employ-
ees ultimately are not affected by the limitations in any event, resulting in wasted
effort. The uncertainties created by the limitations also present potential traps for
plan participants who cannot be expected to be familiar with the complexities of the
federal tax laws as they make their retirement decisions. Depending upon their par-
ticular age and circumstances, they might find their promised benefits capped by
an unforeseen application of the limitations. While the Administration has not pro-
posed liberalizing the limits, we applaud Representatives Portman and Cardin for
taking the initiative in the area.

Liberalization of Other Limits. We also commend the Congressmen for proposing
an increase in the compensation limits under IRC Section 401(a)(17) as well as the
maximum annual limit for TSAs and 457 plans. Many public employees participate
in these important savings vehicles which allow them to voluntarily contribute a
portion of their salaries on a tax-deferred basis. While the President does not in-
clude similar provisions in his proposals, we urge him to support them for the rea-
sons stated above.

H.R. 1102 contains some important provisions directly affecting 457 plans, which
are widely supported by public sector organizations. My colleagues who administer
those plans will be presenting a separate statement on these proposals.

In summary, we are grateful for the strong leadership of Reps. Portman and
Cardin and the President in the area of pension reform. Pensions are a complex
area and we appreciate the dedication that they have shown in advancing retire-
ment savings in the Nation. | would be pleased to answer any questions.

e —

Chairman HoucHTON. Well, thank you, Mr. Schneider, and
thank you everybody. We will now go on to questions. I will turn
to Mr. Coyne.

Mr. CoyNE. | have no questions.

Chairman HouGHTON. No questions, okay. Mr. Portman.
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Mr. PorTMAN. Just quickly, David Strauss talked about his fa-
ther; 1 need to talk about mine just briefly, if that is okay, Mr.
Chairman. My father is in the back of the room over here; he has
been patient, as all of you have, and | wasn’'t going to talk about
this, but he showed up. He is here visiting today, and about 37
years ago he started his own business having been with a bigger
company. He took all the risks, was heavily in debt, and wanted
to start a pension plan for his employees, and he started with four
employees, and within six years had a defined contribution plan in
place, and only later took on a 401(k). Today, there are mechanics
who are retiring with over $400,000 in those accounts who turned
a wrench their whole lives, and that is one of the reasons | am here
and in this, and so | am delighted he is here tonight to be able to
tell him that we appreciate what he does, and we hope that more
small employers can be able to do that with these changes.

Ms. Mazo, thank you so much for your patience and brevity. You
aren't going to beat a dead horse; | probably shouldn’t beat a dead
horse either. | really appreciate the work that you all have done
in multiemployer plans. | know Jerry is going to get into this more
with you; | hope he will, but I really appreciate working with Mr.
Weller, Mr. Cardin, and others and your support of the bill.

I will beat a dead horse just a second, Ms. Shaffer. | really appre-
ciate your support of so many provisions in this specific bill. Let
me just raise a couple of things quickly for the record. You didn't
say this in your oral testimony, but in your written statement I
saw you didn't get that we put the tax credit in. We didn't have
it in last year; it is in now for start-ups, and you were supportive
of including that; it is included now.

Ms. SHAFFER. | amended it in my oral.

Mr. PORTMAN. Great, okay. Second, on this education idea, we do
have education provisions. Take a look at those; see what you think
of them. | don't want to get into a lot of detail about it, but we do
have retirement education for employer provided plans. It picks up
on the Graham-Grassley language from last year, and it is a very
important part, as | said earlier, of the overall effort here. See
what you think of that. We also put in some other provisions. It
is an eligible expense under the tax credit provisions to try to en-
courage small businesses to provide education. That was put in
specifically for that reason. So, | think we do address some of your
concerns in that area that you may not have seen, because it is in
the minutia, but let us know. The third issue is you make the
statement that only women at the high end are going to benefit
from the catch-up, and it is really not that helpful. | just say re-
spectfully—anybody can use it. | mean it is true—you said very few
women make over $75,000, that some women are not going to have
the disposable income for them to be able to do it, but if you are
going back into the workplace, you want to build up that nest egg
and you are making $30,000, $40,000 a year, this may be a pretty
good deal for you depending on the plan and the match and so on,
you may want to contribute more. Second, and this is very impor-
tant to remember, and, again, there is a lot of disagreement over
this, it is subject to the non-discrimination rules. So, to the extent
a woman is making an additional $5,000 catch-up, everybody else
benefits. | think that gets lost sometimes in this.
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Now, as you know, in the Senate bill, 1 think it is the Roth bill,
the non-discrimination rules don't apply, and a lot of people maybe
in this room would think they shouldn’t apply to the catch-up here,
but we did apply them, therefore, it will benefit, I think, a lot of
women who will just use it for themselves who may not be high in-
come but realize they need to get some retirement savings in place
with proper education, but also it is going to help everybody be-
cause of non-discrimination rules. So, | just wanted to, go over
that, again, because | appreciate your support of the overall em-
phasis and so on, but those are three areas where | think we need
to clarify the record. And working with State employees has been
great these last two years; thanks for your help, what you do to
educate your members.

Mr. Schneider, | would imagine you have mostly women among
your members.

Mr. SCHNEIDER. A majority are women, yes.

Mr. PORTMAN. | don't know, if you might just want to comment
about how you think this bill will help the special retirement needs
of women which we have talked about a lot today?

Mr. ScHNEIDER. Well, | think, certainly, the portability provi-
sions, for example. We have women who move out of the workplace,
who move out of teaching to raise a family, and they do come back,
and providing increased portability so they can buy back their serv-
ice will be very, very helpful to our members. Certainly, women do
move from State to State during the course of their lives, and
where they can buy the service credit and be able to use other re-
tirement money to build up their defined benefit pension, because
that certainly is the most valuable pension right you can have. In-
creasing that portability, increasing that flexibility will be very im-
portant to them.

Mr. PorTMAN. Ms. Calimafde, thanks for your help with helping
us identify some women out there in small businesses who were
impacted by this and who cared about it, and you talked a lot
about the catch-up provisions. You had three specific reasons you
thought this bill would help women, entrepreneurs, and other
small business people. Could you just touch on the limits issue that
has been addressed earlier by Treasury and others?

Ms. CaALIMAFDE. | think—and this sort of goes to what you were
saying—very often, in the 401(k) plan, you will have two-earner
couples, and the couple may be earning together, maybe $60,000,
$70,000. | don't think anybody would call that rich; they are mak-
ing that much, because both of them are working so hard. But very
often, what happens is the couple decides that one spouse will use
a lot of their salary to put into a 401(k) plan, and, quite often, the
15 percent limit cuts into that. | noticed H.R. 1102 would change
that 15 percent limit to 25 percent, and | think there are cases
where 15 percent of $50,000 is less than what the couple wants to
put away. And H.R. 1102 also raises the $10,000 limit up to
$15,000. I think that that kind of situation is not unusual out
there, and, very often, one of the spouses may have been out for
a certain amount of time, bringing up children, whatever, then re-
joins the workforce and then the couple decides they really need to
save quickly.
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Mr. PorTMAN. Thank you. Thank you, Mr. Chairman. Thank all
of you for your testimony.

Chairman HouGHTON. OK, Mr. Weller.

Mr. WELLER. Thank you, Mr. Chairman. First, | want to echo the
comments that Rob Portman made regarding the need for catch-up
mechanisms. Whenever | think of the need for catch-up, | think of
my sister, Pat, who took time off of work for a number of years to
be home with the kids, and, of course, during that time, they had
one breadwinner in the household rather than two, and, of course,
when you have little children, there is a lot of expenses let alone
have money leftover to set aside for savings, and once a working
woman goes back on a payroll, we need to give her the opportunity
to make up those missed contributions, and | certainly hope when
the final packages reaches the President, that there will be a catch-
up mechanism.

I also believe there is a need to, particularly, to help families
where you have, perhaps, out of a working couple, one of them is
not covered by a 401(k) or, perhaps, is staying home with the kids,
why not allow that couple to be able to set aside more than what
they are limited just for one person in their 401(k), essentially a
homemaker 401(k), perhaps, setting aside twice as much under
that. So, | think that is something we need to be taking a look at.

But, because of limitations on time, | would like to address a
question to Ms. Mazo here regarding section 415; of course, an
issue | have heard from a lot of the families who have a building
trades person in the family and of course frustration after working
many, many years are finding that these limits have reduced what
they expected to obtain from their multiemployer fund, and | know
in researching the section of the 415 compensation limits, origi-
nally they were essentially put in place to prevent corporate CEOs
and executives from feathering their own pensions. And, of course,
as time has gone by, the only people still under these 415 limita-
tions are building trades folks and multiemployer pension funds,
and that is why | really appreciate your testimony and the partner-
ship we have had over the last couple years working to address
this issue and working to help folks back home who have calluses
and work hard and get their hands dirty and work hard for many,
many years.

I was wondering if you can explain, perhaps, or give an example
or from a personal standpoint, maybe of an individual, what these
limitations mean? Of course, the legislation we have been working
on the last couple of years, which enjoys bipartisan support, would
remove totally the limitations for individuals on these section 415
multiemployer funds. | was wondering if you can just give an ex-
ample of what this would mean to an individual—?

Ms. Mazo. Thank you, Representative Weller. We very much ap-
preciate the help you have been giving us over the years on this.
You may have been hearing from some of the same people we have
been hearing from on that. I put out an email within my company
today asking for some examples in carefully targeted States, and
I will just kind of go through a few of them.

An example of a racetrack employee in Maryland—his pension
would have been $1,700 a month after 36 years of work. His pay
was only $1,600 a month at that point, so here is a person who is
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losing $1,200 a year which is just a little bit less than what David
Strauss’ father is living on, and he is losing it because of the 415
pay limits; secretaries—$25,000, $30,000 a year secretaries in
Cleveland who will lose about $4,000 a year of their pension be-
cause of the limits; ironworkers in lowa making $20,000, $21,000;
that is one of the plans that have just started moving into having
to have benefits cut because of 415; laborers in Ohio losing $2,000
to $6,000 a year from the pensions; bakery workers in Ohio losing
several thousand a year because of 415, and there is one that kind
of really always grabs me when 1 think of this example, and it is
something that is covered by your bill. It is not yet addressed in
the administration bill, and it has to do with the way the early re-
tirement limits as they are currently structured affect people who
need to take early retirement largely because of the nature of their
work.

Carpetlayers, think of people who—it is a plan | like the name
of, it is called resilient floor. It sounds nice, but it is people who
lay linoleum and carpets and tiles, and they will spend—a man
who can spend 25, 30 years on his hands and knees everyday, lay-
ing down—tacking down carpet and making sure it is neat. Some-
body who goes into this kind of trade at the age of 20 or so, after
25 or so, 30 years is ready to retire, but because he may be only
45, 50 years old, his benefit is cut, and we have an example of a
carpet layer who retired after 25 years—this is somebody from the
midwest—25 year on his knees; his pension is going to be cut from
$36,000 a year to $26,000 a year.

These are the kinds of people that we are trying to help, and we
really appreciate the help that you have been giving and that all
of you who are sponsoring H.R. 1102 are already giving for this.

Mr. WELLER. Well, those are good examples. When this issue
first came to my attention a few years ago, it was the spouse of
a cement finisher, and she goes, “You know, my husband leaves the
house at 6:00 in the morning; comes home tired every night, and
he has been doing it for 35 years.” Now, | have poured some ce-
ment, not many times, but a few times when | was growing up on
the farm; it is back-breaking work, and | can only imagine what
it would be like to do it every day for 35 years, and, of course, they
work hard, and in good times they have the opportunity because
of—you know, work a little overtime, and, of course, that means
more money is going into the pension fund because of the check off
on their paycheck, and with these current limitations, they are es-
sentially denied that opportunity to get the benefit of putting in
those extra hours, and that is why | believe this legislation is so
important, and | hope it is in the final package that the President
signs into law. So, thank you, Mr. Chairman.

Chairman HoucHTON. OK, thank you. Well, everybody, it is get-
ting late. [Laughter.]

Thanks very much; we are all done.

Ms. CALIMAFDE. Thank you, sir.

Ms. Mazo. Thank you.

Ms. SHAFFER. Thank you.

[Whereupon, at 6:59 p.m., the hearing was adjourned.]
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Statement of AlliedSignal Inc.

Thank you for this opportunity to express the support of AlliedSignal and its em-
ployee-owners for proposed legislation that would enhance retirement savings by
giving employees the option to reinvest dividends earned on company stock held in
an employee stock ownership plan (ESOP). We are pleased that this proposal is in-
cluded in H.R. 1102, The Comprehensive Retirement Security and Pension Reform
Act of 1999, and is supported by The ESOP Association, The U.S. Chamber of Com-
merce, the Association of Private Welfare and Benefit Plans (APPWP), The National
Association of Manufacturers and Financial Executives Institute.

The AlliedSignal Savings Plan is one of the most generous in the country, and
was featured as such in USA Today (Nov. 24, 1997). New employees may begin par-
ticipating as soon as they are hired. After one year, we match 50% of employee con-
tributions, and after 5 years we match 100% of employee contributions up to 8% of
compensation.

Our Savings Plan is an ESOP as it is primarily intended to be invested in em-
ployer stock. ESOPs provide an efficient means of accumulating assets for retire-
ment and an ownership interest in the employer. We believe strongly in employee
ownership which is why we contribute company stock to the Savings Plan to match
employee contributions.

AlliedSignal employs 70,500 people worldwide. Employees are the single largest
group of our shareholders, owning approximately 11% of the company. We take
pride in that and want that percentage to increase even more. Our employee-owners
are building wealth and sharing in the growth and success of the company.

In fact, we have 121 employees with account balances over $1 million, and over
3,500 with account balances over $250,000. Most of these are not company execu-
tives, but rather employees at various salary levels who save year after year, and
who benefit from our generous matching contribution.

There are 11 investment options for employees to choose from for their own con-
tributions. These include bond funds, equity funds and various asset allocation
funds, as well as a company stock fund. For many years we have been providing
financial investor information to our employees and holding financial counseling
seminars for them at no cost to help them make educated investment decisions.

Employee investment decisions are entirely up to them. We do not encourage or
discourage employee investments in company stock. In our communications with
employees we stress the importance of having a diversified portfolio.

Over the years Congress has enacted pro-ESOP legislation to encourage employ-
ers to establish and maintain ESOPs. One such benefit, which we utilize, allows
companies under certain circumstances to deduct dividends paid on company stock
held in the ESOP (Section 404(k) of the Internal Revenue Code). The availability
of this deduction was a significant factor in AlliedSignal’s decision to increase its
matching contribution in 1987 from 50% to 100% of each dollar contributed, up to
8% of compensation after 5 years. This increase has resulted in greater retirement
savings for our employees.

But in order to take the dividend deduction, the law mandates that we pay divi-
dends to plan participants in cash—passing them through the Savings Plan directly
to the participants. Our employees routinely complain when they receive their divi-
dend checks. They believe that the dividends belong in the Savings Plan where they
could grow for retirement. And as you well know, dividends that are reinvested in
a savings plan would over time provide a greater amount to tax at retirement.

We support efforts to increase retirement savings and avoid unnecessary leakage
in the private retirement system. Why encourage current spending when there is
such a significant need to increase retirement savings?

The Internal Revenue Service has ruled that employers may provide for the equiv-
alent of automatic reinvestment—but only if they jump through administrative
hoops, and create a structure that is complex and difficult to understand and ex-
plain to employees. And to complicate things further, the IRS does not allow all em-
ployees to qualify for the automatic reinvestment equivalent.

Legislation that would allow employers to provide directly for dividend reinvest-
ment, without the need for IRS rulings, regulations and paperwork would vastly
simplify the system, and provide equal treatment for all employees. Many
AlliedSignal employees have written to their congressional representatives in sup-
port of the legislation.

We applaud Chairman Houghton for holding this important hearing and giving
AlliedSignal and its employee-owners an opportunity to voice their support for en-
hanced retirement savings. We also applaud Congressmen Portman and Cardin for
including the ESOP dividend reinvestment proposal in H.R. 1102. There continues
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to be strong bipartisan support for the ESOP proposal in both the House and Sen-
ate. We urge the Subcommittee to act on this legislation at the earliest opportunity.

———

March 22, 1999

The Honorable Amo Houghton
Chairman, Subcommittee on Oversight
House Committee on Ways and Means
Washington, D.C. 20515

Dear Mr. Chairman:

It is our understanding that the House Subcommittee on Oversight will review
proposals to enhance our nation’s retirement policies, particularly those provisions
that were included in recent proposals put forth by members of the Ways and
Means Committee and the Administration at a hearing on March 23, 1999. The na-
tional organizations listed above, representing state and local governments, public
employee unions, public retirement systems, and millions of public employees, retir-
ees, and beneficiaries, support public pension provisions contained in the Com-
prehensive Retirement Security and Pension Reform Act of 1999 (H.R. 1120), spon-
sored by Representatives Rob Portman, Benjamin Cardin and others, and provisions
in the Administration’s fiscal year 2000 budget proposal. Such proposals would
strengthen the retirement savings programs of public employers and their employ-
ees throughout the country.

Both H.R. 1102 and the Administration’s FY 2000 budget proposal would enhance
portability in public sector defined benefit plans and allow workers to take their de-
ferred compensation and defined contribution savings with them when they change
jobs. H.R. 1102 would provide additional enhancements to portability and pension
simplification that we support. H.R. 1102 would provide more extensive portability
between all defined contribution and deferred compensation plans. It would also pro-
vide greater clarity, flexibility and equity to the tax treatment of benefits and con-
tributions under governmental deferred compensation plans. Finally, it would sim-
plify the administration of and stimulate increased savings in retirement plans by
increasing limits that have not been adjusted for inflation and are generally lower
than they were fifteen years ago, repeal compensation-based limits that unfairly
curtail the retirement savings of relatively non-highly paid workers, and allow those
approaching retirement to increase their retirement savings.

In particular, we support the following provisions contained in these proposals:

¢ Permit funds from 403(b) and 457 plans to be used to purchase permissive serv-
ice credits in public sector defined benefit plans, as is currently permitted within
other defined contribution plans;

« Allow rollovers of retirement benefits to and from 403(b) and 457 plans when
employees switch jobs;

« Allow greater flexibility in 457 distributions;

* Provide equitable tax treatment to Section 457 plan distributions made pursu-
ant to a domestic relations order.

* Remove the compensation-based limits with regard to all retirement plans;

* Restore the increased annual limits on contributions to defined contribution
plans, the annual benefit limits for defined benefit plans, and the amount of com-
pensation that may be taken into account under qualified retirement plans; and In-
crease and index the current catch-up contributions, and allow catch-up contribu-
tions under all salary reduction plans for anyone age 50 and older.

All of these provisions would help employees build their retirement savings, espe-
cially those employees who have worked among various public, non-profit and pri-
vate institutions. We appreciate that many of the proposals were included in the
President’s FY 2000 budget, and that all of them were encompassed in the com-
prehensive bipartisan legislation introduced by Representatives Portman and
Cardin. Our organizations applaud the leadership members of the House Oversight
Subcommittee and Ways and Means Committee have shown on public pension
issues and are hopeful you will have similar interest in these meaningful proposals.

If you have questions or need additional information, please contact our legislative
representatives:

Ed Jayne; American Federation of State, County and Municipal Employees; 202/
429-1188

John Stanton; California State Teachers’ Retirement System; 202/637-5600

Tim Richardson; Fraternal Order of Police; 202/547-8189
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Tom Owens; Government Finance Officers Association; 202/429-2750

Barry Kasinitz; International Association of Fire Fighters; 202/737-8484

Tina Ott; International Personnel Management Association; 703/549-7100

Kimberly Nolf; International Union of Police Associations; 703-549-7473

Neil E. Bomberg; National Association of Counties; 202/942—-4205

Susan White; National Association of Government Deferred Compensation Admin-
istrators; 703/683-2573

Chris Donnelan; National Association of Government Employers/International
Brotherhood of Police Officers; 703-519-0300

Bob Scully; National Association of Police Organizations; 202/842—-4420

Jeannine Markoe Raymond; National Association of State Retirement Administra-
tors; 202/624-1417

Ed Braman; National Conference on Public Employee Retirement Systems; 202/
429-2230

Gerri Madrid; National Conference of State Legislatures; 202/624-5400

Cindie Moore; National Council on Teacher Retirement; 703/243-3494

Frank Shafroth; National League of Cities; 202/626—-3020

Daryll Griffin; National Public Employer Labor Relations Association; 202/296—
2230

Clint Highfill; Service Employees’ International Union; 202/898-3413

———

Statement of AMR Corporation, Fort Worth, TX

LumMP SuM PENSION PAYMENTS: IMPACT OF MORTALITY TABLE RULES

Introduction and Overview

This testimony outlines the comments of AMR Corporation on one aspect of how
the Internal Revenue Code of 1986, as amended (“Code”), has been interpreted to
complicate unnecessarily the sponsoring of defined benefit retirement plans for em-
ployees. Under the Code, “qualified” pension plans must offer a lifetime stream of
monthly payments to plan participants, commencing upon retirement. Many pension
plans permit participants to receive the value of this lifetime income stream in a
single lump sum payment. In determining the “present value” of the lifetime income
stream that is being cashed out, the period over which payments are expected to
be made (the period ending with the assumed date of death) and the rate at which
funds are expected to grow (the assumed interest rate) are necessary assumptions.
The interest rate and mortality assumptions are therefore critical in calculating the
lump sum value of lifetime benefits.

The Retirement Protection Act of 1994 (the “RPA”) amended section 417(e) of the
Internal Revenue Code to specify an interest rate that must be used to convert a
pension to a single lump sum. The RPA also authorizes the Secretary of the Treas-
ury to prescribe a mortality table for use in calculating lump sums under section
417(e) of the Code. We perceive no problem with the current statutory language
itself, only with its implementation by the Internal Revenue Service.

The Internal Revenue Service has prescribed a mortality table for use by retire-
ment plans. We have no objection to the table itself. However, we are concerned
with the requirement that the table is to be used together with the mandatory as-
sumption that half of the participants covered by the plan are male and half are
female.

The requirement that a plan must assume that half its participants are male and
half are female is highly questionable. The participation in many plans is dominated
by one gender. It is an accepted scientific fact that females, as a class, have a longer
life expectancy than males, as a class. Prescribing an artificial “gender mix,” there-
fore, artificially and inaccurately enlarges or contracts the true average life expect-
ancy of the work force covered by the pension plan unless the plan’s gender mix
is actually in balance. Assumed life expectancy is a major factor in calculating the
amount of a lump sum distribution and in funding plans, regardless of whether a
lump sum distribution benefit is offered.

These regulations, which appear at Treas. Reg. Section 1.417(e)-1(d)(2) (the regu-
lations) (effective April 3, 1998), do twist actuarial reality by arbitrarily imposing
a mandatory gender neutral mortality table on pension plans that permit lump sum
payments. A directly relevant revenue ruling, Rev. Rul. 95-6, 1995-1 C.B. 80, 95
TNT 2-1, contains provisions that operate in tandem with the regulations. Under
these rules, regardless of whether the participants in a qualified defined benefit
pension plan are 90 percent female or 1 percent female, all lump sum payments



125

must be calculated using a mortality table that assumes the plan population is 50
percent female and 50 percent male. We anticipate that more concern will be raised
about this issue when companies with such plans realize that by 2000 all their lump
sum distributions will have to be calculated based on this arbitrary gender assump-
tion.

The legislative history accompanying the 1993 law mandating that Treasury cre-
ate appropriate mortality tables gives no indication whatsoever that Treasury
should issue such an arbitrary rule. If Treasury and the IRS are unwilling to change
their rules to reflect actuarial reality, we hope that Congress will amend this law
to mandate that Treasury utilize gender factors reflecting reality in those benefit
plans where participant gender ratios are particularly unbalanced.

The Problem

A lump sum distribution from a qualified defined benefit pension plan to a partici-
pant is designed to be the “actuarial equivalent” of the payments that would other-
wise be made during that participant’s lifetime following retirement (or over the
joint lifetime of the participant and the participant’s spouse or other designated an-
nuitant). To fund this lifetime income, a plan can use assumptions based on the ex-
pected lifetimes of its participants and can recognize, for example, that the covered
participant population is 80 percent female and 20 percent male. The assumed mor-
tality dates of participants is obviously a major factor in funding pension benefits,
and it is a universally-accepted and well-documented fact that females will on aver-
age out-live males of the same age.

In contrast, if lifetime benefits are paid out in a lump sum, actuarial reality as
described above for funding plans is ignored under current Internal Revenue Service
rules. To determine the amount of lump sum payments, the regulations and Rev.
Rul. 95-6 require plans to use a mortality table that assumes half the covered par-
ticipant population is male and half is female. In the example given above (80 per-
cent female and 20 percent male), the mandated 50/50 assumption artificially short-
ens the expected lifetimes of plan participants who are female, at least in compari-
son with the actual gender factors that can be used in the plan’s funding. Nothing
in the statute, which simply requires a “realistic” mortality table without reference
to gender, mandates this arbitrary result.

Looking at this result from another perspective, the greater the gender disparity
in favor of males, the more likely the plan will be underfunded if benefits are regu-
larly paid in the form of a lump sum. Conversely, the greater the disparity in favor
of females, the more the plan will become overfunded because expected lifetimes are
artificially reduced.

Current Law

The Retirement Protection Act of 1994, enacted as part of the General Agreement
on Trade and Tariffs, amended section 417(e) of the Code, as well as other sections
of the Code and the Employee Retirement Income Security Act of 1974, as amended.
GATT made two significant changes affecting the calculation of minimum lump sum
payments. First, the statute redefined the applicable interest rate. Second, the legis-
lation authorized the Treasury Secretary to prescribe a mortality table for use in
calculating the present value of qualified plan benefits. Nothing in the legislative
history of GATT indicates that Congress intended to preset a particular gender
blend version of GAM 83.

Less than two months after passage of GATT, the Internal Revenue Service quick-
ly published a mortality table in Rev. Rul. 95-6 for use under section 417(e). As pro-
vided in the statute, the Service's table uses the current prevailing commissioner’s
standard table for group annuities, or the 1983 GAM Table, which is a sex-distinct
table (GAM 83). However, the ruling requires a 50/50 mandatory gender split as-
sumption.

As mentioned above, the Secretary issued final regulations on both the new inter-
est rate mortality table assumptions, in April of 1998. The regulations provide spe-
cific guidance on how the interest rate provisions are to be implemented. In con-
trast, for the applicable mortality table, the regulations provide only that the table
is to be “prescribed by the Commissioner in revenue rulings, notices, or other guid-
ance published in the Internal Revenue Bulletin.” Treas. Reg. Section 1.417(e)-
1(d)(2). Treasury's approach of publishing the table required by the statute in a rev-
enue ruling, instead of in the regulations, effectively precluded needed public com-
ment on the 50/50 mandatory gender split that would have otherwise been required
under the Administrative Procedures Act.

The adverse impact of the regulations will be felt particularly in industries where
plans are collectively bargained. These plans, presumably for historical reasons,
cover work forces that are frequently heavily skewed by gender. Collectively bar-
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gained workforces that are dominated by females include flight attendants and
skilled nurses. Conversely, such workforces dominated by males consist of, for exam-
ple, heavy construction, road building, pilots, long-haul trucking, movers of house-
hold goods, oil and gas, mining, and forestry workers. Accordingly, this arbitrary
regulatory fiat will work to overfund pensions in industries where rates of female
plan participation are particularly high and will work to underfund pensions where
rates of male participation are high.

Rev. Rul. 95-6 hardly levels the playing field between annuities and lump sums.
Male employees in male-dominated plan populations will be strongly encouraged to
take their benefits in a lump sum in order to take advantage of the windfall, pos-
sibly exposing their retirement security to the increased risk of dissipation of their
retirement “nest egg.” Female employees in female dominated plans will receive less
than they would if the plan assumptions reflected reality of workforce participation
by gender.

Effect of a 50/50 Mortality Table

The Service's 50/50-gender blend table has an unintended and inequitable effect
on the level of funding and on the calculation of the present value of lump sum pay-
ments. As previously discussed, the primary focus of GATT was on reducing under-
funding of pension plans. Accordingly, GATT's applicable mortality table was de-
signed to prevent plan sponsors from making assumptions that placed plans at risk
by minimized funding obligations. The 50/50 mortality table assumptions negate
that goal by reducing a plan’s ability to provide an accurate and adequate funding
level. The 50/50 assumption, which can be objectively inaccurate, requires plan ad-
ministrators to calculate actuarially inaccurate present values of lump sum pay-
ments, at least where plan population by gender is unbalanced.

For example, if an individual would receive a $1,000 lump sum payment at retire-
ment based on GAM 83 using gender specific mortality, the following table presents
the adjusted lump sum amount that would be paid to that individual using the 50/
50 blended table:

Effect of Blended Mortality—Table on Gender Specific Lump Sum of $1,000
[Discount Rate: 7.0 percent]

Age Male Female
$1,042 $955
$1,053 $944
$1,068 $929

This table shows that an age 60 male retiree receives a $53 windfall under the
50/50-blended table and an age 60 female retiree receives a $56 shortfall.

Proposed Amendment

Congress should rectify this inaccurate treatment by amending the Code to in-
clude a rule addressing use of the required mortality table for those plans which
contain a lump sum distribution option and which cover populations that are pri-
marily male or primarily female. For example, the Code could be amended to in-
clude a proposal that would provide an alternative rule for determining the present
value of a permitted lump sum payment if 80 percent or more of a plan’s covered
participant population is comprised of a single gender. In such cases, the plan would
be permitted an election to utilize Treasury’s applicable mortality table with the as-
sumption that the dominant gender comprises 80 percent, and the minority gender
comprises 20 percent, of the plan’s covered participant population. In order to keep
the proposal simple, the rule could provide that, if in any subsequent plan year the
plan did not satisfy the 80 percent test then, in that and all successive plan years,
the plan sponsor could not make such an election.

Statement of Dianne Bennett, President, Hodgson, Russ, Andrews, Woods
and Goodyear, LLP, Buffalo, NY

My name is Dianne Bennett. | am President of Hodgson, Russ, Andrews, Woods
& Goodyear, LLP, a 170-lawyer law firm headquartered in Buffalo, New York. | am
writing on my own behalf and not on behalf of any of my colleagues or clients. |
have been involved with tax policy since 1975. | am the principal editor and creator
of a book edited by me with 5 of my colleagues, Taxation of Distributions from
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Qualified Plans, published by Warren Gorham & Lamont, and the author of several
articles, including a seminal article on simplification of distributions entitled “Sim-
plifying Plan Distributions,” published in the January 18, 1998, issue of Tax Notes.
My law firm represents hundreds of employers for employee benefit purposes, most
of them considered small by the demographic standards of the Congress, most of
them covering fewer than 1,000 participants and the greater majority covering fewer
than 100 participants. Hodgson Russ also is unusual in that it administers “small”
defined contribution plans. Therefore, | have extensive experience in the areas ad-
dressed by the Subcommittee.

My comments in this statement address H.R. 1102, the “Portman-Cardin Bill,” the
“Comprehensive Retirement Security and Pension Reform Act of 1999.”

Portman-Cardin has laudable goals, “to give all Americans the opportunity to bet-
ter prepare for retirement, to provide meaningful savings opportunities for employ-
ers of small business, and to enhance retirement security of women, the disabled
and families,” among others. In spite of the laudable goals, I am convinced that
most of the significant provisions of the Portman-Cardin Bill in fact will have the
opposite effect. The most significant provisions of Portman-Cardin will shift tax ben-
efits to higher-income taxpayers. Virtually every significant provision is designed to
grant tax benefits to participants in plans who earn more than $100,000 annually.
The likely result is to shift of the tax burden from higher-income taxpayers to lower-
income taxpayers and to take benefits away from middle- and lower-income tax-
payers. | believe it likely that the effect of Portman-Cardin, were it to pass, would
be to expand retirement plans that benefit only owners of businesses and to reduce
dramatically the benefits granted to non-owner employees in small business plans.

The specific provisions that are most likely to produce this adverse effect on re-
tirement income for middle-and lower-class taxpayers are (1) the increase in com-
pensation counted for retirement plan purposes from $160,000 to $235,000, (2) the
increase in the maximum annual employee salary reduction contributions to a
§401(k) plan from $10,000 to $15,000, (3) the increase in the maximum permitted
contributions to a defined contribution plan from $30,000 to $45,000, (4) the expan-
sion of the SIMPLE plan to pure salary reduction, with increased limits, and (5) the
return to facts and circumstances non-discrimination testing.

THREE SAMPLE PLANS

| selected at random 3 of the plans we administer, representing very different sec-
tors: health (a medical group of more than 60 participants), manufacturing (the non-
union segment of more than 80 participants), and a distribution company with 20
participants.

In the case of the 60+ participant medical group, the only persons in 1998 contrib-
uting at the $10,000 limit were 4 doctors earning more than $100,000 per year.
Eight other participants contributed over $5,000 and 5 of those earned over
$100,000 per year. It is clear to me that an increase in the amount of compensation
that can be counted, the $10,000 §401(k) limit, and the §415 maximums will result
in the doctors contributing more to their plan, but no one else doing so. In addition,
it is likely that the plan will be redesigned so that the doctors can continue to
achieve their higher maximum contributions, while a smaller percentage of com-
pensation and smaller dollar benefits are contributed for everyone else. This is
achieved by the increase in the maximum compensation to $235,000, the increase
in the $30,000 limit to $45,000, the applicability of a facts and circumstances tests,
and the interplay of all of these with cross-testing.

With respect to the 80+ participant manufacturing company plan, of the 8 persons
contributing at the maximum in 1998, 3 are the business owners each earning more
than $100,000 per year, 3 of the remaining 5 earn over $80,000. The lowest salaried
person who contributed the maximum earns over $65,000. If the limits are in-
creased, the owners clearly will contribute more, and the amounts contributed for
the other participants will be less.

The third plan with 20 participants had only 1 participant contributing at the
maximum. He is the owner and CEO and earns over $100,000. The only other per-
son contributing over $3,500 in this plan earned over $60,000.

The conclusion one must draw from these representative samples is that the high-
er-income taxpayer generally will be the ones who benefit from Portman-Cardin.
The tax benefits will be provided primarily to people earning more than $100,000
annually. And do not be misled: benefits will be taken away from other participants.
These results are in direct contradiction to the stated goals of Portman-Cardin.
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EFFeCT ON SIMPLE CHANGES

The SIMPLE plans have not been attractive to our clients, because of the required
contributions. By removing the required contributions and permitting a salary-
reduction-only SIMPLE plan, with higher limits, some of the smaller employers will
shift to SIMPLE plans for the owners to contribute their $15,000, and with no em-
ployer contributions. Again, the goals of Portman-Cardin will be vitiated.

EFFECT ON WOMEN

The statement that these changes will enhance retirement security of women also
is not correct, based on my experience. The only provision that might benefit women
as a class is the required accelerated vesting in matching contributions. Although
most of my clients would disagree with the positions | take in this statement (be-
cause they are business owners and they do not want to be told how much to con-
tribute for their employees), they certainly will oppose this provision. The idea that
individuals can “catch up” on contributions also will benefit primarily higher-income
taxpayers. As you can see from the examples | cited above, middle-and lower-income
taxpayers do not make enough money to contribute $15,000 of their own money per
year, much less $20,000. People making $30-$40,000 cannot contribute $20,000, un-
less they are second earners in a very high income family. It is untenable, in my
view, to say that this provision will benefit women.

RoTH 401(K)

I also am compelled to comment on the notion of after-tax “qualified plus” 401(k)
contributions. The Roth IRA already is considered by virtually every tax policy ex-
pert to be a tax policy stood on its head. It is a complete shift of tax benefits to
higher-income taxpayers, providing tax benefits they do not need to save money
they would already save. My clients who have established Roth IRAs are semi-
retired wealthy people who can manage to control their income in a particular year,
and the children and grandchildren of wealthy taxpayers whose parents and grand-
parents establish Roth IRAs for them. Yes, | give my adult children Roth IRAs in
their Christmas stockings; frankly, we all smile over the abusive tax benefits that
are shifted towards us and away from those who truly need incentives to save. Pro-
viding “qualified plus” contributions in 401(k) plans exacerbates the shifting of tax
benefits to higher-income taxpayers, helps the wealthy have more money for their
children to inherit, and undermines the qualified plan system. Furthermore, the
Roth 401(k), like the Roth IRA, is a lesson in complexity, rather than simplification.

IRA EXPANSION

The expansion of IRAs to $5,000 also threatens to close many small business re-
tirement plans. If a small business owner can contribute $5,000 for himself or her-
self to an IRA, why should the owner establish a qualified plan and contribute for
others? Many middle-and lower-income employees do not value, dollar for dollar,
contributions to retirement plans. To remain competitive in the workplace, many
employers prefer to give these employees their wages directly in cash. If the goal
of Congress is to promote retirement savings by those who otherwise might not
save, it is doing the opposite by increasing the IRA limits and diverting funds away
from qualified plans.

RED-TAPE OR NOT

There are other provisions in Portman-Cardin that purport to provide opportunity
for employees of small business. Among these is elimination of IRS user fees for
small business plans. In fact, again, | know of no clients who have failed to establish
plans because of IRS user fees. The user fees are small enough for various prototype
plans, as low as $125, that virtually no business owner fails to establish a plan be-
cause of IRS user fees. Again, the emphasis is in the wrong place. It is not the “red
tape” of a user fee that precludes small business owners from establishing qualified
plans. It is the marketplace that forces them to pay their employees as much cash
as possible. Just like the other provisions of Portman-Cardin, this one will have vir-
tually no effect on the small business owner.

SIMPLIFICATION

There are a few provisions in Portman-Cardin that make sense from my experi-
ence. These include repeal of the rule that limits the availability of plan loans for
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self-employed persons, the repeal of the “same desk” rule and the increase in port-
ability. But, extending the 60-day deadline for “hardship” is a complication.

Portman-Cardin purports to aim for simplification, but, like all other Congres-
sional encroachments into the pension law, it does not. Dictating to the IRS the
nitty-gritty of the minimum distribution rules does not simplify. Adding an exten-
sion of the 60-day rollover deadline for “hardship” situations does not simplify any-
thing. There are myriad bills introduced each year by well-meaning representatives
to add exceptions to the 10% additional income tax on early distributions; most are
applicable only to IRAs and not qualified plan distributions. Again, although the in-
dividual goal may seem worthy, the result is a morass of laws that are difficult to
enforce and create enormous complexity. Studies have shown, as well, that the 10%
tax is not a deterrent to those who need the funds for any reason.! So if people need
the funds, let them take it out with the 10% tax. But stop creating exceptions—and
exceptions to exceptions. These are exactly the types of provisions that preclude
portability as well, because they differentiate among distributions from different
types of plans.

My suggestion is that Congress give the IRS leeway to develop reasonable rules.
Congress can set some parameters. But it should not try to write regulations into
statutes. It could repeal some of the specifics now inherent in the minimum dis-
tribution rules—without stating exactly what the replacement rules should be.
Again, give the IRS leeway and the direction to simplify these rules.

The repeal of the so-called “multiple-use test” also will benefit higher-income tax-
payers at the expense of lower-income taxpayers. Our experience with the plans we
administer indicates that at least 75% of the § 401(k) plans see the salary reduction
contributions of higher-income participants reduced because of the multiple-use test.
Repeal of the test simply allows more discrimination against lower-income partici-
pants. Repeal of the test hardly can be classified a simplification. All plans now
have their administration set up on computers and run these numbers as a matter
of course. The programs are there; to have the computer spit out one more test is
not a complexity.

FACTsS AND CIRCUMSTANCES TESTING

The return to facts and circumstances testing proposed in Portman-Cardin is dis-
turbing. The IRS cannot handle the burden of evaluating every nondiscrimination
test through what we used to refer to as the “smell test.” And, although reversion
to old law may seem like a simplification, in fact, it is a complication. It also will
result in game-playing by employers who want to deny appropriate benefits to par-
ticipants in plans. Employers have learned to live with the “bright line” tests and
wish in many ways simply to be left alone. Congress needs to address complexity
and simplification. But it needs to do so forthrightly.

BETTER BENEFITS

These are a few prowsmns of Portman-Cardin that my experience tells me will
result in better benefits for “workers,” as the bill purports to do. One of these is
the proposal to permit 25% of total participant compensation to be made as a de-
ductible contribution to any type of defined contribution plan, rather than the cur-
rent 15% limit that is applicable to profit sharing plans. Generally, this change
would permit employers to maintain 1 plan, instead of a combined profit sharing
and money purchase pension plan. Although one can argue that a money purchase
pension plan provides more security, in some cases employers simply are not offer-
ing more than the 15% limit when they would do so, if permitted, under one plan.
Of course, if the dollar limitations are increased so that compensation is counted
in excess of $160,000, it is not clear that any employer would set up a plan that
resulted in more than 15% of compensation being contributed. In fact, likely some
of the paired money purchase pension plans would be terminated.

CONCLUSION

The language promoting Portman-Cardin offers the opposite of what the provi-
sions will effect. Congress needs to take a long, hard look at the types of provisions
it has put in effect to date in the pension area and the types it is considering in
this legislation. It owes it to the American people to stop the constant changes in
the pension law to the point where the complexity is overwhelming (such as the nu-
merous bills referenced above that would add exceptions to the 10% additional tax

1Chang, “Tax Policy, Lump-Sum Pension Distributions, and Household Saving,” 49 Nat'l Tax
J. 235 (June 1996).
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on early distributions), and not to expand limits on benefits under the guise of pro-
viding benefits to working people who currently have little or no benefits. Almost
every provision of Portman-Cardin will benefit those who already save sufficiently
for retirement, and likely will lead to the reduction of benefits for many of the rest.

[By permission of the Chairman]

Statement of Central American and Caribbean Textiles and Apparel
Council, San Salvador, El Salvador

This statement is submitted by the Central American and Caribbean Textiles and
Apparel Council (CACTAC), a Regional interest group representing the textiles and
apparel industry of all CBI countries. Its purpose is to advance this important labor
intensive sector to become fully competitive in the global economy, to improve its
contribution to the economic and social development of the Region and to enhance
trade relations with important partners like the United States. CACTAC members
generate over 400,000 direct jobs and exports of apparel goods to the U.S. are close
to U.S. $8.2 Billion Dollars, in 1998.

Passage of this legislation, H.R. 984 is paramount to maintain stability and secu-
rity in the Region. Given the degree of manufacturing integration in 807 and 807—
A (production sharing), U.S. imports from the CBI contain over 80% U.S. value. This
means, U.S. in.dustry, services and labor share the highest percentage value of
trade and production from CBI apparel goods imports. In Dollar per Dollar relation-
ship the United States clearly is the main beneficiary. However in overall terms the
Region greatly benefits, so at the end we have a win-win relationship.

This production sharing U.S. CBI integration is the natural stategic alliance need-
ed, to successfully compete with China after the year 2005, when all quotas should
be terminated according to WTO Agreement on Textiles and Clothing, ATC. For this
reason, CACTAC believes that, the sooner U.S.—CBI negotiate a comprehensive free
trade agreement, FTA, the sooner we should be ready to take up the challenge with
a fair chance of success.

H.R. 984 contains the basic NAFTA provisions that would meaningfully enhance
the Caribbean Basin Economic Recovery Act | and Il since it would grant equiva-
lent tariff and quota treatment during the transition period to CBI originating goods
equal to the NAFTA treatment. As you know this provision would permit that not
only U.S. yarn forward apparel goods to receive a preference but also those made
with CBI regional fabric. This is a very important development element since the
Region can not remain only a basket for just sewing operations, CBI should rather
be the U.S. equal partner in this business.

As you know, through the nineties, the CBI Region has been one of the most dy-
namic growing exporters in the World, showing a 26% percent market share growth
for the period 93-97 or a healthy 6.5% average annual growth, however it falls
down from 97 to 98, actually losing market share in 3.05%.

This down ward trend also shows up in terms of U.S. imports by Dollar value,
1998 experiences the lowest growth rate in record, as a matter of fact, for the fist
time the CBI Region is growing at a slower pace than the World, 9.04% for CBI,
versus 12.49% for the World growth, see exhibits A and B.

Devastation caused by George and Mitch last year, the slow recovery of the Asian
crisis and a crawling South American financial crisis, are causing deep concern in
the Region, that this trend may continue through 1999. Should this be the case Mr.
Chairman the CBI countries may badly fall behind in providing employment for our
people, risking lowering key social devolopment indicators in the entire Region, fol-
lowed by social unrest and instability in many of our young democracies.

Mr. Chairman, CACTAC shares your unshakable tenacity to defend U.S. free
trade with the Region, particularly your view and intent; Sec. 102 POLICY, “to seek
accession of CBI countries to the NAFTA or a free trade agreement comparable to
the NAFTA at the earliest possible date, with the goal of achieving full participation
in the NAFTA or in a free trade agreement comparable to the NAFTA by all part-
nership countries not latter than January 1, 2005.” We also feel CCARES is the in-
termediate step we need to avoid standing still and keep the momentum going to-
wards the Free Trade Agreement.

Finally Mr. Chairman, a meaningful CBI Bill has been anxiously awaited for the
last six years, unfortunately experiencing many frustrations on the way. This time
with your unswerving resolve we are sure H.R. 984 will succeed in passing quickly
full Committee and finally merge with the Senate Bill in Conference. At such point
we must make sure the final legislation does carry the provisions you have intended
in this bill.
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Thank you for the opportunity to present our views on the subject.
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Exhibit 3
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Statement of Paul Yakoboski, Senior Research Associate, Employee Benefit
Research Institute

The voluntary employment-based retirement system has been a success for Amer-
ican workers at large employers: 85 percent of workers at employers with 100 or
more employees are covered by a retirement plan. Two-thirds of workers at large
employers actually participate in a defined contribution plan at work.

However, the same cannot be said of workers at small enterprises. At very small
employers (those with under 25 employees), 20 percent of workers are covered by
a retirement plan, and at employers with 25-99 employees, 50 percent of workers
are covered by a plan. At very small employers (those with under 25 employees),
only 15 percent of workers actually participate in a defined contribution plan, and
at employers with 25-99 employees, 36 percent of workers are plan participants.

Why don’'t more small employers sponsor retirement plans? In 1998, the Small
Employer Retirement Survey (SERS) examined small employers (100 or fewer em-
ployees) and retirement plan sponsorship.? SERS identified three main reasons
small employers do not offer a retirement plan:

« The first reason, which is a largely ignored but important fact, is what small
employers see as their workers’ preference for wages and/or other benefits: 22 per-
cent of small employers cited this as the most important reason why they did not
offer a retirement plan.

« The second main reason cited by small employers for not offering a plan is ad-
ministrative costs. Fourteen percent cited cost of plan set-up and administration as
the most important reason for not offering a plan, and an additional 4 percent cited
too many government regulations as the most important reason for not offering a
plan.

¢ The third main reason is uncertain revenue, making it difficult to commit to
a plan. Sixteen percent cited this as the most important reason for not offering a
plan.

So, while administrative issues matter, the point we need to emphasize is that
other factors are also at work that need to be taken in account when discussing pol-
icy options.

In addition, it appears that there is a fair amount of misunderstanding about re-
tirement plans among small employers who do not sponsor one, especially regarding
costs. For example, the survey found that one-third of small employers without a
plan don’'t know that a plan can be set up for less than $2,000, and many think
they are legally required to match all employee 401(k) contributions. In fact, spon-
soring a plan does not have to be as expensive and administratively burdensome as
many employers apparently believe.

There are reasons to be optimistic about the prospects for increased plan sponsor-
ship among small employers:

« Sixty-eight percent of those without a plan do not think their employees are
well prepared for retirement.

¢ One-half of those without a plan have seriously considered it in the past.

« Seventeen percent say they are very likely, and 27 percent somewhat likely, to
start a plan in the next two years.

The findings indicate that if significant progress is to be made in retirement-plan
sponsorship among small employers, we must address employer concerns about of-
fering plans and better educate them as to the options that are available to them
and what these options actually entail. However, the findings also show that effec-
tive policy must also help make retirement planning and saving a priority for the
workers in small businesses as well.

PLAN EVOLUTION AND ITS IMPLICATIONS

Individuals today have greater opportunities to plan and save for retirement than
members of any previous generation. It can be argued that retirement plans today
match the reality of the work experience for most Americans better than at any
time in history. The “lifetime job” has never existed for most workers.2 Over recent
years (1983-1998), median tenure among male workers has dropped noticeably, but
this decrease was concentrated among prime-age male workers (chart 1). Despite
this decline, tenure in 1998 was comparable with that of decades past. Tenure levels
for female workers have risen consistently over time (chart 2). The fact is that there
has always been a good deal of “job churning” in the U.S. economy. Retirement plan
design and public policy have evolved over time, and this evolution means that
plans are better suited to meet the needs of mobile workers.
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Vesting requirements were instituted with the Employee Retirement Income Se-
curity Act of 1974 (ERISA) and have become more stringent over time.3 The Rev-
enue Act of 1978 codified 401(k) cash or deferred arrangements into law. The de-
fined contribution plan market has experienced dramatic growth over time, spear-
headed by 401(k) plans.# Such plans are offered as complements to defined benefit
plans among large plan sponsors and as primary retirement vehicles among smaller
companies and those just instituting a plan.5 Benefit portability upon job change
(being able to take the retirement assets when leaving a job) and the potential for
workers to fully preserve benefits are key features of defined contribution plans. Hy-
brid plans have emerged combining features of defined benefit and defined contribu-
tion plans, including the portability features of defined contribution plans.6

But it is also obvious that workers today face far greater individual responsibil-
ities and very explicit decision-making requirements that will directly affect their
retirement income security. So while the vehicles for retirement income security are
there, the question remains as to whether workers are taking full advantage of the
opportunities afforded them. In many instances, unfortunately, the answer is “no.”
To begin with, one-third of workers are not saving for retirement.

Among those saving, other concerns arise—such as whether contribution levels
are adequate and whether the money is being invested wisely. For example, wheth-
er workers will accumulate adequate assets in their 401(k) plans to help fund their
retirement will depend in part on the amount they contribute and how those funds
are invested. EBRI analysis has provided stark evidence of the effect that plan fea-
tures and legal limits can have on workers’ decisions about contribution levels. On
the investment side, a real dichotomy exists in allocation behavior among workers
within similar demographic groups: A significant fraction of participants, particu-
larly younger ones, are heavily invested in equities, while at the same time a large
percentage of their peers hold no equities at all in their accounts.

Another major concern is whether retirement assets are actually preserved until
retirement occurs. Research indicates that the level of retirement benefit preserva-
tion is low among many segments of the working population, despite the fact that
preservation rates have been increasing over time. Many workers, especially young-
er ones, “cash-out” and spend their retirement assets when they leave a job, rather
than rolling the assets over into another retirement account.

CONTRIBUTION LEVELS IN 401(K) PLANS

EBRI has analyzed the contribution levels in three large 401(k) plans that had
approximately 200,000 participants combined. These plans were sponsored by IBM,
AT&T, and New York Life for their employees, and all have employer matching pro-
visions to encourage employees to participate and contribute. There are constraints
placed on employees’ maximum contribution levels, set by both the specific plan and
federal law. These plans also have well-developed educational programs designed to
assist workers in making appropriate decisions regarding their participation in a
401(k) plan.

The findings provide clear evidence of the effect that plan features and legal lim-
its can have upon workers decisions of level of contribution to a plan.”

« The most striking result is that 30 percent or more of the participants analyzed
have their contribution rate directly affected by plan design.

¢ Findings indicate that older workers tend to have their contributions con-
strained by maximum limits (plan or legal), probably because they tend to be more
focused on retirement and thus more likely to contribute at higher levels. Many
younger workers recognize the value of the employer match, contributing just
enough to take full advantage of that plan feature—but no more.

« Plan features also appear to interact with worker earnings in determining con-
tribution rates. Lower-earning participants are more likely to contribute the max-
imum amount that is matched, taking advantage of all the “free” employer money
that is available. Higher-earners are more likely to contribute the maximum amount
allowed by the plan or the tax code.

« Employer attention is often focused on the issue of getting workers to partici-
pate in 401(k) plans at levels that will lead to an adequate retirement income. Such
participation is also needed to pass Internal Revenue Code discrimination testing.
These findings would indicate that one way to boost worker contribution rates in
a plan would be to increase the percentage of salary upon which matching contribu-
tions are made.

* The 402(g) limit imposed by law is a binding constraint for some workers, and
effectively restrains the amount of earnings they are able to save for retirement on
a tax-deferred basis. It is older, higher-earning participants who are most often con-
strained by this limit. However, it is precisely at this point in a career, i.e., when
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one is older and earning levels have risen, that many workers start devoting serious
attention to planning and saving for retirement.

ASSET ALLOCATION IN 401(K) PLANS

The Employee Benefit Research Institute (EBRI) and the Investment Company
Institute (ICI) have been collaborating over the past two years in the collection of
data on participants in 401(k) plans. In this collaborative effort, known as the EBRI/
ICI Participant-Directed Retirement Plan Data Collection Project, EBRI and the ICI
have obtained data for 401(k) plan participants from some of their sponsors and
members serving as plan recordkeepers and administrators. The data include demo-
graphic information, annual contributions, plan balances, asset allocation and loans.
In 1996, the first year for which data are available for analysis, the EBRI/ICI data-
base appears to be broadly representative of the universe of 401(k) plans. The data
include information on 6.6 million active participants in 27,762 plans holding nearly
$246 billion in assets. Furthermore, it is by far the most comprehensive source of
information on individual plan participants.

The principal findings regarding asset allocation are:8

« For all participants, 44.0 percent of the total plan balance is invested in equity
funds, 19.1 percent in employer stock, 15.1 percent in guaranteed investment con-
tracts (GICs), 7.8 percent in balanced funds, 6.8 percent in bond funds, 5.4 percent
in money funds, 0.8 percent in other stable value funds, and 1.0 percent in other
or unidentified investments. This allocation implies that over two-thirds of plan bal-
ances are invested directly or indirectly in equity securities.

¢ Asset allocation varies with age. Younger participants tend to be more con-
centrated in stock-related investments, whereas older participants are more heavily
invested in fixed-income assets. For example, the average share held in stocks
through equity funds, company stock, and balanced funds declines from 76.8 percent
for participants in their twenties to 53.2 percent for participants in their sixties. In
contrast, fixed-income investments rise from 22.1 percent for participants in their
twenties to 45.9 percent for participants in their sixties. More specifically, younger
participants hold more of their account balances in equity funds than older partici-
pants, who tend to invest more heavily in GICs and bond funds. The trend is less
true for employer stock.

« Investment options offered by 401(k) plans appear to influence asset allocation.
Plans offering only the options of equity, bond, balanced, and money funds tend to
have the highest allocations in equity funds. The addition of company stock to these
options substantially reduces the allocation to equity funds. The addition of GICs
to the four options lowers allocations to all other investment options, with the great-
est effect on bond and money funds.

« Employer contributions in the form of company stock affect participant alloca-
tion behavior. Participants in plans in which employer contributions are made in
company stock appear to decrease allocations to equity funds and to increase the
allocation of company stock in self-directed balances. In these plans, the average
concentration in company stock from both employer-directed and participant-di-
rected investments combined exceeds fifty percent of total plan balances for all age
groups younger than 60.

* The allocation of plan balances to equity funds varies from participant to partic-
ipant. For example, 24.5 percent of the participants have over 80 percent of the plan
balances invested in equity funds, whereas 6.9 percent have less than 20 percent
allocated to equity funds and 30.6 percent hold no equity funds at all. However, of
those with no investments in equity funds, more than one-half hold either employer
stock or balanced funds. As a result, overall equity-related investments of those
holding no equity funds is 38.5 percent of plan balances.

BENEFIT PRESERVATION UPON JoB CHANGE

This section discusses analysis of data provided by Hewitt Associates regarding
lump-sum distributions and benefit preservation. The 1996 Hewitt database used
for this particular analysis consists of 87,318 distributions, totaling $2.3 billion. Out
of this total, 71,736 distributions went to workers on job termination (i.e., to job
changers), and these distributions totaled $1.3 billion. The 1993 data consist of
138,088 distributions, totaling $2.4 billion. Out of this total, 117,781 distributions
were made to workers on job termination (i.e., to job changers), totaling $1.6 billion.

Key results include:®

« Forty percent of distributions to job changers in 1996 were rolled over into an-
other retirement plan, up from 35 percent in 1993. Rollover percentages are higher
when examined by the dollars distributed reflecting the fact that larger distribu-
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tions are more likely to be preserved. Seventy-nine percent of all dollars distributed
in 1996 were rolled over, compared with 73 percent in 1993.

* In 1996, 20 percent of distributions of less than $3,500 were rolled over com-
pared with 95 percent of distributions larger than $100,000. Analogous findings
emerge when the analysis focuses on the dollars distributed; among distributions
less than $3,500, 27 percent of the dollars were rolled over while among distribu-
tions greater than $100,000, 96 percent of the dollars were rolled over. The likeli-
hood of rollover is also positively correlated with recipient age.

« From a retirement income security perspective, there is good news in these
data. The propensity to rollover has been increasing and over three-quarters of the
dollars distributed are preserved via rollover.

« At the same time, the data indicates areas of shortfall. Most distributions do
not result in a rollover; 60 percent resulted in a cashout. It can be argued from a
financial planning perspective that even relatively small sums of money can com-
pound into nontrivial contributions to a retirement nestegg over a period of decades.
Furthermore, the importance of preservation of seemingly small balances is en-
hanced by the fact that individuals may receive a number of these “small” distribu-
tions over the course of a career.

THE CHALLENGE

There are no quick fixes or “silver bullets” that will ensure retirement income se-
curity for today’'s workers. It can be argued that the voluntary employment-based
retirement system has been a success at large employers, where 85 percent of work-
ers have an employer that sponsors a plan, and 66 percent of workers actually par-
ticipate in a plan. The same cannot be said at the small employer level, where 29
percent of workers have an employer that sponsors a plan and 21 percent of workers
actually participate in a plan.

Our research indicates that long-term policies aimed at improving workers'’ retire-
ment income security must not only address employers’ concerns about offering
plans but also must educate individual workers about the need to make retirement
saving and planning a priority.

ENDNOTES

1For a complete discussion, see Paul Yakoboski and Pamela Ostuw, “Small Em-
ployers and the Challenge of Sponsoring a Retirement Plan: Results of the 1988
Small Employer Retirement Survey,” EBRI Issue Brief no. 202 (Employee Benefit
Research Institute, October 1998).

2For a complete discussion, see Paul Yakoboski, “Male and Female Tenure Con-
tinues to Move in Opposite Directions,” EBRI Notes, vol. 20. no. 2 (Employee Benefit
Research Institute, February 1999).

3 Prior to the passage of ERISA, there were no federal regulations relating specifi-
cally to vesting. ERISA established three standards that effectively required plans
either to fully vest participants after 10 years of service or to partially vest partici-
pants prior to 10 years of service with full vesting occurring after no more than 15
years. These vesting requirements have become stricter with legislative changes
over time. Current law requires a plan to adopt vesting standards for the employee’s
benefit (the balance under a defined contribution plan or the accrued benefit under
a defined benefit plan) at least as liberal as one of the following two schedules: full
vesting (100 percent) after five years of service (with no vesting prior to that time,
known as cliff vesting), or graded (gradual) vesting of 20 percent after three years
of service and an additional 20 percent after each subsequent year of service until
100 percent vesting is reached at the end of seven years of service. Benefits attrib-
utable to employee contributions to either defined contribution or defined benefit
plans and investment income earned on employee contributions to defined contribu-
tion plans are immediately vested. Vesting rates (the fraction of plan participants
who are vested) have been rising steadily over time. In 1965, 12 percent of plan par-
ticipants were vested. In 1975, the year after ERISA was passed, 44 percent of plan
participants were vested. As of 1993, 86 percent of plan participants were vested,
an increase of 95 percent since the passage of ERISA. This increase can be attrib-
uted to both the maturation of the employment-based retirement plan system and
stricter vesting requirements that have been legislated over time.

4The number and percentage of individuals participating in private defined con-
tribution plans is increasing relative to the number and percentage participating in
defined benefit plans. The total number of participants in all defined benefit plans
was 33 million in 1975. Participation increased to 40 million in 1983, and has re-
mained in the 39 million—41 million range since that time. The total number of par-
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ticipants in defined contribution plans increased from 12 million in 1975 to 45 mil-
lion in 1994.

5Despite the many changes in government regulation regarding defined benefit
plans and the increased prevalence of defined contribution plans, defined benefit
plans are still an important part of both the private and public retirement systems.
The data show that they are firmly entrenched in large companies and in plans cov-
ered by collective bargaining agreements. It is unlikely that many of these plans
will be shifted—at least completely—to defined contribution plans.

6 For a complete examination of the trends in the number of defined benefit plans
and defined contribution plans and the implications of these trends, see Kelly Olsen
and Jack VanDerhei, “Defined Contribution Plan Dominance Grows Across Sectors
and Employer Sizes, While Mega Defined Benefit Plans Remain Strong: Where We
Are and Where We Are Going,” EBRI Issue Brief no. 190/EBRI Special Report SR—
33 (Employee Benefit Research Institute, October 1997). For a complete discussion
of hybrid plans, see Sharon Campbell, “Hybrid Plans: The Retirement Income Sys-
tem Continues to Evolve,” EBRI Issue Brief no. 171/EBRI Special Report SR-32
(Employee Benefit Research Institute, March 1996).

7For a complete discussion, see Paul Yakoboski and Jack VanDerhei, “Contribu-
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Brief no. 174 (Employee Benefit Research Institute, June 1996).

8For a complete discussion, see Jack VanDerhei, Russell Galer, Carol Quick, and
John Rea, “401(k) Plan Asset Allocation, Account Balances, and Loan Activity,”
EBRI Issue Brief no. 205 (Employee Benefit Research Institute, January 1999).

9 For a complete discussion, see Paul Yakoboski, “Large Plan Lump-Sums: Roll-
overs and Cashouts,” EBRI Issue Brief no. 188 (Employee Benefit Research Insti-
tute. August 1997).
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Chart 2
Prime Age Female Tenure Trends, by Worker Age, 1951-1998
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Statement of Michael Keeling, President, ESOP Association

Chairman Houghton, and Members of the Oversight Subcommittee, I am Michael
Keeling, President of The ESOP Association, a national trade association based in
Washington, D.C., with over 2,100 members nationwide, two-thirds of which are cor-
porate sponsors of Employee Stock Ownership Plans, or ESOPs, and other members
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are either providing services to ESOP company sponsors, considering installing an
ESOP, or affiliated with an educational, or non-profit institution.

A little indulgence before turning to the substance of The ESOP Association’s
statement for your “pension hearings,” as announced in Committee Press Release
OV-4. You may not realize this fact, but the Oversight Subcommittee has a strong
tradition of reviewing ESOP and employee ownership issues as part of its lead role
in Ways and Means in handling ERISA issues. By my count, this is the fifth time
| have or submitted a statement pertaining to ESOPs to this Subcommittee.

May | state that it is very pleasing to the employee ownership community to know
that the Subcommittee, through its leadership continues its interest in ESOPs and
employee ownership, as it did under your predecessor Congresswoman Johnson and
her predecessor, former Congressman J. J. Pickle of Texas.

Again, | appreciate your indulgence in my making these observations.

We come today because the press release announcing today’s hearings quoted
Chair Houghton saying, “The objective (of the hearings) is to make a good pension
system even better....” The release said the subcommittee, in particular, wanted to
“explore ways to remove burdensome regulatory requirements.”

We have need this call, and present for your consideration an idea to clarify a
law pertaining to deductible dividends paid on ESOP stock.

The treatment of reinvested Employee Stock Ownership Plan, or ESOP, divi-
dends, is addressed in several bills introduced in the House, including both the
105th and 106th Congress's Portman-Cardin bills, H.R. 3788 and H.R. 1102 respect-
fully, and in the 105th Congress H.R. 1592, introduced by Congressman Ballenger,
the House Education and the Workplace Committee. Original co-sponsors included
your colleagues Congressmen Weller and Neal. Congressman Ballenger plans to re-
introduce a 1999 version of H.R. 1592 soon.

So the questions are, “What is this provision for which we seek attention, and how
would it make our system better, and remove regulatory burdens....?”

The ESOP Association strongly believes that the answer to these questions will
persuade this Subcommittee to recommend to the full Committee that any tax bill
addressing pension issues include the ESOP dividend deduction expansion as one
of its provisions.

What is the ESOP dividend reinvestment provision? To answer the question, we
first have to understand current law pertaining to dividends paid on stock in an
ESOP. [Note, an ESOP is a tax-qualified defined contribution plan that must be pri-
marily invested in employer securities that may borrow money to acquire employer
securities. In other words, it is an ERISA plan that is akin to a tax-qualified profit
sharing plan. An ESOP must comply with all the laws, regulations, and regulatory
guidance pertaining to ERISA plans, plus many unique, Congressionally sanctioned
incentives and restrictions to ensure ESOPs are both “ownership” plans, and secure
“ERISA” plans.].

Internal Revenue Code Section 404(k) provides that dividends paid on ESOP stock
are tax deductible if they are passed through in cash to the employee participants
in the ESOP, or if they are used to pay the debt incurred by the ESOP in acquiring
its employer securities, and the employees receive stock equal in value to the divi-
dends. This section of the Code was added to the tax code in 1984, and modified
in 1986, and in 1989.

The ESOP dividend reinvestment proposal, as set forth in Section 4 the ESOP
Promotion Act of 1997, or H.R. 1592 provides that if a sponsor of an ESOP pays
dividends on ESOP stock that may be passed through the ESOP in cash to the em-
ployee, and the employee in turn has indicated that he or she would like the divi-
dends “reinvested” in the sponsor’'s dividend reinvestment program, the sponsor can
still take the Section 404(k) deduction.

Now, to the second question asked above—Why would Mr. Ballenger, et al want
to have this proposal become law. Well the reason is simple, but typical of most of
our tax law, we have to be careful to make the simple explanation understandable.

The IRS has taken the position that when the employee voluntarily authorizes his
or her dividends on his or her ESOP stock to be reinvested in the ESOP sponsor’s
dividend reinvestment program, the value of the dividends is not tax deductible for
the ESOP sponsor.

Let me repeat what | just said—if the employee wants to reinvest his or her divi-
dends on ESOP stock in more stock to be held in the ESOP or a co-ordinated 401(k)
plan in order to have more savings, the IRS says, “No tax deduction.” Think about
it, the IRS is saying, “spend the money now, do not save it for the future,” or at
least that is the impact of the position.

But the situation in the real world gets even worse in the view of ESOP advo-
cates, as there is a way for the plan sponsor to keep its tax deduction and for the
employee to save more by keeping his or her dividends in a 401(k) plan. But this
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way is convoluted to a great extent, requiring the creation of some legal fictions that
serve no purpose except to make life more complex and expensive for the sponsor
of the ESOP and 401(k) plan.

Again, here is the explanation. There is a technique that the IRS has blessed in
several letter rulings back in 1993 and 1994 that is called the 401(k) switchback.
Getting a switchback program set up involves quite a bit of rigmarole, and | am
not going to pretend that what follows is a perfect explanation of the technique.

In brief, under a suitable program, an ESOP participant is allowed to make an
additional pre-tax deferral to the 401(k) plan equal to the amount of the ESOP divi-
dends passed through to her or him. The plan sponsor then pays the ESOP divi-
dends to the company payroll office, and there is a chain of paper that has estab-
lished an agency relationship between the ESOP participant and the payroll office.
[This is done by signing forms, etc. etc.].

If the ESOP participant elects the additional 401(k) deferral equal to her or his
ESOP dividends, his or her paycheck would reflect the ESOP dividend amount and
the additional pre-tax deferral to her or his 401(k) account. The paycheck has gone
neither up or down for his or her personal tax situation.

Now an employee can elect not to make an additional 401(k) deferral, and thus
have his or her dividend paid, and have personal tax liability on the amount.

As noted the IRS has held that the plan sponsor does not lose the ESOP dividend
deduction in a switchback scheme as broadly outlined above if the dividends are
first paid to the payroll office, and the employee has entered into a written agency
agreement with the payroll office. | refer to Internal Revenue Private Letter Ruling
9321065.

One expert in designing these 401(k) Switchback programs writes,

Because the dividend pass-through/401(k) switchback feature involves a con-
siderable amount of work to implement with regard to treasury and payroll pro-
cedures (including software programming changes), the company will want to
carefully assess the anticipated value of the program both in terms of the ex-
pected dividend deduction and enhanced employee ownership values.

Duncan E. Harwood, Arthur Anderson Consulting, LLP, “Dividend Pass-Through:
Providing Flexibility,” Proceedings Book, The 1995 Two Day ESOP Deal, Las Vegas,
Nevada, page 158, The ESOP Association.

In short, enacting the ESOP dividend reinvestment proposal would simplify per-
mitting and encourage people to save their dividends paid on ESOP stock in a man-
ner that encourages the corporation to pay dividends in an employee owner arrange-
ment, compared to accomplishing the same thing in a convoluted way.

Now, lets turn to the third question set forth at the beginning of this statement.
Please remember the answer to this question would go a long way in determining
whether the Congress will want to make the ESOP dividend reinvestment proposal
law.

The answer to this question should be self-evident. The current IRS position is
anti-savings and anti-simple. To encourage saving the dividends on ESOPs in a tax-
qualified ERSIA plan in a manner that is simple and easy to understand, the ESOP
dividend reinvestment proposal should become law.

Otherwise, we can all accept the IRS position that in order to encourage the sav-
ings of the ESOP dividends the plan sponsor should engage in some mumbo-jumbo
involving the payroll office being an agent for employees who just happen to figure
out how to increase their 401(k) elective deferrals and who tell their “agent” to put
their dividends in the 401(k) plan.

In conclusion Mr. Chair, the ESOP and employee ownership community, in alle-
giance of sponsors of 401(k) plans and dividend reinvestment plans, believe that
your focus on making our current retirement savings system better and to eliminate
regulatory burdens will lead you and your colleagues to conclude that Congress
should enact what was Section 4 of H.R. 1592, the ESOP Promotion Act of 1997,
and Section 511 of H.R. 1102—the ESOP dividend reinvestment proposal.

And, let me pledge that the ESOP community will work with you, your colleagues,
Committee staff, the staff of the Joint Tax Committee, and Treasury staff, to ensure
that any legislative action on the ESOP dividend reinvestment proposal meets its
intent to be a fair and reasonable provision of law, both in terms of application and
revenue impact, that promotes savings, and employee ownership.

Again, | thank you for your leadership in the area of pension law, and for the
leadership of the Oversight Subcommittee of the Ways and Means Committee.
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Statement of Investment Company Institute

The Investment Company Institute?® is pleased to submit this statement to the
Subcommittee on Oversight of the House Committee on Ways and Means to address
retirement savings issues raised at its March 23 hearing. Most importantly, we
would like to take this opportunity to indicate our strong support for many of the
provisions of H.R. 1102, the “Comprehensive Retirement Security and Pension Re-
form Act of 1999.” H.R. 1102 would make the nation’s retirement plan system sig-
nificantly more responsive to the retirement savings needs of Americans. The Insti-
tute commends the sponsors of this bill and other members of this subcommittee
for their interest in retirement savings policy.

Retirement savings is of vital importance to our nation’s future. Although mem-
bers of the “Baby Boom” generation are rapidly approaching their retirement years,
recent studies strongly suggest that as a generation, they have not adequately saved
for their retirement.2

Additionally, Americans today are living longer. Taken together, these trends will
place an enormous strain on the Social Security program in the near future.3 In
order to ensure that individuals have sufficient savings to support themselves in
their retirement years, much of this savings will need to come from individual sav-
ings and employer-sponsored plans.

The Institute and mutual fund industry have long supported efforts to enhance
the ability of individual Americans to save for retirement in individual-based pro-
grams, such as the Individual Retirement Account or IRA, and employer-sponsored
plans, such as the popular 401(k) plan. In particular, we have urged that Congress:
(1) establish appropriate and effective retirement savings incentives; (2) enact sav-
ing proposals that reflect workforce trends and saving patterns; (3) reduce unneces-
sary and cumbersome regulatory burdens that deter employers-especially small em-
ployers—from offering retirement plans; and (4) keep the rules simple and easy to
understand.

It is our view that H.R. 1102 achieves these objectives.

. ESTABLISH APPROPRIATE AND EFFECTIVE INCENTIVES TO SAVE FOR RETIREMENT

In order to increase retirement savings, Congress must provide working Ameri-
cans with the incentive to save and the means to achieve adequate retirement secu-
rity. Current tax law, however, imposes numerous limitations on the amounts that
individuals can save in retirement plans. Indeed, under current retirement plan
caps, many individuals cannot save as much as they need to. One way to ease these
limitations is for Congress to update the rules governing contribution limits to em-
ployer-sponsored plans and IRAs. Increasing these limits will facilitate greater re-
tirement savings and help ensure that Americans will have adequate retirement in-
come.

H.R. 1102 contains several provisions that would address this issue, which the In-
stitute strongly supports. Section 101 of the bill would increase 401(k) plan and
403(b) arrangement contribution limits to $15,000 from the current level of $10,000;
government-sponsored 457 plan contribution limits would increase to $15,000 from
the current level of $8,000. Section 101 also would modify the section 401(a)(17)
limit on compensation that may be taken into account to determine benefits under
qualified plans by reinstating the pre-1986 limit of $235,000, indexed in $5,000 in-
crements. The current limit is $160,000. Another important provision of H.R. 1102
would repeal the “25% of compensation” limitation on contributions to defined con-
tribution plans. These limitations can prevent low and moderate-income individuals
from saving sufficiently for retirement. (As is noted below, the repeal of these limi-
tations is also necessary in order to enable many individuals to take advantage of
the “catch-up” proposal in the bill.)

1The Investment Company Institute is the national association of the American investment
company industry. Its membership includes 7,446 open-end investment companies (“mutual
funds”), 456 closed-end investment companies and 8 sponsors of unit investment trusts. Its mu-
tual fund members have assets of about $5.662 trillion, accounting for approximately 95% of
total industry assets, and have over 73 million individual shareholders.

2The typical Baby Boomer household will need to save at a rate 3 times greater than current
savings to meet its financial needs in retirement. Bernheim, Dr. Douglas B., “The Merrill Lynch
Baby Boom Retirement Index” (1996).

3Social Security payroll tax revenues are expected to be exceeded by program expenditures
beginning in 2014. By 2034, the Social Security trust funds will be depleted. 1999 Annual Re-
port of the Board of Trustees of the Federal Old-Age and Survivors Insurance and Disability
Insurance Trust Funds
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In addition to these proposals, the Institute urges Congress to increase the IRA
contribution limit. The IRA limit remains at $2,000-a limit set in 1981. If adjusted
for inflation, this limit would be at about $5,000 today. IRAs are especially impor-
tant for individuals with no available employer-sponsored plan through which to
save for retirement. H.R. 1102 proposes such an increase, but limits its availability
only to individuals able to make a fully deductible contribution under current in-
come-based eligibility rules.

This targeted approach complicates these rules, which already are too confusing.
Indeed, when Congress imposed the current income-based eligibility criteria in 1986,
IRA participation declined dramatically-even among those who remained eligible for
the program. At the IRA’s peak in 1986, contributions totaled approximately $38 bil-
lion and about 29% of all families with a head of household under age 65 had IRA
accounts. Moreover, 75% of all IRA contributions were from families with annual
incomes less than $50,000.4 However, when Congress restricted the deductibility of
IRA contributions in the Tax Reform Act of 1986, the level of IRA contributions fell
sharply and never recovered—to $15 billion in 1987 and $8.4 billion in 1995.5
Among families retaining eligibility to fully deduct IRA contributions, IRA participa-
tion declined on average by 40% between 1986 and 1987, despite the fact that the
change in law did not affect them.6 The number of IRA contributors with income
of less than $25,000 dropped by 30% in that one year.” Fund group surveys show
that even more than a decade later, individuals do not understand the eligibility cri-
teria.8

Based on these data, the Institute recommends that the increase in the IRA con-
tribution limit that is proposed in H.R. 1102 be extended to all taxpayers by repeal-
ing the complex eligibility rules, which deter lower and moderate income individuals
from participating in the program. A return to a “universal” IRA would result in
increased savings by middle and lower-income Americans.

Il. ENACT SAVINGS PROPOSALS THAT REFLECT WORKFORCE TRENDS AND
SAVINGS PATTERNS

On average, individuals change jobs once every five years. Current rules restrict
the ability of workers to roll over their retirement account from their old employer
to their new employer. For example, an employee in a 401(k) plan who changes jobs
to work for a state or local government may not currently take his or her 401(k)
balance and deposit it into the state or local government’s pension plan. Thus, the
Institute strongly supports Sections 301 and 302 of H.R. 1102, which would enhance
the ability of American workers to take their retirement plan assets to their new
employer when they change jobs by facilitating the portability of benefits among
401(k) plans, 403(b) arrangements, 457 state and local government plans and IRAs.

The laws governing pension plans also must be flexible enough to permit working
Americans to make additional retirement contributions when they can afford to do
so. Individuals, particularly women, may leave the workforce for extended periods
to raise children. In addition, many Americans are able to save for retirement only
after they have purchased their home, raised children and paid for their own and
their children’s college education. Section 201 of H.R. 1102 would address these con-
cerns by permitting additional salary reduction “catch-up” contributions. The catch-
up proposal would permit individuals at age 50 to save an additional $5,000 annu-
ally on a tax-deferred basis. The idea is to let individuals who may have been un-
able to save aggressively during their early working years to “catch up” for lost time
during their remaining working years. Section 202's repeal of the “25% of compensa-

4Venti, Steven F., “Promoting Savings for Retirement Security,” Testimony prepared for the
Senate )Finance Subcommittee on Deficits, Debt Management and Long-Term Growth (December
7, 1994).

S Internal Revenue Service, Statistics of Income.

6Venti, supra at note 4.

7 Internal Revenue Service, Statistics of Income.

8 For example, American Century Investments asked 534 survey participants, who were self-
described “savers,” ten general questions regarding IRAs. One-half of them did not understand
the current income limitation rules or the interplay of other retirement vehicles with IRA eligi-
bility. Based on survey results, it was concluded that “changes in eligibility, contribution levels
and tax deductibility have left a majority of retirement investors confused.” “American Century
Discovers IRA Confusion,” Investor Business Daily (March 17, 1997). Similarly, even expansive
changes in IRA eligibility rules, when approached in piecemeal fashion, require a threshold pub-
lic education effort and often generate confusion. See, e.g., Crenshaw, Albert B., “A Taxing Set
of New Rules Covers IRA Contributions,” The Washington Post (March 16, 1997) (describing
1996 legislation enabling non-working spouses to contribute $2,000 to an IRA beginning in tax
year 1997).
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tion” limit could further enhance the ability of Americans to “catch-up” on their re-
tirement savings.

The “catch-up” is an excellent idea and sorely needed change in the law. We be-
lieve it could be made even more effective by exempting the catch-up contributions
from nondiscrimination testing. A similar proposal is contained in S. 646, the “Re-
tirement Savings Opportunity Act of 1999,” introduced by Senator Roth (R-DE) and
Senator Baucus (D-MT).

I11. EXPAND RETIREMENT PLAN COVERAGE AMONG SMALL EMPLOYERS

The current regulatory structure contains many complicated and overlapping ad-
ministrative and testing requirements that serve as a disincentive to employers, es-
pecially small employers, to sponsor retirement plans for their workers. Easing
these burdens will promote greater retirement plan coverage and result in increased
retirement savings.

Meaningful pension reform legislation must focus on the need to increase pension
plan coverage among small businesses. Although these businesses employ millions
of Americans, less than 20 percent of them provide a retirement plan for their em-
ployees. By comparison, about 84 percent of employers with 100 or more employees
provide pension plans for their workforce.®

Unnecessarily complex and burdensome regulation continues to deter many small
businesses from establishing and maintaining retirement plans. The “top-heavy
rule” is one example of such unnecessary rules.1® A 1996 U.S. Chamber of Com-
merce survey found that the top-heavy rule is the most significant regulatory im-
pediment to small businesses establishing a retirement plan.1* The rule imposes sig-
nificant compliance costs and is particularly costly to small employers, which are
more likely to be subject to the rule. It is also unnecessary because other tax code
provisions address the same concerns and provide similar protections. While the In-
stitute believes the top-heavy rule should be repealed, Section 104 of H.R. 1102
would make significant changes to the rule, which would diminish its unfair impact
on small employers.

H.R. 1102 also would reduce the start-up costs associated with establishing a pen-
sion plan for small employers by providing a tax credit to small employers of up
to 50% of the start-up costs of establishing a plan up to $1,000 for the first credit
year and $500 for each of the second and third year after the plan is established.
This would encourage more small employers to establish retirement plans by dimin-
ishing initial costs.

The Institute also strongly supports expanding current retirement plans targeted
at small employers. Specifically, the Institute supports expansion of the SIMPLE
plan program, which was instituted in 1997 and offers small employers a truly sim-
ple, easy-to-administer retirement plan. The SIMPLE program has been very suc-
cessful. An informal Institute survey of its largest members found that as of March
31, 1998, these companies were custodians for an estimated 63,000 SIMPLE IRA
plans and approximately 343,000 SIMPLE IRA accounts. The SIMPLE program is
especially popular among the smallest employers—those with under 25 employees.
Indeed, the vast majority (about 90%) of employers establishing these plans have
under 10 employees.

H.R. 1102 would strengthen the SIMPLE program in two ways, each of which the
Institute strongly supports. First, H.R. 1102 would raise the SIMPLE plan contribu-
tion limits from $6,000 to $10,000. This would address the current “penalty” to
which individuals who work for a small employer are subject. Individuals should not
be disabled from saving for retirement merely because they work for a small em-
ployer. Second, H.R. 1102 would provide for a salary-reduction-only SIMPLE plan.
This would make the program much more effective for employers of 25-100 employ-
ees.

9EBRI Databook on Employee Benefits (4th edition), Employee Benefit Research Institute
(1997).

10The top-heavy rule is set forth at Section 416 of the Internal Revenue Code. The top-heavy
rule looks at the total pool of assets in a plan to determine if too high a percentage (more than
60 percent) of those assets represent benefits for “key” employees. If so, the employer is required
to (1) increase the benefits paid to non-key employees, and (2) accelerate the plan's vesting
schedule. Small businesses are more likely to have individuals with ownership interests working
at the company and in supervisory or officer positions, each of which are considered “key” em-
ployees, thereby exacerbating the impact of the rule.

11 Federal Regulation and Its Effect on Business—A Survey of Business by the U.S. Chamber
of Commerce About Federal Labor, Employee Benefits, Environmental and Natural Resource
Regulations, U.S. Chamber of Commerce, June 25, 1996.
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IV. SIMPLIFY UNNECESSARILY COMPLICATED RULES

H.R. 1102 recognizes the need to keep the rules simple in the case of both IRAs
and employer-sponsored plans. As we have noted above, complex and confusing
rules diminish retirement plan formation and significantly reduce individual partici-
pation in retirement savings programs. We strongly support numerous provisions in
H.R. 1102 that would simplify rules. We discuss several of these provisions below.

Section 205 of the bill would simplify the required minimum distribution rules ap-
plicable to distributions from qualified plans and IRAs. The bill would exempt from
the rule the first $100,000 of assets accumulated in an individual’s defined contribu-
tion plans and the first $100,000 accumulated in an individual's IRAs (other than
Roth IRAs, which are not subject to the rule). This proposal provides individuals
with smaller account balances with relief from a complex and burdensome rule.

The bill also would provide a new automatic contribution trust nondiscrimination
safe harbor. This safe harbor would simplify plan administration for employers
electing to use it, enabling them to avoid costly, complex and burdensome testing
procedures.12 This provision is also an effective way to increase participation rates
ir} 401(k) plans, especially the participation rates of non-highly compensated em-
ployees.

H.R. 1102 also would modify the anticutback rules under section 411(d)(6) of the
Internal Revenue Code in order to permit plan sponsors to change the forms of dis-
tributions offered in their retirement plans. Specifically, the bill would permit em-
ployers to eliminate forms of distribution in a defined contribution plan if a single
sum payment is available for the same or greater portion of the account balance as
the form of distribution being eliminated. This proposed modification of the
anticutback rule would make plan distributions easier to understand, reduce plan
administrative costs and continue to adequately protect plan participants. In addi-
tion, H.R. 1102 would permit account transfers between defined contribution plans
where forms of distributions differ between the plans; this modification of the
anticutback rule also would simplify plan administration. It would also enhance
benefit portability, which, as noted above, is an important public policy objective.

Finally, H.R. 1102 contains other provisions that would simplify currently burden-
some rules and which the Institute supports. These proposals include repeal of the
multiple use test and simplification of the separate line of business rules.

V. CONCLUSION

Improving incentives to save by increasing contribution limits and accommodating
the saving patterns of today's workforce will provide more opportunities for Ameri-
cans to save effectively for retirement. Simplifying the rules applicable to employer-
sponsored plans and IRAs would result in a greater number of employer-sponsored
plans, a higher rate of worker coverage and increased individual savings. The Insti-
tute strongly supports the provisions described above and commends the sponsors
of H.R. 1102 for supporting reforms of the pension system that will increase plan
coverage and encourage Americans to save for their retirement. We encourage mem-
bers of this Committee and Congress to enact this legislation this year.

Statement of Edward J. Curry, Executive Vice President, Moore Products,
Co., Spring House, PA

Mr. Chairman and Members of the Subcommittee:

Thank you for allowing me the opportunity to present my views for the record to
the Subcommittee on Oversight as it examines the role of private employer pen-
sions—which are so critical to America’s workforce—and the need for reform.

My name is Edward J. Curry and | am the Executive Vice President and Chief
Operating Officer of Moore Products, Co. Moore Products Co. is a global leader in
providing manufacturers with innovative solutions to process measurement and con-
trol challenges. The Company'’s instruments and control systems help increase plant
safety and productivity, reduce time to market, and improve quality in industries
such as chemical, pharmaceutical, pulp and paper, oil and gas, and power. The Com-
pany’s dimensional measurement systems facilitate inspection and quality control
for discrete parts manufacturers in industries such as automotive and aeronautical.

12To qualify for the safe harbor, employers would need to make automatic elective contribu-
tions on behalf of at least 70% of non-highly compensated employees and match non-highly com-
pensated employee contributions at a rate of 50% of contributions up to 5% or make a 2% con-
tribution on behalf of each eligible employee.
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Founded in 1940, Moore Products, Co. has grown into an international operation
with 120 representative offices worldwide. We are publicly traded on NASDAQ and
our headquarters is located in Spring House, PA. Moore Products, Co., has 1200 em-
ployees and in 1998 reached $168 million in sales.

We are engineering and technology driven and are operating in a world of rapid
technological change. Software is at the heart of this change and is now the core
of the products that we manufacture. There is an intense competition for talent in
this industry and it is thanks to talented engineers and software developers that
Moore Products Co. has been able to maintain a competitive edge in the world. But
to stay competitive, we must be able to attract and retain more of these highly
skilled workers.

As an employer, we have a long history of sharing with our employees. Specifi-
cally, Moore Products, Co., offers competitive salaries; provides health care coverage
that is 100 percent funded by the employer; offers a 401(k) savings plan and a de-
fined benefit pension plan; and, offers a dental plan, a life insurance benefit, a dis-
ability plan, and an education plan.

We offer this benefit package in order to attract and retain the highest quality
employees. The changing workforce, however, has different requirements and we as
employers want to respond to those needs. For example, software engineers give us
little credit for our defined benefit plan. Rather, they prefer equity in the company.
Because these employees are essential for our continued success, we want to modify
our benefits package to satisfy those demands. Specifically, we want to supplement
the retirement benefits afforded through our defined benefit pension plan by ena-
bling our employees to access the plan’s excess assets under a program that our em-
ployees will better appreciate—a stock bonus plan. Unfortunately, we are unable to
give our workers this additional benefit because the Tax Code currently imposes a
prohibitively high tax on such transactions.

At present, we have a defined benefit plan with assets of $139 million. Our liabil-
ities, as defined by the Pension Benefit Guaranty Corporation, are only $66 million.
That creates an excess of $73 million. We would like to unlock this overfunding and
create a stock bonus plan whereby employees would be given clear title to these ex-
cess pension plan assets through equity in the company. Stock bonus plans make
a company more competitive, create long term wealth for all employees, result in
a more equitable distribution of wealth, and provide a strong connection between
the employee and the success of the employer.

Under current law, however, we are unable to change the form of our pension
benefits in this way because a transfer of excess assets from our defined benefit plan
into a stock bonus plan would require us to terminate the pension plan and would
be taxed as a reversion. Section 4980(a) of the Internal Revenue Code imposes an
excise tax of 20 percent on the amount of assets reverting to the employer from a
qualified plan. In addition, the excise tax increases to 50 percent unless the em-
ployer (a) transfers 25 percent of the excess assets to a qualified replacement plan
or (b) provides benefit increases in the terminating plan equal to at least 20 percent
of the excess assets. Such transactions also subject the employer to income tax on
the amount of the surplus over 25 percent of the excess, whether or not it is trans-
ferred to the replacement plan. We have no desire to terminate our defined benefit
pension plan. Further, the excise taxes, coupled with the gross income tax con-
sequences—a combined total exceeding 85 percent—make a transfer of excess assets
from our defined benefit plan into a stock bonus plan cost prohibitive, despite the
fact that we wish to transfer all of the surplus on participants’ behalf.

We therefore would support a proposal to amend section 401(a) to permit an em-
ployer to transfer excess assets under on ongoing defined benefit plan to a stock
bonus plan of the same employer. Under such a proposal, the amount of the defined
benefit plan’s surplus assets would be determined under ERISA rules relating to the
valuation of plan assets and liabilities as if the plan had terminated. More impor-
tantly, however, under this proposal, the defined benefit plan would not need to be
terminated, so participants’ plan participation would remain unchanged.

Participants would be further protected in three ways: (1) an appropriate “cush-
ion” amount, determined as a percentage of surplus assets, should be required to
remain in the defined benefit plan; (2) all active employees under the plan would
be fully vested in their accrued benefit, determined as of the transfer date; and (3)
the proposal would require that the defined benefit plan could not be terminated be-
fore the end of the fifth plan year following the year of the transfer.

Under such a proposal, excess assets transferred to the stock bonus plan would
not be included in gross income of the employer, would not be deductible by the em-
ployer, and would not be treated as an employer reversion under section 4980. By
adopting this approach, the best features of both define benefit pension plans and
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stock bonus plans can be combined to enhance retirement security for workers while
removing the prohibitive costs of such transfers.

We believe businesses that convert excess plan assets into another acceptable re-
tirement vehicle should not fall under the rules in section 4980. We do not think
changing the form of the retirement plan in which surplus assets are held should
be characterized as a “reversion” because the employer would not be taking owner-
ship of any of the retirement funds. Rather, the pension assets would continue to
remain in a pension trust and participants’ benefits would be enhanced and remain
protected.

We believe that a proposal such as the one described above could be designed to
expand benefit coverage as well as provide additional protection and security for em-
ployees in a number of ways. First, the stock bonus plan could be required to cover
at least 95 percent of the active participants in the defined benefit plan who are
employees of the employer immediately after the transfer date. Thus, virtually all
of the active participants in the defined benefit plan would benefit from the surplus
assets through participation in the stock bonus plan. Second, participants would be
fully vested in the benefits under the stock bonus plan established with the excess
assets. Further, the transferred surplus could be allocated as employer nonelective
contributions—it would not be conditioned on any employee contribution. This en-
hances retirement security for lower-and moderate-income workers. Finally, the
transferred assets could be required to be allocated no less rapidly than ratably over
the seven year period beginning with year of the transfer ensuring that the addi-
tional benefits are provided to workers In a timely manner.

The proposal would also encourage the continuation and maintenance of defined
benefit pension plans by providing added flexibility for employers to create new re-
tirement plans with surplus assets. Allowing employers this flexibility eliminates
the disincentive associated with defined benefit plans that make it difficult to devote
significant amounts of surplus assets to types of retirement benefits that the PBGC
has found are more highly appreciated by employees. Moreover, the proposal specifi-
cally encourages employers to continue to maintain their defined benefit plans, rath-
er than to terminate and then extract a reversion of the surplus assets.

In summary, the proposed change in the law would be highly protective of partici-
pants in defined benefit plans, would encourage the continued maintenance of such
plans by employers, and would guarantee virtually universal coverage under the
employer’'s new stock bonus plan to defined benefit plan participants so that they
can benefit from their defined benefit plan’s surplus.

We would encourage the Congress to support rules that seek to protect defined
benefit plan assets by discouraging reversions and we support the growing move to-
ward increased employee ownership. We view a proposal that adds flexibility to de-
fined benefit pension plans and permits the movement of plan assets between retire-
ment vehicles as consistent with the underlying spirit of both those goals. Our de-
fined benefit plan is overfunded thanks to a long tradition of conservative funding
practices because we share the belief that promised employee pension benefits
should be protected. In addition, we are seeking to put those excess assets to a more
productive use by transferring them into another retirement trust—a stock bonus
plan—that demonstrates our commitment to the benefits of employee ownership.

The law should not penalize an employer for seeking to transfer a portion of sur-
plus defined benefit plan assets for allocation to employees into another form of re-
tirement plan that is more highly appreciated by the workforce and is encouraged
by the Tax Code itself as a tool to attract and retain talented employees.

I would recommend that this Subcommittee consider making a change to current
law, along the lines of what we have described above, that would enable an em-
ployer like Moore Products Co. to respond to the needs of its workforce and allow
the transfer of excess defined benefit plan assets into a stock bonus plan to be ac-
complished without the imposition of income or excise taxes.

Thank you for your consideration.

Statement of National Coordinating Committee for
Multiemployer Plans

The National Coordinating Committee for Multiemployer Plans (‘NCCMP”) appre-
ciates the opportunity to testify at the March 23, 1999, hearings of the House Ways
and Means Subcommittee on Oversight, and to submit this statement for the record,
on the Comprehensive Retirement Security and Pension Reform Act (H.R. 1102) in-
troduced last month by Representatives Portman and Cardin.
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The NCCMP is the only national organization devoted exclusively to protecting
the interests of the approximately ten million workers, retirees, and their families
who rely on multiemployer plans for retirement, health and other benefits. The
NCCMP’s purpose is to assure an environment in which multiemployer plans can
continue their vital role in providing benefits to working men and women. In fur-
therance of this purpose, the NCCMP monitors the development of laws and regula-
tions relating to the structure and administration of multiemployer plans. The more
than 240 Affiliate and Associate Affiliate members of the NCCMP encompass plans
and plan sponsors in every major segment of the multiemployer plan universe. The
NCCMP is a nonprofit organization.

At the outset, the NCCMP would like to express its support for H.R. 1102 (“the
bill” or the “Portman-Cardin bill”). The NCCMP particularly appreciates the explicit
consideration and thoughtful attention given to issues specifically relating to multi-
employer plans and to the advances that the bill would make in promoting defined
benefit pension plans, which we believe provide the strongest promise of real retire-
ment income security for working Americans.

This statement focuses on selected provisions of the bill having particular rel-
evance for NCCMP affiliates, and supplements our March 23 written and oral testi-
mony in support of the bill's reforms in Code? section 415 limits as they apply to
multiemployer plans.

1. SECTION 415 LIiMmITS

a. The Dollar Limit

The NCCMP has long supported relief from the dollar limits under Code section
415 and strongly supports the proposal in the bill to raise the retirement-age dollar
limit on annual benefits from $130,000 to $180,000. Although $130,000 is currently
far higher than all but the rarest pension under a typical multiemployer plan ben-
efit, the limit does present problems when it is actuarially reduced for early retire-
ment in the manner currently required by the Code

Many multiemployer plans offer unreduced or subsidized pensions after what
amounts to a full career in the industry, such as 25 or 30 years. These plans typi-
cally cover people whose jobs involve very physically demanding work (such as roof-
ers, ironworkers, carpet-layers and other construction workers), who may have
started working in the industry directly from high school. Under these cir-
cumstances, it is often unrealistic for a plan participant to expect or try to work
much past his early or mid-fifties. Because these multiemployer plan participants
commonly retire ten to fifteen years or more before Social Security retirement age,
the required actuarial adjustment under section 415 can dramatically reduce the
pensions they are allowed to receive. Because of this drastic reduction, multiem-
ployer plan participants who are no longer physically able to maintain full-time em-
ployment must retire with incomes well below what they have earned through years
of hard work.

For these reasons, we have long supported the bill's proposal to treat multiem-
ployer plans like the plans of government and tax-exempt organizations for purposes
of applying the section 415 limits to early retirement. Currently, the plans of gov-
ernment and tax-exempt organizations are subject to a floor below which the section
415 dollar limits may not be reduced when adjusted for early retirement. The bill
proposes amending Code section 415(b)(2)(F) to establish that the actuarial reduc-
tion for early retirement under those types of plans cannot reduce the dollar limit
below $130,000 per year for benefits beginning at or after age 55, and the actuarial
equivalent of $130,000 per year at age 55 for benefits beginning before age 55. This
provision would do a great deal to alleviate the harsh effects of the dollar limit on
multiemployer plan participants who retire early.

b. The Compensation Limit

The NCCMP has also long supported, and now embraces, the bill's proposal to ex-
empt multiemployer plans from the compensation limit under Code section 415.
Code section 415(b)(1)(B) limits the benefits that can be paid in a year to the aver-
age of the participant’s compensation for the three consecutive calendar years in
which compensation was the highest. The compensation limit can have a particu-
larly harsh effect on lower paid participants in multiemployer plans. Because multi-
employer plans typically base a participant's annual retirement benefit on the work-
er's total covered service and do not take compensation into account, a low paid
worker who has worked in the trade for many years may end up with a benefit that

1 All references to the Code shall be to the Internal Revenue Code of 1986, as amended.
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exceeds the average of his highest three years of compensation. Limiting the bene-
fits of these workers—the lowest paid workers—runs counter to section 415's overall
purpose of preventing highly paid employees from sheltering too much money in
pension plans.

Also, the working patterns of participants in multiemployer plans differ from
those of participants in single-employer plans such that the average of the three
highest years of compensation may result in an artificially low amount. In the typ-
ical single-employer context, the steady increase of wages due to inflation means
that a participant’s highest paid three years will often be his last three years. How-
ever, participants in multiemployer plans, particularly in physically demanding in-
dustries, may find it difficult as they grow older to find steady or continuous work.
As a result, the highest three years of compensation may have been many years ago
when the participant was younger and able to work more steadily. In that case,
however, the participant is deprived of the increases in wages occasioned by infla-
tion over the years. Even if the worker has been able to avoid physical debility,
work in these industries is often episodic. A worker’s best years may be interrupted
by breaks that keep them from being consecutive. Again, application of the section
415 limits to multiemployer plans turns the policy behind section 415 on its head—
rather than protecting against abuses by high paid workers, the limits deprive lower
paid workers of the full benefits they have rightfully earned.

c. Aggregation

The bill also provides that multiemployer plans need not be aggregated with any
other plans for purposes of applying the section 415 limits. The NCCMP would wel-
come this change because it would make the section 415 limits much simpler to ad-
minister. Under current Treasury regulations, multiemployer plans are not required
to be aggregated with other multiemployer plans for purposes of applying the sec-
tion 415 limits. The Treasury regulations acknowledge that multiemployer plan
sponsors would face enormous administrative difficulties (and substantial expense)
if required to identify every contributing employer for whom a participant worked
in order to ensure that a benefit paid to the participant does not violate section 415.
The bill codifies this administrative simplification and extends it such that multiem-
ployer plans need not be aggregated with single-employer plans either for purposes
of the section 415 limits.

This change in the rule would be particularly helpful in the context of applying
the de minimis rule under section 415 which permits plans to avoid section 415 test-
ing for benefits under $10,000 per year. Under the rule proposed in the bill, plans
could simply pay these small benefits without incurring the substantial administra-
tive costs involved in determining whether the participant had ever been covered
by, for example, a 401(k) plan of the employer.

d. Defined Contribution Limit

The NCCMP also supports the proposal in the bill to increase the compensation
limit for defined contribution plans to 100% of compensation. In multiemployer de-
fined contribution plans, employers typically agree to make the same hourly con-
tribution for all covered employees, regardless of what each of them is paid. Further
refinement of the contribution obligation would create confusion and expense for
contributing employers, who are often small companies that do not have sophisti-
cated payrolls systems. The defined contribution compensation limitation poses a
problem in the context of multiemployer plans that cover people at widely different
pay levels, such as apprentices and journeymen. Since they are just learning their
craft, apprentices are paid substantially less than journeymen. When the same dol-
lar amount of contributions is credited to their plan accounts, it represents a larger
percentage of their section 415 compensation. The plan administrator is not in a po-
sition to monitor or alter the contribution in order to ensure that it stays within
the 25% of compensation limit. It is certainly an unfortunate anomaly that this limit
prevents the lowest paid workers from taking full advantage of contributions made
on their behalf to defined contribution plans. This example is just one of many
which illustrates that increasing the benefit limits for multiemployer plans will pro-
vide greater retirement benefits to lower paid, rank and file workers, rather than
focusing primarily on benefits for wealthy executives, professionals, business own-
ers, and the others for whom the limits were intended.

e. Conclusion

Relief from the section 415 limits has long been a major priority for the NCCMP
and we very much appreciate the thoughtful treatment these issues receive in the
Portman-Cardin bill. The changes proposed would go a long way towards relieving
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workers from the harsh limits that have often prevented them from receiving the
full benefits they have worked so hard to earn.

1. DEDUCTION LIMITS

We support the proposal in the bill to give multiemployer plans the same right
as single-employer plans to override the general deduction limits under section 404
of the Code and fund up to the amount of “unfunded termination liability (deter-
mined as if the proposed termination date referred to in section 4041(b)(2)(A)(i)(11)
of the Employee Retirement Income Security Act of 19742 were the last day of the
plan year).” The NCCMP believes that allowing deductible contributions to be made
in an amount sufficient to insure full funding, as measured by a readily identifiable
actuarial standard, is a positive change that will protect the sound funding of multi-
employer pension plans. It may be advisable to confirm in legislative history that
single-employer Title IV termination liability (otherwise inapplicable to multiem-
ployer plans), rather than some adaptation of the special Title IV rules applicable
to multiemployer plans (regarding withdrawal liability), is nonetheless the standard
for determining this deduction limit. The single-employer measurements will be
much more readily determinable and therefore less expensive and confusing to
apply.

The bill also contains two provisions relating to the deduction limits for profit-
sharing plans. First, the bill proposes to exclude from the section 404 deduction lim-
its elective deferrals under 401(k) plans. Second, the bill increases the maximum de-
ductible amount for contributions to stock bonus and profit-sharing trusts from 15%
to 25% of compensation with compensation defined to include elective deferrals. The
NCCMP supports both of these proposals. Multiemployer plans offer many types of
benefits to their participants, and we applaud these increases in the deduction lim-
its because they will remove impediments to the establishment of multiemployer
capital-accumulation, 401(k) and other savings plan in industries where the union
and employers agree that such arrangements are appropriate.

2. VESTING UPON PARTIAL TERMINATION

Like many others, the NCCMP has long recognized that the Code’s partial termi-
nation rules are inappropriate for multiemployer plans, and therefore typically inap-
plicable to them. Therefore, we strongly support the bill's provision to codify a for-
mal multiemployer plan exemption from the Code’s requirement that upon a partial
termination, affected participants become vested to the extent the plan is funded.

Generally speaking, a partial termination occurs when an employer excludes a
substantial portion of a plan’s participants from plan coverage. In multiemployer
plans, of course, the actions of any one employer do not affect the broader base of
plan coverage, or the opportunity of the people who worked for that employer to con-
tinue their coverage under the plan by taking a job with another contributing em-
ployer—or, often, with an employer elsewhere in the country that contributes to an-
other multiemployer plan with which the first plan is linked through a reciprocity
agreement.

Even looking beyond the circumstances of individual workers and employers,
given the cyclical, even seasonal, nature of the industries in which multiemployer
plans are most frequently encountered, a drop in coverage for a substantial number
of participants at any given time may be temporary (such as, for instance, upon
completion of a major local construction project). The affected employees may well
return to plan coverage when work in the area again picks up. Participants may
move in and out of a given plan’s jurisdiction throughout their careers, as the level
of available work covered by the plan rises and falls with market conditions. Among
other things, it could be very difficult to determine when a multiemployer plan has
experienced the permanent substantial decline that is the hallmark of a partial ter-
mination.

Furthermore, multiemployer plans do not present the potential for abuse that the
partial withdrawal rules were meant to foreclose. The partial termination rules were
intended to prevent discriminatory plan funding and abusive reversions of plan as-
sets to employers. This possibility does not exist in the context of multiemployer
plans because these plans are, by definition, broad-based in their coverage—those
remaining in the plan are rank and file workers, just like those leaving the plan—
and the Taft-Hartley Act and ERISA prohibit reversions of assets to employers con-
tributing to multiemployer plans.

2Hereinafter “ERISA.”
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3. 401(k) SAFE HARBOR—DEFINITION OF COMPENSATION

The NCCMP supports the proposal to revise the definition of “compensation” used
for purposes of the 401(k) safe harbors. To make 401(k) savings opportunities fully
available to multiemployer groups, the ADP tests have to be reasonably adapted to
the administrative capabilities of multiemployer plans. Multiemployer plan benefits
are rarely directly related to participants’ pay and plan administration is wholly
independent of the contributing employers and their payroll systems. As a result,
it would be difficult and expensive for multiemployer plans to try to obtain full com-
pensation data on all eligible employees, and would create new reporting burdens
for the contributing employers. Without an accommodation of some type in the com-
parative deferral testing required for 401(k) plans, many multiemployer groups
might find themselves barred, as a practical matter, from using that type of retire-
ment savings program. Given the egalitarian nature of multiemployer plan coverage
and benefit formulas, the safe harbor based on a 3% of compensation employer con-
tribution for everyone offers, in concept, the perfect solution.

Contributions to multiemployer plans, however, are typically based on regular
hours. Most plans can determine the negotiated wage level for a regular hour of
work based on the applicable collective bargaining agreements. Participants’ com-
pensation, on the other hand, may include premiums for overtime and other irreg-
ular compensation. ldentifying those hours and calculating total compensation in a
way that gives proper weight to the hours of premium pay would be next to impos-
sible for a plan. The bill proposes to define compensation, for 401(k) safe harbor pur-
poses, in a manner that allows the exclusion of “all irregular and additional com-
pensation.” This would make it clear that multiemployer plans can use the 401(k)
safe harbors based on a definition of compensation which can be determined on the
basis of data that is reasonably available to them.

4. TAX CREDIT FOR ESTABLISHING QUALIFIED PLANS

The NCCMP supports the proposal in the bill to provide a tax credit for small
employers who adopt qualified plans. The NCCMP applauds this effort to encourage
employers to contribute to their employees’ retirement and wants to ensure that
otherwise eligible small employers who adopt multiemployer plans will be entitled
to receive such tax credits. The proposal speaks in terms of the costs of establishing
a plan in a way that appears to contemplate the creation of a new plan rather than
signing up for an existing plan. Of course, we assume that the intent is to provide
the credit regardless of the manner in which the employer introduces the qualified
plan coverage, for example, even if the employer subscribes to an existing prototype

lan.

Unlike the typical single-employer plan, the costs associated with setting up and
running a multiemployer plan are embedded in the employer contribution rates, as
it is those contributions, plus fund earnings, that pay for plan operations. The indi-
vidual employer in a multiemployer pension plan generally does not incur signifi-
cant direct administrative expenses in connection with adopting a multiemployer
plan, other than whatever systems adjustments they must make to be sure that
they calculate and pay the required contributions properly and timely. Although
plan administrative expenses are not assessed to each employer separately, these
costs are no less real to small employers adopting multiemployer plans and those
employers should not forfeit the tax credit solely because of the collectively bar-
gained and financed nature of the plans they offer. Consequently, we suggest that
the legislative history clarify that, for eligible employers adopting multiemployer
plans, the plan’s administrative costs may, if calculated as a percentage of required
contributions for the plan as a whole, be treated as “qualified startup costs” within
the contemplation of the proposed tax credit. (This overall percentage would be mul-
tiplied by the employer’s actual contributions during the applicable period to estab-
lish “qualified startup costs.”)

5. BENEFIT STATEMENTS

At present, multiemployer plans are exempted by ERISA from the obligation to
provide, upon the request of the participant, a benefit statement showing the par-
ticipant's total benefits accrued and the portion of such benefits which are vested
(or the earliest date on which they will become vested). It is more difficult for multi-
employer than for single-employer plans to issue such statements because multiem-
ployer plans frequently do not have ready access to all of the information necessary
to calculate an individual active participant’s total accrued and vested benefits, in-
cluding, especially, verified records of service with different contributing employers
during different time intervals and at different contribution levels (all of which may
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yield differing benefit accruals). Some plans use validated statistical data for fund-
ing, but verify individual covered service and other variables only at the time of re-
tirement.

The new reporting requirement could increase administrative burdens and costs
for NCCMP affiliates. Nevertheless, we support the goal of making retirement in-
come information available to workers while they still have time to adjust their fi-
nancial planning. To accommodate the multiemployer plan data dilemma, we would
propose that there be included in the legislative history confirmation that multiem-
ployer plans may include with the requested benefit statement a disclaimer indi-
cating that the statement is based upon the information reasonably available to the
plan at that time and that the participant’s actual benefit may be different once all
relevant facts are determined.

6. PERMISSIVE AGGREGATION OF COLLECTIVELY BARGAINED AND NON-COLLECTIVELY
BARGAINED EMPLOYEES FOR NON-DISCRIMINATION TESTING

The NCCMP supports the proposal in the bill to permit employers to aggregate
the pension coverage they provide for collectively bargained employees with cov-
erage under plans for non-bargained employees for purposes of showing that their
non-bargained plans meet the minimum coverage requirements of Code section
410(b). We believe that the current rule requiring disaggregation of bargained and
non-bargained employees in all cases is unfair to employers who contribute to pen-
sion plans for their collectively bargained workers, since they cannot take that cov-
erage into account when the IRS judges the nondiscriminatory nature of their other
pension plans. We do not believe an employer providing pensions for its rank and
file workers should get credit for that coverage if those workers are not represented
by a union, but not get credit when they are.

Of course, it should be made clear that this permissive aggregation in no way af-
fects the fact that, under Code sections 401(a)(4), 410(b) and 413(b), as implemented
by the applicable Treasury regulations, retirement plan coverage for collectively bar-
gained employees is treated as automatically meeting the general discrimination
and minimum coverage standards.

7. RETIREMENT PLANNING SERVICES

The NCCMP strongly supports the bill's proposal permitting employers to provide
retirement planning services to their employees on a tax-free or salary-reduction
basis. The NCCMP applauds any effort to foster employees’ understanding of their
future retirement income needs.

8. SUSPENSION OF BENEFITS NOTICES

The NCCMP welcomes, in certain circumstances, the additional flexibility af-
forded by the proposal in the bill permitting the suspension of benefits notice re-
quirements under ERISA section 203 to be met by a description in the summary
plan description. We endorse this proposal, however, only as it applies to partici-
pants who continue working past normal retirement age without interruption. With
respect to these participants, it does not makes sense to issue a notice that benefits
have been suspended when the participant has not yet begun receiving benefits and,
because he was still working, did not anticipate that benefits would commence. On
the other hand, participants who retire, commence receiving benefits, and then sub-
sequently return to work, may be surprised if benefits stop. We believe that respon-
sible plan administration would call for a separate, contemporaneous notice to af-
fected re-employed retirees, explaining that their benefits are being suspended.
Some additional leeway on the precise timing of that notice, though, would be wel-
come, particularly in multiemployer cases where the plan may not learn of the retir-
ee’s return to prohibited employment until several months after the fact.

9. EFFECTIVE DATE

Section 101 of the bill, which generally increases various dollar limits, has a de-
layed effective date for collectively bargained plans: the later of the January 1, 2000
or the date on which the current collective bargaining agreement expires but no
later than January 1, 2004. The NCCMP appreciates the sensitivity of the bill's
drafters to the general need for sponsors of collectively bargained plans to have ad-
vance warnings so that they can adapt to new rules when they next have the oppor-
tunity to bargain over benefits and compensation. Here we suspect that the delayed
effective date is intended to protect collectively bargained plans against an abrupt
change in required funding as the ceiling on benefits is lifted. However, because we



151

doubt that this will be a problem for the majority of multiemployer plans and we
know how eagerly their participants and retirees await section 415 relief, we sug-
gest that the bill allow the sponsors of collectively bargained plans to apply the new
limits earlier, while keeping the delayed outside date for those plans for which the
change might cause a problem.

For the multiemployer plan participants who are affected by the section 415 limits
as they apply to early retirement, it seems unduly harsh to force them, in every
case, to live through several more years of underpayments even when their plans
can afford to restore their full benefits. In the majority of cases, the percentage of
retiring participants in any given plan who would be affected by the 415 limits is
likely to be small enough that no significant funding issues will be raised by the
change in the benefit limits. In the event the changes in the section 415 limits
would create a funding issue for the plan, plan sponsors could choose not to elect
the earlier effective date so that they have an opportunity to negotiate the necessary
funding. Congress took a very similar approach to the one we suggest in estab-
lishing the effective date of the GATT rules for calculating lump sum benefits—plan
sponsors had to comply by an outside date, but could choose to do so earlier.

* * * * *

The NCCMP appreciates the opportunity to submit this statement on the provi-
sions of the Portman-Cardin bill which are of particular importance to multiem-
ployer plans. Please contact the NCCMP at (202) 737-5315 if you have any ques-
tions or would like additional information.

[Attachments are being retained in the Committee files.]

PENSION RIGHTS CENTER
March 23, 1999

Dear Chairman Houghton:

We are writing to commend you and the other members of the Subcommittee on
Oversight for convening today’s hearing on pension issues and applaud your objec-
tive of exploring how to make the pension system “even better” by improving the
features of existing plans and having more workers participate in the system.

As the nation’s only consumer organization dedicated solely to improving the re-
tirement income security of American workers, retirees, and their families, the Pen-
sion Rights Center is painfully aware of the dire consequences of not having an ade-
quate private pension system. Accordingly, for the past 23 years the Center has
worked with retiree, employee and women’s organizations to secure a wide range
of pension reforms, among them increased pension coverage and reduced vesting for
workers and important protections for divorced women and widows.

Although we believe additional reforms are urgently needed, we recommend that
before Congress pursues additional legislation, it first take the time to develop a
clear blueprint for the private retirement income system. In the 25 years since the
enactment of the Employee Retirement Income Security Act of 1974, ERISA and the
Internal Revenue Code have been amended numerous times. Each time, Congress
thought it was improving the laws—and there have been many improvements bene-
fiting millions of American families—but as the result of continued tinkering, the
laws have become more complex, fragmented, and confusing for workers and em-
ployers alike. And most importantly, the proportion of the workforce covered by pri-
vate retirement plans has not grown. Lower income, minority, and women workers
are still the least likely to be earning private pensions.

The need for such a blueprint is illustrated by the provisions of H.R. 1102, the
Comprehensive Retirement Security and Pension Reform Act of 1999. Although this
legislation includes several helpful measures, such as those that would ease the
transferability of savings plan assets, and reduce the number of years employees
must work under a savings plan before earning the right to an employer’'s matching
contributions, most of the provisions represent a smorgasbord of tax breaks for high-
er earners and cutbacks in protections for rank and file workers. As noted in the
enclosed analysis, these provisions are likely to decrease, rather than increase, the
proportion of future retirees receiving adequate incomes. They will also inevitably
widen the already disturbingly wide income gap among the elderly.

We would be pleased to meet with you and Subcommittee staff to discuss our
analysis and recommendations for reforms that could achieve your important objec-
tive of “having more workers participating in retirement plans with even better fea-
tures.”

Sincerely yours,
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Michele L. Varnhagen
Policy Director

Karen W. Ferguson
Director

enc.

THE WIDENING GAP

On March 11, 1999, Congressman Rob Portman (R-OH) and Congressman Ben-
jamin Cardin (D—-MD) introduced H.R. 1102, the Comprehensive Retirement Secu-
rity and Pension Reform Act.l According to a summary prepared by the sponsors
of the legislation, its 62 provisions seek to make retirement security available to
millions of workers by:

expanding small business retirement plans, allowing workers to save more, ad-
dressing the needs of an increasingly mobile workforce through portability and
other changes, making pensions more secure, and cutting the red tape that has
hamstrung employers who want to establish pension plans for their employees.

Although the legislation might well increase the number of employer-sponsored
retirement plans, it is unlikely to significantly increase the number of workers who
receive benefits under those plans. Moreover, by encouraging more companies to
shift from company-paid traditional pensions to employee-paid voluntary savings
plans, the major provisions of the bill could significantly increase income inequality
among older Americans.

AN OVERVIEW OF THE PORTMAN-CARDIN BiLL

H.R. 1102 consists of 62 sections contained in five titles. The major provisions of
the bill are in Title I. These are aimed at increasing the amount of tax deferred
dollars that employees can contribute to retirement savings plans, such as 401(k),
403(b), 457 and SIMPLE plans. The legislation proposes both to increase the limits
directly, for example, by allowing employees to reduce their taxable incomes up to
$15,000 a year by contributing to a 401(k) plan,2 and indirectly, by cutting back on
protections that are designed to spur employers to encourage contributions by their
employees (or, when that fails, to contribute on their behalf.) As noted below, these
provisions may well increase the retirement incomes of individuals who can afford
to take full advantage of the new rules (at a significant revenue loss), but will do
nothing for the overwhelming majority of workers who either cannot afford to con-
tribute anything, or only very little, to these plans.

Also, to the extent that these provisions would make savings plans more attrac-
tive than conventional plans, they could actually jeopardize retirement security by
encouraging employers to drop existing pension plans and substitute savings ar-
rangements.3

Other provisions of Title | are directed at traditional pension plans. Again, the
emphasis is on increasing limits that currently apply to these plans and minimizing
measures that are meant to ensure that benefits flow to workers at all income lev-
els, not merely higher-paid management employees. These provisions, designed to
increase the attractiveness of plans, have significant revenue loss implications.
Completely missing from the bill are measures to assure a fairer distribution of the
heavily tax subsidized benefits provided by these plans to low and moderate income
workers.

Title 1l contains two provisions that would increase retirement security. One re-
lates to the rights of spouses of certain federal employees and would remedy along-
standing inequity. The second would give most workers a vested right to their em-
ployers’ matching contributions to 401(k) plans after 3 years, a realistic provision,
since few employees realize that the matching contributions can be now forfeited if
they change jobs before they have worked 5 years.

But Title 1l also contains a provision that, like the provisions in Title I, would
benefit primarily well-off individuals looking for tax breaks. Touted as a “catch-up”
provision, it allows everyone age 50 or older to reduce their taxable income by mak-
ing additional contributions of up to $5,000 each year to their 401(k) plans. Such
a provision might make sense if limited to lower and moderate-income individuals
to compensate for years in which they were serving as care givers, but it is not so
limited.

1The bill was introduced with 14 co-sponsors.

20r by $20,000 if they 50 years old or older.

3Between 1984 and 1994 there was a 66% decline in the number of pension and profit sharing
(non-401(k)) plans, and a 30% decline in participation in these traditional plans.
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Title 111 is captioned “Increasing Portability for Participants.” In fact, its provi-
sions would merely make it easier to transfer assets that are being cashed out from
one type of savings plans to another. Although there is nothing wrong with remov-
ing barriers to rollovers, this is not what most workers think of as “portability”.
Title 111 also allows employees whose companies have been acquired by or merged
with other companies but continue to work for the successor company to cash out
their 401(k)s accounts. If modified to apply only to employees who have reached the
plan’s early retirement age, the provision would bring the treatment of 401(K)s in
these situations into conformity with the treatment of distributions from other types
of plans.

Titles IV and V contain major cutbacks in critical financial information now re-
quired to be provided to workers and retirees, including the all-important Summary
Annual Report now automatically provided to plan participants. In addition, two
provisions relating to the disclosure of benefit information seek to forestall the en-
actment of disclosure requirements proposed in other bills, including one that would
alert workers to the loss of expected benefits when their plans are converted to cash
balance arrangements. In addition, these titles contain proposals that could reduce
the rights of workers in multiemployer plans and diversified companies.

ANALYSIS OF KEY PrRovisiONs oF H.R. 1102

I. Provisions Affecting Savings Plans

Background. Since the early 1980’s policymakers have been experimenting with
measures designed to encourage employers to offer their workers the opportunity to
provide for their own retirement through tax sheltered voluntary savings plans. The
proponents of these measures seek to shift responsibility for retirement savings
from employers to employees. In the words of an IBM executive the objective is to
change the role of corporations from “providers” of retirement income to
“facilitators” of individual savings.

Although this experiment is extremely popular, all indications are that it is fail-
ing. Even the most outspoken advocates of do-it-yourself arrangements, are recog-
nizing that, despite multimillion dollar educational campaigns aimed at encouraging
employees to contribute, little new money is being accumulated for retirement.
Much of the money in 401(k)-type savings plans is either money that has been
switched from non-tax sheltered savings vehicles, or is being used for non-retire-
ment purposes, such as housing and education.

Of even greater concern, is the shift from traditional plans that provide pensions
to workers at all income levels to savings plans that typically only benefit those who
can afford to contribute. Principally to save on labor costs, tens of thousands of com-
panies have jettisoned traditional pensions in favor of these savings plans.# Larger
companies have typically retained their traditional plans, but have effectively frozen
them, and are telling their employees that they will have to rely primarily on their
401(k)s if they want to be able to pay their bills in retirement.>

The bottom line is that most people have accumulated very little in their retire-
ment savings plans. The most recent government figures show that half of all house-
holds with these have less than $15,680 in their accounts. The numbers for individ-
uals are even more disturbing. Half of all men with 401(k)-type plans have less than
$10,000 in their accounts. The median account balance for women is $5,000. Even
more troubling is the unequal distribution of retirement savings plan accumula-
tions. In 1995, 57% of all 401(k)-type assets were owned by the nation’s top one-
tenth wealthiest households.

Section 101. Increasing the Amounts Better-Off Employees Can Contribute

Section 101 of the bill is captioned “Restoration of limits formerly in effect” but
it goes much further. It would significantly increase the amounts of tax deferred
contributions that employees and employers can make to retirement savings plans.

The limits for the amounts employees can contribute to 401(k) plans each year
would increase from $10,000 to $15,000. In addition, the combined employer-em-

4 Experts note that companies can reduce their retirement costs by two-thirds or more by sub-
stituting savings plans for pensions. The reason is that unlike pensions, where contributions are
made for workers at all income levels, employers only contribute to savings plans (if they con-
tribute at all) for those employees who can afford to put money into the plan.

5This shift may have serious consequences not only for individual economic security, but also
for national economic growth. This is because employer contributions to pensions are the largest
component in the personal savings rate. During the past decade employer contributions to pen-
sion have been cut in half, in part because of the move to 401(k)s. This may help explain the
the continuing drop in the savings rate. See “Savings Rate Hits Negative Territory,” Washington
Post, November 3. 1998.
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ployee contributions to these plans would increase to from the lesser of $30,000 or
25% of pay to a straight $45,000 a year. These increases would be combined with
a provision in Title 11 that would allow anyone age 50 or over to contribute an addi-
tional $5,000 a year.6

The contribution increase clearly will only benefit high wage earners. According
to the Joint Committee on Taxation, 71% of income tax filers earn less than $50,000
a year, 15% earn between $50,000-75,000 and 12% earn between $75,000-200,000.
If the median $25,000 a year employee contributes 20% of pay, that $5000 is well
under the current limits. Even a $50,000 worker can contribute 20% of pay under
current law.

The limits for mini-401(k)s, known as SIMPLE plans would increase from $6,000
to $10,000, and the limit for tax deductible IRA contributions would increase from
$2,000 to $5,000.

These provisions are extremely troubling from a tax policy perspective. They
would dramatically reduce federal revenue, with the cost (in the form of higher
taxes or fewer government services) being borne by lower and moderate income
workers who cannot afford to take advantage of these extremely generous tax shel-
ters. At the same time, all indications are that the individuals who would take ad-
vantage of these higher limits already have substantial accumulations of retirement
income, through their pensions and savings plans, as well as other ample sources
of non-tax sheltered wealth. These people do not need additional tax incentives to
save.

Although the argument is made that higher limits will encourage more employers
to adopt savings plans, there is no documentation to support this contention. More-
over, other sections of the bill significantly diminish the already small likelihood
that these plans would benefit individuals who would not otherwise save for retire-
ment.

Before action is taken to raise savings plan limits, Congress should consider di-
recting the Treasury to conduct a comprehensive study of how many people would
take advantage of the increased limits, their income levels, the extent which they
are now saving in other non-tax sheltered forms and/or have other sources of retire-
ment income, and what the likely cost to the nation would be would be in terms
of lost pension coverage and lost revenue.

Section 103. Eliminating Employer Matches in SIMPLE Plans

SIMPLE plans are savings plans for small employers. Current rules provide that
any employer with 100 or fewer employees can establish a SIMPLE plan if s/he of-
fers to match the contributions of eligible employees dollar for dollar up to 3% of
pay. Even if no employees accept the offer, the employers can contribute up to
$6,000 for themselves and match that with another $6,000 in employer contribu-
tions. The concept is that the availability of the employer match will encourage em-
ployees who might not otherwise contribute to put money into the plan.

Section 103 would permit employers to offer salary reduction only Simple plans,
with no employer matches. This would, in effect, be a payroll deduction IRA with
higher limits. Higher-paid employees, who do not need tax incentives to encourage
them to save, would contribute, and their tax breaks would be subsidized by other
employees who would not contribute. No social objective would be served by these
plans.

Section 104. Cutting Back on Top-Heavy Plan Protections

A long-standing legislative objective of consultants and financial institutions that
sell and service private retirement plans has been the elimination of so-called “top-
heavy” rules, particularly in 401(k) plans. The rules apply to plans where 60 percent
of the amounts accumulated in the plan are in the accounts of company owners and
officers. They provide that if a savings plan meets the 60% threshold and is, there-
fore, “top-heavy,” the employer must contribute 3% of pay to the accounts of rank
and file employees.

The effect of these provisions is to provide an incentive to encourage employers
to educate their employees about the desirability of making contributions to 401(k)
plans. If the educational effort fails, the company owners and officers can still put
the full $30,000 maximum employer-employee contribution into their own accounts
as long as they put small amounts into 401(k) accounts for their workers. (A worker
earning $20,000 would get a contribution of $600 a year.)

Section 104 contains a number of provisions designed to effectively nullify the top-
heavy rules. The most direct assault is on top-heavy 401(k) “safe harbor” plans.

6 Section 201 discussed below.
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Safe harbor 401(k)s are new this year. Unlike other 401(k)s they are not subject
to “nondiscrimination” rules that link the amounts higher-paid employees can con-
tribute to 401(k)s to the amounts contributed by other employees. As with a SIM-
PLE plan, an employer with a safe harbor 401(k) simply offers to match the con-
tributions of eligible employees who can afford to put money in the plan. (The re-
quired match is a dollar for dollar match on the first 3% of pay contributed by the
employee, and 50 cents on the dollar for the next 2% of pay.)

In a safe harbor 401(k) the employer has no incentive to encourage the employees
to contribute. If none of the employees accept the offer of the matching contribu-
tions, the employers can still contribute the total 401(k) employer-employee con-
tribution of $30,000 or 25% of pay for themselves. In other words, but for the protec-
tion provided by the top-heavy rules, it would be possible to have a 401(k) where
none of the employees received any benefits from the tax subsidized plan.

The bill would reduce top heavy protections in other 401(k) plans in several dif-
ferent ways. It proposes not to count employee contributions in figuring whether the
plan meets the 60% test, and to only measure the 60% by looking at contributions
in a particular year, rather than the total account balances. It would also redefine
who Is in the top-heavy class by including only company officers earning more than
$150,000 a year as key employees, and would include employer matches in figuring
the 3%. The result of enactment these measures might well be the creation of more
plans, but there would also be a reduction in retirement income security, particu-
larly where employers conclude that a top-heavy 401(k) plan is much cheaper (and
more beneficial to the owner’s), and therefore more attractive, than a plan, such as
? Silmplified Employee Pension (SEP) that delivers benefits to workers at all income
evels.

Income inequality among the elderly in this country, is already far greater than
that in our global competitors (and greater than among active workers.) In part, this
is because people with pensions and Social Security have twice the income of retir-
ees living on Social Security alone. The focus of public policy should be on nar-
rowing, not widening this already great income disparity.

Section 304. Accelerated Vesting for 401(k) Matching Contributions

A provision in the bill affecting savings plans likely to increase income security,
is Section 304, which would reduce the number of years required to vest in 401(k)
employer matching contributions from five years to three.” This would conform to
workers’ expectations. Few are put on notice that the matching contributions used
to entice their participation in the plan will be forfeited if they leave the plan before
they have worked five years for the employer.

Il. PROVISIONS AFFECTING PENSION AND PROFIT SHARING PLANS

Sections 101, 105, 111, and 401. Proposals to Raise Limits

H.R. 1102 contains a variety of provisions to raise limits on contributions, benefits
and funding of traditional pension and profit sharing plans. The rationale for the
provisions relating to increases in benefits and contributions is that there is a need
to make existing plans more attractive to company owners and officers, impart to
give them a stake in the plans, and to discourages them from relying so heavily on
non-qualified “executives-only” plans for their own retirement incomes.

To our knowledge there is no documentation showing that increasing limits would
change behavior patterns in existing plans. Moreover, raising the ceilings, particu-
larly the limitation on compensation, might well result in the reduction of other
workers’ benefits.

If the Treasury can afford the revenue loss resulting from raising the limits for
benefits and contributions, these increases should be targeted toward new plan de-
signs that meet the needs of lower and moderate income workers. Specifically, such
plans should not be integrated with Social Security, should not be backloaded or age
weighted, and should cover 100% of an employer’'s workers in a single line of busi-
ness. Excellent starting points for such new plan designs are the SAFE legislation
introduced by Congresswoman Nancy Johnson and Congressman Earl Pomeroy and
the Pension ProSave legislation developed by Senator James Jeffords and Senator
Jeff Bingaman.

Modification of the full funding limit to reflect the need for funding for projected
benefit obligations would be helpful to plans and participants alike. However, it is
important to note that many plans are burning up against the full funding limit
solely because they have stopped improving benefits for workers and retirees. The

7There is also an alternative graded vesting schedule. Matching contributions in safe harbor
401(k)s are immediately vested.
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percentage of participants in plans providing occasional cost of living adjustments
in their retirees’ pensions has dropped from 50% to less than 10% in recent years.

Section 513. Proposal to End Partial Terminations of Multiemployer Plans

Section 513 is an effort to forestall litigation on behalf of participants in multiem-
ployer plans. In recent years, former construction workers on the Alaska pipeline
have successfully claimed that the dramatic decline in participation in their plans
after the pipeline was completed created a “partial termination” entitling them to
become immediately vested in their pensions despite their relatively short periods
of service under the plan. The legislation would deny other participants in multiem-
ployer plans the right to claim partial terminations under the terms of their plans.

Sections 403, 407, 521, 523 and 525. Disclosure Provisions

The legislation includes provisions that would eliminate important financial and
benefit information now received by participants.

The two most draconian cutbacks are the proposed elimination of the automatic
Summary Annual Report that provides participants with an overview of their plans’
finances, and the suspension of benefits notice that goes to pensioners in multiem-
ployer plans who return to work covered by the plan.

The bill also seeks to block other pending legislation that would assure that work-
ers in traditional pension plans that are converted to cash balance plans be notified
of the extent to which their expected benefits are likely to be reduced, and provides
less meaningful benefit information than would be available other proposed legisla-
tion. It would deny participants in plans with 25 or fewer participants all informa-
tion about the financial status of their plans.

Section 204. Survivors Benefits for Spouses of Deferred Vested Civil Servants

Section 204 would remedy a disturbing inequity affecting the spouses of partici-
pants in the Civil Service Retirement System. This system, which affects federal
employees who started work before 1984, now denies survivors benefits to widows
and widowers if the federal employee leaves government service and dies before ap-
plying for a pension. It is an important provision that has been introduced into pre-
vious Congresses and has been overlooked for too long.

—————

Statement of Principal Financial Group, Des Moines, 1A

This statement is submitted by The Principal Financial Group, a family of insur-
ance and financial services with assets of $82.3 billion. Its largest member company,
Principal Life Insurance Company, is currently the eighth largest life insurance
company in the nation based on 1997 assets. The Principal Financial Group pro-
vides retirement plan investment and administrative services to more than 43,000
employers, the majority of whom employ fewer than 100 employees.

The Principal appreciates the opportunity to comment on retirement security and
pension reform. In recent years, Congress has strengthened the employer-sponsored
retirement system and improved the retirement security of many American workers.
In particular, the pension simplification provisions enacted by the Small Business
Job Protection Act of 1996 (Public Law 104-18) and the Taxpayer Relief Act of 1997
(Public Law 105-34) have helped ease plan administration and helped more small
employers establish retirement plans for their employees. Nevertheless, the Prin-
cipal believes more can, and should, be done to encourage employers to establish
and maintain retirement plans. We believe the Comprehensive Retirement Security
and Pension Reform Act (H.R. 1102), introduced by Representatives Rob Portman
and Benjamin Cardin, will help achieve these goals.

The passage of H.R. 1102 will help the U.S. private pension system by:

« Encouraging more plans to be formed,

« Allowing U.S. workers to contribute more to their retirement plans,

« Simplifying existing overly complex rules,

« Making it easier to preserve plan assets for retirement, and

« Addressing women’s pension equity issues.

We offer the following comments on the provisions in H.R. 1102:

RETIREMENT PLAN LIMITS

The Principal supports the proposed increases to the various dollar limits. In-
creases in the dollar limits will encourage employers to establish plans by allowing
them to accumulate benefits in an amount comparable to the amounts accumulated
by lower paid employees. Existing non-discrimination rules—such as the 401(k)/(m)



157

nondiscrimination tests and the 415 maximum benefit limits—will ensure that
plans do not discriminate in favor of the highly compensated employees.

We also support repealing the 25 percent of pay limit on annual additions under
a defined contribution plan. This limit has little effect on the most highly paid em-
ployees while adversely affecting lower paid employees who choose to contribute
generously to their 401(k) plans. Repealing the percent of pay limit would allow
lower paid employees to increase their retirement savings.

ADMINISTRATIVE COSTS

We're pleased H.R. 1102 includes provisions which will reduce administrative
costs and burdens which have a disproportionate impact on small employers. Spe-
cifically, allowing matching contributions to be counted toward satisfying the top-
heavy minimum required contribution and modifying the definition of key employee
will help small employers comply with these rules. Elimination of the multiple use
test for 401(k)/(m) plans will also simplify the nondiscrimination test and reduce the
administration burden on plan sponsors. We also strongly support the provisions
that promote good faith compliance and correction of plan errors rather than plan
disqualification and IRS sanctions. This feature will encourage self-correction with-
out penalizing inadvertent violations of the qualified plan rules.

PORTABILITY

We are particularly pleased with the liberalization of the transfer and rollover
rules and the modification of the same desk rule for 401(k) plans. Corporate acquisi-
tions, mergers, dispositions and voluntary job changes are more and more frequent
today. Each of these incidents can have a huge impact on an employee’s retirement
savings. As employees change jobs, keeping track of their retirement accounts from
several different plans is often difficult and time consuming. The best way to do this
is to make it easier for employees to transfer these distributions to qualified plans
or roll them over to an IRA. The provisions in H.R. 1102 will preserve plan assets
by making it easier to transfer benefits between 401(a), 403(b) and 457 plans. The
bill also eliminates the “same desk rule” that prevents employees in 401(k) plans
from receiving a distribution in certain corporate take-over situations.

PARTICIPANT SECURITY

The Principal supports provisions that would increase participant security. Spe-
cifically, we support requiring faster vesting of employer matching contributions and
allowing members age 50 or older to make additional contributions of up to $5,000
per year to 401(k), 403(b), 457 and SIMPLE plans. We also support provisions that
would require defined contribution plan members to receive annual benefit state-
ments and defined benefit plan participants to receive benefit statements every
three years.

TAX CREDIT FOR SMALL EMPLOYERS

We support the tax credit for small employers to offset the costs of setting up and
administering a new plan. Many employers feel the costs associated with running
a retirement plan prohibits them from establishing a plan. This is especially true
for small employers whose decision to sponsor a plan is impacted by the cost of the
plan. This tax credit will help offset the cost of establishing a retirement plan and
will encourage more small employers to set up a plan.

HicHLY COMPENSATED EMPLOYEE

We do not support the provision that would eliminate the employer's option to
count only the top-paid 20 percent of employees who earn more than $80,000 when
determining the number of employees who are considered to be highly compensated
employees. While most employers are not affected by this option, there is a small
percentage of businesses that have a large proportion of their workforce earning
more than $80,000. These businesses include computer programmers, engineers,
and sales representatives whose bonus income push them over the earnings limit.
This option should be preserved.

DEFINED BENEFIT PLANS

H.R. 1102 includes several new 401(k) safe harbors designed to encourage plan
sponsorship—the automatic contribution trust and the deferral only SIMPLE plan.
More should be done to encourage employers to establish and maintain defined ben-
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efit plans. We urge the Committee to consider adding a simplified defined benefit
plan for small employers to reduce existing administrative costs and hassles that
make defined benefit plans unattractive to many employers.

SUMMARY

The Principal believes that more small employers will establish retirement plans
if we can make those plans more attractive for the employer and his/her highly com-
pensated employees. We should educate plan sponsors about the types of plans that
are available, provide incentives—such as tax credits for start-up costs and in-
creased dollar limits—for employers to establish such plans, and then make plan ad-
ministration less costly and less time consuming. The provisions in H.R. 1102 will
accomplish much of this. We strongly urge Congress to enact these provisions this
year.

FOR MORE INFORMATION

Questions or comments may be directed to either of the following employees of
The Principal:

Stuart Brahs, Vice President—Federal Government Relations: (202) 682-1280,
brahs.stuart@principal.com

Jack Stewart, Assistant Director—Pension: (515) 247-6389, stewart.jack@
principal.com

Statement of Lynn Franzoi, Senior Vice President, U.S. Chamber of
Commerce

My name is Lynn Franzoi, and | am Senior Vice President for Benefits for Fox
Group. | also chair the Qualified Plans Subcommittee of the U.S. Chamber of Com-
merce, on whose behalf | submit these comments.

The U.S. Chamber of Commerce is the world’s largest business federation, rep-
resenting more than three million businesses and organizations of every size, sector,
and region of the country. | am pleased to express the Chamber’s support for H.R.
1102, the Comprehensive Retirement Security and Pension Reform Act, sponsored
by Congressmen Rob Portman (R-OH) and Ben Cardin (D-MD). This bill is critical
to ensure the retirement security of future generations of retirees.

REGULATORY RELIEF THAT wiLL HELP EXPAND COVERAGE

The U.S. Chamber believes that any meaningful pension reform legislation must
focus on changes that will increase retirement plan coverage. A special emphasis
should be placed on the small business community. The current regulatory environ-
ment under which plans must operate acts as a major deterrent to plan sponsorship,
especially among small employers. Considering that the majority of today’s new jobs
are created in the small business sector, the Chamber is concerned that the com-
plexity of our pension laws works to deny millions of Americans access to retirement
plan options through their employer.

We believe the following provisions of the Portman-Cardin legislation are particu-
larly important in expanding retirement plan coverage to more employees.

A. Top heavy relief: The top heavy rules enacted in 1982 have not achieved their
objective of expanding coverage, particularly for low paid employees of small em-
ployers. Qualified plans were already subject to strict nondiscrimination rules. The
top heavy rules merely piled on by imposing additional rules that raised the thresh-
old cost of plan sponsorship too high to permit the objectives of the top heavy rules
to be achieved. Thus, instead of coverage increasing, the top heavy rules discouraged
plan sponsorship in the first instance.

A plan is considered “top heavy” if more than 60% of the plan’s assets are held
by “key employees.” Because small businesses have a smaller pool of workers accru-
ing benefits than large companies, they are more likely to be subjected to these on-
erous requirements. Top heavy plans must make special required contributions
which substantially add to the plan’s cost. For example, for top heavy 401(k) plans,
the small business owner must generally make a three percent of compensation con-
tribution on behalf of all employees, not just those participating in the 401(k) plan.
Even if the company is making matching contributions to the plan, it must also
make top heavy contributions above and beyond the regular employer match, since
the regular match does not count towards fulfilling top heavy requirements under
current law.
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Though the Chamber supports full repeal of top heavy rules, H.R. 1102 is an im-
portant step in the right direction by enabling employers to count regular employer
matching contributions towards top heavy minimum employer contributions, modi-
fying the definition of “key employee,” and disregarding employee elective deferrals
for purposes of top heavy calculations.

B. Reduced PBGC premiums: Another important provision for small businesses
would allow new defined benefit plans with less than 100 participants to pay a per-
participant flat $5 premium and no variable rate premium to the Pension Benefit
Guaranty Corporation for the first five years of the plan. Larger plans having to
pay a variable rate premium would be able to pay a reduced phased-in premium
for the first five years of the plan.

Current law creates a catch-22 for new defined benefit plans. Credit for past serv-
ice is often included as a part of the new plan, yet fully funding that past service
credit immediately is limited in the tax code by funding restrictions. As a result,
even though a plan is considered by the IRS to be properly funded, PBGC considers
the same plan to be underfunded, since the past service credit has not been substan-
tially funded in the initial years of the plan due to IRS restrictions. Thus, the plan
is subject to costly variable rate premiums, on top of the regular premiums they al-
ready pay.

The provision in H.R. 1102 to reduce premiums for new defined benefit plans is
an important example of an area in which employer costs can be reduced without
negatively impacting the safety of workers’ or retirees’ benefits.

C. Current liability full funding limit: In an effort to raise revenue for unrelated
tax provisions, in the 1980s Congress redefined how defined benefit plans are to be
funded and the circumstances in which they are deemed to be fully funded by im-
posing a “current liability” standard, rather than the projected “future liability”
costs. Defined benefit pension benefits accrue benefits more rapidly in the final
years of a worker’s career. By creating funding limits based on current liability, the
law restricts businesses from funding the promised benefit evenly over an employ-
ee's active service. The law back-loads future pension obligations (similar to a bal-
loon-payment loan), resulting in an intimidating pension liability for the employer
as his or her workers approach retirement age.

H.R. 1102 repeals the current liability full funding limit for years beginning after
December 31, 2002. Repeal of this provision will add stability to pension funding
obligations for employers, making defined benefit plans a more workable retirement
option.

D. Tax credit for new retirement plans: The Portman-Cardin legislation, like the
Clinton Administration proposal, establishes a new tax credit for small businesses
starting a new retirement plan to help offset the administrative costs of establishing
the plan. Specifically, the tax credit would be for 50 percent of expenses, up to a
maximum credit of $2,000 for the first year and $1,000 for the second and third
years.

The Chamber believes this provision recognizes the importance of helping busi-
nesses—especially small businesses—by easing the administrative start-up costs of
a retirement plan. The tax credit is an important marketing tool that will help em-
ployers make the initial transition to retirement plan sponsor, and will help expand
coverage to more workers.

E. Repeal of multiple use test: Under current 401(k) rules, plans are subject to the
“multiple use test,” which is in addition to the nondiscrimination tests that already
apply to employee contributions and employer matching contributions. This is a par-
ticularly onerous and complicated rule that few plan administrators understand,
making compliance difficult at best. Also, considering the nondiscrimination testing
that already applies to 401(k) plans, the multiple use test is overkill. H.R. 1102
would eliminate the multiple use test, which the Chamber considers to be an unnec-
essary administrative compliance requirement imposed on plans that does not en-
hance protections for plan participants.

F. Separate line of business rule: Another administrative complexity for certain
employers is the “separate line of business” (SLOB) rule. The Chamber submits that
this provision of the Internal Revenue Code, which is designed to allow employers
to test their retirement plans on a separate-line-of-business basis, is simply unwork-
able and serves no valid purpose in its present form. Thus, we support proposals
that would simplify the SLOB rule and allow for the allocation of employees along
lines of business based upon a facts and circumstances test, as H.R. 1102 directs.

G. ESOP dividend reinvestment: Current law permits an employer to deduct the
dividends paid on employer stock held in an employee stock ownership plan (ESOP),
provided the dividends are paid to the participant in cash or the dividends are used
to repay a loan on a leveraged ESOP. If a plan allows participants to elect between
receiving dividends in cash and having the dividends reinvested in the ESOP, the



160

employer is allowed to deduct only those dividends that are paid in cash to partici-
pants; the employer may not deduct the dividends that are reinvested in the ESOP.

By allowing employees to elect to reinvest their company ESOP dividends paid on
their ESOP shares, and allowing the employer a deduction for such reinvested divi-
dends, H.R. 1102 will enhance employee stock ownership while increasing retire-
ment savings.

H. 25 percent profit sharing plan: H.R. 1102 allows the creation of a profit sharing
plan which fully utilizes the 25% of compensation (section 404) deduction limit. Cur-
rently, such a plan may be structured only as a money purchase plan under which
contributions must be made whether or not the employer is profitable. The bill
would also allow elective deferrals to be excluded from the definition of compensa-
tion for purposes of the deduction limits. This provision accomplishes the same goal
as H.R. 352, legislation introduced earlier this year by Congressman Roy Blunt (R-
MO) which the Chamber supports.

ENHANCING BENEFITS FOR WORKERS

In addition to expanding retirement plan coverage to a greater number of work-
ers, H.R. 1102 will also enhance coverage for many who are already participating
in a plan. Some of the provisions that will accomplish this include:

A. Restoring limits: The Chamber believes that Americans should be encouraged
to save for their retirement to the best of their financial ability. To accomplish this,
Congress must seek to foster an environment in which such savings can occur. The
Chamber has long supported restoring the benefits and compensation limits that
apply to qualified plans, to their historic limits.

Historically, retirement policy has allowed highly compensated employees to ac-
crue a significant retirement benefit as long as those benefits accrued in a non-
discriminatory manner, so that lower paid employees also benefited. A series of ad-
ditional limitations placed on contributions and benefit accruals, however, has seri-
ously eroded the ability of highly compensated employees to benefit under such non-
discriminatory plans. As a result, benefits for executives have often been shifted to
non-qualified plans that are unfunded. This diminished sense of involvement has
eroded support for qualified plans while, ironically, altering, but not reducing, ex-
ecutives’ benefits.

The Chamber has long supported restoring contribution and benefit limits as a
means of strengthening incentives for owners to offer a qualified plan to their em-
ployees. The general nondiscrimination rules will continue to apply, thereby assur-
ing protections for rank-and-file employees. We are pleased that Congressmen
Portman and Cardin have included the restoration of these limits as a section of
their bill, as we believe it will have a tremendous positive effect on plan sponsor-
ship.

B. Repeal of 25% of compensation limit: Current law limits the total amount of
money from the employer and employee that can be contributed per year to a de-
fined contribution plan to the lesser of $30,000 or 25 percent of compensation. By
retaining only the $30,000 limit, H.R. 1102 allows more lower and middle income
workers to increase retirement contributions. For example, it will eliminate situa-
tions in which employees are forced to reduce the amount they are contributing to
their 401(k) because their employer’s profit sharing and matching contribution push
them over the 25 percent limitation. This is more likely to occur in instances where
employer contributions are a flat, across-the-board contribution, rather than a per-
cent of pay. For example, since the total amount a $20,000 per year worker could
have contributed (from the employee and employer) to his or her account would be
just $5,000—considerably less than the $30,000 limitation that highly paid workers
(those earning over $120,000) would be subject to.

Catch-up contributions: In the last several years, policymakers have begun to
focus on something families have known for ages—the ability to save for retirement
varies at different points in their lives. Periods of time in which the family gets by
on just one income, or is paying for college, or has an unexpected job layoff, to cite
a few common examples, all contribute to a not-uncommon temporary inability to
save for retirement.

To reflect this reality, various bills have been introduced that enable workers to
“catch up” on their retirement savings. One approach, which is reflected in H.R.
1102, allows workers over age 50 to make extra contributions of up to $5,000 per
year to their defined contribution plan. While the Chamber enthusiastically sup-
ports this concept, there are significant technical defects in the proposal. The bill
does not exempt catch-up contributions from nondiscrimination rules. Without such
an exemption, companies will have difficulty in allowing their workers to take ad-
vantage of the additional $5,000 contribution amount, thereby sharply limiting its
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intended impact. Even with an exemption from nondiscrimination rules, however,
creating a separate class of workers—those over age 50—who would be eligible to
make contributions under a different set of rules would be administratively complex.

For the millions of businesses that are members of the Chamber, it is imperative
that any catch-up provision be strictly voluntary in nature, so that business owners
can choose to offer the option or not. Further, the catch-up provision must avoid
complex compliance rules, such as requiring the establishment of separate “over—
50" accounts or similar administrative complexities. As you know, Mr. Chairman,
retirement plans comprise an extremely complicated area of tax and labor law, and
a catch-up policy that added to that complexity is strongly opposed by the Chamber.

D. Roth 401(k) and 403(b) plans: Senate Finance Committee Chairman William
Roth (R-DE) has introduced legislation that would create a new type of 401(k) or
403(b) plan, modeled after his successful Roth IRA bill. This provision, which also
appears in H.R. 1102, would allow workers to choose whether to make contributions
to their plan on a pre-tax or post-tax basis. Those who chose the post-tax option
would not be subject to income taxes on earnings upon withdrawal, the same as for
Roth IRAs. Because of the administrative complexity of determining which contribu-
tions are made pre-tax and which are post-tax, it is imperative that employers be
given the option of offering a Roth IRA, without mandating it. The Chamber sup-
ports the employer-optional Roth 401(k) and 403(b) plans outlined in H.R. 1102.

E. Portability: The employer-sponsored retirement plan world has shifted dramati-
cally in the direction of defined contribution plans in the last decade. When coupled
with a trend towards shorter job tenure, many workers will end up with numerous
defined contribution and IRA accounts by the time they retire. In broadly bipartisan
proposals, numerous members of Congress have supported breaking down the bar-
riers that keep workers’ retirement plan money in assorted different places.

The ability to consolidate one’s retirement money is important for several reasons.
First, studies have shown that employees are less likely to spend retirement money
once their account balance reaches critical mass, but are more likely to cash it out
if the balance is small. By keeping retirement funds linked together, account bal-
ances will accrue faster, which should decrease leakage. Second, the ability to roll
IRA money into a retirement plan offers the individual access to a professionally
managed portfolio, such as a family of funds, that helps the worker diversify his or
her retirement savings. Placing all of one’s retirement money in a single mutual
fund does not create a diversified portfolio, whereas being able to choose from a se-
lection of funds, all managed through the plan, provides the worker with easy access
to a diversified portfolio.

It is important to note that the Roth and Portman-Cardin bills allow the employer
the option to not accept rollovers from other plans or from IRAs. Although we do
not anticipate this feature of the bill to add significantly to administrative costs, it
Es stifl_l essential that employers be given the option whether or not to offer such a

enefit.

F. Change in vesting schedule: H.R. 1102 includes a provision that would decrease
the amount of time that a worker must be employed by a company before that work-
er is vested to three years, from current law's five years. Additionally, the graded
vesting schedule is reduced so that the employee is fully vested after five years. The
Chamber opposes reducing the vesting schedule below current law. Given that em-
ployers have a finite amount of money to spend on employee benefits, coupled with
ever-increasing health care costs, reduced vesting will make it harder for employers
]E_o attract and retain longer-term workers by offering meaningful retirement bene-

its.

G. New 401(k) safe harbor: H.R. 1102 creates a new 401(k) safe harbor entitled
the “Automatic Contribution Trust” for plans that automatically enroll newly eligi-
ble participants. The plan must also make contributions of at least three percent
of compensation for those employees who do not opt out of the plan; at least 70 per-
cent of lower-paid workers must be contributing to the plan; and the employer must
provide at least a two percent nonelective contribution or a 50 percent match up
to five percent of compensation. All contributions would have to be 100% vested.
Plans that follow this safe harbor formula would be exempt from ADP, ACP, and
top heavy requirements. The Chamber supports this provision.

H. Same desk rule: The same desk rule places restrictions on a participant's ac-
cess to retirement benefits when they work in the same position for a new employer
following a sale of their former employer’s assets. Employees faced with this change
in business ownership should have access to their retirement benefits from their
gorrln(er Iemployer. We support the provision in H.R. 1102 that modifies the same

esk rule.

I. Multiemployer plans: Current law limits pension benefits to the lower of
$130,000 per year or 100 percent of final average pay. H.R. 1102 would eliminate
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the 100 percent of pay limitation for multiemployer plans. The Chamber opposes
elimination of this restriction solely for multiemployer plans, which will result in
an increase in benefit beyond what was intended in collective bargaining agree-
ments. Benefit decisions should be subject to the union-management collective bar-
gaining process, and eliminating the 100 percent of pay restriction unilaterally in-
creases a benefit without the opportunity to negotiate.

CONCLUSION

The U.S. Chamber of Commerce applauds the leadership of Oversight Sub-
committee Chairman Houghton for holding a hearing on the state of the private
pension system. With much of the focus on Social Security reform, it is imperative
that the employer-sponsored retirement system not be overlooked as a key compo-
nent to workers’ retirement security.

We applaud Representatives Rob Portman and Ben Cardin for their leadership on
this issue, and for reintroduction of comprehensive pension reform legislation. H.R.
1102 serves as a solid foundation for legislative action, and the Chamber looks for-
ward to working with the Ways and Means Committee to move it and similar legis-
lative proposals towards enactment.

Statement of United States Association of Importers of Textiles and
Apparel, New York, NY

H.R. 984, the Caribbean and Central American Relief and Economic Stabilization
Act

The U.S. Association of Importers of Textiles and Apparel strongly commends the
introduction of H.R. 984 in the 106th Congress and hopes that this will finally be
the year in which a practical and meaningful trade enhancement program for the
Caribbean and Central American region can be achieved. The tenacity of the spon-
sors is truly appreciated. In the face of protectionist and self-centered proposals,
H.R. 984 continues to put forward a trade enhancement program that truly would
offer competitive opportunities for companies operating in the region. USA-ITA
urges the Committee to promptly move forward with H.R. 984 so that the relief
these countries need and deserve more than ever will be provided.

Established in 1989, USA-ITA is the largest U.S. trade association of importers
of textile products. Our more than 200 members include manufacturers, distribu-
tors, retailers, and related service providers, such as shipping lines and customs
brokers. USA-ITA member companies account for over $44 billion in U.S. sales an-
nually. Many of our members source textile and apparel articles from the Caribbean
and Central America.

When trade enhancement was originally proposed for the CBI, the discussion was
on providing “parity” with Mexico. H.R. 984 still attempts to meet that objective,
with some modifications that respond to U.S. domestic textile industry demands.
The other bills proposed currently, including S. 371, the Graham bill, and the Ad-
ministration’s bill, would provide far less than parity for textile and apparel prod-
ucts. The Graham bill would provide benefits only for 807A and 809 apparel and
luggage (albeit with a new definition for 807A and 809) and for knit to shape arti-
cles knit from U.S. formed yarn. The Administration bill would limit textile benefits
to 807A and 809 articles (as newly defined), with the catch that existing quotas for
Caribbean made products may be reduced to account for the privilege of shipping
U.S. formed yarns and fabrics back to the U.S. market.

The Subcommittee should recall exactly what benefits are provided to Mexico by
NAFTA. First, products that meet the NAFTA preferential rules of origin qualify
for preferential duty rates, which are gradually declining to zero and some of which
already are at zero. These preferential rules of origin generally require that produc-
tion from the fiber or yarn stage forward occur within a NAFTA country. Therefore,
as a general rule, apparel cut and sewn in Mexico from fabrics knit or woven
(formed) in Mexico would qualify for NAFTA benefits. Second, since the inception
of NAFTA any product cut in the U.S. from U.S. formed fabric and then assembled
in Mexico is entitled to duty-free treatment. (This reflects the “traditional” definition
of 807A, which seemingly has been abandoned, or rather, embellished, during the
course of the prolonged debate on CBI.) All of these products also qualify for quota-
free entry into the U.S. Third, NAFTA established tariff-preference levels for textile
and apparel products that are Mexican under normal rules of origin (Section 334
of the Uruguay Round Agreements Act) but would not meet the more stringent
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NAFTA preferential rules. Under these TPLS, annually a limited quantity of these
articles are nevertheless eligible for NAFTA-equivalent benefits.

The extent to which the benefits provided to Mexico under NAFTA have worked
is readily apparent from the trade statistics. Ninety-nine percent of the apparel
trade from Mexico enters as NAFTA originating or under Special Regime benefits.
Mexico has not become a transit point for Asian-made fabrics. See the attached ta-
bles. To the extent that TPL usage has increased in the six years since NAFTA went
into effect, that is clearly a reflection of the expanding spread between the regular
duty rates and the preferential duty rates, which are now at zero or close to zero
as a result of a gradual phase-down period.

H.R. 984 would provide similar benefits to qualifying Caribbean and Central
American producers. One difference, however, is that H.R. 984 incorporates a re-
vised definition of 807A and 809 insisted upon by U.S. domestic industry interests.
Under H.R. 984, the U.S. formed fabric also must be formed with U.S. formed yarns.
Moreover, for those products both cut and assembled in a beneficiary country from
U.S. formed fabric from U.S. formed yarn, the sewing must be done with U.S.
formed thread. From the perspective of U.S. importers and retailers, these addi-
tional requirements create new administrative and paperwork burdens that do not
currently apply to trade with Mexico.

While this aspect of H.R. 984 is disappointing, the bill is far more reasonable and
acceptable than S. 371. USA-ITA is willing to accept the provisions of H.R. 984 to
ensure that U.S. industry is comfortable with the incentives provided to use U.S.
inputs. However, further comprise is unwarranted. The Administration bill is not
only unacceptable, in at least two aspects USA-ITA believes it would violate U.S.
obligations under the World Trade Organization.

S. 371 would apply benefits to only a limited number of textile products, namely
807A and 809 apparel and luggage and certain knit-to-shape articles. S. 371 does
not include any benefits for apparel made from regional fabrics, other than knit fab-
rics made from U.S.-formed yarns, or for any textile or apparel products that meet
NAFTA-equivalent preference rules. It also sloppily includes a definition of “trans-
shipment” that would cover products for which the country of origin may not be in-
correctly asserted, although a claim of preferential treatment may be. (H.R. 984 con-
tains a correct definition of illegal transshipment and would deny benefits to those
firms that improperly claim benefits under the Act.) And it would permit the Presi-
dent to reduce quotas by an amount equal to the three times the quantity allegedly
transshipped, even if transshipment was not actually involved. Based upon reports
of the Textiles Monitoring Body in Geneva, which is charged with overseeing oper-
ation of the WTO'’s Agreement on Textiles and Clothing, it is apparent that triple
charges against quotas, even for actual illegal transshipment, is not authorized
under the ATC. Therefore implementation of that provision of the Graham bill
would violate U.S. obligations under the WTO.

Under the Administration bill, the President would be authorized to reduce tariffs
on 807A and 809 type products to zero, but also could chose to provide only a duty
reduction for textile and apparel products meeting the requirements for benefits.
Thus, the duty benefits offered are substantially less certain than those provided
for under either H.R. 984 or S. 371. Again, like S. 371, the Administration bill cre-
ates a new definition of illegal transshipment as “falsely claiming preferential treat-
ment” and would authorize unilateral charging of quotas in response to instances
of such illegal transshipment. That aspect of the bill is in contravention with U.S.
obligations under the WTO'’s ATC (Article 5), which requires consultations with the
supplier governments and “sufficient evidence” of circumvention involving shipment
through third countries before action may be taken by an importing government.

Most disconcertingly, the Administration bill also includes a provision under
which the President may negotiate reductions in quota levels to account for the
products that enter the U.S. quota-free under the above provisions. The ATC pro-
vides no basis for a quota level notified under the ATC (Article 2) to the TMB to
be reduced, other than for specific “flexibility” provisions under administrative ar-
rangements between importing and exporting countries. Thus, this provision of the
Administration bill also violates U.S. obligations under the ATC.

USA-ITA recognizes that compromises will be necessary to enact a trade enhance-
ment bill, but the fact is that only H.R. 984 offers benefits sufficient to ensure the
development of the Caribbean and Central American region as viable sources of
quality, value oriented textile and apparel products. Requirements limiting the re-
gion to using only U.S. formed fabric from U.S. formed yarn and U.S. formed thread
commit the region to dependence upon U.S. mills, and limit the ability of the region
to develop “full package” products that will be able to compete effectively with Mex-
ico and with Asian suppliers in the longer term. Short-term visions restricting in-
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centives for investment in the Caribbean and Central American region will hurt not
only the region but also U.S. producers.
Respectfully submitted,
LAURA E. JONES
Executive Director
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Statement of Women’s Institute for a Secure Retirement

On behalf of the Women’s Institute for a Secure Retirement (WISER), we would
like to thank the Member of the Subcommittee for including our statement in the
record. WISER, is a nonprofit organization, launched by the Teresa & H. John
Heinz 11l Foundation. WISER’s primary mission is education—partnering with a
wide variety of organizations to provide women with information and retirement
planning skills so that they can surmount the overwhelming challenges to securing
retirement income. Our goals include increasing awareness among the general pub-
lic, policy makers and the business community of the structural barriers that pre-
vent women'’s adequate participation in the nation’s retirement systems.

We applaud this committee for focusing on the status of the nation’s retirement
system and are pleased that the Committee is holding this hearing with a focus on
the Comprehensive Retirement Security and Pension Reform Act of 1999 introduced
by Representatives Portman and Cardin.

As a nation, the greatest pension problem we face is that tens of millions of work-
ers are not participating in pension or savings plans or if they do have plans they
are not accruing meaningful retirement benefits. A Federal Reserve Board retire-
ment survey found that 43 percent of all families had some type of retirement plan,
whether it was an individual retirement account or a 401(k) or 403(b) plan but the
median value of those accounts was only $15,600.

Several important features of this bill would attempt to address this very prob-
lem.

REFORM PROVISIONS THAT WOULD INCREASE PLAN SPONSORSHIP

¢ Relief from the PGBC premiums for new small business defined benefit plans

« Elimination of IRS fees for small business plans

These provisions would remove barriers to plan creation for those employers who
are most sensitive to plan administrative costs.

REFORM PROVISIONS THAT WOULD ENCOURAGE THE PRESERVATION OF RETIREMENT
INCOME

Portability. The pension portability provisions would increase the likelihood that
workers would keep the benefits that they accrue and preserve them until retire-
ment. Allowing rollovers among all types of defined contribution retirement plans
will help women who receive smaller benefits and leave their jobs more often than
do men. The percentage of pension recipients receiving a lump sum benefit has
greatly increased, mirroring the shift in coverage from defined benefit to defined
contribution plans. Women are more likely to receive lump sum distributions than
men: 63 percent compared to 44 percent. However, the distribution among for
women is less than half that received by men, $5,005 for women compared to
$11,373 for men. Since the data indicates that there is a strong relationship be-
tween the dollar amount of the distribution and the decision to spend the money
before retirement, any mechanism that would help workers to roll over their retire-
ment savings into another retirement plan would help to preserve the payout as re-
tirement income.

Vesting. The provision allowing accelerated vesting for 401(k) matching contribu-
tions will also help to ensure that many more women receive benefits from their
employers. Whereas many employers require five years on the job to vest in a sav-
ings or pension benefit, women have a median stay of three and a half years in their
jobs. While, we would prefer to see the three-year rule extended to all pension plans,
this change will clearly made a difference.

ProvisioNs THAT WouLD NOT HELP LOWER TO MODERATE INCOME WORKERS

While what we have concluded here may seem controversial, it is not meant to
be so. This hearing provides an opportunity to be candid when we talk about pen-
sion reforms and who these reforms are going to benefit.

Catch-up Provision. We commend the Committee for its commitment to increase
the opportunities for new pension plans for all working men and women as well as
finding new ways to help women by providing them with additional retirement in-
come. Yet, we are particularly skeptical of the “catch-up” provision in the recently
introduced legislation. Catch-up is heralded as a provision that would particularly
benefit women. We would ask the members of the committee to look at these basic
facts.
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RETIREMENT CHALLENGES FOR WOMEN WORKERS

e Three out of four working women earn less than $30,000 per year.

« Half of all women work in traditionally female, relatively low paid jobs—with-
out pensions.

*« Women are more likely to work in part-time and minimum wage jobs without
pensions.

* Women's earnings average $.74 for every $1 earned by men.

« Women retirees receive only half the average pension benefits that men receive.

* Women spend fifteen percent of their careers caregiving outside of the workforce
compared to less than 2 percent by men.

We have provided training for thousands of women in the past decade and yet
not a single one has complained that the law limits the amount of money she can
put into her 401(k) savings plan or that she needs a catch-up provision to help her
save. In fact, it's exactly the opposite. The majority of working women are trying
to juggle their finances just to find any income to contribute to their 401(k) savings
plans. They are not looking for the extra opportunity to contribute up to $15,000
;Sn their savings plan because half of all full-time working women earn less than

22,000.

Top Heavy Rules. While “simplification” is the motivating force behind the modi-
fication of these rules, there was a reason why Congress enacted the lowered vesting
requirements, namely to help secretaries and other support staff who received little
from their pension plan because most of the benefits were going to the owners or
company officers. We would ask that the lower vesting provisions be maintained in
order to provide a minimum benefit to those who most need the benefits.

Who gets the benefits? We all know that the 401(k) savings plan has become a
popular retirement benefit. But it only works well for those who can afford to con-
tribute to their plan. We are concerned that savings plans (and pensions) are con-
tinuing to evolve into a benefit only for the highly paid. Trends and studies indicate
that lower-paid workers are less likely to have access to either savings or pension
plans. This raises important questions of this committee. As a nation, should we be
taking a trickle-down approach to pension policy? should we be providing incentives
for higher paid workers without evidence that there will be meaningful coverage for
low and moderate income workers?

Last year, USA TODAY provided an analysis of the 401(k) plans of the nation’s
largest employers. The Special Report, “Exposing the 401(k) Gap” had a subtitle,
“Those who need them most have the worst plans.” We would add an additional
phrase, “Those who need them most have the worst plans.. . . or have no plan at
all. The study found that the worst plans are offered in the retail and service indus-
tries with the lowest matching contributions, where the workers are less likely to
have pensions, the pay is low and the jobs are dominated by women.

A study published in 1996 by the Social Security Administration found that in-
come distribution in the receipt of pension benefits is highly skewed toward those
at the top of the income ladder—84 percent of aggregate benefits are disproportion-
ately distributed to those in the top two income groups while those in the bottom
two groups were receiving only 4 percent. Another indication of how inequitable the
private pension system is for low to moderate wage workers.

We commend this Subcommittee for focusing attention on this critically important
issue. The implications of inadequate pension coverage and benefit receipt are far-
reaching and directly related to income. We need to address these issues now and
take steps that will narrow the gap between those retirees who are financially able
to save adequately without additional tax incentives and those who have lower in-
come. People who are up against the contribution limits do not need additional help
from taxpayers; why should the ordinary taxpayer end up subsidizing the wealthy
to get additional tax breaks? The tax expenditures for pensions costs more in lost
revenue than any other tax break—according to the Joint Committee on Taxation.
We have the opportunity now to provide benefits for the average worker and we
should use this opportunity.

O
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