S. HrG. 106-458

INTERNATIONAL ANTITRUST

HEARING

BEFORE THE

SUBCOMMITTEE ON ANTITRUST,
BUSINESS RIGHTS, AND COMPETITION

OF THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

ONE HUNDRED SIXTH CONGRESS
FIRST SESSION

ON

ISSUES RELATING TO INTERNATIONAL ANTITRUST COOPERATION AND
ENFORCEMENT, INCLUDING POSITIVE COMITY AGREEMENTS, THE
FLAT GLASS INDUSTRY, AND PROBLEMS WITH THE JAPANESE MAR-
KET

MAY 4, 1999

Serial No. J-106-21

Printed for the use of the Committee on the Judiciary

&

U.S. GOVERNMENT PRINTING OFFICE
63-623 CC WASHINGTON : 2000



COMMITTEE ON THE JUDICIARY
ORRIN G. HATCH, Utah, Chairman

STROM THURMOND, South Carolina PATRICK J. LEAHY, Vermont
CHARLES E. GRASSLEY, Iowa EDWARD M. KENNEDY, Massachusetts
ARLEN SPECTER, Pennsylvania JOSEPH R. BIDEN, JRr., Delaware

JON KYL, Arizona HERBERT KOHL, Wisconsin

MIKE DEWINE, Ohio DIANNE FEINSTEIN, California

JOHN ASHCROFT, Missouri RUSSELL D. FEINGOLD, Wisconsin
SPENCER ABRAHAM, Michigan ROBERT G. TORRICELLI, New Jersey
JEFF SESSIONS, Alabama CHARLES E. SCHUMER, New York

BOB SMITH, New Hampshire

ManNus COONEY, Chief Counsel and Staff Director
BRUCE A. COHEN, Minority Chief Counsel

SUBCOMMITTEE ON ANTITRUST, BUSINESS RIGHTS, AND COMPETITION
MIKE DEWINE, Ohio, Chairman

ORRIN G. HATCH, Utah HERBERT KOHL, Wisconsin
ARLEN SPECTER, Pennsylvania ROBERT G. TORRICELLI, New Jersey
STROM THURMOND, South Carolina PATRICK J. LEAHY, Vermont

PETE LEVITAS, Chief Counsel and Staff Director
JON LEIBOWITZ, Minority Chief Counsel and Staff Director

(1)



CONTENTS

STATEMENTS OF COMMITTEE MEMBERS

DeWine, Hon. Mike, U.S. Senator from the State of Ohio .......ccccccevvevvvverneeeennn.
Kohl, Hon. Herbert, U.S. Senator from the State of Wisconsin ....
Leahy, Hon. Patrick J., U.S. Senator from the State of Vermont
Specter, Hon. Arlen, U.S. Senator from the State of Pennsylvania ...

CHRONOLOGICAL LIST OF WITNESSES

Panel consisting of Joel I. Klein, Assistant Attorney General, Antitrust Divi-
sion, U.S. Department of Justice, Washington, DC; and Robert Pitofsky,
chairman, Federal Trade Commission, Washington, DC ............ccccceevvirennnns

Panel consisting of Peter S. Walters, group vice president, Guardian Indus-
tries Corporation, Auburn Hills, MI; Gorton M. Evans, president and chief
executive officer, Consolidated Papers, Incorporated, Wisconsin Rapids, WI;
and John C. Reichenbach, director of government affairs, Pittsburgh Plate
and Glass Industries, Washington, DC

ALPHABETICAL LIST AND MATERIAL SUBMITTED

Evans, Gorton, M.:
TESEIMOILY .eveeeiiiiiiiiiieie ettt ettt et
Prepared statement

Klein, Joel I.:
TESEIMOILY .eveeeiiiiiiiiiiei ettt ettt
Prepared statement

Pitofsky, Robert:
TESEIMOILY +.eveeitiiiiiitiei ettt ettt et
Prepared statement

Reichenbach, John C.:
TESEIMOILY +.eveeiiiiiiiiitei ettt ettt et e
Prepared statement ........

Walters, Peter S.: Testimony

(I1D)

25

27
29

11
13

32
35
25



INTERNATIONAL ANTITRUST

TUESDAY, MAY 4, 1999

U.S. SENATE,
SUBCOMMITTEE ON ANTITRUST, BUSINESS RIGHTS,
AND COMPETITION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 10:30 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Mike DeWine (chair-
man of the subcommittee) presiding.

Also present: Senators Kohl and Specter.

OPENING STATEMENT OF HON. MIKE DEWINE, A U.S. SENATOR
FROM THE STATE OF OHIO

Senator DEWINE. Good morning. I apologize for starting half an
hour late. As you know, the Senate has been voting on the Kosovo
resolution.

Let me welcome all of you again to the Antitrust, Business
Rights, and Competition Subcommittee. Today’s hearing is the
third in a series of our subcommittee’s antitrust oversight hearings.
At each of our oversight hearings, we have spent some time on
international antitrust enforcement, and today, we are actually
going to focus on that particular issue, which we think is a vitally
important issue.

Senator Kohl and I have worked closely on this issue with both
of the antitrust enforcement agencies, and we are happy to have
with us back again Joel Klein. Joel, thank you very much for join-
ing us. Joel Klein, of course, is of the Antitrust Division, and Rob-
ert Pitofsky of the Federal Trade Commission. We welcome both of
you here today.

As noted at last October’s hearing on this subject, international
antitrust enforcement is becoming increasingly important. Expan-
sion of global trade, the increasing impact of the Internet, and the
more rapid cross-border flows of capital and resources are fun-
damentally reshaping the way American companies operate today.
More and more business is conducted in the international market-
place, which means that more and more often, American companies
find themselves involved in legal controversies in foreign jurisdic-
tions.

Unfortunately, many foreign companies do not have the same
commitment to free and open markets that we in the United States
do. Some of these nations do not have strong antitrust laws to pro-
tect competition, and even among those countries that do, enforce-
ment is often less vigorous than we would like. As a result, Amer-
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ican businesses are often faced with unfair anticompetitive actions
by foreign competitors in these overseas markets.

In order to address these concerns, U.S. agencies have entered
into a number of agreements designed to increase cooperation
among international antitrust authorities. As many of you know
from our previous hearings on this issue, this subcommittee has
been troubled by the implementation of these positive comity agree-
ments. Enforcement by foreign antitrust authorities has sometimes
not met the high standards set by our own agencies, leaving Amer-
ican businesses to suffer the consequences of unfair and anti-
competitive business practices.

Despite these difficulties, I am happy to report that we have
been seeing improvement in a number of instances. Two of the wit-
nesses at our last hearing, representatives of Marathon Oil and
representatives of the SABRE Group, have seen significant
progress in the investigation of their respective complaints. Senator
Kohl and I have been working closely with Mr. Klein, Mr. Pitofsky,
and with their colleagues in the European Commission and both
matters are proceeding at a much better pace. We will continue to
monitor and work on these issues and we anticipate further
progress in the months ahead.

While we seem to be making good progress with our colleagues
in Europe, serious problems still remain in Japan. On our second
panel today, we will hear from representatives of three companies
that have been having tremendous difficulty in the Japanese mar-
ket. Despite a great deal of work by this subcommittee and by the
American enforcement agencies, we have seen virtually no progress
on this issue. Accordingly, at today’s hearing, we will focus on anti-
trust problems in the Japanese market.

Before I turn to Senator Kohl, let me address one additional
point. The Justice Department has been in discussions with its
counterparts in Japan regarding a positive comity agreement. This
agreement, as I understand it, is similar in substance to some of
the earlier antitrust cooperative agreements we have signed with
our colleagues in the European Community.

On balance, I believe positive comity agreements are generally a
good thing. Based on our experience, it seems that they help to dif-
fuse some of the tensions that sometimes arise in the course of
antitrust investigations involving companies from different coun-
tries. I think the jury is still out on how much they help, but they
usually seem to provide some benefits.

However, in the case of Japan, I think we must proceed very cau-
tiously. We have signed a number of agreements in the past with
Japan and have seen these agreements ignored repeatedly and the
interests of American companies violated. Senator Kohl and I,
along with 24 other U.S. Senators, sent a letter last week to the
President making our position clear. In the current environment,
given the continual failure of the Japanese government to honor
past agreements, we do not think it appropriate to sign a positive
comity agreement.

I understand, however, that Mr. Klein will endorse a different
position today, which we certainly respect, and that the adminis-
tration is planning to enter into this positive comity agreement. I
believe there were discussions about it yesterday. I think Mr. Klein



3

and Mr. Pitofsky will have a long, difficult road to travel in their
efforts to gain some cooperation from the Japanese, and we cer-
tainly wish them luck.

Therefore, I do not believe that this is the best way to proceed.
Instead, I think the Justice Department should strongly consider
the extraterritorial enforcement of our antitrust laws in order to
prevent Japanese companies from violating the rights of American
companies.

Let me emphasize again, however, this subcommittee has a great
deal of faith in both of our witnesses today and we will support
their efforts to implement any agreement that is reached. In the
meantime, we will continue with our own efforts to protect the le-
gitimate business interests of American companies in Japan.

Let me at this point turn to the ranking minority member of this
subcommittee and someone who I have enjoyed working with for
the last few years, and that is Senator Kohl. Senator Kohl?

STATEMENT OF HON. HERBERT KOHL, A U.S. SENATOR FROM
THE STATE OF WISCONSIN

Senator KOHL. Thank you, Mr. Chairman, not only for holding
this hearing on international antitrust enforcement but for doing so
today, as Prime Minister Obuchi of Japan, a country whose mar-
kets are most decidedly closed, visits the President. It is a good
time to assess competition in the international marketplace and de-
termine whether our trading partners have a commitment to free
markets. The truth is that we are doing fine, but our foreign coun-
terparts are not. Let me explain.

First, the good news. Our laws promote competition, our judicial
process is open, and our enforcement authorities, led by Mr.
Pitofsky and Mr. Klein, make sure that the system works well.

Indeed, after a slow start, it is becoming clear that our most im-
portant positive comity agreement, with the European Union, is be-
ginning to pay off. Although it has taken some time, the EU has
now acted on the first ever positive comity request from the
SABRE group, and we have also seen some progress in the Euro-
pean investigation of the Marathon Oil matter. Just last week, the
United States signed a positive comity agreement with Australia,
which will help our two countries work together on antitrust viola-
tions.

But there is also bad news, especially from countries that have
failed to open their markets. For example, after decades of trying
to open the Japanese markets to paper, flat glass, and rice, and
after we have signed several bilateral treaties to do just this,
American companies are still frozen out of the Japanese market.
Although the Japanese say all the right things and sign all the
right agreements, their keiretsu of manufacturers and distributors
has made it impossible for hard-working companies to bring com-
petitive products to Japan.

Indeed, as Buck Evans of Consolidated Papers will tell us today,
the Japanese work hard at appearing to open their markets, only
in the end to deny foreign companies realistic chances to sell. After
jumping through hoops for 6 months so his company’s product
would meet Japan’s so-called market standards, his paper simply
languished on the Japanese delivery docks, and languished, and
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languished some more, until finally he decided that breaking open
the Japanese markets was not worth the headache. Keep in mind
that American paper products, like flat glass, are unquestionably
the best in the world.

So the lessons of Buck Evans and his colleagues come down to
this: The Japanese markets are about as open and competitive as
ours were 100 years ago, when John D. Rockefeller controlled the
oil and Jay Gould controlled the railroads. Perhaps that is why the
Japanese declined our invitation to testify here today. But one
thing is clear. We need to take more forceful action, not only with
our trade laws, but also with our antitrust statutes, to go after this
protectionist behavior.

In that regard, this may not be the most opportune time to sign
a positive comity agreement with Japan, but if we do, it needs to
be monitored very closely to ensure that the Japanese adhere to
the letter and the spirit of their promises, and we should not hold
our breath.

To be sure, we are not asking for favoritism for American firms
to compete in Japan. All we want is for the Japanese to follow
through with their commitments and open their markets the way
we opened ours and for the President to more aggressively pursue
compliance. Otherwise, I worry that if we do not see progress on
the issue, it will continue to fester in Congress until it simply ex-
plodes, and that would not be good for either country.

With that, I look forward to hearing what our witnesses have to
say today. I thank you.

Senator DEWINE. Senator Kohl, thank you very much.

At this point, I would like to enter the prepared statement of
Senator Leahy into the record.

[The prepared statement of Senator Leahy follows:]

PREPARED STATEMENT OF SENATOR PATRICK J. LEAHY

Chairman DeWine and Senator Kohl, I greatly appreciate you holding this hear-
ing. I applaud your continued efforts to protect American consumers and businesses
from unfair foreign business practices.

American consumers are often the victims of foreign collusion and cartels, and
American businesses are often unable to play on a level playing field in foreign mar-
kets. Those who export to the United States and foreign interests that operate here
gain the benefit of our antitrust laws—yet the favor often is not returned.

As the world becomes more interdependent, it becomes more important for the
United States to work to establish an antitrust enforcement scheme to assure fair
and equal treatment of our companies in foreign countries. The problem of
transnational cartels is very real, and it grossly distorts free trade.

I was pleased to work closely with the Justice Department and the FTC on the
International Antitrust Enforcement Assistance Act of 1994. I worked with then-As-
sistant Attorney General Anne Bingaman on that effort. As an original sponsor and
supporter of that act, I am anxious to hear from the Justice Department and the
FTC on how they feel it is working. International antitrust enforcement assistance
agreements can give U.S. consumers greater protection against foreign monopoly
power and can help promote U.S. commerce overseas

Vigorous international antitrust enforcement will be helpful to American busi-
nesses wishing to compete in foreign countries. The comments of the Director of
Government Affairs for PPG Industries highlights the failure of the Japanese to en-
force their own antitrust laws while, at the same time, Japanese glass firms take
advantage of the fair treatment accorded to their companies in the United States.

The costs of international cartels, in terms of business lost for U.S. firms, is cer-
tainly in the billions of dollars. Cartels affecting lysine, graphite electrodes, citric
acid, pharmaceuticals, transportation, oil, gas and other products or businesses dis-
tort world trade and give non-U.S. companies an unfair advantage. In addition, anti-
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competitive policies of other governments unfairly hurt American producers and
manufacturers. For example, Canada subsidizes its sales of dairy products into the
United States yet imposes 300 percent tariffs on our sales of milk into Canada.

I will be asking Assistant Attorney General Joel Klein and Chairman Pitofsky for
their views on a number of matters to determine how we together can help alleviate
these problems for our consumers, producers, inventors, investors and manufactur-
ers. We must be determined and aggressive so that other countries are as fair to
our companies and we are to theirs. This protects American jobs, helps our balance
of trade and provides our consumers with lower prices.

Senator DEWINE. Let me turn to our first panel. Again, these are
two veterans of this subcommittee. Robert Pitofsky was sworn in
as Chairman of the Federal Trade Commission in April 1995. He
has testified before this subcommittee on numerous occasions and
we welcome him back.

Joel Klein is the Assistant Attorney General for the Antitrust Di-
vision at the Department of Justice, a post that he has held since
July 1997. He is also a very familiar face at these hearings. We
welcome you back.

Mr. Klein, we will start with you. Any written statement that
you have submitted, any of the witnesses today, will be made a
part of the record and you can proceed as you wish.

PANEL CONSISTING OF JOEL I. KLEIN, ASSISTANT ATTORNEY
GENERAL, ANTITRUST DIVISION, U.S. DEPARTMENT OF JUS-
TICE, WASHINGTON, DC; AND ROBERT PITOFSKY, CHAIR-
MAN, FEDERAL TRADE COMMISSION, WASHINGTON, DC

STATEMENT OF JOEL I. KLEIN

Mr. KLEIN. Thank you, Mr. Chairman, Senator Kohl. I appreciate
that. I will be very brief in my comments. It is delightful to be back
here again.

I want to commend the subcommittee for its prescience in this
area. I think not a lot of people have fully appreciated the signifi-
cance, and the growing significance, of international antitrust en-
forcement. But I think as we move into the 21st century and the
globalized economy, I think what we are talking about now, what
we have been talking about for the last 2 years, will be absolutely
critical and I continue to welcome the engagement.

As you mentioned, the President and Prime Minister Obuchi yes-
terday announced that we will enter a cooperation agreement with
the Japanese, which I think is significant, although I certainly take
the subcommittee’s concerns and the other concerns expressed by
the 24 Senators to heart, but I will say more about why I think
this is important.

Beyond that, last week, the Attorney General of the United
States and Chairman Pitofsky executed the first international anti-
trust enforcement agreement act treaty, whereby we have now a
very formal, much along the lines of a mutual legal assistance trea-
ty, with the Australians, again reflecting, I think, the important
significance of antitrust enforcement, putting it up there in the top
echelon of international law enforcement.

And most exciting, as we have talked about and I am proud to
announce here this morning, the U.S. Department of Justice an
hour ago filed in Philadelphia two criminal cases against the com-
pany, a major German carbon and graphite company called SGL,
the largest company of its sort in the world. The company plead
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guilty and is paying a $135 million fine in our graphite electrodes
investigation. That is the single largest fine in the history of anti-
trust enforcement.

Second, its chairman and chief executive officer is going to pay
a $10 million fine, and that is the largest individual fine by several
orders of magnitude. Our highest fine up until now was $350,000,
and now we took it to $10 million.

I want to let you know, in that one investigation alone, we have
brought in now close to $300 million in fines, reflecting money that
has been taken out of the U.S. economy, out of hard-working com-
panies and ultimately consumers, been taken out of their pockets
to go to a group of producers who were unwilling to live up to the
law, and these are all the product of large international conspir-
acies. We currently have some 35 grand juries looking at this area
and it is my view that in the next several years, we are going to
crack open some of the most trenchant and longstanding conspir-
acies, and I look forward to working with the committee in making
sure that the U.S. economy is free of this kind of theft from our
people.

Beyond that, the chairman mentioned and the ranking member
mentioned the issue of positive comity. I am pleased to say, while
there were some bumps in the road, the SABRE, and maybe I am
mixing my airline and surface transportation metaphors, but the
SABRE matter now seems to be moving toward a, I think, promis-
ing conclusion. The European Commission has issued a statement
of objections with respect to Air France, one of the people that we
were concerned about. In the meantime, SABRE itself has reached
agreements with SAS and with Lufthansa, which will increase SA-
BRE’s access to key information in the European markets.

I think when the final chapter is written on this, while we will
have all learned some vital lessons, I think the subcommittee and
its initiatives in this area, along with the work of the Federal
Trade Commission, the Department of Justice, and the DG-IV in
Europe, will show that this is a process that can work. It can work
better, it can work more expeditiously, but I think we will show
that it can work.

As I say that, I want to caution all of us that positive comity is
not going to be a panacea for all trade problems. What we focus
on is antitrust access issues, and there are a lot of other issues out
there, but we and our colleagues, I am sure, at the Federal Trade
Commission are willing to do the hard work to separate out the
wheat from the chaff, and when we find antitrust issues that raise
significant barriers to entry for American countries in foreign mar-
kets, you can be assured we will pursue them vigorously with en-
thusiasm and with commitment. But when we do not find the anti-
trust issues are the paramount issues, then, of course, there will
have to be other remedies and other agencies involved.

I am sure there will be a great deal of discussion about this as
we go forward, Mr. Chairman, so I thank you.

Senator DEWINE. Mr. Klein, thank you very much.

[The prepared statement of Mr. Klein follows:]
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PREPARED STATEMENT OF JOEL I. KLEIN

Good morning, Mr. Chairman and members of the Subcommittee. I am pleased
to be back before you to continue our discussion of antitrust enforcement in the
global economy, and what we are doing to meet the challenges it presents.

As trade and commerce become increasingly global in scale, vigorous international
antitrust enforcement is key to helping ensure that American businesses have the
opportunity and the incentives to compete successfully and that American consum-
ers and business purchasers are protected from anticompetitive conduct. Effective
international antitrust enforcement requires not only that our own enforcers remain
vigilant and active, but also that we are able to obtain assistance, where needed,
from foreign antitrust enforcement authorities.

In the last few years, we have worked to strengthen the international enforcement
tools at our disposal. With the help of this Subcommittee, we were able to obtain
passage of the International Antitrust Enforcement Assistance Act of 1994, which
enables us to enter into agreements with our foreign counterparts to share informa-
tion and provide assistance on a reciprocal basis. Last week, we signed the first
agreement under the 1994 Act, with Australia, which we hope to be a model for
other such agreements. In March, we signed a more traditional antitrust coopera-
tion agreement with Israel, along the lines of our 1991 agreement with the EU and
our 1995 agreement with Canada. These agreements, the 1994 Act itself, and the
growing number of more general mutual legal assistance treaties to which the
United States is a party, combined with the favorable ruling we obtained two years
ago in United States v. Nippon Paper Industries Co. Ltd., reaffirming that Congress
indeed has given us jurisdiction to prosecute anticompetitive activities that take
place off U.S. soil but that have significant effects here, give us important building
blocks for our continuing efforts to build an effective international antitrust enforce-
ment regime and make effective use of it.

We have achieved some remarkable successes recently, including unprecedented
levels of criminal fines.

From a practical standpoint, the increasing globalization of markets leads to in-
creased complexity in our investigations, making it more difficult, time-consuming,
and costly to pursue an investigation to its ultimate conclusion. Often, we must
have the assistance of authorities in other countries in order to obtain crucial evi-
dence. It is therefore particularly important, as Congress recognized in passing the
1994 Act, and as the Senate affirms on a broader law enforcement front when it
ratifies additions to our growing network of mutual legal assistance treaties, that
we be able to cultivate and maintain constructive working relationships with our
foreign counterparts.

Although the United States can rightly claim a large share of the credit for the
adoption around the world of competition as a foundation for commercial relation-
ships, each country’s antitrust law is necessarily tailored in part to its own legal
system and culture. That variation in approaches to antitrust enforcement, in a
world where countries zealously protect their sovereignty, creates number of dif-
ficult challenges in building an international antitrust enforcement regime that
works effectively, challenges which have been brought to the forefront with the in-
creasing globalization of markets.

As you know, in the fall of 1997 the Attorney General and I established an Inter-
national Competition Policy Advisory Committee to look at these challenges with a
fresh perspective, giving particular attention to three key issues. First, how can we
build and strengthen a consensus among competition enforcement authorities
around the world for prosecuting international cartels? Second, at a time when in-
creasing numbers of mergers involve international transactions that directly affect
competition in more than one country, how can the various competition enforcement
authorities best coordinate their merger review efforts, while preserving their sov-
ereignty, to achieve results that are sound and efficient, both for the parties to these
mergers and for consumers in the countries affected by them? And third, how can
we ensure that, as our international trade agreements remove governmental impedi-
ments to free trade, those impediments are not replaced by anticompetitive schemes
on the part of private firms to impede market access? Getting the right answers to
these questions is essential to the maintenance of free and fair international com-
merce, and its attendant benefits for the U.S. economy.

The Advisory Committee continues its work under the leadership of co-chairs Jim
Rill and Paula Stern, former Assistant Attorney General for Antitrust and former
International Trade Commission Chairwoman, respectively. It has held a number of
meetings and hearings, and has heard from numerous witnesses representing a
wide range of viewpoints. It plans to submit its final report this fall, and I expect
it to be of tremendous value to the Department of Justice and to this Subcommittee
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as we continue our efforts to internationalize basic antitrust principles and make
them the foundation for the burgeoning commercial relationships among nations.

Meanwhile, we are continuing to pursue our enforcement responsibilities vigor-
ously in the international arena. Let me now say a few words about the three major
facets of our international enforcement agenda: international cartel enforcement,
international merger enforcement, and positive comity.

INTERNATIONAL CARTEL ENFORCEMENT

Vigorous enforcement against international cartels is a top priority for us. As a
result of our aggressive overall criminal enforcement efforts against hard-core anti-
trust violations such as price-fixing and market allocation, we have set records in
the last two fiscal years in the level of fines collected. In fiscal year 1997, criminal
fines totaling $205 million dollars were secured in cases brought by the Antitrust
Division. This total is five times higher than during any previous year in the Divi-
sion’s history. We broke that record in fiscal year 1998, with more than $267 million
in fines secured. Of the roughly $472 million in fines secured in the last two fiscal
years, nearly $440—million—well over 90 percent—were in connection with the
prosecution of international cartel activity, a graphic illustration of the increasingly
international focus of our criminal enforcement work, and our success in cracking
international cartels.

This focus is well justified. International cartels typically pose an even greater
threat to American businesses and consumers than do domestic conspiracies, be-
cause they tend to be highly sophisticated and extremely broad in their impact—
both in terms of geographic scope and in the amount of commerce affected by the
conspiracy. The massive international cartels uncovered in citric acid, lysine (an im-
portant livestock and poultry feed additive), sodium gluconate (an industrial clean-
er), and graphite electrodes (used in steel making) are prime examples. The criminal
purpose behind these and other conspiracies investigated and prosecuted by the Di-
vision has been to carve up the world market by allocating sales volumes among
the conspirators and agreeing on what prices would be charged to customers around
the world, including customers in the United States.

International cartels victimize a broad spectrum of U.S. commerce, costing Amer-
ican businesses and consumers hundreds of millions of dollars a year. For example,
citric acid, which is used in products ranging from soft drinks and processed food
to detergents, pharmaceuticals, and cosmetics, is found in virtually every home in
the United States. Sales in the United States during the course of the citric acid
conspiracy were over $1 billion. In each of these cases, American consumers—and,
in cases where the U.S. government is the victim, American taxpayers—ultimately
foot the bill.

The international cartels uncovered by the Division have often been governed by
elaborate agreements among the conspirators to ensure that each conspirator under-
stood its role in suppressing competition and increasing prices in the varied markets
of the world where the goods and services were sold. The cartel agreements, which
were formed by high-level executives and carried out through conspiratorial meet-
ings around the globe, included the following features: agreed-upon prices; agreed-
upon volumes of sales worldwide; agreed-upon prices and volumes (market share al-
location) on a country-by-country basis; exchanges among the conspirators of all
types of otherwise competitively sensitive information, such as monthly sales figures
by geographic area, prices charged (or bid) to customers in particular geographic
areas, and prices to be charged (or bid) to specific customers; and sophisticated
mechanisms to monitor and police the agreements.

Thus far, while much remains to be done, we have had great success in prosecut-
ing these international cartels. In the food and feed additives industry alone, our
efforts have resulted in criminal convictions or plea agreements against 9 companies
and 10 individuals from 6 countries, and nearly $200 million in fines imposed or
agreed to in the past 2 fiscal years—including a $100 million fine imposed on Archer
Daniels Midland Company and a $50 million fine imposed on Haarmann & Reimer
goGrporation, the U.S. subsidiary of the German-based pharmaceutical giant Bayer

In our investigation in the graphite electrodes industry, in February of 1998 we
charged Showa Denko Carbon, a U.S. subsidiary of a Japanese firm, with participat-
ing in an international cartel to fix the price and allocate market shares worldwide
for graphite electrodes used in electric arc furnaces to melt scrap steel. The company
agreed to plead guilty, cooperate in the Division’s ongoing investigation, and ulti-
mately paid a fine of $32.5 million. In April of 1998, another participant in that car-
tel, UCAR International, agreed to plead guilty and pay a fine of $110 million, the
largest fine imposed in antitrust history. Last Thursday, another participant, the
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Japanese firm Tokai Carbon Co., agreed to plead guilty and pay a fine of $6 million.
Sales of graphite electrodes in the United States during the term of the conspiracy
were well over a billion dollars. This investigation is continuing.

Last fall, we achieved a tremendously important victory in our battle against
international cartels, when the jury returned a verdict of guilty against three top
executives of Archer Daniels Midland for masterminding their company’s participa-
tion in the lysine cartel. These convictions send a strong deterrent message around
the world that our commitment to vigorous enforcement against hard-core cartels
includes prosecuting the top corporate brass in appropriate cases.

Notwithstanding our recent success, I am convinced that these prosecutions rep-
resent just the tip of the iceberg. At present, more than 30 U.S. antitrust grand ju-
ries—approximately one-third of the Division’s criminal investigations—are looking
into suspected international cartel activity. The subjects and targets of these inves-
tigations are located on five continents and in over 20 different countries. In more
than half of the investigations, the volume of commerce affected over the course of
the suspected conspiracy is well above $100 million; in some of them, the volume
of commerce affected is over $1 billion per year.

The investigation and prosecution of international cartels creates a number of im-
posing challenges for the Division. In many cases, key documents and witnesses are
located abroad—out of the reach of U.S. subpoena power and search and seizure au-
thority. In such cases, national boundaries may present the biggest hurdle to a suc-
cessful prosecution of the cartel. For that reason, we are aggressively pursuing co-
operation agreements with foreign competition authorities to step up cooperation
aimed at hardcore cartels.

To that end, we have been working in the Organization for Economic Cooperation
and Development (OECD) to encourage OECD members toward more systematic
and effective anti-cartel enforcement and international cooperation. Last spring, the
OECD endorsed at the ministerial level our proposal encouraging member countries
to enter into mutual assistance agreements to permit sharing evidence with foreign
antitrust authorities, to the extent permitted by national laws, and to take another
look at provisions in their laws that stand in the way of these cooperative efforts.

INTERNATIONAL MERGER ENFORCEMENT

As trade and commerce have become increasingly globalized, inevitably there have
been increasing numbers of mergers that cross international boundaries and thus
are subject to review by more than one country’s antitrust authority. To minimize
the burden placed on merging parties by multi-jurisdictional antitrust review, and
to minimize the conflicts that can result from differing conclusions regarding a
merger, it is important that we establish and cultivate good relations with foreign
enforcers and understand each other’s merger enforcement policies and practices,
and coordinate where we can. Given each jurisdiction’s understandable interest in
reviewing mergers that impact its markets, and in applying the substantive and
procedural rules it deems appropriate, navigating these waters is not easy. After our
experience with the Boeing/McDonnell-Douglas merger—where U.S. and European
Commission authorities reached sharply differing conclusions regarding the merg-
er—we redoubled our efforts to minimize that kind of conflict, if not eliminate it al-
together. I believe that our more recent experiences with the MCI/WorldCom merger
and the Dresser/Halliburton merger, in which we and the EC shared our independ-
ent analyses of the transaction’s as they, evolved, and ultimately reached essentially
the same conclusions, are a good model for how close consultation in international
merger enforcement can and should work.

POSITIVE COMITY

Let me now turn to positive comity. It grows out of a recognition that, because
of legal and practical constraints that may come into play, effective enforcement in
the global economy may require action by more than one country’s antitrust author-
ity.

Under a positive comity agreement, the antitrust authority of one country makes
a preliminary determination that there are reasonable grounds for an antitrust in-
vestigation, typically in a case in which a corporation based in that country appears
to have been denied access to the markets of another country. It then refers the
matter, along with the preliminary analysis, to the antitrust authority whose home
markets are most directly affected by the matter under investigation. After con-
sultation with the foreign antitrust authority, and depending on what conclusions
the foreign authority reaches and what action it takes, the referring antitrust au-
thority can accept the foreign authority’s conclusions, seek to modify them, or pur-
sue its own action.
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Such an approach has many helpful aspects. First, competition authorities have
a great stake in taking each other’s referrals seriously, not only in the interest of
promoting cooperative relations, but because their own consumers are affected. Sec-
ond, such a process maximizes, the likelihood that the kind of evidence necessary
to properly decide such cases can be obtained, as the antitrust authority in whose
country the conduct takes place generally has greater leverage to obtain it. Finally,
this process can defuse trade tensions by providing a sensible, systematic approach
to fact-gathering, reporting, and bilateral consultation among competition authori-
ties.

We currently have cooperation agreements in place with the European Union,
with Canada, and most recently with Israel, that have positive comity provisions,
and we expect soon to have one in place with Japan. And as you know, last June
we signed an enhanced agreement with the EU that provides additional details and
outlines a formal protocol for referrals. We hope to reach agreements with other
competition authorities as well.

As was discussed in the Subcommittee’s hearing last fall, we now have a positive
comity request pending with the European Commission regarding possible anti-
competitive conduct by several European airlines that may be preventing SABRE
and other U.S.-based computer reservation systems from competing effectively in
certain European countries. In January 1997, we requested that the EC investigate
the matter, and we have been in regular contact with the EC to monitor progress.
The EC issued a statement of 11 objections against one of the European airlines,
Air France, in March, which is a preliminary determination that the airline has
anticompetitively discriminated against SABRE. Under EC procedures, Air France
now has an opportunity to respond to the statement of objections, after which the
EC will make a final decision. Subsequently, SABRE has reached agreements with
two other European airlines, Lufthansa German Airlines and Scandinavian Airlines
System (SAS), that provide for those airlines’ enhanced participation in the SABRE
system. We will be continuing to follow the EC’s progress in this matter, and will
take a close look at their supporting analysis for whatever decisions they reach re-
garding whether to take further action.

The computer reservation systems referral, our first such referral, has, I believe,
thus far been a successful one, demonstrating that positive comity can be an impor-
tant tool in the international antitrust enforcement arsenal. We have also gained
valuable experience that we can apply in future referrals. This Subcommittee has
played an important and constructive role in this process. Let me now turn to four
steps we plan to take in future referrals, in light of our experience and the input
we have received from this Subcommittee and elsewhere, to help improve the posi-
tive comity process.

First, we agree that it is a useful idea to establish an intended time frame for
completing an investigation that has been referred under a positive comity agree-
ment. Our 1998 agreement with the EC provides for a presumptive time frame of
six months. Based on our experience, we can now see that such a time frame will
be unrealistic in some if not most cases. Indeed, many of our own investigations
have taken considerably longer. We believe a better approach is to engage the for-
eign antitrust authority to whom we make the referral, after they have had a
chance to familiarize themselves with the matter, but as soon as practicable, and
arrive at an educated estimate. We would do so in full realization that the course
of an antitrust investigation may take unpredictable turns and encounter unantici-
pated obstacles; but we would use the estimate to gauge the progress of the inves-
tigation as it goes forward.

Second, we agree that it is a useful idea to maintain regular contact with the for-
eign antitrust authority to which a matter has been referred under a positive comity
agreement. Suggestions have been made that an update every six weeks, or more
frequently in the event of a major development, and we believe that is a helpful and
workable schedule to adopt.

Third, we agree that it is a useful idea that the complainant be kept generally
apprised of progress in the matter. There are limitations on what we can reveal to
the complainant without compromising the investigation. We have a obligation not
to reveal information provided to us in confidence by our foreign counterpart. But
I think at a minimum we can convey to the complainant that we have been in re-
cent contact with the foreign antitrust authority to whom we referred the matter,
and, as appropriate, at times we may be able to provide more information. The com-
plainant may also want to take advantage of whatever rights and opportunities it
has in the foreign forum to directly obtain information; in some instances, it may
thereby be able to obtain information directly that we would not be in a position
to furnish, as well as obtain other important procedural rights.
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Fourth, we agree that, having established a time frame for the investigation
under a particular positive comity referral, when that time frame has run its course
it is appropriate to take stock of where things stand and how we and our foreign
counterparts can most effectively proceed. Of course, we would normally and will
continue at all stages of a positive comity referral to consider these questions inter-
nally and to discuss them with our counterparts abroad. It should be kept in mind
that, while we always reserve the right to initiate or resume our own investigation,
there may well have been limitations on our own authority or practical ability to
pursue the matter that led us to make the referral in the first place. If it was not
feasible for us to pursue the matter ourselves initially, it may not become any more
feasible later. And there may be very good reasons why an investigation is taking
longer than anticipated. But we would expect to reassess any referral we make at
appropriate junctures, and the running of the agreed-upon time frame would cer-
tainly be one such juncture.

Positive comity i1s but one tool in our antitrust enforcement arsenal, a relatively
new tool, and one that may not be practical to employ very frequently. But we be-
lieve it can be a useful tool in appropriate circumstances, and that its successful
use is an important part of our effort to further strengthen international antitrust
enforcement cooperation in general. We are committed to making it work as effec-
tively as possible, and we appreciate the Subcommittee’s interest and assistance.

CONCLUSION

Opening markets around the world to competition will require a sustained effort
on the part of antitrust enforcement authorities in many countries. We are commit-
ted to that effort, and appreciate the continued support of this Subcommittee. We
look forward to meeting the ongoing challenge to ensure that businesses can com-
pete without being subject to anticompetitive behavior and that consumers can ben-
efit from competition that produces low prices, high quality, and innovative goods
and services.

Senator DEWINE. Mr. Pitofsky, thank you for joining us.

STATEMENT OF ROBERT PITOFSKY

Mr. PiToFsKy. Thank you, Mr. Chairman, Senator Kohl, Senator
Specter. I am pleased to be here to present testimony on behalf of
the Federal Trade Commission. Let me say how much I agree with
the opening remarks of both of you that given the increase in inter-
national trade, the increase in the number of transactions that af-
fect consumers and citizens in different countries, there is no more
important area for oversight by this committee, and I commend the
committee for zeroing in on these questions over the last several
years.

You have asked us to focus on positive comity and that is what
I will try to do. It is a fairly new technique in which occasionally
we will refer matters to one of our trading partners and inquire
whether or not an American company injured by behavior in that
foreign company is injured by behavior that violates the law of the
foreign country. And, of course, we stand ready to do the same.

I do want to emphasize that if we refer something to a foreign
country, that does not mean we wash our hands of responsibility
in this area. On the contrary, we stay in touch, we follow the mat-
ter, and if we are not satisfied with the investigation by the foreign
country, we can go back and enforce our own law in the area.

I know there is some discomfort about the way positive comity
has worked and I also agree with the earlier comments that it got
off to a shaky start, but I think we are doing a bit better, certainly
in the last 6 months.

Also, perhaps in some quarters, the whole concept was oversold.
International coordination and cooperation is critical and we have
made great progress with respect to working with our trading part-
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ners, exchanging information, although we recognize the concerns
about confidentiality, discussing theories, applying consistent ap-
proaches to remedy.

Positive comity is really a very small element. It is a useful one,
but a small and modest element that you use in unusual cases to
try to protect American firms doing business abroad or foreign
firms doing business in the United States. It is hardly a common
resort.

We have referred two matters informally. One is to the Italian
government. We got a very good result. One is to the European
Community in the Marathon matter, and it looks like there is some
encouraging movement there. There have been no matters referred
to us and we have not invoked formal positive comity as yet.

Although it is a modest device, it is still important that we get
it right. The SABRE witnesses who were here last time made some
suggestions about ways in which we could modify our approaches.
I think they put forward useful ideas and I think we can probably
adopt some of those ideas and make things better.

First, there is a suggestion that we set a time deadline when we
refer a matter to a country with which we have a positive comity
arrangement. I think that is right. I would not do it at the opening
of the referral because neither side knows very much about the
matter. But perhaps 3 months after a referral, it would be a good
idea for us to work out with the country we refer the matter to
some sense of how long it is going to take to investigate the matter
and come to a conclusion.

The SABRE representatives suggested that the antitrust enforce-
ment agencies maintain regular contact with the country to which
the matter is referred and also advise the complainant about the
status of the matter. That is what we have done, actually, in the
Marathon matter. I have spoken with senior representatives in
DG-IV and we have kept Marathon advised and I think it has
worked well.

Finally, there is the suggestion that after the positive comity
matter is dealt with entirely, we come back and review the bidding
and see if, at that point, based on additional facts that we have,
we think it is worthwhile to try extraterritorial enforcement. Now,
let me be candid about that. We would not have referred the mat-
ter to another country if we could have conveniently brought the
case ourselves. But, certainly, we may have learned more and it
may be that we are so dissatisfied that we want to bring an en-
forcement action and we would consider doing that after the—in
fact, we would do it after the positive comity period has closed.

Let me just conclude by saying that the committee’s oversight in
this matter and the testimony of affected U.S. corporate officials
has offered some very constructive suggestions, and I believe sev-
eral of those suggestions can be implemented. Thank you very
much.

[The prepared statement of Mr. Pitofsky follows:]
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PREPARED STATEMENT OF ROBERT PITOFSKY !

The Federal Trade Commission appreciates the opportunity to provide this follow-
up report to the Subcommittee on the Commission’s experience with the positive
comity process.

The Subcommittee’s hearing last October focused attention on the role that posi-
tive comity can play as an antitrust enforcement tool. The testimony offered at that
hearing also, however, illustrated that positive comity, like other enforcement tools,
is not a panacea. For positive comity to be an effective means of redressing harm
from foreign anticompetitive practices, antitrust enforcement authorities must agree
to help each other by taking on, and giving due priority to, cases that involve anti-
competitive conduct in their own territory that inflicts harm in other countries.
Even where such agreement and commitment exist—as manifested in the bilateral
agreements into which the United States has entered with the European Commu-
nity,2 Canada,® and Israel“—we can never be certain that the antitrust authority
that investigates and prosecutes the case will be successful.

Although positive comity may be a valuable tool, it is important to recognize that
it is a small piece in a developing mosaic that reflects broad cooperation in antitrust
enforcement among the United States and its major trading partners.> Much of the
Commission’s testimony for this Subcommittee’s hearing last October was devoted
to describing our enforcement efforts that have involved cooperation with foreign
antitrust enforcement authorities. That work has continued in the intervening
months, as was demonstrated by the settlements we reached in cooperation with the
European Commission (EC) in the 4BB/Elsag Bailey and Zeneca/Astra merger
cases. Thus, evaluating positive comity in isolation may miss important develop-
ments in the forest by concentrating on this individual tree. For example, only a
small fraction of the cases that come before us lend themselves to referral under
positive comity. In the seven months since this Subcommittee’s last hearing, the
FTC has not referred or received a referral of a “formal” positive comity case, nor
have we been involved in any new matters that could be classified as informal posi-
tive comity.

While there are few instances where formal or even informal positive comity
comes into play, positive comity could be a device for assuring availability of relief
and recognizing legitimate business concerns—without unduly contributing to inter-
national friction. In other words, positive comity could be a constructive, albeit rare-
ly used, device.

The Subcommittee’s hearings in October 1998 focused on possible ways of improv-
ing the positive comity arrangements. We believe there is room for improvement
and, in this regard, we believe the testimony presented by SABRE ¢ at the October
1998 hearings was particularly helpful. The FTC, along with the Antitrust Division,
has been evaluating in recent months how to make the positive comity process work
as efficiently and effectively as possible. We believe we can implement some of the
suggestions offered at the October hearing.

A few additional comments about positive comity, particularly as to case selection
and procedure, maybe useful. First, positive comity is still a relatively new experi-
ence for the U.S. agencies. There has been only one formal referral to the EC, and
none to the U.S,, in the eight years since the 1991 Agreement was signed. Thus,

1This written statement represents the views of the Federal Trade Commission. My oral pres-
entation and responses to questions are my own and do not necessarily reflect the views of the
Commission or any other Commissioner.

2 Agreement between the Government of the United States of America and the European Com-
munities regarding the application of their competition laws, Sept. 23, 1991, reprinted in 4
Trade Reg. Rpt. (CCH) 113,504, and OJ L 95/45 (27 Apr. 1995), corrected at OJ L 131/38 (15
June 1995) (hereafter “1991 Agreement”); Agreement between the Government of the United
States of America and the European Communities regarding the application of positive comity
principles in the enforcement of their competition laws, June 4, 1998, reprinted in 4 Trade Reg.
Rpt. (CCH) 113,504A; OJ L 173/26 (18 June 1998) (hereafter “ 1998 Agreement”).

3 Agreement between the Government of the United States of America and the Government
of Canada Regarding the Application of Their Competition and Deceptive Marketing Practices
Laws, Aug. 3, 1995, reprinted in 4 Trade Reg. Rpt. (CCH) 113,503.

4 Agreement between the Government of the United States of America and the Government
of the State Of Israel Regarding the Application of Their Competition Laws, Mar. 15, 1999, re-
printed in 76 ATRR 279 (N4ar. 18, 1999).

5See, e.g., Approaches to Promoting Cooperation and Communication among Members, Includ-
ing in the Field of Technical Cooperation, Submission of the U.S. Government to the World
Trade Organization, April 1999, WI/WGTCP/W/116.

6The SABRE Group, Inc., of Fort Worth, Texas, markets computerized reservation system
(CRS) services and offered testimony before the Subcommittee’s October hearing concerning its
complaint against operators of CRS systems in Europe, which the Department of Justice for-
mally referred to the EC under the positive comity article of the 1991 Agreement.
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with respect to formal referrals, the Commission would be hesitant to burden the
process with rules and obligations that might make it less likely that the process
would be used in the future. On an informal basis, we have discussed a small num-
ber of matters with our foreign counterparts, including the Parma ham matter that
was mentioned in our testimony last October.?

Second, and speaking for the moment just about our Agreements with the EC,
while we might ask the EC to agree to certain conditions in its review in response
to a positive comity request, whether the EC’s Competition Directorate, DG-IV,
agrees to those conditions is within its discretion. Only in cases within the scope
of the deferral provisions of Article IV of the 1998 Agreement?® would DG-IV be ob-
ligated to fulfill certain conditions, and even these can be waived by agreement of
the parties as appropriate. In other positive comity cases—i.e., in those outside the
scope of the deferral presumption and in so-called informal positive comity cases-
DG-IV (like the FTC or DOJ if the U.S. were the Requested Party) would not have
any obligation to agree to conditions on accepting the referral, and might well be
reluctant to handle such a case in away that significantly differed from its proce-
dures in comparable cases outside the positive comity ambit. Moreover, many—per-
haps most—cases to which the deferral presumption applies will be cases that the
U.S. agencies could not or would not bring themselves. In some cases, we may lack
the necessary subject matter or personal jurisdiction to prosecute the case and im-
pose a remedy. For example, anticompetitive conduct affecting a U.S. firm located
in and doing business in a foreign country—exporting from Norway to Turkey, for
example—would not be reachable under U.S. law. Even if we could arguably assert
jurisdiction, it maybe so difficult to collect evidence and/or impose an effective rem-
edy that we would not as a matter of prosecutorial discretion, choose to allocate
scarce resources to the matter. In such cases, there is no credible probability that
we would bring our own case. This is the situation we would face not only in rela-
tion to the EC, but also in relation to other jurisdictions to which the U.S. agencies
might seek to refer a matter under the positive comity provisions of either a bilat-
eral agreement (Canada and Israel) or the OECD Recommendation.® Nonetheless,
the U.S. agencies would still, in appropriate cases, ask DG-IV and other authorities
to whom we might refer a matter under positive comity to agree to apply the proce-
dures described below.

With the above caveats, the Commission believes we can improve the positive
comity process in certain cases under our Agreements with the EC. First SABRE
has suggested that once the EC accepts a positive comity referral, the U.S. antitrust
agencies should agree with the EC upon a time frame within which we anticipate
that the investigation, including issuing any relief, would be concluded. The Com-
mission agrees that this is a useful idea. In fact Article IV.2.(c)(v) of our 1998 Agree-
ment with the EC provides for such an understanding in cases falling under the de-
ferral provisions of that Agreement. In retrospect, the six-month time frame in the
agreement was probably too ambitious—the Commission does not complete most of
its domestic investigations within that period, and positive comity cases maybe more
complex than our typical domestic investigation. However, the Commission is pre-

7 As mentioned in the Commission’s testimony of last October, the FTC informally encouraged
the Italian Competition Authority (AGCM) to end a production quota agreement by a consortium
of ham producers that exported to the United States, harming U.S. consumers with
supracompetitive prices. The FTC held up its investigation while the AGCM conducted its inves-
tigation, which resulted in a finding that the consortium’s production quota violated Italian law
and an order under which the consortium agreed to end the quota.

8Under these provisions, the Requesting Party (that is, the competition authority making a
positive comity request) will normally defer or suspend its own enforcement activities in favor
of enforcement action by the Requested Party (that is, the competition authority receiving and
acting on the request) where the anticompetitive activities at issue occur principally in the Re-
quested Party’s territory and the Requested Party agrees to certain conditions. In summary,
these conditions include: (A) The adverse effects on the Requesting Party’s interests can be and
are likely to be fully and adequately investigated and remedied pursuant to the Requested Par-
ty’s laws, procedures, and available remedies; and (B) the competition authorities of the Re-
quested Party agree to (1) devote adequate resources to the case, (2) use their best efforts to
pursue all reasonably available sources of information, (3) inform the competition authorities of
the Requesting Party, on request or at reasonable intervals, of the status of their enforcement
activities and intentions, and (4) use their best efforts to complete their investigation and to
obtain a remedy or initiate proceedings within six months of the Requesting Party’s deferral or
suspension of enforcement, or such other time as agreed to by the competition authorities of the
Parties.

9The 1995 Recommendation of the OECD Council Concerning Co-operation between Member
Countries on Anticompetitive Practices Affecting International Trade, OECD Doc. C(95)130/
FINAL (1995), available at <http://www.oecd.fr/daf/clp/rec8com.htm>.
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pared to discuss with DG-IV an appropriate time frame in which DG-IV expects
to complete its process.

Of course, predicting how long an investigation will take is inherently uncertain.
For example, critical evidence maybe more difficult to obtain than anticipated—or
may not exist at all—and the target of the investigation may raise plausible de-
fenses which must be investigated. The Commission, therefore, believes that it
would be more productive to choose a target date once DG-IV has had a chance to
start its procedure. Accordingly, we would expect to agree on a target date approxi-
mately three months after a positive comity referral takes place.

The Commission also has considered possible options if the anticipated completion
date for the investigation arrives without final resolution. As a practical matter,
there maybe little or nothing the FT'C could do because of the jurisdictional and evi-
dentiary obstacles mentioned earlier. However the FTC regularly re-evaluates its in-
vestigations to determine whether we are proceeding on the right course. Such re-
evaluations typically occur at certain investigational points, such as completion of
depositions, when we assess the strength of the evidence supporting our theory of
violation. The same would be true in a positive comity referral. Thus, during the
course of an investigation pursuant to a positive comity referral, we may ask wheth-
er the referral is proceeding as expected, and even whether we should consider ter-
minating the referral and initiating our own case, as provided for by the 1998
Agreement. The passing of the anticipated action date is the type of event that
would normally cause us to focus on the referral and to consider what response, if
any, would be warranted at that point. The action the FTC decides to take would
depend on many factors, such as the reason the investigation has taken longer than
expected, the time frame in which DG-IV expects to act, and our satisfaction with
how the investigation is being conducted. Our range of options at that point would
include, among other things: taking no action; having an in-depth discussion with
DG-IV staff, setting a new deadline; and initiating our own case.

Another productive suggestion made by SABRE at the October hearing was that
the U.S. antitrust enforcement agencies maintain regular contact with DG-IV once
DG-IV begins its investigation of a matter referred under the positive comity agree-
ment. This is contemplated in Article IV.2.(c) (iii) and (iv) of the 1998 Agreement,
which pertains to cases meeting the deferral presumption criteria. The Commission
believes it would be useful to have someone from the FTC’s staff in contact with
an appropriate member of the DG-IV staff whenever there is a significant develop-
ment in the investigation, but in any event at least once every six weeks. Some-
times, as a result of our meetings with U.S. complainants, those complainants con-
tinue their own efforts through their counsel, without asking our help. Sometimes
the U.S. agencies make an informal inquiry of the reviewing authority about the
status of the matter on behalf of a complainant, much as the FTC has done with
respect to Marathon Oil Company’s complaint that remains under EC investiga-
tion.10 The Commission believes that regular communications will affirm our com-
mitment to these provisions of the agreement and make it easier for both sides to
fulfill their respective commitments.

SABRE also suggested that the referring U.S. agency maintain regular contact
with the U.S. complainant on developments in the DG-IV investigation. While this
is a good suggestion, some caution is appropriate. Some of the information we learn
from DG-IV is confidential, and the U.S. agency would be prohibited from disclosing
it to the U.S. complainant. For example, it may involve nonpublic (but not confiden-
tial commercial) information concerning a third party, or it may concern DG-IV’s
internal nonpublic processes. The Commission does not routinely provide status re-
ports on its investigations to domestic complainants concerning investigations of
U.S. firms, and there does not appear to be any reason to provide complainants in
positive comity matters with any greater rights. Nonetheless, the Commission is
willing to inform the complainant that we intend to be in regular contact with DG—
IV about the matter, and that the complainant is free to contact us for whatever
information we are able to provide.ll Again,we have generally followed that proce-
dure in the Marathon matter.

10 Since last October’s hearing, Commission staff has been in regular contact with DG-IV on
the Marathon matter, and has kept the Subcommittee staff apprised of developments in this
matter as appropriate.

11 As indicated in our follow-up responses to the questions posed by Chairman DeWine and
Senator Kohl, some of SABRE’s suggestions, while well intentioned, cannot be implemented in
the current legal environment—specifically, SABRE’s recommendations that the U.S. antitrust
agencies develop and share confidential evidence with other antitrust agencies, and that each
party to a cooperation agreement enlist and use the active assistance of professional staff sup-
plied by the other party to overcome resource limitations.
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In conclusion, the Commission appreciates the Subcommittee’s continuing interest
which we share, in making the positive comity process work as effectively as pos-
sible. The Commission believes that the practices described in this statement can
help improve the positive comity process. We understand and appreciate the con-
cerns that the Subcommittee and witnesses before the Subcommittee have raised,
and we will continue to work with you to make the process as effective as possible.

Senator DEWINE. Thank you both very much.
Senator Specter, any opening comments?

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you, Mr. Chairman.

The issue of antitrust enforcement becomes more important each
day as we see more mergers of major companies which limit con-
sumers’ alternatives as to where they are going to be able to look
for competition.

The bank mergers have had a very profound effect on the coun-
try as a whole. Last year, the acquisition by First Union of a major
Philadelphia bank has resulted in precisely the dire consequences
which many of us predicted, but that went ahead.

We are now looking at a very complex acquisition issue involving
Media One where there is a weighing of the size of the prospective
acquiror, and this is something which is a matter of enormous im-
portance.

I have been deeply involved in the issue of the antitrust exemp-
tion enjoyed by football on revenue sharing and the antitrust ex-
emption that baseball has in a blanket manner. And it has been
a profound issue for Pennsylvania, which is now looking at four
new stadiums. It is a little hard for me to understand why the tax-
payers of Pennsylvania ought to be called upon to put up public
money when the NFL has a $17 billion multiyear television con-
tract which they enjoy by virtue of the antitrust exemption which
they have.

The school systems in Pennsylvania are in dire shape. Housing
in Pennsylvania is in dire shape. And we are putting up a lot of
public money.

There is a war in New England at the moment, maybe recently
ended, between Boston and Hartford on the Patriots, Hartford
being called upon to pay $375 million for a stadium. And one of the
questions which I am going to ask both of you gentlemen to take
a look at would be: What would be the ramifications if we legis-
lated away the judicial doctrine of an exemption for baseball from
the antitrust laws? Where would we go? How far would the impact
be?

I am going to introduce legislation which would condition the
continuation of the baseball antitrust law and the limited antitrust
exemption which football has on their paying, in effect, half of the
stadium construction costs. But the more I deal with baseball and
the more I deal with football, with the executives, the less inclined
I am to see them have any exemptions at all. They move teams
around at will. They steal the Browns from Cleveland to Baltimore
with extortion, a tremendous cost to Baltimore and Maryland, and
baseball players move from one team to another for $91 million on
a 10-year contract. Just a total blatant disregard of the public in-
terest.
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And when it comes to a request to have them make some con-
tribution to stadium construction, which they ought to be bearing
all of, they throw up their hands in horror and fight in a way
which is really unbecoming.

So I like what you two men are doing. I have had occasion to sit
down with both of you and talk to you about the work of your de-
partments. This subcommittee wants to help you. We want to help
you on funding. We want to help you do the very, very important
job which you have.

Thank you, Mr. Chairman.

Senator DEWINE. Well, Senator Specter, thank you for your com-
ments. We are kind of flexible around here, and in the interest of
continuity, why don’t you take your time right now and just follow
up with the questions? That way we can continue on, if you want
to do that.

Senator SPECTER. Thank you.

Senator DEWINE. We can stay on football and baseball. We will
get to flat glass later.

Senator SPECTER. Thank you very much, Mr. Chairman. Well,
there are quite a few issues.

I am fascinated by the antitrust case which Mr. Klein mentioned
in Philadelphia about carbon and graphite. I want to know a lot
more about that. I have a lot of questions about Media One, a lot
of questions about banking. But in the limited time each of us has
because of the time constraints, let me follow what the chairman
has suggested.

This may be something which will have to be studied, Mr. Klein,
but baseball has the antitrust exemption because Justice Oliver
Wendell Holmes, I think it was 1922, said it was a sport. And Jus-
tice Blackmun had a long opinion in the 1970’s saying it was not
a sport but we are not going to change the matter, it is up to the
Congress.

Well, the buck starts right here. This is where we start the
change in the Antitrust Subcommittee.

Is there any doubt, Mr. Klein, that baseball is a business, a big
business, and not a sport?

Mr. KLEIN. I do not want to say it is one or the other. It is cer-
tainly a very big business. It is a sport. It is many things. But
there is no question that baseball is a big business, Senator.

Senator SPECTER. Well, is there any reason why baseball should
not be subject to the U.S. antitrust laws except for the historical
Supreme Court decisions?

Mr. KLEIN. I think in your opening comments, Senator Specter,
you put your finger right on the issue, which is this is a matter
that should be studied, and you are entitled to very, I think,
thoughtful, careful engagement from us on this.

In part, I think there are several issues. One, you need to think
about where you are in the course of the particular development of
baseball as a business in terms of its reliance on the antitrust ex-
emption, what implications it would have if you were to consider
changing that in any way.

But I can assure you, Senator Specter, that we would welcome
the opportunity to work with you and your staff on the issues that
you have raised in your opening comments.
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Senator SPECTER. Would the issue naturally come to the Depart-
ment of Justice as opposed to the FTC, Chairman Pitofsky?

Mr. Prtorsky. I think it probably would. We have not really had
much experience in recent years with the application of the anti-
trust laws to professional sports, but I think it probably would go
to the Department of Justice.

Let me say, to break it down a bit, the original decision which
said that baseball was not interstate commerce is indefensible
today, absolutely indefensible. Much of the—and I share your
premise. I am very skeptical of antitrust exemptions generally, and
I am very skeptical of this one.

On the other hand, it has now become a very complicated ques-
tion because much of what was accomplished under the umbrella
of the antitrust exemption has now moved over to collective bar-
gaining. And, therefore, one has to see fairly carefully exactly what
it is that these teams, these enterprises are doing, that they could
not do if the antitrust laws applied.

But I have to say, to give them an across-the-board exemption
with no limitations at all seems to me something that certainly de-
serves additional study, and I am skeptical about it.

Senator SPECTER. Well, I would like to see the experts apply that
study, and I am well aware of the collective bargaining issue and
the labor issues which overlap. And the matter goes much beyond
stadium construction. The matter involves the issues of revenue
sharing for baseball and salary caps. But I think there is no doubt
that as far as Major League Baseball and the NFL are concerned,
it is the public be damned.

Let the record show an affirmative nod by Mr. Klein. He can al-
ways negate my representation of his adoptive admission here.
[Laughter.]

Adoptive admissions are gone in criminal law now, but they are
not in Senate hearings, Mr. Klein.

Senator DEWINE. Be very careful, Mr. Klein, what you do with
Senator Specter. [Laughter.]

Mr. KLEIN. This crick in my neck is going to cost me dearly.

Senator DEWINE. That is right. [Laughter.]

It is like at an auction. Never raise your hand.

Selzlator SPECTER. If you have a doctor’s note, I will expunge the
record.

But we have seen the Dodgers move in 1958 from Brooklyn. Los
Angeles should have had a team, but they did not have to have
Brooklyn’s team. Indianapolis should have had a team, but they
did not have to have Baltimore’s team. That just sets up three-ring
larceny if it goes to Cleveland. And you have small-market teams
like Pittsburgh and Seattle in very terrible shape, and you have
Mr. Murdoch buying the Dodgers for an astronomical price. At
least we thought it was an astronomical price until the Redskins
were sold recently. And Mr. Murdoch has his satellite and seeks to
have the satellite operate in a way which is at variance with the
FCC laws. And you have the super stations, and you have a tre-
mendous amount of paraphernalia sold.

I have had conversations with Commissioner Selig over the years
and many of the Major League Baseball owners about trying to
bring some rationality. They have a gigantic goose that lays a gi-
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gantic golden egg. But they are pressing the outer limits, refusing
to have revenue sharing in baseball, refusing to have salary caps,
and it puts tremendous pressure on a team like Pittsburgh.

So what happens? The legislature recently authorized a lot of
public money for the Pittsburgh stadium, and I support that. With
a gun at my head, a person will do most anything or a city will
and a State will with a gun at their head.

And then you have football with the antitrust exemption which
gives them an extraordinarily lucrative position, $17.6 billion. In
discussions with Commissioner Tagliabue, help build these stadi-
ums. No, we cannot afford it.

Well, if they cannot afford it, who can afford it? And if it is all
heading for chaos, let the chaos be on the terms that every other
business functions in America.

Commissioner Pitofsky puts his finger on it. Ludicrous to say
they are not in interstate commerce, shorthand for big business in
interstate commerce.

Do I have to do anything in a formal way to ask you to study
this, Mr. Klein and Chairman Pitofsky, to give us an answer?

Mr. KLEIN. I view these proceedings as sufficiently formal.

Senator SPECTER. OK; I would like to know just what would hap-
pen if we just took it all away, no antitrust exemptions at all, not
conditioned on building stadiums. If they do not want to build sta-
diums, we have to have a blood war, let us forget that one. Let us
just take it all away. If we are going to go to war, let us make it
unconditional surrender.

Thank you, Mr. Chairman.

Senator DEWINE. Senator, thank you very much.

Mr. Klein, I was a little surprised in reading your prepared re-
marks to see that the issue of flat glass was not dealt with. While
the flat glass market is certainly not the only issue that we have
with Japan and trade competition, it, I believe, is symbolic of what
is wrong in that relationship. We examined this issue last fall at
our last hearing, at which Mr. Walters from Guardian testified.

Let me ask you your views on the state of competition in the Jap-
anese flat glass market. Let me just say that I hope you share my
view that signing an agreement with the Japanese on positive com-
ity is not meant to signify that we are not going to aggressively ad-
dress this problem in regard to flat glass.

Mr. KLEIN. Sure. Mr. Chairman, let me make two points in re-
sponse. As you may know, several months ago, several people from
the flat glass industry came to the Department for the first time
and requested that we look at this issue in terms of the possibility
of pursuing some form of referral to the Japan Fair Trade Commis-
sion. Up until then, I think the issues had largely been dealt with
on a trade basis.

We have fully engaged that process. We are in the course of
studying the information that has been submitted. We have noti-
fied the Japanese, who are now doing a survey, that we expect to
fully review the survey results and what action they take in re-
sponse and that we will certainly continue to do our work and our
analysis.

One of the benefits, I believe, of this agreement is if, and I un-
derscore “if”, Mr. Chairman, we come to the conclusion that there
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is a basis for a positive comity referral with respect to glass or any
other product, we will then have a vehicle in which to make the
referral. So I see that as a key benefit of the process and we will
continue to do our work in that rega