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MEETING THE WORKFORCE NEEDS OF AMER-
ICAN AGRICULTURE, FARM WORKERS, AND
THE U.S. ECONOMY

WEDNESDAY, MAY 12, 1999

U.S. SENATE,
SUBCOMMITTEE ON IMMIGRATION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:06 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Spencer Abraham
(chairman of the subcommittee) presiding.

Also present: Senators Kennedy, and Feinstein.

OPENING STATEMENT OF HON. SPENCER ABRAHAM, A U.S.
SENATOR FROM THE STATE OF MICHIGAN

Senator ABRAHAM. We will call the hearing to order, and I want
to welcome all of you to this hearing on Meeting the Workforce
Needs of American Agriculture, Farm Workers, and the U.S. Econ-
omy.

Last June, the Senate Immigration Subcommittee held a hearing
entitled “The H-2A Program: Is It Working?” The strong feeling
that emerged was that the current H-2A system is quite cum-
bersome and does not work very well for farmers, potential work-
ers, or American agriculture. One of the goals of that hearing and
of the process that hearing helped to accelerate was to bring to-
gether individuals on a bipartisan basis. Therefore, I am pleased to
again see a bipartisan group of legislators here today to testify.

I should note that no legislation has been introduced in this Con-
gress on the subject before us today as of yet. However, it is hoped
that this hearing will be helpful in providing information on all
sides of this issue in a way that will aid the drafting of any legisla-
tion that might be developed.

Although there is still not unanimity of opinion on the topic of
today’s hearing, and while certainly a number of differences remain
on several issues, I think there is general agreement on a large
number of facts.

First, we as Americans would like to see our farmers competitive
in global markets and believe it is important to have agricultural
products produced in this country. Second, migrant farm workers
have hard lives and we can all admire them for the difficult but
important jobs which they perform on a daily basis.

Third, it is far safer for farm workers born in other countries to
enter America legally rather than be faced with unscrupulous

o))



2

smugglers who show little concern for their safety. Finally, a farm
worker who enters the United States to work legally will have
greater legal recourse than an individual who is an illegal immi-
grant.

I make these points in the spirit of hoping that we can forge
more common ground here today. In my home State of Michigan,
I have heard from many farmers on the difficulty of finding agricul-
tural workers, particularly on a timely basis. Today, there are over
45,000 farms in Michigan, and each year the food and agriculture
industry contributes more than $40 billion to the Michigan econ-
omy. I am pleased that a representative of the Michigan Farm Bu-
reau will be with us today to give us the views of Michigan farm-
ers.

In Washington, reflecting the views of their constituents, Sen-
ators of both parties have approached me interested in exploring
more options and legislative solutions to improve on the current
system for hiring and protecting the working conditions of agricul-
tural workers. Many of those Senators are here today to testify on
this subject.

As I noted, last year’s hearing, I believe, was successful in help-
ing to forge a good degree of bipartisan, though not uniform, con-
sensus. It was my view at that time and it remains so today that
for legislation to move forward on this issue, it will need to be on
a bipartisan basis. This year, at this hearing, I hope we can extend
that cooperative spirit beyond the Congress and bring together
those who have been on opposite sides on this issue to see if we
can find common solutions that can benefit the entire Nation.

I think the witnesses we have assembled, working with Senator
Kennedy and his office, share an interest in pursuing the type of
common solutions that will benefit our country, and I look forward
to hearing their testimony today.

That said, let us begin with our first panel, which is made up of
members of the U.S. Senate. We will hear today from Senator Bob
Graham, of Florida; Senator Mitch McConnell, of Kentucky; and
Senator Gordon Smith, of Oregon. I believe maybe one or two oth-
ers will join us based on floor activity and commitments they have.

So with that in mind, Senator Graham, would you like to begin?
We welcome you.

STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator GRAHAM. Senator Abraham, I want to thank you for
holding this hearing today and for your leadership on this issue. I
appreciate the opportunity that you are going to afford each of us
to address the subcommittee on the workforce needs of American
agriculture and farm workers. We have joined you before to share
our thoughts and concerns on agricultural labor and farm worker
issues.

Mr. Chairman, from my experience in Florida over the past year,
I can report that the need for a legal, stable workforce with rights
and benefits is more critical today than it was when we held that
first hearing in 1998. Conditions such as the historically low unem-
ployment levels, the fact that farmers in my State and across the
Nation found unusual difficulty in securing an adequate workforce
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for their harvest in 1998 and in the 1998-99 winter season, the cri-
sis conditions in much of Central America which have the potential
of creating another wave of illegal immigrants into the United
States and into the agricultural workforce, have all exacerbated the
circumstances over the last 12 months.

Over the past several years, many of us have tried to reach out
to all organizations involved with farm workers—Hispanic groups,
labor coalitions, legal aid foundations, and others. We continue to
welcome any and all suggestions for improving the lives of farm
workers in the United States.

I am pleased to say that this outreach effort has produced a
number of good ideas. These include ideas that I think the sub-
committee should consider as it examines legislative proposals.
These would include allowing current farm workers who do not
have a valid status in the United States to gain employment au-
thorization, thus freeing them from the fear of deportation; provid-
ing expanded educational opportunities for children of legal domes-
tic workers; and increasing wages and housing benefits for legal do-
mestic workers.

This past Sunday, the Florida Times Union, published in Jack-
sonville, FL, ran a front-page story entitled “The Migrant’s Pain,”
and it was about the conditions of farm workers in Florida. Mr.
Chairman, I would like to ask that a copy of a portion of that arti-
cle be submitted for the record.

Senator ABRAHAM. Without objection, it will be.

[The article referred to follows:]



4

E FLORID

Sunday, May 9, 1999
Story last updated at 1:34 p.m. on Saturday, May 8, 1999
The migrants' pain

They are 'the people who put
affordable food on our tables'

@ Spotlight on Florida's farmworkers

By Marcia Mattson
Times-Union staff writer

For five years, Maria Espinoza
stooped over plants in the
black-tarped fern sheds of Putnam
and Volusia counties, cutting leaves
for the florist industry.

Greg Stamper, medical director for
the Putnam County Health
Department examines Ray Gates, a
migrant worker.

On good weeks, the ones before - Don Burkistaff
flower-giving holidays like Mother's

Day, Espinoza made $300. In slow

times, she got by on $150 to $200 a week.

But Espinoza, 38, hasn't worked in eight months. As she moved from
plant to plant on Aug. 24 she stepped into a hole in the shed's dirt floor
and wrenched her back.

"She can't work because her back is in real pain,” says a translator
provided by the Farmworker Association of Florida, sitting with
Espinoza in "the barrio," a Mexican neighborhood of trailers just outside
Crescent City.

"She says the doctors say maybe she can work no more."

Espinoza is one of 7,000 or 8,000 migrant or seasonal farmworkers and
their families who live in St. Johns, Putnam and Volusia counties at least
part of the year.

They are the backbone of Florida's No. 2 industry: agrichlture.

Yet they are virtually invisible to society as they move from state to
state, following the crops, or as they work seasonally in one area.
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They get low pay and few orno benefits.

The cheap labor force holds down food and plant costs, but at a terrible
price: the workers' health.

Nationally, studies over the past 20 years show farmworkers have more
health problems, such as tuberculosis and HIV infection, than the
average American.

Locally, they face problems from snake bites, to broken bones that were
set incorrectly or never set, to gangrene.

Most in Northeast Florida get no
health insurance through their
employer and don't qualify for
government insurance designed to
help poor children and the disabled.

More than 90 percent of the migrant
workers in the Hastings and Palatka
area are U.S. born, but officials
estimate about 40 percent of
Northeast Florida's fern workers don't

Migrant worker Maria Espinoza S X
injured her back and hasn't worked jn have legal authorization to work in
eight months. Her sister helps her the United States.
make ends meet.

- James Crichlow/staff

Farm owners are supposed to provide
workers' compensation whether
workers are documented or not, but the Farmworker Association finds
some companies do not comply.

And with three-quarters of Florida farmworker families making less than
$12,500 a year, they can't pay for care out of their pockets.

While medical care for farmworkers might seem removed from urban
Duval County, their health can affect the health of consumers.

Farmworkers handle, and potentially could contaminate, the food supply,
as happened with a hepatitis A outbreak a couple years ago that sickened
Michigan schoolchildren and led to a multistate food recall.

And farmworkers are "the people who put affordable food on our tables,"
says Gil Walter, director of corporate development for Family Medical
Medical and Dental Centers, a nonprofit organization that receives $1.4
million in federal money to treat farmworkers. It runs five health clinics
in Northeast Florida.

Indentured servituade

The life of farmworkers is alien to many in the working world and



6

challenging to the health profession.

Those who travel in crews, mainly African-American men in this area,
work basically as indentured servants. They owe food and rent money to
their crew bosses whether the weather, crop conditions, and their health
allow them to work or not.

"A lot of it is they have to work, and
have to work so hard, they neglect to
take advantage of some of the
[health] services available," said
Archie Williams, director of St.
Francis House, a St. Augustine
shelter that gives free lunches and
clothing to migrants.

"If it's not some agonizing pain, OQutreach worker Cheryl Hampton,
they'll just go on and work." talking with migrant worker

Theodore Harris, helps get a health
Charlotte Willis, 35, for instance, was ~ Yanto the W(’g‘ camps.
- Don Burklstaff
away from the fields one March day,
hobbling on an injured knee in her
parents' trailer.

"I twisted it real bad when I was working and I kept working on it and
made it worse than it was," said Willis.

She is part of an Armstrong family that moves each year with the
cabbage and potato crop work - St. Johns County in the spring, then up
to North Carolina and Delaware.

‘When seeking treatment, many farmworkers face communications
barriers.

Three-quarters of Florida farmworkers, including many seasonal workers
in Putnam County, are from Mexico and speak Spanish. Area clinics are
starting to add more bilingual staff and provide pamphlets in Spanish,
"but it's been a struggle," said Alfredo Bahena, who works for the
Farmworker Association, an advocacy group.

Many who speak English cannot read. The average Florida farmworker
has had just six years of education.

So Perry Floyd, a retired outreach worker and former farmworker, drove
the dusty roads around Hastings recently to tell people the St. Augustine
Sunrise Rotary Club had organized a couple events to provide migrant
children some medical services and clothing. Putnam schools taught 829
farmworker students last year, and St. Johns schools expect about 100
students each year.
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At work, farm laborers can face health problems from onthe-job injuries,
lack of sanitation, and pesticide exposure.

Last year, Bahena said, five people were bitten by rattlesnakes in the fern
sheds. No one died, but Bahena has photos of a 22-year-old woman's
swollen, bloody arm that nearly had to be amputated. And on just one
day in March, Bahena received six new reports of onthe-job injuries.

Most area fields added portable toilets after the association reported
violations among the largest companies in 1993, Bahena said. But
sometimes the toilets are not cleaned for two or three weeks, making
some farmworkers unwilling to use them.

That could pose a problem for food consumers as well as farmworkers.

Frozen strawberries grown and contaminated with hepatitis A in Mexico
made 151 Michigan schoolchildren sick in 1997 and led to recalls in
Georgia and five other states. Michigan health officials afterward said
the incident showed the need for better sanitation in farm fields, since
hepatitis A is spread through contact with the feces of an infected
person.

And though Bahena said most area farms supply running water in the
field, many don't supply paper cups. So farmworkers share drinking
glasses, a practice that can spread communicable diseases. Many farms
don't have soap or towels. Bahena believes workers are eating without
washing pesticide-contaminated hands.

‘When they aren't working, some farmworkers live in close quarters in
run-down camps.

Such conditions can be a breeding ground for illness.

"Between the crowding of facilities and the hard physical labor they do,
it's hard to keep good physical hygiene," said Greg Stamper, medical
director for the Putnam County Health Department. Workers may not
have the opportunity to shower every day.

When North Carolina officials warned the St. Johns County Health
Department that three workers returning to camps this year had TB, local
workers knew the disease could spread in the camps.

They tested about 50 other camp workers, and found nine had positive
skin tests for the disease, indicating they were exposed to TB.

The department placed them on preventative antibiotics, said Colleen
Boccassini, nurse program specialist.

Some workers don't live-in camps, but rent or own houses or trailers with
their own sanitation problems.
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Bahena pulls out photos of a one-room rental in the Pierson area of
Volusia County. Plastic and plywood cover holes in the walls. The sink
and shower are rusted. A punctured food can is the shower head. With
housing scarce for farmworkers, the tenants continue to pay the $368
monthly rent.

"Sometimes we don't know what to do because if we complained, the
health department would close that place," said Bahena.

Outside the system

A state-funded report last year crunched several years of federal data
about Florida farmworkers, and showed more employers are paying for
their workers' health costs and making workers' compensation available.

Still, most farmworkers remain outsiders to the medical system.

Family Medical and Dental Center in Hastings expects 400 visits from
farmworkers by the end of cabbage and potato season this month. But
visits should be higher, said Carla Bell, a licensed practical nurse and
clinic manager.

"Despite the numbers we're seeing, there's many more migrants that need
health care," Bell said.

A new coalition that started last year is re-emphasizing health care for
local farmworkers. It has done things like create a paper medical record
workers can carry with them. .

But Brenda Luna, Putnam County health department director of nursing
and a coalition member, is frustrated that no hands-on care has come of
the effort yet.

"Right now, the only ones I see contributing anything financially [to
improve care] are the Putnam County Health Department and Baptist/St.
Vincent's," Luna said.

The health department and hospital system together operate a 42-foot
van equipped with an exam room that travels to migrant camps weekly.

St. Vincent's funds the van and provides some staff. The health
department provides Stamper, Luna and outreach worker Cheryl
Hampton.

Hampton, a former farmworker, gets permission for the van to visit the
camps from the crew bosses, the people who manage the workers and

run the camps.

"Without someone like Cheryl, we can't get access [to workers],"



Stamper said.

Family Medical contributes some medications, with St. Vincent's paying
the required copay.

Recently, the van treated more than a dozen men at one St. Johns County
camp in a little more than an bour. Three received antibiotics and pain
medication for dental abscesses. One man had accidentally injured his
hand a week earlier, hitting a steel conveyor belt as he loaded cabbage.
-He was treated for what was likely a fracture.

The Putnam health department had the money to keep late hours, drive
people to its clinic and visit workers to ensure they took their
medications while it received a private grant from 1994-98 to test how
TB could be better controlled among farmworkers.

Yet area clinics for the most part don't do those things. Only one Family
Medical clinic, the one in Hastings, stays open late (until 7 p.m. two
nights a week). Farmworkers, however, typically don't get off work until
7 p.m. or later. Its Palatka clinic is open Saturdays.

Family Medical is considering providing doctors if St. Vincent's will
bring its van to more locations in Putnam County, Walter said.

"I don't know what we would do without [the van}," said Deborah
Kellogg, 44, of South Carolina, who is staying at a Hastings-area
migrant camp.

"If it wasn't for them bringing it [care] to us, there's no way to getit,”
Kellogg said.

Hampton delivers medications for high blood pressure and allergies to
Kellogg when she is about to yun out. And Hampton drove her twice to
St. Vincent's Hospital for tests.

As she travels among camps, Hampton also sees farmworkers unable to
support themselves because of age or disability. She tries to find places
for them to live and helps them apply for government aid if they qualify.
Maria Espinoza may find herself in a similar situation.

Her employer has been paying for doctors' care through workers
compensation, but in January stopped sending checks to help cover her
rent and other bills.

So how are Espinoza and her two kids making ends meet?

"Her sister gave some money to her," the translator says.

What if Espinoza can never return to the fern sheds?

"She thinks about it. She doesn't know what to do."
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Senator GRAHAM. The article touched on many of the challenges
facing us in dealing with this issue. For example, it mentions that
farm workers can be very reluctant to seek basic health care. It in-
dicated that, statewide, one-third of the farm workers in Florida,
based on a survey conducted by the National Agricultural Workers
Survey of the U.S. Department of Agriculture, volunteered that
they were undocumented. And in the area of northeast Florida,
around Jacksonville, 40 percent of the workforce volunteered that
they were undocumented.

As such, among other things, they are afraid to seek medical at-
tention. Serious communicable illnesses like tuberculosis and hepa-
titis go untreated because we have created this underground, al-
most unseen category of workers. I recall vividly after Hurricane
Andrew when there were efforts to inoculate the population against
potential communicable diseases after that disaster that it was ex-
tremely difficult to get the migrant farm workers to come in and
be inoculated, out of fear that they would be deported.

Housing is another issue raised by the article. Crowded living
conditions and sparse housing in extremely rural areas have made
it difficult to provide safe and adequate housing. The absence of
that housing leads to many other problems. Crowded housing exac-
erbates health problems, where disease spreads more quickly. We
should address this issue, and I am pleased to say that with the
leadership of Governor Jeb Bush and my colleague, Senator Mack,
that we are hopeful of expanding the farm worker housing pro-
grams in Florida.

Mr. Chairman, I suggest that any plan for addressing this prob-
lem have as its basis the improvement of the lives of legal domestic
workers, better and more certain benefits for legal domestic work-
ers, adjustment of status of current undocumented farm workers,
and the streamlining of the current H-2A program. It is a com-
plicated issue and one that has and will continue to generate much
controversy.

I think what we have failed to focus on is the consequences of
inaction. What is the result of a continuation of the status quo? By
not taking action, we assure that the illegal alien smugglers, the
unscrupulous labor contractors and those who would profit from
this most vulnerable population will continue to have a steady
stream of business.

By not taking action, we assure that legal domestic workers are
left without benefits, such as transportation reimbursement or as-
sistance with housing needs. Without taking action, we assure that
farmers continue to be placed in a situation of either seeing their
crops rot in the field or having to employ undocumented aliens.

Let’s take this opportunity to make our system more efficient,
more rational, and to put out of work those who would pander to
the current status quo, the smugglers and others who traffic in
human misery. Farm workers deserve an improved life. Farmers
deserve our attention on one of their most pressing needs.

Again, Mr. Chairman, I appreciate your focus on this issue and
look forward to working with you to develop an effective response
during this Congress.

Senator ABRAHAM. Thank you, Senator Graham.
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We will turn to Senator McConnell. We welcome you. Thank you
for being here.

STATEMENT OF HON. MITCH McCONNELL, A U.S. SENATOR
FROM THE STATE OF KENTUCKY

Senator MCCONNELL. Thank you, Mr. Chairman. I want to lead
off by commending you, Mr. Chairman, for your leadership in this
whole area of meeting the labor needs in our country, whether it
was the H-1B program which you were clearly a leader in trying
to make better in the past Congress, to now your willingness to lis-
ten to us on the H-2A program. I also want to acknowledge the out-
standing work of my colleague, Senator Smith, from Oregon, who
was the principal author of the bill in the last session.

To give you an idea, Mr. Chairman, of how serious this issue is
in my State, we grow a very controversial commodity in our State
called tobacco. And at the height of the big tobacco battle last sum-
mer when the Federal Government was proposing a $600 billion
tax increase on that product, which almost everyone expected
would be the end of tobacco as a legal activity in this country, I
had a series of 21 meetings across my State with tobacco growers.
And what was the number one concern they had? This problem,
even with a $600 billion tax increase having just been defeated on
the floor of the Senate. Farmer after farmer in my State, in those
21 meetings, told me that the most pressing issue facing Kentucky
farmers is finding and hiring legal temporary migrant farm work-
ers.

Just last month, down in my State, as a member of the Agri-
culture Committee, I had a field hearing in Bowling Green. I de-
cided to give those farmers an opportunity to actually testify before
the Senate Agriculture Committee up close. We heard from those
who administer the program, as well as some people who oppose
the program.

I told the people of Kentucky that I would take their perspectives
back to Capitol Hill because the opinions and real-life stories of
farmers and migrants—we also heard from a migrant worker, by
the way—would be very important to my colleagues in the Senate
asdwe examined the future of H-2A, which is what we are doing
today.

So, Mr. Chairman, I would like to ask that the transcript of that
appear in your transcript as well because it was entirely on this
subject.

Senator ABRAHAM. Without objection, it will be included. Thank
you.

[EDITOR’S NOTE: The transcript of the hearing referred to: H-2A
Temporary AgriWorker Program, Senate Committee on Agri-
culture, Nutrition and Forestry held in Bowling Green, KY has not
been printed.]

Senator MCCONNELL. The H-2A temporary agricultural worker
program was designed in part to help solve labor problems facing
our farmers. Its purpose is to create a system whereby farmers
could secure legal temporary seasonal workers, while at the same
time assuring the workers transportation costs, housing, a decent
wage and, as Senator Graham pointed out, legal status.
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During the hearing, every farmer told me of the program’s bur-
dens and costs. I heard about the tremendous complexity of the
program. I also heard stories from farmers who had crops left in
the field while the foreign workers whom they had contracted with
were waiting at the border for Government agencies to process
their paperwork.

In short, the H-2A program has become a bureaucratic night-
mare of Government agencies and their rules and regulations.
Even the General Accounting Office has called the program a bu-
reaucratic maze. It takes a 5-pound, 325-page manual—and here it
is, Mr. Chairman—to even attempt to explain how to grind your
way through this complicated H-2A program.

Mr. Chairman, I am sure you share my view that a farmer ought
not to have to hire a lawyer to get a worker, and that is today’s
situation. Imagine, you are trying to get your crops in and you dis-
cover you have got to master this complicated manual before you
gan even get the help that you have to have in order to get the job

one.

There are still, however, many different perspectives on the cur-
rent state of the H-2A program. Many believe, as I do, that the sys-
tem has become too bureaucratic and expensive for farmers to use
it effectively. Others who spoke at the hearing that I had have con-
cerns that the program leads to inadequate protection of the work-
ers and to interference in the local labor market.

I believe, whatever our opinions, we need to give all sides the op-
portunity to express their views, as you are doing today, Mr. Chair-
man. Hopefully, we can all work toward a solution equitable to
both the farmer and the worker.

Let me just say in conclusion, before handing it off to Senator
Smith, we had at our hearing a person who administers the pro-
gram in Kentucky. As part of the H-2A procedure, you advertise
first to see if there are any domestic workers available. There
aren’t any, essentially. After one big advertising effort, there were
three people who said they might be interested, none of whom ever
showed up.

In short, in my State, Mr. Chairman, there aren’t any Americans
available to do this work. They are not there. We can speculate as
to the reason for that. I am sure the booming economy is part of
it, but if you are a farmer in the Commonwealth of Kentucky try-
ing to get your crop both planted and subsequently harvested,
without this program you are out of luck.

So I want to commend you very much, Mr. Chairman, for your
willingness to consider this issue and for giving us a chance today
to testify.

Senator ABRAHAM. Thank you, Senator McConnell.

Now, we will turn to Senator Smith. Welcome.

STATEMENT OF HON. GORDON SMITH, A U.S. SENATOR FROM
THE STATE OF OREGON

Senator SMITH. Thank you, Mr. Chairman, Senator Feinstein. It
is a pleasure to appear before your committee again. I thank my
colleagues for their remarks, and wish to associate myself with
them.
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I have a prepared statement that I wish to have included in the
record, Mr. Chairman, and would like to speak from the heart.

Senator ABRAHAM. It will be included.

Senator SMITH. Senator McConnell showed you this manual—it
is 325 pages; they are unnumbered pages, by the way—to tell a
farmer how to hire a farm worker. Most of the applications end up
being between 6 and 20 pages long before it is filed with the Labor
Department.

As a contrast to that, this is the form I filled out to apply for can-
didacy to the U.S. Senate. It takes about 5 minutes to fill out, front
and back, and then you get to run. I am almost thinking it is easier
to get here than to get a farm worker employed who is legal.

Last year, with Senator Graham, Senator Wyden from my State,
my counterpart, who is a Democrat—the three of us began this
trek, and I think while I don’t speak for Senator Wyden, I know
how he feels. I think it is fair to say that he began this debate from
the standpoint of labor. I began this discussion from the standpoint
of the farmer. Both of us, everywhere we went, as my colleagues
have indicated in their States—and I think it is interesting to note,
Mr. Chairman, that in every corner of this country this is the same
problem.

When we began this effort to fix a problem, we were over-
whelmed with the bureaucracy of it and the unworkability of the
current system and the increasing problems with consistent labor
supply as the Government gets more efficient, between Social Secu-
rity and the INS, at identifying those who are illegal.

Senator Wyden and I do not propose to bring one additional
worker to this country. What we do propose, however, is to provide
a basis for those who are here to be here legally. The farmers have
the employment. The farm workers wish to do the work and we
owe them a legal system.

I suggest to you that the surest way to keep the farm worker
down is to keep him illegal so that he cannot bargain for his condi-
tions or rights. So those who will come and present themselves as
representing farm workers but also would like to preserve an ille-
gal system, I suggest they have another agenda.

Despite Senator Wyden and my efforts to find a legal basis, be-
cause we have done this, we have been characterized in the most
unflattering of terms. But that goes with the territory. Frankly,
though, what we did try to do was to lean hard on the farmer com-
munity to provide an increased wage, a housing allowance, a trans-
portation allowance, and even priority for ultimate legal status in
this country, and establish a national registry to which farmers
and farm workers could have recourse so there could be some order
to this, so that people no longer have to ride around in U-Hauls
or in the back of cars. I think we owe this country, the consumers,
the farmers and the farm workers, a system that is legal so that
farmers no longer need to conduct themselves as felons and farm
workers as fugitives.

Mr. Chairman, I thank you for this time and this hearing.

[The prepared statement of Senator Smith follows:]
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PREPARED STATEMENT OF SENATOR GORDON H. SMITH

Thank you Mr. Chairman and fellow colleagues of the Immigration Committee for
your leadership in holding a hearing on the serious problems surrounding the work
force needs of American agriculture, farm workers, and the U.S. economy. I am
proud of the bipartisan effort shown by the Senators here today to continue to de-
velop a workable system to recruit workers domestically and prevent crops from rot-
ting in the fields.

I would also like to commend my colleague from Oregon, Senator Wyden, who is
unable to testify before you today. Senator Wyden continues to play a key role in
our Senate working group to develop a compromise that would be acceptable to
growers and farm workers.

Mr. Chairman, I am sure you are aware of the problems that have arisen within
American agriculture. For many years, farmers and nurserymen have struggled to
hire enough legal agricultural workers to harvest their produce and plants. The
labor pool is extremely competitive, especially in my state of Oregon, where jobs are
many and domestic workers willing to do farm work are scarce.

As one of the most rapidly growing industries in this country, we can only expect
the demand for agricultural labor jobs to continue to rise. When coupled with the
lowest unemployment rates in decades and a crackdown on illegal immigration, the
agriculture industry—and ultimately its consumers—faces a crisis.

Contrary to some media accounts, these labor shortages and the need for a guest
worker program exist around the country. Mr. Chairman, the members before you
today all agree with the General Accounting Office’s (GAO) statement that while the
labor shortage is not caused by one single problem, regional shortages stemming
from region-specific problems do exist.

One problem that does affect nearly every area of this country is the astronomical
number of illegal workers in agriculture jobs. The GAO reports that a significant
portion of the farm labor force is not legally authorized for employment, leaving
many agricultural employers vulnerable to potential labor shortfalls in the event of
a concentrated or targeted Immigration and Naturalization Service (INS) enforce-
ment effort.

The immigrants themselves are also negatively impacted when they must work
as undocumented workers. These foreign workers risk their lives paying human
“coyotes” $1,200 to be smuggled across the border in the trunk of a car to work in
this country without any guarantee of housing or transportation benefits, or even
a minimum wage. Because of the risks these foreign workers face in coming here
and the difficulty of returning if they leave for a visit home, many go for years with-
out seeing their spouses and children; some never return home. Illegal workers don’t
enjoy simple worker protections, such as workman’s compensation insurance and
the right to take breaks during the day. Job security or stability is non-existent, re-
placed instead by the fear that they will be caught by the INS and deported.

GAO estimates that there are 600,000 illegal aliens currently employed in U.S.
agriculture. Further, U.S. Department of Labor survey data shows that more than
70 percent (or about 1 million) of those new to the U.S. and hired to work on farms
are here illegally.

Both INS and the agricultural employers agree that high quality fraudulent docu-
ments are readily obtainable, making it virtually impossible for employers to be cer-
tain that they have not hired illegally documented workers.

This issue is not new to Congress. Our government’s H-2A agricultural guest
worker program was designed in part to help solve the labor problems facing our
farmers. Instead of helping, the H-2A program—the only legal temporary foreign ag-
ricultural worker program in the United States—merely adds bureaucratic red tape
and burdensome regulations to the growing crisis. And it is failing those who use
it.

The H-2A program is not practicable for the agriculture and horticulture industry
because it is loaded with burdensome regulations, excessive paperwork, a bureau-
cratic certification process and untimely and inconsistent decision-making by the
U.S. Department of Labor.

To illustrate, Mr. Chairman, this is the application I filled out to run for the
United States Senate. It is one page, front and back.

This is the Department of Labor’s 325-page handbook, from January 1988, which
attempts to guide employers through the H-2A program’s confusing application proc-
ess. The GAO itself found that this handbook is outdated, incomplete, and very con-
fusing to the user.

I draw your attention to the following chart from the December 1997 General Ac-
counting Office (GAO) report illustrating the burdensome H-2A process that employ-
ers must go through to bring in legal, foreign workers. A grower must apply to mul-
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tiple agencies to obtain just one H-2A worker. This process is further complicated
by the multiple levels of government, redundant levels of oversight and conflicting
administrative procedures and regulations. Also, as reported by the recent Depart-
ment of Labor Inspector General, the H-2A program does not meet the interests of
domestic workers because it does a poor job of placing domestic workers in agricul-
tural jobs.

Mr. Chairman, we are looking for solutions to not only make it easier for employ-
ers to hire legal workers to harvest their crops, but also to ensure that workers are
treated fairly in the process.

Any legal U.S. resident who wants to work in agriculture should get an absolute
right of first refusal for any and all jobs that become available. There needs to be
a system or registry where our unemployed U.S. workers can go to find out about
job openings on our U.S. farms.

We also need to improve the conditions of the farm workers’ lives and provide
them the dignity they deserve. These needed benefits include providing a premium
wage, providing housing and transportation benefits, guaranteeing basic workplace
protﬁctions, and extending the Migrant and Seasonal Workers Protection Act to all
workers.

I'm very concerned that workers are protected, but let’s not forget that growers
have been victimized by this process too. In order to feed their families—and
yours—the growers need to harvest their crops on time, meet payroll, and ulti-
mately maintain their bottom line. Without achieving those things, farms go out of
business and the jobs they create are lost along with them. So it is in all of our
best interests—workers, growers, and consumers alike—that growers have the
means by which to hire needed workers.

While I don’t have a crystal ball to predict the future of the H-2A program, I can
tell you that we will have a major economic and social crisis on our U.S. farmlands
if there is not an improvement over the current process.

Finally, I would like to applaud the members here today for addressing this issue
on a bipartisan basis. This is not a Republican or Democrat issue. This is about de-
veloping a workable solution for our growers and workers alike.

Let’s not make fugitives out of farm workers and felons out of farmers. Let’s work
together to find a solution.

dThank you Mr. Chairman for allowing me to testify before the subcommittee
today.

Senator ABRAHAM. Thank you all. I know several of you, maybe
all of you, have to get on to other commitments. We appreciate
your being here. If anybody wants to stay and listen to the remain-
ing panels, we would be happy to have you join us up here. Thank
you all.

As we wait for the second panel, we have been joined by two
other members of the subcommittee and I am happy to have them
here. We will turn to the ranking member, Senator Kennedy, if he
would like to make an opening statement.

Senator KENNEDY. Can I yield to Senator Feinstein?

Senator ABRAHAM. Please, Senator Feinstein.

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman. I very
much appreciate your holding this hearing. I am delighted that
Senator Smith is here. He and Senator Wyden have certainly
worked on this issue. I voted against their bill in the last session.

This matter is of tremendous import to California because 50
percent of any worker program is going to be in California, and let
me give you an example. And I note that Manuel Cunha, of the
Nisei Farmers League, who knows as much about this as anybody
does, is on the calendar today. He tells me that just in four coun-
ties in California alone, on table grapes, it is 40,000 workers just
to harvest the table grapes. So the numbers are very, very great.
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I believe the program should be bifurcated in this way: set up the
registry first and attach to it a premium wage; get a commitment
from people to work in this endeavor for a period of time, whatever
that period is; and if necessary, provide green cards to those who
are in this country now who have done this work for years and can
document that in some acceptable manner, but create a kind of reg-
istry of available agricultural workers to work specific crops in spe-
cific States.

In last year’s bill, the registry started out being 6 months, and
then there would be workers brought in from outside. There
wouldn’t be homes for them. There would be a huge problem with
communities. Many people believe that wage rates are key in this
thing, and if you had a registry of people that provided that pre-
mium pay, obviously based on crop and however it is done, you
could, in fact, develop that registry from the present American
workforce.

Now, you get into this legal undocumented area and that is
something we have to work out, but my view is—and I have talked
to the American Farm Bureau, I have talked to the California
Farm Bureau. They all know my views, and I believe that they are
attempting to put a program together which might meet some of
these concerns.

I am sorry that the Labor Department isn’t involved in this hear-
ing because this plays an important role—I should say the pay
issues play an important role. In California, where there is 10 to
20 percent employment in these counties, some of the people in-
volved, the employers, have actually gone to welfare departments
and said can you provide us with people to work the fields during
harvest season, and what they have found is that no one was pro-
vided. And I ask that this be done in California. I hope Mr. Cunha,
who is here, I think, today, will testify to that.

So whether it is the level of pay or the type of work, I am not
willing to say at this stage, but there is really a problem. I think
this is a very big issue. It is a very important issue. I look forward
to hearing the testimony and I thank you very much, Senator
Abraham, for holding the hearing.

Senator ABRAHAM. Thank you, Senator.

Senator Kennedy.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Just briefly, Mr. Chairman, I thank you for
holding the hearing and our colleagues for being here. I was here
during the full height of the bracero program, Mr. Chairman, and
saw some of the greatest kinds of exploitation of human beings
that I have seen, certainly in this country. It really matched the
kinds of conditions and treatment of people in Third World coun-
tries, and I have some real concerns about going back to anything
that would repeat that tragic aspect of our whole workforce policy.

I do think that a number of suggestions have been made. Ideas
in terms of how we are going to make some adjustment in terms
of the status of these workers so that there will be a permanent
workforce is something that we ought to take a look at. But I also
would want to see that we are going to treat people decently and
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fairly that are going to be a part of this process, whether it is cov-
ering in terms of the minimum wage or that their children are
going to be treated fairly and they are not going to have the sense
of exploitation, which has been so much a part of this whole kind
of program.

The fact remains is that we have high unemployment in a num-
ber of the agricultural counties, and the fact is we have absolutly
abysmal wages that are out there and abysmal working conditions
and extraordinary profits in agribusiness. I mean, you can’t get
away from it. That is the record. So I hope that those who are
going to be coming here and talking to us in terms of what we are
going to be doing are going to be people that have treated their
workers fairly and decently.

I understand the administration is interested in a program in
terms of some form of registry, and I am willing to support that
and fund that and try that. I think that it may be a useful sugges-
tion and idea, although we can understand the complexities that
happen with the workers themselves not having access to phones
or computers and other kinds of ways of being able to access the
newer technologies. But maybe there are ways of trying to sort of
dﬁzal with that. I am not opposed to trying to give consideration to
this.

I think we should try and have a dependable, reliable workforce,
and I am all for it, but I want to make sure that we are going to
treat that workforce in a fair, decent, respectable way. And I think
if the ideas are for those that have worked and toiled long and
hard in terms of the program, some adjustment in status so that
theshe people can be respected, then we should certainly take a look
at that.

But I think we ought to also look at what the conditions and
what the wages are for these people who are working in the indus-
try itself, and I think we ought to make sure that they are going
to be fairly treated. That, I am sure, is something all of us want
to see. We look forward to hearing from the witnesses.

I thank the Chair.

Senator ABRAHAM. Thank you, Senator.

I understand that there may be a vote taking place right now in
the House, and the second panel we were supposed to have today
was of two members of the House of Representatives. I am going
to, I think, pass on that panel, in light of their absence, at least
temporarily. I think what we will do is attempt to get word to them
that we are moving ahead to the next panel, and then hopefully
they can join us later or, alternatively, we certainly will take their
written testimony.

So with that in mind, we will ask the third panel, if you would,
to please join us. We will at least get your opening statements and
sort of see where we stand with respect to possible inclusion of
House witnesses at a later point today.

I want to thank this panel for being here. We have a significant
number of people on it, and so we will remind everyone we have
this clock here and I am going to ask our staff to use it here just
because we have votes in the Senate coming up probably around
4:00 p.m. or perhaps a little before. And so, basically, it works pret-
ty simply. At 4 minutes the orange light will go on, and at 5 min-
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utes the red light will go on, which should be the end of your testi-
mony, although we will take longer statements in writing and we
will usually exercise a fair amount of discretion in letting people
finish a thought or a sentence or whatever is appropriate.

We are joined on this panel by six witnesses. We begin with Mr.
Joshua Wunsch, who is representing the Michigan Farm Bureau,
as well as the American Farm Bureau; Dr. James Holt, who is a
senior economist representing the National Council of Agricultural
Employers.

We then will hear from Mr. Demetrios Papademetriou, who is
from the Carnegie Endowment for International Peace; then from
Cecilia Munoz, representing La Raza; then from Ms. Dolores
Huerta, who is with the United Farm Workers of America; and
then Mr. Manuel Cunha, who is representing the Nisei Farmers
League, and I think referenced by Senator Feinstein.

Again, we welcome all of you. I know this will be a very diverse
set of views here and we are anxious to hear all perspectives.

We will begin with you, Mr. Wunsch. Thank you for being here.

PANEL CONSISTING OF JOSHUA WUNSCH, MEMBER, BOARD
OF DIRECTORS, MICHIGAN FARM BUREAU, TRAVERSE CITY,
MI, ON BEHALF OF THE AMERICAN FARM BUREAU; JAMES S.
HOLT, SENIOR ECONOMIST, McGUINNESS AND WILLIAMS,
ON BEHALF OF THE NATIONAL COUNCIL OF AGRICULTURAL
EMPLOYERS, WASHINGTON, DC; DEMETRIOS G.
PAPADEMETRIOU, SENIOR ASSOCIATE AND CO-DIRECTOR,
INTERNATIONAL MIGRATION POLICY PROGRAM, CARNEGIE
ENDOWMENT FOR INTERNATIONAL PEACE, WASHINGTON,
DC; CECILIA MUNOZ, VICE PRESIDENT, OFFICE OF RE-
SEARCH ADVOCACY AND LEGISLATION, NATIONAL COUNCIL
OF LA RAZA, WASHINGTON, DC; DOLORES HUERTA, SEC-
RETARY-TREASURER, UNITED FARM WORKERS OF AMERICA,
AFL-CIO, KEENE, CA; AND MANUEL CUNHA, JR., PRESIDENT,
NISEI FARMERS LEAGUE, FRESNO, CA

STATEMENT OF JOSHUA WUNSCH

Mr. WuNscH. Thank you, Senator, for the opportunity to appear
today. I am Josh Wunsch, a member of the Board of Directors of
the Michigan Farm Bureau, a fruit grower from northern Michi-
gan, and an employer.

High-quality, diversified production is worthless if it cannot be
harvested, processed or packed for the market in a timely manner.
Farmers in Michigan and across the United States have experi-
enced similar problems with tight labor supplies and lost crops in
recent years. At Farm Bureau, we believe this labor supply prob-
lem stems from two distinct developments that have worked to-
gether to reduce the supply of labor for farmers.

First, the Federal Government, working with State and local gov-
ernments, has been working more effectively than in the past to
enforce U.S. laws to discourage illegal immigration. It has been il-
legal for unauthorized persons to seek employment in the United
States and for U.S. employers to employ these people since 1986,
and more resources have been devoted to enforcement.

Second, the Social Security Administration has begun to more
vigorously implement its enumeration verification system designed



20

to select, name and number mismatches out of the database. All of
these stepped-up enforcement activities have diminished the labor
supply for farm employers and increased their proportion of insuffi-
ciently documented workers in agriculture.

Additionally, the thriving U.S. economy has put farm employers
in competition for a limited pool of legally documented labor with
employers in other industries who can offer longer-term, year-
round employment and better compensation and benefits. Often,
these workers are lost to other States in the migration stream be-
tween Texas and Michigan.

The situation is real and growing worse in Michigan. In recent
years, the labor shortage has led to a real problem in my State,
such as a Kent County fruit grower was informed in 1998 by the
Social Security Administration that 115 of the names and taxpayer
identification numbers provided by workers applying to work that
spring did not match. The majority of these workers had been re-
cruited through the Michigan Employment Security Agency. In ef-
fect, the government referred workers to this grower who were in-
eligible to work.

The level of concern and interest by our farmers in H-2A reform
is very high. Today, the H-2A program is not a major source of
workers for farm employers. Only one farm in Michigan has been
able to effectively use the program. We think program usage is low
because the vast majority of growers feel they cannot navigate the
bureaucratic process associated with labor certification, and they
cannot afford to meet the adverse effect wage statements mandated
by the program.

The H-2A labor certification process has been burdensome to
growers because of its ineffectiveness. This process places the farm-
er in the absurd position of being forced by the U.S. Government
to employ a worker who is illegal in favor of a worker legally ad-
mitted under the H-2A program.

Another flaw in using the H-2A program is housing. Michigan is
known to have some of the best farm labor housing in the country.
There is, however, a fundamental problem with section 514 of the
USDA Rural Developmental Housing Program. In the eligibility of
occupants, H-2A workers are precluded from using the housing. So
we have an additional example of one Government program prohib-
iting the effectiveness of another.

The Farm Bureau and the coalition we have worked with on H-
2A reform has proposed several key reforms to the H-2A program
that we believe will alleviate a number of the program’s problems.

First, we propose to replace the current unproductive and expen-
sive recruitment requirements with an entirely new method of test-
irig t}clle local labor market to ensure that U.S. workers are not dis-
placed.

Second, we propose reform of the adverse effect wage rate. We
recommend that the national standard minimum wage for H-2A
program participants be based upon the prevailing wage for work-
ers in a particular area. Good wages are easy to pay when profit-
ability is the end result.

In conclusion, the Farm Bureau looks forward to working with
interested members of Congress to ensure that 1999 is the year
when meaningful H-2A reform takes place. We have worked with
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the administration and opponents of the H-2A reform to see if we
can reach a mutually agreeable solution to this problem.

We hope to soon engage in substantial discussions of reforms of
rural housing programs that will create more housing for farm
workers. We believe this is beneficial both to farmers who will need
to use the H-2A program in the future but do not have housing
available to them, as well as to those who will not need the pro-
gram. Our experience in Michigan would indicate that good-quality
housing will benefit migrant farm workers and their families, and
is an extraordinary asset in attracting a reliable workforce.

Thank you for the opportunity to appear today. I would be happy
to answer any questions you may have.

Senator ABRAHAM. Mr. Wunsch, thank you very much.

[The prepared statement of Mr. Wunsch follows:]

PREPARED STATEMENT OF JOSH WUNSCH

Members of the Subcommittee on Immigration of the Senate Committee on the
Judiciary, thank you for the opportunity to appear today on behalf of the Michigan
Farm Bureau and the American Farm Bureau to discuss the need for reform of the
H-2A temporary foreign agricultural worker program.

I am Josh Wunsch, member of the Board of Directors of the Michigan Farm Bu-
reau. I am a farmer and partner in Wunsch Farms, located on the Old Mission Pe-
ninsula in the Grand Traverse area of Michigan. We grow red tart cherries, sweet
cherries and apples on our 360-acre farm. I employ 50 workers during the peak har-
vest season, and members of my family have employed migrant and seasonal labor
for three generations. I currently serve on the American Farm Bureau Labor Advi-
sory Committee, the Michigan Farm Bureau Labor Advisory Committee, the Michi-
gan Farm Bureau Fruit and Vegetable Advisory Committee, and the Michigan Farm
Bureau Legislative Committee.

For the last five years, Farm Bureau has worked to demonstrate to Congress and
the Administration the critical need for reform of the H-2A program. Farm Bureau
is Michigan’s largest and the nation’s largest membership organization for farmers
and ranchers. Many of these farmers grow fruits, vegetables, and livestock that re-
quires the efforts of hired labor for their successful cultivation and husbandry. Agri-
culture today is far more capital-intensive than it has been in the past, but for some
crops the trends that have brought us fewer farmers, farming more acres, have cre-
ated the need to employ more people than just a farmer, his family members and
neighbors and friends.

Farmers in Michigan and across the United States have experienced similar prob-
lems from tight labor supplies and lost crops in recent years. At Farm Bureau we
believe this labor supply problem stems from two distinct developments that have
worked together to reduce the available supply of labor for farmers. First, there has
been a developing consensus among public policymakers that the federal govern-
ment, working with state and local governments, should work more effectively to en-
force U.S. laws to discourage illegal immigration. Though it has been illegal for non-
authorized persons to seek employment in the United States, and for U.S. employers
to employ non-authorized persons since 1986, relatively few resources were devoted
to enforcement of this prohibition. The Immigration and Naturalization Service
(INS) and the Border Patrol have in the last few years employed greater resources
for border interdiction, interior enforcement, and workplace enforcement.

More recently, the Social Security Administration (SSA) has begun to more vigor-
ously implement its Enumeration Verification System, which is designed to weed
name-and-number mismatches out of the SSA database. It is our understanding
that billions of dollars in the Social Security Trust Fund may be credited to names
and Social Security numbers that may be false. When SSA detects a name and num-
ber mismatch, the agency sends a letter to the farm employer advising of the mis-
match and telling the employer that correct information must be furnished, threat-
ening fines and Internal Revenue Service action if correct information is not forth-
coming. Of course, when filing to pay the employer’s share of Social Security taxes,
the employer furnishes the information provided to him by the employee in ques-
tion. In the case of farmers, when they ask farmworkers to furnish correct informa-
tion for SSA, those employees often do not return to work the following day. The
clear implication is that the workers provided fraudulent Social Security cards,
among the most common of employment authorization documents.
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All of these stepped-up enforcement activities have diminished the labor supply
for farm employers. It is important to emphasize that this is not because farm em-
ployers seek to employ undocumented workers. Due to intensive industry edu-
cational efforts, we believe farm employers probably have a high degree of compli-
ance with pre-employment verification requirements. However, it is very easy for
persons in the United States to illegally obtain fraudulent identification documents
that appear to be genuine. And when these documents are presented to an em-
ployer, they must be accepted as genuine unless they are clearly fraudulent. Farm
employers are obligated to accept documents that appear on their face to be genuine
because, under federal law, failure to do so could result in document discrimination
charges. Farmers are in a Catch-22 situation. As citizens they wish to uphold the
law and would thus prefer to avoid hiring illegal aliens. As business people, they
realize they must hire an adequate workforce to plant, cultivate, and harvest the
crops they depend on for their livelihood. And, if they are too quick to decline to
hire someone they suspect is fraudulently documented, they may run afoul of the
discrimination protections of the law.

Additionally, the thriving U.S. economy has put farm employers in competition for
a limited pool of labor with employers in other industries who can offer longer-term,
often year-round employment and better compensation and benefits. In Utah, tree
fruit farmers in the Front Range of the Wasatch Mountains are finding themselves
bidding against food processing companies in and around Salt Lake City for work-
ers. In Mississippi and Tennessee, cantaloupe and tobacco producers must compete
with casino operators along the Mississippi River at Natchez for the same work-
force. In Florida, citrus and winter vegetable producers often find that construction
contractors and the resort industry can offer higher pay and year-round work.

But even where changing public policy and economic conditions have not contrib-
uted to new shortages of workers, chronic shortages prevail and are unlikely to dis-
sipate. In the Lake Champlain valley in upstate New York, it continues to be dif-
ficult to find enough people to harvest hundreds or thousands of acres of apple or-
chards in counties that have only a few thousand residents. Where irrigation is
available, onion production in the Nevada desert can be a viable agricultural enter-
prise, but there is very little labor available in the area.

Many of the prime apple growing counties in Washington state are very rural and
sparsely populated, as are many of the prime Christmas tree growing counties in
the mountains of western North Carolina. Growers in these areas have found that
the H-2A program, with its many flaws, is the only workable source of an adequate
labor supply to harvest their crops.

Recently, the Associated Press reported from Kennewick, Washington, that grow-
ers are concerned that INS enforcement efforts in their area will leave them short
of workers for the current asparagus harvest. That crop employs about 6,500 work-
ers harvesting 22,000 acres of asparagus over a six-week period. These raids follow
closely vigorous enforcement activities in fruit packing houses in Yakima, which re-
sulted in packing house operators being forced to fire nearly 1,600 workers who
could not produce genuine documentation.

Michigan is very dependent on a steady supply of labor to hand-harvest a number
of specialty crops. Workers pick specialty crops including apples, peaches, pears,
strawberries, blueberries, cantaloupes and sweet cherries, as well as vegetables in-
cluding pickles, cucumbers, tomatoes, peppers, asparagus and onions. Often these
workers are lost to other states in the migration stream from Texas to Michigan.

The situation is real and growing worse in Michigan. In recent years, the labor
shortage has lead to the following problems in my state:

¢ A Monroe County apple grower and packer operation was unsuccessful in get-
ting enough labor. He lost his juice apple harvest altogether; the quality of his
fresh harvested apples also suffered.

¢ A large greenhouse in eastern Michigan has provided employee benefit pack-
ages including 401(k) and medical coverage. Four years ago they began recruit-
ing migrant workers because of a shortage of local workers. As a result, the pro-
ducer was unable to ship and deliver products that had already been purchased,
because there was not enough labor to load the trucks. The greenhouse owner
has received notices from the Social Security Administration notifying him that
a number of his workers have presented names and taxpayer identification
which do not match correctly in the SSA database. These mismatches are caus-
ing him to question if he can rehire these workers.

¢ A raspberry grower in Ingham County needed 12 workers but could find only
three workers; this caused him to lose 75 percent of his raspberry crop. He
closed his second business location in 1998 due to a complete lack of labor.

¢ The owner of a cider and retail farm market in Clinton County had to take har-
vest workers out of the field to staff his retail market. This caused the loss of
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the crops those workers had been harvesting, requiring him to purchase com-
modities from other farms. In 1998, he did not have enough workers to plant,
stake, and hoe more than 50 percent of the tomato crop he would normally
plant, causing him to cut production.

¢ A Kent County fruit grower was informed in 1998 by the Social Security Admin-

istration that 78 of the names and taxpayer identification numbers provided by
workers applying to work that spring matched and 115 did not. The majority
of these workers had been recruited through the Michigan Employment Secu-
rity Agency. In effect the government referred workers to this grower who were
ineligible to work.

These examples are representative of those we often hear in Michigan and from
Farm Bureau members around the nation.

Michigan is known to have some of the best farm labor housing in the country.
There is, however, a fundamental problem with Section 514 of the USDA Rural De-
velopment Housing program. In determining the eligibility of occupants, H-2A work-
ers are precluded from using the housing. So we have an additional example of a
government program prohibiting the effectiveness of another.

For the last two years, the industry has felt the effects of the efforts of Congress
to control persons who work illegally in the United States. We cannot provide you
with enforcement statistics—perhaps INS can give you that data. We cannot quan-
tify exactly how many workers have been apprehended, nor can we tell you the total
dollar value of crops lost as a result of this enforcement activity. We measure the
seriousness of a problem just like members of Congress do—by the number of phone
calls and letters we receive. I can tell you the level of concern and interest in H-
2A reform has been very high for the past two years.

For the last five years, Farm Bureau has been engaged in an effort with state
Farm Bureaus and other state and regional farmers’ associations to develop reforms
of the H-2A program and work to secure legislation to accomplish those reforms.
Our goal has been to unify agriculture from the East, the West, and all points in
between, and to unify H-2A program users and non-users to support a reform pack-
age that will help everyone. The Seasonal Agricultural Worker program legalized a
great many “farm workers” who ultimately sought employment in other industries.
Concurrent reforms of the H-2A program proved ineffective. And, the unintended
consequence of the 1986 requirement to obtain documentation from workers encour-
aged a market in fraudulent employment documents that still thrives today. Neither
“solution” provided a lasting solution to agriculture’s labor problems.

It is worthwhile to consider just how useful the H-2A program is to farm employ-
ers now, and how we might go about reforming it. Both farmers who have success-
fully used the program, as well as farmers who have considered and rejected the
idea of using the program have told us that a number of reforms could be made
that would make the program less burdensome and less expensive for growers to
use. Farmers have, in particular, complained about the labor certification procedure
they are required to complete to demonstrate that no domestic workers will be dis-
placed by the admission of foreign workers, as well as the excessively high Adverse
Effect Wage Rate standard.

In terms of program usage, the H-2A program today is not a major source of
workers for farm employers. USDA surveys indicate that about 1.6 million people
work seasonally in agriculture every year. Only about 30,000 workers were admitted
under the H-2A program in 1998. Only 1 farm in Michigan has been able to effec-
tively use the program. While program usage has been growing in recent years, only
a few years ago the H-2A program admitted only about 15,000 workers annually.
We think program usage is this low because the vast majority of growers feel they
cannot navigate the bureaucratic process associated with labor certification, and
even if they could they could not afford to meet the adverse effect wage standards
mandated by the program.

The market test requirements of the labor certification process has been particu-
larly burdensome to growers because of their ineffectiveness. Farmers are required
to file job orders with the Job Service agency in their state, which in turn files inter-
state clearance orders with the Job Services in other states where workers might
be available to fill farm jobs. Often, workers referred to farmers by these activities
are in fact illegally documented “domestic” workers to whom a farmer must offer
work before being allowed to bring in legal foreign labor. This places a farmer in
the absurd position of being forced by the United States government to employ a
worker who is illegal in favor of a worker legally admitted under the H-2A program.

In other instances, farm employers have been forced to advertise in metro-area
newspapers for farmworkers, or to advertise on Spanish-language radio stations in
areas where migrant farmworkers have traditionally resided during the winter
months. These efforts have usually proven to be futile and expensive.
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H-2A program wage standards have also been problematic. Under the current H-
2A program, a participating grower must pay all H-2A workers (and any domestic
workers they employ in the same occupation) the greater of the Adverse Effect Wage
Rate (AEWR), the prevailing wage in the area of intended employment (as deter-
mined by Department of Labor farm employer surveys), or the statutory minimum
wage. Under current regulations, the AEWR is set at the average wage paid to field
and livestock workers in a given state. Obviously, application of the AEWR will
have an undesirable inflationary impact for about half of all farm employers in a
given state, causing unnecessary inflation of the wages they must pay simply to en-
sure an adequate labor supply. For almost all farm employment, the AEWR set
wage standard is uneconomic in a globally competitive labor market. In all cases
we are aware of, both the prevailing wage and the AEWR exceed the statutory mini-
mum wage in every state. For Michigan, the Adverse Effect Wage Rate in 1999 is
$7.34 per hour. This is the third-highest AEWR in the nation, after Hawaii ($8.97
per hour) and Indiana, Illinois, and Ohio ($7.53 per hour). It is important for you
to remember that the H-2A minimum wage standard is paid to workers over and
above other expenses not incurred by non-H-2A employers, like inbound and out-
bound transportation, housing and program administration expenses.

We believe the AEWR should be replaced with the prevailing wage standard ap-
plicable to other non-immigrant worker programs. We also proposed adding to that
a ten-percent premium, to help ensure that domestic workers are not displaced. This
eliminates the major flaw of the AEWR now, the grouping together of unlike occupa-
tions in dissimilar labor markets to create an AEWR that doesn’t reflect the local
labor market.

Farm Bureau, and the coalition we have worked with on H-2A reform, has pro-
posed several key reforms to the H-2A program that we believe will alleviate a num-
ber of the program’s problems. First, we have proposed to replace the current unpro-
ductive and expensive positive recruitment requirements with an entirely new
method of testing the local labor market to ensure that U.S. workers are not dis-
placed. Rather than using the combination of job orders and interstate clearance or-
ders and ineffective employer recruitment required by the current program, we have
proposed to use information technology to create a more effective conduit of labor
market information for farmers and farmworkers. We have proposed that the De-
partment of Labor and the state Job Service agencies should create Agricultural
Worker Registries in states or regions that correspond to natural farm labor mar-
kets. These registries would be repositories of employment information provided by
farmers and farmworkers seeking to find one another. In order to participate in the
registry, a worker would have to demonstrate that he or she is legally eligible to
work in the United States, and the Job Service could not place a worker in the reg-
istry who has not provided documentation that can be verified by government. Farm
employers listing jobs with the registry would be obliged to first meet terms and
conditions of the H-2A program. Farm workers wishing to seek work on farms in
a given state would provide necessary information, like name and current address
to the registry.

In 1998, we came very close to success in our efforts to reform the H-2A program.
The Senate passed a proposal to accomplish the reforms I have discussed in a bipar-
tisan 68-31 vote in July of last year. That legislation was later combined with a
number of other measures to create the omnibus appropriations bill that funded the
operations of the federal government for fiscal year 1999. In that process, our H-
2A reform was dropped in favor of other provisions. We have worked with the Ad-
ministration and opponents of the H-2A reform to see if we can reach a mutually
agreeable solution to this problem. For example, we hope soon to engage in substan-
tial discussions of reforms of rural housing programs that will create more housing
stock for farm workers. We believe this is beneficial to farmers who will need to use
the H-2A program in the future but who do not now have housing available to them.
It will also be beneficial to farmers who will not use the H-2A program. And of
Eourie, more and better housing stock will benefit migrant farm workers and their
amilies.

The Farm Bureau looks forward to working with interested members of Congress
to ensure that 1999 is the year when meaningful H-2A reform takes place. Thank
you for the opportunity to appear today. I'd be happy to answer any questions you
may have.

Senator ABRAHAM. We have been joined by two House members
who I know have additional votes coming, and I am going to beg
the indulgence of this panel and ask if you would just take your
seats back in the seating area while we hear from both of them.
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I know they have got to meet some other obligations, and so we
will bring this panel back as soon as they have each testified. I ask
them to join us.

We are joined by Representative Howard Berman and Represent-
ative Sanford Bishop. We appreciate your both being here. I know
you both are on a fairly fast track. We weren’t quite sure when
your arrival would take place, so we apologize that we got sort of
a little bit out of sequence.

Congressman Berman, do you want to start?

STATEMENT OF HON. HOWARD L. BERMAN, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Representative BERMAN. Thank you very much, Mr. Chairman,
both for letting us testify and for accommodating the craziness of
the schedule. We had a couple of votes and that is why we were
late, and we are very grateful to have a chance to talk now.

I am convinced that the proposals to make it easier for agricul-
tural employers to bring in foreign guest workers would accomplish
the opposite of my longstanding goal of trying to improve the wages
and working conditions of American farm workers.

The legislation that passed last year as a rider to the C-J-S ap-
propriations bill, as well as some of the proposals that are being
floated now in the name of compromise, I think would deprive
American farm workers of job opportunities they badly want and
exacerbate the problem of an over-supply of farm labor. The result
can only be to further drive down the wages and working condi-
tions of American farm workers. I do see a way out of the problem
that creates the dynamic for the push for this legislation, though,
and I would like just in a couple of minutes to throw that idea out
to you.

First, I believe there is not an overall farm labor shortage in this
country. In the 104th Congress, in the wake of the resounding de-
feat of the Pombo guest worker amendment in the House, pro-
ponents of a new guest worker program backed off and sought a
16}%0 study to determine whether there was a shortage of farm
abor.

The GAO released its report in December 1997, finding that, “A
widespread farm labor shortage does not appear to exist now and
is unlikely in the near future.” The ink was hardly dry when efforts
commenced to disparage the report by the very interests that had
sought it.

In my own State of California, the most significant agricultural
producing region in the country, the unemployment figures in rural
counties are staggering, double-digit virtually across the board. The
same can be said in the agricultural areas of Texas and Florida as
well. And while we can scarcely contemplate the difficulty of the
migrant farm worker’s existence, the fact is that migrant farm
workers migrate to wherever the jobs are. American farm workers
want those jobs that agricultural employers claim they cannot fill
with American workers.

We at the government level can do a much better job of alerting
farm workers to available jobs, employers to available workers, as
my colleague, Senator Feinstein, has suggested. But that is a far
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cry from saying we need to bring in more impoverished, low-skilled
workers from foreign countries.

Now, one thing is clear. I do not deny—I don’t think you can with
a straight face deny the fact that an unacceptable percentage of the
agricultural labor workforce is undocumented. And I don’t condone
that. A year-and-a-half ago, the GAO study estimated the percent-
age at 37 percent. Just a few months ago, a California study based
on the DOL data put the figure at 42 percent.

But not for a second do I think that agricultural employers ex-
actly have clean hands in lamenting this phenomenon. A witness
you will be hearing from later, Dolores Huerta, can give you count-
less examples of American farm workers being turned away at job
sites by agricultural employers who prefer the foreign undocu-
mented workers.

Having lamented the increasing percentage of the workforce that
is presently undocumented, the question is, is the solution to create
an expanded guest worker program? I would like to observe the ob-
vious here. The large number of undocumented farm workers are
not going anywhere unless this committee wants to tell me that we
are going to undertake in this country mass deportations on an un-
precedented scale.

Create a new guest worker program, and mark my words, we
will then have the present existing pool of undocumented workers
plus a large number of new guest workers who, if experience is any
guide, will overstay their visas and will exacerbate the problem of
undocumented workers in this country.

No matter how large a percentage of their wages you might pro-
pose to withhold as an incentive to return to their home country,
guest workers won’t go back. They are invariably better off over-
staying their guest worker visas and bleeding into our underground
economy.

The Jordan Commission, in 1997, concluded that creating a new
agricultural guest worker program would be a grievous mistake
and would only serve to increase illegal migration instead of replac-
ing an illegal workforce. In light of all the efforts by the U.S. Con-
gress, and this subcommittee in particular, to combat illegal immi-
gration, I urge you not to approve legislation which will only exac-
erbate the problem.

A few months ago, I had a most intriguing conversation with a
Republican colleague of mine, one who has a reputation for not
being, “soft” on illegal immigration. We rued the problem of un-
documented workers in agriculture, and he said that that is why
he supported an expanded guest worker program. I offered my ob-
servation that we would then have the present undocumented, plus
new guest workers who would overstay. Maybe, he said—not me—
he said we should legalize the present undocumented workforce.

Consider a program like this, not a program like we did in 1986.
Jim Holt and some of the other witnesses you have here today—
we were all involved in negotiating that, and the reformed H-2A,;
not that kind of a program, like the SAW program that simply le-
galizes workers based on their past work history, but rather a pro-
gram like the RAW program, the Replenishment Agricultural
Worker program, which was a contingent part of that legislation,
never triggered into effect because of the huge over-supply of farm
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workers, but it was contained in the 1986 law. We put that pro-
gram on the books, should a shortage of workers ensue subsequent
to the SAW legalization program.

What the RAW program offered prospectively to farm workers
was permanent resident status upon the completion of 90 days of
work in perishable agriculture for three successive years. I could
support the implementation of a RAW-like program now, as I did
in 1986, because it is fair to workers and growers alike, and be-
cause it is the only proposal which would not exacerbate the prob-
lem of undocumented workers in agriculture.

I understand why growers have a concern. This process has de-
veloped in a situation where documents are presented and the em-
ployer accepts it. He knows they are undocumented, and he watch-
es Immigration and Border Patrol getting tougher and tougher and
he is worried about where his supply of workers will come in the
fillture. This alternative, the RAW-type program, is the way out of
that.

And the concern that some growers have that they will all imme-
diately go off to the cities and leave agriculture, I don’t think is
well-founded. It certainly wouldn’t be well-founded if they offered
good wages. But under this program, the expectation would be that
in order to get permanent resident status, they would have to con-
tinue to work in agriculture for a reasonable period of time.

You have been very patient with me. There is a lot more I could
say, but I don’t want to wear out my welcome any more than I al-
ready have, so I will stop here.

Senator ABRAHAM. Well, thank you. We will include the full
statement in the record.

Senator FEINSTEIN. Will the Representative be able to stay, be-
cause I would like to ask him some questions?

Mr. BERMAN. Yes.

[The prepared statement of Representative Berman follows:]

PREPARED STATEMENT OF REPRESENTATIVE HOWARD L. BERMAN

Thank you for this opportunity to testify today. For as long as I have served as
an elected official, I have made 1t my business to try to improve the circumstances
of American farmworkers, the most impoverished working people in the United
States. I am convinced that proposals to make it easier for agricultural employers
to bring in foreign guestworkers would accomplish exactly the opposite. Legislation
that passed the Senate last year as a rider to the Commerce, Justice, State appro-
priations bill, as well as proposals now being circulated in the name of compromise,
would deprive American farmworkers of job opportunities they badly want, and ex-
acerbate the problem of an oversupply of farm labor. The result can only be to fur-
ther drive down the wages and working conditions of American farmworkers. It is
out of this concern that I am grateful for this opportunity to speak to this sub-
committee today.

There is no shortage of farm labor in this country. In the 104th Congress, in the
wake of the resounding defeat of the Pombo guestworker amendment in the House
and questionable prospects for a similar amendment in the Senate, proponents of
a new guestworker program relented and sought a GAO study to determine whether
there is a shortage of farm labor. The GAO released its report in December, 1997,
finding that “a widespread farm labor shortage does not appear to exist now and
is unlikely in the near future.” The ink was hardly dry when efforts commenced to
disparage the report by the very interests that had sought it.

In my own state of California, the most significant agricultural producing region
in the country, the unemployment figures in rural counties are staggering, double-
digit virtually across the board. The same can be said in the agricultural areas of
Texas and Florida as well. And while we can scarcely contemplate the difficulty of
the migrant farmworker’s existence, the fact is that migrant farmworkers migrate
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to wherever the jobs are. American farmworkers want those jobs that agricultural
employers claim they cannot fill with American workers. Certainly we can do a bet-
ter job of alerting farmworkers to available jobs, and employers to available work-
ers, as my colleague Senator Feinstein has suggested, but that is a far cry from say-
ing we need to bring in more impoverished low skill workers from foreign countries.

Now I do at this juncture want to make one point very clear: I do not deny the
fact that an unacceptable percentage of the agricultural labor workforce is undocu-
mented, nor do I condone it. A year and a half ago, the GAO estimated the percent-
age at 37 percent; just a few months ago, a California study based on DOL data
put the figure at 42 percent. But not for a second do I think that agricultural em-
ployers exactly have “clean hands” in lamenting this phenomenon. Dolores Huerta
can give you countless examples of American farmworkers being turned away at job
sites by agricultural employers who prefer foreign workers.

Having lamented the increasing percentage of the workforce that is presently un-
documented, is the solution to create an expanded guestworker program? Let me ob-
serve the obvious: the large number of undocumented farmworkers are not going
anywhere, unless this committee wants to tell me that we are going to undertake
in this country deportations on an unprecedented scale. Create a new guestworker
program and, mark my words, we will then have the present undocumented workers
PLUS large numbers of guestworkers who, if experience is any guide, will overstay
their visas and exacerbate the problem of undocumented workers in this country.

Make no mistake, no matter how large a percentage of their wages you might pro-
pose to withhold as an incentive to return to their home country, guestworkers won’t
go back. They are invariably better off overstaying their guestworker visas and
bleeding into our underground economy. The U.S. Commission on Immigration Re-
form (or Jordan Commission) in 1997 concluded that creating a new agricultural
guestworker program. would be a “grievous mistake”, and that it would only serve
to increase illegal migration instead of replacing an illegal workforce. In light of all
the efforts by the U.S. Congress and this subcommittee in particular to combat ille-
gal immigration, I urge you not to approve legislation which will only exacerbate
the problem.

A few months ago, I had a most intriguing conversation with a Republican col-
league of mine. We rued the problem of undocumented workers in agriculture, and
he said that that is why he supported an expanded guestworker program. I offered
my observation that we would then have the present undocumented plus new
guestworkers who would overstay. Maybe, he said, we should legalize the present
undocumented workforce. Consider that: not a program like the 1980’s SAW pro-
gram which legalized workers based on their past work history, but rather a pro-
gram like the “replenishment agricultural workers” or RAW program which we leg-
islated in IRCA but never implemented. We put that program on the books should
a shortage of workers ensue subsequent to the SAW legalization program. What the
RAW program offered prospectively to farmworkers was permanent resident status
upon the completion of 90 days of work in perishable agriculture for three successive
years.

I can support the implementation of a RAW-like program now as I did in 1986
because it is fair to workers and growers alike and because it is the only proposal
which would not exacerbate the problem of undocumented workers in agriculture.

From the worker point of view, by not adding to the supply of workers, whether
documented or undocumented, a RAW-like program would give farmworkers a
chance of seeing an improvement in their deplorable wages and working conditions.
I am convinced that what agricultural employers fear is not an impending shortage,
but rather the possibility, should the border continue to tighten and employer sanc-
tions be effectively enforced in agriculture, that they might be deprived of the gross
oversupply of farm labor they presently enjoy. It is that oversupply which is the rea-
son why the wages and working conditions of American farmworkers remain a na-
tional disgrace.

Underlying the argument for an agricultural guestworker program is the notion
that farmworkers must be forever doomed to poverty and inequity. Why? Where is
it written, in this free market economy, that agricultural employers need not im-
prove wages and working conditions to attract and retain an adequate supply of
work-authorized labor? Do not insulate these employers from the laws of supply and
demand by enacting a new guestworker program. The American farmworkers who
want these jobs have suffered enough. Let’s not make it worse.

Senator ABRAHAM. Congressman Bishop, thank you for coming.
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STATEMENT OF HON. SANFORD BISHOP, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF GEORGIA

Representative BisHOP. Thank you very much, Mr. Chairman. I
have a somewhat different view from my colleague from the House.
For a myriad of social and economic reasons, the current state of
affairs is that thousands of aliens do seek entrance into the United
States to find work annually, and it is no secret that a majority of
the illegal influx is from just south of the border in Mexico.

Presently, an alien from Mexico without a valid work permit ei-
ther risks the passage alone or must pay money to a smuggler, who
often brings the alien into the country in a manner that puts him
at great personal risk, whether it is in the back of a semi trailer
which might reach up to 120 degrees or over high mountain passes
where unexpected cold weather or snow can leave the alien strand-
ed in the event of vehicle trouble.

These paid smuggling operations go awry. There have been nu-
merous accounts of smuggled illegal aliens ending up in serious
traffic accidents because of unsafe or overloaded vehicles, and we
concede that. These hazards have resulted in a lot of hardship and
senseless tragedy. But I am here today to make the point that
there has to be a better way, and I commend the subcommittee in
its wisdom for seeking a path to a better way by convening this
hearing.

You will no doubt hear through the course of this debate that the
General Accounting Office, in 1997, found that no national agricul-
tural labor shortage appears to exist. The GAO concluded this be-
cause it made an estimate of some 600,000 undocumented or fraud-
ulently documented farm workers being available to farmers.

While some might argue the premise of the GAO’s inquiry when
it included that estimate in its report, we all recognize that the
GAO’s job is to report factual and relevant estimates. The problem
with that report was in a subcommittee hearing we had in the Ag-
riculture Committee, we questioned the GAO individuals and they
indicated that they did not question one single grower from the
Southeast in concluding that there were adequate farm workers
available.

Most of the people that they interviewed were out West, very
close to the Mexican border. So the people who need this H-2A re-
form most are the growers in the Southeast, from Florida all the
way up through Georgia and South Carolina and North Carolina.

I believe that the Congress should look at the issue in its totality
to ask, are legal farm workers involved in a legal system that is
above-board and provides legal certainty to all of the parties that
are involved. The H-2A agricultural guest worker program was de-
signed, and it seeks to provide, that legal certainty. Unfortunately,
the way the program is currently drafted and implemented, it does
not provide a farmer-friendly or a producer-friendly source of work-
ers.

There are problems with the H-2A program which discourages
the program’s use by farmers in Georgia and throughout the coun-
try who seek to run their planting and their harvesting operations
legally. I have personally visited farms and have seen the housing
that has been constructed, the dormitory facilities, as well as the
cafeterias that have been provided for these migrants workers who
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have been brought in under the H-2A program, and I have found
most of them to be commendable. I also have personal knowledge
of migrant workers who come under that program who earn up-
wards of $500 per week, who live in pretty good conditions and who
don’t seem to be complaining at all.

The problem with the lack of a workable H-2A program and the
assumptions that the GAO makes that there are plenty undocu-
mented workers is that, as is the case in my area where there are
perishable crops—produce, watermelons, peaches, corn—that is in
need of harvesting, if INS representatives show up in the county
at harvest time, all of the workers disappear. And as a con-
sequence, that grower is left with an entire crop, and all of the in-
vestments attendant with that and all of the loans attendant with
that, left to perish in the fields. That is simply a bad situation and
one that ought not be allowed to exist.

All the workers want and all the producers want a legal system
so that producers can plant and harvest their crops in a way that
will not result in tremendous economic loss to them and that will
comply with all of the health and safety standards and all of the
humanitarian requirements of a good workforce.

I believe that a careful examination and reform of the H-2A pro-
gram, pursuant to recommendations that I personally and my col-
leagues have made to the Secretary of Labor, pursuant to rec-
ommendations by growers which we will submit to this committee
under separate cover, would go a long way toward helping to allevi-
ate this problem.

While there may be an over-abundance of workers in some parts
of the country, in southwest Georgia, particularly, and the south-
eastern United States, we have a problem, and the problem comes
because we have perishable items that are grown and in need of
those workers. And when suddenly they disappear, it really leaves
a farmer in the lurch.

Thank you very much for your patience and your kindness and
your consideration in allowing us to come and testify, and I cer-
tainly would try to be available for any questions that you might
have.

Senator ABRAHAM. Thank you.

Senator Feinstein, do you want to start?

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

Howard Berman, it is great to have you here, and welcome. In
my informal opening remarks, I mentioned, similar to what you
just said, that INS estimates that there are about 600,000 undocu-
mented workers in this country, many of whom have been here for
a long time. They do this work. We all know that our cities produce
very good forged immigration credentials—Social Security cards,
drivers’ licenses, green cards. I couldn’t tell a real one from a for-
gery.

Therefore, wouldn’t it make some sense if we were able to pro-
vide a green card to those workers, provided they would agree to
do certain things? And these are workers that would have worked
in this industry for a period of time, whose work was good, and
wanted to continue. And when you signed up for this kind of reg-
istry and availability to harvest a certain crop, there would be a
certain premium pay that would be granted to the worker.
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I wanted to ask you your view, because I think you know a great
deal about this, about adverse wage rates. Given that average wage
rates are used to determine the adverse wage rate, wouldn’t the av-
?rag% be higher if we were to have a completely legalized work-

orce?

Representative BERMAN. There is no doubt in my mind. The av-
erage wage rate, and therefore the adverse effect wage rate, would
be higher if the workforce were legal because it would raise the
bottom.

Senator FEINSTEIN. So in terms of providing a decent wage, there
would be some merit to the proposal to find a way to provide the
ability to work legally to people who are already here and working
illegally?

Representative BERMAN. I believe that very much. I believe that
the only result of taking the other approach is those workers will
continue to work. They will continue to work illegally. Growers will
continue to be in—they call it a bind; some people think they enjoy
the situation of having those workers coming in with the forged
documents to the farm labor contractors or to the growers them-
selves and working. And then, in addition, you will have the new
guest workers.

There are studies that show that the start of the real trail of un-
documented immigration in the United States came with the bra-
cero program. It was that flow in a legal guest worker program
that created the migration patterns that led to that flow. So, to me,
everything that Congressman Bishop just talked about—at the
heart of it was the problem his farmers have in finding illegal
workers. What happens if INS shows up? Everybody disappears.

How is the grower going to determine the fake card from the real
card? He is not supposed to be able to do that. In 1986, we told
the employers that wasn’t their obligation; they aren’t a little INS.
It is this kind of proposal, I think, that you and I are both talking
about now that can deal with that problem and substantially in-
crease the legal workforce without undercutting the wages and con-
tinuing and exacerbating an over-supply that would come the other

way.

Could I add one other thing here?

Representative BisHOP. May I respond to that, too?

Representative BERMAN. Congressman Bishop talked about hous-
ing that he saw. Yes, in the H-2A program there is an obligation
for housing. In all of these proposals that we are talking about to
establish a new guest worker program, all it means is taking some
of the protections in the existing guest worker program and dilut-
ing them or eliminating them. The new guest worker program
would eliminate the obligation to provide housing, the kind of hous-
ing that was seen.

Senator FEINSTEIN. Representative Bishop.

Representative BISHOP. I just wanted to point out that while
there are many undocumented workers that have come in, particu-
larly in the southeastern United States, in addition to agricultural
needs, we also have poultry processing facilities that are now be-
ginning to expand in south Georgia.

Many of the people that came in initially as agricultural workers,
farm workers, are now working in the plant processing. So the
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poultry processing plants have “damas” and “hombres” on the rest
rooms, and these people who have been working in the fields har-
vesting crops are now working in an air-conditioned poultry proc-
essing plant and the farmers are still in need of workers out in the
hot sun to harvest their crops. So we still will have a problem.

Even though these undocumented people may remain in the
States, they are going to our cities or they are going to places
where they can get more stable employment that is not seasonal,
and so the need still remains for legal agricultural workers. Other-
wise, the food and fiber that our farmers produce in this country,
which now is the most economical, highest quality, most abundant
and safest anywhere in the world, is going to be jeopardized, and
the consumer will ultimately have to pay at the supermarket.

Senator FEINSTEIN. Thank you.

One quick question of Mr. Berman on the RAW program. This
was before my time. Do you know how many people fell under it?

Representative BERMAN. We never had to activate it. What we
created was a seasonal agricultural work program that we called
SAW. That took people who had worked in agriculture and gave
them legal status. Some people like to call them the “rodinos.” But
then the growers said, well, what if that isn’t enough? So we said,
all right, we will create a theoretical program that allows new peo-
ple to come in, not tied to a grower specifically, but they have to
work in agriculture.

But, you know, we don’t want indentured servitude here, so after
several years of working in agriculture they get their full legal sta-
tus and they can stay in agriculture if the growers do what is nec-
essary to keep them in agriculture or they can go into some other
kind of a job. But that notion was never activated, so our notion
is take the RAW concept, apply it to the undocumented workers
now working in agriculture, tie them for several years into working
in agriculture, not for a specific grower, because that I think is
wrong, but proving that they have worked in agriculture in order
for them to get the credits to allow them to go into permanent resi-
dent status and then on to citizenship.

Senator FEINSTEIN. Thank you very much. I mean, I think that
is an idea that could be fleshed out and at least could be a proposal
that perhaps those Senators that have worked so hard on this issue
would take a look at, and I would be very interested in hearing
Senator Smith’s comments.

Senator ABRAHAM. I asked Senator Smith if he wanted to stay
with us here today because we have tried to turn this hearing,
since there isn’t legislation yet drafted, an opportunity for some
give-and-take here a little bit, and frankly I think we would like
to hear your reaction both to these ideas and some of the comments
that have been made already.

Senator SMITH. Thank you, Mr. Chairman. Senator Feinstein, I
would love to work with you on your idea. I think it has some
merit. And I thank both Congressmen for being here and the per-
spectives that you bring.

Congressman Bishop raised a point I was going to make, and
that is the GAO report says there is no agricultural shortage be-
cause we already have all these illegals here. And, Congressman
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Berman, it just seems to me that the surest way to keep a migrant
worker down is to keep him illegal—

Representative BERMAN. I couldn’t agree more.

Senator SMITH [continuing]. And make sure there is no process
for them to exert their rights. And Senator Wyden and I worked
very hard to try to find a legal basis for them to be here, recogniz-
ing the economics of the marketplace and of the farmer as well.
When it comes to the wage rate, we are open to suggestions, but
we need to get beyond this. When it comes to transportation, I
think we had a good proposal.

When it comes to housing, our State of Oregon won’t allow a
farmer to build a structure on farm land. So when it comes to pro-
viding housing, it just isn’t possible under State law. So we came
up with a voucher program that they could utilize in other ways
and help create a market that could develop within the boundaries
of urban growth boundaries and what not. So we are open to your
ideas, but we are also bounded by the realities of the marketplace
that farmers have to live in.

Mr. BERMAN. I agree with——

Senator FEINSTEIN. Could I just

Senator ABRAHAM. Let me just inject here. I don’t want to confine
us too much to the clock or to the sort of individual Senator’s pre-
rogatives here. So why don’t we just go back and forth a little bit?

Senator.

Senator FEINSTEIN. The last time the California Farm Bureau
was in to see me, they brought in a delegation and among them
was a young woman who owned a farm down, I think, in the Paso
Robles-Santa Maria area, who had spent $1.5 million to build real-
ly good farm worker housing to use on her farm. And it was to
have security, it was state-of-the-art, it was modern. And guess
what? The city council turned it down—not in my backyard. And
so that becomes an issue for all of us, I think, as we look at that
issue. Really, how do we develop incentives for the kind of housing
that would be necessary for any programs?

Senator SMITH. And, see, we weren’t trying to dilute housing. We
were trying to make it flexible enough to create a market that
would work in California and Oregon.

Senator FEINSTEIN. It won’t work in California because there is
no housing. That is the problem.

Representative BERMAN. That is right.

Senator SMITH. Nor Oregon, but how do you create it if your
State law won’t allow it or a city council won’t approve it?

Senator FEINSTEIN. I would be interested if either of the Rep-
resentatives had a comment on the housing issue.

Representative BisHOP. Well, I think that it is going to be very
difficult to have one cookie cutter in legislation that would apply
to all situations. In southwest Georgia, from which I come, housing
is not a problem. The problem is getting growers to build decent,
affordable housing, and they do it because they realize that that is
what is required under the existing H-2A program, and they do ev-
erything they can to comply with the law.

They don’t have a problem with the county commission because
many times they are in rural areas where they don’t have an ordi-
nance problem or a zoning problem. Even those workers who work
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in cities—I have one constituent who actually contracts with grow-
ers to provide rental housing, and over the past 5 or 6 years she
has been able to acquire some 60 or 70 properties because of, each
growing season, being able to rent to more and more migrant work-
ers.

She makes a good living, the workers are happy, the growers are
happy, and they are complying to the extent that they can with the
H-2A program. I think it should be a flexible enough program to
provide either vouchers or to provide housing however the grower
would like to within the parameters of the H-2A program.

Senator ABRAHAM. Congressman Berman.

Representative BERMAN. In the model that I am talking about—
and hopefully this might be appealing to the Chairman and to Sen-
ator Smith as well—get the Government out of setting the exact
wage rate, going through an elaborate determination of adverse ef-
fect wage rates or telling the grower what he has to provide. Let
the marketplace—and then, hopefully, I would like to see a robust
Federal program to deal with the problem of rural housing and
farm worker housing as well.

But if the workers are legalized, then they are workers, like
other workers, and we don’t set the wage rates for other people in
the private sector and we don’t tell the employer how he has to
house them. Part of how you attract workers is to do certain
things. The marketplace becomes a forcing mechanism in this kind
of a universe.

It is when you bring in foreign guest workers to work for a spe-
cific association or a specific grower, because you have no market-
place determination, that is when you need to set these standards.
In the model that I am talking about, the legalization model, you
get out of all of that.

I like the registry idea because I know that in Texas at certain
times of the year, there are farm workers there that want to work
in southeast Georgia. And if there was a better way of using the
Federal Government to help the farmers in southwest Georgia—it
is southwest Georgia—get the folks in the Rio Grande Valley to get
there, there would be workers available. I believe that is also true
in Oregon and Washington for a lot of the folks in California.

Senator ABRAHAM. Congressman Bishop, do you want to com-
ment?

Representative BISHOP. I respectfully disagree. All of the workers
who perhaps might be available in Texas are not interested in com-
ing to Georgia to work. Many times, our growers go out recruiting.
They get commitments to have the workers come, only to have
them not show up or not follow through. It is a very, very difficult
and arduous process, and it takes an extended period of time which
often is inconsistent with the growing season.

The requirements of the existing H-2A program require that the
application be placed for a certain time, at a certain date for har-
vest. And if there is a weather problem or a disaster problem, if
there is rain, the expected time of harvest may be delayed by 2 or
3 weeks. The time of planting may have to be delayed, and as a
result of that the time frame that is required to be on the H-2A
application cannot be complied with.
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Often, the people who have to pass on it are so backlogged and
don’t have enough staff that they can’t get the paperwork done in
time for the harvest and the permits to be issued in time for the
workers to be transported, housed, and then go to work. I mean,
you have got a real problem for our producers and it will threat-
en—I promise you, it is going to threaten the availability of our
food and our fiber at the supermarket in our urban areas unless
we find a way to legally allow these farm workers to help harvest
and do the agricultural work in our rural agricultural-producing
areas of the country.

Senator ABRAHAM. Senator Smith, any final comments here?

Senator SMITH. I was just going to tell Howard, you sounded like
a Republican when it came to setting wage rates. [Laughter.]

I say that in fun, but Ron Wyden and I put in the prevailing
wage because we frankly wanted to say that as it relates to current
H-2A, nobody is frankly responding to or participating in it. For the
overwhelming number of farm workers, this would be a pay in-
crease.

Look, I would like to let the system work, but I would like to
make those farmers you talked about who profit from an illegal
system no longer profit, and require that they obey the law. In ex-
change for that, give the farmers some certitude that there will be
some workers there.

And believe it or not, we are not trying to bring in guest workers.
We are trying to say these people are here; they are already our
guests. They just ride around in U-Hauls and the backs of people’s
trunks, and that is a tragedy. That is a shame upon this country.

Representative BERMAN. But the proposal itself last year wasn’t
limited to the people who were here. And, in fact, while it made
a slight gesture for a way-down-the-road potential legalization,
there were a bunch of House Republicans who were going crazy
about that, and it ended up that you had to take even that little
glimpse of a legalization program out of the proposal.

I asked the GAO to do a study in 1998 about the Georgia Vidalia
onion growers. They did the study. I don’t think that is in Sanford’s
district.

Representative BisHOP. No, it is not.

Representative BERMAN. It is in north Georgia.

Senator ABRAHAM. The last time we had a hearing, we heard
from Senator Coverdell about it.

Representative BISHOP. No, no. That is in southeast Georgia.

Representative BERMAN. Southeast Georgia, all right.

4 Representative BISHOP. Yes. That is Republican Jack Kingston’s
istrict.

Representative BERMAN. Yes. [Laughter.]

In any event, here is what they found, that there were contrac-
tors right then offering to bring in documented workers from the
Rio Grande Valley, but other farm labor contractors offered to
bring in H-2A’s at a cheaper rate. So the Georgia Vidalia onion
growers said, we don’t want the Rio Grande workers, we want to
get those H-2A workers. Then they complained about all the
rigamarole of going through H-2A.

Senator SMITH. See, Senator Wyden and I are caught between
the Republicans in the House you identified that don’t want a legal
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system, and don’t want any more immigrant workers, period, ver-
sus those on the labor side who say that they are in the labor
shortage business and don’t want any workers at all. And frankly,
there are those of us who would say let’s try a legal system. Frank-
ly, too many people profit from an illegal system because they get
payments from these human coyotes which is pretty good business
for them. I want to put these coyotes out of business.

Representative BERMAN. But that Republican that I talked about
that I was talking to was on that letter to the appropriators yelling
about the legalization program. When people realize that a guest
worker program will simply add eventually to the new number of
illegals, all of a sudden people starting changing their view.

If the growers and the farm worker advocates could get to-
gether—we did it in 1986. We could do it again and we could do
it in a way that would give agriculture what it needs, that is a
workforce in agriculture, but with the workers having dignity, le-
galized status, a chance to participate fully.

Representative BisHOP. May I comment on this wage issue? They
may very well have not wanted Rio Grande workers not because
they were going to pay them less than the minimum wage, but I
think that any businessman would like to keep his or her—busi-
ness person would like to keep his or her labor costs down. But,
certainly, we have set in this country civilized standards below
which we cannot go.

But the dispute between these Rio Grande workers and the other
workers was not substandard wages. They were just wages that
were competitive, and I think that you have to really understand
that. At the risk of sounding like a Republican, you can’t ask busi-
ness people to bid to pay the highest wages.

Senator SMITH. It is not that bad.

Representative BISHOP. You ask them to pay competitive wages
so that everybody can make a decent living.

Representative BERMAN. But at the risk of sounding like a
Republican

Senator SMITH. It isn’t that bad, you guys. [Laughter.]

Representative BERMAN. Scarcity is part of all of this. If you can
always get an unlimited supply of foreign guest workers, then
there is no marketplace.

Senator SMITH. But Senator Wyden and I were saying you can’t
even go to the guest workers until you can certify that the U.S.
workers are not available under the registry.

Senator FEINSTEIN. No, no, no. You had a period of time in there,
in the bill. It was a year. It started at 6 months and then it went
to a year.

Senator SMITH. Well, you had to certify that the grower could not
find sufficient legal domestic workers and then they could go and
recruit H-2A workers.

Representative BERMAN. But they don’t have to do any recruit-
ing. All they have to do is look at the registry. We never tried the
registry. The farm worker with the cellular phone waiting for the
call from the Department of Labor because he is on the registry
saying “go to work”—in other words, we didn’t even establish the
registry when all of this went into effect. It wouldn’t have worked
that way.
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Senator SMITH. Well, then, please—I am here today because I am
open to new ideas. We have a shameful status quo and we need
to find a legal system. And if we had a flaw in our bill, then let’s
fix it.

Senator ABRAHAM. I want to thank this panel. We promise not
to tell Senator Kennedy of your new-found views on prevailing and
other wage-related matters. [Laughter.]

He was absent during the discussion, and I think probably it is
better for all of us that he learn about it a little later in the day.
[Laughter.]

Representative BisHOP. Mr. Chairman, I would like to request
permission of the committee to supplement my testimony by offer-
ing suggestions that we offered on the House side and that we have
been negotiating with the Secretary of Labor over the past couple
of years. We have been trying to deal with this and work through
it through provisions that don’t require legislation, and some addi-
tional provisions that do require legislation, based upon rec-
ommendation and review by the Congressional Research Service
that did a study of this for us.

Senator ABRAHAM. We will be glad to take that and any other
submissions either of you would like to make. We appreciate very
much you being here. I think it has been a very helpful part of the
hearing today. Thank you both.

We have been joined by Senator Gorton who I know had wished
to be part of the first panel, but due to an Appropriations Commit-
tee meeting was delayed in getting here.

We would be happy to turn to you at this time, if you would like
to offer your testimony or just remain on the panel with Senator
Smith. We are glad to have you here.

STATEMENT OF HON. SLADE GORTON, A U.S. SENATOR FROM
THE STATE OF WASHINGTON

Senator GORTON. Well, Mr. Chairman, I thank you. The con-
ference committee on the supplemental appropriations is going on
right now and I need to return as soon as possible. So I appreciate
your allowing me to break in.

My colleagues and I appeared before you last year to talk about
the need to reform our agricultural guest worker program. We are
back again. The problem is still not addressed and, if anything, the
need is more urgent. There is no way—and I will depart from my
text here—that I can be as eloquent on this or as knowledgeable
on this as my colleague from Oregon, Senator Smith, is. And I have
been delighted to follow his leadership on the question, delighted
particularly because our States are so similar that our problems
are, for all practical purposes identical.

It is incredible to me that in this agriculture-dependent country
we are so indifferent to the fact that so much of our workforce is
illegal. In its report on the existing H-2A program, the General Ac-
counting Office estimated that 37 percent of the agricultural work-
force is illegal. Most farmers in my State think that this estimate
is too low. The growers league in Washington State reports that re-
cent evidence from Social Security letters to employers on INS en-
forcement actions indicate that 50 to 70 percent of agricultural sea-
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sonal workers in Washington are illegal aliens using false docu-
ments to gain employment.

The percentage of illegal workers was not the only aspect of the
GAO report that is contradicted by experiences in Washington. In
its report, the GAO predicted that there would be no significant ag-
ricultural labor shortage essentially because the GAO did not ex-
pect the INS enforcement actions to be effective. Recent events in
Washington State prove this wrong, and I will get to those and
submit some of them.

But, Mr. Chairman, if 70 percent or 50 percent or 37 percent of
our employment in a given area is illegal, and if, as we know from
not 2 years or 5 years or 10 years, but 50 years of experience, we
are not ever going to be able to enforce our border crossings suffi-
ciently to keep that very significant number of illegal workers out
of the country, obviously we need a change. Obviously, we need a
change. All of the enforcement actions aren’t going to work.

The attraction for these workers, who do so much better in the
United States as illegals than they can do at home legally, is going
to continue. So why not face reality and come up with a system
that offers employment to people who are going to be employed in
our agricultural industries anyway? We know it. They are em-
ployed now, they were employed last year, they were employed 20
years ago, they are going to be employed 20 years from now.

Why not create a way in which they can be here legally, get their
wages above the table, go home when the seasons are over, return
legally, not having to pay illegal smugglers to bring them here, let
our employers be legal, deal with valid documents? For the life of
me, I can’t understand why there isn’t an overwhelming surge to
make an illegal reality into a legal reality. It will be better for the
workers, it will be better for the employers, and it will be better
for our economy. It is just as simple as that.

I may tell you I totally despaired of common sense ever infecting
this issue until last year when Senator Smith was able to get to-
gether with his counterpart, Senator Wyden from Oregon, and with
you and others and come up with a system that passed the Senate
and moved us significantly in that direction. It was progress that
was a great tribute to everyone who worked on it, and I hope we
can build on the successes of last year and be successful this time
around.

But I just simply need to repeat: this workforce is here and it
is going to continue to be here. Let’s find a way to make the condi-
tions under which they work better, and the people who are in-
volved in it, both employers and employees, honest. I think Senator
Smith and his proposal will do just that and I commend it to you.

I have got lots of other stuff in this statement and if you will in-
clude it in the record as if read, I will save you time and I will be
able to go back to the conference committee.

Senator ABRAHAM. Senator Gorton, thank you for being here. We
will include your full statement in the record. We understand your
need to return, so we excuse you at this time, but appreciate your
participation and look forward to working with you further.

[The prepared statement of Senator Gorton follows:]



39

PREPARED STATEMENT OF SENATOR SLADE GORTON

Mr. Chairman, my colleagues and I appeared before you last year to talk about
the need to reform our agricultural guest worker program. We're back again, the
problem still is not addressed, and the need is more urgent.

It is somewhat incredible to me that in this agriculture-dependent country, we are
so indifferent to the fact that so much of our agricultural workforce is illegal. In
its report on the existing H-2A program, the General Accounting Office estimated
that 37 percent of the agricultural workforce is illegal. Most farmers in my state
think this estimate is too low. The Growers’ League in Washington state reports
that recent evidence from social security letters to employers and INS enforcement
actions indicate that 50 to 70 percent, of agricultural seasonal workers in Washing-
ton are illegal aliens using false documents to gain employment.

The percentage of illegal workers was not the only aspect of the GAO report that
is contradicted by experiences in Washington state. In its report, the GAO predicted
that there would be no significant agricultural labor shortage, essentially because
the GAO did not expect INS enforcement actions to be effective. Recent events in
Washington state prove this wrong.

New INS enforcement strategies combined with improved record-checking by the
Social Security Administration are far more efficient than GAO foresaw. We must
recognize the consequences for agricultural employment, and act now to ensure a
stable, and legal, workforce.

The information technology “noose” is tightening. As the Social Security Adminis-
tration becomes more able quickly to verify matches between employees’ names and
social security numbers submitted to employers, it is likely that farmers, including
fruit and vegetable growers, will lose a large portion of the current workforce as
those employees using false documents are screened out. The Washington Growers
League anticipates that the Social Security Administration will require electronic
verification of names and social security numbers within the next few years.

If used throughout the growing season, the INS’s new enforcement strategies,
combined with improved technology, will severely disrupt seasonal employment in
1999.

Earlier this year, 13 fruit packers in the city of Yakima in central Washington
were informed by the INS that between 30 and 70 percent of their employees were
illegal and had to be fired. The employers complied, laying off over 700 workers.
Even though the employers were able to replace the workers relatively easily be-
cause of seasonal high unemployment and the nature of the work (I should note that
the workers, because they were employed in warehouses and not on farms, would
not be covered by the H-2A program) the enforcement action significantly disrupted
the community, the employers, and the displaced workers and their families. This
is an experience no one wants repeated. And yet, as the INS continues to do its job,
it is bound to be repeated, and with far more dire consequences: If this type of en-
forcement action was repeated on farms, where locations are more remote and the
work is of shorter duration and more demanding, employers would not be able to
find legal replacements.

In 1998, some growers, particularly asparagus growers, did not have enough
workers to harvest their crops and the crops rotted in the ground. It is likely that
they will face a shortage again this year. If the new INS enforcement strategy that
was used recently in Yakima fruit packing houses and in some Puget Sound area
horticultural businesses is employed in other crops, growers will face shortages dur-
ing critical work periods in 1999.

Anticipating this, some growers in Washington state have turned in desperation
to the existing guestworker program, though the cost and bureaucratic burden of
the program is deterring most. I understand that Jim Holt, an economist who has
been working on establishing a guestworker program in Washington and Oregon
will testify on a later panel, and can provide you a first hand account of the prob-
lems they have encountered.

People who work in the orchards and farms in Washington state understand the
meaning and value of hard work, and the illegal aliens who do this work are there
because they believe in family and endeavor to provide better opportunities for
themselves and their children. I respect the work that they do, and their labor pro-
vides value to everyone in Washington state and America. As a Senator I want to
create a system that allows these workers to come on a seasonal basis and continue
to contribute to their families and our farm economy, without undermining our ef-
forts to stop illegal immigration.

Last year the Senate passed a bill reforming the H-2A program, but even this
modest measure was opposed by the Administration and died in conference. We can-
not let this rest. In Washington State, as in other states, the implications are too
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dire. Unless we can ensure a sufficient and stable legal agricultural work workforce,
we, as Senators, will continue to be in the untenable position of having to adopt
measures to reduce illegal immigration, as we should, but with the knowledge that
these measures will destroy our states’ and the nations’ most vital source of trade.
Agricultural employers will continue to be dependent on illegal workers, though the
supply appears to be shrinking, and forced to engage as long as possible in the mor-
ally and legally suspect practice of remaining as ignorant as the law allows, because
not to do so means economic ruin. Workers here illegally will continue to live fur-
tively and be victimized by “coyotes” as they make the dangerous trip across the
border, or to endure extended absences from their families because they don’t dare
attempt to make the crossing more than once.

You will hear again today from some who oppose reforming the guest worker pro-
gram, who ask why growers don’t simply increase wages to secure a sufficient sup-
ply of domestic labor. As I asked last year, if growers were willing and able to pay
an hourly rate of $20, could they attract able-bodied pickers from urban jobs? Per-
haps, though many would be loath to forego more permanent positions for arduous
seasonal work. Even if they could attract these workers, however, we cannot over-
look the consequences of dramatically higher wages. Consumer prices inevitably
would rise. More significantly, however, U.S. crops would become uncompetitive in
the world market. Already we are fighting to maintain a foothold and compete
against countries with lower production costs, significant subsidy programs, and dis-
criminatory trade practices. We have seen the consequences of uncompetitive wage
rates on other industries—the businesses leave the U.S. Agriculture is distinct. It’s
literally rooted and a farm or orchard cannot move overseas. The production, how-
ever, can, and will, if we do not address this most critical issue of agricultural labor.

The family farm is currently experiencing serious economic hardship and a seem-
ingly impenetrable wall of regulation. In Washington state, growers face a myriad
of environmental restrictions. They confront unfair trade practices, fear losing the
ability to use chemicals they depend on, and are struggling from the crash of the
Asian market. They find little recourse from lenders and in many cases face bank-
ruptcy. And as I have explained today, they also face a very real threat of losing
their workforce. This is one area in which this Committee can and should help
them. I urge you to work with us to reform the guestworker program in a way that
is fair to employer and worker alike.

Senator ABRAHAM. Now, the second panel, we will ask you all to
come back as the third panel. Thank you again. Mr. Wunsch, I am
sure you are happy you got your statement done already.

Mr. WUNSCH. Questions? [Laughter.]

I am your grower here today, apparently the only one.

Senator ABRAHAM. I think that is right. Well, we will give you
a chance to comment further on some of the issues we have heard
when we finish the other statements.

Mr. WuNscH. The opportunity is yours, Senator.

Senator ABRAHAM. Right, thank you.

Mr. Holt, we will turn to you.

STATEMENT OF JAMES S. HOLT

Mr. HoLT. Thank you, Mr. Chairman. My name is Jim Holt. I
am an agricultural economist and a consultant to the National
Council of Agricultural Employers, on whose behalf I am testifying
today on the need to reform the H-2A alien agricultural worker
program.

As we have heard eloquently here today, the U.S. agricultural in-
dustry depends heavily on an alien workforce. Nationwide, more
than one-third of the seasonal agricultural workforce, and even
more importantly more than 70 percent of the new entrants into
that workforce, self-identify—that is the important thing about
that percentage—self-identify as not legally entitled to work in the
United States. Yet, employers have to employ these workers or risk
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pfe‘zlllagties. Furthermore, employers don’t have another viable source
of labor.

Now, as a result of greatly stepped-up INS border and interior
enforcement activities and the Social Security Administration’s ef-
forts to assure the accuracy of Social Security accounts, agricul-
tural employers and the Nation are having to confront the illegal
status of the U.S. agricultural workforce. This circumstance, cou-
pled with the extremely tight domestic labor market, is making it
impossible for agricultural employers to secure sufficient legal
labor, and in some cases sufficient labor at all.

The H-2A program, the program Congress enacted to deal with
precisely this situation, is unworkable and in a state of paralysis.
It must be reformed. I would like to emphasize that we are not
seeking a new and widely expanded guest worker program, but re-
forrg (()if the existing H-2A program to make it work as Congress in-
tended.

Mr. Chairman, there are no other fixes to this problem. We can-
not expect technology and mechanization to bail us out. Improved
technology and mechanization have been adopted at a very rapid
pace, even as the proportion of illegal workers in our agricultural
workforce has grown. Nor can we expect welfare reform or the un-
employed to pick up the slack. Most employable welfare recipients
are already at work. Unemployment is at historic lows.

The relatively higher unemployment rates reported in some rural
communities merely reflects the seasonality of agriculture and agri-
culturally-related employment. The residual unemployed during
the agricultural season either cannot perform farm work or have
choices which do not require them to do so. There is not an avail-
able workforce of unemployed workers in season.

The current H-2A program is administratively cumbersome and
imposes uncompetitive requirements on employers. It must be re-
formed and brought into the 21st century. The slow, cumbersome
paper process must be replaced by modern computer technology
along the lines of America’s Job Bank and America’s Talent Bank.
Also, the process must assure that the, “domestic workers” being
referred are, in fact, legally entitled to work in the United States,
as current law requires.

The terms of employment must be made realistic and competi-
tive. The adverse effect wage rate, which sets an uneconomical
wage standard for many jobs, must be replaced with a prevailing
wage standard. Flexibility must be provided in the process for pro-
viding housing to migrant domestic and alien workers. And, finally,
provisions must be added to allow the present agricultural work-
force to participate in this program and to provide those who con-
tribute to the American economy and abide by program require-
Iinents and wish to become permanent residents the opportunity to

0 S0.

Mr. Chairman, no one can or should defend the status quo. An
agricultural industry based on an almost entirely illegal workforce
is bad for everybody—employers, domestic and alien farm workers,
and the Nation. It is unsustainable. NCAE believes the national in-
terest is best served by effective immigration control and a work-
able agricultural worker program that enables the United States to
realize its full potential for the production of labor-intensive and
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other agricultural commodities in a competitive global marketplace,
and which supports a high level of employment for domestic work-
ers in the upstream and downstream jobs related to agriculture,
while at the same time protecting access to jobs and the wages and
working conditions of domestic farm workers and providing legal
status, dignity and labor force protections to alien farm workers
who work in the United States.

We believe it is important to enact such a program now, but we
do not believe that is the end of the job. We also believe there are
other important public policy issues related to seasonal agricultural
workers. Seasonal work alone is not sufficient to sustain a reason-
able standard of living for most persons at any reasonable wage
rate. There are problems of housing, medical care and child care
for workers who migrate, especially with families, and for persons
who engage in intermittent employment or work for many different
ellnployers. Many of these problems extend far beyond the work-
place.

NCAE stands ready to work with domestic farm workers and im-
migrant groups, not only to develop a workable alien worker pro-
gram, but to find a workable solution to the social and economic
problems of those engaged in seasonal farm work. During the past
several months, NCAE has reached out to workers, immigrants and
church groups to explore solutions to these problems, along with
our need for a stable legal workforce.

Agricultural employers and worker advocates should put their
differences aside and jointly work to solve these problems. This
hearing presents an opportunity to do that, and let’s hope that we
ﬁon}’lt walk away from it. The economic and social costs are too

igh.

Thank you.

Senator ABRAHAM. Mr. Holt, thank you.

[The prepared statement of Mr. Holt follows:]

PREPARED STATEMENT OF DR. JAMES S. HOLT

Mr. Chairman and Members of the Subcommittee: I appreciate the opportunity
to testify on behalf of the National Council of Agricultural Employers on public pol-
icy issues related to the need to reform the H-2A alien agricultural worker program.

The National Council of Agricultural Employers (NCAE) is a Washington, D.C.
based national association representing growers and agricultural organizations on
agricultural labor and employment issues. NCAE’s membership includes agricul-
tural employers in fifty states who employ approximately 75 percent of the nation’s
hired farm work force. Its members include growers, farm cooperatives, packers,
processors and agricultural associations. NCAE was actively involved in the legisla-
tive process that resulted in the enactment of the Immigration Reform and Control
Act (IRCA) of 1986. NCAE’s representation of agricultural employers gives it the
background and experience to provide meaningful comments and insights into
issues concerning immigration policy and how it affects the employment practices
of its members’ businesses and the availability of an adequate agricultural labor
supply.

My name is James S. Holt. I am Senior Economist with the management labor
law firm of McGuiness & Williams and the Employment Policy Foundation in Wash-
ington D.C. I serve as a consultant on labor and immigration matters to the NCAE.
I am an agricultural economist, and have spent my entire professional career deal-
ing with labor, human resource and immigration issues, primarily with respect to
agriculture. I served 16 years on the agricultural economics faculty of The Pennsyl-
vania State University, and for the past 20 years have been a consultant here in
Washington D.C. I also serve as a technical consultant to most of the current users
of the H-2A program and to employers and associations who are attempting to ac-
cess the program.
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WHY IS A PROGRAM FOR THE LEGAL EMPLOYMENT OF
ALIEN AGRICULTURAL WORKERS NEEDED?

While the United States agricultural industry is overwhelmingly an industry of
family farms and small businesses, it is also heavily dependent on hired labor. More
than 600,000 farms hire some labor during any given year. Hired labor accounts,
on average, for about $1 of every $8 of farm production expenses. In the labor-inten-
sive fruit, vegetable and horticultural sectors hired labor costs average 25 to 35 per-
cent of total production costs, and in some individual commodities, the percentage
is much higher.

Even in labor-intensive commodities, however, most of the production processes
are mechanized. Typically, the farm family and perhaps a few hired workers do all
the farm work most of the year. But large numbers of hired workers are needed for
short periods to perform certain very labor-intensive tasks such as harvesting,
thinning or pruning. In many crops these labor-intensive tasks, particularly harvest-
ing, must be performed during very brief windows of opportunity, the timing of
which can not be predicted with precision and which is beyond growers’ control. The
availability of sufficient labor at the right time to perform these labor-intensive
functions can determine whether the farm produces a saleable product for that
growing season.

The United States has some of the best climatic and natural resources in the
world for agricultural production, and especially for the production of labor-intensive
fruits, vegetables and horticultural crops. In a world economy where all resources,
including labor, were mobile and there were no trade barriers so that all countries
could specialize in those commodities in which they have a comparative advantage,
the North American continent would be, as it in fact is, one of the world’s major
producers of agricultural commodities, including fruits, vegetables and horticultural
specialties.

During the last several decades, markets for labor-intensive commodities have ex-
panded dramatically in the United States and throughout the world. This dramatic
expansion has resulted from a number of factors, including technological develop-
ments in transportation and storage, increasing incomes both in the United States
and worldwide, and changes in consumers tastes and preferences which favor fruits
and vegetables in the diet. National markets for labor-intensive commodities, once
protected by trade barriers and the perishability of the commodities themselves,
have now become global markets, due to technological improvements and the strong
drive for freer trade that has occurred over the past two decades.

Although it has been little regarded in policy circles, U.S. farmers have partici-
pated fully in the dramatic growth in domestic and world markets for labor-inten-
sive agricultural commodities. U.S. farm receipts from fruit and horticultural spe-
cialties have more than doubled, and from vegetables more than tripled, since 1980.
Labor-intensive commodities are the fastest growing sector of U.S. agriculture. At
the same time, agricultural labor productivity has also continued to improve. There-
fore, while production of labor-intensive commodities has expanded dramatically
over the past two decades, average hired farm employment has declined by about
one quarter. But the expansion of labor-intensive agriculture has created tens of
thousands of new non-farm jobs for U.S. workers in the upstream and downstream
occupations that support the production and handling of farm products.

Aliens have always been a significant source of agricultural labor in the United
States. In particular, labor from Mexico has supported the development of irrigated
agriculture in the western states from the inception of the industry. As the U.S.
economy has expanded, millions of new job opportunities have been generated. Do-
mestic farmworkers have been freed from the necessity to migrate by the extension
of unemployment insurance to agricultural workers in 1976. And, as the federal gov-
ernment has spent billions of dollars to settle domestic migratory farmworkers out
of the migrant stream and train them for permanent jobs in their home commu-
nities, domestic farmworkers have moved out of the hired agricultural work force,
especially the migrant work force. Alien workers, largely from Mexico, Central
America and the Caribbean have replaced these domestic workers.

Consequently, the U.S. agricultural work force has become increasingly alien and
increasingly undocumented. The U.S. Department of Labor’s National Agricultural
Worker Survey (NAWS) in 1997 reported that 36 percent of seasonal agricultural
workers working in the United States self-identified as not authorized to work in
the United States. This was an increase from only about 12 percent a decade earlier.
More than 70 percent of the new seasonal agricultural labor force entrants in the
1997 NAWS report self identified as not authorized to work. We expect that the
1998 survey, due out shortly, will show significant increases in these percentages.
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Throughout this period there has also been a legal alien agricultural worker ad-
mission program. This program was enacted as the H-2 program in the Immigration
and Nationality Act of 1952. In 1956 Congress attempted to streamline the program
and redesignated it H-2A. In recent years use of the H-2A program has declined to
a low of approximately 15,000 workers annually, although in the past two years the
number of admissions has increased substantially and will probably exceed 30,000
workers this year.

The H-2A program has been used principally on the East Coast in fruit, vegeta-
bles, tobacco and, until recently, sugar cane. The program’s structure and require-
ments evolved from government-to-government treaty programs that preceded it.
Over the years the program has become encrusted with regulations promulgated by
the Department of Labor and adverse legal decisions generated by opponents of the
program which have rendered it unworkable and uneconomic for many agricultural
employers who face labor shortages. Now that government policy is eliminating the
illegal alien work force, many growers are caught between an unworkable and un-
economical H-2A program and the prospect of insufficient labor to operate their
businesses.

The illegal alien seasonal agricultural work force in the United States consists of
two groups. Some are aliens who have permanently immigrated to the United States
and have found employment in agriculture. Typically, these permanent immigrant
illegal aliens move into non-agricultural industries after they become settled in the
United States. The other component of the illegal alien seasonal agricultural work
force is non-immigrant migrant farmworkers who have homes and families in Mex-
ico. Many of them are small peasant farmers. The adult workers from these fami-
lies, usually males, migrate seasonally to the United States during the summer
months to do agricultural work. Anecdotal evidence suggests that until recently the
number of such migrant illegal alien farmworkers working was substantial. Now,
as a result of increasingly effective immigration control policies, some of these mi-
grants are finding it necessary to remain in the United States during the off season
for fear that they will not be able to get back in or because of the high cost of doing
so, while many others are finding it impractical to continue their annual migration
and are remaining in Mexico.

Congressional efforts to control illegal immigration began with the landmark Im-
migration Control and Reform Act (IRCA) of 1986. The theory of IRCA was to dis-
courage illegal immigration by requiring employers to see documents evidencing a
legal right to work in the United States, and thereby removing the “economic mag-
net” to illegal immigration. It did not work for at least three reasons. One was that
one of the motives for illegal immigration to the U.S. was not simply to better one’s
welfare, but to survive, literally and figuratively. This survival drive overwhelmed
any fear of apprehension and deportation. The second was that Congressional con-
cern about invasion of privacy and ‘big brotherism’ resulted in an employment docu-
mentation process that was so compromised that it was easily evaded by document
counterfeiting. The third was that a serious effort to enforce IRCA, including the
provisions against document counterfeiting, was never mounted. The result was that
IRCA had little impact on the volume of illegal immigration, and a perverse impact
on the hiring process. Whereas previously an employer who suspected a prospective
worker was illegal may have been willing to risk refusing to hire that worker, with
the discrimination provision of IRCA an employer ran great risks in refusing to hire
any worker who had genuine appearing documents, even if the employer suspected
the worker was illegal.

With the passage of the Illegal Immigration Reform and Immigrant Responsibility
Act (IIRIRA) in 1996, Congress recognized the failure of IRCA. In ITRIRA Congress
decided to test the conventional wisdom that it was impossible to control illegal im-
migration at the border by vastly augmenting the resources and personnel of the
Immigration and Naturalization Service (INS) for border enforcement. The resources
for interior enforcement of employer sanctions provisions were also augmented. The
result has clearly been to make the process of illegal border crossing more expensive
and dangerous. The anecdotal evidence from farm labor contractors and agricultural
employers across the United States is that many prospective border crossers, espe-
cially migrant farmworkers and prospective migrant farmworkers, have been unable
to cross the border or have made the calculation that the cost of doing so is too high
based on their prospective earnings in the U.S. We have received reports from all
regions of the United States of reduced numbers of workers and short crews, and
this has been one of the major factors leading to the labor shortages that were ob-
served in the 1997 season and to an even greater degree in the 1998 season. As
INS continues to ramp up its border enforcement personnel, these shortages appear
to be becoming more and more severe, and we expect significant shortages and crop
losses in some crops and some regions in the 1999 season.
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Increased border enforcement has also had a perverse effect. It apparently has in-
duced some alien farmworkers, who in the past crossed the border illegally on a sea-
sonal basis to work in the United States during the agricultural season, to remain
in the United States during the off season for fear that they would not be able to
get back in the next year. Some of these workers eventually try to smuggle their
families in to join them. Many of these workers would prefer to maintain their
homes and families in Mexico and work seasonally in the United States, but current
immigration policies make this an unattractive option.

IIRIRA also set in motion the testing of a process, which many believe, is the only
way to effectively control the employment of illegal aliens. IIRIRA established a pro-
gram of pilot projects for verification of the authenticity of employment authoriza-
tion documents at the time of hire. These projects are about midway through a four-
year pilot phase. Presumably, at the end of that time Congress will revisit the ques-
tion of requiring mandatory document verification at the time of hire. If and when
this happens, there will be a real crisis in agriculture, given the fact that upwards
of 60 to 70 percent of the industry’s seasonal work force apparently has fraudulent
documents.

In addition to the increasing effectiveness of border enforcement activities, addi-
tional INS resources for enforcement of employer sanctions are increasing the fre-
quency of audits of I-9 forms. The I-9 form is the document completed by an em-
ployer and employee at the time of hire on which the employer records the employ-
ment verification documents the employee offers to verify the legal right to work in
the United States. Employers are required to accept the documents offered by the
worker if they reasonably appear on their face to be genuine, a test which virtually
all documents meet. However, when INS does an audit of the employer’s I-9 forms,
the INS checks the authenticity of the employment authorization documents against
government data bases, something it is precluded by case law and INS policy from
doing at the request of an employer. At the conclusion of the audit, the employer
receives a list from the INS of the workers whose documents have been determined
to be invalid. Frequently, INS audits of agricultural employers reveal that 60 to 70
percent of seasonal agricultural workers have provided fraudulent documents. The
employer is then required to dismiss each employee on the list who cannot provide
a valid employment authorization document, something few workers can do.

Independent of the effort to improve immigration control, other forces are also af-
fecting the agricultural work place. The Social Security Administration (SSA) is
under a congressional mandate to reduce the amount of wage reporting to non-exist-
ent social security accounts. Through its Enumeration Verification System (EVS),
the Social Security Administration is now checking employers’ tax filing electroni-
cally within a matter of days or weeks after they are filed to match names and so-
cial security numbers reported by employers with those in the SSA data base. Em-
ployers receive lists of mismatches with instructions to “correct the mistakes in re-
porting”. Of course, in most cases the mismatch is not a result of a mistake in re-
porting, but a fraudulent number. When the employer engages the employee to “cor-
rect the mistake,” the employee disappears.

It is not uncommon for employers to receive lists of mismatches from the SSA con-
taining 50 percent or more of the names, which the employer reported to the SSA.
Confronting the employees on these lists can have devastating effects on an employ-
er’'s work force. On the other hand, employers are concerned about their future li-
ability under the employer sanctions provisions if they do not act on the SSA lists.
The existence of lists from the SSA that the employer had allegedly not acted upon
was cited in a recent INS prosecution of an agricultural employer for knowingly em-
ploying illegal aliens.

While the incidence of INS I-9 audits is still relatively low, very large numbers
of agricultural employers are receiving lists of mismatched numbers from the SSA.
Thus, many agricultural employers have to confront for the first time the reality of
the legal status of their work force. Both the I-9 audits and the SSA verification
program are having a churning effect on the agricultural work force. Farmworkers
with fraudulent documents are rarely picked up and removed. Instead, the employer
is required to dismiss them. In effect, they are being chased from farmer to farmer
as their employers receive SSA reports or are audited by the INS.

Increased border enforcement, increased interior enforcement and increased SSA
verification activity have led to reductions in labor availability and destabilization
of the agricultural work force. These trends will continue. The increase in border
enforcement personnel authorized by ITRIRA will not be complete until fiscal year
2002. The SSA plans to continue lowering its threshold for rejection of employer tax
returns due to name/number mismatches. These factors, coupled with the extraor-
dinarily high levels of non-agricultural employment, have resulted in increasing fre-
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quencies of farm labor shortages and crop losses. The problem is rapidly reaching
crisis proportions, and could easily do so in the 1999 growing season.

Some opponents of an alien agricultural worker program argue that a program
is not needed because employer sanctions cannot be effectively enforced no matter
what the government tries to do. The implication of this argument is that employers
should endure the uncertainties and potential economic catastrophe of losing a work
force, and workers should continue to endure the uncertainties of being chased from
job to job on a moment’s notice. We find such reasoning unacceptable. It is argu-
ments for the status quo, which all agree is unacceptable. Furthermore, it is unac-
ceptable to refuse to address one public policy problem because another accepted
and enacted public policy will be ineffective. We must honestly face the issues with
which our policy of immigration control and employer sanctions confronts us. We be-
lieve that calls for a workable alien agricultural worker program.

ARE THERE VIABLE ALTERNATIVES TO AN ALIEN AGRICULTURAL WORKER PROGRAM?

Opponents of the employment of an alien agricultural worker program suggest
there are ways to address the problem that would result in the removal of the ille-
gal 1a;lien agricultural work force other than the legal admission of alien agricultural
workers.

One approach that is suggested is that agricultural employers should be “left to
compete in the labor market just like other employers have to.” Under this scenario,
there would be no alien guestworkers. To secure legal workers and remain in busi-
ness, agricultural employers would attract sufficient workers away from competing
non-agricultural employers by raising wages and benefits. Those who could not af-
ford to compete would go out of business or move their production outside the
United States. Meanwhile, according to this scenario, those domestic persons re-
maining in farm work would enjoy higher wages and improved working conditions.

There are several observations one must make about this “solution”.

No informed person seriously contends that wages, benefits and working condi-
tions in seasonal agricultural jobs can be raised sufficiently to attract workers away
from their permanent, non-agricultural jobs in the numbers needed to replace the
illegal alien agricultural work force and maintain the economic competitiveness of
U.S. producers. Thus, this scenario predicates that U.S. agricultural production
would decline. In fact, given that the U.S. hired agricultural work force is, by most
estimates, about 70 percent illegal, it would decline dramatically.

Seasonal farm jobs have attributes that make them inherently non-competitive
with non-farm work. First and foremost is that they are seasonal. Many workers
who could do seasonal farm work accepted less than the average field and livestock
worker earnings of $6.98 per hour in 1998 because they preferred the stability of
a permanent job. Secondly, many seasonal farm jobs are located in rural areas away
from centers of population. Furthermore, to extend the period of employment, work-
ers must work at several such jobs in different areas. That is, they must become
migrants. It is highly unlikely that many U.S. workers would be willing to become
migrant farmworkers at any wage, or that, as a matter of public policy, we would
want to encourage them to do so. In fact, the U.S. government has spent billions
of dollars over the past several decades attempting to settle domestic workers out
of the migratory stream. The success of these efforts is one of the factors that have
led to the expansion in illegal alien employment. In addition to seasonality and mi-
grancy, most farm jobs are subject to the viscissitudes of weather, both hot and cold,
and require physical strength and stamina. Thus, it is highly unlikely that a signifi-
cant domestic worker response would result even from substantial increases in
wages and benefits for seasonal farm work.

However, substantial increases in current U.S. farmworker wages and benefits
can not occur for economic reasons. U.S. growers are in competition in the markets
for most agricultural commodities, including most labor-intensive commodities, with
actual and potential growers around the globe. Since hired labor constitutes approxi-
mately 35 percent of total production costs of labor-intensive agricultural commod-
ities, and 1 in 8 dollars of production costs for agricultural commodities generally,
substantial increases in wage and/or benefit costs will have a substantial impact on
growers’ over-all production costs. U.S. growers are in an economically competitive
equilibrium with foreign producers at approximately current production costs. Grow-
ers with substantially higher costs can not compete. If U.S. producers’ production
costs are forced up by, for example, restricting the supply of labor, U.S. production
will become uncompetitive in world markets (including domestic markets in which
foreign producers compete). U.S. producers will begin to be forced out of business.
In fact, U.S. producers will continue to be forced out of business until the competi-
tion for domestic farmworkers has diminished to the point where the remaining U.S.
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producers’ production costs are approximately at current global equilibrium levels.
The end result of this process will be that domestic farmworker wages and working
conditions (and the production costs of surviving producers) are at approximately
current levels and the volume of domestic production has declined sufficiently that
there is no longer upward pressure on domestic worker wages.

These same global economic forces, of course, affect all businesses. But non-agri-
cultural employers have some options for responding to domestic labor shortages
that agricultural employers do not have. Many non-agricultural employers can “for-
eign-source” the labor-intensive components of their product or service without los-
ing the good jobs. Since agricultural production is tied to the land, the labor-inten-
sive functions of the agricultural production process cannot be foreign-sourced. We
cannot, for example, send the harvesting process or the thinning process overseas.
Either the entire product is grown, harvested, transported and in many cases ini-
tially processed in the United States, or all these functions are done somewhere
else, although only one or two steps in the production process may be highly labor-
intensive. When the product is grown, harvested, transported and processed some-
where else, all the jobs associated with these functions are exported, not just the
seasonal field jobs. These are the so-called “upstream” and “downstream” jobs that
support, and are created by, the growing of agricultural products. U.S. Department
of Agriculture studies indicate that there are about 3.1 such upstream and down-
stream jobs for every on-farm job. Most of these upstream and downstream jobs are
“good” jobs, i.e. permanent, average or better paying jobs held by citizens and per-
manent residents. Thus, we would be exporting about three times as many jobs of
U.S. citizens and permanent residents as we would farm jobs if we shut off access
to alien agricultural workers.

Another suggestion has been that recruitment of welfare recipients and the unem-
ployed could replace the illegal aliens. Growers themselves, most notably the Nisei
Farmers League in the San Joaquin Valley have tried to augment their labor supply
by recruiting welfare recipients. While these efforts have resulted in some former
welfare recipients moving into jobs on farms, the magnitude of this movement has
been insignificant. In fact, welfare directors suggest that the long term impact of
welfare reform is likely to exacerbate rather than reduce the shortage of domestic
farm labor. Some seasonal farmworkers currently depend on the combination of
farm work in-season and welfare assistance during the off-season. As limitations are
set on persons’ lifetime welfare entitlement, this pattern will no longer be viable.
Seasonal farmworkers who supplement their earnings with welfare will be forced
into permanent non-agricultural jobs. Other attributes of seasonal farm work are
also deterrents. The preponderance of those now remaining on the welfare rolls are
single mothers with young children. Many are not physically capable of doing farm
work, do not have transportation into the rural areas and are occupied with the care
of young children.

The unemployed also make, at best, a marginal contribution to the hired farm
work force. Currently, the U.S. is enjoying historically low levels of unemployment
and many labor markets are essentially at or above full employment. However, rel-
atively high unemployment rates in some rural agricultural counties are often cited
as evidence of an available labor supply or even of a farmworker surplus. First it
should be noted that labor markets with a heavy presence of seasonal agriculture
will always have higher unemployment rates than labor markets with a higher pro-
portion of year round employment. By the very nature of the fact that farm work
is seasonal, many seasonal farmworkers spend a portion of the year unemployed.
Second, unemployed workers tend to share the same values as employed workers.
They prefer permanent employment that is not physically demanding and takes
place in an inside environment. They share an aversion to migrancy, and often have
transportation and other limitations that restrict their access to jobs. The coexist-
ence of unemployed workers and employers with labor shortages in the same labor
markets means only that we have a system that enables workers to exercise choices.

Many welfare recipients and unemployed workers can not or will not do agricul-
tural work. It is reasonable to expect an alien worker program to have a credible
mechanism to assure that domestic workers who are willing and able to do farm
work have first access to agricultural jobs, and that aliens do not displace U.S.
workers. It is not reasonable to expect or insist that welfare and unemployment
rolls fall to zero as a condition for the admission of alien workers.

A third alternative to alien workers often suggested is to replace labor with tech-
nology, including mechanization. This argument holds that if agricultural employers
were denied access to alien labor they would have an incentive to develop mecha-
nization to replace the alien labor. Alternatively, it is argued that the availability
of alien labor retards mechanization and growth in worker productivity.
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The argument that availability of alien labor creates a disincentive for mechaniza-
tion is belied by the history of the past two decades. From 1980 to the present, the
output of labor-intensive agricultural commodities has risen dramatically while
hired agricultural employment has declined. The only way this could have happened
is because of significant agricultural labor productivity increases. Yet, this was also
the period of perhaps the greatest influx of illegal alien farmworkers in our history.

It does not appear that there has been a great deal of increase in agricultural
mechanization in fruit and vegetable farming since a spasm of innovation and devel-
opment in the 1960’s and 1970’s. Indeed, some of the mechanization developed dur-
ing that period, specifically mechanical apple harvesters, has proven to be uneco-
nomical in the long term because of tree damage as well as fruit damage. Agricul-
tural engineers claim the reason for this is the withdrawal of support for agricul-
tural mechanization research by the U.S. Department of Agriculture following pro-
tests and litigation by farmworkers in California that such research was taking
away their jobs.

But productivity increases can result from many different factors, of which mecha-
nization is only one. Smaller fruit trees, which require less ladder climbing, trellised
trees, and changes in the way trees or vines are pruned are also technological devel-
opments which improve labor productivity. The switch from boxes and small con-
tainers to bulk bins and pallets in the field has significantly improved labor produc-
tivity of some harvesting activities. Use of production techniques and crop varieties
that increase yields also improves field labor productivity by making harvesting and
other operations more efficient. These appear to be the techniques that farmers
have used to achieve the large productivity increases obtained in the 1980’s and
1990’s. The fact that there appears to have been a slowing in the pace of mechaniza-
tion itself does not mean that growth in worker productivity has slowed.

The argument that alien employment retards productivity increases is also belied
by logic. The incentive for the adoption of mechanization or any other productivity
increasing innovation is to reduce unit production costs. If the innovation results in
a net saving in production costs, it will be adopted. It doesn’t matter whether the
dollar saved is a dollar of domestic worker wages or a dollar of alien worker wages.
On the other hand, if the innovation results in a net increase in production costs,
it will not be adopted. The only way one can argue that a reduction in alien labor
will increase the incentive to mechanize is to argue that the reduction in alien labor
will first increase production costs. But if, as is argued elsewhere in this testimony,
shifting domestic market share to foreign producers’ offsets the tendency for domes-
tic producers’ costs to rise in response to a withdrawal of labor, the incentive for
additional domestic mechanization will never occur. In a global market, the profit-
ability of mechanization, just like the profitability of everything else, is determined
by global production costs, not by domestic production costs.

A fourth alternative to the importation of alien farmworkers, whic