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REVIEW OF THE REPORT BY THE COMMIS-
SION ON STRUCTURAL ALTERNATIVES FOR
THE FEDERAL COURTS OF APPEALS RE-
GARDING THE NINTH CIRCUIT AND THE
NINTH CIRCUIT REORGANIZATION ACT

FRIDAY, JULY 16, 1999

U.S. SENATE,
SUBCOMMITTEE ON ADMINISTRATIVE OVERSIGHT
AND THE COURTS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 9:31 a.m., in room
SD-628, Dirksen Senate Office Building, Hon. Charles E. Grassley
(chairman of the subcommittee) presiding.

Also present: Senators Sessions, Torricelli, and Feinstein.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
SENATOR FROM THE STATE OF IOWA

Senator GRASSLEY. I want to take this opportunity at the start
of this meeting to welcome everybody to this meeting and take care
of a few housekeeping matters to expedite everybody so that they
can use their time allotment very expeditiously. All written state-
ments will be entered into the record, so I would urge witnesses
to summarize, especially since we have so many on this issue who
want to speak.

Normally, we would limit our witnesses to 5 minutes each, but
I have expanded it to 10 minutes for our Senators and our judges.
This is with an acknowledgment that more time would be nec-
essary to discuss the White Commission Report and the year that
it took to put together this report.

Witnesses should also expect to receive written follow-up ques-
tions because I doubt if all the members of the committee are going
to be able to be here, especially since we have a vote scheduled at
10:30 a.m. And I would expect responses to the written questions
to be received by the committee 2 weeks after receipt by the panel-
ists.

In addition, the judges’ panel was scheduled to be our second
panel. However, because Ronald Olson from the fourth panel must
attend a funeral of a close friend, we will hear from him after the
panel of Senators is finished.

I want to say that I am very happy to hold this hearing today
to receive the final report of the Commission on Structural Alter-
natives for the Federal Courts of Appeals and the Federal Ninth
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Circuit Reorganization Act of 1999. The report, which was released
by the Commission last December, proposes organizing the Ninth
Circuit Court of Appeals into three regional divisions, while keep-
ing the administration of the circuit intact.

At the beginning of this Congress, Senators Murkowski and Gor-
ton introduced S. 253, the Federal Ninth Circuit Reorganization
Act of 1999, which is based upon the recommendations of the Com-
mission’s report. In addition to the reorganization of the Ninth Cir-
cuit, S. 253 also follows the Commission’s proposals that would
allow other circuits to adopt measures to deal with the growing
caseloads.

Circuits would have the option of reorganizing themselves into
adjudicative regions in a similar manner, using two-judge panels
instead of the current three-judge panels in deciding appeals, and
establishing a district court appellate panel for hearing certain cat-
egories of appeals.

I am not going to finish my statement at this point because it
is very statistical and very factual, and so I am going to just put
most of my statement in the record.

[The prepared statement of Senator Grassley follows:]

PREPARED STATEMENT OF SENATOR CHARLES E. GRASSLEY

Good Morning and welcome to our hearing today on the final report of the Com-
mission On Structural Alternatives for the Federal Courts of Appeals and the Fed-
eral Ninth Circuit Reorganization Act of 1999. The report, which was released by
the Commission last December, proposes organizing the Ninth Circuit Court of Ap-
peals into three regional divisions while keeping the administration of the circuit
intact. At the beginning of this Congress, Senators Murkowski and Gorton intro-
duced S. 253, “The Federal Ninth Circuit Reorganization Act of 1999,” which is
based upon the recommendations of the Commission report. In addition to reor-
ganizing the Ninth Circuit, S. 253 also follows the Commission’s proposals that
would allow other circuits to adopt measures to deal with growing case loads.

Circuits would have the option of reorganizing themselves into adjudicative re-
gions in a similar manner, using two judge panels instead of the current three judge
panels in deciding appeals, and establishing a district court appellate panel for
hearing certain categories of appeals.

Although the Commission looked at all of the circuits, the heart of both the Com-
mission’s report and S. 253 deals with the Ninth Circuit. Of the thirteen circuits
in the federal judicial system, the Ninth Circuit is currently the largest in terms
of geographic size, number of judgeships and caseload. The Ninth Circuit currently
covers nine states and over 50 million people. In contrast, the east coast of the
United States is divided up into five circuits. The Ninth Circuit is allocated 28
judgeships, nine more judgeships than the Fifth Circuit, the next largest. Finally,
the Ninth Circuit has a case load of over 8,500 appeals, almost double the average
number of appeals for all other circuits.

Due to the Ninth Circuit’s large size, bills advocating splitting the circuit have
been introduced as early as the 1940s. In 1973, the Commission on Revision of the
Federal Court Appellate System, known as the Hruska Commission, recommended
that Congress split both the Fifth and Ninth Circuits. Though the Commission’s pro-
posals were not enacted, Congress did split the Fifth Circuit in 1981. However, it
left the Ninth Circuit intact. But the issue has remained very much alive. Proposals
to split the Ninth Circuit have been frequent throughout the late 1980s and early
1990s. At the same time, two reports, the 1990 Report of the Federal Courts Study
Committee and the 1995 Long Range Plan for the Federal Courts, have rec-
ommended against splitting the Ninth Circuit.

In 1995 legislation was once again introduced to split the Ninth Circuit, and was
taken up again in the 105th Congress. As part of a compromise that many of us
here were involved with, Congress authorized a commission to study “the structure
and alignment of the Federal Court of Appeals system, with particular reference to
the Ninth Circuit.” In December 1998, the Commission released its final report rec-
ommending dividing the Ninth Circuit into regional divisions as an alternative to
a circuit split.
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Deciding how to deal with the Ninth Circuit and the structure of the United
States appellate system in general is a very difficult and delicate issue. Many peo-
ple, including apparently a majority of the judges on the Ninth Circuit, feel that the
circuit is doing an adequate job of adapting itself to the problems presented by its
size and increasing case load. Others feel that the circuit is too large and unwieldy
to function properly. They argue that the number of judges on the circuit prevents
the court from deciding appeals in a timely manner, hinders judges from working
together in a “collegial” manner, and prevents the court from performing its en banc
function effectively. The 1996 Subcommittee Report on the Judicial Questionnaire
I sent to the federal judges confirmed this split in opinion on whether or not the
Ninth Circuit should be restructured.

The Commission report and the legislation which we will discuss today offers a
compromise in the debate over whether or not to split the Ninth Circuit. Instead
of splitting the circuit, the suggestion is to divide it into smaller adjudicative divi-
sions that would enable judges to function more effectively as a unit. This solution
aims to keep the law of a significant part of the western region of United States
both consistent and in one administrative unit, while solving the problems that size
and caseload have presented.

Senator GRASSLEY. I will conclude by saying that I look forward
to what our witnesses today have to say about the Commission’s
proposals. However, I am also interested in learning more about
the proposed regional divisions and whether there are other alter-
natives to the current plan of dividing the State of California be-
tween two different regions.

Before I turn to our witnesses today, I want to mention that al-
though he is not here to testify, retired Supreme Court Justice
White, who chaired the Commission, submitted written comments
in support of this legislation. Those comments will be available for
the record.

[The prepared statement of Justice White follows:]

PREPARED STATEMENT OF JUSTICE BYRON WHITE

My name is Byron White, safely until September in my home state of Colorado.
I hope the Congressional representatives will welcome my written views about the
subject matter that will be heard.

Pamela Rymer, a very experienced Ninth Circuit Judge, is a member of the Com-
mission, and will represent in person the Commission in a very competent way.
Judge William Browning, also a Commission member and a district judge of the
Ninth Circuit, will accompany Judge Rymer. Professor Daniel Meador, the Execu-
tive Director of the Commission, will present a written statement.

In late 1997, Congress created the Commission on Structural Alternatives for the
Federal Courts of Appeals. The statute specified that the Chief Justice should ap-
point its five members, and he promptly did so.! The Commission began its work
in early 1998, and it presented its recommendations in a final report to the Con-
gress and the President, pursuant to its statutory mandate, on December 18, 1998.

Although the creation of the Commission was prompted by Congressional dif-
ficulty in deciding how to resolve the long-standing debate over what, if anything,
should be done about the Ninth Circuit, the Commission was also directed to study
and make recommendations concerning the entire federal appellate system. In car-
rying out its charge, the Commission held public hearings in six cities, heard from
dozens of witnesses, received dozens of written statements from others, and spent
ten months of intensive study of the nationwide structure of our appellate courts,
“with particular reference,” as the statute required, to the Ninth Circuit.

This study led the Commission to two insights concerning the structure and func-
tioning of the federal appellate courts, and those insights form the premises for the
Commission’s key recommendations. First, there is a significant distinction between
a circuit and its court of appeals. Second, the magnitude and nature of future

1Commission members were Byron R. White, Chair; N. Lee Cooper, Vice-Chair; Gilbert S.
Merritt; Pamela Ann Rymer; William D. Browning. The Commission was authorized to appoint
an Executive Director. The Commission chose Professor Daniel J. Meador, a very competent se-
lection. The statute also authorized the Federal Judicial Center and the Administrative Office
of the United States Courts to serve the Commission, help that was essential.
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growth and changes in appellate business cannot be reliably predicted and will vary
among circuits; therefore, the appellate courts should have a flexible authority to
deal with such unforeseeable changes.

The distinction between a circuit and a court of appeals is that a circuit is an ad-
ministrative entity, whereas a court of appeals is an adjudicative body. Acting
through its Judicial Council, each of the twelve regional circuits discharges a variety
of administrative responsibilities concerning the federal courts and judges within its
territory. A court of appeals, on the other hand, is concerned solely with deciding
appeals from district courts within its circuit and from administrative agencies. In
other words, problems of circuit administration are separable from problems of court
of appeals’ adjudication.

Proceeding from that premise, the Commission found no administrative malfunc-
tions in the Ninth Circuit sufficient to call for a division or realignment of the cir-
cuit. Thus, it recommended that the circuit be left intact as an administrative unit.

But, the court of appeals in the Ninth Circuit presents a different picture. The
court has 28 authorized judgeships and has requested more; it will undoubtedly
need still more judges in the years ahead. From its study, the Commission con-
cluded that an appellate court of that size, attempting to function as a single
decisional entity, encounters special difficulties that will worsen with continued
growth. These can be avoided by organizing the court into smaller decisional units
(and without dividing the circuit). Thus the Commission recommended that the
court be organized into three regionally based adjudicative divisions and that a
court called the “circuit division” be established to resolve conflicting decisions
among those divisions.

The Ninth Circuit has been the subject of debate and intense controversy for
many years. For that debate to continue year after year into the future is dysfunc-
tional and damaging to the status of the federal judiciary in the public mind. If Con-
gress does not accept the Commission’s recommendations, it is left with two choices:
do nothing or split the circuit. Under the circumstances, doing nothing would seem
irresponsible. Splitting the circuit would have distinct disadvantages and is not nec-
essary. The Commission’s recommendations address the problems that many per-
ceive in the court of appeals, while preserving the administrative advantages of
leaving the circuit undivided.

The Commission’s other insight, leading to its second premise, is that the appel-
late system needs flexibility to deal effectively with future, unpredictable changes
in the size and composition of the dockets. To this end, the Commission made three
recommendations:

(1) That Congress authorize each court of appeals with more than 15 judgeships
to organize itself into adjudicative divisions, with a “circuit division” to resolve
inter-divisional conflicts;

(2) That Congress authorize each court of appeals to decide appeals through two-
judge panels in selected categories of cases;

(3) That Congress authorize the Judicial Council of each circuit to establish dis-
trict court appellate panels, each panel to consist of two district judges and one
circuit judge, to decide appeals in designated categories of cases, with discre-
tionary review thereafter in the court of appeals.

If the courts exercise their discretionary authority to adopt any of these measures,
the Federal Judicial Center would be required to evaluate the experience over a pe-
riod of time and report to the Judicial Conference of the United States. Those ar-
rangements that worked well could be models for other circuits; those that did not
work could be discontinued. The ability of courts to experiment in this manner will
be increasingly important in the future as dockets grow and circumstances change.

History teaches that any recommendations for change in the courts are likely to
encounter opposition from some members of the bench and bar. Some of that can
be discounted as nothing more than instinctive reluctance to embrace change. No
proposals for dealing with the judiciary’s problems will achieve perfection, and there
are advantages and disadvantages to any proposal. In arriving at its conclusions,
the Commission weighed benefits and costs carefully, after receiving a wide assort-
ment of ideas from judges, lawyers, law professors, and public officials. The Com-
mission has carried out the most thorough study of the federal appellate courts
since the Hruska Commission a quarter century ago.2 Therefore, it is to be hoped

2Report of Commission on Revision of the Federal Court Appellate System (1973). That Com-
mission’s recommendation that the 5th Circuit be split was enacted by Congress. Its rec-
ommendation that the 9th Circuit likewise be split has never been acted on.
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that Congress will give serious attention to the enactment of these recommendations
and that they will have the support of a substantial segment of the bench and bar.

Senator GRASSLEY. I would like to thank our panels for being
here and look forward to hearing their thoughts and suggestions
about the report and this legislation.

Even though you aren’t the ranking minority member, if you
would like to speak for the other side, I would be happy to receive
that at this particular time.

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman. Yes,
I would like to speak for the other side. I would also like to thank
you for holding this hearing.

We are here today, in my opinion, largely because the Supreme
Court reversed the ninth circuit in 26 out of 27 cases in its 1996—
1997 term. Since this inauspicious session, the ninth circuit has
faced incessant, unending charges that it lies outside the main-
stream of appellate jurisprudence.

As we move forward with this discussion of the ninth circuit’s fu-
ture, it is critical and crucial that we get the most up-to-date facts.

The American Lawyer recently reported on the reversal rates of
the ninth circuit in its 1998-1999 term. It reported that the Su-
preme Court reversed the ninth circuit in 14 out of 18 cases where
it issued definitive decisions, a reversal rate of 78 percent. The
ninth circuit’s own calculation shows an even more favorable re-
sult: 11 out of 18 cases reversed.

No matter how you keep score, the ninth circuit had a lower re-
versal rate last year than the fifth, 80 percent; the seventh, 80 per-
cent; and the eleventh, 88 percent. In 1997, both the fifth and the
eleventh circuits also had higher reversal rates than the ninth cir-
cuit. A study of ninth circuit reversal rates also reveals that if a
problem exists on the circuit, Clinton judges are not causing it.
Currently, 20 percent of the judges in the ninth circuit are appoint-
ments of President Clinton, yet on only eight occasions in the past
3 years has a Clinton appointee joined or authored a panel opinion
that was later reversed. In comparison, judges appointed by Presi-
dent Reagan have been reversed on 30 occasions.

The fact is Clinton judges are fully in step with mainstream ju-
risprudence. I think these statistics show that the ninth circuit is
operating more effectively than many would have us believe. How-
ever, the ninth circuit can and should be improved. Reversal rates
should be lower, and the public needs to have confidence in the job
the ninth circuit is doing.

In testimony submitted to the White Commission, the Justice De-
partment noted,

We begin with the observation that all available means
of nonstructural reforms should be attempted and assessed
before structural changes are imposed on the Federal
courts.

I couldn’t agree more.

The Justice Department is the largest consumer and participator
in ninth circuit decisions, and as such, I strongly recommend that
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everyone read the comments on the U.S. Department of Justice on
the tentative draft report of the Commission on Structural Alter-
natives for the Federal Courts of Appeals. I have read it, and I
agree with much of what the Justice Department has to say.

I hope to introduce on Monday legislation that will enact tar-
geted, nonstructural reforms to the ninth circuit. Entitled “The
Ninth Circuit Court of Appeals En Banc Procedures Act of 1999,”
this legislation would institute three major changes to the ninth
circuit procedures.

First, it reduces the number of judges required to grant an en
banc hearing.

Second, it increases the size of en banc panels from 11 judges to
a majority of the circuit.

And, third, it imposes a system of regional calendaring in which
at least one judge from the geographic region where the case arises
would be assigned to that case.

Let me state categorically, as a Californian, as a member of this
committee, I will forcefully do everything I can to prevent the divi-
sion of the State of California. Nothing I can think of could have
more strong and adverse impacts not only on the administration of
justice but on the treatment of Californians on vital legislation be-
fore the ninth circuit.

The criminal caseload of this circuit is a heavy one. The immigra-
tion caseload of this circuit is 50 percent of all of the cases in the
Nation. To have people with the likelihood of being treated dif-
ferently in one part of the State than in another is, frankly, some-
thing I could not stand by and watch happen.

So I am anxious to hear the comments of my colleagues. I have
a reasonably open mind, will introduce this legislation on Monday,
hope it will have cosponsors from other Senators in this circuit, and
look forward to hearing from my colleagues.

Thank you, Mr. Chairman.

Senator GRASSLEY. Thank you.

Normally, I wouldn’t have other Senators give opening state-
ments, but Senator Sessions, who is reasonable, asked for 60 sec-
onds. So I will give Senator Sessions 60 seconds.

Senator SESSIONS. Well, I am pleased to have this great panel
here. I know you are concerned about this issue. I have been a crit-
ic of the ninth circuit. I have numbers that demonstrate that from
1987 through 1992, every year the ninth circuit’s reversal rate was
substantially higher than the overall reversal rate for the rest of
the country. In 1996, they were reversed 95 percent of the time;
whereas, the nationwide reversal rate, excluding the ninth circuit,
was 62 percent. There are 10, 20, and 30 percent differences almost
every year.

So I do think there is a legitimate concern that the ninth circuit
is not in the mainstream of American law.

Senator GRASSLEY. Thank you, Senator Sessions.

Now I will go to the panel. Normally, I go left to right, but if my
panelist colleagues don’t object, I think it would be more appro-
priate for me to start with Senator Murkowski, then Senator Gor-
ton, then go to Senators Kyl, Bryan, and Reid, if he shows up. Is
that OK?
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STATEMENT OF HON. FRANK MURKOWSKI, A U.S. SENATOR
FROM THE STATE OF ALASKA

Senator MURKOWSKI. I very much appreciate that, Mr. Chair-
man. I am conducting a hearing on Chinese espionage as chairman
of the Energy Committee.

Thanks for the opportunity to testify on this Senate bill 253 to
reorganize the Ninth Circuit Court of Appeals. As you know, Con-
gress has attempted to reorganize the ninth circuit since World
War II. The time for action, in my opinion, is long overdue, and I
think justice bears the price for Congress’ inaction.

In 1997, Congress mandated the White Commission to once and
for all—which 1s seldom done around here, but it was the intent,
at least, to resolve the severe problems of the ninth circuit court.

Many of the members of the Senate strongly fought for such a
conscientious and thorough study. Senator Boxer indicated that she
was certainly very, very open to splitting the court. The problem
is how we go about it, we ought to have a study. And Senator Fein-
stein, who i1s with us today, was quoted as stating, “A study is the
only practical approach to dealing with an issue as important as
the structure of the U.S. court.”

Now, this idea of dividing the State of California, I can under-
stand the sensitivity. But please understand, you know, in my
State of Alaska, we are not part of California. Yet the court is in
California. So we are somewhat, you know, indifferent in that re-
gard because we don’t have the same affinity that you do as the
cmﬁt obviously makes a significant contribution to California as
well.

But putting that aside, I think what we have now is the results
of the study. For the good of the people of the ninth circuit, I would
hope we can act in a bipartisan manner to support what we all
agreed we needed was a study. I don’t think we need another study
on another study. That is the traditional way of doing nothing
around here.

Mr. Chairman, the restructuring of the ninth circuit, as in Sen-
ate bill 253, as evidenced by chart 1, is warranted, if you will look
at that chart, for three important reasons: one, its size and popu-
lation; second, its caseload; and, third, its astounding reversal rate,
which has been discussed this morning.

The ninth circuit is gigantic by any means of the imagination, by
far the largest of the 13 circuits, encompasses 9 States stretching
from the Arctic Circle—think about that—the Arctic Circle to the
border of Mexico. You are looking at some 5,000 miles on the west
coast.

The population: Over 50 million people are served by the ninth
circuit, almost 60 percent more than the next largest circuit—60
percent more. By the year 2010, the ninth circuit’s population will
be more than 63 million. That is a 43 percent increase in just 11
years. That is chart 3 which you can see over there.

The caseload: The ninth circuit’s docket is daunting, last year
over 9,000 new filings, over 1,000 more than the next largest cir-
cuit. The result: Cases are decided more slowly, prompting many
to forego the entire appellate process. In brief, the ninth circuit is
a circuit where justice perhaps is not always as swift and not al-
ways served.
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And the reversal rate: The gigantic caseload means it is nearly
impossible for judges to keep up with the legal developments, inevi-
tably resulting in, one, inconsistent decisions and, two, a high re-
versal rate, which we have acknowledged.

Now, chart 4, this tracks the ninth’s reversal rate. Look at 1997
where the Supreme Court reversed an astounding 19 of 20 ninth
circuit court cases. That is a 95 percent reversal rate.

And chart 5—we are keeping the chart lady busy here. Chart 5,
between 1997 and 1999, the ninth circuit was responsible for 33
percent of all cases reversed by the Supreme Court—33 percent.

I don’t mean any disrespect to the distinguished chief judge of
the ninth circuit by citing these figures. I believe that he and the
circuit are simply overworked and in need of some relief, and this
is what the study proposed.

Now, why is the reversal rate so high? Well, the circuit is simply
too big. Ninth circuit judges are unable to keep up with the
daunting 9,000 cases. As the report reflects, only about half of the
ninth circuit judges are able to read all or most of the published
opinions. And in reading the testimony of some of the witnesses
today, that is the severest critic. They simply don’t have time to
read other judges’ opinions. They don’t really get a feel for the
court.

Of the four Supreme Court Justices who wrote to the Commis-
sion on the ninth circuit, all were of the opinion that the ninth cir-
cuit cIlnust be changed. And I submit their statements for the
record.

[The statements referred to are located in the appendix.]

Senator MURKOWSKI. Additionally, Chief dJustice Rehnquist
strongly endorsed the Commission’s report:

I share many of the concerns expressed by my col-
leagues. The proposal to create three divisions of the ninth
circuit appears to me to address head-on most of the sig-
nificant concerns raised about that court and would so
with minimal to no disruption in the circuit administra-
tion’s structure.

On July 8, the Chief Justice wrote to me stating: “One, I con-
tinue to support the recommendations of the Commission. I wish
you well in your legislative effort.”

But what about the critics, Mr. Chairman? More judges will re-
solve the problem, they say. Well, more is not better. In the words
of my former colleague and our revered friend, former Alabama Su-
preme Court Justice Howell Heflin, “The addition of judges de-
creases the effectiveness of the court and potentially diminishes the
quality of justice.”

Others say some judges will oppose the split. Well, one-third of
the ninth circuit judges strongly favor Senate bill 253, and with
due respect to the judicial bench who oppose the division, the
judges of the fifth circuit were not originally in favor of Congress
dividing that court, either. They weren’t in favor of it. But it was
the right thing to do, as we have seen. Now, we in this timeframe
have that opportunity to do the right thing.

Finally, Mr. Chairman, remember that it is Congress’ constitu-
tional duty to restructure jurisdictions to ensure that justice is not
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hindered. We cannot forget that we have that duty and obligation.
Indeed, there is nothing unconstitutional, antijudicial, or anti-ninth
circuit about fixing the problems of the ninth circuit.

Final points. Our bill is cost-effective by retaining one adminis-
trative office. No new courthouses are needed, and our bill is a
blueprint for circuits to handle future caseload growth. Moreover,
it goes far in strengthening consistency and predictability in law,
and that, Mr. Chairman, is what the people of the ninth circuit de-
serve.

Last, I want to personally thank the members of the Commis-
sion. Their sense of duty, diligence, and wisdom is reflected in their
report. Here is the report, Mr. Chairman, and I only ask that Con-
gress has the prudence to follow its thoughtful recommendations.
That is our obligation.

Thank you for the opportunity.

Senator GRASSLEY. Thank you, Senator Murkowski.

Senator Gorton.

STATEMENT OF HON. SLADE GORTON, A U.S. SENATOR FROM
THE STATE OF WASHINGTON

Senator GORTON. Mr. Chairman, long before this Commission
was created, long before the action by the Senate, in which I played
a major part in creating new circuits out of the ninth circuit, I have
dealt with this very distinct problem. Senator Feinstein to the con-
trary, it didn’t come up in 1997 with a higher reversal rate.

I began to feel seriously about the division of the circuit when
I was Attorney General of the State of Washington in the early
1970’s. My office was convinced that if we could get the Supreme
Court to take certiorari of a ninth circuit case, we are going to win.
And most of the time, you know, we did just that.

We were convinced then that there was a lack of collegiality or
consistency in ninth circuit decisions due to its size. So this isn’t
a new problem.

In fact, in a Harvard Law Review published in 1969—now, Mr.
Chairman, that is 30 years ago—a professor at the University of
Michigan Law School commented:

As the court has enlarged to meet the burgeoning case-
load, however, there is a serious threat that the enterprise
of maintaining the law of the circuit will gradually collapse
because of the inherent weakness of its operation. Indeed,
as the size of the court has increased, the likelihood of dif-
ferences among judges has increased, and a wider variety
of idiosyncrasies is likely to appear in their decisions.
While there is a limit to the number of different view-
points possible in a given case, nevertheless, the larger
number of panel variations possible, the more likely it is
that an aberrational view can command an occasional ma-
jority. The finding of the committee of the Judicial Con-
ference that a court of more than nine judgeships is likely
to be more unstable than a healthy legal system should
tolerate seems reasonable.

Now, that is 30 years ago, Mr. Chairman. The present 28-judge
court and the lottery system of assigning three-judge panels, you
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can be appointed a judge of that court at the age of 40 and never
serve with the same panel twice in an entire career. It is impos-
sible to come up with the kind of collegiality that a good court of
appeals ought to attain under circumstances like that.

Four years after that Law Review article, the congressionally ap-
pointed Hruska Commission concluded that the ninth circuit was
too big and contained too many judges to be effective. It rec-
ommended a split. Congress didn’t act. Since then, the authorized
number of judges has increased to 28, and, finally, 22 years after
the Hruska Commission recommendation, the Senate voted to di-
vide the circuit.

Those who opposed the split, however, argued successfully in the
House of Representatives that the Hruska Commission rec-
ommendations were stale and that there needed to be a more con-
temporary study. We agreed and we created the White Commis-
sion.

Now, they were appointed by the Chief Justice of the United
States, Mr. Chairman. They came up with the unanimous rec-
ommendation. It seems to me at this point it is simply time to ac-
cept the recommendations of that Commission.

I may say not at all incidentally that I regard the Commission
report as better than the creation of the new circuits, which the
Senate passed in 1995. That did raise the question of how many
circuits we might eventually have, but the generalized statement
of the White Commission that when any court of appeals reaches
a certain size it should have the opportunity to divide into divisions
is, I think, extremely sound. And the recommendation means that
we can stabilize the number of circuits and still create a degree of
collegiality that is lacking at the present time.

I am delighted that Senator Feinstein’s proposal will at least
guarantee that one judge in a three-judge panel comes from the
general area from which the appeal arises. The White Commission
simply requires that two do so, a majority. We may not be that far
apart, at least as far as the way in which justice is to be adminis-
tered is concerned.

Nevertheless, Mr. Chairman, this kind of division, this kind of
cure, it seems to me is absolutely necessary, and if the Congress
can also come up with a way in which we don’t have to deal with
this in the future because these divisions can take place internally,
we will have rendered, I think, a terrific service.

Now, each of us is, of course, parochial. I am as well. Senator Kyl
and I worked very hard on the previous iterations of this system.
He is not completely—he is not satisfied with the particular divi-
sion that is recommended by the White Commission. Senator Fein-
stein is not either. I don’t have a dog in that fight. The division
that is created here in the ninth circuit for the Pacific Northwest
is perfectly satisfactory to me and to Senator Murkowski.

I may say incidentally that when we passed the bill, the Senators
from Hawaii determined through their bar that Hawaii would pre-
fer to be in the new Northern Division than staying with Califor-
nia. I suppose it is perfectly possible to create a three-division
structure with California as its own division in this connection if
that is the preference of the people who represent those various
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States. But the problem exists and the problem isn’t going to go
away with more band-aids.

The thoughtful criticism of the recommendation by the Commis-
sion on Structural Alternatives from Procter Hug, the chief judge
of the ninth circuit, questions why we should opt for an untried
proposal over, “the time-tested procedures now in place.” Well, I
would turn the question around. Why not adopt the Commission
recommendations from a former distinguished Justice of the Su-
preme Court of the United States? The procedures of the ninth cir-
cuit may, as Judge Hug asserts, be time-tested but they got an F
on that test. It just simply doesn’t work.

The Commission, chaired by Justice White, has done an extraor-
dinary job and has made a compelling case for an approach that
differs from the status quo, differs from the status quo plus that
the Senator from California talks about, and differs from the one
that we came up with here several years ago, probably because
they spent more time studying it than any of the rest of it does.

I think the answer lies more in human nature than in the nature
of the Federal court system. People are inherently conservative
about their own institutions, not always in their political philoso-
phy but at least with respect to their willingness to change. We
generally don’t like change. The status quo may be highly imper-
fect or seriously flawed, but it is familiar, comfortable, and so we
cling to it.

I ask you, Mr. Chairman, and the members of this subcommittee
to keep this in mind as you listen to the testimony today and try
to separate the substantive criticisms of the Commission’s rec-
ommendations from those criticisms that are, in fact, based on a
natural inclination to resist change. But change, Mr. Chairman, in
this case is desperately needed. It has been needed for 30 years.
We are never going to have a better opportunity to do it than right
now.

Senator GRASSLEY. Thank you, Senator Gorton.

Senator Kyl. Then, Senator Reid, you came in. I was going to do
it in the order of the sponsors, Senator Kyl, Senator Bryan, Senator
Reid. Is that OK?

Senator REID. Fine with me.

Senator GRASSLEY. Senator Kyl.

STATEMENT OF HON. JON KYL, A U.S. SENATOR FROM THE
STATE OF ARIZONA

Senator KYL. Thank you, Mr. Chairman and members of the
committee. First of all, I would like unanimous consent to put a
written statement and a letter dated November 6, 1998, to Justice
White from me into the record as part of my testimony.

Senator GRASSLEY. They will be received and included.

Senator KYL. Thank you, Mr. Chairman.

As a member of this committee, a Senator from Arizona, the
State generates more appeals in the ninth circuit than any other
State except California, a member of the bar who practiced law in
the ninth circuit for about 20 years, wrote a lot of briefs and ar-
gued several cases before the ninth circuit, and even took some on
up to the U.S. Supreme Court from there—reversing ninth circuit
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decisions I had lost—I have a keen interest in how the ninth circuit
is configured.

I think it is clear that the ninth circuit has problems. I don’t
think that can any longer be disputed. And I agree with Justice
White and the Commission that changes are warranted. In that re-
gard, let me just cite two things, one of which is not in my state-
ment.

Justice O’Connor wrote a letter to the Commission. She came
from the ninth circuit as a circuit judge in Arizona, which is part
of the ninth circuit, as you know and she said that, “The circuit is
simply too large,” that some division or restructuring of the ninth
circuit seems appropriate and desirable.

Justice Kennedy also, who was a ninth circuit judge before going
to the U.S. Supreme Court, in a letter to the Commission said,

A court which seeks to retain its authority to bind near-
ly one-fifth of the people of the United States by decisions
of three-judge panels, many of which include visiting cir-
cuit or district judges, must meet a heavy burden of per-
suasion.

And I believe that that is correct, and in that regard, I think the
comments just made by Senator Gorton are very apropos.

There are a lot of reasons relating to reversal rates, delays in de-
ciding cases and so on why these comments are correct. I am going
to move on—assuming that there is some degree of consensus that
a change is warranted—to the recommendations of the Commis-
sion.

I believe the Commission came up with the right concept that al-
lowing the ninth circuit to maintain its administration as a circuit
is appropriate while dividing the adjudicatory function of the court
into divisions is the best way to solve the problems that almost ev-
eryone agrees exist. My principal concern is with the specific rec-
ommendation the Commission made with respect to those divisions.

It all depends on what degree of priority you assign to different
factors as to how you come out in the creation of divisions. How
important do you think it is to assign roughly equal caseloads or
have roughly equal division of population, to have contiguity, to
keep California intact, to have geographic affinity, to have no more
than three divisions, let’s say? All of those are important consider-
ations, and depending upon how much weight you give to any one
of them, you come out differently.

If, for example, you assign a very high priority to keeping Cali-
fornia intact, then you need to come out with a division which has
California as a separate division and then perhaps a couple of
other divisions within the circuit. That leaves you, though, with
about 60 percent of the caseload in the California division, and that
is why the pressure to divide California.

If, on the other hand, you assign a higher priority to caseload
distribution, then there are ways to achieve that roughly equally
if you divide the circuit into four divisions, for example. You could
have roughly equal divisions if you did that, but that would require
dividing California.

Under the Commission’s recommendation, there are three divi-
sions, one of which is the Southern Division. The problem from day
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one with the recommendations of the Commission is the Southern
Division already needs to be divided again. It would have almost
50 percent of the population and caseload all by itself. Now, that
is of particular interest to me because it has the southern part of
California and Arizona, and that group has 47 percent of the cir-
cuit’s caseload, 46 percent of its population, and those are all of the
fastest growing district court divisions and cities in the country.

Los Angeles, San Diego, and Phoenix are the circuit’s three most
populous cities. They are respectively the 2d, 6th, and 7th most
populous cities in the country and among the very fastest growing.
So under the Commission’s recommendations, by the time you put
this into place, you would already need, under its own criteria, to
divide the circuits once again—or divide the divisions once again so
that you could have a more equal distribution of caseload.

As a matter of fact, I think it is instructive that the Commission
itself said: “The concentration of appeals in the southern part of
the circuit makes it impossible to divide the court’s workload equal-
ly among the three divisions.” So they acknowledge under their rec-
ommendation that they failed to meet one of the most important
tests, which is a roughly equal division of caseload.

The only way to achieve that roughly equal division is, instead
of having three divisions within the circuit, to have four. And one
of the recommendations that I make in a letter that I have now
made a part of the record is to consider dividing the circuit into
four rather than three divisions, which would result in caseload
distributions of 22, 23.9, 23.7, and 30.4 percent respectively, the
30.4 being the southern California division, but that would require
a division of the rest of California.

Mr. Chairman and members of the committee, the bottom line is
this: There is a problem, there needs to be some division, but we
are going to have a hard time agreeing on what that division is be-
cause of all of the different parochial interests we have. I urge the
committee to continue this conversation, to have more hearings, to
have a lot of informal meetings among all of those of us who are
most interested, and try to come to some resolution as to how we
can do this in a way that meets all of the needs that we have and
meets the problems that have been identified by the Commission.
Unless we are willing to engage in that kind of a conversation,
frankly, nothing will happen because each one of us has the ability
to stop any one particular plan from moving forward.

So I commend the committee, and, Mr. Chairman, I commend
you for holding this hearing. It is a very, very important subject
matter for us, and I urge the committee to continue these conversa-
tions to try to come to some resolution that will be satisfactory to
all of us.

[The letter follows:]
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U.S. SENATE,
Washington, DC, November 6, 1998.
The Hon. BYRON WHITE,

Chairman Commission on Structural Alternatives for the Federal Courts of Appeals,
Thurgood Marshall Federal Judiciary Building, Washington, DC.

DEAR JUSTICE WHITE: As a Senator from Arizona (the state which generates more
appeals than any other Ninth Circuit state except California),! a member of the
Senate Judiciary Committee and the Courts Subcommittee, and as someone who
practiced law in the Ninth Circuit for nearly 20 years, I have a keen interest in
matters affecting the Ninth Circuit. I would like to accept the invitation of the Com-
mission on Structural Alternatives to offer comments on the draft report.

Overall, I believe the draft report is responsive to Congress’ request and will be
helpful in our deliberation. I compliment the Commission for its thoughtful, con-
structive recommendations.

My principal concern is that, while the Commission’s proposal of organizing the
Ninth Circuit Court of Appeals into regional adjudicative divisions is good in con-
cept, the Commission should evaluate other options for the proposed configurations.
It would be most helpful to Congress if the Commission examined in detail a variety
of alternatives and provided a thorough analysis of the reasons for and against the
alternatives. From the Commission’s draft report, it is unclear why the Commission
configured the divisions the way it did; the report contains no explanation.

Ultimately, the question of reconfiguration depends on what factors are assigned
the highest value—caseload, population, contiguity, consistency of maritime law,
keeping California intact, geographic affinity, having no more than three divisions,
adhering to a “three-state” rule, etc. The Circuit could be divided or split many ways
depending on which factors are the driving considerations. In short, the report
would be much more helpful to Congress if it discussed which factors should be
given priority. I would like to illustrate the point of emphasizing different criteria
by evaluating three plausible options.

POSSIBLE OPTIONS

Keeping California intact: Separate division or circuit for California

If it is important to keep California intact, then perhaps it would be best for Cali-
fornia to constitute a separate division or a separate circuit. The Commission states
that it would be “undesirable” to split California between circuits.2 But why not
make California its own circuit? With 61.3 percent of the Circuit’s caseload,? a Cali-
fornia circuit would still be one of the nation’s largest circuits in terms of caseload
and population—and the remainder of the circuit would be a reasonable size.*

Moreover, if it is undesirable to split California between circuits, then perhaps
California should not be split into divisions. Why not make California its own divi-
sion? The caseload split would be approximately 60—40, which many people would
consider reasonable.

I know that the Commission wants to maintain the court of appeals as presently
aligned to respect the character of the West as a distinct region, but California is
different enough from the other states that creating a California circuit or division
would arguably not harm the West as a region.

Finally, I am aware of the oft-expressed view that a circuit should be comprised
of at least three states to maintain a federalizing and regionalizing function. But
it could be more prudent to have a state such as California its own circuit or divi-
sion than to divide it into divisions containing other states. Indeed, if California
were its own circuit or division, it would have a larger caseload than seven of the

1Commission on Structural Alternatives for the Federal Court of Appeals (Draft Report) (Oct.
1998) (hereinafter “Draft Report”) at 48.

2 Draft Report at 46.

3 Office of the Circuit Executive, United States Court of Appeals for the Ninth Circuit (based
on ﬁhngs for year ending December 31, 1997) (updated November 1998).

The Commission’s desire to keep California as part of the Ninth Circuit in order to ensure
that maritime laws remain consistent on the Pacific Rim could be seen as puzzling. Specifically,
under the Commission’s proposal, there would be three different divisions on the Pacific Rim
(and California would be cut in half) and decisions made in one division would not bind any
other division. But by making California its own circuit, the Pacific Rim would have two cir-
cuits—a manageable amount considering that the eastern seaboard and Gulf Coast have six cir-
cuits.

5Draft Report at 45.
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remaining eleven circuits.® Perhaps concerns about bifurcation should outweigh fe-
alty to a “three-state” rule. Having one state comprise a circuit or a division seems
reasonable considering that in many circuits one state dominates. For example, five
circuits (the Second, Third, Fifth, Seventh, and Eleventh) have just three states. In
each of these circuits, one state dominates: New York has 64 percent of the Second
Circuit’s caseload; Pennsylvania has 66.5 percent of the Third Circuit’s caseload;
Texas has 73.6 percent of the Fifth Circuit’s caseload; Illinois has 57.8 of the Sev-
enth Circuit’s caseload; Florida has 57.3 percent of the Eleventh Circuit’s caseload.”
It is unclear why some take the view that having three states in a circuit or a divi-
sion (even though two of the states have only a small portion of the caseload) is so
important that it precludes creating a separate circuit or division for a large state.

It would be helpful to Congress if the Commission discussed the idea of creating
a separate division or circuit for California.

Caseload: Four-way division

If dividing California is not a problem—and if caseload distribution is a priority—
then it makes sense to consider a four-way division. Under such a division, caseload
(and population) is most equitably distributed. In fact, each division would contain
a higher percentage of cases than the 21 percent comprising the Commission’s pro-
posed Northern Division; yet the highest percentage of cases (30.4 percent) would
not come close to the 47 percent in the Commission’s proposed Southern Division.

The Commission notes that “pressure continues, and there is little likelihood that
caseloads and work burdens on the judges will lessen in the years ahead.”® This
is particularly true in Arizona and Southern California. Southern California is the
Circuit’s fastest growing region in terms of caseload. From 1987 to 1997, the appeals
from the Southern District of California increased 143.8 percent and from the Cen-
tral District of California increased 74.5 percent.® Based on these increases, the
caseloads in the Southern and Central Districts of California are apt to be, respec-
tively, the third and first largest in the Circuit in 2007 1>—comprising more than
43 percent of the Circuit’s caseload.!! Further, as I mentioned above, the Commis-
sion states that “[nlext to California, Arizona generates more appeals than any
other state in the present Ninth Circuit”;12 and Southern California (i.e., the South-
ern and Central Districts of California) produces the largest number of appeals in
the Circuit—38 percent of the Circuit’s appeals.13

Additionally, Los Angeles, San Diego, and Phoenix are the Circuit’s three most
populous cities and are, respectively, the second, sixth, and seventh most populous
cities in the nation, according to recent figures of the U.S. Bureau of the Census
provided by the Library of Congress.'* Also, Arizona and Nevada contain seven of
the nation’s 22 fastest growing cities: Chandler (2), Scottsdale (7), Glendale (14),
Mesa (17), and Phoenix (22), Arizona; Henderson (1) and Las Vegas (6), Nevada.l®

In short, putting Arizona and Southern California—two of the most rapidly grow-
ing regions—in the same division may provide, at best, a temporary solution, and
prove unworkable in the near future. Very soon, these components of the proposed
Southern Division may have to be divided into two roughly equal parts. That seems
impossible without a reconfiguration of all of the divisions.

The Commission states that “[t]he concentration of appeals in the southern part
of the circuit makes it impossible to divide the court’s workload equally among the
three divisions * * *716 Given this difficulty, and the problem of having to re-divide
the Southern Division, it might be preferable to have four divisions, structured as
follows:

6 California would have a greater caseload than the First, Third, Seventh, Eighth, Tenth,
Eleventh, and D.C. Circuits. Judicial Business of the United States Courts, Annual Report of
the Director (1997), Table B-3A (twelve-month period ended September 30, 1997).

7Judicial Business of the United States Courts, Annual Report of the Director (1997), Table
B-3A (twelve-month period ended September 30, 1997).

8 Draft Report at vii.

9 Nint)h Circuit Appeals Filed by Fiscal Year of Filing and District of Origin (provided by Com-
mission).

10Ninth Circuit Appeals Filed by Fiscal Year of Filing and District of Origin (provided by
Commission).

11 Ninth Circuit Appeals Filed by Fiscal Year of Filing and District of Origin (provided by
Commission).

12 Draft Report at 48.

13 Office of the Circuit Executive, United States Court of Appeals for the Ninth Circuit (based
on filings for year ending December 31, 1997) (updated November 1998).

14Population Division, U.S. Bureau of the Census, SU-96-10.

15 Population Division, U.S. Bureau of the Census, SU-96-14.

16 Draft Report at 39 n.90 (emphasis added).
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Caseload * Population 2

4-Way Proposal (percent) (percent)
Western Division: 22.0 17.5
Arizona, Nevada, and Southern California
Northern Division: 23.9 25.1
Northwest, Hawaii, Guam, NMI
Middle Division: 23.7 25.6
Northern and Eastern California
Southern Division: 30.4 31.8
Central California

10ffice of the Circuit Executive, United States Court of Appeals for the Ninth Circuit (based
on filings for year ending December 31, 1997) (updated November 1998).
2Population Estimates Program, July 1996, U.S. Bureau of the Census.

Under this scenario, the caseload (and population) distribution would be much
less lopsided than under the Commission’s tripartite division. Under the Commis-
sion’s proposal (see chart below), the Northern Division would contain 21 percent
of the Circuit’s caseload, thereby apparently making 21 percent an acceptable
threshold for caseload. Under the four-way proposal suggested above, every division
would meet this threshold and no division would come close to the 47 percent case-
load in the Commission’s proposed Southern Division. Thus, if caseload distribution
is of paramount importance, then for a more enduring partition, it might be reason-
able to place Arizona, Nevada, and the Southern District of California in one divi-
sion, the Northern and Eastern Districts of California in another division, the Cen-
tral District of California in another division, and the Northwest and the Pacific Is-
lands in the Northern Division.

Commission’s proposal

From the Commission’s proposal, it is unclear which criteria were given priority—
perhaps geographic affinity dominated. Although the divisions may have geographic
affinity, the caseload and populations are unevenly distributed:

S Caseload? Population?
Commission Proposal (percent) (percent)

Northern Division: 21.0 22.4
Northwest
Middle Division: 32.0 31.5
Northern and Eastern California, Hawaii, Guam, NMI, and

Nevada
Southern Division: 47.0 46.1
Central and Southern California and Arizona

10ffice of the Circuit Executive, United States Court of Appeals for the Ninith Circuit (based
on filings for year ending Dec. 31, 1997) (updated November 1998).
2Population Estimates Program, July 1996, U.S. Bureau of the Census.

Perhaps a factor other than geographic affinity was given priority; this seems like-
ly in light of the recent recommendation that Arizona be placed in the Middle Divi-
sion with Nevada and the Northern and Eastern Districts of California.l” Some
have commented that there is a high volume of commercial dealings between Ari-
zona and California and that Arizona relies on California caselaw. It is unclear (and
would be helpful to know) to what extent such connections exist and how important
such connections should be in determining division lines.

Furthermore, many people seem to assume that the northwest states (Alaska,
Idaho, Nevada, Oregon, and Washington) must be grouped together, but if one
starts with that premise, then options are limited and dividing the circuit becomes
very difficult, especially if a four-way division is not considered. Given the current
size and the continued growth (in both caseload and population) in the Central and
Southern California Districts, as well as Arizona and Nevada, it seems as though

17 Letter of Chief Judge Proctor Hug to Commission on Structural Alternatives for the Federal
Courts of Appeals, October 29, 1998.
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there will always be a problem if there is a three-way division. Assuming that a
four-way division is acceptable, it might be reasonable (in terms of caseload, popu-
lation, geography, among other factors) to modify the Commission’s recommendation
by placing Arizona and Nevada in a separate division:

Caseload Population
4-Way Proposal (percent) (percent)

Northern Division: 23.9 25.1
Northwest, Hawaii, Guam, NMI

Middle Division: 23.7 25.6
Northern and Eastern California

Southern Division: 38.0 37.0
Central and Southern California

Western Division: 144 12.0
Arizona and Nevada

Other proposals

I have only discussed the Commission’s proposal (as well as a modification of it)
and two other plausible options. For the Commission’s review, I am attaching sev-
eral additional permutations, each with strengths and weaknesses in terms of case-
load, population, geography, and other factors. (For ease of comparison, I am also
including the charts contained in this letter.) It would be helpful to Congress to
have the Commission’s views on the relative strengths and weaknesses of various
options.

MOVING ARIZONA TO THE TENTH CIRCUIT

I am also interested in exploring the idea of moving Arizona to the Tenth Circuit,
an idea that seems to have significant merit because it is one of only three proposals
recognized by the Commission as having geographic integrity, serving both the fed-
eralizing and regionalizing functions of federal courts, and being consistent with the
principle of state contiguity in the lower 48 states.18

The Commission states that disconnecting California from Arizona would be unde-
sirable to the extent that “Arizona follows California law in several areas, and has
significant commercial ties.!® It may be more accurate to observe that, as some say,
Arizona has more in common with the Rocky Mountain states than the Pacific coast
states.20 I would appreciate an examination of these two lines of thought and would
appreciate a more thorough examination of the feasibility of moving Arizona to the
Tenth Circuit.

COURT OF APPEALS SITTING IN PHOENIX AT REGULAR INTERVAL

No matter what Division that Arizona is placed in, I think that the Court of Ap-
peals should sit in Phoenix at regular intervals.2! This seems reasonable because,
as noted above, Phoenix is the seventh most populous city in the nation and one
of the Circuit’s most populous cities,22 as well as one of the nation’s fastest growing
cities.23

CIRCUIT DIVISION

I am also concerned about the size of the proposed circuit division which will re-
solve inter-divisional, intra-circuit inconsistencies.?4 I think that the Commission is
right to note that it “seem[s] paradoxical to respond to concerns about the present
limited en banc by creating a conflict body that is even smaller.?> The Commission
concludes that the Circuit Division’s composition will ensure that the views of the

18 Draft Report at 46.

19 Draft Report at 48.

20 Draft Report at 48.

21Cf 28 U.S.C. 48.

22 Population Division, U.S. Bureau of the Census, SU-96-10.
23 Population Division, U.S. Bureau of the Census, SU-96-14.
24 Draft Report at 44.

25 Draft Report at 44.
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majority of the court’s judges will predominate in that resolution.26 But how will
a body of seven judges (representing 28) do this? Currently, the limited en banc,
which is comprised of 11 judges, is often criticized for not being representative of
the circuit. I am concerned that a body of seven judges would similarly produce deci-
sions that are unrepresentative of the entire court. I believe that the Circuit Divi-
sion should be expanded to 13 or 15 members.

STRUCTURAL OPTIONS FOR THE COURTS OF APPEALS AND DISCUSSION OF APPELLATE
JURISDICTION

Finally, I was interested in the proposals discussed in parts 3 and 4 of the report,
such as authorizing the courts of appeals to decide selected cases with two-judge
panels and authorizing the judicial council of any circuit to establish district court
appellate panels to provide first-level review for designated categories of cases that
involve error correction, with discretionary review by the courts of appeals.

I was particularly interested in the statement of Judge Merritt and Justice White
on ways to reduce the caseload presented by diversity cases. I do not believe that
their plan suggesting changes in federal jurisdiction exceeds the Commission’s man-
date. As Judge Merritt points out, his plan recommends restructuring diversity ju-
risdiction by Congress and is aimed at reducing circuit court caseload substantially.
This certainly seems to meet the statutory command to make “recommendations for
such changes in circuit boundaries or structure as may be appropriate for the expe-
ditious and effective disposition of the caseload of the Federal Courts of Appeals.”
Congress can benefit from all of the Commission’s recommendations. I hope that
Judge Merritt’s statement becomes part of the final report and that the Commission
members consider including other proposals that will help with the “expeditious and
effective disposition of the caseload of the Federal Courts of Appeals.

conclusion

In closing, I would like to reiterate my appreciation for the Commission’s diligent
work and detailed draft report. I hope that my concerns can be addressed in the
final report. The points I have raised are not meant to imply that reform should
not move forward. In fact, lawyers frequently provide me with anecdotal evidence
that it takes too long for cases to reach conclusion in the Ninth Circuit, although
statistics may show otherwise. I believe firmly that the reasons the Commission
cites for division warrant speedy action.

Please do not hesitate to contact me if I can be of assistance. Thank you.

Sincerely,
JON KyL,
United States Senator.
Commission Proposal g)iiilé‘fg P&%‘;}zggn
Northern Division: 21.0 22.4
Northwest
Middle Division: 32.0 31.5
Northern and Eastern California, Nevada, and Hawaii
Southern Division: 47.0 46.1
Central and Southern California and Arizona
“AP Caseload Population
4-Way Proposal “A (percent) (percent)
Northern Division: 23.9 25.1
Northwest and Hawaii
Middle Division: 23.7 25.6
Northern and Eastern California
Southern Division: 38.0 37.0
Central and Southern California
Western Division: 144 12.0

26 Draft Report at 44.
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AP Caseload Population
4-Way Proposal “A (percent) (percent)
Arizona and Nevada
«p» Caseload Population
4-Way Proposal “B (percent) (percent)
Northern Division: 23.9 25.1
Northwest and Hawaii
Middle Division: 23.7 25.6
Northern and Eastern California
Southern Division: 30.4 31.8
Central California
Western Division: 22.0 17.5
Southern California, Arizona, and Nevada
. Caseload Population
Option #1 (percent) (percent)
Northern Division: 23.9 25.1
Northwest and Hawaii
Middle Division 53.3 50.9
Northern, Central and Southern California
Southern Division: 22.8 24.0
Eastern California, Arizona, and Nevada
. Caseload Population
Option #2 (percent) (percent)
Northern Division: 23.9 25.1
Northwest and Hawaii
Middle Division 54.1 57.4
Northern, Central and Eastern California
Southern Division: 22.0 175
Southern California, Arizona, and Nevada
: Caseload Population
Option #3 (percent) (percent)
Northern Division: 23.9 25.1
Northwest and Hawaii
Middle Division 38.1 37.6
Northern, and Eastern California, Arizona, and Nevada
Southern Division: 38.0 37.3
Central and Southern California
. Caseload Population
Option #4 (percent) (percent)
Northern Division: 23.9 25.1
Northwest and Hawaii
Middle Division 45.7 43.8

Northern, Eastern, and Southern California, Arizona, and
Nevada
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: Caseload Population
Option #4 (percent) (percent)
Southern Division: 30.4 31.8
Central California
. Caseload Population
Option #5 (percent) (percent)
Northern Division: 23.9 25.1
Northwest and Hawaii
Middle Division 30.4 29.5
Eastern, and Southern California, Arizona, and Nevada
Southern Division: 45.7 454
Northern and Central California

Senator GRASSLEY. Thank you, Senator Kyl.

Now, Senator Bryan.

Senator KyL. Mr. Chairman, before Senator Bryan, might I add
one other request? Judge Bill Browning from the Tucson District
Court is here. He was a member of the Commission, and I am not
certain whether he is on your panel to testify or not.

Senator GRASSLEY. He is not.

Senator KYL. I would urge the committee to consider at least per-
mitting him to make a brief comment or be available for questions
from the committee. He has much to offer.

Thank you.

Senator GRASSLEY. Thank you.

Senator Bryan.

STATEMENT OF HON. RICHARD BRYAN, A U.S. SENATOR FROM
THE STATE OF NEVADA

Senator BRYAN. Thank you very much, Mr. Chairman and mem-
bers of the subcommittee. I appreciate the opportunity to testify be-
fore you today on the issues raised by the White Commission and
the Federal Ninth Circuit Reorganization Act sponsored by our col-
league, Senators Murkowski and Gorton. My comments today will
focus on the Commission’s recommendations as they relate to the
Ninth Circuit Court of Appeals.

Let me observe at the outset that I am pleased that we are hav-
ing this discussion today in the context of a hearing before the Ju-
diciary Committee. As you know, there have been efforts in the
past to divide the ninth circuit through legislative riders on appro-
priations bills. In my view, an issue of this magnitude, one that
will have far-reaching implications not only for the West but for
the entire Nation, deserves to be considered in a thoughtful, delib-
erative manner by this committee. The old saying, “If it ain’t broke,
don’t fix it,” summarizes my view about the proposals to divide the
circuit, and I am pleased to see that the White Commission came
to the same conclusion.

I am concerned, however, with the Commission’s proposal for
other structural changes in the ninth circuit. The recommendations
of the White Commission represent an attempt to develop a solu-
tion to a problem that in my view does not exist. I have great re-
spect for the members of the Commission and for their hard work
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over the past year, especially given the relatively short timeframe
in which they were instructed to complete their study. I do not feel,
however, that they have cited any empirical evidence or other data
that justifies the proposed divisional structure for the ninth circuit
described in their report.

One of the most frequent criticisms of the court by those who
support the division is the 14 months on average it takes from the
notice of appeal to the determination of the case, which is 4 months
greater than the national average. There is a simple reason for this
delay. Congress has refused to fill the vacancies that exist on the
court. There are currently seven vacancies on the court which rep-
resent one-quarter of the authorized judgeships, and for the better
part of the last 4 years, the court has functioned with only 18 ac-
tive judges. It is unfortunate that the Commission was not able to
analyze the impact of these vacancies on the court’s timetable for
disposing of its caseload.

It is also a bit ironic that some members of the Senate who have
advocated splitting the ninth circuit have also played a leading role
in blocking the effort to fill the vacancies on the court.

Another criticism which has been perceived is a lack of consist-
ency in maintaining a uniform body of Federal law in the Western
States due to the size of the court and the large number of possible
panel contributions. Although I do not believe there is any evidence
to support this criticism, I also do not feel that the Commission’s
recommendation to create three new adjudicative divisions, includ-
ing two within the State of California, will do anything to address
this perceived problem. In fact, if implemented, it could have just
the opposite effect, and I know that Judge Hug will address this
issue in more detail.

But I think it is important to note that the overwhelming major-
ity of judges and attorneys in the ninth circuit are satisfied with
its current structure.

Underlying the many criticisms that have been leveled at the
court is the real issue that some members have proposed splitting
the ninth circuit from time to time. They simply do not like the de-
cisions rendered by the court. Some sponsors have made clear their
displeasure with many decisions issued by the court, particularly
in the area of environmental law. Surely not all of the decisions of
the ninth circuit—or, for that matter, any circuit—come down the
way that all of us would favor. I myself have cosponsored legisla-
tion to reverse certain decisions of the ninth circuit in the past. But
I do not believe that differences over the decisions rendered by the
ninth circuit are adequate grounds either to split the court or to
restructure it.

One of the most telling aspects of the Commission’s report, in my
opinion, is contained in the additional views of Judge Merrit and
Justice White where they state,

We believe that no legislation extending Federal juris-
diction into areas that traditionally fall within the scope of
State regulation or prosecution should be enacted without
full and informed consideration of the appropriate balance
of jurisdiction between State and Federal courts, as well as
the effect that proposed legislation will have on the ability
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of the Federal courts, including the courts of appeal, to
carry out their core functions.

This admonition to Congress is well taken, and it is not a par-
tisan issue. Members of Congress on both sides of the aisle have
been increasingly guilty over the years of engaging in a game of
one-upsmanship to show which party is tougher on crime, for ex-
ample, and the result has been the federalization of a wide array
of criminal conduct in this country.

One of the results of this endeavor has been to increase the case-
load of our Federal courts. I believe it is time for Congress to ad-
dress this trend before we move to do serious damage to the admin-
istration of justice in our Federal court system.

Mr. Chairman, I thank you and the members of the subcommit-
tee for letting me share my thoughts with you today. I believe that
the Ninth Circuit Court of Appeals is functioning as well today, if
not better, than any other circuit throughout the country, and I
would be extremely cautious to implement costly and untested
structural changes.

I thank you again, Mr. Chairman.

Senator GRASSLEY. Senator Bryan, thank you.

Now, Senator Reid.

STATEMENT OF HON. HARRY REID, A U.S. SENATOR FROM THE
STATE OF NEVADA

Senator REID. Mr. Chairman, members of the committee, I am
very grateful that you are holding this hearing. It is extremely im-
portant, as Senator Kyl and the other people who have testified
this morning have said.

Senator Kyl, it appears—and we have spoken personally on this
on a number of occasions—favors a split of some kind. Senator
Murkowski favors the Commission’s divisional approach.

Mr. Chairman, there is some concern as to how we are going to
handle the alleged problems in the ninth circuit. As I have indi-
cated, some of our colleagues have expressed reasons why they feel
the ninth circuit should be either split entirely or into three
intracircuit divisions recommended by the White Commission.

While the ninth circuit undoubtedly faces challenges which must
be addressed, I think that we should approach this very cautiously.
I was involved with the establishment of the Commission, as a
number of the Senators who are now testifying and have testified
were. I recognize the efforts they have put forth. I commend the
Commission for stating their recommendations are not based upon
any disagreement of court decisions. I have always been concerned
that some of the advocates of structural change within the ninth
circuit have been driven by dissatisfaction with certain decisions
handed down by the circuit, and I commend the Commission for
distancing themselves from such motivations.

Mr. Chairman, Congress last passed legislation which signifi-
cantly changed the structural composition of the Federal Courts of
Appeals back in 1981 when the States of Alabama, Georgia, and
Florida were separated from the fifth circuit to create the eleventh
circuit. I am sure we could identify some similarities and dif-
ferences between the pre-1981 fifth circuit and the ninth circuit
today.
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But, Mr. Chairman, there is one distinction that deserves par-
ticular attention this morning. In 1981, the overwhelming majority
of the circuit judges of the fifth circuit and lawyers who practiced
in the fifth circuit agreed that such a major overhaul was the best
course of action to follow.

As we consider structural changes in the ninth circuit here this
morning, the exact opposite is here today as we had in 1981. In
January of this year, in a meeting of the ninth circuit’s 35 active
and senior circuit judges, 25 judges rejected an outright split or the
Commission’s recommendations for intracircuit divisions. Only 4 of
the 35 voted to approve intracircuit divisions; also, only 4 voted to
approve a circuit split; and 2 of the judges abstained completely.

Furthermore, an overwhelming majority of attorneys who prac-
tice in the ninth circuit oppose these radical structural changes.
This opposition is bipartisan, Mr. Chairman. Actually, it is non-
partisan. In fact, of the two judges from whom you will hear today
who will argue against a circuit split or adoption of the Commis-
sion’s recommendation, one is a registered Democrat, the other is
a registered Republican.

There is another area of opposition that should be of special sig-
nificance to our colleagues, especially the chairman and the rank-
ing member of this subcommittee, whose States are not within the
ninth circuit. The chief judges of eight of our country’s circuit
courts of appeals have publicly opposed the intracircuit divisional
approach as recommended by the White Commission.

Mr. Chairman, I would also like to call the committee’s attention
to the statement written and submitted by Prof. Arthur Hellman
of the University of Pittsburgh School of Law. He has actually
spent most of his life, his academic life, dealing with the Federal
courts of appeal, and he has devoted a significant amount of time
to the ninth circuit. I think you will find his statement very useful.

Mr. Chairman, I would like to say a few additional things. First,
the State of Nevada is very proud of the chief judge of the ninth
circuit. Procter Hug has rendered great service to the State of Ne-
vada and to this country as a judge of the Ninth Circuit Court of
Appeals. Senator Bryan and I had the distinct pleasure of serving
with his father in the Nevada State Legislature. Procter Hug, Sr.,
was one of the finest men that I have ever dealt with. He was a
wonderful member of the State legislature, a great educator, and
now one of our high schools in Reno, NV, is named after Procter
Hug, the chief judge’s father. So we are very proud of Procter Hug,
dJr., as well as Procter Hug, Sr.

I would also like to direct your attention to the good work done
on this committee by Senator Feinstein, the senior Senator from
the State of California. She is going to introduce legislation some-
time next week which I think is extremely important, and I am
going to support her in her efforts. As I understand her legislation,
she would recommend three basic changes:

One, en banc panels would be required to be a majority of the
active judges. Right now we have 28 judgeships, so that would
mean 15 would be a majority.

Two, Senator Feinstein would require that at least one judge on
any panel be from the same region from where the case has origi-
nated.
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And, three, the decision to hear a case en banc currently requires
the approval of 51 percent of the judges. She would drop that per-
centage to one-third of the judges.

I think this is an important improvement of what we now have.
I would hope that she will introduce that legislation next week
with me as an original co-sponsor.

Mr. Chairman, I think that what we do here today—what you do
here today, I should say, is of extreme importance to the country.
The ninth circuit is the largest circuit in terms of population, and
when you add in Alaska, certainly in territory—you add Alaska to
any circuit, and it will be the largest region, the largest circuit. But
we feel that we don’t need to radically change what is going on in
the ninth circuit. I think the approach of Senator Feinstein is one
that we should address very closely. I think it is one we could pass.
I think we could do it very quickly. And if that does not work—
Whi((llh I think it would—then we could take another look down the
road.

Senator GRASSLEY. Senator Reid, I thank you. I thank all of our
colleagues. I have no questions of this panel. I would turn to Sen-
ator Torricelli if he does or anybody else that is on the committee
that wants to ask our colleagues questions.

Senator TORRICELLI. Thank you, Mr. Chairman.

Mr. Chairman, I have a statement I would like to put in the
record at the beginning of the hearing.

Senator GRASSLEY. It will be received and included in the record.

[The prepared statement of Senator Torricelli follows:]

PREPARED STATEMENT OF HON. ROBERT G. TORRICELLI, A U.S. SENATOR FROM THE
STATE OF NEW JERSEY

Thank you Senator Grassley for holding today’s hearing. I would like to welcome
Senators Feinstein, Kyl, Reid, Murkowski, Bryan, and Gorton, as well as the other
distinguished witnesses.

Article I of the Constitution grants Congress the power to structure the Federal
Courts: “The Congress shall have Power * * * To constitute tribunals inferior to the
supreme court.”

Article III reiterates that power: “The judicial power of the United States shall
be vested in one Supreme Court, and in such inferior courts as the Congress shall
from time to time ordain and establish.”

As with other exercises of our enumerated constitutional powers, I believe those
advocating action carry a heavy burden. There must by necessity be a strong pre-
sumption that Congress retain the current court structure.

Beginning with the Judiciary Act of 1789, in which we created the lower federal
courts, Congress has exercised its constitutional power with great care.

In 1891, we passed the Circuit Court of Appeals Act, which essentially created
the modem federal court structure. Since 1891, we have acted only four times to
structurally alter the circuit courts: creating the 10th Circuit in 1929, the D.C. Cir-
cuit in 1948, the 11th Circuit in 1981 and the Federal Circuit in 1982.

Thus, history demonstrates that we have shown ample discretion in altering the
structure of the circuit courts. We have done so only when a consensus existed that
such change was warranted.

As I reviewed the White Commission report, and the testimony to be given today,
it became clear that there is no unanimity on the questions before us—other than
that fact that the Ninth Circuit is geographically large.

But there was never a question that the Ninth Circuit is large. It encompasses
nine states, Guam, and the Commonwealth of the Northern Mariana Islands. The
Ninth Circuit Court of Appeals is the largest circuit in the country with 28 author-
ized judgeships—although it should not go without noting that there are 7 current
vacancies on the circuit, a full 25 percent of the seats.

But clearly size is not the question. Instead, we must ask ourselves if the actions
we take can make the administration of justice in those federal courts more efficient
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and effective. The White Commission found: “There is no persuasive evidence that
the Ninth Circuit is not working effectively.” As we will hear today, the majority
of the judges and attorney’s who practice in the Ninth Circuit day in and day out
do not think that a change is necessary.

Finally, we must guard—perhaps as much as any other time in the legislative
process—against the insertion of political or ideological purposes into this process.

Senator REID. Mr. Chairman, I know you may have some ques-
tions, but there are people here who could answer them. I know
you have heard a lot of excuses, but I have got my wife waiting.

Senator TORRICELLI. That is the best one possible.

Senator GRASSLEY. Anybody who needs to go obviously can go,
but I want to make sure that my colleagues get a chance to ask
questions.

Senator Feinstein.

Senator FEINSTEIN. I have no questions.

Senator GRASSLEY. Senator Sessions.

Senator SESSIONS. I guess my question would be: Do any of you
want to go further than division and go to an actual split? I was
present the day the eleventh circuit was created from the fifth cir-
cuit split. It worked marvelously and naturally, and I am almost
stunned that people aren’t unified at least in some sort of plan to
divide this circuit.

Senator GORTON. Well, if I could take that on, of course, from the
early 1970’s, I have been a devotee of the Hruska Commission rec-
ommendation that literally we have a division into new circuits.
That was the proposal that I have introduced in the past, and I
think Senator Kyl has, and it was what was passed by the Senate
here.

The division structure had not occurred to me at any time there.
And as I said in my opening remarks, I am willing to admit from
my perspective that the White Commission report is preferable to
the bill that I was introducing previously. It seems to me that it
met, for all practical purposes, all of the previous criticisms of the
earlier bills, and because it is universal in nature, it removes the
pressure for an increasing number of circuits in the United States
as the population and caseload of the whole country grows.

So I guess my conclusion is that I like this better than I did my
earlier bills.

Senator SESSIONS. Well, that is good.

Senator KyL. Mr. Chairman, might I make a comment on that?

Senator GRASSLEY. Senator Kyl.

Senator KYL. I think there are two reasons why the White Com-
mission concept, if not the specific proposal, is warranted. The first
is political. A circuit split is probably a bridge too far. You have
seen the division among us even to have adjudicative divisions and
leaving the circuit intact. That is going to be hard enough, let alone
splitting the circuit.

But there is a second substantive reason why I think the White
Commission was ingenious. There is a point at which if you con-
tinue to split circuits, you are probably going to need to consider
some kind of intermediate appellate court between the circuit court
of appeals and the U.S. Supreme Court to resolve the ever-increas-
ing number of conflicts among the circuits. That is something that
I think would be very, very bad, and I know a lot of people agree.
And this is one way to obviate that, to create a situation in which



26

the number of circuits remain the same and you work out any dis-
agreements within the circuit at the circuit level with a special di-
vision that would resolve any conflicts between the divisions or
among the divisions so that you don’t increase the number of con-
flicts among the circuits which the U.S. Supreme Court would have
to resolve.

So it is a way to deal with the future problem of increasing popu-
lation in this country and the pressure to continue to divide cir-
cuits. I think it is pretty ingenious in that regard.

Senator SESSIONS. Well, I am glad to hear you are favorably dis-
posed to consider that. I don’t have a strong feeling one way or the
other, other than I do not believe it is an effective way to run a
court to have one this large. We had testimony—Senator Grassley
did—in this committee last year when at least two chief judges of
other circuits said that 12 or 14 judges was as large as a circuit
should get. The ninth circuit is already twice that size, and its ratio
of population to judges is even more than that.

So I think addressing the problem is necessary, and I am open
to your suggestions on how to do it.

Senator BRYAN. Mr. Chairman, may I respond? I won’t repeat all
of my reasons, but as Senator Sessions knows, I favor neither the
split nor the administrative division. California is clearly the 800-
pound gorilla in this scenario, but the majority, overwhelming ma-
jority of practitioners and members of the bar of my State, which,
by contrast to California’s 32 million, is about 1,800,000, is very
comfortable with the present situation. I, like my colleague and
friend, Senator Kyl of Arizona, am a member of the bar. I have
practiced before the ninth circuit, and I would simply say for those
members of the bar in my State and the members of the judiciary,
we favor retaining the present system.

I just think the record needs to reflect that.

Senator TORRICELLI. Mr. Chairman.

Senator GRASSLEY. Yes, Senator Torricelli.

Senator TORRICELLI. Thank you, Mr. Chairman.

For me, and perhaps for me alone, this is an argument of first
impression. I have heard discussion of this problem, but the ninth
circuit is a long way away from home. And I haven’t been exposed
to a great deal of this before.

Let me simply just suggest the following impression: If indeed
this is a problem of size and efficiency, I think all of us would be
sympathetic. It is persuasive that the White report noted that it
did not discover difficulties in the operation of the circuit. That
bears some considerable weight.

One is left wondering whether there is a concern for the oper-
ation of the circuit or whether this is a modern equivalent of FDR’s
court-packing attempt for ideological reasons.

It is further suspect because there are seven vacancies in the cir-
cuit, and I trust the same enthusiasm with which people would
change the circuit is now leading to pressure to assure that those
vacancies are filled so that the circuit is operating properly.

I come to no judgment on any of these, but they are questions
in my mind.

I am, though, left finally with this. For whatever the States in-
volved should decide—and I believe the rest of us in the Senate
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should largely be guided by the States that are in the circuit and
what you think is best for the operation of justice in your own re-
gion of the country—the one thing that goes to a national concern
where I believe we have a legitimate interest is this issue of divid-
ing a State into these divisions. To me it is somewhat of a con-
tradiction of our concept of national union and how the courts have
worked with the States. You can imagine a State administrative
action or action of the California State Legislature or, indeed, an
agency of the Federal Government in California being in these two
divisions, what it will create in a temptation for forum-shopping,
or if at any moment there are contradictory views in the two divi-
sions, and the time in which it takes the circuit or the Supreme
Court to resolve these conflicts, the State of California or Federal
agencies or private citizens would be left in legal limbo.

So I believe this is largely a judgment for all of you to reach, and
I think much of the Senate will be guided by your wisdom. But
there is in my mind that one national concern in that order in the
courts, avoidance of conflict, and efficiency is a legitimate national
concern. And at least because it is the first time that this plan of
division has been raised, that will attract some attention no matter
what you should all decide.

Thank you, Mr. Chairman.

Senator GRASSLEY. Senator Torricelli, I thank—yes, Senator Gor-
ton.

Senator GORTON. Two points to Senator Torricelli. Whatever you
think of the ideological predilections of your colleagues in the Sen-
ate, Senator, I doubt that they can be applied to Justice White.
And, second, I think there is a distinct difference between dividing
a State into two circuits and what is little more than an adminis-
trative division within the same circuit, which ultimately comes up
with the same laws, but it is a consideration and it is one that not
only Senator Feinstein raised but Senator Kyl as well.

Senator TORRICELLI. If T could, Mr. Chairman, I think that is a
good clarification. But because this is the first time this is done,
it isn’t entirely clear to me how this would function. Whether it is
administrative or whether we are adding a new layer of appeal
which will cause not only expense and delay, but conflict. And it
is hard to know because it hasn’t been done before. That is why
I think it should be discussed.

Senator KYL. Mr. Chairman, Senator Torricelli, might I just
make one clarification? The White Commission recommendation is
that all of the administrative functions of the court be retained cen-
trally. So all of the administration would remain as it is. The only
thing that would change would be the adjudicatory panels, the way
that the judges are assigned to actually hear cases and decide
cases. That would be done by division.

The points you raise I think are well made, and all of these are
important considerations, not just for the ninth circuit but because
they could theoretically form a precedent for dealing with other cir-
cuits as they become larger.

Senator TORRICELLI. There is a central question that I generally
don’t understand, unlike most questions asked in this institution
where people already have the answers in mind. If the California
State Government takes some administrative action which someone
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believes is contrary to the U.S. Constitution, and they must decide
whether or not to go and file this with a district court in San Fran-
cisco or Los Angeles, how do we avoid the fact that they are review-
ing who the judges are and trying to predetermine a result by en-
gaging in forum-shopping?

Senator GORTON. Well, they are doing that now.

Senator KYL. Yes, Mr. Chairman, if I could, every good lawyer
seeks to determine where the best forum would be, and when you
have different district courts among which to choose from, obvi-
ously that is one of the considerations that you take into account
before you file your lawsuit.

The district courts are the court of first impression. That is
where the lawsuit is filed, so that is done today. I think it is a bit
of a stretch to say now let’s see which one of the appellate divisions
would decide this depending upon where we file it, and then you
are going to have to figure out, well, which one of the judges are
likely to sit on the panel. It becomes rather attenuated to use that
as a criterion. It is theoretically possible, but I think the way the
Commission resolved that was to say that the decisions of any divi-
sion are not binding on the other divisions and that you have a
conflict resolution mechanism for that. It is still theoretically pos-
s}ilble, but I think a fairly small matter in the overall scheme of
things.

Senator TORRICELLI. Thank you.

Senator BRYAN. Mr. Chairman, if I might, Senator, before we em-
brace this divisional concept, I think we want to listen very care-
fully to the testimony of Judge Hug. He believes, that this concept
will make it more difficult to develop a consistency in circuit law,
and, I think this ought to concern every litigant—that by so doing,
we add an additional level of potential appeal which will delay fi-
nality. He will make that argument far more persuasive than I, but
I hope you will have a chance to hear from him and, if not, to read
his testimony.

I thank you, Mr. Chairman.

Senator GRASSLEY. I thank all my colleagues.

Senator GRASSLEY. I now call Ronald Olson. Mr. Olson is a part-
ner with the Los Angeles-based law firm of Munger, Tolles &
Olson. He is also a former member of the ABA Committee on the
Ié‘ederal Judiciary and the former chairman of the ABA Litigation

ection.

Mr. Olson, we offer you our condolences and understand why you
asked to go early, and also, thank you for making it here today to
testify under these circumstances. So would you please proceed?

Oh, let me announce not only for you but anybody else, whenever
we have this vote, I have worked out with Senator Sessions that
I would go vote early and come back, and then he would go vote,
so we will not have to call adjournment or temporary recess of the
committee hearing.

Would you proceed, Mr. Olson.

STATEMENT OF RONALD L. OLSON FROM MUNGER, TOLLES &
OLSON LLP, LOS ANGELES, CA

Mr. OLsON. Thank you, Senator Grassley. Let me say it is a high
honor to appear before your committee, a high honor to appear be-
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fore my Senator, Senator Feinstein, and just in case it may add a
wee bit of credibility to what I have to say, the first 22 years of
my life were spent in the great city of Manilla, IA.

Senator GRASSLEY. Spelled with two L’s.

Mr. OLsON. Two L’s. We both know that.

Senator GRASSLEY. It is one of our 945 outstanding communities
in Iowa. [Laughter.]

Mr. OLSON. As a starting premise, I presume that whether one
looks from the perspective of a designer of Federal institutions, as
each of you does, or from the perspective of a user of Federal insti-
tutions, as I do, I think we would all readily and quickly agree that
our U.S. Courts of Appeals are among our most important Federal
institutions.

From my perspective as a user, a lawyer for 33 years, appearing
in Federal courts from here to California, certainly including the
courts in the eighth circuit, the fifth, the eleventh, and even in the
second, and the great State of New Jersey, I can honestly say that
I know of few Federal institutions that operates as effectively or as
efficiently as the U.S. Court of Appeals for the Ninth Circuit.

I think it is somewhat ironic that the very document that has
served as the basis for the proposed legislation to fundamentally
change and divide the ninth circuit does not disagree. The White
Commission, whose individual members I have the highest regard
for, found, “There is no persuasive evidence that the ninth circuit
is not working effectively.”

It also wrote,

Maintaining the Court of Appeals for the Ninth Circuit
as currently aligned respects the character of the West as
a distinct region. Having a single court interpret and apply
Federal law in the western United States * * * is a
strength of the circuit that should be maintained.

These findings alone, in my opinion, and in the opinion of two
different American Bar Association committees that have recently
looked at it, the Litigation Section and the Standing Committee on
Federal Court Improvements, as well as my own hometown bar as-
sociation, the Los Angeles County Bar Association, believe that
these findings alone should blunt any proposal to fundamentally
change or divide the ninth circuit.

With all due respect to Justice Kennedy, who was cited by Sen-
ator Kyl a moment ago, it seems to me he has it wrong. The heavy
burden of persuasion should not be on those who are advocating
the status quo but, rather, on those who are proposing to change
a fundamental Federal institution that has served our country
well. That is point one.

Point two is the faulty notion that greater regionalism will some-
how advance federalism. Each circuit court implements congres-
sional policy and direction from the Supreme Court. I know of no
jurisprudence or judicial philosophy or political philosophy that
suggests that the national legal function, the interpretation of
those laws that you Senators every day work to bring to the benefit
of our public, nothing that suggests that national function is better
attained through smaller and more sharply regional courts. But
that is exactly what the White Commission has proposed.
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I would like to insert here, if I may, a comment that is respon-
sive to what I have heard from the Senators thus far this morning,
a huge emphasis on the number of reversals coming out of the
ninth circuit, opinions coming out of the ninth circuit reversed by
the Supreme Court.

I want to say, first of all, that it seems to me the emphasis on
numbers is misplaced, for a whole lot of reasons. In the first in-
stance, for every case that is taken by the Supreme Court and re-
versed, there are hundreds—if you want to look at statistics—
where the court must have gotten it right.

But even if you look at the reversals, it seems to me inappropri-
ate to take an aberrational year like 1997 and turn it into a reason
to, again, fundamentally change a Federal institution. As Senator
Feinstein pointed out, more recent experience is more even, and in
the statistical sense, competitive and appropriate vis-a-vis the
other circuits.

Second, on that point, I know of absolutely no evidence to sug-
gest that there is a correlation between size and getting it right.
None. I don’t think there is any that exists.

So far as I know, most of those decisions that were reversed from
the ninth circuit came out of three-judge panels, just like most of
the decisions that get reversed elsewhere. Three judges, not 28, 24,
or 18. But it is three judges who come together with their own
incllepgndent minds and their own assessment of the legal issues in-
volved.

The Supreme Court takes—and I know this from personal experi-
ence of having briefed hundreds of cert petitions—takes only the
most important and most difficult questions. And when there is a
reversal, it is often by a split decision. And to condemn a court be-
cause they come up short on the 5-to-4 vote or the 6-to-3 vote
seems to me to be a little wrong-headed.

Third, the proposal that has been made would, in my opinion,
only exacerbate the very problem that the Senators seemed to have
focused most sharply on. One should understand that the Ninth
Circuit Court of Appeals is served by one of the most sophisticated
clerk’s offices in the country. Among other things that they do is
code every issue that comes before the court in every appeal, and
by coding these issues, they are within minutes able to relate relat-
ed cases to the panels deciding any particular case.

The myth that because there are hundreds of opinions coming
out of the ninth circuit and judges can’t read all as a reason for
the number of reversals is, as I suggest, a myth. The judges read
those decisions that are most pertinent and relevant to the case be-
fore them, and they have many, many tools, including this coding
technique, for accomplishing that.

The panel decisions that exist today in the ninth circuit are bind-
ing throughout the circuit. Every judge must respect a panel deci-
sion that has been made. Under the proposal that will be made—
that has been made, each of the three divisions will have decisional
autonomy. They are to give substantial weight, whatever that
means, to the decisions of the other divisions, but they have
decisional autonomy. They can ignore it. In effect, there is an en-
couragement to differences of view rather than what we now have,
a mandated consistency.
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All judges today participate in proposing and voting on whether
a case should go en banc, every single judge, and when a case is
rejected for en banc, every single judge has participated in that
judgment that it does not deserve en banc consideration.

When it does go to an en banc hearing, it is correct that it is
heard by only 11 of the judges, and I applaud Senator Feinstein
and her proposal for improving the current en banc process that we
have. And I think it would go a long way toward adding some addi-
tional consistency to what we have in the ninth circuit. But I want
to contrast that with what the proposal would do.

The proposal would have three divisions, each, as I say, having
decisional autonomy. There would be a separate en banc process in
each of those divisions. Only the so-called resident judges would
vote on whether or not something should go en banc. Those judges
sitting out of division, a California judge sitting in the Northern
Division, for instance, would not even have the right to vote. And,
of course, all of the judges sitting in the other divisions would not
have the right to vote. So there would be less not more participa-
tion by the court as a circuit in the en banc process.

I would point out that one of the things that would occur in the
en banc process as proposed is that after there has been a decision
by one of the divisions that is in square conflict, as the White Com-
mission puts it, with a decision in another division, then and only
then would this circuit division, the overriding division, court, have
the ability to take that conflict and resolve it. It would deny
circuitwide en banc consideration of what we now have available
to us in addition to conflicts, and that is cases of exceptional impor-
tance. And we all know that there are a number of cases of excep-
tional importance. That is not even a justification for getting to the
circuit division consideration.

So I suggest to those who are concerned about the reversal rate
that the proposal that has been made will not be helpful, but harm-
ful to what your objective seems to be.

Seemingly, the premise of the White Commission report is the
hunch—no analysis has been put forward, but the hunch that
greater efficiency and effectiveness will be attained through a tri-
partite Ninth Circuit. But in practice, for us litigants and lawyers,
as well as for the Government, the proposed imposition of regional
divisions is sure to add, not subtract, to cost and complexities.

From the Government perspective, staffing and offices of the sep-
arate divisions would surely be duplicative and expanded. This
splitting to achieve efficiency is not only counterintuitive, but it is
at odds with what we see going on every day in our private sector.
Today what we have are mergers—mergers that are being justified
to the public and to regulators by size, efficiencies, and by the
elimination of overlapping employees and functions. This proposal
goes the exact opposite direction.

From the user perspective, the absurdity seems obvious. Con-
ducting California statewide business under the jurisdiction of two
different Federal court divisions, each with decisional autonomy
but for those square conflicts I spoke of, and the notion that a liti-
gant in the West now would have three levels of Federal decision-
making—the district court, the regional division, and the circuit di-
vision—is sure to add to inefficiency, time delay, and expense for
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both business and litigation. And it would also for those same rea-
sons place the Western United States at a disadvantage versus
other parts of the country where States operate under a single Fed-
eral court system with only two levels of Federal decisionmaking.

My clients, who regularly complain to me about too much litiga-
tion expense, time, and complexity, would not see this as a step in
the right direction.

The ninth circuit because of its size has, in fact, been one of the
most innovative of the Federal circuits. Often it has been first with
procedural innovations and automation to the benefit not only of
the ninth circuit but all Federal circuits.

Senator SESSIONS [presiding]. Mr. Olson, I believe your time has
expired considerably, so

Mr. OLSON. I thank you very much for the consideration you
have given me, and I am delighted to submit my statement and re-
spond to any questions that you would have.

Senator SESSIONS. We would be delighted to. Senator Grassley
and Senator Feinstein have gone to vote. I could at least get some
of my questions out of the way while they are gone. I am not sure
we would want to start the next panel until they return.

Mr. Olson, I suppose my observation just as a person who spent
15 years full-time in Federal court practicing before Federal judges
is that we ought to and the goal is to have one national law. Sen-
ator Biden made a speech on the floor one night, and I happened
to be presiding, and he said he didn’t like the idea that some of
the members who wanted to split the circuit wanted to do so be-
cause they thought they could have home law as opposed to na-
tional law and there wasn’t but one Constitution. It was one of his
best, most eloquent efforts, I thought. That is the goal, to have a
uniform national law.

My observation would be that there is a consistently high rever-
sal rate in the ninth circuit. I do not think that is necessarily the
most critical issue as to whether it ought to be divided, but I think
it is a factor. Would you disagree with me that the larger the court
gets, the harder it is to have collegiality, to work out differences,
and to speak with one voice?

Mr. OLSON. Let me split that up. With all due respect, I think
I would disagree, Senator Sessions. With regard—at least in part,
with regard to collegiality, certainly any institution that gets larger
lacks some of the personal contact that one has in a smaller insti-
tution. But as our former Chief Judge Wallace pointed out, the
Federal courts are there to serve not the judges and not their per-
sonal relationships, but the people. And I don’t think that ought to
be a controlling consideration.

I will also point out, however, that the ninth circuit has been in
the forefront of using all of the new means of communications to
increase collegiality. They conduct conferences, for instance, by vid-
eoconference. They have for many, many years communicated
through e-mail, which seems to be overtaking the rest of the world,
although it hasn’t caught up with me yet. So collegiality I think is
a bit overrated.

With regard to the reference to getting it right and the reversal
rate, again, I want to underscore that by splitting into three divi-
sions, it will only increase the likelihood of there being differences
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as opposed to increase the likelihood of there being a consistency
and decrease the likelihood of reversals.

Senator SESSIONS. Well, wouldn’t that review system that they
have set up work out the differences in a more effective way with
a new system than with the present system?

Mr. OLSON. No; and let me try to hit that head-on.

First of all, with regard to the review system, let’s make sure we
understand it. Each division would have decisional autonomy. That
means it is, as the White Commission puts it, supposed to give sub-
stantial weight to the other divisions, but it is not bound by it. So
they can make their own decisions.

Once there is a decision made in a particular circuit, it gets re-
viewed in that division only if a vote of the resident judges in that
division say it should be reviewed en banc in that division.

The only decisions that get attention at the circuit division level,
which I think the Senator is referring to mostly, are those where
there is, as the White Commission puts it, a square conflict, wheth-
er it be by a panel decision or an en banc decisions, but a square
conflict between decisions in two different divisions. That leaves a
huge, huge room for disagreement.

I will tell you one thing. I have spent time clerking for a Federal
judge, and I have spent a lot of time advocating to Federal judges.
And for those who want to avoid a square conflict in the way in
which an opinion gets written, I suspect it would be fairly easy. I
don’t think you are going to get the kind of consistency out of this
review system that is suggested.

Senator SESSIONS. Well, I think fundamentally there are two
problems with the ninth circuit’s reversal rate. One of them is that
philosophically they are not in tune with the rest of the country.
I have read their criminal opinions for 15 years, and I have seen
many criminal cases, and it was a well-known fact all over this
country that when you don’t find any other law to support a crimi-
nal defendant’s case, you can find a case in the ninth circuit. And
judges do not respect those opinions in other circuits as highly as
they do opinions from other circuits.

Now, that is a fact. I have been there. I know that. It just hap-
pens to be where I spent 15 years of my professional career. So
they are out of sync, and dealing with that is part of our confirma-
tion process and it is also the President’s responsibility.

I do think perhaps that is not all of it. I wonder maybe there is
some way we could develop a closer collegiality. Certainly the
judges we have heard testify from the other circuits indicate that
they don’t want their circuits to grow, that they would rather take
on a heavier caseload than to divide or add more appellate judges.
They would rather dispose of more cases per judge than add
judges.

Let me ask you one question as a practicing lawyer, the state-
ment was made that the bar opposes the division. Has there been
any formal survey of that? And what kind of numbers were re-
turned?

Mr. OLsoN. First of all, let me say that there has been a formal
consideration of it in the Los Angeles County Bar Association, of
which I am a member, and it has taken a formal position opposed



34

to it, as has a large number of other bar associations within the
circuit. I cannot cite to them with specificity.

With regard to the American

Senator SESSIONS. To your knowledge, you are not aware of any
circuitwide survey?

Mr. OLSON. Not a circuitwide survey, no.

With regard to the American Bar Association, let me make plain
that it has received, to my knowledge, the consideration of those
two committees that I have just cited, the litigation section and the
Standing Committee on Federal Court Improvements. Both have
taken strong stands against the proposal that has been made. They
have put before the House of Delegates of the ABA, I am told, for
a decision this August, a resolution that would formally assert that
position on behalf of the entire ABA. That has not been voted on.
Let me make that clear. That at this point is in the form of a reso-
lution.

And if I may comment on what the Senator just said a moment
ago about being out of step, I know the integrity with which that
concern is expressed by Senator Sessions, and I have followed that
point of view as expressed for many years. Whether I disagree or
agree is irrelevant. I do think, however, that the Senator answered
his own concern by saying that that is not a function of size or effi-
ciency or effectiveness, but a function of who it is that is sitting on
the court.

More collegiality between those who, in the Senator’s view, have
it wrong isn’t going to change anything. It seems to me this is an
issue to be taken up at the time of confirmation or the time of ap-
pointment, and whether or not we are appropriately served in that
regard is a wholly separate question than this very fundamental
proposal that has been——

Senator SESSIONS. Well, there are a lot of factors there. I think
one of the arguments and concerns is that you have so many three-
judge panels, the likelihood of an odd panel coming together that
has a divergent view from the majority increases, and there is less
of a sense that we are bound together and have an obligation to
speak with one voice for the circuit, perhaps that is a factor here.
Would you deny that, disagree?

Mr. OLSON. I would disagree, and I would, more importantly,
argue that the proposal that has been made would only exacerbate
the concern the Senator raises. Today, if there is an aberrational
panel decision, any single judge on the ninth circuit has the right
to propose an en banc reconsideration of that decision. And I am
told that with regularity there is hot debate among the judges of
the ninth circuit on whether to receive a case en banc. But each
single judge can raise that if they think there has been an aberra-
tional decision made. And each single judge gets to vote on whether
or not it goes en banc.

Under the new proposal, that would not be the case. Only for the
en banc reviews in the divisions, only the resident judges would
vote, not the nonresident judges, and none of the judges in the
other divisions would vote. You would have less of a participation
than you have now, and it would be less reflective of the entirety
of the court, of the circuit.
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So I think, to my sense, anyway, this would only exacerbate rath-
er than correct the concern that is expressed.

Senator SESSIONS. Well, you make some good observations on
that. I think it is a matter that ought to be studied. I think the
circumstances requiring splitting of a circuit have occurred before,
and we know how that works. This would be a rather novel and
unusual approach for sure, and I do believe we should study it.

There does appear to be a political lack of will here. It has been
tried and debated, as I understand it, long before I came here to
divide this great circuit. So maybe it would be a good thing now
to get our next panel up and introduced. Thank you, Mr. Olson, for
sharing your insight and the effort you have made to articulate
these matters.

Mr. OLsON. Thank you, Senator.

[The prepared statement of Mr. Olson follows:]

PREPARED STATEMENT OF RONALD L. OLSON 1
INTRODUCTION

Thank you for the opportunity to add my views to the thoughtful debate regarding
the workings of the Ninth Circuit, the findings and recommendations of the White
Commission, and the Ninth Circuit Reorganization Act.

By way of introduction, I am a Los Angeles lawyer who has for thirty-three years
practiced before federal courts throughout the United States. I regularly argue cases
before the Ninth Circuit and work with the judges to improve it. I believe the Ninth
Circuit to be among the most vital, effective, and innovative courts in which I have
practiced, and fear that the changes now proposed will take the Circuit in exactly
the wrong direction. I previously submitted prepared testimony to the White Com-
mission, and comments to the White Commission’s draft report, and am pleased
that the Commission has recognized the wisdom in retaining the Ninth Circuit as
single federal Circuit Court for the Western states. I appreciate the invitation to tes-
tify again, this time before this Senate subcommittee, and offer the following testi-
mony in opposition to the Commission’s recommendation that the Court be reorga-
nized into three semi-autonomous divisions.

1. The White Commission itself acknowledged that the ninth circuit is functioning
well and should not be split; therefore, there is no basis to impose the new, com-
plex divisional structure on the well-functioning court

As a lawyer, I place the burden of persuasion on those who seek to change the
current structure and operation of the Circuit. Like the states that comprise individ-
ual circuits, the boundaries of each circuit are best explained by historical facts that
may have less relevance today. However, subsequent history and tradition and the
opportunity to share the collective experience of different circuit sizes and manage-
ment tools are powerful reasons against redrawing circuit boundaries or meddling
in their internal organization, absent a compelling reason to do so.

I am not alone in placing the burden on those who ask Congress so fundamentally
to alter the internal structure and operations of the Ninth Circuit. The Committee
on Long Range Planning of the Judicial Conference of the United States, for in-
stance, has concluded:

Circuit restructuring should occur only if compelling empirical evidence
demonstrates adjudicative or administrative dysfunction in a court so that
it cannot continue to deliver quality justice and coherent, consistent circuit
law in the face of an increasing caseload.

Proposed Long Range Plan for the Federal Courts (1995).

Here, the White Commission Report itself makes the case for keeping things as
they are:

Maintaining the court of appeals for the Ninth Circuit as currently
aligned respects the character of the West as a distinct region. Having a

1Ronald Olson is a partner in the Los Angeles-based law firm Munger, Tolles & Olson LLP.
A copy of his curriculum vitae is attached hereto.
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single court interpret and apply federal law in the western United States,
particularly the federal commercial and maritime laws that govern rela-
tions with the other nations on the Pacific Rim, is a strength of the circuit
that should be maintained.

The Commission also concluded that splitting the Circuit is unnecessary: “We
have reviewed all of the available objective data routinely used in court administra-
tion to measure the performance and efficacy of the federal appellate courts, but we
cannot say that the statistical criteria tip decisively in one direction or the other.”
In other words, those seeking to change the current operation of the Circuit, accord-
ing todt}ée Commission itself, have failed to meet their burden to show that change
is needed.

The Commission has correctly concluded that the Circuit is neither inefficient nor
dysfunctional. My experience as a litigator confirms this. Accordingly, there is no
reason to tinker with this well-functioning Circuit.

2. The proposed divisional structure improperly concedes that Federal court should
be structured to secure regional representation and to reflect regional interests

Despite the fact that the Commission finds no compelling data justifying splitting.
the Circuit, it nevertheless proposes a “divisional structure,” which, for all intents
and purposes, does just that. The proposal rests in part on the rather quaint notion
that the Circuit is “just too big,” and that balkanizing the Circuit into divisions will
foster “collegiality” of the judges, thereby increasing the quality of decisionmaking.2
Suffice it to say that this idea that Circuits have a natural size limit is unprincipled,
sentimental, and fails to face the inevitable consequences of ever increasing case-
loads and expanding federal jurisdiction. Like it or not, I predict that the Circuits
of the future will look more and more like the Ninth Circuit of today, regardless
of judges’ and litigants’ nostalgia for the smaller courts of years past.3

More troubling, however, is the concession implicit in the proposed “regional” divi-
sions that litigants from certain regions or states are entitled to have their federal
cases heard by local judges. It is no secret that the most recent efforts to restructure
the Circuit have been launched by politicians who believe that Ninth Circuit judges
have issued opinions detrimental to local interests. One Senator, for instance, has
stated that the Ninth Circuit is “dominated by California judges and California judi-
cial philosophy. * * * [TThe interests of the Northwest cannot be fully appreciated
or addressed from a California perspective.” Putting aside the threshold question of,
for example, what constitutes a “California perspective,” I am terribly concerned
that these regionalist notions have insinuated themselves into the public debate
about the working of the Circuit.

The authority we collectively confer on federal judges rests largely upon the
premise the judges are to be guided by the Constitution and federal law, not by the
varying winds of regional interests. Indeed, the Constitution in its wisdom provides
that Article Three judges be appointed for life, in significant part to protect against
the pressures of local, state, or regional interests. The federal circuit courts are su-
perimposed upon the fifty states and numerous territories in the face of their vastly
differing economies, histories, and cultures. Despite these local differences, however,
we expect that the Constitution, as well as the Securities and Exchange Act, the
Endangered Species Act, ERISA, RICO, and even the Federal Rules of Civil Proce-
dure and Federal Sentencing Guidelines, all mean the same, and will be enforced
with equal vigor, whether the judge interpreting these authorities sits in Guam,
Texas or Maine.

Any argument premised on the assumption that judges will not limit the bases
of their decisionmaking to the law and record before them, but instead will decide

2The Commission presumably relied on testimony such as that submitted by the Honorable
Edward Becker of the Third Circuit, whom I admire greatly, and who testified:

[Wlhen a circuit gets so large that an individual judge cannot truly know the law of
his or her circuit ¥ * * the circuit is too large and must be split. * * * I cannot imagine
a judge in a circuit as large as the Ninth, with its staggering volume of opinions, being
able to do what we in the Third Circuit do. * * * If this assumption is correct, the
Ninth Circuit, according to my rough rule of thumb, needs to be split.
Letter from Hon. Edward R. Becker to the Honorables Byron R. White, Gilbert S. Merrit, Pam-
ela Ann Rymer, and William D. Browning, and N. Lee Cooper, Esq. of January 26, 1998.
3Hon. J. Clifford Wallace, former Chief Judge of the Ninth Circuit, wisely acknowledged in
testimony submitted to the Commission that the life of a judge on a small court may well be
more enjoyable than it is on a large court. However, “my preference to live in a small town or
to work in a smaller court is not relevant. Federal courts do not exist to serve the preference
of federal judges. * * * The real question, then, is not what size of court judges prefer, but
which size will work best for the future.”
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cases with an eye to local interests, should not be countenanced. I fear, however,
that the proposed divisional structure, sub silentio, acknowledges the validity of
these arguments. The majority of judges assigned to a division must be “residents”
of the territory encompassed by that division, and their decisions would bind only
the districts within that division. Similarly, membership in the Circuit Division,
which resolves conflicts among the divisions, is to be determined by lot, with equal
numbers of judges from each of the Division.

In short, the proposal seems designed at every level to ensure regional representa-
tion in decisionmaking affecting litigants from that region. The result is not only
cumbersome, it sets a sorry precedent, and by its very structure encourages judges
of the Circuit to look out for their own when deciding issues of law. The judges of
the federal circuits, however, are not, and are not intended to be, representative of
their constituents in the same manner as are, for instance, members of the Senate.
There is no reason to concede (to the contrary, we are bound to resist) any sugges-
tion that litigants are entitled to be heard by a federal judges haling from the same
region. Because the proposed divisional structure institutionalizes a norm—regional-
ism—that is anathema to our system of federal courts, I oppose it.

3. The proposed divisional structure moves the court in the wrong direction by add-
ing unnecessary layers of review, precluding circuit-wide review of published de-
cisions, and encouraging intra-circuit conflicts

Even if I were to assume for the sake of argument that the Ninth Circuit had
problems that needed fixing, I cannot think of a worse fix than the one proposed
by the White Commission. The divisional system will exacerbate the very problems
it seeks to remedy. In short, it moves the Circuit in exactly the wrong direction.

For instance, in the face of a perception that the Ninth Circuit is bad at prevent-
ing and resolving intracircuit conflicts, the divisional system explicitly permits the
courts in one division to ignore the holdings of a sister division.

Once a regional division has spoken on a matter of law, the trial courts
over which it has jurisdiction will be bound by that decision, regardless of
decisions issued in other divisions.

The Commission makes this proposal in the face of its own conclusion that “the cir-
cuit’s court of appeals should continue to provide the West a single body of
decisional law”! The system, on its face, institutionalizes complacency for, if not out-
right encourages, intra-circuit conflict.

Nor does the Commission’s proposed creation of the “Circuit Division,” solve the
problem. The Circuit Division would not be empowered, either of its own accord or
at the request of a litigant, to review division decisions that are plain wrong, or that
raise unusually important questions. “[I]ts only authority would be to resolve square
interdivisional conflicts,” whatever those are, and even then, its jurisdiction to re-
solve such conflicts is discretionary.

Nor can a judge in one division request an en banc hearing of an opinion issued
by a panel of another division. This aspect of the structure would create a terrible
loss. Currently, all judges of the Circuit, including Senior judges, participate in what
I am told are vigorous, frank, and detailed debates as to whether a particular case
should be reheard en banc.# The divisional structure would severely limit participa-
tion in this crucial process of policing panel decisions to maintain uniformity, and
in the equally crucial process of providing en banc consideration of matters of great
importance.5

Moreover, the Circuit Division adds a new layer of review, which is bound to delay
the ultimate resolution of appeals. Not only will this new layer inevitably increase
the average time from docketing to termination (one of the grounds on which “effi-
ciency” is judged), it also will add to the cost of prosecuting an appeal in the Ninth
Circuit. The Circuit Division will not “resolve” conflicts in a vacuum. Rather, as is
the case with most other legal processes, litigants must pay their lawyers to act,
to do additional research, draft additional briefs, file additional copies of the record,
and request that the Circuit Division resolve the conflict. This is expensive. Pros-
ecuting an appeal already is a remarkably expensive proposition for a great number
of litigants who find themselves before the Ninth Circuit—Social Security claimants,

4Twenty-four of the associates at my law firm served as law clerks to Ninth Circuit judges.

5] have witnessed in my own practice the value of en banc review in matters of great impor-
tance. I formerly represented the Republic of the Philippines in an action against the Marcos
family. On appeal, after the three-judge panel issued its opinion, the case went en banc, not
because of any “square conflict,” but, I presume, simply because the case raised important issues
of law. I believe that Circuit judges throughout the Circuit, and litigants, should retain this im-
portant right to seek en banc review is such circumstances.
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persons prosecuting immigration appeals, criminal defendants, and even the typical
small business owner in federal court on a contract claim. The creation of any addi-
tional hurdles necessarily limits access to justice for these litigants, at least incre-
mentally, as they face the stark reality of the increasing cost of obtaining review.
Absent a compelling reason to add additional procedures, layers of review, and the
concomitant costs, I cannot support any proposal that does so.

Finally, the divisional approach divides the state of California into separate adju-
dicative divisions. This is a singularly bad idea, as recognized by, among others Sen-
ator Dianne Feinstein, former Governor Pete Wilson, and current Governor Gray
Davis. As former Governor Pete Wilson has aptly observed, dividing the state will
exacerbate problems of forum shopping in any number of cases, including the nu-
merous challenges to state initiatives that often find their way into federal court in
my home state. And Governor Gray Davis has stated that the proposed division of
California is at odds with the state’s fundamental policy favoring integration and
consistency between Northern and Southern California. Not even the Commission
can assert that splitting the state will yield any benefits, only that it was the best
division it could come up with given the demographics of the West and population
of California. Again, this element of the proposed divisional structure simply takes
the Court in the wrong direction.

4. The ninth circuit has a long history of revitalizing itself and improving the quality
of justice it delivers; Congress should permit it to continue to regulate itself with-
out outside interference

As the Commission itself recognizes, efforts to split the Circuit date back as far
1891. Despite the long history of criticism, even the Commission acknowledges that
“[t]here is no persuasive evidence that the Ninth Circuit (or any other circuit, for
that matter) is not working effectively.” The question, especially in light of the cen-
tury-old criticism that the Circuit is too big, is: how has the Circuit done so well?
The answer, I think, is that the Ninth Circuit is at the forefront of innovation in
terms of Court management. The Ninth Circuit is a test case for the future, a sort
of pilot program, and I fear that mandating the restrictive divisional approach will
truncate creative management and innovation of which the Court has long shown
itself capable.

As I have testified previously, the Ninth Circuit can, and has, served as a testing
ground for numerous techniques in court management. Applying the maxim that in-
novation follows need, we should allow the Ninth Circuit, including its large, and
tremendously knowledgeable and professional clerk’s office—to continue to operate
without re-definition, and to encourage it to share its experiences and innovations
with other circuit courts.

The Ninth Circuit clerk’s office, with its staff of research attorneys, is among the
smartest and most advanced in the county. In order to handle the Circuit’s burgeon-
ing caseload, the clerk’s office has developed a number of procedures aimed at pre-
venting the very parade of horribles the proponents of the divisional approach fear
(mistakenly) are already upon us. This phenomenon is not particularly remarkable:
when an institution increases in size, it often develops management tools that in-
crease efficiency and effectiveness. A few examples of these administrative innova-
tions should suffice.

The Ninth Circuit employs a staff of research attorneys who evaluate appeals as
soon as they have been docketed. They read the briefs and assign the appeal a
“weight” from one to ten, based on the apparent complexity of the issues and the
record. This process assists the clerk’s office in distributing roughly equal quantities
of work to the various three judge panels sitting for hearings in any given month.

The research attorneys also code the issues presented by a particular appeal, and
track the cases raising the issues through a computerized tracking system. This al-
lows the court to group appeals raising the same or similar issues and sends those
grouped appeals to the same three judge panel. In this way, a single panel gains
expertise in the particular issue and sees it in a variety of factual contexts, which
can lead to better reasoned discussion of the implications of deciding the issue one
way or another. When the clerk’s office is unable to group cases with similar issues
together, the office notifies panels that a different panel is also deciding a case that
raises the same issue. This allows panels to communicate with one another so as
to avoid the possibility that separate panels might simultaneously, or nearly simul-
taneously, decide the same issue differently.

The Ninth Circuit is also a leader among courts in adopting and integrating ad-
vanced communication techniques.® The judges’ chambers, for example, have long

6 These communication techniques take some wind out of the sails of those who presume that
geographic breadth of the circuit prevents meaningful and frequent exchange between judges.
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been connected to one another through e-mail and other document sharing capabili-
ties. The court even utilizes video conferencing. I, for one, have participated in a
video conference with circuit executives. I was told video conferencing is used regu-
larly among judges and among judges and the clerk’s office. Finally, communication
with the bar is also innovative and effective. Judges throughout the Circuit regu-
larly make themselves available for attorney exchanges and education. As an exam-
ple of innovative communication, the court produced a video for practitioners that
is designed to guide them through the twists and turns of appellate procedure. This
video, widely distributed at low cost, reaches an audience far beyond the typical
educational program.

Indeed, even today, the Court is engaged in an agressive self-evaluation, the pur-
pose of which is to study and make recommendations relating to many of the same
issues examined by the White Commission, including the en banc process, monitor-
ing of panel opinions, regional considerations, and disposition times, among other
issues. Senior Judge David Thompson of San Diego is heading up this ten-member
Evaluation Committee, composed of district and circuit judges, and members of the
bar and the academy. The Committee is expected to submit its final report within
the next few months.

The purpose of my mentioning this Evaluation Committee is not to suggest that
Congress should delay action until it hears from that committee. Rather, it is to em-
phasize that the Ninth Circuit has shown itself time and time again to be adept
at self-evaluation and self-criticism, even while laboring under the shadow of Con-
gressional intervention. And, moreover, its efforts have borne fruit, yielding a
fmodem, efficient, innovative, and responsive court that is well prepared to face the
uture.

CONCLUSION

The Ninth Circuit works well and provides high quality justice to all the citizens
of the West. The White Commission has acknowledged as much. To the extent that
challenges remain, the Court has shown itself more than capable of meeting them
head on, as it always has. The proposal to impose an unwieldy, untested, and un-
popular divisional structure takes the Court in exactly the wrong direction, and ex-
acerbates the very problems it purports to fix. I urge you to reject the proposals set
forth in the White Commission as they relate to the Ninth Circuit, and to oppose
The Federal Ninth Circuit Restructuring Act of 1999.

Mr. Olson received his B.S. degree from Drake University in 1963, his J.D. degree
from the University of Michigan in 1966, and a Diploma in Law from Oxford Uni-
versity, England, in 1967, at which time he was the recipient of a Ford Foundation
fellowship.
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ment of Justice and in 1968 clerked for Chief Judge David L. Bazelon, United States
Court of Appeals for the D.C. Circuit. From 1968 to the present, he has practiced
law with the Los Angeles law firm now known as Munger, Tolles & Olson. Mr.
Olson is a litigator who was formerly Chairman of the Standing Committee on Fed-
eral Judiciary (1991-92), Chairman of the Litigation Section (1981-82), and Chair-
man of the Alternative Dispute Resolution Committee (1976-86) of the American
Bar Association, and was Vice President of the Board of Governors of the State Bar
of California (1986—-87). He was Chairman of the Board of Trustees of Claremont
University Center and Graduate School from 1984-94. Mr. Olson currently chairs
the RAND Corporation Executive Committee of its Board of Trustees and RAND’s
Institute for Civil Justice, as well as the Board of Councilors for the USC Annenberg
School for Communication. He is a director of Berkshire Hathaway, Edison Inter-
national, California Institute of Technology, Pacific American Income Shares, West-
ern Asset Trust, Brennan Center for Justice, Jules Stein Eye Institute, Skid Row
Housing Trust and the World Resources Institute. He is also a member of the Los
Angeles Business Advisors and the California Citizens Commission on Higher Edu-
cation. Mr. Olson is a member of the American Bar Association, the American Col-
lege of Trial Lawyers, and the American Law Institute.

Mr. Olson’s field of specialization is commercial litigation, including antitrust, se-
curities, commercial contracts, and business torts. Mr. Olson is a frequent speaker
and panel member at law schools and professional associations in the United States
and abroad. He has written for law publications and journals. He is both a leading
business trial lawyer and spokesman for alternative dispute resolution.

Among his representations are the following: lead counsel for Merrill Lynch in Or-
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Viacom/Paramount for the ownership of USA Network; lead counsel for Shell Oil
Company in CARB gas antitrust case; for Salomon Inc. in connection with the
Nasdaq antitrust litigation (DOJ and class actions) and the 1991-92 criminal inves-
tigation and governmental claims arising from its conduct of treasury security auc-
tions; for the Republic of the Philippines against the Marcos family; for Alyeska and
its oil company owners in the criminal investigation and civil litigation arising from
the Exxon Valdez oil spill; and co-counsel for Southern California Edison Company
in connection with the restructuring of the California utility industry and lead coun-
sel for Edison in defense of a “Texaco/Pennzoil” claim arising from its attempted
takeover of San Diego Gas and Electric. Mr. Olson also counsels individual execu-
tives and boards of directors in a range of matters, including corporate governance.
Mr. Olson provides pro bono representation to various community organizations in-
cluding the Skid Row service providers.

Senator SESSIONS. Let’s see. Our next panel would include Chief
Judge Procter Hug of the ninth circuit, and also members of the
circuit, Judge Pamela Ann Rymer, Judge Andrew Kleinfeld, Judge
Diarmuid O’Scannlain, and Judge Charles Wiggins. So if you would
step forward?

Judge Hug has been a judge on the ninth circuit since 1977—
that is a good tenure—and he became chief judge in 1996.

Judge Rymer has been a judge on the Ninth Circuit Court of Ap-
peals since 1989, and in addition to her duties as judge on the
ninth circuit, she has served as a member of the Commission
whose report we are discussing today.

Judge Kleinfeld served as a district judge for the District of Alas-
ka from 1986 until 1991, when he was appointed to the Circuit
Court of Appeals.

Judge O’Scannlain sits on the ninth circuit in Portland, OR, and
has served on the ninth circuit since 1986.

Judge Wiggins was appointed to the ninth circuit in 1984. He
also served as a member of the Hruska Commission which rec-
ommended splitting both the fifth and ninth circuits in 1973.

I would like to welcome all of you at this time, and, Judge Hug—
there you are—thank you very much for your attendance and your
leadership. I know you are carrying a heavy load in the circuit.
And thank you for your service to your country.

I am a little bit reluctant to start today. Maybe you would rather
wait until we get more Senators here, Senator Feinstein and Sen-
ator Grassley, who chairs this committee. And they better get back
quickly, or I am going to miss my vote.

Judge O’SCANNLAIN. Senator, may I just inquire?

Senator SESSIONS. Yes.

Judge O’SCANNLAIN. We also have Judge William Browning from
Arizona, who I understand was actually invited to testify, and I
would hope that he could be part of this panel.

Senator SESSIONS. There is Senator Grassley. I would be pleased
to have him appear. Senator Grassley, the question is Judge
Browning, who also was originally asked, I believe, to appear, has
been able to attend. Would you have an objection

Judge O’SCANNLAIN. Judge William Browning of Arizona.

Senator GRASSLEY [presiding]. No, it won’t be a problem. The
only thing is 12:05 we are going to adjourn the meeting to another
time because I have to get back to Iowa. And if some other mem-
bers want to come and keep the committee going, that is a possibil-
ity. But I will have to leave at 12:05.

Let’s see. We will start out with you, Judge Hug.
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Judge HUG. Yes.
Senator GRASSLEY. So the individual can come.

STATEMENTS OF HON. PROCTER HUG, JR., CHIEF JUDGE, U.S.
COURT OF APPEALS FOR THE NINTH CIRCUIT; HON. PAM-
ELA ANN RYMER, CIRCUIT JUDGE, U.S. COURT OF APPEALS
FOR THE NINTH CIRCUIT, AND MEMBER, COMMISSION ON
STRUCTURAL ALTERNATIVES FOR THE FEDERAL COURTS
OF APPEALS; HON. ANDREW J. KLEINFELD, CIRCUIT JUDGE,
U.S. COURT OF APPEALS FOR THE NINTH CIRCUIT; HON.
DIARMUID O’SCANNLAIN, CIRCUIT JUDGE, U.S. COURT OF
APPEALS FOR THE NINTH CIRCUIT; HON. CHARLES E.
WIGGINS, SENIOR JUDGE, U.S. COURT OF APPEALS FOR THE
NINTH CIRCUIT; AND HON. WILLIAM BROWNING, JUDGE, U.S.
DISTRICT COURT FOR THE DISTRICT OF ARIZONA

STATEMENT OF HON. PROCTER HUG, JR.

Judge HuaG. Thank you, Mr. Chairman and members of the com-
mittee. I appreciate the opportunity to be here to discuss the Final
Report of the Commission on Structural Alternatives for the Fed-
eral Courts and Senate bill 253, which implements those sugges-
tions.

My name is Procter Hug, and I am the chief judge of the U.S.
Courts for the Ninth Circuit. I have been a member of the Ninth
Circuit Court of Appeals for 21 years.

I think the Final Report the Commission rendered has made a
valuable contribution to the understanding of the Federal appellate
court system. The research placed the current appellate court
structure in historical perspective and gathered important statis-
tical information affecting the courts. It also compiled a thorough
profile of the method of operations of each circuit court so that each
pé' us in our own circuit courts can benefit from those creative
ideas.

The Commission developed several important conclusions that
have been reflected in its Final Report, some of which have been
commented on by other speakers. I think it is very important that
the first conclusion is that, “There is no persuasive evidence that
the ninth circuit (or any other circuit, for that matter) is not work-
ing effectively, or that creating new circuits will improve the ad-
ministration of justice in any circuit or overall.”

“Accordingly,” the Commission stated, “we do not recommend to
Congress and the President that they consider legislation to split
the circuit.”

We consider that to be the most important conclusion of the
Commission.

Second, the Commission stated,

There is one principle that we regard as undebatable: It
is wrong to realign circuits * * * and to restructure courts
* * * because of particular judicial decisions or particular
judges. This rule must be faithfully honored, for the inde-
pendence of the judiciary is of constitutional dimension
and requires no less.

Third, the statement by the Commission and the conclusion that
I think is also important is,
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Maintaining the Court of Appeals for the Ninth Circuit
as currently aligned, respects the character of the West as
a distinct region. Having a single court interpret and apply
federal law in the western United States, particularly the
federal commercial and maritime laws that govern rela-
tions with the other nations on the Pacific Rim, is a
strength of the circuit that should be maintained.

The fourth conclusion:

Any realignment of circuits would deprive the west coast
of a mechanism for obtaining a consistent body of federal
appellate law, and of the practical advantages of the ninth
circuit administrative structure.

The Commission concluded that the ninth circuit should not be
split. That conclusion corresponds with the overwhelming opinion
of the judges and lawyers in the ninth circuit, as well as the state-
ments of others concerned with this issue who submitted written
statements or gave oral testimony before the Commission. Twenty
out of the 25 witnesses that testified in Seattle at that hearing
agreed that the ninth circuit was operating effectively and were
against splitting. Thirty-seven out of the 38 persons who testified
in San Francisco reached the same conclusion. The past director of
the Federal Judicial Center, William Schwartzer, agreed. The
chairman of the Long-Range Planning Commission for the Federal
Courts, Judge Otto Skopil, agreed, and a great majority of the
judges that spoke did as well.

Having strongly opposed the splitting of the ninth circuit, the
Commission proceeded further to recommend legislation for a re-
vised method of operation for the Ninth Circuit Court of Appeals
through intracircuit adjudicative divisions that amounts to a de
facto split of the court of appeals. The essential question then be-
comes whether the suggested revision of the operation of the court
of appeals accomplishes the acknowledged goal of having a single
court interpret and apply Federal law in the nine Western States
and the Island Territories in an efficient and effective manner, bet-
ter than the present method of operation. In my opinion, it clearly
does not.

The position of the ninth circuit expressed to the Commission is
that it is working well and that a great majority of the judges and
lawyers in the ninth circuit are satisfied with its current structure.
This was confirmed by the survey of the Commission, in which over
two-thirds of the judges in the ninth circuit expressed that opinion.

In January 1999, I prepared an “Analysis of the Final Commis-
sion Report,” in which I expressed wholehearted agreement with
the Commission’s major conclusion that the ninth circuit should
not be split, but serious disagreement with the divisions rec-
ommended for the Ninth Circuit Court of Appeals. I submitted this
analysis to a meeting of our active and senior judges on January
11, 1999, and of the 35 active and senior judges voting, 25 voted
to approve in principle that analysis, 4 judges voted to approve the
Commission’s recommendation of the creation of divisions for the
court of appeals, 4 judges voted for a circuit split, and 2 judges did
not vote on that particular matter.



43

I am drawing my remarks today from that analysis, and I am
thus confident that I speak for the great majority of the judges of
our circuit court. I have attached a copy of that analysis to my
written statement, and it provides more detail than I am able to
discuss in this oral presentation. I also provided a copy of that
analysis to all of the Members of Congress in a letter that I sub-
mitted some time ago.

In the draft report, the Commission recommended legislation to
implement this divisional approach not only for the ninth circuit,
but for the other circuits when the number of judges on their courts
of appeals exceeded 17 judges. I think it is most significant that
the chief judges of the first, second, third, fourth, seventh, eighth,
and the District of Columbia circuits responded with a joint letter
expressing strong opposition of their circuit courts to any such divi-
sional restructuring for their circuits. They said, “The whole con-
cept of intracircuit divisions, replete with two levels of en banc re-
view, has far more drawbacks than benefits.” The chief judge of the
fifth circuit sent in a separate letter, expressing the concern and
reservations that that circuit had about the divisional approach.
This, no doubt, resulted in the Commission’s modifying its draft re-
port and proposed legislation to eliminate the mandatory require-
ment for the creation of divisions in the other circuits. The require-
ment became strictly optional for the other circuits, leaving the
ninth circuit conscripted as, in effect, the guinea pig to implement
this untested drastic change in what we believe is a seriously
flawed method. Senate bill 253 is essentially the same as the re-
vised proposed legislation.

There were many others who responded opposing the divisional
structure, and I have detailed those in the analysis.

The Commission acknowledged that there is no persuasive evi-
dence that the ninth circuit is not working effectively. It empha-
sized the importance of maintaining consistent circuit law through-
out the nine Western United States and the Island Territories. Yet
it proposed structural changes that will impede that important ob-
jective, which neither the ninth circuit nor any other circuit be-
lieves is wise or necessary. It is thus very important to examine the
reastt))lns why this radical change in structure was necessary or de-
sirable.

The Commission acknowledges that the conclusion of a need for
a major structural change in the Ninth Circuit Court of Appeals is
not based upon any objective findings. The subjecting findings only
identified rather minor differences expressed by the ninth circuit
judges and lawyers, compared to the judges and lawyers of other
circuits.

Under the present structure of the court of appeals, we have a
viable mechanism that maintains the consistency of law through-
out the entire circuit. Panel decisions of all of the judges are bind-
ing throughout the entire circuit. The limited en banc procedure
provides a mechanism whereby all judges participate in the en
banc process by the “stop clock” procedure, requests for en banc,
memos circulated to other judges, to the entire court, arguing for
and against en banc review, and by a vote of all of the active judges
on whether to take a case en banc. There is a full participation of
all our judges in resolving the circuit law.
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Our circuit court has the advantage of the diversity and back-
ground, experience, and geographical identity of a large number of
judges. The disadvantages of the Commission report can be sum-
marized as follows:

There is no participation of all judges circuitwide in resolving the
circuit law as at present. The only participation is within the divi-
sion.

Resident judges within a division that are assigned to another di-
vision would not participate in panels within the resident division
for a 3-year period. For example, a judge from Alaska would not
be assigned, for example, to the Southern Division, would not par-
ticipate in any part of the en banc decisions or panel decisions for
the Northern unit that is resident.

The proposed circuit division would be an additional level of ap-
peal before finality, involving additional expense and delay.

The resolution of conflicts by the circuit division would be by 13
judges, not representative of the full court or proportionately rep-
resentative of the divisions. For example, the Northwest Division,
which only has 22 percent of the caseload and would have presum-
ably 22 percent of the judges, would have four judges on that court
of appeals—or on that circuit division; whereas, the Southern Divi-
sion, which has 47 percent of the appellate caseload would also
have four judges on there, and they would all be serving for the
13 years—in effect, a super-court of judges for 3-year terms with
greater power to determine the law of the circuit than any of the
other judges in the rest of the circuit.

There would be no participation of judges throughout the circuit
in the decisions of the court, as to whether it should take a case
en banc. That is only done by a party requesting it.

The ninth circuit has always been willing to re-evaluate itself, its
performance, and to experiment with innovations that would lead
to greater efficiency and effectiveness. The annual evaluation of the
n}ilnth circuit’s long-range plan is specifically designed to do just
that.

Senator Feinstein is introducing a bill which we are perfectly
willing to work with. I think that the ideas that are contained in
that of having a situation in which the majority of the court is al-
ways on the en banc panel, I think that would work well, and I
think the perception would be good; the same way with having re-
gional representation on every panel.

In conclusion, with the Commission having acknowledged after
extensive study that there is no persuasive evidence that the ninth
circuit is not working effectively, there is no justification for man-
dating this drastic change in structure that will impede, and not
enhance, the continued development of consistent circuit law
throughout the nine Western States and the Island Territories.

I thank you for the opportunity to appear before you.

[The prepared statement of Judge Hug follows:]

PREPARED STATEMENT OF PROCTER HUG, JR.
SUMMARY

The Commission on Structural Alternatives for the Federal Courts of Appeals con-
cluded that the Ninth Circuit should not be split. The great majority of the judges
and lawyers in the Ninth Circuit agree.
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The Commission stated: “There is no persuasive evidence that the Ninth Circuit
(or any other circuit, for that matter) is not working effectively.” It also stressed
that maintaining a consistent body of federal appellate law in the Western States
and Pacific Rim is a strength of the circuit that should be maintained.

Yet, having indicated that the Ninth Circuit is working effectively and stressing
the importance of continuing to maintain consistent law throughout the entire cir-
cuit, the Commission proposed legislation that would make a radical change in the
structure of the Ninth Circuit Court of Appeals. Senate Bill 253 essentially em-
bodies that proposed legislation. This structural change would undermine, rather
than enhance, the important goal stressed by the Commission of maintaining con-
sistent federal law throughout the Western States and Island Territories composing
the Ninth Circuit.

The proposed legislation would require a revised method of operation for the
Ninth Circuit Court of Appeals through three semi-autonomous adjudicative divi-
sions, with the State of California being split between two divisions. There would
be an additional court of 13 judges selected from the divisions to resolve only direct
conflicts between divisions. This structure has serious disadvantages.

¢ Neither the panel decisions nor the en banc decisions of any division would bind
the other divisions. A circuit-wide en banc hearing for any purpose other than
resolving direct conflicts would be abolished. The maintenance and development
of consistent circuit law would be seriously hampered.

¢ The proposed Circuit Division would add an additional level of appeal before fi-
nality, resulting in additional expense and delay for litigants.

¢ The proposal would eliminate the present participation of all judges circuit-wide
in resolving circuit law, and would impose serious practical problems in ran-
domly assigning judges among the divisions for three-year terms.

¢ The likelihood of inconsistent interpretations of federal law would, exist
throughout the circuit and would not be adequately addressed by the proposed
conflict resolution mechanism of the Circuit Division. Because California would
be split between two divisions, there would be different interpretations and en-
forcement of the law in California.

My view that the disadvantages far outweigh any advantages of the proposed re-
structuring is shared by a great majority of the judges on the Ninth Circuit Court
of Appeals, the Ninth Circuit Judicial Council, the Association of District Judges of
the Ninth Circuit, and the United States Department of Justice. The Chief Judges
of eight other circuits state that their courts oppose a divisional structure for their
circuits.

MR. CHAIRMAN, MEMBERS OF THE SUBCOMMITTEE: Thank you for the opportunity
to discuss with you the Final Report by the Commission on Structural Alternatives
for the Federal Courts of Appeals and Senate Bill 253, The Ninth Circuit Reorga-
nization Act. My name is Procter Hug, and I am the Chief Judge of the United
States Courts for the Ninth Circuit. I have been a member of the Ninth Circuit
Court of Appeals for 21 years.

The Commission was created in the wake of a bill to split the Ninth Circuit into
two circuits. Its mission was to study not only the Ninth Circuit but the entire inter-
mediate appellate court structure between the trial courts and the Supreme Court.
In undertaking its task, the Commission was concerned with how the circuit courts
of appeals were operating, whether the Ninth Circuit or any circuit, should be split,
and formulating recommendations for other possible structural changes.

I think that the Final Report the Commission rendered has made a valuable con-
tribution to the understanding of the federal appellate court system. The research
placed the current appellate court structure in historical perspective, and gathered
important statistical information affecting the courts. It also compiled a thorough
profile of the method of operation of each of the circuit courts of appeals, so that
each of our circuit courts can benefit from the creative ideas from other circuits.

The Commission developed several important conclusions that have been reflected
in its Final Report.

There is no persuasive evidence that the Ninth Circuit (or any other cir-
cuit, for that matter) is not working effectively, or that creating new circuits
will improve the administration of justice in any circuit or overall. Further-
more, splitting the circuit would impose substantial costs of administrative
disruption, not to mention the monetary costs of creating a new circuit. Ac-
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cordingly, we do not recommend to Congress and the President that they
consider legislation to split the circuit.

There is one principle that we regard as undebatable: It is wrong to re-
align circuits (or not realign them) and to restructure courts (or leave them
alone) because of particular judicial decisions or particular judges. This rule
must be faithfully honored, for the independence of the judiciary is of con-
stitutional dimension and requires no less.

Maintaining the Court of Appeals for the Ninth Circuit as currently
aligned, respects the character of the West as a distinct region. Having a
single court interpret and apply federal law in the western United States,
particularly the federal commercial and maritime laws that govern rela-
tions with the other nations on the Pacific Rim, is a strength of the circuit
that should be maintained.

Any realignment of circuits would deprive the west coast of a mechanism

for obtaining a consistent body of federal appellate law, and of the practical
advantages of the Ninth Circuit administrative structure.

The Commission concluded that the Ninth Circuit not be split. That conclusion
corresponds with the overwhelming opinion of the judges and lawyers in the Ninth
Circuit, as well as statements of others concerned with this issue who submitted
written statements or gave oral testimony before the Commission. Among those op-
posing the division of the Ninth Circuit were the following:

¢ 20 out of the 25 persons testifying at the Seattle Hearing of the Commission.

* 37 out of 38 of the persons testifying at the San Francisco Hearing of the Com-
mission.

¢ The Governors of the States of Washington, Oregon, California, and Nevada.
¢ The American Bar Association.
¢ The Federal Bar Association.

¢ The United States Department of Justice and the United States Attorneys with-
in the Ninth Circuit.

¢ All of the Public Defenders within the Ninth Circuit.

¢ Respected scholars: Charles Alan Wright, Arthur Hellman, Anthony Amster-
dam, Erwin Chemerinsky, Judy Resnik, Jessie Choper, and Margaret Johns.

¢ The past Director of the Federal Judicial Center, Judge William Schwartzer.

¢ The chairman of Long-Range Planning for the U.S. Federal Courts, Judge Otto
Skopil.

¢ A great majority of the judges and lawyers in the Ninth Circuit.

Having strongly opposed splitting the Ninth Circuit, the Commission proceeded
further to recommend legislation for a revised method of operation for the Ninth
Circuit Court of Appeals through intra-circuit adjudicative divisions that amounts
to a defacto split of the court of appeals. The essential question then becomes
whether the suggested revision of the operation of the court of appeals accomplishes
the acknowledged goal of having a single court interpret and apply federal law in
the nine Western United States and the Island Territories in an efficient and effec-
tive manner, better than its present method of operation. It clearly does not.

When a whole new concept of operation of the courts of appeals is proposed, the
burden should be upon those proposing the change to show that a particular pro-
posal will operate more efficiently, effectively, and better advance the cause of jus-
tice than the time-tested procedures that have been in operation for many years.
“Circuit restructuring should occur only if compelling empirical evidence dem-
onstrates adjudicative or administrative dysfunction in a court so that it cannot con-
tinue to deliver quality justice and coherent, consistent circuit law in the face of in-
creasing workload.” Long Range Plan of the Federal Courts (1995). That burden has
not been carried.

The position of the Ninth Circuit expressed to the Commission is that it is work-
ing well and that a great majority of the judges and lawyers in the Ninth Circuit
are satisfied with its current structure. This was confirmed by the survey of the
Commission, in which over two-thirds of the judges in the Ninth Circuit expressed
that opinion.
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The Commission has proposed that the Ninth Circuit Court of Appeals be divided
into three semi-autonomous adjudicative divisions, with the State of California
being split into two separate divisions. Panel decisions decided in one division would
not be binding precedent in either of the other divisions, and each division would
have an independent en banc procedure that would have no precedential effect in
the other two divisions. There would be an additional court of 13 judges selected
from the divisions to resolve only direct conflicts between the divisions. The likeli-
hood of inconsistent interpretations of federal law would exist throughout the circuit
and would not be adequately addressed by the proposed conflicts resolution mecha-
nism. Because California would be split into two divisions, there would also be a
substantial risk of different interpretations and enforcement of the same state law
in California.

In January of 1999, I prepared an Analysis of the Final Commission Report, in
which I expressed wholehearted agreement with the Commission’s major conclusion
that the Ninth Circuit should not be split, but serious disagreement with the divi-
sions recommended for the Ninth Circuit Court of Appeals. I submitted this Analy-
sis to a meeting of our active and, senior judges on January 11, 1999. Of the 35
active and senior judges voting, 25 judges voted to approve the Analysis, 4 judges
voted to approve the Commission’s recommendation of the creation of divisions for
the court of appeals, 4 judges voted for a circuit split, and 2 judges abstained.

I am drawing my remarks today from the Analysis, and I am thus confident that
I speak for the great majority of the judges of our circuit court. I have attached a
copy of that Analysis to my written statement and it provides more detail than I
am able to discuss in this oral presentation. On March 31, 1999, I sent a letter to
each member of Congress, in which I enclosed a copy of the Analysis. With your ex-
tremely busy schedules, you may or may not have had an opportunity to review it.
What I point out in the Analysis is that this is a major change in the operation of
the circuit court of appeals, it is not justified by the findings of the Commission,
and is a de facto split of the Ninth Circuit Court of Appeals. It frustrates the very
important goal acknowledged by the Commission, to maintain a consistent body of
law throughout the nine Western United States and the Island Territories.

In its draft report, the Commission recommended legislation to implement this di-
visional approach not only for the Ninth Circuit, but for the other circuits when the
number of judges on their courts of appeals exceeded 17 active judges. I think it
was most significant that the Chief Judges of the First, Second, Third, Fourth, Sev-
enth, Eighth, and DC Circuits responded with a joint letter expressing strong oppo-
sition of their circuit courts to any such divisional restructuring. They said, “The
whole concept of intra-circuit divisions, replete with two levels of en banc review,
has far more drawbacks than benefits.” The Chief Judge of the Fifth Circuit sent
in a separate letter, expressing the concern and reservations that circuit has about
the divisional approach. The Chief Judge of the Second Circuit sent in an additional
separate letter, emphasizing the strong opposition of that court. Thus, all of the
other circuits that responded to the Commission expressed their opposition to the
divisional approach. This, no doubt, resulted in the Commission’s modifying its draft
report and proposed legislation to eliminate the mandatory requirement for the cre-
ation of divisions in the other circuits. The requirement became strictly optional for
the other circuits, leaving the Ninth Circuit conscripted as the guinea pig to imple-
ment this untested drastic change that we believe is seriously flawed. Senate bill
253 is essentially the same as the revised proposed legislation.

There were many others who responded opposing the divisional structure, as I
have detailed in the Analysis. Some of these were by:

The United States Department of Justice; Senator Dianne Feinstein; Former Cali-
fornia Governor Pete Wilson (present California Governor, Gray Davis, recently an-
nounced a similar view) The Ninth Circuit Court of Appeals; The Ninth Circuit Ju-
dicial Council; The Association of District Judges of the Ninth Circuit; The Federal
Bar Association; The Sierra Club Legal Defense Fund; The Los Angeles County Bar
Association; The Chief Judges of the First, Second, Third, Fourth, Fifth, Seventh,
Eighth, and DC Circuits; The New York City Bar Association; The Federal Bar
Council’s Committee on the Second Circuit Courts; and The Chicago Council of Law-
yers.

The response of the United States Department of Justice, which participates in
40 percent of the litigation in the federal courts, bears particular note. It responded
to the Commission, vigorously opposing the divisional restructuring of the Ninth
Circuit or any circuit. It stated, “That proposal would have potentially adverse re-
percussions for the administration of justice in the Ninth Circuit and, ultimately,
across all federal courts of appeals.”
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The Commission acknowledged that there is no persuasive evidence that the
Ninth Circuit is not working effectively. It emphasized the importance of maintain-
ing consistent circuit law throughout the nine Western United States and the Island
Territories. Yet, it proposed structural changes that will impede that important ob-
jective, which neither the Ninth Circuit nor any other circuit wants to adopt. It is
thus very important to examine the reasons why this radical change in structure
was necessary or desirable for the Ninth Circuit.

The Commission stated that it had reviewed all of the available objective data
routinely used in court administration and found that while there are differences
among the courts of appeals, it is impossible to attribute them to any single factor,
such as size. In considering the subjective data, the Commission noted that the dis-
trict judges of the Ninth Circuit do not find the law any more unclear than the
judges in other circuits. The Commission then noted that the lawyers of the Ninth
Circuit found “somewhat” more difficulty in discerning circuit law and predicting
outcomes of appeals than lawyers elsewhere. Thus, the Commission acknowledges
that the conclusion of a need for a major structural change in the Ninth Circuit
Court of Appeals is not based upon any objective findings. The subjective findings
only identified rather minor differences expressed by the Ninth Circuit judges and
lawyers, compared to the judges and lawyers of other circuits. This hardly justifies
such a radical change.

It is not realistic to believe that consistent law can be maintained in the Ninth
Circuit under the divisional structure when panel decisions are not binding through-
out the circuit, and when there are three separate en banc courts with no participa-
tion of judges throughout the circuit in those decisions. The 13-judge Circuit Divi-
sion that resolves only direct conflicts between divisions cannot maintain consistent
circuit law. Under the present structure, panels are bound to follow the precedent
of other panels, and they try their best to do so. Under the proposed system, there
is no obligation to follow the precedent of the panels of the other two-thirds of the
court. This is certain to develop greater inconsistency in panel decisions. The law
of the divisions will inevitably drift apart with little hope of keeping the consistent
circuit law that we now enjoy in the Ninth Circuit or restoring it if the legislation
is enacted and found to be a serious mistake.

Under the present structure of the court of appeals, we have a viable mechanism
that maintains the consistency of law throughout the entire circuit. Panel decisions
of all of the judges are binding throughout the entire circuit . The limited en banc
procedure provides a mechanism whereby all judges participate in the en banc proc-
ess by the “stop clock” procedure, requests for en banc, memos circulated to the en-
tire court arguing for and against en banc review, and by a vote of all of the active
judges on whether to take a case en banc. There is full participation of all our
Jjudges in resolving circuit law.

When a case is taken en banc, the en banc court reviews the full case for purposes
of clarifying the circuit law, resolving conflicts, or considering questions of excep-
tional importance to establish the law of the circuit. There is no additional level of
appeal, as there would be with the divisional approach, and there is no litigation
upon whether an opinion reflects a direct conflict between divisions or merely distin-
guishes cases involved, as there would be with the divisional approach.

Our circuit court has the advantage of the diversity and background, experience,
and geographical identity of a large number of judges that provide important in-
sights into the applications and development of the federal law throughout the nine
Western United States and Island Territories. The stated advantages asserted for
the divisional approach are heavily outweighed by the disadvantages.

The disadvantages may be summarized as follows:

¢ There is no participation of all judges circuit-wide in resolving the circuit law
as at present. The only participation is within the division.

¢ Resident judges within a division that are assigned to another division would
not participate in panels within the resident division for a three-year period and
would, for that period, have no say in the en banc consideration of panel deci-
sions within the division of their residence.

¢ The proposed Circuit Division court would be an additional level of appeal be-
fore finality, involving additional expense and delay.

¢ The resolution of conflicts by the Circuit Division court would be by 13 judges,
not representative of the full court or proportionately representative of the divi-
sions. The Circuit Division would create a category of what, in effect, would be
Super Court Judges, for three-year terms with greater power in determining the
law of the circuit.
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¢ There would be no participation of judges throughout the circuit in the decisions
of the Circuit Division, as to whether it should take a case or not take a case
or let a panel decision stand.

e There are statutory problems lurking in the new procedure, two of which I iden-
tify in the Analysis but others in an untested procedure could well surface in
the future.

¢ The practical operation of the divisional approach becomes administratively
complex in the manner in which the judges are designated to be assigned
among divisions, and the manner in which the Circuit Division is to operate,
as I have shown in the Analysis.

It is gratifying that the Commission recommended that the Ninth Circuit not be
split and recognized the importance of having a single court interpret and apply fed-
eral law in the Western United States. However, the evidence does not justify the
recommended change to a divisional structure of the Ninth Circuit Court of Appeals.
The disadvantages of such a structure far outweigh the claimed advantages and do
not justify disrupting a court that the great majority of judges and lawyers within
the circuit are convinced is operating efficiently and effectively. The Ninth Circuit
has always been willing to re-evaluate itself, its performance, and to experiment
with innovations that would lead to greater efficiency and effectiveness. The annual
evaluation of the Ninth Circuit’s long range plan is specifically designed to do so.
Concerns that have surfaced in the Final Report of the Commission can be ad-
dressed with far less disruption than a whole new divisional structure. At the
present, they are being addressed by a special Evaluation Committee that I ap-
pointed specifically for that purpose.

The Committee, chaired by Senior Circuit Judge David Thompson, is composed of
Ninth Circuit judges from different regions of the circuit, as well as a representative
from the district, court bench, a prominent scholar of the federal appellate courts,
and an experienced appellate practitioner. The Committee has met over the past
several months on numerous occasions and has made a special effort to meet with
representatives of the bench and bar throughout the Ninth Circuit in order to get
a wide spectrum of participation in the evaluation process.

In conclusion, with the Commission acknowledged, after extensive study, that
there is no persuasive evidence that the Ninth Circuit is not working effectively.
There is no justification for mandating this drastic change in structure that will im-
pede, not enhance, the continued development of consistent circuit law throughout
the nine Western United States and the Island Territories. The other, circuits have
all opposed the divisional structure and it has been made optional for them. The
Ninth Circuit should be treated the same as the other circuits and should be given
the same option.

ANALYSIS OF THE FINAL COMMISSION REPORT BY CHIEF JUDGE PROCTER HUG, JR.

The Commission on Structural Alternatives for the Federal Courts of Appeals sub-
mitted its Final Report on December 18, 1998. I have had an opportunity to care-
fully analyze the report and to discuss it with judges and lawyers. I thought it
would be helpful to give my evaluation of the Final Report, as I did with the Draft
Report.

SUMMARY

The basic question resolved by the Commission is whether the Ninth Circuit
should be split. The strong recommendation of the Commission is that it should not
be split. It stated:

Maintaining the court of appeals for the Ninth Circuit as currently
aligned respects the character of the West as a distinct region. Having a
single court interpret and apply federal law in the western United States,
particularly the federal commercial and maritime laws that govern rela-
tions with the other nations on the Pacific Rim, is a strength of the circuit
that should be maintained.

The Commission recommended a structural change in the Court of Appeals. It
proposed that the Ninth Circuit Court of Appeals be divided into three semi-autono-
mous adjudicative divisions, with the State of California being split into two sepa-
rate divisions. Panel decisions decided in one division would not be binding prece-
dent in either of the other divisions and each division would have an independent
en banc procedure that would have no precedential effect in the other two divisions.
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The question then becomes whether the structural changes, as proposed by the
Commission, better serve the prime objective of having consistent law throughout
the Ninth Circuit.

When a whole new concept of the operation of the Court of Appeals is proposed,
the burden should be upon those proposing the change to show that a particular
proposal will operate more efficiently, effectively, and better advance the cause of
justice than the time-tested procedures that have been in operation for many years.

The Commission stated that it had reviewed all of the available objective data
routinely used in court administration to measure performance and efficiency of the
federal courts of appeals but could not say that the statistical data tipped decisively
in one direction or the other. It noted that while there are differences among the
Courts of Appeals, it is impossible to attribute them to any single factor such as
size.

In considering the subjective data, the Commission noted that the district judges
of the Ninth Circuit do not find the law insufficiently clear to give them guidance
in their decisions any more often than their counterparts in other circuits, but they
more frequently report inconsistencies between published and unpublished opinions.
The Commission then noted that the lawyers of the Ninth Circuit found “somewhat”
more difficulty in discerning circuit law and predicting outcomes of appeals than
lawyers elsewhere, but they did report more often a large or grave problem in doing
so.
However, the Commission then stated “[bJut when all is said and done, neither
we nor, we believe, anyone else, can reduce consistency and predictability to statis-
tical analysis. These concepts are too subtle, the decline in quality too incremental,
and the effects of size too difficult, to allow evaluation in a freeze-framed moment.”

The Commission acknowledges that the conclusion of a need for a major struc-
tural change in the Ninth Circuit Court of Appeals is not based upon any objective
findings. The subjective findings are based upon rather minor differences expressed
by the Ninth Circuit judges and lawyers, and the belief of the Commission that a
smaller decisional unit just works best. There were many responses to the Commis-
sion’s Draft Report in opposition to the divisional structure. Some of these were by:

The United States Department of Justice; Senator Dianne Feinstein; Governor
Pete Wilson; The Ninth Circuit Court of Appeals; The Ninth Circuit Judicial Coun-
cil; The Association of District Judges of the Ninth Circuit; The Federal Bar Associa-
tion; The Sierra Club Legal Defense Fund; The Los Angeles County Bar Association;
The Chief Judges of the First, Second, Third, Fourth, Fifth, Seventh, Eighth, and
DC Circuits; The New York City Bar Association; The Federal Bar Council’s Com-
mittee on the Second Circuit Courts; and The Chicago Council of Lawyers.

Under the present structure of the Court of Appeals, we have a viable mechanism
that maintains the consistency of law throughout the entire circuit. Panel decisions
of all of the judges are binding throughout the entire circuit. The limited en banc
procedure provides a mechanism whereby all judges participate in the en banc proc-
ess by the “stop clock” procedure, requests for en banc, memos circulated to the en-
tire court arguing for and against en banc review, and by a vote of all of the active
judges on whether to take a case en banc.

When a case is taken en banc, the en banc court reviews the full case for purposes
of clarifying the circuit law, resolving conflicts, or considering questions of excep-
tional importance to establish the law of the circuit. There is no additional level of
appeal, as there would be with the divisional approach, and there is no litigation
upon whether an opinion reflects a direct conflict between divisions or merely distin-
guishes cases involved, as there would be with the divisional approach.

Our circuit court has the advantage of the diversity and background, experience
and geographical identity of a large number of judges that provide important in-
sights into the applications and development of the federal law throughout the nine
western United States and Island Territories. It is especially important to note that
the judges of the nine other circuit courts of appeals who responded to the Commis-
sion’s draft opposed the divisional approach. The stated advantages asserted for the
divisional approach are heavily outweighed by the disadvantages.

The disadvantages may be summarized as follows:

1. There is no participation of all judges circuit-wide in resolving the circuit law
as at present. The only participation is within the division.

2. Resident judges within a division that are assigned to another division would
not participate in panels within the resident division for a three-year period and
would, for that period, have no say in the en banc consideration of panel decisions
within the division of their residence.
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3. The proposed Circuit Division court would be an additional level of appeal be-
fore finality.

4. The resolution of conflicts by the Circuit Division court would be by 13 judges,
not representative of the full court or proportionately representative of the divi-
sions. The Circuit Division would create a category of what, in effect, would be
Super Court Judges, for three-year terms with greater power in determining the
law of the circuit.

5. There would be no participation of judges throughout the circuit in the deci-
sions of the Circuit Division, as to whether it should take a case or not take a
case or let a panel decision stand.

6. There are statutory problems lurking in the new procedure, two of which I
identify but others in an untested procedure could well surface in the future.

7. The practical operation of the divisional approach becomes administratively
complex in the manner in which the judges are designated to be assigned among
divisions, and the manner in which the Circuit Division is to operate.

The Ninth Circuit has always been willing to re-evaluate itself, its performance,
and to experiment with innovations that would lead to greater efficiency and effec-
tiveness. The annual evaluation of the Ninth Circuit’s long range plan is specifically
designed to do so. Concerns that have surfaced in the Final Report of the Commis-
sion could be addressed with far less disruption than a whole new divisional struc-
ture. A great majority of the judges and lawyers within the Ninth Circuit concluded
that it is operating efficiently and effectively as a large court and should continue
doing so. The case has not been made nor the burden of proof carried for a drastic
change in the structure of the Ninth Circuit Court of Appeals.

DETAILED ANALYSIS OF THE FINAL REPORT

Changes from the draft report

The Final Report retains basically the same recommendations as in the Draft Re-
port.

1. Submitting the strong recommendation that the Ninth Circuit should not be
split.

2. Proposing legislation that the Ninth Circuit Court of Appeals be divided into
adjudicative divisions, whose panel opinions and en banc; opinions would not be
binding throughout the circuit, with a separate Circuit Division to resolve only
conflicts between decisions in the three adjudicative divisions.

3. Proposing legislation that would authorize (though no longer require) other cir-
cuits to utilize the adjudicative divisional approach once the number of judges in
the Court of Appeals increases beyond 15.

4. Proposing legislation to permit experiments with two-judge panels.

5. Proposing legislation that would permit experimentation with district court ap-
pellate panels.

6. Urging Congress to refrain from changing the Bankruptcy Appellate System
until the Judicial Conference has had an adequate opportunity to study it and
propose any necessary improvements. However, the specific recommended legisla-
tion concerning direct appeals with utilization of the Bankruptcy Appellate Panels
was eliminated from the appendices.

There are some changes from the Draft Report to the Final Report.

1. The major change is that for circuits other than the Ninth Circuit, the proposed
legislation no longer mandates that the Court of Appeals be divided into adjudica-
tive divisions when the complement of judges exceeds 17. Thus for other circuits,
the adjudicative divisional approach becomes entirely optional.

2. The composition of the Circuit Division and method of selection is changed from
the 7-judge court originally proposed, to a 13-judge court, composed of the chief
judge and 12 other judges in active status chosen by lot in equal numbers from
each regional division. The 12 judges would serve non-renewable three-year
terms.

3. The Final Report provides that each division would also include some judges
not residing within the division, assigned randomly for specified terms of at least
three years, instead of one year as provided in the Draft Report.

4. The proposed statutory provision specifying the particular composition of the
Judicial Council of the Ninth Circuit was eliminated, leaving that matter up to
the discretion of the Ninth Circuit, as it does with the other circuits.
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5. The seven-year Sunset Provision was eliminated. Thus, the concept of the divi-
sional approach being an “experiment” with a termination period is no longer the
case.

COMMISSION REPORT AS IT PERTAINS TO THE NINTH CIRCUIT

Major conclusion—no circuit split

The major conclusion of the Commission is that the Ninth Circuit should not be
split. The Commission made the following statements supporting that conclusion.

There is no persuasive evidence that the Ninth Circuit (or any other circuit, for
that matter) is not working effectively, or that creating new circuits will improve
the administration of justice in any circuit or overall. Furthermore, splitting the cir-
cuit would impose substantial costs of administrative disruption, not to mention the
monetary costs of creating a new circuit. Accordingly, we do not recommend to Con-
gress and the President that they consider legislation to split the circuit.

There is one principle that we regard as undebatable: It is wrong to realign cir-
cuits (or not realign them) and to restructure courts (or leave them alone) because
of particular judicial decisions or particular judges. This rule must be faithfully hon-
ored, for the independence of the judiciary is of constitutional dimension and re-
quires no less.

* * S * *

Maintaining the court of appeals for the Ninth Circuit as currently
aligned respects the character of the West as a distinct region. Having a
single court interpret and apply federal law in the western United States,
particularly the federal commercial and maritime laws that govern rela-
tions with the other nations on the Pacific Rim, is a strength of the circuit
that should be maintained.

£ * £ £ *
Any realignment of circuits would deprive the west coast of a mechanism

for obtaining a consistent body of federal appellate law, and of the practical
advantages of the Ninth Circuit administrative structure.

The conclusion that the Ninth Circuit should not be split corresponds with the
overwhelming opinion of the judges and lawyers in the Ninth Circuit, as well as
statements of others concerned with this issue who submitted written statements
or gave oral testimony before the Commission. Among those opposing the division
of the Ninth Circuit were the following:

¢ 20 out of the 25 persons testifying at the Seattle Hearing of the Commission.

* 37 out of 38 of the persons testifying at the San Francisco Hearing of the Com-
mission.

* The Governors of the States of Washington, Oregon, California, and Nevada.
¢ The American Bar Association.
¢ The Federal Bar Association.

¢ The United States Department of Justice and the U.S. Attorneys within the
Ninth Circuit.

o All of the Public Defenders within the Ninth Circuit.

¢ Respected scholars: Charles Alan Wright, Arthur Hellman, Anthony Amster-
dam, Erwin Chemerinsky, Judy Resnik, Jessie Choper, and Margaret Johns.

* The past Director of the Federal Judicial Center, Judge William Schwartzer.

¢ The chairman of Long-Range Planning for the U.S. Federal Courts, Judge Otto
Skopil.

* A great majority of the judges and lawyers in the Ninth Circuit.

Adjudicative Divisions for the Ninth Circuit Court of Appeals

Having strongly opposed the division of the Ninth Circuit, the Commission pro-
ceeds further to recommend a revised method of operation for the Ninth Circuit
Court of Appeals through intra-circuit adjudicative divisions. The essential question
then becomes whether the suggested revision of the operation of the Court of Ap-
peals accomplishes the acknowledged goal of having a single court interpret and
apply the federal law in the nine western United States and the Island Territories
in an efficient and effective manner better than its present method of operation.

When a whole new concept of the operation of courts of appeals is proposed, the
burden should be upon those proposing the change to show that a particular pro-
posal will operate more efficiently, effectively, and better advance the cause of jus-
tice than the time-tested procedures that have been in operation for many years.
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The position of the Ninth Circuit expressed to the Commission is that it is work-
ing well and that a great majority of the judges and lawyers in the Ninth Circuit
are opposed to a split. This was confirmed by the survey of the Commission in which
over two-thirds of the judges in the Ninth Circuit expressed that opinion.

The Commission has proposed that the Ninth Circuit Court of Appeals be divided
into three semi-autonomous adjudicative divisions, with the State of California
being split into two separate divisions. Panel decisions decided in one division would
not be binding precedent in either of the other divisions, and each division would
have an independent en banc procedure that would have no precedential effect in
the other two divisions. The Commission, in its Final Report, stated that this is es-
sential to its conception of the operation of the divisions. Comments recommending
changes to this aspect of the proposal were rejected as antithetical to the proposed
divisional structure.

Findings supporting the divisional structure

It is important to assess the arguments the Commission believed required a
change in the operation of the Ninth Circuit Court of Appeals. The Commission
noted that the arguments had both objective and subjective components. With re-
gard to the objective component, the Final Report states:

We have reviewed all of the available objective data routinely used in
court administration to measure the performance and efficiency of the fed-
eral appellate courts, but we cannot say that the statistical criteria tip deci-
sively in one direction or the other. While there are differences among the
courts of appeals, differences in judicial vacancy rates, caseload mix, and
operating procedures make it impossible to attribute them to any single fac-
tor such as size.

The Final Report then considered the subjective opinions of the district judges and
lawyers in the Ninth Circuit. With regard to the district judges, the Final Report
notes that the district judges in the Ninth Circuit do not find the law insufficiently
clear to give them guidance in their decisions anymore often than their counterparts
in other circuits, but they more frequently report that difficulties stem from incon-
sistencies between published and unpublished opinions.

With regard to the lawyers in the Ninth Circuit, the Final Report indicates that
Ninth Circuit lawyers found somewhat more difficulty discerning circuit law and
predicting outcomes of appeals than lawyers elsewhere and more often than others
reported a large or grave problem in doing so. However, the Commission stated,
“[bJut when all is said and done, neither we nor, we believe, anyone else, can reduce
consistency and predictability to statistical analysis. These concepts are too subtle,
the decline in quality too incremental, and the effects of size too difficult to isolate,
to allow evaluation in a freeze-framed moment.”

The reaction of the lawyers would be a concern that the Ninth Circuit would wish
to address to determine the source of any problem or whether there really is a prob-
lem and to consider reasonable steps that can be taken to remedy the problem if
it is serious. However, the fact that there is just somewhat more difficulty than in
other circuits does not seem to justify a major change in the structure of the Ninth
Circuit Court of Appeals.

Thus, it would appear that the conclusion of a need for the major structural
change in the Ninth Circuit Court of Appeals is not based upon any objective find-
ings. The subjective findings are based on rather minor differences expressed by the
Ninth Circuit judges and lawyers, and the belief of the Commission that a smaller
decisional unit just works best.

Responses in opposition to divisional structure

There were many responses to the Commission in opposition to this divisional
structure, both as the idea pertained to the Ninth Circuit and as it pertained to
other circuits in the future. Some of these responses were as follows:

¢ The United States Department of Justice submitted its response, noting that it
approached its perspective from that of a litigant that participated in over 40
percent of the cases heard in the federal courts of appeals. In opposing the rec-
ommendation for the creation of intra-circuit divisions, the Justice Department
stated, “we agree with the draft report’s recommendation that the Ninth Circuit
should not be split at this time, and we concur generally in its view that {t]here
is no persuasive evidence that the Ninth Circuit (or any other circuit, for that
matter) is not working effectively, or that creating new circuits will improve the
administration of justice in any circuit or overall.’ In our view, the lack of evi-
dence supporting circuit splits also counsels against what we view as the prin-
cipal recommendation contained in the draft report—the creation of divisions for
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the Ninth and other large circuits. That proposal would have potentially ad-
verse repercussions for the administration of justice in the Ninth Circuit and
ultimately across all federal courts of appeals.”

Senator Dianne Feinstein wrote: “Since your report was released on October 7,
I have talked with federal judges, members of the Bar, and legal scholars in
California to discuss the recommendations of the Commission. The overriding
consensus among judicial and legal leaders is that it would be disastrous if Cali-
fornia were split into Northern and Southern Divisions. Concerns expressed to
me about the proposal to divide California focus on the following issues:

The Middle Division (Northern California) and the Southern Division
(Southern California) would not be bound precedentially by each other’s de-
cisions. Lawyers would engage in “forum shopping” within the same State
for favorable rulings. California corporations subject to federal jurisdiction
could be subject to varying interpretations of the same federal and state
laws. This could compel businesses to build headquarters in other States
where there is no conflict within the federal court system. The lack of uni-
formity and certainty in the law could create chaos in our state. Imagine
if two California divisions disagreed on the constitutionality of any state-
wide initiative or law. This could do extraordinary damage to Californians’
faith in the integrity and fairness of the judicial system. Another layer of
judicial review within the Ninth Circuit would have enormous costs and en-
large the federal bureaucracy.”

Governor Pete Wilson, then Governor of the State of California, responded that
“the proposal to divide the Ninth Circuit Court of Appeals into three divisions-
which would split California—would be counterproductive and not in the best
interests of the people of California.” He noted that the divisional arrangement
proposed by the Commission would not only undermine the objective of having
a single court interpret and apply the law in the western United States but
would also raise new problems. He then listed five specific problems.

The Ninth Circuit Court of Appeals, the Ninth Circuit Judicial Council, and the
Association of District Judges of the Ninth Circuit all voiced opposition to the
divisional approach.

The Federal Bar Association pointed out that although there are regional issues
“the much larger portion of appellate issues and caseload are not so regionally
unique.” They expressed concern that the regional advantage might come at too
high a price—“lack of inter-division stare decisis and of meaningful en banc re-
view.

The Sierra Club Legal Defense Fund calls the proposed divisional structure “a
solution in search of a problem with little evidence to support the need for such
changes.” They cite the survey in the Commission Report, which showed that
over two-thirds of the circuit judges and the district judges do not favor circuit
reconfiguration.

The Los Angeles County Bar Association stated, “As a representative of many
private and public consumers of judicial services in the Ninth Circuit, we * * *
register our fundamental disagreement with the proposed restructuring of the
Ninth Circuit into divisions. We believe this so-called ‘divisional arrangement’
will present many, if not all, of the difficulties that the Commission acknowl-
edges would accompany a split of the Circuit. Indeed, as we explain below, we
see the proposed divisional structure as a de facto split of the Circuit that
would, in effect, split California. Yet, the notion of splitting California is the
very option that the Draft Report calls ‘undesirable.’ Draft Report at 46. We be-
lieve this same concern applies with equal force to the proposed division of any
state.” They noted new problems that the divisional arrangement would create:
inconvenience and cost; inconsistent interpretation of California state law;
forum shopping and delay tactics; and increased confusion for litigants.

The Chief Judges of the First, Second, Third, Fourth, Seventh, Eighth, and DC
Circuits wrote a joint response to the divisional approach, stating that “The
whole concept of intra-circuit divisions, replete with its two levels of en banc
review, has far more drawbacks than benefits.”

Judge Winter, Chief Judge of the Second Circuit, wrote a separate letter on be-
half of his court “to indicate a strong and unanimous opposition to the Commis-
sion’s recommendation of mandatory divisions in courts of appeals with author-
ized judgeships over a certain number.” He listed several reasons. “First be-
cause such divisions have never been tried, we have no experience with them.
The present organization of the regional courts of appeals is hardly working so
badly that mandatory resort to a very different and untested form of organiza-



55

tion is called for.” He then stated it would increase forum shopping and require
more judges and concluded “Finally, and most importantly, the major premise
of the recommendation for mandatory divisions appears to be that appellate
courts with 18 judges or more will inevitably lead to an unacceptably incoherent
case law. We do not agree with that major premise. Moreover, we believe that
the proposal for mandatory divisions will lead either to more incoherence in
case law rather than less or to intolerable collateral consequences.”

¢ Judge Politz, the Chief Judge of the Fifth Circuit, wrote saying that the judges
on his court are very concerned and voiced considerable reservations about the
proposal for mandatory divisions for circuits with 18 or more active judges.
Judge Edith Jones of that court expressed her opposition more colorfully, in
that she believes this to be “a dagger pointed at the heart of the Fifth Circuit,
with our currently authorized 17 judgeships.”

¢ The New York City Bar Association opposes the recommendation that the fed-
eral courts of appeals are required to split themselves into divisions. They rec-
ognize that such division is “very nearly the functional equivalent of splitting
it into separate circuits.” They conclude that this should only be done in ex-
treme circumstances.

¢ The Federal Bar Council’s Committee on the Second Circuit Courts opposes di-
visions and argues that this will cause greater disharmony in circuit law and
an additional burden caused by another layer of review.

¢ The Chicago Council of Lawyers opposes divisional organization of the Court of
Appeals. “[TThis is another bad solution to a ‘not proven’ problem.” They state
that the basis for the Commission’s recommendation is that according to an un-
published survey, lawyers and district court judges in the Ninth Circuit are
“somewhat” more likely “to have trouble discerning circuit law, and that the
court is too large for ‘collegiality’ to work effectively.” The Council does not con-
cede that either of these are genuine concerns. It does point out, however, that
the divisional approach will “if anything increase uncertainty and hinder
collegiality.”

Comparison of circuit divisions as opposed to the current operation of the circuit
court

The essential question is whether the proposed divisional approach is so superior
to the current method of operation as to justify changing the basic structure of the
Ninth Circuit Court of Appeals.

Present operation of the court

¢ Panel decisions are binding throughout the circuit and other panels are obli-
gated to follow that precedent unless it is overruled en banc. The circuit has
developed a sophisticated issue coding procedure and all panels are notified
when the same issue is before two or more panels. The first panel to have the
issue submitted to it has priority to resolve the issue. However, there is fre-
quently contact between panels having the same issue for consideration of an-
other panel’s view.

e There is no empirical evidence that the conflict between panels of the Ninth
Circuit is any greater than any other circuit.
e A limited en banc process operates effectively and involves the entire court.

Any circuit judge, including senior judges, can call for a “stop clock,”
which is usually done when a judge wants the panel to consider an objec-
tion to a part of the decision.

Any judge, including senior judges, can call for en banc and write memos
supporting the en banc call or comment on the en banc call of other judges.
Generally, there are many insightful memos.

All active judges vote on whether to take a case en banc. The limited en
banc process is representative of the court as a whole because all of the cir-
cuit judges can submit memoranda for or against the en banc call, and all
active circuit judges vote on whether to take the case en banc. If the case
is not taken en banc, this is a decision of the full court that the panel opin-
ion should stand.

The limited en banc decisions are fully accepted by the court as being the
final decision of the court as a whole. A majority of the active judges can
have a limited en banc decision reviewed by the full court. Since 1980,
there have been only five such requests, and the majority of the active
judges have never voted to consider a limited en banc decision before a full
court en banc. From 1980 to 1997, there have been 173 cases heard by the
limited en banc court. 33 percent of the decisions were unanimous and 75
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percent of the decisions were rendered by a majority vote of 8-to-3 or great-
er. This is strong indication that a full court en banc would not have
reached a different decision.

In the calendar year 1996, there were 25 calls for en banc that were
voted on by the full court and 12 of the cases were taken en banc. In cal-
endar year 1997, there were 39 calls for en banc that were voted on by the
full court and 19 of the cases were taken en banc. In calendar year 1998,
there were 45 calls for en banc that were voted on by the full court and
16 of the cases were taken en banc. The full-court participation should be
judged not only upon those cases that were taken en banc, but by those
cases that were called for en banc, upon which the full court voted.

There could well be changes in the limited en banc process that would
further improve its operation, as suggested by the Justice Department and
others. But, these are minor adjustments that could be made and still re-
tain the function of resolving circuit-wide precedent both as to conflicts and
as to questions of exceptional importance.

Divisional operation

Panel decisions in a division would have a binding precedential effect only in
that division and no binding precedential effect in either of the other two divi-
sions.

The Circuit Division only resolves conflicts between panels in different divi-
sions. Unless there is a conflict with a decision from another division, the law
of each division is not reviewed within the circuit, which leaves questions of ex-
ceptional importance unreviewed in the Ninth Circuit.

A very significant difference is the lack of participation in the development of
circuit-wide law by all judges. A judge in one division cannot call for en banc
in another division, but more important, does not participate in the develop-
ment of circuit law through the stop clock or en banc procedure, or by circulat-
ing memos in support of or opposed to en banc consideration.

The makeup of the Circuit Division is not proportionately representative of the
court as a whole. The Circuit Division is composed of the chief judge and 4
judges from each division. The Northern Division has only 22 percent of the
caseload and would be expected to have 22 percent of the judges, whereas the
Southern Division has 47 percent of the caseload and would be expected to have
47 percent of the judges, yet the two divisions would be equally represented on
the Circuit Division court.

There is no input from any of the judges in any of the divisions to seek to have
a case heard by the Circuit Division. The statute specifies that the application
is to be made by a party to the case. Furthermore, the Circuit Division has dis-
cretion whether to take a case or not, regardless of what a majority of the
judges of the circuit would consider to be a conflict.

The Circuit Division presents an additional level of appeal for litigants before
they achieve finality.

RELATIVE ADVANTAGES OF THE TWO STRUCTURES

The present structure

There is a circuit-wide mechanism that maintains the consistency of law
throughout the circuit and is not dependent upon there merely being a conflict
between divisions of the court.

There is circuit-wide participation by the judges in the development of the cir-
cuit law. The panel decisions of all the judges are binding throughout the entire
circuit. All of the judges participate in the en banc process for the entire circuit
by the stop clock procedure, requests for en banc, memos circulated to the entire
court arguing for and against an en banc review, and by a vote of all of the
active judges on whether to take a case en banc.

When a case is taken en banc, the en banc court reviews the full case for the
purposes of clarifying the circuit law, resolving any conflicts, or considering
questions of exceptional importance to establish the law of the circuit.

There is no additional level of appeal as there would be with the divisional ap-
proach.

There is no litigation on whether an opinion reflects a direct conflict between
divisions or merely distinguishes the cases involved, as would be the case with
the proposed Circuit Division.
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The circuit court has the advantage of diversity in the background, experience,
and geographical identity of a large number of judges, which provide important
insights into the application and development of federal law throughout the
nine western United States and Island Territories.

The divisional structure

The asserted advantages for the divisional approach, as detailed in the Final Re-
port, are as follows:

Smaller decisional units will promote consistency and predictability because the
judges in the smaller units will have a better opportunity to monitor the deci-
sions of all the panels within that division.

The judges within a division would sit together more frequently, contributing
to greater collegiality among those judges, and more predictability as to the re-
sults of appeals. Judges in a division would become much more of a “known
bench,” fostering judicial accountability and public confidence.

Divisional en banc procedure would arguably operate more effectively.

Each judge would arguably be relieved of having to keep current with the
decisional output of the entire Ninth Circuit Court of Appeals. However, when
decisions of other divisions are to be “accorded substantial weight,” there would
still remain some responsibility on the part of the judges to keep current with
the decisions of the other divisions.

The question is whether these asserted advantages really exist and, if so, are out-
weighed by the disadvantages of the divisional operation.

Disadvantages of divisional operation

There is no participation of all judges circuit-wide in resolving circuit law, as
at present. The only participation is within the division.

Resident judges within a division that are assigned to another division, as con-
templated in the Final Report, would, for that three-year period, have no say
in the en banc consideration of panel decisions within the division of their resi-
dence. For example, if a circuit judge who resides in Alaska is randomly as-
signed for three years to the Southern Division, he would have no say in the
en banc process of the Northern Division.

The resolution of conflict by the Circuit Division would be by judges, not rep-
resentative of the full court or even proportionately representative of the divi-
sions.

The Circuit Division would create a category of what, in effect, would be Super
Circuit Court Judges with three-year terms, to determine conflicts in circuit law
without the participation of any other judges in the circuit.

There would be no participation of judges throughout the circuit in the decisions
of the Circuit Division. In fact, the Circuit Division procedure is only initiated
by a party, not a judge, and the Circuit Division can, by a vote of those Super
Judges, elect not to consider a case.

There are statutory problems lurking in the new procedure, which we may not
realize. I can identify two.

There is a problem under the statute for the Circuit Division to resolve conflicts
unless there are two contemporaneous conflicting decisions. If a case in the
Northern Division conflicts with a case decided in the Middle Division two years
prior, the Circuit Division can only affirm, reverse, or modify the Northern Divi-
sion case. It cannot modify the Middle Division case. The statute does not pro-
vide for the Circuit Division decision to become the law of the circuit. It only
affects the decision of the Northern Division.

The Final Report states that existing circuit law will be in effect until
overruled by a division. However, the statute does not say so. If this is not
the case, it would create real problems of determining circuit law. Assum-
ing, however, that existing law is intended to remain in effect, as the Final
Report states, and the statute is so amended, this still creates a significant
problem. If a division overrules an existing precedent, this would not be
binding circuit-wide unless there is a case in another division that is in con-
flict and can be modified. The existing precedent would remain in effect in
the other divisions.

The practicality of how the divisional structure would work

The Commission stated:
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By constituting divisions with both resident and nonresident judges, the
divisional structure respects and heightens the regional character deemed
a desirable feature of the federal intermediate appellate system, without
losing the benefits of diversity inherent in a court drawn from a larger
area. The divisional structure draws on the circuit’s full complement of
judges while restoring a sense of connection between the court and the re-
gions within the circuit by assuring that a majority of the judges in each
division come from the geographic area each division serves.

The Commission also indicated that the divisions should be composed so as to
equalize the perjudge caseload, with each division having a maximum of 11 judges
and a minimum of 7. As I will demonstrate, an equal division of the caseload will
dictate there being 6 judges in the Northern Division, 9 in the Middle Division, and
13 in the Southern Division.

The caseload for the Ninth Circuit Court of Appeals for the fiscal year that ended
Septef{rllll)er 30, 1998, was 9,070. The appeals originating from each of the divisions
is as follows:

Percent

Northern Division 1,988 22
Middle Division 2,831 31
Southern Division 4,251 47
Total: 9,070 100

The average caseload for the 28 judges authorized for the Ninth Circuit Court of
Appeals would be: 9,070 divided by 28=324 appeals perjudge. The number of judges
to be fairly allocated to each Division would be:

Northern Division 1,988 divided by 324=6

Middle Division 2,831 divided by 324=9

Southern Division 4,251 divided by 324=13
Total: 281

1If the Northern Division were allocated an additional judge to come from either the Middle
Division or the Southern Division, it would mean a substantial increase in caseload for the
judges of that division. If the additional judge were to come from the Middle Division, the case-
load per judge in the Middle Division would be 353 cases per judge or 1,061 per panel, as op-
posed to 284 cases per judge or 852 per panel in the Northern Division. Since the judges sit
in panels of 3, this would mean that a judge in the Northern Division would have 209 fewer
cases per year than a judge in the Middle Division. A nearly identical result would be obtained
if the additional judge were to be allocated from the Southern Division. Thus, a fair allocation
of the caseload would be as shown with the Northern Division having 6 judges.

Following the formulation provided by the Commission Report, that the majority
of the judges be residents of the division, with other division judges being assigned
to that division, the result would be as shown on the following chart:

Present Au- A To be As- To Be As-
R thorized Judges Al- | Majority of signed signed To
Division . located by Allocated ;

Judgeships Caseload Jud From Other Other in

in Division aseloads udges Divisions | Divisions
Northern ......cccoceeveenenes 9 6 4 2 5
Middle .... 7 9 5 4 2
Southern 12 13 7 6 5

Thus, for example, in the Northern Division, there would be better than a 50 per-
cent chance that a resident judge would be assigned to another division for three
years. During that time, the assigned judge would take no part in the panel deci-
sions of the division in which the judge resides, and the judge could take no part
in the en banc court in the judge’s division. Furthermore, the judge is not expected
to keep up on the decisions in the judge’s resident division. The same is essentially
true for the other divisions, with a somewhat lesser chance of being assigned to an-
other division.

The designation of the presiding judge of each division presents an interesting
scenario. Under the statute, the age and time limitations are the same for a presid-
ing judge as for a chief judge, then it goes by seniority, provided that only judges
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resident in and assigned to the division are eligible. The process would operate as
follows:

The presiding judge of the Northern Division would be Judge O’Scannlain, unless,
of course, he was one of the five judges randomly assigned to another division. In
that case, it would fall to the next judge in seniority that was not assigned to an-
other division. If an assigned judge returns, and is senior and otherwise eligible, I
presume that the returning judge would replace the presiding judge.

In the Middle Division, Judge Willie Fletcher would be the presiding judge, un-
less, of course, he is assigned to another division. In that event, one of the new
judges, yet to be appointed and confirmed, would take the position. (Judges Brown-
ing, Hug, and Brunetti would be ineligible).

In the Southern Division, Judge Schroeder would be the presiding judge, unless,
of course, she is assigned to another division, in which case the position would go
to the next eligible judge in seniority that was not assigned to another division.

All this is further complicated in the first three years by the fact that the initial
terms of assignment out of division are staggered one-year, two-year, and three-year
terms.

The composition of the Circuit Division that resolves circuit conflicts also presents
some interesting questions. The 13-judge court is composed of the chief judge and
4 active judges chosen by lot from each division. The Northern Division, which has
less than 22 percent of the caseload, with 6 judges allocated, would have representa-
tion on the Circuit Division court equal to the Southern Division, with 47 percent
the caseload and 13 judges allocated. The judges drawn from a division need not
bedresidents of the division, but under the statute, can be one of the assigned
judges.

The point is that the Circuit Division court is much less representative of the full
court then our present limited en banc court. The Circuit Division is skewed by non-
proportional divisional representation. Also, with three-year terms it may be many
years before a judge would serve on that court. Our present limited en banc court
is drawn at random from the full court. If a judge has not been drawn to be on the
en banc court for three successive times, he is automatically placed on the en banc
court. Thus, a judge is guaranteed to be on the limited en banc court at least every
fourth time the court is constituted.

CONCLUSION

The work of the Commission has been valuable in placing in historical prospective
the development of the Federal Appellate System, and conducting hearings and sur-
veys, and in obtaining written comments from a wide spectrum of those concerned
with the future of the Federal Appellate System. Many of the recommendations will
be valuable in informing future developments.

It is gratifying that the Commission recommended that the Ninth Circuit not be
split and recognized the importance of having a single court interpret and apply fed-
eral law in the western United States. However, the evidence does not justify the
recommended change to a divisional structure of the Ninth Circuit Court of Appeals.
The disadvantages of such a structure far outweigh the claimed advantages and do
not justify disrupting a court that the great majority of judges and lawyers within
the circuit are convinced is operating efficiently and effectively. The Ninth Circuit
has always been willing to re-evaluate itself, its performance, and to experiment
with innovations that would lead to greater efficiency and effectiveness. The annual
evaluation of the Ninth Circuit’s long range plan is specifically designed to do so.
Concerns that have surfaced in the Final Report of the Commission can be ad-
dressed with far less disruption than a whole new divisional structure.

Senator GRASSLEY. Thank you, Mr. Chief Judge.
Now, Judge Rymer.

STATEMENT OF HON. PAMELA ANN RYMER

Judge RYMER. Thank you very much, Chairman Grassley, mem-
bers of the subcommittee, Senator Feinstein. I am Pam Rymer, and
I very much appreciate the opportunity of testifying. But in view
of Senator Sessions’ introduction of me as a member of the Ninth
Circuit Court of Appeals, I think I should make it very clear to you
that I am here representing and speaking in behalf of the Commis-
sion on Structural Alternatives for the Federal Court of Appeals.
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Our recommendations with respect to the ninth circuit, are, of
course, reflected in S. 253.

Justice White, who chaired the Commission, of course, submitted
a written statement to you. But he also asked me to convey directly
to you his strong conviction that this legislation must be enacted.

As you know, the Congress created the Commission in great
measure at the urging of the ninth circuit to make an independent
study of structural alternatives for the Federal Courts of Appeal,
which we did, as instructed, with particular reference to the ninth
circuit.

The Commission conducted an extensive study and concluded two
things that are of equal importance: The circuit, which is an ad-
ministrative entity with no adjudicative functions, “ain’t broke,”
and it should not be fixed.

But equally important, the Court of Appeals for the Ninth Cir-
cuit is broke and should be fixed, but cannot be fixed without struc-
tural change. The reason is the Court of Appeals is too large to
function well as a single decisionmaking unit, yet the caseload will
likely continue to grow, and with that, the need for even more
judges to handle it. In the opinion of two-thirds of the Federal cir-
cuit judges throughout the country, an appellate court stops acting
1il§le an appellate court should act if it has more than 11 to 17
judges.

The Ninth Circuit’s Court of Appeals has 28 authorized and 19
senior judges with another five requested. Unlike any other appel-
late court in the Nation, its judges do not sit together as a full
court en banc to develop and maintain a coherent and consistent
body of law. Instead, that critical function is consigned to a limited
en banc court, which is randomly constituted on a case-by-case
basis. Neither do its judges sit with each other regularly enough
on panels to get a true understanding of their colleagues’ jurispru-
dence or to polish off the rough edges, like any good partnership
or marriage.

And the court’s output is too large to read, let alone for each
judge personally to keep abreast of, think about, digest or influ-
ence. Inevitably, over time, there is a toll on coherence and consist-
ency, predictability and accountability.

For this reason, a majority of the justices of the U.S. Supreme
Court unequivocally say that it is time for change. They review the
work of all appellate courts in the country. And as you can see from
their letters to the Commission, each of the five justices to com-
ment on the ninth circuit thinks that the Ninth Circuit’s Court of
Appee(lils is too big to function well. The Commission unanimously
agreed.

It is important. The problem with the Ninth Circuit’s Court of
Appeals has nothing to do with good will or good administration.
No amount of either, and the court has both good will and very
good administration, no amount of either can make it possible for
30, 40, or 50 or more judges to decide cases together. It simply can-
not be done, and that is the problem.

The problem is not that the court does not work. If the problem
were that the court does not work, then administration, and tech-
nology and ideas for operational improvement might make a dif-
ference, but it is not. Nor is the problem reversal rate. That is not
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a problem that the Commission identified or that the Commission
believes should weigh into the consideration of structural alter-
natives one or another. We made that very clear in the report and
in the language that Chief Judge Hug just quoted.

The problem with the court of appeals is that it cannot work be-
cause there are too many judges for the court to be a court. There-
fore, to position the court of appeals so that it can function well,
requires restructuring to downsize the decisionmaking units. The
divisional structure that the Commission recommends will reduce
adjudicative units to manageable proportions, each with 7 to 11
judges, a doable caseload and a rational area of responsibility.

In turn, divisional judges can sit together as a full bench when
they need to. That will make the division a true and traditional en
banc court that can correct panel errors and can develop and main-
tain a coherent and consistent body of law. Because divisional
judges will serve with each other more frequently on panels and
will participate in crafting proportionately more of the opinions
that speak for the division, they can keep abreast of the output and
the views of their colleagues.

But in addition to size, there are two other values that are ex-
tremely important and should not be ignored: One is a regional
connection because circuits, in the main, have regional roots, and
the other is a Federal perspective because it is Federal law, not re-
gional law, that a Federal court must apply. The divisional struc-
ture takes account of enhances both values.

On the one hand, a majority of the judges on each division will
reside in a district served by that division, and on the other hand,
judges from elsewhere in the circuit will be assigned to different di-
visions for a term to provide judge power where needed and to
cross-pollinate the divisions with diversity. In this way, the Federal
appellate court in the ninth circuit will be less remote to those
whose lives and fortunes depend on its decisions, yet still be a
court that is capable of maintaining uniformity, where uniformity
itself is a substantial interest to be served.

Of course, the divisions may diverge in how they interpret Fed-
eral law over time. But—and this is very important—mostly this
will not matter because lawyers and district judges in each division
will only need to worry about the law of that division; unlike today,
when even subtle differences between panels throughout the circuit
does matter because district courts are bound to follow and, thus,
to try to figure out the law of the entire circuit.

However, there may well be issues where itself is the compelling
interest. And in that circumstance, in that limited circumstance
only, the circuit division can resolve a substantial and square con-
flict. Even so, the circuit division will not be a group of super
judges. Indeed, circuit division judges will be far less super than
limited en banc judges are today. For unlike limited en banc
judges, the circuit division will have no power to rehear panel or
divisional decisions to correct the result or to resolve issues of ex-
ceptional importance. These are true en banc functions that the
Commission believes are too significant to be left to chance, as they
are now, but should, instead, be entrusted only to divisions that sit
as a full bench or to the U.S. Supreme Court. Nor will the circuit
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division be an extra level of appeal. That is expensive and cum-
bersome.

There are three possible levels of review now: Panel rehearing,
limited en banc rehearing and full court rehearing. And there will
be three possible levels of review under the divisional structure:
Panel rehearing, divisional en banc rehearing and circuit division
review, if required to resolve squarely conflicting divisional deci-
sions.

As a practical matter, this will seldom happen because only 10
percent of the cases reheard in the last 10 years have been deemed
en banc worthy on account of conflict. There should be even less
conflict under the divisional structure because the division creating
the conflict will have to create it, advisedly and squarely. In any
event, essentially no extra work will be involved, since the issue
and the conflict will have been fully briefed and already the subject
of two fully reasoned, albeit squarely conflicting, divisional deci-
sions.

In my mind, the only really tough call has to do with what to
do about California. No solution is perfect, given how much Califor-
nia contributes to caseload. Personally, having been a lawyer in
Los Angeles for nearly 20 years and a district judge in Los Angeles
for 6 more years, I see no problem at all with putting California
into different divisions.

As Justice John Paul Stevens explains in his letter, which I at-
tached to my written statement and quoted on page 18, and which
I urge you to read carefully, as Justice Stevens explains,

To do so creates no more potential for inconsistency or
forum shopping than now exists. For under the California
state system, decisions of one Court of Appeal do not bind
others. And under the Federal system, there can always be
different decisions by different district judges.

So people who live and work throughout the State of California
already face and already deal with inconsistent determinations of
both State and Federal law. And under the structural arrange-
ment, the circuit division will be there if a square conflict, in fact,
occurs.

Having said that, if, for other reasons, it seems preferable to
postpone the inevitable, the Commission sees no magic to the par-
ticular divisional arrangement that the Commission recommended.
California could be a division by itself, but the downside is that
from day one, if it has enough judges to handle the caseload, it
would start off being very close to the limit of not functioning effec-
tively as an appellate tribunal.

Therefore, to me, it makes the most sense to do now what will
be best for the future, and that is to pass the bill in its present
form. As the Chief Justice of the United States has told you, this
structure will address head on most of the significant concerns
raised about the court of appeals and would do so with minimal to
no disruption in the circuit’s administrative structure.

Senator Grassley, thank you for your indulgence. I very much ap-
preciate your consideration of the White Commission’s proposals.
We urge your favorable action on S. 253.

[The prepared statement of Judge Rymer follows:]



63

PREPARED STATEMENT OF PAMELA ANN RYMER
EXECUTIVE SUMMARY

The White Commission was created by Congress to recommend structural alter-
natives for the federal courts of appeal, with particular reference to the Ninth Cir-
cuit.

Neither better case management, nor good administration, nor more judges can
avoid the need for alternatives.

The reason is: Beyond a range of 11-17 judges, an appellate court is too big to
function well because it can no longer sit together as a full court to rehear cases
en banc; read and keep up with the court’s output; sit with each other regularly;
take other steps (such as pre-filing circulation of opinions) to assure the coherent,
consistent, and predictable development of the law; and hold each other accountable
for decisions rendered in the name of the court.

At 28 active and 19 senior judges (with 5 more requested), the Ninth Circuit’s
Court of Appeals has too many judges to function well. But instead of splitting the
circuit—which is only an administrative entity with no adjudicative responsibilities
and that “ain’t broke,”—fix the court of appeals, which is an adjudicative body, that
is.

Because of its size, the Ninth Circuit’s Court of Appeals is the only court in the
country that does not sit together as a full court to develop and maintain a coherent
and consistent body of law. Instead, it delegates en banc functions to a limited en
banc court of less than half of its authorized judgeships (11) that is randomly con-
stituted on a case-by-case basis. Its members do not sit regularly with each other
on panels. Also because of its size, the court’s output is too great for all judges to
read all of the court’s decisions. Inevitably there is a toll on coherence and consist-
ency, predictability and accountability.

A majority of the Supreme Court and one-third of the judges on the Ninth Cir-
cuit’s Court of Appeals believe these realities are serious enough to warrant change.

The divisional concept responds to the principal concerns about the “Ninth Cir-
cuit” by producing a judicial unit that is small enough to function well yet also pro-
vides a mechanism for maintaining uniform law on issues where consistency
throughout the west is important. It also respects the regional roots of the circuit
system by assuring that a majority of the judges in each division reside in a district
served by that division, but it retains an appropriate federalizing focus through as-
signment of judges from elsewhere in the circuit, a common set of rules and proce-
dures, and the Circuit Division which may resolve squarely conflicting decisions on
issues where uniformity matters to the circuit.

The divisional structure prescribed in S. 253 is sensible and workable.

Asserted “disadvantages” are not difficulties but strengths.

A circuit-wide en banc process is not necessary as the divisions will sit as a full
bench to decide issues of exceptional importance and to maintain coherent and con-
sistent law in the division. Divisional decisions should not bind other divisions be-
cause that would put the court of appeals back to square one—a condition that ulti-
mately cannot work.

Replacing the circuit-wide limited en banc with a divisional full court en banc will
increase—not decrease—judicial participation and accountability.

The Circuit Division does not add a cumbersome new level of review, as there are
no more levels than are presently available and both the parties’ and the Circuit
Division’s work can largely be done on the existing record. Nor is the Circuit Divi-
sion a collection of “Super Circuit Court Judges,” since its power (to resolve square
conflicts only) is considerably less than a limited en banc court’s, which may take
a case in order to reconsider and then resolve cases of exceptional importance, cases
that pose inter-circuit conflicts, and cases that create an intra-circuit conflict.

Once up and running, the divisional structure should make it easier to organize
calendars as assignments will be more stable, and it should not be more complicated
to support or staff as the divisions will continue to be administered centrally.

The problem of putting parts of California into different divisions is “seriously ex-
aggerated”; inconsistency and forum shopping opportunities exist already and will
not be exacerbated by a divisional structure. That said, there is no magic to the par-
ticular divisional arrangement the Commission thinks is preferable, except that it
will work now and for the foreseeable future. California could be a division by itself,
but a “California” division with an adequate number of judges to handle the case-
load would immediately be too large to function well.

As the Chief Justice of the United States has said, the divisional proposal for the
Ninth Circuit Court of Appeals “addresses head-on most of the significant concerns
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raised about that court and would do so with minimal to no disruption in the cir-
cuit’s administrative structure.”
S. 253 should be enacted.

I appreciate the opportunity of testifying in support of the recommendations of the
Commission on Structural Alternatives for the Federal Courts of Appeals which,
with respect to the Ninth Circuit, are reflected in S. 253, the “Ninth Circuit Reorga-
nization Act,” that provides for restructuring the Court of Appeals for the Ninth Cir-
cuit into adjudicative divisions. I was privileged to serve on the Commission chaired
by retired Supreme Court Justice Byron R. White, and to work with N. Lee Cooper,
the immediate past President of the American Bar Association; Hon. Gilbert S. Mer-
ritt, former Chief Judge of the Sixth Circuit and Chair of the Executive Committee
of the Judicial Conference of the United States; and Hon. William D. Browning, who
was Chief Judge of the District of Arizona as well as a member of the Judicial Con-
ference of the United States and the Judicial Council of the Ninth Circuit.!

In the wake of decades of concern about the size of the Ninth Circuit and a rider
to the Appropriations Bill in 1997 that would have split the circuit,2 the Commis-
sion was established to study structural alternatives for the federal courts of ap-
peals—with particular reference to the Ninth Circuit. Although the Ninth Circuit
was a special focus of the Commission’s work, its charge was broader and our rec-
ommendations with reference to the Ninth Circuit grew out of the study we under-
took of the federal appellate system as a whole, its present condition and future ca-
pacity.

The most significant fact that emerged is the growth in caseload that federal
courts across the country have experienced in recent years. Appellate courts have
been disproportionately affected because the number of circuit judges has not kept
pace with the growth. To an extent, caseload pressures are exacerbated by unfilled
vacancies, but the problem is more systemic than that.

Better case management is a band-aid that helps alleviate, but does not cure, the
problem. Appellate courts (including, in particular, the Ninth Circuit’s) have re-
sponded to increased demand by adding staff support, tracking cases differently de-
pending upon their difficulty, providing ADR, borrowing judges, and taking advan-
tage of technology to coordinate consideration of related issues. At the same time,
fewer appeals are orally argued and fewer result in fully reasoned, published dis-
positions. With all that has been accomplished, however, most courts appear close
to the limit of their ability to manage the caseload more effectively and efficiently—
yet still render decisions that are, and are perceived to be, fairly and fully consid-
ered by Article III judges.

Curtailing jurisdiction could also relieve caseload pressure. Indeed, all members
of the Commission believe that restoring and retaining a more appropriate balance
of federal and state jurisdiction is critical to enabling the federal courts to perform
their core constitutional functions in the future. That said, we cannot realistically
count on changes in jurisdiction to solve the caseload problem.

Another palliative is to increase the number of judges, but the problem with this
solution is that at some point an appellate court becomes too large to function effec-
tively as a single judicial decision-making unit. Unlike judges on a district court,
appellate judges must work together to develop the law of the court’s jurisdiction.
Two-thirds of the circuit judges throughout the country (including one-third of my
colleagues on the Court of Appeals for the Ninth Circuit) believe that the maximum
number of judges for an appellate court to function well lies somewhere between
eleven and seventeen. Beyond this range there are too many judges:

¢ To sit together as a full court en banc;
¢ To read the court’s output;
e To sit with each other regularly;

¢ To take steps such as pre-filing circulation of proposed opinions to assure coher-
ence and consistency, predictability and stability; and

1While I am testifying as a member of the White Commission, I am also a United States Cir-
cuit Judge for the Ninth Circuit and was a district judge for the Central District of California.
I currently serve on the Executive Committee of the Court of Appeals and am Administrative
Unit Judge for the Southern Unit as well as a member of the Judicial Council for the Ninth
Circuit. I have previously been a member of the Executive Committee of the Ninth Circuit Judi-
cial Conference and was its Chair.

2The rider, passed by the Senate, would have split the Circuit by establishing a new Twelfth
Circuit of Alaska, Arizona, Hawaii, Idaho, Montana, Oregon, Washington, Guam and the North-
ern Mariana Islands, leaving California and Nevada in the “old” Ninth.
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¢ To hold each judge accountable for decisions that are rendered in the name of
the court.

Historically, when the number of circuit judges needed to deal with a circuit’s in-
creasing caseload has gone beyond a tolerable number, the circuit has been split and
two new circuits have been created, each with an acceptable number of judges to
handle the caseload of the newly aligned circuit (at least for a while). This happened
with the “old” Fifth and Eighth Circuits earlier in the century. Inevitably until now,
splitting the circuit has been seen as the way to solve the conundrum of the Ninth
Circuit, thought by many to be too large in terms of judges, caseload, and popu-
lation.

But there are downsides—and limits—to circuit splitting. For one thing, to make
more, smaller circuits tends to Balkanize federal law and adversely to affect the fed-
eralizing function of a federal court of appeals. For another, everyone to look at the
question has agreed that no regional circuit should have fewer than three states.
This is so for reasons both of policy and practicality: a federal appellate court should
be more than a single state court since it declares federal law that speaks beyond
state boundaries; as such, its judges should come from, and be appointed by and
with the consent of senators who are concerned about the interests of, more than
one or two states. In addition, the only forum where inter-circuit conflict can be re-
solved is the United States Supreme Court. This makes splitting a single large state
(California, for example) between two different circuits especially undesirable. Fi-
nally, there are obvious costs, both to the fiscal and legal order, in creating an en-
tirely new, essentially duplicative, apparatus.

Thus the question Congress posed to the Commission: Are there structural alter-
natives for the federal courts of appeals, in particular the Court of Appeals for the
Ninth Circuit? The answer is yes. Instead of splitting a circuit that “ain’t broke,”
fix the appellate court that is.

A court of appeals is different from the circuit, and the difference is critical to
the White Commission’s analysis. Even though an appellate judge is a “circuit”
judge and the court of appeals is commonly called the “circuit” court, the circuit is
not the court of appeals or vice versa. A circuit is an administrative entity that is
the governance mechanism for all courts and judges within the geographic area it
covers—district courts, bankruptcy courts, and magistrate judges as well as the
court of appeals. A circuit has no adjudicative role; adjudication is entirely a court
function. Therefore, to the extent there are perceived problems with a court of ap-
peals on account of the fact that it has grown too large or would be too large if an
adequate number of judges were appointed to handle the caseload, the court of ap-
peals can be restructured without the circuit being split to achieve it.

In the case of the Ninth Circuit, no one seriously questions how the circuit per-
forms its administrative functions. The circuit’s size allows for flexibility in assign-
ment, economies of scale, and a common body of law for the Pacific Rim and the
western part of the United States—all of which are positive values. But many cir-
cuit judges, lawyers who practice within the circuit, and a majority of justices on
the United States Supreme Court question how the court of appeals performs its ad-
judicative functions.3 It is significantly larger than any other collegial court in this
country,* and there are serious concerns about creeping inconsistency, lack of pre-
dictability, and the absence of review of decisions by all judges on the court.

Alone among the circuits, the Ninth Circuit’s Court of Appeals does not sit to-
gether en banc, as a full court, to develop and maintain a coherent and consistent
body of law. By statute, federal appellate courts may go en banc for three purposes:
to decide issues of exceptional importance, to resolve intra-circuit conflict, and to
avoid inter-circuit conflict. Instead of a full court en banc, the Ninth Circuit’s appel-
late court has a “limited en banc.” The limited en banc court is constituted on a
case-by-case basis, consisting of the Chief Judge and ten judges who are randomly
drawn for the particular case. Whatever the limited en banc court decides is the law
of the circuit, unless a majority of the full court votes for a rehearing by the full
court—a possibility that exists in theory but has never happened in practice. In ad-
dition to limiting full court review of panel decisions to eleven judges, only 57 per-

3 Letters written by the Chief Justice and by Justices Stevens, O’Connor, Scalia, Kennedy and
Breyer to the Commission are available on the Commission’s web site but are attached for con-
venience as Exhibit A to this statement. Survey results are summarized in the Commission’s
Working Papers.

4“Collegial” in this context does not mean friendly or sociable or enjoying one another’s com-
pany. Nor does it connote that judges get along personally or agree on the law. Rather, a “colle-
gial” court is one that must work together, over time, to develop a consistent, coherent, and pre-
dictable body of law for the jurisdiction.
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cent of the Ninth Circuit’s appellate judges read all or most of the opinions of the
court. This is a far lower percentage than in other circuits with smaller courts.

I believe a smaller court that can sit together regularly in panels, that can con-
vene as a full bench to correct panel error and to maintain a body of coherent and
consistent law, and that can monitor all of its output, is better for the administra-
tion of justice than a bigger court that cannot. The benefits of a smaller tribunal
can be obtained without splitting the circuit, but it will take structural change to
make it happen. S. 253 appropriately requires the Court of Appeals for the Ninth
Circuit to be restructured into adjudicative divisions, as the White Commission rec-
ommends.

The proposed arrangement creates a Northern Division for the Districts of Alaska,
Idaho, Montana, Oregon, and Eastern and Western Washington; a Middle Division
for the Districts of Northern and Eastern California, Guam, Hawaii, Nevada, and
the Northern Mariana Islands; and a Southern Division for the Districts of Arizona
and Central and Southern California. Each division will consist of seven to eleven
judges,® a majority of whom are resident within the region served by the division.
Judges can be drawn at random from outside the division to provide judge-power
as needed, and to cross-pollinate the divisions with judges from around the circuit.6
Thus, each division will have a regional connection without losing a federal perspec-
tive. At the same time, each division is small enough for every judge to read every
decision and for the division to sit comfortably together as a full bench en banc,
thereby authoritatively declaring the law (and correcting errors) for districts within
the division. Because this might eventually lead to divergence among divisions, the
Commission recommends (and S. 253 provides for) a Circuit Division to maintain
circuit-wide uniformity on issues where consistency is important to the circuit but
on which the divisions have taken squarely conflicting positions.? In this respect the
Circuit Division has discretion only to break a “tie” in the interest of consistency.
The Circuit Division has no discretion to rehear issues of exceptional importance or
to avoid inter-circuit conflict; these functions repose solely in the divisions, sitting
en banc, or in the United States Supreme Court where certiorari would be available
(as it is now) from panel decisions, from divisional en banc; decisions, and from Cir-
cuit Division decisions.

I believe this structure responds to the principal concerns expressed about the
“Ninth Circuit.” It reduces the size of the judicial decision-making unit, and replaces
the circuit-wide limited en banc—which does not work like a true en banc works—
with a full division en banc in which all division judges have a voice and a vote.
With these changes, each judge will no longer be “charged” with the output of the
whole court, but can concentrate on the output of the division. All circuit judges can
again be expected to read all decisions that speak for them. In this way, inconsist-
ency and lack of predictability will be less likely and coherent development of the
law more likely.

In addition, the divisional structure accomplishes three other objectives that the
Commission believes are worthwhile. First, it preserves flexibility for the future.
Unlike circuits, divisions and their composition can change up, down or sideways
as changes in caseload require. Second, the divisional structure produces a judicial
unit of suitable size yet provides a mechanism for maintaining uniform law on
issues where consistency throughout the west is important. Finally, it makes the
federal appellate court in the Ninth Circuit less remote to those whose lives and
fortunes depend on its decisions. To some extent tension between the regional roots
of circuit organization and the federalizing function of its court of appeals is inevi-
table, but the structure proscribed in S. 253 goes a long way toward reconciling the
two.

The divisional structure is sensible and workable. For sure, it has not been tried
before in the form proposed and there is understandable reluctance on the part of
bench and bar alike to experiment with any structural alternative.® After all, we

5You may wish to consider whether a cap of 13 is preferable given the size of the caseload
and its distribution within the circuit.

6 Judges drawn for out-of-division service would not move to that division; they would simply
travel to that division’s place of holding court, as circuit judges do now when they are assigned
to an argument calendar that convenes at a location where they do not live.

7The Circuit Division would be composed of the Chief Judge and six to twelve other judges
drawn equally but randomly from each division. They would serve on the Circuit Division for
a term of three years as well as their own division.

8 As the Commission’s Final Report explains, the Ninth Circuit’s previous experiment with re-
gional calendaring was so totally different that no pertinent conclusions can be drawn from it.
Likewise, the “old” Fifth Circuit’s experience is dissimilar in that it operated through divisions
only in transition. But the step is nevertheless not radical in the Ninth Circuit, for it already
has Administrative Units, Northern, Middle and Southern.
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were brought up on stare decisis. However, the important thing is what furthers the
administration of justice in the long run. The Commission’s is not a perfect solution.
Nor can there be one, with a state as large as California as part of the mix. How-
ever, it is a viable solution that is preferable to splitting the circuit or to letting
the court of appeals grow to 40, 50, 60 or more judges. No one suggested during
the course of our study how that many judges can decide cases as a court, for panels
speak with authority for the court as a whole only so long as the full court is per-
ceived to be capable of speaking for itself if it disagrees.

I am, of course, familiar with the concerns that have been expressed about how
the divisional concept would work. I understand where they are coming from, be-
cause a known quantity—even a flawed one—may seem safer than an unknown one,
which surely is imperfect as well. However, I disagree that the “disadvantages” are
genuine difficulties.® In reality they are strengths of the divisional structure that
correspond to weaknesses of the status quo. In my view, the “disadvantages” do not
come close to outweighing the advantages of the divisional structure.

The perceived disadvantages are that divisional decisions would not bind other di-
visions and the circuit-wide en banc would no longer exist to maintain and develop
circuit law; that the Circuit Division would be an additional and cumbersome level
of appellate review, resulting in additional expense and delay; the present participa-
tion of all appellate judges circuit-wide in resolving circuit law would be eliminated,
and practical problems of assignment would ensue; and “splitting” California would
produce Idifferen‘c interpretations and enforcement of the law within the state. How-
ever, as I see it:

1. A circuit-wide en banc process is not effective and is not necessary to the divi-
sional concept, since the divisions will sit as full courts to decide issues of excep-
tional importance and to maintain coherent and consistent law within the divi-
sion. Divisional decisions should not bind other divisions because otherwise, the
Court of Appeals for the Ninth Circuit is back to square one: All circuit judges
would have to try to read and monitor all decisions of all divisions, and partici-
pate in the rehearing process for all of the court’s output (at least up to the time
a case goes to a limited en banc court).

2. The divisional structure replaces the circuit-wide limited en banc for issues of
exceptional importance with a full court divisional en banc in order to increase
participation of judges in that function. The limited en banc process permits no
participation in the outcome by judges who are not drawn for a limited en banc
court. Because not all judges have a say in it, the limited en banc is too limited
to result in a decision that truly speaks for all judges on the court. It is also a
time-consuming process that is regarded by some judges as not worth the candle,
particularly since the composition of the limited en banc court (unlike a true en
banc) is not known when voting occurs. By contrast, under the divisional struc-
ture every divisional judge will both participate in the en banc process and be on
the en banc court. In this way issues of exceptional importance will be resolved
for the division by every judge on the division. This generates greater participa-
tion and closer attention to the outcome. While judges will presumably continue
to review petitions for rehearing and be able to make sua sponte calls for en banc
rehearing, circulate memoranda in support of or in opposition to going en banc,
and (if active) vote on whether to take the case en banc, their participation will
not stop at this point as it may do now. For under the divisional structure, if a
matter does go en banc, each judge will be assured a place on the bench.10

3. Although the Circuit Division may appear at first glance to add a new level
of review, it really doesn’t. Today in the Ninth Circuit, a panel decision may be
reheard by the panel, by a limited en banc court, and by the full court (something
which hasn’t happened, but could). All of this can take place without the parties
wishing it to, and they can be asked to file supplemental briefs and must show
up for reargument—which adds expense, and the process can unfortunately take
a long time—which means delay for the litigants. Under the divisional structure,

9 Chief Judge Hug has succinctly summarized them in his Analysis of the Final Commission
Report (January 11, 1999), which I believe has been circulated to your Committee and to other
members of Congress.

10 Chief Judge Hug’s Analysis suggests a related disadvantage, that resolution of conflict by
the Circuit Division would be by thirteen judges, not representative of the full court or even
proportionately representative of the divisions. The short answer is that 13 out of 28 is more
“representative” than 11 out of 28, which is how the limited en banc court is currently com-
posed. But the real point is that the Circuit Division (unlike the present limited en banc court)
will have limited power—its only authority will be to weigh in on one side or the other of a
square conflict. That assignment could well be done by fewer even than 13 because two entire
divisions will already have fully considered the issue.
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a panel decision may be reheard by the panel, by the full division, and by the Cir-
cuit Division but only if the panel decision (left in place by the full division) or
the en banc decision squarely conflicts with the settled law of another division.
In other words, there are precisely the same number of possible layers of review
under the divisional structure as under the present limited en banc system.

In any event, if the Circuit Division takes a reasonable view of its mission—which
we must assume that it will—then it is unlikely to have that much to do, for it
will be the rare case that qualifies.!! Inconsistency alone is not sufficient for Cir-
cuit Division review. There must be square and significant conflict. Each division
will take care of its own inconsistencies, and inconsistencies between divisions are
inconsequential (because they are not precedential outside the division) unless
they directly (and deliberately) occur with respect to issues on which uniformity
throughout the circuit is important. Thus, the Circuit Division’s jurisdiction will
not be triggered unless some division creates a square conflict on an issue where
consistency matters.12 Even then, additional work for the parties (and the Circuit
Division) should be minimal because the petition for rehearing in the division will
have raised the conflict and the Circuit Division will already have the benefit of
a fully developed record and two reasoned (but conflicting) opinions.

Accordingly, the Circuit Division is not at all a collection of “Super Circuit Court
Judges.” 13 While serving on it, judges may have to read more petitions for rehear-
ing than their colleagues, and upon occasion will get to break a tie. But if any-
thing, a judge serving on the Circuit Division will be far less of a “super judge”
than a judge who serves on a limited en banc court at present. Unlike limited en
banc judges, Circuit Division judges will have no power to reconsider issues that
are exceptionally important, or to correct wrong decisions; that will be for the divi-
sions to do, sitting together in a true en banc.

4. At first, the divisional structure will no doubt be more complicated to staff be-
cause it is different. But there should be no more difficulty in randomly assigning
a judge from Billings to Pasadena for eight panels per year for three years than
in sending him randomly to Pasadena, or San Francisco, or Portland, or Seattle,
or sometimes Anchorage or Honolulu during the same period. In either case that
judge will have to be scheduled along with other members of the panel.14

The same support the Clerk’s office now provides to the Court of Appeals for the
Ninth Circuit will sustain the new divisional structure as well. Some internal ad-
justments will no doubt have to be made, but they are minor and have no signifi-
cant effect on the way the court of appeals does business. Rules will be the same
circuit-wide. Motions, screening, and calendaring will also be essentially the same
except for being reorganized by division. The clerk’s ability to identify related
issues will continue to be helpful to divisional panels, especially to the extent they
try to avoid conflict—as they should. Divisions would sit (and hear argument)

11Qnly 10 percent of limited en bancs in the last ten years have been to correct a conflict.

12The Commission assumed that all divisions will be bound by current Ninth Circuit law even
though S. 253 does not require continuation of Ninth Circuit precedent, because it is reasonable
to suppose that the Ninth Circuit Court of Appeals would so provide by rule.

The Chief Judge’s Analysis suggests there may be two other, related glitches in the statutory
scheme. One is the inability of the Circuit Division to modify the first conflicted case when it
has become final. However, this is no different from an en banc court’s power under the present
regime. A limited en banc court may only decide the case in front of it, but once it does it over-
rules prior inconsistent authority. The same would be true of a Circuit Division decision that
adopts the second inconsistent opinion; that rule would become the law circuit-wide and prior
authority (including the first conflicted case) would be overruled. The second problem has to do
with what happens if a division overrules an existing precedent, in that it would not be binding
circuit-wide unless there is a case in another division that is in conflict and can be modified.
However, the division that overruled existing Ninth Circuit precedent (that is binding else-
where) would itself create a conflict that the Circuit Division could resolve.

9;3 %‘ee Azréalysis of the Final Commission Report by Chief Judge Procter Hug, Jr. (January 11,
1999), p. 22.

14The Chief Judge’s Analysis suggests two other problems. First, that resident judges within
a division who are assigned to another division would have no say in the en banc consideration
of panel decisions within the division of their residence. While true, this doesn’t matter. Where
a judge’s chambers is located is irrelevant to the law of the division on which that judge serves.
Each division will speak for every judge sitting on the division and every judge sitting on the
division will have a say in its decisions. It will also be the case under the divisional structure
that a majority of the judges on each division will always be a resident in the division, yet no
individual judge is (or should be) guaranteed a spot on the division in which he or she lives.
The second problem has to do with designation of the presiding divisional judge, which might
turn out to be a brand new judge or a judge who is not a division resident. However,the senior
active judge traditionally presides on all panels, no matter how recently confirmed. Since presid-
ing at divisional en bancs is the divisional presiding judge’s only role, it seems logical for the
senior active judge within the division to be so designated.
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where the court now does and the Clerk would have offices where she has offices
now.

The particular divisional arrangement in S. 253 works logistically. It might work
better with a 13 judge cap because the caseload could be more evenly apportioned,
and of course it would be easier with 33 judges than 28. But assignments are nec-
essarily complicated at present, and making them more permanent should not add
to the burden.

5. As Justice Stevens points out, the problem of splitting California between two
circuits is “seriously exaggerated.” It follows that the problem of putting parts of
California into different divisions is also “seriously exaggerated.” Justice Stevens
explains:

It is, of course, true that occasionally there will be conflicting interpreta-
tions of both State and Federal issues that will require resolution either by
use of the certification process for the former, or by our Court’s review of
the latter, but such temporary uncertainty is not new to the law. It would
differ only in degree from the comparable uncertainty that attends conflict-
ing rulings on state court questions in different California jurisdictions, con-
flicting rulings on federal questions in different federal districts within
California and in different federal circuits today. In my considered opinion,
the importance of this concern pales in comparison with the disadvantages
associated with a circuit that is so large that even the most conscientious
judge probably cannot keep abreast of her own court’s output.

In short, to put parts of California into different divisions does nothing to Califor-
nia that California does not do to itself. California’s system allows for the same
inconsistency and the same forum shopping that it is said the divisional arrange-
ment would foster. One state court of appeal is not bound by the decisions of an-
other state court of appeal. Therefore, state law (and state court determinations
of federal law) can be different depending upon where in the state one lives or
does business. By the same token, the federal system has itself long tolerated in-
consistent determinations of federal law by different circuits. These inconsist-
encies survive until settled by the United States Supreme Court, but in the mean-
time persons who travel or do business in different circuits simply deal with the
problem. The divisional concept is unremarkable in this respect. It would neither
create a forum-shopping opportunity that does not currently exist, nor subject
Californians to the possibility of disagreement on the law (including constitu-
tionality of state-wide initiatives) that does not happen already.

Even though it is possible that resolving an intra-state inter-divisional conflict
might entail an extra step in the unusual situation where one of the California divi-
sions refuses to defer to a prior divisional decision on point, the conflict would get
resolved and, I believe, efficiently. Today, if a federal district court in Los Angeles
decides an issue of state or federal law differently from a federal district court in
San Francisco, and if the issue is appealed, it can be resolved by the Court of Ap-
peals for the Ninth Circuit, although it may take a limited en banc court to do it.
Under the divisional structure, if the same conflict were to persist after divisional
review, it could be resolved by the Circuit Division.

As seems clear, no alternative involving California is perfect because the “big
state” problem is not easily solved.l® Ultimately I do not believe that it can be
solved without structural change, for it is unlikely that California’s contribution to
caseload will greatly change. The options are at least equally, if not more unattrac-
tive. To split California between two circuits leaves the United States Supreme
Court as the only forum for resolving inconsistency, whereas to put the state in dif-
ferent divisions of the same circuit allows for the conflict to be resolved within the
circuit. Similarly, to make California its own division is problematic because the
caseload and number of judges required to handle it would start the “California” di-
vision off at (or over) the top of the maximum number of judges a decisional unit
should have to function well. However, recognizing the disparate caseload impact
that would follow, in the short run it would be possible to make California a single
division, with Arizona and Nevada in another, and the remaining states and terri-
tories a third.

No matter how configured, the divisional proposal resolves the debate about the
Ninth Circuit. As the Chief Justice says of the divisional proposal for the Ninth Cir-
cuit Court of Appeals, it is “better than merely a compromise between those who

15 California produces approximately 4,000 appeals annually, or 60 percent of the circuit’s ap-
pellate work. Thirteen of the authorized judgeships are held (or may be held if present nominees
are appointed) by California residents.
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have advocated a split of the circuit and those who argue for the status quo. It ap-
pears to me to address head-on most of the significant concerns raised about that
court and would do so with minimal to no disruption in the circuit’s administrative
structure.”

I therefore urge your favorable action on S. 253.

EXHIBIT A

SUPREME COURT OF THE UNITED STATES,
Washington, DC, October 22, 1998.

DEAR BYRON,

Thank you for providing me with a copy of the October 7, 1998 Draft Report of
the Commission on Structural Alternatives for the Federal Courts of Appeals. I
write to commend you and the Commission for your efforts. The thorough analysis
of historical and contemporary information about the federal circuit system in the
United States is all the more impressive in that it was accomplished in only nine
months since the appointment of the Commission. And while I believe that the en-
tire draft report contains useful guidance for the circuit system as a whole, I write
in particular support of the proposal to organize the Court of Appeals for the Ninth
Circuit into three regionally based adjudicative divisions.

I share many of the concerns expressed by my colleagues, on the Court who pre-
viously corresponded with the Commission and advocated that some change in the
structure of the Court of Appeals for the Ninth Circuit is needed. The challenges
to stay abreast of the law within a circuit With 28 authorized judges—already a
near impossibility—will continue to grow as the circuit’s caseload increases. Simi-
larly, the en banc review process in a court so large is problematic. As to complaints
that the Ninth Circuit is slow to dispose of its cases, I would add to the anecdotal
evidence in that regard by referring to the fact that our Court will hear oral argu-
ment in, our November session in Hughes Aircraft Company v. Jacobson, et al., a
case that was argued and submitted to the Court of Appeals for the Ninth Circuit
on November 4, 1993. The circuit opinion deciding the case, however, was not filed
until January 23, 1997, and a petition for rehearing was not denied until October
23, 1997, nearly four years after oral argument. The effect of such delays on public
confidence in our system of justice is obvious.

The proposal to create three divisions in the Court of Appeals for the Ninth Cir-
cuit with a Circuit Division for conflict correction strikes me as better than merely
a compromise between those who have advocated a split of the circuit and those who
argue for the status quo. It appears to me to address head-on most of the significant
concerns raised about that court and would do so with minimal to no disruption in
the circuit’s administrative structure. As to the caseload problem facing not only the
Ninth Circuit, but all, federal courts, I agree with the Commission’s statement that
significant changes need to be made in the jurisdiction of the federal courts. I also
agree with the separate statement filed by Judge Merritt and you that changes in
diversity jurisdiction are needed. In particular, I agree with the proposed elimi-
nation of in-state plaintiffs’ diversity jurisdiction.

Congratulations again on a well-written report.

Sincerely,
WILLIAM REHNQUIST.

SUPREME COURT OF THE UNITED STATES,
Washington, DC, June 23, 1998.

Justice BYRON R. WHITE,

Chair, Commission on Structured Alternatives for the Federal Courts of Appeals,
Thurgood Marshall Building, Washington, DC.

DEAR BYRON: You have written to invite me to offer any thoughts or suggestions
I might have regarding the Commission’s work. My comments will doubtlessly echo
those of others who have addressed the Commission, but I am pleased to offer some
general observations.

Our nation has long been proud of its federal court system. The federal courts
have traditionally been perceived as of the highest quality. The ability of the federal
circuits to continue to perform work of the highest caliber, however, has recently
been placed under the strain of a large number of unfilled vacancies. I serve as the
Circuit Justice for the Ninth Circuit and, as you know, there are today seven un-
filled vacancies on the Ninth Circuit Court of Appeals, and ten on its District
Courts. These vacancies obviously have a negative effect on the ability of the Ninth
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Circuit to carry out its work in a timely manner. The Chief Justice has already spo-
ken to this issue, and I share his concerns.

The pressures on the federal courts have been escalating rapidly because Con-
gress has been enacting broad provisions under federal law criminalizing conduct
historically regulated under state and local police powers. The result has been a sig-
nificant expansion of federal court jurisdiction. All of this makes the work of your
Commission very important indeed.

With respect to the Ninth Circuit in particular, in my view the circuit is simply
too large. It embraces nearly one-fifth of our nation’s population. It handles roughly
one out of every five appeals in the federal system. With 28 appellate judges, it is
nearly twice the size of the next largest circuit. Because of its cumbersome size, the
Ninth Circuit alone among the federal circuits is currently forced to use en banc
panels comprised of eleven selected judges. See 92 Stat. 1663, Rule 35-3 (CA9
1994).

Such panels, representing less than one-half of the authorized number of judges,
cannot serve the purposes of en banc hearings as effectively as do the en banc pan-
els consisting of all active judges that are used in the other circuits. It is important
to the federal system as a whole that the Courts of Appeals utilize en banc review
to correct panel errors within the circuit that are likely to otherwise come before
the Supreme Court. It is also important that every circuit review en banc its rules
that are in conflict with other circuits in order to examine the wisdom of perpetuat-
ing the conflict. The Ninth Circuit resolved only eight out of 4,841 cases en banc
in the twelve months ending September 30, 1997. During that same period, this
court granted hearing on 25 cases from CA9, and summarily decided 20 more. These
numbers suggest that the present system in CA9 is not meeting the goals of en banc
review.

In my view, some division or restructuring of the Ninth Circuit seems appropriate
and desirable. I have no particular suggestion regarding how that division should
be drawn, but I hope that the Commission will take a fresh and independent look
at the alternatives. It is human nature that no circuit is readily amenable to
changes in boundary or personnel. We are always most comfortable with what we
know, and it is unrealistic to expect much sentiment for change from within any
circuit. The main difficulty I expect that the Commission may encounter when
weighing the alternatives is the size in population of California, which, even if all
alone, would continue to be the largest of the federal circuits. In some proposals I
have seen it suggested that Arizona be placed with non-contiguous areas in the Pa-
cific Northwest. I find that proposal troublesome. Perhaps Arizona could be placed
in the Tenth Circuit, although I am aware that judges in the Tenth Circuit are op-
posed to such a change. Or perhaps California itself could be divided and placed
within two different circuits.

There are also other proposals for setting up separate divisions within CA9, or
for setting up some district court appellate panels to handle most of the error correc-
tion part of the appellate review process. These approaches are untried but should
be weighed along with the other options.

If you believe I can be of any more specific assistance, I will be pleased to respond.
You have an unenviable task.

Sincerely,
SANDRA DAY O’CONNOR.

SUPREME COURT OF THE UNITED STATES,
Washington, DC, August 24, 1998.

Hon. BYRON R. WHITE,
Chairman, Commission on Structural Alternatives for the Federal Courts of Appeals,
Thurgood Marshall Building, Washington, DC.

DEAR BYRON: Please forgive me for being so slow in responding to your invitation
to comment on the Ninth Circuit issue. I would like to make just one point. In my
opinion the arguments in favor of dividing the circuit into either two or three small-
er circuits overwhelmingly outweigh the single serious objection to such a change.
That objection, of course, is the concern about placing some California districts in
one circuit and the remainder in another.

I realize that members of the California Bar regard this possibility as unaccept-
able, but I have long believed that their concerns are seriously exaggerated. It is,
of course, true that occasionally there will be conflicting interpretations of both
State and Federal issues that will require resolution either by use of the certifi-
cation process for the former, or by our Court’s review of the latter, but such tem-
porary uncertainty is not new to the law. It would differ only in degree from the
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comparable uncertainty that attends conflicting rulings on state court questions in
different California jurisdictions, conflicting rulings on federal questions in different
federal circuits today. In my considered opinion, the importance of this concern
pales in comparison with the disadvantages associated with a circuit that is so large
that even the most conscientious judge probably cannot keep abreast of her own
court’s output.

Having some notion of the time and effort that you have devoted to this assign-
ment, I want to express my special thanks for what you have done and are continu-
ing to do. It is characteristic of someone who never pauses to ask what his country
can do for him because he has answered the more important question so often and
so consistently.

Sincerely,
JUSTICE JOHN PAUL STEVENS.

SUPREME COURT OF THE UNITED STATES,
Washington, DC, August 21, 1998.
The Honorable BYRON R. WHITE,
Chairman, Commission on Structural Alternatives for the Federal Courts of Appeals,
Thurgood Marshall Building, Washington, DC.

DEAR BYRON: I have refrained from conveying to you my views concerning realign-
ment of the Ninth Circuit, since I think it unlikely that I can contribute any fact
or consideration that you and the distinguished members of your commission are
not already aware of. However, after reading the thoughtful letter of Justice Ken-
nedy—who does have special expertise on the subject—I find myself so thoroughly
in agreement with his analysis that I must send along a seconding statement.

I will add to what he has said only two points: First, the function of en banc hear-
ings—which the current size of the Circuit discourages, and the incomplete and ran-
dom nature of its en banc panel deprives of predictability—is not only to eliminate
intra-circuit conflicts, but also to correct and deter panel opinions that are pretty
clearly wrong (which occasionally occur, of course, in any Circuit). The dispropor-
tionate segment of this Court’s discretionary docket that is consistently devoted to
reviewing Ninth Circuit judgments, and to reversing them by lop-sided margins,
suggests that this error-reduction function is not being performed effectively. The
following figures are compiled from the statistics maintained by the Clerk’s Office:

Total SCt : Two or Unargued

October Term Cases Ar- Fﬁ)ﬁ“@ig 05‘%}’:5;?3(1 [;Tl?gélsl Fewer Sumrglary

gued?! Dissents Reversals
1997 94 17 14 10 13 0
1996 88 21 20 12 12 6
1995 90 12 10 4 10 2
1994 94 17 12 5 10 1
1993 95 14 12 9 10 0
1992 113 22 15 6 11 1

1Excludes cases where writ of certiorari was dismissed as improvidently granted.

My second point is that, in my judgment, this Court will have no difficulty sus-
taining whatever additional caseload will be created by the addition of a Circuit,
and by the necessity of being especially prompt in resolving conflicts between the
two Circuits containing California, (The latter necessity could be reduced by requir-
ing an en banc heading when either of the two Circuits wishes to depart from a
holding of the other.) Indeed, it may well be that the new Circuits’ greater ability
to perform what I have called the error-reduction function will result in a net de-
crease in our business from that part of the country. But if an increase does occur,
our docket has been such in recent years that I am confident we can manage it.
For all the very good reasons described by Justice Kennedy, the additional effort
will be well spent.

I wish you and your colleagues success in your difficult task.

Sincerely,
JUSTICE ANTONIN SCALIA.



73

SUPREME COURT OF THE UNITED STATES,
Washington, DC, September 9, 1998.

The Honorable BYRON R. WHITE,
Chairman, Commission on Structural Alternatives for the Federal Courts of Appeals,
Washington, DC.

DEAR BYRON: Chief Judge Hug was kind enough to send me a copy of the letter
to you of August 29, written on behalf of past, present and yet-to-be Chief Judges
of the Ninth Circuit, which challenges my assertion that a disproportionate number
of cases from the Ninth Circuit are regularly taken by this Court for review, and
a disproportionate number reversed.

The letter contends—without citing any data—that the percentage of this Court’s
discretionary docket devoted to reviewing CA9 judgments (18 percent over the past
six terms combined) “corresponds very closely to the percentage of cases decided in
the Ninth Circuit, as compared to the total in the country.” Letter at 4. As far as
I can discern, this latter percentage represents a fraction, the numerator of which
is all cases decided on the merits in CA9, and the denominator of which is all cases
decided on the merits in all Federal Circuits—a figure that averages 17.2 percent
over the five terms ending with OT 1996 (the figures for OT 1997 are not yet avail-
able). It is meaningless, however, to compare that percentage (CA9’s share of the
United States Circuit Court docket) with CA9’s share of this Court’s entire docket—
which includes, of course, many cases taken from state courts. A proper evaluation
would compare CA9’s share of Circuit Court business with CA9’s share of this
Court’s docket devoted to Circuit Court cases. That comparison shows that during
the five-year period in which CA9 disposed of an average of 17.2 percent of all Cir-
cuit business, CA9’s cases occupied an average of 25.3 percent of this Court’s Circuit
docket—a share that is larger by almost half.

CA9’s Share of US Circuit Court CA9’s Share of SCt Docket Devoted
October Term Docket? to Reveiwing US Circuit Courts?
(percent) (percent)
1997 Not available 21.5
1996 18.7 32.3
1995 16.2 20.3
1994 15.9 26.2
1993 17.1 23.7
1992 18.1 24.2

1These numbers are compiled from the annual reports of the Director of the Administrative
Office of the United States Courts. The percentages refer to the Ninth Circuit’s share of the
total number of appeals decided on the merits during the twelve-month period ending Septem-
ber 30 that corresponds roughly to the indicated Supreme Court Term. The Director’s statistics
do not include cases from the Federal and Armed Forces Circuits.
c 2To facilitate comparisons, these numbers exclude cases from the Federal and Armed Forces
ircuits.

The Chief Judges also assert—again, without citing any data—that the Ninth Cir-
cuit’s record during OT 1997 of being reversed 82.4 percent of the time falls within
the “historical norm for the Court’s reversals nationwide.” Id. During the last six
terms, however, this Court’s nationwide reversal rate has never exceeded 71.1 per-
cent. For every term within that period, CA9’s reversal rate has appreciably—some-
times drastically—exceeded the national average. And the gap is even more pro-
nounced when one compares CA9’s reversal rate, not with the combined reversal
rate for all courts, but with the more relevant figure of the combined reversal rate
for all courts other than CA9: Averaging the figures for the last six terms, CA9’s
reversal rate is 81 percent, and the average for all other courts 57 percent.

) Nationwide Reversal Nationwide Reversal
October CA9's Reversal Rate Rate Including CA9 Rate Excluding CA9
'erm (percent) ( t) ( t)
percen: percen

1997 82.3 58.9 53.3
1996 95.2 71.1 62.7
1995 83.3 61.0 56.9
1994 70.6 66.3 65.2
1993 85.7 52.9 425
1992 68.2 64.2 63.1




74

There must be added to the inordinate frequency of reversal, of course, the like-
wise inordinate frequency with which reversal has been by a unanimous or near-
unanimous Supreme Court, as described in my earlier letter.

There is, in short, no doubt that the Ninth Circuit has a singularly (and, I had
thought, notoriously) poor record on appeal. That this is unknown to its Chief
Judges may be yet another sign of an unmanageably oversized Circuit.

Sincerely,
JUSTICE ANTONIN SCALIA.

SUPREME COURT OF THE UNITED STATES,
Washington, DC, August 17, 1998.

The Honorable BYRON R. WHITE,
Chairman, Commission on Structural Alternatives for the Federal Courts of Appeals,
Washington, DC.

DEAR BYRON: In response to your invitation, I am pleased to comment on the
question of the geographic boundaries of the United States Court of Appeals for the
Ninth Circuit. Based on my observations and perspective as a former judge of that
court and as a member of this Court, I submit the reasons for dividing the Ninth
Judicial Circuit outweigh the reasons for retaining it as now constituted.

BACKGROUND

In 1975, the Court of Appeals for the Ninth Circuit, anticipating an increase in
its thirteen authorized judgeships, began informal discussions to decide whether to
recommend division of the Circuit. There was a difference of opinion; but a majority
of the judges, myself among them, concluded the Circuit should maintain its geo-
graphic boundaries at least until it could operate for a time with a full complement
of judges. We wanted to experiment, to determine the advantages and disadvan-
tages of a large Court of Appeals. So the court did not recommend changes in its
geographic jurisdiction. A 1978 statute, Pub.L. 95-486 (92 Stat. 1633), authorized
ten new judges for the court. In response, and as permitted by the new statute, the
court implemented a limited en banc panel composed of fewer than all the court’s
judges. Some of us wanted nine judges on the panel, others thirteen. The resulting
compromise was eleven.

In part, I think, because some of us did recognize that the large circuit was an
experiment, we devoted tremendous time and energy to make it a success. We hoped
the opportunity to decide a large number of cases might yield principles of decision
which would bring more clarity and cohesion to the law than if the Circuit were
smaller. We thought the bar would benefit if nine states were to have a single reso-
lution of any common issue. More ambitious suggestions, such as assigning judges
to discrete subject areas for a period of time, were thought problematic and were
not pursued.

As the Federal Courts Study Committee observed, the Courts of Appeals have
been faced for more than a decade with a “crisis of volume.” Report of the Federal
Courts Study Committee 109 (April 2, 1990). Like all of its sister circuits, the Ninth
Circuit confronted the problem by innovations and changes, not the least important
of which was the successful use of Bankruptcy Appellate Panels. The Committee
was also correct to note, however, that increases in productivity “seem to be ap-
proaching their limit.” Ibid.

Few members of the public, indeed all too few members of the Bar, appreciate the
scholarship and dedication of the individual judges on our courts of appeals. I retain
the greatest admiration and respect for all of my former colleagues. Since I have
left the Court of Appeals, their workload has again increased in dramatic propor-
tions. It is remarkable that they have been able to manage the case load, though
it seems to me unfair to ask them to continue to process such a high number of
cases per judge. This heavy case load makes it all the more urgent to ensure that
the size of the circuit is not an additional and systemic problem.

REASONS FOR CONCERN ABOUT PRESENT SIZE

I have not had the opportunity to study all the submissions made to your Com-
mission, but my present view is that the large Circuit has yielded no discernible
advantages over smaller ones. From my discussions with the judges of the court and
my review of some of the material submitted in support of retaining the Circuit with
its present boundaries, what is striking is the relative absence of persuasive, specific
justifications for retaining its vast size. A court which seeks to retain its authority
to bind nearly one fifth of the people of the United States by decisions of its three-
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judge panels, many of which include visiting Circuit or District Judges, must meet
a heavy burden of persuasion. In my view this burden has not been met. The size
of the Ninth Circuit has a number of disadvantages, a few of which I shall mention.

First, a laudable desire to respect the views and prerogatives of other judges on
the court tends, I think, to encourage judges to avoid general principles so that
other members of the court can write on the same subject. The result is a certain
lack of clarity and cohesion in the case law of the Circuit.

Second, there is an unacceptable risk of intra-circuit conflicts, or, at the least, un-
necessary ambiguities. A large number of dispositions tends to make it difficult for
judges to keep abreast of the jurisprudence of the court. Soon after the 10 judges
were added in 1978, not to mention the five additional judges in 1984, see Pub.L.
98-353 (98 Stat. 346), I found I could not read all of the published dispositions of
my own court. This in turn causes inadvertent intra-circuit conflicts. Further, even
when judges in good faith attempt to follow stare decisis, a certain potential for
error exists. The risk and uncertainty increase exponentially with the number of
cases decided and the number of judges deciding those cases. Thus, if Circuit A is
three times the size of Circuit B, one would expect the probability of an intra-circuit
conflict in the former to be far more than three times as great as in the latter. The
number of en banc decisions should be correspondingly higher, yet the Ninth Cir-
cuit, which is the largest circuit by far, does not use its en banc process more often
than other circuits. In some years the Ninth Circuit has had fewer en banc hearings
than other circuits even in terms of absolute numbers. True, en banc hearings are
such a small percentage of the total number of dispositions system-wide that no
clear comparative pattern of utilization emerges, even on a ten-year study. It is
quite apparent, however, that the Ninth Circuit does not come close to the number
of en banc hearings necessary to resolve intra-circuit conflicts, much less to address
questions “of exceptional importance.” Fed. R. App. Proc. 35(a). Uncertainty and
lack of cohesion in the law are antithetical to the ends of our judicial system.

A decision in an en banc case, as a general rule, requires more time, more delib-
eration, and more writing than go into the ordinary three-judge panel opinion. The
result, however, is beneficial. Products of en banc consideration, majority opinions
and separate writings, reflect extra efforts invested in the process and represent ap-
pellate judging in one of its most instructive forms. En banc opinions assist other
courts, including the Supreme Court, in resolving difficult legal issues. And where
circuit precedent has been “overtaken by the tide” of authority from other Courts
of Appeals, Critical Mass Energy Project v. Nuclear Regulatory Comm’n, 975 F. 2d
871, 876 (CADC 1992) (en banc), rehearing en banc allows a circuit the opportunity
to assess the soundness of its earlier views and, if need be, to put its house in order
before the Supreme Court must do so. If the Ninth Circuit were divided, then the
necessity for more en banc hearings, and the harm from the failure to use the device
often enough, would be reduced.

Third, even if the Court of Appeals does have a consistent internal law in a num-
ber of subject areas, its size prevents the multiple panel opinions that sometimes
produce inter-circuit conflicts. In other words, if the Ninth Circuit were to be divided
into two or more circuits, then we would be more likely to have the benefit of more
than one panel opinion on a given issue and would have the advantage of the views
of more judges. While intra-circuit conflicts or ambiguities and the instability they
create are harmful to the system, inter-circuit conflicts, where there is reasoned and
deliberate disagreement, are instructive to the system as a whole and in particular
to the Supreme Court.

Fourth, although I deplore the tendency to increase the number of Article III
judges and to expand the jurisdiction of the federal courts, past experience would
seem to show that, even if federal jurisdiction is not increased, a certain number
of additional judges will be needed in the future. The Commission’s report will be
influential in considering the size of the Circuit not just at present but for perhaps
two decades. The Commission, therefore, may wish to consider what recommenda-
tion it would make if the Ninth Circuit were to have 40 or more judges. The likeli-
hood of the addition of some judges is a further reason to divide the Circuit now,
so that the problems I note are not exacerbated.

Fifth, the recruitment of judges is a relevant consideration. A talented lawyer or
jurist who contemplates the prospect of service on a court which should be designed
to offer the benefits and rewards of a collegial relationship might well hesitate be-
fore agreeing to serve on a court where some 3000 different combinations of judges
will make up the panels, and where he or she will be the junior judge on a court
of 28 active judges, in addition to valued senior members.

This brings me to a sixth observation about the Ninth Circuit even in its present
size. Our constitutional tradition has been one of broad community participation in
the judicial selection process. When a court is seen as an integral part of a commu-
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nity, then persons and groups from the community as a whole, and not just the bar,
can insist that the political branches consider nominees who are distinguished by
their fairness, detachment, and impartiality. The sense of shared identity and re-
sponsibility dissipates, however, when a circuit is so large that the makeup of a
panel is a luck-of-the-draw proposition, with a strong likelihood of drawing judges
having no previous attachment to the affected community. In these circumstances
there is less incentive for groups other than political ones to become involved in the
judicial appointment process. If the selection and nomination process is accessible
and meaningful only to those with partisan interests, there will be a tendency to
give less consideration to those qualities of judicial temperament and demeanor that
are essential to a fine judiciary. I am concerned, then, that in the future the large
size of the Circuit will have an adverse effect on the judicial selection process. Jus-
tice must be detached but should not be remote; judges must be impartial but ought
not to be faceless. When an appellate court becomes as large as the Ninth Circuit,
there is a greater risk that unfortunate influences—will predominate in the appoint-
gient grocess. Special interests work best when simple lines of responsibility are
urred.

This is related to my seventh concern, which is that the present size of the Ninth
Circuit is not sensitive to the vital necessity of preserving the values of federalism.
As noted by the Judicial Conference’s most recent study of the federal courts, those
values are reflected in our long tradition of appointing judges to serve a specific re-
gion. See Judicial Conference of the United States, Long Range Plait for the Federal
Courts 43 (December 1995). For this reason, and because of the undesirability of any
of the contemplated structural alternatives for the federal appellate system, see Re-
port of the Federal Courts Study Committee 116—124 (April 2, 1990), our present sys-
tem should be preserved and strengthened. The legal communities and other con-
stituencies in the separate states ought to have a real interest in the judges of their
respective circuits, and the judges, conversely, ought to have historic and profes-
sional ties to the regions they serve. The experiment accepted in 1978 represents
a notable departure from the design which has served us so well. What began as
an experiment should not become the status quo when it has not yielded real suc-
cess. In my view the judicial system would be better served if the states of the
present Ninth Circuit were to comprise more circuits than one.

POSSIBLE WAYS TO DIVIDE THE CIRCUIT

It is one thing to identify a problem, another to solve it. How to split the Ninth
Circuit is a difficult, sensitive question. In an attempt to offer some assistance, I
make these brief observations.

The States of Alaska, Washington, Oregon, Idaho and Montana have a community
of interest and a geography that justify assigning them to their own circuit. There
is no reason to hold these Northwest states hostage to the difficulty of determining
a proper circuit for California, Arizona, Hawaii, and Nevada. If the solution for the
latter states is not at hand, that could be studied and debated while the Northwest
states concentrate their energies on at once forming a cohesive and effective circuit.

The problem with the remaining states, of course, is the vast population of the
State of California. California’s population today is the rough equivalent of the en-
tire population of the United States at the time of the Civil War. The problem, how-
ever, suggests its own solution. Serious consideration should be given to assigning
California to two different circuits. The Districts of Northern and Eastern California
could be in one circuit, with, say, Hawaii and Nevada. The Districts of Central and
Southern California could form another, with Arizona, Guam, and Saipan. These are
just illustrative possibilities, for I have not studied projected case loads or popu-
lation figures.

The described alignment would give Senators from California a special interest in
two circuits, not just one. The attendant advantages of manageable size and sensible
administration, however, seem to me to overcome that objection, if indeed it be one.
If California were not divided, moreover, the number of judges required for Califor-
nia alone would constitute a circuit so large that the deficiencies already present
in the Ninth Circuit might persist.

If California were assigned to two circuits, it would, of course, be imperative to
ensure prompt resolution of any conflict between these circuits with respect to
issues affecting California. I have seen no proposal for an inter-circuit en banc pro-
cedure that makes sense or is fair to the bar and litigants of the State. To take just
one example, a bill in the House of Representatives in the 103d Congress provided
that, in the event of a conflict between the two circuits, the “California” judges from
each Circuit would constitute in inter-circuit en banc. See H.R. 3055, 103d Cong.
83 (1993). This is contrary to our tradition and to sound judicial principles. After



77

being appointed some judges find it necessary or convenient either to move to Cali-
fornia or to move away from it, depending on their individual situations, Does mere
residence while serving on the court determine who is a “California” judge? In addi-
tion, an inter-circuit en banc should bind both circuits, but it would be inappropriate
and destructive of collegiality to require “non- California” judges to be bound by
their “California” colleagues on important questions of law. Yet this would be the
necessary result, for even if the cases prompting an inter-circuit en banc arose from
California, the en banc, decision would bind both circuits in cases arising from all
other states.

At one time, I thought the absence of a fair and workable proposal for an inter-
circuit en banc mechanism was an all but insurmountable objection to allowing two
circuits to operate within a single state. I have begun to think this is not an obsta-
cle. The judicial system could function well without an inter-circuit en banc, leaving
to the Supreme Court the responsibility to resolve any inconsistent decisions affect-
ing the single state. After all, the government of the United States functions well
despite the possibility of having to litigate a question in multiple circuits and the
concomitant possibility of conflicting decisions in those courts. Furthermore, duplica-
tive litigation and potential conflict between two circuits in the same state would
hardly be unfamiliar to California, which like every state already faces the possibil-
ity of litigating the same question in both state and federal court. Where such litiga-
tion results in a conflict between a state’s highest court and a federal court in that
state on a question of federal law, our Court resolves the conflict. See, e.g., South
Dakota v. Yankton Sioux Tribe, U.S. , 118 S.Ct. 789 (1998) (conflict be-
tween the Supreme Court of South Dakota and the Eighth Circuit). No one has sug-
gested that such conflicts are the result of some serious dysfunction of judicial struc-
tures. If duplicative litigation, in practice, should result in an excessive burden on
the State of California, the statutes and rules governing transfer and consolidation
of cases could no doubt be adapted to mitigate the problem. Thus, although not in-
sensitive to the potential burden to California of having to defend its laws in two
different circuits, I believe the advantages attendant to California in having concise,
orderly, predictable case law in two circuits would outweigh the temporary problems
of a few conflicting decisions, decisions which can have prompt resolution in this
Court. The advantages to all of the other states of the present Ninth Circuit have
been enumerated.

CONCLUSION

My present view is that if the Ninth Circuit were divided, the new alignment
could better serve the orderly and efficient administration of justice. My further con-
clusion is that the State of California could be assigned to two different circuits and
the Supreme Court could act with the necessary speed and determination to resolve
any conflicts that create difficulty or uncertainty in administering and enforcing the
laws and policies of that State.

I extend to you and your Commission my greetings and special thanks for under-
taking this study, which will be of vital importance to the federal courts and to our
judges, who remain devoted to preserving the integrity of the justice system.

Sincerely,
JUSTICE ANTHONY M. KENNEDY.

SUPREME COURT OF THE UNITED STATES,
Washington, DC, September 11, 1998.

The Honorable BYRON R. WHITE,
Chairman, Commission on Structural Alternatives for the Federal Courts of Appeals,
Thurgood Marshall Building, Washington, DC.

DEAR BYRON,

You have asked three questions: What major problems do the Courts of Appeals
face? What measures would I recommend to resolve them? What works well in the
federal appellate system? I shall address those questions in order, drawing upon my
former experience (1990-1994) as Chief Judge of the First Circuit—our smallest Cir-
cuit Court of Appeals. I have not worked in the Ninth Circuit, and I shall not ex-
press a view about whether that Circuit has special problems that warrant its divi-
sion. I suspect, however, that, at least to some extent, the Ninth Circuit’s experience
reflects the more general problems that every circuit faces.

My conclusion is that your Commission should, among other things, examine the
various forms of restructuring the appellate system suggested in Chapter 10 of the
Long Range Plan for the Federal Courts. The States, when faced with serious prob-
lems of congestion, have had to consider restructuring—including the use of addi-
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tional “tiers” of review. And the federal courts eventually may have to do the same.
In the meantime, we should continue our efforts to maintain efficiency in the face
of increasing caseload—through, for example, “tracking” and “alternative dispute
resolution.” Your Commission might also explore ways of preventing unnecessary
caseload increases, say through institutionalizing efforts to inform Congress about
the practical impacts of proposed legislation upon the federal courts (which, of
course, affects the practical implementation, and hence the ultimate effect, of any
new statute).

1. The major problem, in my view, is one of congestion. That congestion grows out
of the fact that growth in appellate caseload cannot, or should not, simply be
matched through a corresponding increase in the size of the federal appellate sys-
tem.

On the one hand, the number of federal appellate cases now approximates 50,000
per year, having multiplied by a factor of ten to fifteen over the past half century.
The caseload of the First Circuit, a court of six active, and five senior, judges, for
example, now approximates 1500, or, say, 250 cases per active judge per year.
(The First Circuit had about 1200 cases per year when I was a member of that
court.) Of course, many cases disappear from a docket through settlement or some
obvious procedural failing. Others contain only a simple fact-related issue that
may require little of a judge’s time for resolution. Senior judges provide consider-
able assistance. Nonetheless, in my experience, about one-third or so of the total
docket contained cases raising serious legal issues—those that would each call for
a significant amount of a judge’s time leading to a full judicial opinion. The result
(if I extrapolate from the 1200-case-per-year First Circuit docket of a few years
ago and assume considerable help from senior judges) is that each active judge
might sit on three-judge panels considering, say, 150 to 160 such cases per year
and might write, say, fifty to sixty full opinions. Given the various other demands
on a judge’s time, including brief reading, hearing argument, and considering sim-
pler cases and motions, this means that a judge must write a full opinion in two
to four days on average. Obviously, the growing caseload means that, at some
point, time available on average is inadequate.

On the other hand, creating more judicial time by increasing the size of the fed-
eral appellate system itself creates serious problems. It makes conflicts of various
sorts (including “intangible” conflicts) more likely. It makes it ever more difficult
for the appellate system to speak with an authoritative legal voice. It means too
many equally authoritative circuit court opinions for the bar or the academy read-
ily to absorb (and to criticize). It ever more significantly favors those who have
the resources to “keep up” with an evolving state of the law. I do not know the
“right” number of federal appellate judges, but I do believe that, for reasons such
as these, the appellate system is not infinitely expandable.

2. To ameliorate this kind of problem, one must either cut back the intake or im-
prove the system’s efficiency. Cutting back intake is difficult because of the risk
that closing federal court doors will significantly disadvantage one, or another,
class of litigants. In theory, one might work out a system that would assure each
such class adequate legal remedies elsewhere and without, for example, imposing
new burdens upon state courts. But the practical difficulties involved in providing
the necessary assurances are great. It may prove easier to prevent an unnecessary
increase in federal caseload through careful attention to the likely practical im-
pact of proposed new federal legislation. But that will require more than federal
judges simply pointing out to Congress that a proposed new federal law will mean
more federal cases. It requires analysis of how the congestive impact of a proposal
might inhibit achieving the proposal’s own objectives (or those of other, existing
laws) as well as suggestions as to how the proposal’s specific objectives can better
be achieved in less congestive ways. Although judges understand the practical im-
pact of additional caseload, I believe that the Department of Justice is institution-
ally better equipped to factor such-matters into the drafting of particular bills, to
bring them to Congress’s attention, and to shape the laws that emerge from the
legislative process accordingly. Those “separation of powers” considerations that
make it inappropriate for the Department of Justice to administer the federal ju-
dicial system do not prevent the Department and the Judiciary from working to-
gether, and with Congress, in respect to this kind of matter. And I believe your
Commission might usefully explore better ways of their doing so.

Improving the system’s efficiency (enabling the system to process more cases with-
out adding a commensurate number of new judges) involves a variety of ap-
proaches that are not mutually exclusive. The appellate courts are currently try-
ing many of them. They include greater reliance upon alternative dispute resolu-
tion (including mediation at the appellate level), case management systems, and
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certain incentive-based systems. Most circuits, including the First and the Ninth,
have developed informal “tracking” systems, which rely upon staff attorneys to
prepare simple matters for decisions that are embodied in something less than
full opinions. The First Circuit’s system worked well. Studies of the Ninth Cir-
cuit’s system also have reached favorable conclusions. Unless the system is to be
changed radically, this kind of staff resource should receive necessary funding,
and you may wish to say so.
I recognize that congestion, at some point, may require radical change. In my
view, the kind of structural change that would be easiest for the federal system
to absorb would amount to additional “tiering.” States have typically created addi-
tional tiers to deal with congestion. In the Nineteenth Century, Congress estab-
lished the federal courts of appeals in part for similar reasons. And, if one counts
the federal Supreme Court, many state systems involve four tiers.
I do not advocate the creation of a new federal “fourth tier” between the present
courts of appeals and the Supreme Court. I do believe, however, that it is worth
considering the possibility of other forms of “tiering.” For example, one might add
between district and appellate courts three-judge panels, made up in part of dis-
trict judges, to consider fact-intensive “error correction” appeals, say, with further
appellate review discretionary. Appointment of additional district judges to such
panels would avoid some (though not all) of the “more judges” problems I dis-
cussed earlier. To repeat, I am saying only that this, or related, proposals maybe
worth exploration in some detail.
Regardless, I believe that the congestion problem is serious, that it will get worse,
that its solution will involve a choice of lesser evils, and that an eventual solution
that involves some form of tiering may prove more practical and less problematic
than various other restructuring suggestions that have been made. For that rea-
son, I suggest that the Commission further explore the structural suggestions
made in Chapter Ten of the Long Range Plan, and in particular those related to
tiers.
3. You conclude by asking what “is working well in the federal appellate courts.”
I am not an alarmist. The appellate courts normally work well—particularly when
federal appellate judges focus upon, and decide, particular significant questions of
law. The federal judge is meant to be independent and conscientious, devoting the
time and attention that a particular litigant’s individual legal problem requires
for proper decision, irrespective of the litigant’s wealth, position, or power. That,
in my experience, is roughly how the federal appellate courts have worked, do
work, and will continue to work. Still, the need for a guarantee about the future
may help explain why I am glad your Commission has begun to tackle the conges-
tion problem.

Yours sincerely,

STEPHEN BREYER.

Senator GRASSLEY. Thank you.
Senator Kleinfeld. Or, I mean, Judge Kleinfeld.

STATEMENT OF HON. ANDREW J. KLEINFELD

Judge KLEINFELD. I am only a judge. I do not get a vote. [Laugh-
ter.]

Thank you, Chairman Grassley, Senator Feinstein, members of
the committee. I appreciate the honor of being allowed to testify be-
fore you. I testify on behalf of myself in order to give you the bene-
fit of my experience as a judge on the U.S. Court of Appeals for
the Ninth Circuit.

My feeling has been, for a long time, that the court should be
split. The fifth circuit was split into the fifth and eleventh circuits.
The eighth circuit was split into the eighth and the tenth circuits.
Those splits worked out fine. There were no great complexities. It
was a simple way of dealing with the problem of growth of the cir-
cuits.

However, I also think that the Commission has done a very fine
job, and nobody in a political system gets everything they want.
Why, even if I were a Senator, I would only have one vote, and I
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am not. And I think the Commission is a very fine solution to the
problem of the ninth circuit as a decisional body.

The Commission has said that, as a decisional body, the ninth
circuit should be divided. Although as an administrative body, it
should not be divided. The Commission has done a fine job, and I
urge you to adopt it.

The problem that you are dealing with is one of the oldest prob-
lems that has been a political issue in the United States. When the
Founding Fathers were trying to put together the Constitution,
they had to deal with the problem that some states were a lot big-
ger than other states. Then the chief problem was Virginia. Califor-
nia did not exist. But it was the same kind of problem. Virginia
was much bigger, much more powerful, controlled much more
wealth, as well as having much more population, than other States.
Somehow they had to organize the Republic so that Virginia would
not so dominate the other States as to prevent them from express-
ing their own autonomy, but that there would be a Federal union
in which Virginia would be adequately represented. They did it.
The problems never go away. The problems of the ninth circuit con-
tinues.

This problem of the ninth circuit has continued for quite a while.
I read in the Commission report that the first proposals to split the
ninth circuit were in the 1930’s. It made me think of the case of
Jarndis v. Jarndis in Charles Dickens’ novel “Bleak House,” where
people were born into the case and died out of the case.

I have been born into this. I am not even all that young a judge,
though I like to think of myself that way, but I was not born until
1945, and splitting the ninth circuit was already an old chestnut
by then. And unless you take action, I am going to die out of it,
even though I am a pretty young judge, and I think I will be serv-
ing for quite a while yet. There is an enormous cost in money and
in time of this process, and I do not think the process can be ended
until you adopt the Commission report, or something like it, to di-
vide the adjudicative responsibilities of the ninth circuit.

Part of the cost is money. I have been able to chat with the panel
that I am on this morning while I am here because all three of us
happen to be here. You have a lot of judges who have been flying
back and forth. I flew on a free ticket that I got with mileage be-
cause I just hate to spend Government money when I am not mak-
ing decisions and cases, but you cannot always do that, not every-
body does it.

The money cost is nothing compared to the time cost. The time
we have spent since I have been on the ninth circuit, in my 8
years, we have had so many court meetings devoted to the issue
of a split, the staff of the ninth circuit has been doing so much
work on whether we should split. This has been going on for dec-
ades, remember. We have been generating staff reports with statis-
tics and memoranda advocating issues on why we should not split.
People go back and forth to Washington, DC, and I am sure that
with your political experience, you recognize that bar resolutions,
and newspaper editorials and magazine articles do not happen by
themselves. They all take judicial time, too. At the least, it takes
time for the judges to be interviewed. Frequently, it takes more
than that.
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Once, when I was on the Board of Governors of our State bar as-
sociation about 20 years ago, the chief judge of our district, I be-
lieve at the behest of the chief judge of the circuit, came to us for
a resolution. He wanted a resolution against splitting the ninth cir-
cuit. We retired into executive session, agreed that none of us much
cared whether the ninth circuit was split, but we all cared a lot
about keeping the chief judge with the organized bar, so we adopt-
ed the resolution opposing the split.

Now, that involved a phone call, maybe a few phone calls, it in-
volved the chief judge of the district court spending his morning
with us at the Board of Governors of the bar association. There is
a lot of time that goes into this. It ought to be spent deciding cases,
but it will not be until the split issue is resolved, and it is not going
to be resolved until you split the decisional function of the ninth
circuit. It will just be a “Bleak House” that goes on and on and peo-
ple are born into and die out of.

The reason that the issue arises, I believe is exactly what Judge
Rymer has said. A decisional unit as large as ours cannot function
in the traditional effective way that a court of appeals does. Now,
that has nothing to do, and it cannot be solved by, the quality of
the judges. The quality of the judges and the diligence of the judges
on my court overwhelms me. I have never dealt with any group of
people as intelligent and as diligent to serve the public interest, as
devoted to the law, as the judges of my court. The quality is simply
overwhelming.

But the job cannot be done by this large a unit. There are no
economies of scale to the appellate process. We do not manufacture
goods, we do not run a railroad. It is a job that is done with much
greater facility by a smaller than a larger unit. The reason for that
is the necessity of communication within the unit.

The kinds of quality differences or quality problems that the size
of the unit causes were very well explained to me by a friend re-
cently. I was at the local bar picnic, and the assistant general coun-
sel of the university and I—we'’re friends—and we were chatting,
and he was complaining that he cannot guarantee his clients even
qualified immunity because he cannot tell what the law is.

He says that we are frequently inconsistent with the trend of the
law in the rest of the country and what he knows the Supreme
Court is going to do. So he has to tell his clients to follow ninth
circuit law because the district court will be bound by it, but he
also has to tell them that the result may depend on the panel and
that if the ninth circuit grants cert, it will reverse. As a result, he
cannot confidently bring about compliance with the law by his cli-
ent, whose only interest is compliance so that they can avoid litiga-
tion and judgments against them.

The two reasons are simple, the reasons why we cannot function
as a decisional unit, considering how large we are. One is that we
cannot read or effectively communicate orally to each other the con-
tents of our decisions. The problem is not getting information on
our desk through some staff statistical report or tip that a decision
may affect our decision, it is getting it from our desks into our
heads. There are too many decisions to do that with.

The second problem is that we are, so far as I know, the only
court in the English-speaking world, that does not sit en banc, the
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only appellate court that does not sit en banc. Our en bancs consist
of less than half the judges, and the majority, six judges, is less
than a quarter of the judges on our court. So they cannot effec-
tively speak for the court. It is a roll of the dice. Appellate decision
making should not be that way.

Two-thirds of the judges in the country say that the largest size
that is feasible for an appellate court is somewhere between 11 and
17. Sounds right to me.

Finally, I would like to remind you that it is entirely an accident
that the Ninth Circuit Court of Appeals is as big as it is. The court
was created for a jurisdiction that consisted of California, San
Francisco mainly, and empty space. The space is filled in. We are
now 20 percent of the population of the country. If we make a mis-
take, and we do make mistakes, the consequences affect far too
much of the country. We have too much power because we affect
too much of the country.

The issue before you is serious. It is not as manageable perhaps
as dividing up a regional office of the Veterans Administration, but
neither is it like cessation of states from the Union. It is not that
serious. The fifth circuit and the eighth circuit divided without any
problems. Dividing the decisional unit of the ninth circuit strikes
me as somewhere closer on the spectrum to dividing up a regional
office of the Veterans Administration than to cessation of States
from the Union. It is manageable. You have got an excellent report.
Many Senators called for it, and I urge you to do it so we can get
back to deciding cases full time.

[The prepared statement of Judge Kleinfeld follows:]

PREPARED STATEMENT OF ANDREW J. KLEINFELD

MR. CHAIRMAN AND SENATORS: Since the beginning of the Republic, one of our
more intricate political problems has been the great difference in the populations
of the states. The Founding Fathers struggled with the tremendous size of Virginia
relative to the other states at the Constitutional Convention. Today you struggle
with the problems of judicial administration caused by the immense population of
California, compared to all the other states in its judicial circuit. A single group of
judges cannot hear all the federal appeals from a state as large as California, and
also hear all the federal appeals from the eight smaller states in the circuit, without
sacrificing reckonability and coherence of the law.

The last time the issue of dividing the Ninth Circuit came under consideration
in the Senate, many who were wary of change called for study by a commission of
experts prior to taking any action. A very distinguished commission was appointed,
chaired by the Honorable Byron R. White, Associate Justice of the Supreme Court.
The White Commission has recommended, basically, that you split the Ninth Circuit
into three separate decisional units to decide cases, but keep it together as an ad-
ministrative unit. While a traditional split, as Congress did with the Eighth Circuit
and the Fifth Circuit in past decades, would be simpler and in my view better be-
cause of the simplicity, the White Commission’s proposal would be a great improve-
ment over the status quo.

The Commission concluded, after extensive study, that an appellate court with as
many judges as the Ninth Circuit is too big. The Fifth Circuit reached the same con-
clusion when it approached our size and recommended to you that it should be di-
vided, in 1970. It was, resulting in the present very successful arrangement of the
Fifth and Eleventh Circuits. The White Commission said “in our opinion, apparently
shared by more than two-thirds of all federal appellate judges, the maximum num-
ber of judges for an effective appellate court functioning as a single decisional unit
is somewhere between eleven and seventeen.” The Commission explains that in a
court bigger than that, the judges cannot read each others’ opinions and correct er-
rors en banc.

I believe that a simple split of the Ninth Circuit, like the previous splits of the
Fifth Circuit into the Fifth and Eleventh, and the Eighth Circuit into the Eighth



83

and Tenth, would be better for the law than the White Commission proposal insofar
as it relates to the Ninth Circuit. Senator Murkowski’s earlier bill had proposed a
simple split of the Ninth Circuit into the Ninth and Twelfth. The complexity and
novelty of the Commission approach are worrisome, because they will generate un-
predictability and complexity for lawyers and novel administrative burdens for quite
some time. But they would largely solve the problems we now have in monitoring
and achieving consistency and coherence in the law of our circuit. The White Com-
mission proposal would be much better than taking no action, and allowing the
problems for the public of a gargantuan circuit to continue unremedied.

If you adopt the bill recommended by the White Commission, I recommend that
you eliminate the provision that some judges shall be drawn to sit with divisions
other than their own. The values to be promoted by this innovation are slight, rel-
ative to the losses to those judges’ divisions. The smaller states, as in the northwest,
are unlikely to have more than one judge on the Ninth Circuit. If the only judge
from a state were drawn to sit with another division for several years, as the bill
now provides, that judge’s division would lose the benefit of that judge’s particular-
ized knowledge. That would leave the people of that judge’s state subject to the ad-
judication of a unit, none of whose judges knew as much about it.

My remarks are addressed only to the portions of the bill affecting the United
States Court of Appeals for the Ninth Circuit. My remarks are not addressed to the
provisions that would affect other circuits, district court appellate panels, or any
other provisions. You are doubtless hearing from judges on those other courts about
those provisions. Of course the complexity of the issues raised by these other provi-
sions can be avoided if you simply split the Ninth Circuit like the old Eighth and
the old Fifth.

Before addressing the problems of size, I'd like to say something about the costs
of the process itself. This issue of whether to split the Ninth Circuit has been the
subject of legislative attention since before I was born. Unless you split the Ninth
Circuit, I am sure that the debate will continue after I die. The people suffer when
their judges spend so much of their time as this process takes on a matter other
than adjudicating cases. We have had numerous court meetings devoted to the issue
of the split since I was elevated to the Ninth Circuit eight years ago. The staff of
the Ninth Circuit assists the circuit leadership, as it has for decades, in preparing
and circulating statistics and memoranda addressing whether the circuit should be
split. Several of our judges, and all of our chief judges for many years, have spent
a great deal of time in going to Washington to address the issue. And here we are
again, today.

And I am sure that with your political experience, you recognize that bar resolu-
tions, newspaper editorials, magazine articles, and contributions to the debate also
take judicial time. When I was on the board of governors of the Alaska Bar Associa-
tion almost twenty years ago, the chief judge of the district court came to our meet-
ing, and asked us for a resolution opposing a Ninth Circuit split. As I recall, the
chief judge had asked him to solicit it. When he left the room so that we could delib-
erate privately, we agreed that none of us much cared whether the Ninth Circuit
was split, but we all cared whether the chief judge was happy with the organized
bar, so we gave him a unanimous resolution. He had spent the better part of a
morning getting it. Judicial attention to whether the Ninth Circuit should be split,
including testimony in Congress, phone calls, letters, contacts, interviews, meetings
with newspaper editorial boards, faxing, mailing, clipping, and compiling, has been
extensive for decades. All this judicial attention to the split issue takes a lot of time
away from deciding cases. And it will not stop until Congress splits the Ninth Cir-
cuit.

Our existing Ninth Circuit has many of the best appellate judges in the United
States. We have had a succession of superb chief judges. In my appellate experience
as a practicing lawyer, I never saw panels of more capable judges, or better pre-
pared judges, than those of the Ninth Circuit. Yet our reputation does not reflect
this high quality. I was sent a clipping from a small town newspaper in Kentucky,
about one of our many Supreme Court reversals, characterizing us with such
phrases as “sharply rebuked,” “grave abuse of discretion,” “stinging lecture,” “scold-
ed the lower court,” “procedural legerdemain,” and “negligence.” Despite the high
quality of our judges, our Supreme Court reversal rate is notorious.

A friend of mine who is assistant General counsel to a university told me he can-
not reliably keep his client in compliance with the law, because on important issues
it is impossible to comply with Ninth Circuit law and Supreme Court law simulta-
neously. Even though district courts must follow Ninth Circuit law, he must warn
his client that Ninth Circuit law in some critical areas is inherently unstable be-
cause the Supreme Court will reverse it when they grant certiorari. He may think
that the Ninth Circuit approaches to some of these issues are preferable to the Su-
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preme Court’s, but that does not solve the university’s problem of knowing what law
to follow. We owe people better than this.

Why are judges so good making so many errors? That is a serious question, and
I do not think, in view of our Supreme Court record, that it can be avoided. The
reason, I suggest, is our size. We have so many judges that we cannot read each
others’ opinions, and we cannot correct errors by effectively rehearing cases en banc.

In every organization, there has to be some size limit, at the bottom end and the
top end; such that if the organization was smaller or bigger, it would be less effi-
cient. That is probably why dentists’ offices do not grow to the size of General Mo-
tors, and General Motors is not operated out of a small garage. Justice Brandeis
wrote, in The Curse of Bigness, “In every business concern there must be a size limit
of greatest efficiency. What the limit is will differ in different businesses and under
varying conditions in the same business. But whatever the business or organization,
there is a point where it would become too large for efficiency and economic manage-
ment, just as there is a point where it would be too small to be an efficient instru-
ment. The limit of efficient size occurs when the disadvantages attendant on the
size outweigh the advantages, and for large size, when the centrifugal force exceeds
the centripetal.” There are no economies of scale for appellate courts. In our particu-
lar activity, we become less efficient rather than more efficient beyond a certain
size.

READING EACH OTHERS’ DECISIONS

Judges on the same court should read each others’ decisions. We are so big that
we cannot and do not. That has the practical effect that we do not know what judges
on other panels are deciding. It is odd word usage to call a public body a “court,”
in the singular, if its judges neither sit together as one body, nor read each others’
opinions.

The Ninth Circuit issues too many decisions for anyone to read. We learn of deci-
sions of our own court, affecting our own cases, when they are cited to us by lawyers
or by our law clerks. This deprives the people we serve of two important services
a court should provide. We cannot give them consistent, reliable applications of law
to the facts of their cases. And we cannot spot and correct errors by other panels.

The White Commission said “[t1lhe volume of opinions produced by the Ninth Cir-
cuit’s Court of Appeals and the judges’ overall workload combine to make it impos-
sible for all the court’s judges to read all the court’s published opinions when they
are issued.”

Note that the Commission spoke only about the published opinions. There are
around nine times as many unpublished opinions that we cannot even attempt to
monitor. One of my law clerks collected a year’s worth of dispositions, and weighed
them at the end of the year. They weighed forty pounds. Most of what we do that
is important is not statements of rules, because you, not we, legislate. Our job is
application of law to the facts of particular cases. Where there is nothing novel
about the issues of law, we usually do that in unpublished dispositions, but those
who must live with the results say that although we state the rules of law fairly
consistently, our applications of it in unpublished dispositions are quite inconsistent.

This problem of not knowing what other panels are deciding is purely a function
of size. It has nothing to do with the rate at which judges produce opinions. If each
judge generates the same number of published decisions per year on a small court
or a large one, there will be four times as many decisions to read if the court is
four times as large. Even if everything else about a large court and a small one is
the same, the judges on the court can read their own, court’s decisions only if it is
a small court.

Thus judges on a large court, though of the highest quality, will do a less capable
job than judges on a smaller court of maintaining coherent, consistent law. They
simply cannot maintain the same level of knowledge of what their own court is
doing. Technology cannot repair this problem. We already have excellent systems for
getting decisions into the hands of all the judges. The problem is not getting the
information from the writing panel to the other judge’s desks. It is getting the con-
tents of a decision from the judge’s desk into the judge’s head.

The fastest, easiest way of letting one panel know what another is doing is usu-
ally for judges to talk about it. Sometimes one of the judges on a panel mentions
that another recently decided a related question, or has it pending. On a small
court, the ordinary discussion at conference probably does much of the job of main-
taining consistency in the law. But a Court of 28 judges has more than 3,000 pos-
sible combinations in which panels sit. Add to that all the visiting judges, and we
are not likely, in so large a court, to learn what we need to know by easy oral inter-
change in conference. We just do not overlap enough in our sittings. The White
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Commission said that a much smaller decisional unit than the Ninth Circuit “would
become much more a known bench,” fostering judicial accountability and public con-
fidence.” But as the White Commission pointed out, on a court as large as ours, “it
would be rare for a judge to sit with every other judge of the court more than once
or twice in a three-year period.” There is one judge on our court with whom I have
never sat on a three judge panel, even though that judge was active rather than
senior for four years during my tenure.

The problem I have been discussing harms the consumers of our decisions, not
the producers. If we render inconsistent decisions, the district courts, practicing law-
yers, and, most important, the general public cannot effectively comply with the law.
The great scholar of the common law tradition, Karl Llewellyn, characterized the
chief virtue of appellate opinions as providing “reckonability of result.” Professor
Llewellyn said “spend a single thoughtful weekend with a couple of recent volumes
of reports from your own supreme court, ¥ * * and you can never again, with fervor
or despair, make that remark about never knowing where an appellate court will
hang its hat. Spend five such weekends, and you will be getting a workable idea
of the local geography of hat racks.” Karl N. Llewellyn, The Common Law Tradition:
Deciding Appeals, 179 (1960).

When I was a practicing lawyer, I was generally able to predict with great accu-
racy what the Supreme Court of my state would do, even where there was no case
in point. I read its decisions as they came down, and as Llewellyn suggests, I knew
what the thinking process of each of the five justices would be when faced with a
new problem. Of course, there were occasional surprises, but not very many, to me
or to other lawyers. Our clients benefited from advice based on this high degree of
reckonability. They could learn from their lawyers what the law was, comply with
it, and avoid the expense and misery of litigation.

The Ninth Circuit, because of its size, is not and cannot be a reckonable court.
No district judge and no lawyer can, by reading even a few hundred of our decisions,
predict what our court will do in the next case. Even if the decisions could be read,
there are over 3,000 combinations of judges who may wind up on panels, so the ex-
ercise would not be worth the time. At best, the bar can predict that we will restate
our clear holdings as controlling law. But different panels may apply the same hold-
ings to similar facts in different ways. The disparateness will naturally be higher
in unpublished dispositions. When a circuit crows to a size such that its judges can-
not read and correct other panels’ decisions, district judges and lawyers trying to
figure out what the law is are compelled to say that it depends on who is on the
panel.

A court that is not reckonable is of far less use to the general public, the lawyers
who represent them, and the trial judges who must adjudicate their cases, than one
whose outcomes can be predicted. There is no expense caused by the law that can
be so great as the expense to the public of not knowing what 1t is. That expense
to the public is much greater than all the salaries, courthouses, air fares, and other
government budget expenses, as large as those are. If people cannot, with the assist-
ance of good lawyers, say what the law is, the unpredictability generates lawsuits.
Courts should settle disputes, not create them.

EN BANC

The other fundamental problem of an overly large court such as ours is with its
en banc process. Traditionally on a court that decides cases in panels consisting, of
fewer than all the judges, there is a process, called en banc, by which all the judges
on the court sit together to rehear a case about which importance, inconsistency,
or possible error makes them especially concerned.

On a small court, the en banc process often works so well as a possibility that
few en banc rehearings are needed. Judges know, from frequent sittings together,
what outcomes will be viewed as erroneous by majorities of their colleagues. On a
large court like ours, it is a formal, very time consuming, device.

The practical upper limit on the size of an efficient appellate court is the number
of judges who can effectively sit together en banc. Sitting together effectively re-
quires three things: (1) an oral argument in which the unstructured give and take
between counsel and the judges can accommodate the practical needs of all the
judges to air difficult issues; (2) a conference in which reasoned deliberation rather
than mere voting can take place; (3) an opinion writing process that can work the
views of those judges in the majority into a majority opinion. Other circuits sit to-
gether en banc with as many as 17 judges. The Fifth Circuit, before it split, as it
approached the size of the present Ninth Circuit, decided that it could not effectively
sit en banc.
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The Ninth Circuit has by circuit rule limited its en banc panel to 11 judges. Tradi-
tionally “en banc” has meant the entire court. To the best of my knowledge, we are
the only appellate court in English common law tradition that calls less than the
entire court “en banc.” But we do not sit en banc in the traditional sense of the
word. That means we have no mechanism for assuring that our decisions are colle-
gial.

The word “collegiality” in its traditional meaning is critical to the en banc process.
The word is sometimes used in contemporary speech to mean some combination of
civility and bonhomie. That is not its dictionary definition. The traditional definition
is “shared authority among colleagues.” The word is derived from “the doctrine that
bishops collectively share collegiate authority.” Because we do not rehear cases as
a full court, we cannot assure that our decisions represent shared authority among
all our colleagues.

The people are entitled to have us act with shared authority. We were not put
in office to be 28 individuals each imposing our idiosyncratic individual will on the
50 million people of our circuit. The en banc process is what an appellate court uses
to rein in those judges who may mistakenly canter off the trail of established prin-
ciples of law. But our en banc process does not work, as the frequent Supreme Court
reversals of our en banc dispositions show.

The White Commission points out that “the entire body of judges for whom an
en banc opinion speaks should have a voice in that opinion.” Yet we cannot. On
other courts, en bancs can assure that mistaken decisions are repaired in accord
with the views of the court as a whole. But not on ours. We have no true en banc.
Our en banc rehearings are before 11 judges. Eleven is just another panel, not even
40 percent of our 28 judge court. When an en banc panel is divided 6 to 5 on a case
or an issue, the majority of the en banc panel is not even a quarter of the full court.

There is no reason to think that an en banc panel of eleven is representative of
the court. For one thing, no Judge really represents another. We are not organized
by party and we are not representatives. We decide things individually.

It is not especially likely that any particular en banc will be representative of the
court as a whole in any sense. An en banc panel is like a random draw of ten (the
number of judges drawn for an en banc, in addition to the chief judge who sits auto-
matically) cards from a deck. It will rarely come out as a straight or flush. Even
though a coin tossed enough times will come out heads half the time, a single series
of ten tosses will not usually come out five heads, five tails. For example, consider
two judges on our court who are philosophically quite distinct, Judge Betty Fletcher
and Judge O’Scannlain. From 1987 to 1997, ten full years in which they were both
active on the court, Judge Fletcher served on 62 en bancs, Judge O’Scannlain on
only 34. Despite a random draw, one served almost twice as often as the other on
en banc panels! If you run a judicial process as a crap shoot, then crap shooters’
principles will affect the outcomes. The principle here seems to be, “when you’re hot,
you’re hot.”

BENEFITS OF A SMALLER CIRCUIT

The serious concerns addressed above would be alleviated by adopting the White
Commission proposal or splitting the Ninth Circuit. Both changes would also afford
positive benefits. Particularly for the less populated states, the judges deciding the
cases would have much more familiarity with the law, procedure, customs of the
bar, anéi social and economic conditions on which their decisions would be super-
imposed.

Much federal law is not national in scope. Quite a lot of federal litigation arises
out of federal laws of only local applicability, such as the Bonneville Power Adminis-
tration laws, the laws regarding Hopi and Navaho relations, the Alaska National
Interest Lands Conservation Act, and the Alaska Native Claims Settlement Act. It
is easy to make a mistake construing these laws when unfamiliar with them. Yet
it is a rare law clerk who has ever heard of any of these complex federal laws. For
example, a judge who sits once in ten years in Alaska, as we do now on the Ninth
Circuit, is unlikely to have a working, knowledge of the two tremendously important
Alaska laws mentioned, which come up in Alaska federal litigation all the time. This
unfamiliarity leads to errors, as in a recent 9-0 reversal by the Supreme Court,
after more than a year of intense political turmoil in Alaska.

Much federal procedure mirrors state procedure in the particular district. For ex-
ample, Federal Rule of Civil Procedure 4 imports state procedure. Where law is not
specified, bar and bench customs in the different localities often fill it in. It is very
helpful for judges to know how releases, attorney’s fees contracts, and other docu-
ments for common transactions, are typically written in a state, so that they know
when something is suspicious and when it is ordinary. In diversity cases, we are
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required to apply state law in federal court. Yet on our court, ordinarily no judge
on the panel has intimate familiarity with the law and practices of the state in
which the case arose, except for California.

Social conditions also vary, in ways that can color judges’ reactions to facts, and
disable them from understanding the factual settings of cases not arising in Califor-
nia. For example, Judges from Los Angeles tend to have different assumptions
about who possesses guns and what for, than do judges from Idaho, Montana, and
Alaska, who tend to associate gun ownership with longtime law-abiding residents
of the state. Native Americans have reservations in most states in our circuit, but
in Alaska reservations have generally been abolished. It is quite possible for Alaska
lawyers not to point this out in a brief because it is so obvious and well known,
and for Ninth Circuit judges on a panel and their law clerks, who have never been
to Alaska, not to know it.

A critically important virtue of smaller circuits or decisional units is that it limits
the impact of our mistakes. Sometimes we are going to be wrong. When we are
wrong in a way that affects one American out of five, as we do now, that is very
wrong indeed. Because error is inevitable, limiting its consequences is a good idea.

Those who advocate more jumbo circuits like the Ninth Circuit overlook these
costs. The logic of those who argue in favor of keeping the Ninth Circuit as it is
implies that all of the circuit courts in the United States should be consolidated into
a single giant circuit court, which would function as a pool from which panels of
judges would be drawn for the whole country. If you can imagine the problems of
maintaining coherence and predictability of the law in such a circuit, you need only
apply some discount to see what the problems are in the Ninth Circuit.

There has been a lot of political debate about whether a split would favor liberals
or conservatives, or one interest or another, that strikes me as a red herring. The
political motives of the advocates for both sides do not have much bearing on which
position would be better as a matter of judicial administration. People can seek good
things for bad reasons, and bad things for good reasons. The regional distribution
of judicial philosophies among members of the Ninth Circuit is entirely fortuitous.
The president, with the advice and consent of the senate, picks judges, and can find
lawyers of whatever philosophy the president wants in any state. It is perfectly le-
gitimate for the political branches of our government, not the judiciary, to decide
which states should be in which circuits. That is where the Constitution places the
responsibility. In the White Commission’s view and mine, non-political concerns of
judicial administration require smaller decisional units than we now have in the
Ninth Circuit.

The Ninth Circuit now decides cases for about twenty percent of the nation’s pop-
ulation and forty percent of its territory. It is too big. I urge you to split it, pref-
erably simply as with the Fifth and Eighth Circuits, or else as a decisional unit,
in accord with the White Commission recommendation.

Thank you.

Senator GRASSLEY. I have 28 minutes left. I hope I can hear all
three of you. Normally, judges enforce time. I did not want to en-
force time, but you are cognizant of the time limits.

And I am going to ask Senator Feinstein if she would ask her
questions. I am going to submit mine for answer in writing, and
then you would adjourn the meeting. And I want to make it clear
to all of you that we will ensure—my questions may not cover all
of the issues that you want to bring up. I will take additional writ-
ten testimony from any of you to supplement anything that you
may have wanted to say to other members in rebuttal to the ques-
tions that Senator Feinstein would ask.

Judge O’Scannlain.

STATEMENT OF HON. DIARMUID F. O’'SCANNLAIN

Judge O’SCANNLAIN. Thank you very much, Mr. Chairman and
Senator Feinstein.

I would like to begin by stating that as a sitting active circuit
judge, I support the White Commission’s findings, and I am in gen-
eral agreement with Judge Rymer’s comments, but will emphasize
certain points. I will not repeat my written remarks, but I would



88

request that you have the appendix to my remarks handy because
I do want to refer to a couple of items.

First and foremost, this neverending judicial saga of what to do
about that judicial Goliath, the ninth circuit, an epic that, as we
have heard dates back to before World War II, must be brought to
closure, and decisively.

The White Commission of 1998 and the Hruska Commission of
1973 both came to the same conclusion. Regardless of which party
controlled the Congress when these separate Commission were ap-
pointed, they both concluded that the ninth circuit needs restruc-
turing.

S. 253 is the most carefully crafted and sophisticated legislative
solution thus far, and hopefully should be the vehicle to resolve the
ninth circuit’s future, hopefully, for a long time. And there is noth-
ing sinister, immoral, fattening, politically incorrect or unconstitu-
tional about the restructuring of judicial circuits. This is simply the
natural evolution of the Federal appellate court structure. As
courts grow too big, they evolve into more manageable judicial
units.

When the circuit courts of appeals were created in 1891, there
were only nine regional circuits. Since then, the District of Colum-
bia circuit was created, the tenth circuit was split off from the
eighth, the eleventh circuit was split off from the fifth, and in due
course, I have absolutely no doubt either the ninth circuit will be
restructured along the lines of S. 253 or a new twelfth circuit will
be created.

No circuit, not even mine, Mr. Chairman, has a God-given right
to an exemption from the laws of nature. There is nothing sacred
about the ninth circuit keeping essentially the same boundaries for
over 100 years. And frankly, I am mystified by the relentless re-
fusal of some of my colleagues, including my beloved chief and my
brother, Wiggins, to contemplate the inevitable.

The problem, as we have heard, with the ninth circuit can be
summarized quite simply. We are too big now and getting bigger
every day. Although we are officially allocated 28 judges, we cur-
rently have 21 active judges, but 19 senior judges. In other words,
there are 40 U.S. circuit judges on our court today. And when the
seven existing vacancies are filled, our court will have 47 judges.

Now, I have compiled a roster of the ninth circuit judges, which
is on exhibit A of my prepared remarks. And I think you may find
it quite revealing when you turn to it. It is a remarkable array of
judge power, more judges on one court than the entire Federal judi-
ciary when the circuit courts of appeals were created.

And in the chart you will see the composition going back to ap-
pointees of President Kennedy, President Nixon, President Carter,
all of the way down to the appointees and the nominees of Presi-
dent Clinton. And knowing that with the possible exception of
three of the nineteen, these judges are doing 100 percent down to
25 percent, depending on each individual, of the work of a sitting
active judge.

Chart 2 reveals that the ninth circuit has almost double the
number of judges as the next largest circuit and more than quadru-
ple that of the smallest when the senior judges are taken into ac-
count.
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Chart 3 gives a sense of the enormity of the circuit’s population
relative to other circuits and the caseload tracks population quite
closely.

Together, these charts reveal that the ninth circuit has double
the average of number of judgeships, handles double the average
number of appeals and has double the average population of all
courts of appeals in the country. As we can see, the ninth circuit
is already two circuits in one.

Now, is the extraordinarily large size of our court and of our pop-
ulation a cause for concern? Well, the White Commission, and be-
fore it the Hruska Commission, thought so, and so do I. As Judge
Rhymer explained, any court with more than 11 to 17 judges lacks
the ability to render clear, circuit-consistent and timely decisions.
And I, as a member of this court, would agree with that.

In addition to handling his or her own share of the 9,000 appeals
filed last year, each judge is faced with the Sisyphean task of keep-
ing up with all of us, his colleagues’ opinions. And as Judge Rymer
reported in her report, only about half of the ninth circuit judges
read all or most published opinions, which, frankly, is as embar-
rassing as it is intolerable.

And furthermore, because of the circuit’s geographical reach,
judges must travel on a regular basis from far-away places
throughout the circuit to attend hearings and court meetings. I am
very much relieved that I only have to travel from Portland to San
Francisco in circuit, and I am just in awe of the fact that my col-
league from Fairbanks, AK, has to make that trip as often as I do.
It is tough enough for me when the flight is only less than 2 hours.
But if you are coming all of the way from Fairbanks on a regular
basis, that is probably one day each direction. Much of this time
and expense could be avoided if the divisional restructuring plan
or an outright circuit split were implemented.

At 52 million people and counting, we are faced with a fun-
damental choice: Either do nothing and let the court of appeals be-
come more unwieldy, or restructure the circuit into more manage-
able regional entities. The White Commission recognized that the
first option is not responsible, and the latter option is inevitable.
And I agree.

But on this point, my chief judge and I appear to disagree, al-
though with the greatest respect. In his report vigorously opposing
reform, my chief emphasizes that the White Commission rec-
ommended that the ninth circuit not be split.

Well, with respect, this misses the point, and frankly obfuscates
the real defects of the Court of Appeals. Rather, the Commission’s
principal findings are:

No. 1, that a Federal appellate court cannot function effectively
with more than 11 to 17 judges;

No. 2, that the consistent, predictable and coherent development
of the law over time is best fostered in a decisionmaking unit
smaller than what we have;

No. 3, that a disproportionately large proportion of lawyers prac-
ticing before the circuit deemed the lack of consistency in the case
law to be a grave or large problem;

No. 4, that the outcome of cases is more difficult to predict in the
ninth circuit than in other circuits; and
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Nlo. 5, that our limited en banc process has not worked effec-
tively.

Those are the principal recommendations of the Commission re-
port. The Commission’s main finding was that the Ninth Circuit
Court of Appeals—and I am glad Judge Rymer emphasized that
point. We are not saying that the circuit is not operating effec-
tively, but the court of appeals has its limitations, and the result
being that the Commission is not saying that creating new circuits
is inherently bad.

My chief also characterizes the fact that the chief judges of eight
other circuits have expressed opposition to the Commission’s divi-
sional restructuring plan as evidence of strong disapproval of re-
structuring among the Federal judiciary. Again, however, with re-
spect, my brother, misreads the actual details. What these chief
judges are opposed to is the creation of intracircuit divisions with
respect to the heir own circuits, none of whom have our problems.
And, frankly, they are right.

As a judge on the ninth circuit, I must also take issue with my
colleague’s assertion that an overwhelming majority of ninth circuit
judges oppose reform. A large proportion of judge in our court; that
is, yet a minority, do favor restructuring, many strongly so.

As Judge Rymer reported and as my chief has indicated in his
testimony today, one-third of our judges have said so in a Commis-
sion survey. And with respect to that court meeting on January 21,
I will leave it up to my chief to decide if he may wish to make pub-
lic the minutes which would disclose the exact vote tally and the
identi&y of those voting and the specific questions that were pre-
sented.

In any event, I am authorized to tender the letter which you find
at exhibit B, bearing today’s date, which is written on behalf of six
of us, including a Californian, who are willing to go public in sup-
port of reorganization. Now, since sending that letter to the printer
so I could make your deadline for submitting the testimony, I made
a few telephone calls, and I can now represent for the record that
three more California members of my court wish to be shown as
joining in that letter; Judge Rymer, of course, Judge Hall of Pasa-
dena, and Judge Fernandez of San Bernadino.

And I have reason to believe there are many ninth circuit judges,
including other Californians, who, if given the opportunity, would
vote today for an outright split-off of the five Northwest States into
their own circuit.

And while I am at it, many district trial court judges agree that
this is also necessary. After denying that anything is wrong, our of-
ficial court position straddles the fence by arguing that we can alle-
viate any problem simply by making changes at the margin. In re-
sponse to the Commission report, our chief has appointed an Eval-
uation Committee, which has since suggested various quick fixes.
But I must respectfully disagree, once again, that any problems
with our court can be solved by tinkering at the edges. The time
has come when cosmetic changes will no longer suffice and a sig-
nificant restructuring is necessary.

As you may recall, Mr. Chairman, from my testimony before the
full committee, and I remember that Senator Feinstein was an ac-
tive participant back in September 1995, I have become a public
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proponent of the Hruska Commission’s recommended structuring
plan, but after starting out upon my appointment to this court in
1986 opposed to any change whatsoever.

And as Senator Hatfield and Senator Gorton would recall, I re-
fused to support their efforts throughout the eighties to split the
court because they appeared to be motivated by dissatisfaction with
some environmental law decisions of our court.

Mr. Chairman, we have moved past those inappropriate con-
cerns. The more I consider the issue from the judicial administra-
tion perspective today, the more I appreciate the benefits of the
White Commission’s restructuring proposal. Not only will the cre-
ation of smaller judicial decisionmaking units in the form of divi-
sions promote consistency, predictability and improved decision-
making, these divisions will be more connected to the various re-
gions involved.

Now, I am not here to defend S. 253 in minute detail, but I do
urge the committee to give serious consideration to doing some-
thing to address the problems, which not only I have outlined, but
the Commission report outlines, and frankly, all of the witnesses
so far have indicated there are problems. And I presume that is the
basis upon which Senator Feinstein wishes to offer some legislation
to address a perception of problems.

If we go with the Commission’s plan, of course, we can make ad-
justments to the divisional structure to cope with political realities;
for example, placing California in its own division and making
other adjustments, if that is what it takes, to make the legislation
acceptable.

But in the event that Congress receives too much resistance to
the Commission’s divisional approach, then it should specifically
consider an outright split along the lines of the three alternative
reorganization plans. They are listed as A, B, C in the report. All
three are meritorious.

Finally, Mr. Chairman, please do not be deterred by nitpicking
criticisms of the Commission’s proposal. Men and women of good
will can fashion modifications to the plan to satisfy the greatest
number. The ninth circuit’s problems are not going to go away, and
they will only get worse. We have been engaged in gorilla warfare
on this circuit split issue for much too long. You must force us to
restructure now one way or another so that we can end the distrac-
tions caused by this neverending controversy and get back to doing
the job of judging, which is why the President appointed us, and
you confirmed us.

Thank you, Mr. Chairman, for allowing me to make these re-
marks. I would be happy to accept any questions that you wish to
ask.

Thank you.

[The prepared statement of Judge O’Scannlain follows:]

PREPARED STATEMENT OF DIARMUID F. O’SCANNLAIN
EXECUTIVE SUMMARY

The strains from the size and ever-increasing caseload of the Ninth Circuit
present us with a fundamental choice: do nothing and let the circuit become even
more unwieldy, or restructure the circuit into more manageable regional entities.
The White Commission, recognizing the need for smaller decisional units to promote
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consistency and predictability in adjudication, concluded that the first option is not
feasible and that the latter option is inevitable. I agree. The Commission was pre-
scient in its recognition of the Ninth Circuit’s problems, and its creative rec-
ommendations, now in the form of S. 253, deserve careful consideration.

The natural evolution of the federal appellate court system entails the restructur-
ing of circuits in response to changes in population and workload. As courts grow
too big, they are restructured into more manageable judicial units. No circuit has
a God-given right to an exemption from inevitable restructuring. The only legitimate
consideration is the optimal size and structure for judges to perform their duties.
Although it has been suggested that we can fix the problems plaguing the Ninth
Circuit by tinkering at the edges, I agree with the Commission’s implicit finding
that a more significant overhaul is needed. I commend the Commission’s divisional
restructuring approach. With fewer judges in each division, collegiality of adjudica-
tion within divisions will rise, and consistency of law will be improved.

The same phenomena that counsels for the divisional restructuring approach also
counsels for a split. I think that we should implement S. 253, which is a step in
the right direction. If it does not work or if the obstructionists prevent the passage
of S. 253, however, then there should be an outright split of the circuit, which is
probably inevitable anyway. Most of all, we should end the guerilla warfare and let
us get back to judging.

Good morning, Chairman Grassley and Members of the Subcommittee. My name
is Diarmuid O’Scannlain, and I am a judge on the United States Court of Appeals
for the Ninth Circuit with chambers in the Pioneer Courthouse in Portland, Oregon.
Thank you for inviting me to appear before you today to discuss the future of the
Ninth Circuit, an issue of great significance to the federal judiciary as a whole.

I

Having served as a federal appellate judge for over a dozen years on what has
long been the largest court of appeals! in the federal system and having written
repeatedly on issues of judicial administration,2 welcome the chance to offer my per-
spectives as a member of the court in this never-ending saga of “what to do about
that judicial monster,” the Ninth Circuit. I have heard my colleague Judge Rymer’s
persuasive presentation, and I have read the Commission’s report and most of its
accumulated testimony. I support the Commission’s findings and am in general
agreement with Judge Rymer’s comments, but I will emphasize certain points in
particular. But this judicial epic which has been going on since at least World War
II must be brought to closure, and decisively. S. 253 is the most carefully crafted
legislative solution thus far and should be the vehicle to resolve the Ninth Circuit’s
future once and for all. Your choice is either to implement S. 253, probably with
some adjustments in details, or to order an outright split. Congress can no longer
afford to luxuriate in passivity over the future of this lumbering judicial entity.

When the circuit courts of appeals were created over one hundred years ago by
the Evarts Act of 1891, there were only nine regional circuits. Today, there are
twelve. For a long time, each court of appeals had at most three judges each; indeed,
the First Circuit was still a three-judge court when I was still in law school. Over
time, courts grew to six, seven, seventeen, and eventually, to a high of twenty-eight
judges for my court. The District of Columbia Circuit can trace its origin as a sepa-
rate circuit to a few years after the Evarts Act was passed.? The Tenth Circuit was
split off from the Eighth in 1929. The Eleventh Circuit was split off from the Fifth
Circuit in 1981.4 And, in due course, I have absolutely no doubt, either the Ninth
Circuit will be restructured along the lines of S. 253 or a new Twelfth Circuit will
be created out of the Ninth.

And there is nothing sinister, immoral, fattening, or unconstitutional about the
restructuring of circuits. This is simply the natural evolution of the federal appellate
court structure responding to population changes. As courts grow too big, they are
restructured into more manageable judicial units. No circuit, not even mine, has a
God-given right to an exemption from the laws of nature. There is nothing sacred
about the Ninth Circuit’s keeping essentially the same boundaries since 1855. The

11 have previously served as Administrative Judge for the Northern Unit of our court and
two terms as a member of our court’s Executive Committee.

2See Statement of Diarmuid F. O’Scannlain, Hearing Before the Committee on the Judiciary,
United States Senate, S. Hrg. 104-810, at 69-77 (Sept. 13, 1995); Diarmuid F. O’Scannlain, A
Ninth Circuit Split Commission: Now What?, 57 Montana L. Rev. 313 (1996); Diarmuid F.
O’Scannlain, A Ninth Circuit Split is Inevitable, But Not Imminent, 56 Ohio St. L.J. 947 (1995).

3The original name of this court was the Court of Appeals for the District of Columbia. In
1934, this court was renamed the United States Court of Appeals for the District of Columbia.

4This is not to mention the Federal Circuit, which was created in 1982.
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only legitimate consideration is the optimal size and structure for judges to perform
their duties. We certainly have no vested interest in retaining a structure that may
not function effectively, and Congress has a responsibility through its oversight to
prod the judiciary to keep up with the changing times.

The White Commission was prescient in its recognition of the Ninth Circuit’s
problems, and its creative recommendations, now in the form of S. 253, deserve
careful consideration and sensible adjustments towards the ideal. Judge Rymer has
well articulated the real problems and a sound solution which will either be the
model for all large circuits or an interim step toward eventual split into two or three
circuits. Frankly, I am mystified by the relentless refusal of some of my colleagues
to contemplate the inevitable; as loyal as I am to my own circuit, I cannot oppose
the logical evolution of our judicial structure as we grow to colossus size.

The problem with the Ninth Circuit can be stated quite simply: we are too big
now, and getting bigger every day. This is so whether you measure size in terms
of number of judges, caseload, or population. Even though we are officially allocated
28 judges, we currently have 21 active judges and 19 senior judges. In other words,
regardless of our allocation, there are forty judges on the Ninth Circuit foday. And
when the seven existing vacancies are filled, we will have 47 judges.? I have com-
piled a roster of Ninth Circuit judges in Exhibit A, which you may find quite reveal-
ing. To put the figure of 47 in perspective, consider the fact that this is almost dou-
ble the number of total judgeships as the next largest circuit (the Sixth Circuit) and
more than quadruple that of the smallest (the First Circuit).6 The exceptional size
of the Ninth Circuit is illustrated in Charts 1 and 2. With every additional judge
that takes senior status, we grow even larger. Indeed, if we get the five new judge-
ships that Judge Rymer mentioned we have asked for, there will be 52 judges on
the circuit, while the average size of all other circuits today is 14 active judges.”

Table 3 and Chart 3 give a sense of the enormity of the Ninth Circuit’s caseload
and population relative to other circuit. Last year, we handled 9,070 appeals—over
double the average (4,484) and almost 1,000 more than the next busiest court (the
Fifth Circuit).8 Looking at population, the Ninth Circuit’s nine states and two terri-
tories, which range from the Rocky Mountains to the Sea of Japan and from the
Mexican Border to the Arctic Circle, contain over 52 million people, or 21 million
more than the next largest circuit (the Fifth).? Tellingly, the Ninth Circuit has dou-
ble the average number of judgeships (28 vs. 14), handles double the average num-
ber of appeals (9,070 vs. 4,484), and has double the average population (52 million
vs. 23 million).10 In essence, the Ninth Circuit already is two circuits in one.

Is the extraordinarily large size of the Ninth Circuit a cause for concern? The
Commission thought so. And so do I. After careful analysis, the Commission con-
cluded that any court with more than eleven to seventeen judges lacks the ability
to render clear, circuit-consistent, and timely decisions. I agree that a court with
as many judges as the Ninth cannot continue to function well. Courts of appeals
have two principal functions: correcting errors on appeal and declaring the law of
the circuit. Having more judges helps us keep up with our error-correcting duties,
but, as Judge Rymer has outlined, it hampers our law-declaring role by making it
more difficult to render clear and consistent decisions.

The White Commission found that what an appellate court needs for consistency
and predictability in adjudication—values fundamental to the effective administra-
tion of justice—is small decision-making units. Consistency of law in the appellate
context requires an environment in which a reasonably small body of judges has the
opportunity to sit together frequently. Such interaction enhances understanding of
one another’s reasoning and decreases the possibility of misinformation and mis-
understandings. Because the Ninth Circuit has so many judges, the frequency with
which any pair of judges hears cases together is quite low, thus making it difficult
to establish effective working relationships in developing the law.

5See Exhibit A; Table 1. With the exception of three judges—one of whom is no longer accept-
ing calendar assignments, one of whom is recuperating from cancer surgery, and one who is
temporarily sitting only on screening calendars, all of our senior judges carry a substantial load
ranging from 100 percent to 25 percent of a regular active judge’s load.

6 See Table 2; Chart 2.

71If senior judges on other circuits are factored in, the average is 21 total judges per circuit.

8See Table 3. There may be slight variations in terms of the summary statistics reported here
and those reported elsewhere as a result of differences in sources. I use caseload statistics pro-
vided by the Administrative Office of the United States Courts in a report entitled Judicial
Business of the United States Courts: Annual Report of the Director and population statistics
compiled by the United States Census Bureau.

9 See Table 3.

10 See Tables 2 and 3.
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In addition, as several Supreme Court Justices have commented, the risk of
intracircuit conflicts is heightened in a court which publishes as many opinions as
the Ninth.11 In addition to handling his or her own share of the 9,000 appeals filed
last year, each judge is faced with the Sisyphean task of keeping up with all his
colleagues’ opinions. Frankly, we are losing the ability to keep track of our own
precedents. As Judge Rymer reported, only about half the Ninth Circuit judges read
all or most published opinions, which is as embarrassing as it is intolerable. It is
imperative that judges read opinions as they are published, since this is the only
way to stay abreast of circuit developments as well as to ensure that no intra-circuit
conflicts develop and that, when they do (which, alas, is inevitable as we continue
to grow), they be reconsidered en banc. This task is too important to delegate to
staff attorneys.

As consistency of law falters, predictability erodes as well. The Commission point-
ed out that a disproportionately large number of lawyers indicated that the dif-
ficulty of discerning circuit law due to conflicting precedents was a “large” or “grave”
problem in the Ninth Circuit. From my own experience since 1986, I can tell you
that this problem has worsened notably as the court has grown in size. Predict-
ability is difficult enough with 28 active judgeships. But this figure understates the
problem because it does not count either the senior judges who participate in the
court’s work (most very actively) or the large numbers of visiting district and out-
of-circuit judges who are not counted in our present 40-judge roster.

The White Commission recommended a restructuring of the circuit in part be-
cause of its finding that the circuit’s en banc process is not working correctly. As
a member of the court, I can tell you that, although the en banc process, in theory,
promotes consistency in adjudication by resolving intra-circuit conflicts once and for
all, this has not been the case in the Ninth Circuit. All courts of appeals other than
the Ninth Circuit convene en banc panels consisting of all active judges. The Ninth,
however, uses limited en banc panels comprised of eleven of the twenty-eight active
judgeships. This limited en banc system appears to work less well than other cir-
cuits’ en banc systems; because each en banc panel contains fewer than half of the
circuit’s judges and consists of a different set of judges, en banc decisions do not
incorporate the views of all judges and thus may not be as effective in settling con-
flicts or promoting consistency. Relatedly, several Supreme Court Justices have com-
mented that the Ninth Circuit fails to hear cases en banc often enough to settle
intra-circuit conflicts or to correct wrongly decided opinions.12

The Ninth Circuit’s problems do not just hinder judicial decision-making, but also
create administrative difficulties and waste. Because of the circuit’s geographical ex-
pansiveness, judges must travel, on a regular basis, from faraway places throughout
the circuit to attend court meetings and hearings. For example, in order to hear
cases, my colleague Judge Kleinfeld must, many times a year, fly from Fairbanks,
Alaska to distant cities including San Francisco and Pasadena. In addition, he must
travel on a quarterly basis to attend court meetings generally held in San Francisco.
Obviously, all this travel entails not only time, but a considerable amount of cost.
Either the divisional restructuring plan or an outright circuit split would do much
to curtail this extensive travel and expense.

II

At 52 million people and counting, we are faced with a fundamental choice: either
do nothing and let the circuit become even more unwieldy, or restructure the circuit
into more manageable regional entities. The White Commission recognized that the
first option is not feasible, and the latter option is inevitable. I agree. However,
some say: If it ain’t broke, don’t fix it. This is the position of our Chief Judge of
the Ninth Circuit, who has circulated a report vigorously opposing any restructuring
of the circuit.

In his report, Chief Judge Hug emphasizes that the White Commission rec-
ommended that the Ninth Circuit not be split. With respect, this misses the point
and obfuscates the real defects of the court of appeals. Rather, the Commission’s
principal findings are:

1. That a federal appellate court cannot function effectively with more than eleven
to seventeen judges;

11 See Commission on Structural Alternatives for the Federal Courts of Appeals, Final Report
38 (Dec. 18, 1998) [hereafter “White Commission Report”].

12 See Letter from Justice Sandra Day O’Connor to Justice Byron R. White, Chair, Commis-
sion on Structural Alternatives for the Federal Court of Appeals 2 (June 23, 1998); Letter from
Justice Anthony M. Kennedy to Justice Byron R. White, Chair, Commission on Structural Alter-
natives for the Federal Court of Appeals 3 (August 17, 1998).



95

2. That decision-making collegiality and the consistent, predictable, and coherent
development of the law over time is best fostered in a decision-making unit small-
er than what we now have;

3. That a disproportionately large proportion of lawyers practicing before the
Ninth Circuit deemed the lack of consistency in the case law to be a “grave” or
“large” problem;

4. That the outcome of cases is more difficult to predict in the Ninth Circuit than
in other circuits; and

5. That our limited en banc process has not worked effectively. In light of these
many problems—and notwithstanding the Ninth Circuit’s longstanding official po-
sition that everything is working just fine—the White Commission unequivocally
recommended a substantial restructuring of the circuit’s adjudicative operations.
The Commission’s main finding was that the Ninth Circuit Court of Appeals is
not functioning effectively, not that creating divisions is better than creating new
circuits. The Report’s principal finding relates to the Court of Appeals’s adjudica-
tive functions which can only be cured by smaller decision-making units.

Chief Judge Hug reports that there is strong opposition to restructuring among
the federal judiciary. Specifically, he characterizes the fact that the chief judges of
eight other circuits have expressed opposition to the Commission’s divisional re-
structuring plan as evidence of their opposition to reforming the circuit. Again, how-
ever, with respect, Chief Judge Hug misreads the actual details. What these chief
judges are opposed to is the creation of intra-circuit divisions with respect to their
own circuits, none of whom have our problems.

As a judge on the Ninth Circuit, I must also take issue with my chiefs assertion
that “[t]he view that the serious disadvantages of the restructuring proposal out-
weigh any possible advantages is shared by an overwhelming majority of the judges
on the Ninth Circuit Court of Appeals.” Again, with respect, this is simply untrue.
A large proportion of judges on our circuit favor restructuring, many strongly so.
As Judge Rymer reported, approximately one third of judges said so in response to
a survey by the Commission. In addition, I am authorized to tender the attached
letter (Exhibit B) bearing today’s date on behalf of six Ninth Circuit judges includ-
ing another Californian who are willing to “go public” in support of reorganization.
In my personal opinion, there are many judges, including Californians, who, if given
the opportunity, would vote for an outright split off of the Northern Division into
its own circuit. We had a court meeting on January 21 in which an actual vote on
the White Commission Report was taken, and I leave it to my chief to decide if he
wishes to disclose the exact vote tally and identities of those voting. Suffice it to
say that nothing has transpired since the actual survey which would lead me to
doubt that the roughly one-third/two-thirds alignment with respect to the Commis-
sion’s findings is still accurate. As a final comment on this point, I would note that
conspicuously absent from Chief Judge Hug’s report is the fact that, of the five Su-
preme Court Justices who commented on the Ninth Circuit in letters to the Com-
mission, “all were of the opinion that it is time for a change.”13 The Commission
itself reported that, “[iln general, the Justices expressed concern about the ability
of judges on the Ninth Circuit Court of Appeals to keep abreast of the court’s juris-
prudence and about the risk of intracircuit conflicts in a court with an output as
large of that court’s.” 14

After denying that anything is wrong, our official court position straddles the
fence by arguing that we can alleviate any problems simply by making changes at
the margin. In response to the Commission Report, the Chief Judge appointed an
Evaluation Committee, which has since suggested various quick fixes. I must re-
spectfully disagree that any problems with our circuit can be solved by tinkering
at the edges. The time has come when cosmetic changes will no longer suffice and
a significant restructuring is necessary. I am not, however, saying that our circuit
as a whole is already broke. I would emphasize that Chief Judge Hug and the Clerk
of the Court are presently doing a marvelous job of administering this fifteen-court
circuit as a whole, but my instant focus is on where we go from here. If the Ninth
Circuit Court of Appeals is not yet broke, it’s certainly on the verge.

III

How, then, should the Ninth Circuit be restructured? Frankly, I think that the
toughest issue facing the long-term planner is what to do with California, which is,
in itself, larger than any existing multi-state circuit in terms of population. What

13White Commission Report at 38.
14]d.
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are the options? One option is to make California a circuit by itself. A second is to
align it with other states. A third is to place California within two or more circuits
or divisions. I would like to emphasize what is perhaps the most significant of the
White Commission’s well-considered findings with respect to exactly how the Circuit
should be reorganized: that decisions of the district courts within the same state
may indeed be reviewed by different divisions without difficulty. This finding com-
ports with the conclusion of the Hruska Commission over 25 years ago, which rec-
ommended that two of California’s four district courts be included in a newly cre-
ated Twelfth Circuit. California now represents over 60 percent of the total work-
load of our nine-state and two-territory circuit.!> Whatever Congress decides to do—
be it an outright circuit split or the creation of divisions—it should no longer be de-
terred from entertaining the possibility that appeals from the four districts within
California be allocated to different appellate courts.

Critics argue that placing California within two different divisions would encour-
age forum shopping and subject Californians to diverging lines of federal authority.
I specifically agree with Judge Rymer and the White Commission that the potential
for forum shopping would increase only marginally because California litigants al-
ready can choose in which district to file and because any “division conflicts” could
be quickly and expeditiously resolved. Like Judge Rymer, I was struck by the com-
ments of Justice Stevens, Justice Scalia, and Justice Kennedy that the consequences
of splitting California between two circuits have been seriously exaggerated.16

I think that the Commission has crafted a well-considered, detailed proposal for
restructuring the circuit that will help to alleviate many of the problems that the
Commission identified and that I outlined earlier. I have become a public proponent
of the Hruska Commission’s recommended restructuring plan over the last four
years after starting out in 1986 opposed to any change whatsoever. The more I con-
sider the issue, however, the more I appreciate the benefits of the White Commis-
sion’s restructuring alternative. By creating smaller judicial-decision making units
in the form of divisions, the Commission’s proposal will promote consistency in law,
predictability, and collegiality. These divisions will certainly be more connected to
the regions involved. This is exactly what we need. If we go with the Commission’s
plan, we can, of course, make adjustments to the divisional structure as necessary
to cope with political realities, perhaps for example, placing California within its
own division and making other adjustments as necessary.

I am not here to defend S. 253 in minute detail, but I do urge the Committee
to give serious consideration to doing something to address the many problems I
have outlined. The divisional restructuring embodied in the present bill is most cer-
tainly worthy of consideration. In the event that Congress receives too much resist-
ance to the divisional approach, in particular, then, as the only other alternative,
it should specifically consider an outright split along the lines of the the three alter-
native reorganization plans—Options A, B, and C—outlined by the Commission on
pages 54-57 of the Report. These are, of course, the “Variation on the ‘classical
split,” the “Classical split’ plus realignment of Tenth Circuit to reduce size of new
Ninth,” and the “Division of California between two circuits to reduce size of new
Ninth,” respectively. My personal preference is Option C, which approximates the
reorganization plan recommended by the Hruska Commission. This plan has a num-
ber of concrete benefits, resulting principally from the fact that it would create an
even sharing of the Ninth Circuit’s current caseload.

At the same time, I am also sensitive to political concerns which may cause delay
before putting part of the same state in two separate circuits for the first time. But
this simply counsels in favor of trying the Commission’s divisional approach. Let’s
give S. 253 a chance to work first time. But this simply counsels in favor of trying
the Commission’s divisional approach. Let’s give S. 253 a chance to work first.

v

Mr. Chairman, do not be deterred by nit-picking criticism of details of the Com-
mission’s proposal. Men and women of good will can fashion modifications to the
plan to satisfy the greatest number. And if the obstructionists wear you down, then
go ahead and split us—permanently into two or more circuits as the alternative.
The Ninth Circuit’s problems won’t go away, they will only get worse.

15 See Tables 4, 5.

16 See Letter from Justice John Paul Stevens to Justice Byron R. White, Chairman, Commis-
sion on Structural Alternatives for the Federal Court of Appeals 1 (August 24, 1998); Letter
from Justice Antonin Scalia to Justice Byron R. White, Chairman, Commission on Structural
Alternatives for the Federal Court of Appeals 1-2 (August 21, 1998); Kennedy, supra note 14,
at 3.
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We've been engaged in guerilla warfare on this circuit split issue for quite some
time now. What we need to do is get back to judging. You must force us to restruc-
ture now, one way or another, so that we can concentrate on our sworn duties and
end the distractions caused by this long-running controversy.

v

Thank you, Mr. Chairman, for allowing me to appear before you today. I would
be happy to answer any questions you may have.
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EXHIBIT A
ALL NINTH CIRCUIT JUDGES BY SENIORITY
(as of July 16, 1999)
Judge Appointed by State
Browning Kenncdy California San Francisco
Wright Nixon Washington Seattle
Choy Nixon Hawaii Honolulu
Goodwin Nixon California Pasadena
Wallace Nixon California San Diego
Sneed Nixon California San Francisco
Hug Carter Nevada Reno
Skopil Carter Oregon Portland
Schroeder Carter Arizona Phoenix
Fletcher, B. Carter ‘Washington Seatile
. Farris Carter Washington Seattle
. Pregerson Carter California Woodland Hills
. Alarcon Carter California Los Angeles
. Ferguson Carter California Santa Ana
. Nelson, D. Carter California Pasadena
. Canby Carter Arizona Phoenix
. Boochever Carter California Pasadena
. Reinhardt Carter California Los Angeles
. Beezer Reagan Washington Seattle
. Hall Reagan California Pasadena
. Wiggins Reagan Nevada Las Vegas
. Brunettt Reagan Nevada Reno
. Kozinski Reagan California Pasadena
. Noonan Reagan California San Francisco
. Thorupson Reagan California San Diego
. O’'Secannlain Reagan Oregon Portland
. Leavy Reagan Oregon Portland
. Trott Reagan idaho Boise
. Fernandez Bush California Pasadena
. Rymer Bush California Pasadens
. T.G. Nelson Bush Idaho Boise
. Kleinfeld Bush Alaska Fairbanks
. Hawkins Clinton Arizona Phoenix
. Tashima Clinton California Pasadena
. Thomas Chinton Montana Billings
. Silverman Clinton Arizona Phoenix
Graber Clinton Oregon Portland
. McKeown Clinton Washington Seattle
., Wardlaw Clinton California Pasadena
W. Fletcher Clinton California San Francisco
[Berzon} [Clinton} [ Catifornia} [San Francisco]
{Pacz]} [Clinton] [ California] {Pasadena]
{Gould] {Clinton] [ Washington] [Seattle]
{Goode] [Clinton] [ California] [San Francisco]
{Fisher] [Clinton} { California} {Pasadena]
[Duffyl {Clinton] [Hawaii] {Honolulu}
[Wash. seat] {Clinton] [Washington] [Seattle/Spokane]
SUMMARY: Authorized Judgeships 28 ACTIVE Judges
Senior Judges
Sitting Judges
Vacancies

99

City Status {Active/Senior)

19

Total, including nominees

ACTIVE

Senior
Senior
Senior
Senior
Senior

ACTIVE (Chief Judge)
Senior
ACTIVE
Senior
Senior
ACTIVE
Senior
Senior
Senior
Senior
Senior
ACTIVE

Senior
Senior
Senior
ACTIVE
ACTIVE
Senior
Senior
ACTIVE
Senior
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE

ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
ACTIVE
Nominee
Nominee
Nominee
Nominee
Nominee
Nominee
Nominge

21

+ 19
40

7

47
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EXHIBIT B

UNITED STATES COURT OF APPEALS
for the NINTH CIRCUIT

July 16, 1999

The Honorable Charles E. Grassley

Chairman, Subcommittee on Administrative
Oversight and the Courts

Senate Judiciary Committee

308 Hart Senate Office Building

Washington, D.C. 20510

RE: Ninth Circuit Reorganization Legislation

Dear Chairman Grassley:

We are active and senior judges of the United States Court of Appeals for the Ninth Circuit who
are delighted to learn that your Commiittee has scheduled hearings on the report by the Commission on
Structural Alternatives for the Federal Courts of Appeals and its proposed implementing legislation
S.253, the Ninth Circuit Reorganization Act. Having reviewed the report, we agree with the
Commission that the optimum size of a federal appellate court is between seven and eleven active
judges. While each of us may have some quibbles with the specific proposal, we are pleased that there
is now an appropriate legislative vehicle within which to discuss the future of the Ninth Circuit.

Each of us is convinced that a split of the Ninth Circuit is inevitable. Indeed, we are persnaded
that the same compelling reasons which support the Commission’s recommendation for divisions even
more forcefully compels the need for a formal split of the Ninth Circuit itself. Whether legislation
results in restructuring into divisions somewhat along the lines of the Commission report, or in an
outright split into two or more circuits, we feel that the underlying findings of the Commission are
irrefutable. The Pacific Northwest states should remain intact either as a division or as the keystone for
one of the realigned new circuits and we endorse options A, B and C on pages 54 - 57 of the Report to
that extent.

Sincerely,

Eugene A. Wright Diarmuid F. O’Scannlain
Senior United States Circuit Judge United States Circuit Judge

Seattle, Washington Portland, Oregon

Joseph T. Sneed Thomas G. Nelson
Senior United States Circuit Judge United States Circuit Judge

San Francisco, California Boise, Idaho

Robert R. Beezer Andrew J. Kleinfeld
Senior United States Circuit Judge United States Circuit Judge

Seattle, Washington . Fairbanks, Alaska

20
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CHART 1
NUMBER OF JUDGESHIPS BY CIRCUIT

First Third Fifth Seventh Ninth Eleventh
Second Fourth  Sixth Eighth Tenth D.C.
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CHART 2
NUMBER OF TOTAL JUDGES )
(ACTIVE JUDGESHIPS + SENIOR JUDGES)
BY CIRCUIT
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CHART 3
POPULATION BY CIRCUIT
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CHART 4 \
POPULATION BY STATE
WITHIN NINTH CIRCUIT

(-4 Ed [
3] o (1]

A
o

Millions
3 @

(%]

(=]

Alaska California Hawaii Montana N.M.I.  Washington
Arxizona Guam Idaho Nevada Oregon

24




105

CHART 5 .
NUMBER OF APPEALS BY STATE
WITHIN NINTH CIRCUIT
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TABLE 1
ACTIVE NINTH CIRCUIT JUDGES BY SENIORITY

(as of July 16, 1999) )

Judge - Appointed By District ‘City Division Under White
Commission Proposal
Hug Carter Nevada Reno Middle
Browning Kennedy N.D. California San Francisco Middle
Schroeder Carter Arizona Phoenix Southern
Pregerson Carter C.D. California Woodland Hills Southern
Reinhardt Carter C.D. California Los Angeles Southern
Brunetti Reagan Nevada Reno Middle
Kozinski Reagan C.D. California Pasadena Southern
O’Scannlain Reagan Oregon Portland Northern
Trott Reagan Idaho Boise Northern
Fernandez Bush C.D. California Pasadena Southern
Rymer Bush C.D. California Pasadena Southern
Nelson, T.G. Bush Idaho Boise Northern
Kleinfeld Bush Alaska Fatrbanks Northern
Hawkins Clinton Arizona Phoenix Southern
Thomas Clinton Montana Billings Northern
Tashima Clinton: C.D. California Pasadena Southern
Silverman Clinton Arizona Phoenix Southern
Graber Clinton Oregon Portland Northern
McKeown Clinton ‘W.D. Washington Seattle Northern
Wardlaw Clinton C.D, California Pasadena Southern
Fletcher, W. Clinton N.D. Californis San Francisco Middle
{Berzon] {Clinton} [N.D. California] {San Francisco} Middle]
Paez] fClinton] [C.D. California] [Pasadena] [Southern]
[Gould] [Clinton] {W.D. Washington] [Seattle] [Northern]
[Goode} {Clinton] {N.D. California} [San Francisco] Middle]
{Fisher] {Clinten] {C.D. California} [Pasadena] [Southern]
Dufty] {Clinton} [Hawaii] [Honolulu} Middle]
Washington seat] [Clinton] [W.D./E D. Wash.] [Seattle/Spokane] [Northem]

26
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TABLE 2
NUMBER OF JUDGES
BY CIRCUIT
(as of March 1999)

Court Headquarter City Appellate %o Senior Yo Total Judges’ % U.S.

Judgeships Judges
First Boston, MA 6 3.6% 5 6.3% 11 4.5%
Second New York, NY 13 7.8% 8 10.0% 21 8.5%
Third Philadelphia, PA 14 8.4% 5 6.3% 19 7.7%
Fourth Richmond, VA 15 9.0% 3 3.8% 18 7.3%
Fifth New Orleans, LA 17 10.2% 5 6.3% 22 8.9%
Sixth Cincinnati, OH 16 9.6% 9 11.3% 25 10.1%
Seventh Chicago, IL 11 6.6% 6 7.5% 17 6.9%
Eighth St. Louis, MO 11 6.6% 7 8.8% 18 7.3%
Ninth San Francisco, CA 28 16.8% 19 23.8% 47 19.0%
Tenth Denver, CO 12 7.2% 4 5.0% 16 6.4%
Eleventh Atlanta, GA 12 7.2% 8 10.0% 20 8.1%
D.C. ‘Washington, DC 12 7.2% 1 1.3% 13 5.3%
Total 167 100% 80 100% 247 100%

Total judges includes authorized judgeships and senior judges.

SOURCE: 28 U.S.C. § 44; Administrative Office of the United States Courts, United States Court Directory 5-74 (March

1999).
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TABLE 3
POPULATION AND CASELOAD
BY CIRCUIT

Court Population” % Pop. Number of % Appeals

{1598 figures) Appeals

{10/1/97-9/30/98)

First 13,421,910 4.9% 1,437 2.7%
Second 22,040,253 8.0% 4,796 8.9%
Third 20,978,065 7.6% 3613 6.7%
Fourth 25,119,764 2.2% 4,897 ‘ 8.1%
Fifth 26,880,673 9.8% 8,096 15.0%
Sixth 30,393,855 11.1% 4,704 8.7%
Seventh 23,168,021 2.4% 3,297 6.1%
Eighth 18,603,862 6.8% 3,330 6.2%
Ninth 52,182,464 19.0% 9,070 16.9%
Tenth 14,264,347 52% 2,582 4.8%
Eleventh 26,910,186 2.8% 6,356 11.8%
D.C. 523,124 0.2% 1,627 3.0%
Total 274,486,524 100% 53,805 100%

* State figures as of July 1, 1998; territorial figures as of 1998,

SOURCE: Administrative Office of the United States Courts, Judicial Business of the United States Courts: Annual Report
of the Director 90 (1998); U.S. Census Bureau, State Population Estimates and Demographic Components of Population
Change: July 1, 1997 to July 1, 1998 <www.census.gov/ populatic i tate/st-98-1.txt)> (visited July 8, 1999); US.
Census Bureau, County Population Estimates and Demographic Components of Population Change: July 1, 1997 to July 1,
1998 <wwww.census.gov/population/estimates/county/co-98-1/98C1_06.txt)> and
<www.census.gov/population/estimates/county/co-98-1/98C1_53.txt> (visited July 9, 1999); U.S. Department of
Commerce, Statistical Abstract of the Ifnited States 810 (1998).
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TABLE 4
POPULATION AND NUMBER OF APPEALS BY DISTRICT WITHIN NINTH
CIRCUIT
Court City Authorized Population % Pop. Appeals % Appeals
District (1998 figures) (10/1/97 -
Judgeships 9/30/98)

D. Alaska Anchorage 3 614,010 1.2% 159 2.2%
D. Arizona Phoenix 8 4,668,631 9.0% 654 9.0%
C.D. California Los Angeles 27 16,405,141 31.4% 2133 29.2%
E.D. California Sacramento 6 6,195,612 11.9% 705 9.7%
N.D. California San Francisco 14 7,141,154 13.7% 927 12.7%
S.D. California San Diego 8 2,924,643 5.6% 634 8.7%
D. Guam Agana 1 146,000 0.3% 46 0.6%
D. Hawaii Honolulu 3 1,193,001 2.3% 171 2.3%
D. Idaho Boise 2 1,228,684 2.4% 139 1.9%
D. Montana Helena 3 880,453 1.7% 167 2.3%
D. Nevada Las Vegas 4 1,746,898 3.3% 422 5.8%
D.N. MarianaIs.  Saipan 1 67,000 0.1% 12 0.2%
D. Oregon Portland 6 3,281,974 6.3% 466 6.4%
E.D. Washington ~ Spokane 4 1,267,071 2.4% 140 1.9%
‘W.D. Washington ~ Seattle 7 4,422,192 8.5% 528 73%
TOTAL 97 52,182,464 100% 7,303 100%

" Excludes the following cases: bankruptcy (323), tax court (87), NLRB (40), administrative agencies (1,173), and original

proceedings (144).

SOURCE: 28 U.S.C. § 133; Administrative Office of the United States Courts, Judicial Business of the United States
Courts: Annual Report of the Director at 106 (1998); U.S. Census Bureau, State Population Estimates and Demographic
Components of Population Change: July 1, 1997 to July 1, 1998 <www.census.gov/population/estimates/state/st-98-1.txt)>
(visited July 9, 1999); U.S. Census Bureau, County Population Estimates and Demographic Components of Population
Change: July 1, 1997 to July 1, 1998 <www.census.gov/population/estimates/county/co-98-1/98C1_06.txt)> and
<www.census.gov/population/estimates/county/co-98-1/98C1_53.txt> (visited July 9, 1999); U.S. Departrent of
Commerce, Statistical Abstract of the United States 810 (1998).
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TABLE S
POPULATION AND NUMBER OF APPEALS BY STATE WITHIN
NINTH CIRCUIT ’

State Authorized Population % Pop. Appeals % Appeals

District

Judgeships
Alaska 3 614,010 1.2% 159 22%
Arizona 8 4,668,631 8.9% 654 9.0%
California 56 32,666,550 60.2% 4,399 63.0%
Guam 1 146,000 0.3% 46 0.6%
Hawail 4 1,193,001 2.3% 171 23%
Idaho 2 1,228,684 24% 139 1.9%
Montana 3 880,453 1.7% 167 2.3%
Nevada 4 1,746,898 33% 422 5.8%
N. Mariana Islands 1 67,000 0.1% 12 0.2%
Oregon 6 3,281,974 6.3% 466 6.4%
‘Washington 1 5,689,263 10.9% 668 9.1%
TOTAL 97 52,182,464 100% 7,303 100%

* Excludes the following cases: bankruptcy (323), tax court (87), NLRB (40), administrative agencies (1,173), and original
proceedings (144).
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TABLE 6
POPULATION AND NUMBER OF APPEALS UNDER
WHITE COMMISSION’S DIVISIONAL RESTRUCTURING PLAN

Division Appellate Population % Pop. Appeals % Appeals
Judgeships

Northern Division— 9 11,694,384 22.4% 1,599 21.9%

6 District Courts:

Alaska, Idaho, Montana, Oregon, E.D.
‘Washington, W.D. Washington

Middle Division— 7 16,489,665 31.6% 2,283 31.3%

6 District Courts:
E.D. California, N.D. California, Guam,
Hawaii, Nevada, N. Mariana Is.

Southern Division— 12 23,998,415 46.0% 3,421 46.8%
3 District Courts:
Arizona, C.D. Califomia, S.D. California

TOTAL 28 52,182,464 100% 7,303 100%

TABLE 7
POPULATION AND NUMBER OF APPEALS UNDER OPTION A

Circuit Appellate Population % Pop. Appeals % Appeals
Judgeships

Southwestern Circuit-- 18 39,080,079 74.9% 5475 75.0%

6 District Courts:

Arizona, C.D. California, E.D.
California, N.D. California, S.D.
California, Nevada

Northwestern Circuit: 10 13,100,385 25.1% 1,828 25.0%
9 District Courts:

Alaska, Guam, Hawaii, Idaho, Montana,

N. Mariana Is., Oregon, E.D.

‘Washington, W.D. Washington

TOTAL 28 52,182,464 100% 7,303 100%

* Excludes the following cases: bankruptcy (323), tax court (87), NLRB (40), administrative agencies (1,173), and original
proceedings (144).
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TABLE 8

POPULATION AND NUMBER OF APPEALS UNDER OPTION B

Circuit Appellate Population % of Pop. in Appeals % of Appeals

Judgeships . Remaining in Remaining
Ninth Circuit Ninth Circuit

Southwestern Circuit-- 16 35,819,449 75.4% 5,050 76.0%

8 District Courts:

C.D. California, E.D. California,

N.D. California, S.D. California,

Guam, Hawaii, Nevada, N. Mariana

Is.

Northwestern Circuit: 9 11,694,384 24.6% 1,599 24.0%

6 District Courts:

Alaska, Idaho, Montana, Oregon,

E.D. Washington, W.D. Washington

Total for Remaining Ninth 25 47,513,833 100% 6,649 100%

Circuit:

New Tenth Circuit: 15 18,932,978 - 3,236 -

Arizona, Colorado, Kansas, New

Mexico, Oklahoma, Utah, Wyoming

TABLE 9

POPULATION AND NUMBER OF APPEALS UNDER OPTION C

Circuit Appellate Population % Pop. Appeals %
Judgeships Appeals

Southwestern Circuit-~ 15 27,151,314 52.0% 4,072 55.8%

7 District Courts: Arizona, C.D. California,

S.D. California, Guam, Hawaii, Nevada, N.

Mariana Is.

Northwestern Circuit: 13 25,031,150 48.0% 3,231 44.2%

8 District Courts: Alaska, E.D. California, N.D.

California, Idaho, Montana, Oregon, E.D.

Washington, W.D. Washington

TOTAL 28 52,182,464 100% 7,303" 100%

* Excludes the following cases: bankruptcy (323), tax court (87), NLRB (40), administrative agencies (1,173), and original

proceedings (144).
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Senator GRASSLEY. My former colleague, Judge Wiggins.

STATEMENT OF HON. CHARLES E. WIGGINS

Judge WIGGINS. Thank you, Mr. Chairman. I am delighted to
have the opportunity to appear before you in your present status.
You have come a long way since we were colleagues in the House
of Representatives.

Senator GRASSLEY. There are a lot of people in the House that
say coming to the Senate is not very far. [Laughter.]

Judge WIGGINS. Well, I commend you, and I am proud of you.

I appear as a senior judge from the ninth circuit. I have been on
the ninth circuit for 15 years; prior to that, I practiced law for 16
years; and prior to that I served for 12 years in the House of Rep-
resentatives, a colleague of our chairman.

I have a problem with my sight. I cannot see any more, and so
I am not going to testify consistent with my submitted statement.
But I urge you to read it and to consider what is there. I am just
going to extemporize for about 5 minutes and say something that
I feel very deeply about.

The ninth circuit is a fine institution. We have an example of the
quality of judges right here at this table, and I am proud to say
that they are colleagues of mine. There is not a case that is submit-
ted to Judge Andy Kleinfeld, who resides in Alaska, that originates
in Southern California, that I would not be proud to have him sit
on because he would provide judgment and a fair decision. And I
think the other side is true; that he would not find that I am un-
qualified to sit on cases that intimately affect Alaska because I try
to be fair as well.

The whole notion of dividing the circuit has to consider the
present personnel and the fact that they are going to remain. We
have some judges who are characterized as liberals, some charac-
terized as conservatives, and a great many in the middle. They are
all going to remain deciding cases in the future, how many divi-
sions, subdivisions we ever make of the ninth circuit.

The second problem, and maybe the fundamental problem is size,
but it is the fact that population is increasing. The population of
the ninth circuit is increasing about 5 percent a year, and it is
going to continue in the future, whatever the subdivisions of the
circuit may be. One of these days the Congress is going to have to
address that problem. It is a tough political problem, and I do not
want to speak to it now.

The other problem is subject matter jurisdiction. The circuit has
to hear cases that you assign, the Senate and House of Representa-
tives assign to us. We do not have any choice in the matter. The
selection of judges is a political decision as well. But the personnel,
the subject matter jurisdiction is a problem that you must one of
these days come to grips with. You could appoint a Commission
truly to make revisions in the subject matter jurisdiction of the cir-
cuit courts of appeal, and you would be doing something construc-
tive. The present proposal has nothing to add to its constructive re-
sult in the circuit. It is addressing a problem that is not a problem.

I am proud to serve on the circuit. I think my colleagues up here
are fine members of the circuit, and they should be permitted to
decide cases wherever the circuit. We need more judges, of course.
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But because we need more judges, we should not sidetrack the fun-
damental problem that we have too many cases. We have 9,000,
approximately, arising in the circuit now; 55,000, approximately,
across the country.

The problem that people have addressed here is not confined to
the ninth circuit. We have Senator—a Senator that has a southern
accent. I cannot see him up there. But he may be affiliated with
the fifth circuit. That is presently a problem that they are up about
17 judges. The eleventh circuit is presently a problem, and those
are the next two areas that are going to be addressed if you estab-
lish the precedent of subdividing the ninth circuit.

Now, we are doing a good job. We are truly doing a good job.
There is a lot of political interest in subdividing the circuit, but
those are not meritorious, and I urge you, strongly urge, to leave
well enough alone. You should put this divisive issue behind us. I
would recommend that you just file the White Commission report
and take no action with respect to it.

I served as a member, as you know, on the Hruska Commission.
I am getting to be the last surviving member of the Hruska Com-
mission. We made some mistakes. We made some mistakes in di-
viding California, but we made some fundamental findings that
there is one law existing across the country. It is the same law in
New York City as it is in Fairbanks, AK, and as it is in Los Ange-
les. We should not encourage regionalism. That is fundamentally
wrong.

Now, you are a national officer, and I am too, to some extent. We
are applying national law. To the extent that we are citizens of our
State and our interests may be at odds with the national law, the
national law should prevail. This fosters regionalism, and that is
wrong. We are not going to survive as a court with 40 courts that
the magic formula of 17 or 11 mandate.

Now, you have got to study the issue of concentrating in larger
circuits because it is inevitable. The population is growing up, and
the caseload that you have assigned to this is going up as well. The
only answer is larger circuits.

Let me urge you, and I will conclude, that this is a terribly im-
portant subject. It is a national issue, and I urge you, as national
officers, to foster one law for the Nation. It is the way the Constitu-
tion was founded.

Thank you very much, Mr. Chairman.

[The prepared statement of Judge Wiggins follows:]

PREPARED STATEMENT OF CHARLES E. WIGGINS
SUMMARY

The Ninth Circuit operates well with its present structure and boundaries. The
drive to split the circuit is animated by political concerns, not by a desire to improve
the federal appellate courts. Therefore, I oppose the White Commission’s restructur-
ing of the circuit as well as any other plan that would divide the circuit.

The argument that the circuit is just “too big” collapses under scrutiny. As the
White Commission made clear, there is no reason to believe that the circuit is too
large to administer justice fairly and effectively. In addition, modem technology has
shrunk the circuit. Modem jets cover large distances in minutes or hours. We also
can communicate instantaneously across vast distances, rendering face-to-face meet-
ings less important. Finally, splitting the circuit would do little to case the travel
burden that remains.
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One of the prime factors motivating proponents of a split is provincialism—the be-
lief that judges from a state should decide cases that originate in that state. Provin-
cialism is inconsistent with the purpose of the federal court system, which strives
to interpret and apply national law uniformly. Federal law should not mutate to sat-
isfy local constituents; federal law is the same nationwide.

Political philosophy is another factor motivating proponents of a split. This is an
illegitimate motive. Tampering with the federal courts because of the political or ju-
dicial philosophies of particular judges is inconsistent with the separation of powers
doctrine and the independence of the judiciary.

My name is Charles Wiggins, and I'm a Senior Judge on the Ninth Circuit, where
I have served for the last fifteen years. Prior to that, I served twelve years in the
House of Representatives. My primary committee assignment was the Judiciary
Committee, where I served for a number of years as the ranking Republican mem-
ber on the Courts and Intellectual Property subcommittee. As a member of the Judi-
ciary Committee, I was given the privilege of serving on a variety of important, spe-
cial commissions; most relevant to this hearing, I served 25 years ago as a member
of the Hruska Commission. Thus, I have devoted a quarter of a century to the care-
ful study of the jurisdiction and boundaries of the several circuits. Over this time,
with the benefit of subsequent study and experience, I have concluded that some
of the conclusions of the Hruska Commission were erroneous, and I can no longer
support them.

I have concluded, as a result of extensive study of the subject, that the overall
functioning of our appellate system will not be improved by adding further circuits
to the present structure, but that the problems with the present structure are trace-
able to the growth in population and the expansion of subject matter jurisdiction
for the circuits.

Accordingly, we must direct our efforts to narrowing the subject matter jurisdic-
tion of the circuits, and we should attempt to reduce the number of circuits, making
them larger, not smaller. Therefore, I oppose the recommendations of the White
Commission, as well as any other proposals that would further subdivide the exist-
ing circuits, and I urge this body to file the White Commission’s recommendations
without taking action.

I will not analyze the particular shortcomings of the Commission’s recommenda-
tions. Other witnesses will adequately engage in that analysis. Instead, I am going
to undertake an explanation of why this Commission’s recommendations are before
you at all. I am satisfied that there are no cogent reasons to tamper with the phys-
ical size of the Ninth Circuit, except that it is perceived to be in the political inter-
ests of its sponsors.

1. Is the circuit too big?

As a starting point, let me confront the foremost argument for a Division, namely
that the Ninth Circuit is just “too big.” Proponents of a Ninth Circuit split fre-
quently justify their position by asserting that the circuit is just that—“too big.”
This, of course, begs the question: too big for what? The key question should be
whether the Ninth Circuit is too large to administer justice fairly and effectively.
The answer to this question is easy—it is not. As the White Commission proclaimed
“there is no persuasive evidence that the Ninth Circuit is not working effectively
or that creating new circuits will improve the administration of justice in any circuit
or overall.”

The other potential argument is that the Ninth Circuit is “too large,” not because
it is unable to carry out its mission, but because administering justice over such a
large territory is burdensome on both judges and litigants. I disagree with this as-
sessment as well. Over the past century the circuit has operated effectively despite
its massive boundaries, and, today, the circuit’s large territory imposes fewer hard-
ships on judges and litigants than ever before. We live in a shrunken world. As
technology continues its giant leaps forward, our old way of looking at large dis-
tances becomes increasingly obsolete. Our judges no longer traverse the circuit’s
large distances via horseback. In the early years of this century, travel was a signifi-
cant burden. For example, it took about three days to travel from Los Angeles to
San Diego, yet this is a minor distance in comparison to the circuit as a whole. Like-
wise, a trip from San Francisco to Sacramento was itself a journey of a couple of
days. But at that time there was, no outcry against the size of the circuit. Only now,
after we have managed to shrink, practically speaking, the distances that separate
one part of our country from another, do we hear that the circuit is “too big.” But
this argument cannot coexist with the high technology world around us. Not only
has our modem system of air travel made it easier to cover large distances, but the
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importance of travel itself diminishes as technology advances. Judges in San Diego
or Los Angeles can communicate easily and instantaneously with judges in Boise
and Fairbanks via electronic mail, fax machines, conference calls and
videoconferencing. With time, many of our traditional ways of conducting court busi-
ness, relying as they do on face-to-face communication, will become obsolete.

It is also important to understand that splitting the circuit does very little to re-
duce what travel burden remains. Clearly, lawyers and judges in rural parts of
Alaska, Montana or Idaho bear a more significant travel burden than do judges or
lawyers in San Francisco or Los Angeles. Nevertheless, the travel burden on these
parties will remain significant even after the unveiling of a circuit split. It is dif-
ficult to travel to court meetings or oral arguments from rural Alaska. But it is only
marginally more difficult to travel from rural Alaska to San Francisco than it is to
travel from rural Alaska to Portland, Oregon. The relatively minor additional travel
time is grossly insufficient to justify a fundamental transformation of the federal ap-
pellate system.

For these reasons, I believe the cry that the circuit is “too big” collapses under
close scrutiny.

II. The problem of provincialism

Another primary motive animating many proponents of a split I label provincial-
ism. This is the belief that Judges from State X should decide cases from State X.
Some of the key proponents of a split argue that California judges should not be
deciding cases from Alaska, or Montana, or other Northwestern states. Under scru-
tiny, this argument shows itself, not only flawed, but even illegitimate. The United
States Court of Appeals is charged primarily with interpreting and applying na-
tional law, not regional law, not state law. There is only one national law, enacted
in D.C., under authority derived from the U.S. Constitution. The proponents’ theory
only makes sense if we believe that judges in Alaska should interpret the Constitu-
tion or federal statutes in an Alaska-friendly manner, and that California judges
should interpret the same law in a California-friendly manner. But this is not the
purpose of the federal judiciary. The U.S. Constitution is the same in California as
it is in Alaska, it’s the same in New York as in Florida. This is equally true of fed-
eral statutory law. For example, Congress did not pass, and the President did not
sign, separate Americans with Disabilities Acts for Alaska and California. Thus, fed-
eral law is the same, region to region, and state to state. The goal of the federal
judiciary is to achieve uniformity in interpretation, without splintered interpreta-
tions designed to favor the local constituency. National law is not an appropriate
forum for regional experimentation; this is the proper exercise of state law. Where
the Constitution entrusts matters to the federal government, the law applies to all
and should apply uniformly to all. The uniform application of national law is
harmed, not helped, when the courts of appeals are splintered into smaller adjudica-
tive bodies in order to tailor their views to local constituencies.

Splitting a circuit to appease regional interests deprives a circuit of the diversity
of background that circuits need in order to interpret and apply national law in a
uniform manner. Proponents of a Ninth Circuit split often argue that judges from
other parts of the circuit, particularly California, are insufficiently familiar with life
in the Pacific Northwest to decide cases arising in the northwest. I disagree, first,
with the claim that California judges lack sufficient familiarity with their northern
neighbors to adjudicate disputes from the northern states. It is true that no judge
can be intimately familiar with the culture, background, and lifestyle of every party
that comes before his or her court. Some judges that have an intimate understand-
ing of logging or fishing in the rugged northwest may be unfamiliar with the lives
of inner-city Los Angelinos. The reverse is often true as well. But let us remember,
federal law is not designed to appeal to a small segment of the nation, it is written
to apply to all Americans. Thus, we have long recognized that more diversity, not
less, is necessary for a healthy circuit. A political generation ago, the Hruska Com-
mission was given the task of exploring the state of the circuit courts, including
their boundaries. In laying out the general principles through which decisions on
the circuit courts should be made, the Hruska Commission articulated a truth that
we must not lose sight of today: provincialism is a danger, not a benefit, to the
courts of appeals. The Hruska Commission warned that we must avoid circuit courts
that “lack the diversity of background and attitude brought to a court by judges who
have lived and practiced in different states.” 62 F.R.D. 223, 237. The Commission
rightly noted that “such diversity is a highly desirable, and perhaps essential, condi-
tion in the constitution of the federal courts.” Id. As the White Commission report
makes clear, this Hruska Commission finding still rings true. See White Commis-
sion Report at 49. The federal appellate courts cannot cater to local tastes or inter-
ests if they are to satisfy their function of applying a uniform body of law uniformly.
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That being the case, the circuit courts should be composed in a way that best accom-
plishes that goal, by having judges from different parts of the country and different
backgrounds working together to create truly national interpretations of our na-
tional law.

The key, then, is not to break the circuit courts into small bodies that cater to
local tastes. The key is to ensure that the circuit courts are comprised of judges that
represent the full diversity of the circuit. The proper question is whether the dif-
ferent regions of the circuit are adequately represented on the court by judges from
the different regions. I would argue that the present Ninth satisfies this goal. But
if it does not, the remedy is to appoint and confirm judges that ensure that all re-
gions of the circuit are adequately represented, the remedy is not to splinter the cir-
cuit into smaller bodies that cannot effectively represent broad viewpoints.

It is also important to remember that the Ninth Circuit is not the only circuit that
is growing rapidly. The Judicial Conference of the United States projects that the
number of filed appeals will multiply by a factor of seven in the next twenty years.
See Lloyd D. George, The Split of the Ninth Circuit: Is It Really Our Best Option?,
6—Jun Nev. Law. 5. Thus, to maintain smaller 12—15 judge circuits, while still main-
taining viable caseloads per judge, would require up to 40 circuits by the year 2020.
Id. Maintaining uniformity in the federal law would be an almost-impossible task
with such a large number of circuits. Thus, it is necessary to readjust our thinking
about the federal circuit courts. The circuit courts of the future, whether we like
it or not, will be large circuits. Our only hope for an effective court of appeals sys-
tem lies in finding ways to make large circuits work better; the answer is not to
ignore the clear growth trends and stubbornly demand the small circuits that are,
more and more, becoming a relic of the past.

Furthermore, smaller circuits cannot allay the concerns expressed by many pro-
ponents of a split. Many split proponents, particularly those from the Northwest,
claim that their states are dominated by California. Again, I disagree with this as-
sertion. But even if they are right, splitting the Ninth Circuit sets a bad precedent
for those smaller states that are concerned with the dominance of a larger neighbor.
Splitting the Ninth may remove Alaska from under California’s real or imagined
dominance, but only at the expense of those smaller states left in the Ninth. What-
ever states remain tied to California, most likely Nevada, Arizona, maybe Hawaii,
will be more dominated by California than Alaska or Montana ever were, because
the other smaller states that once comprised the circuit have left, taking their
judges with them. The only answer to large state dominance in the circuits is larger
circuits, where many smaller states can balance one large one.

The Ninth is not the only rapidly growing circuit. Soon Congress will have to de-
cide whether to divide a number of others. If Congress is concerned with the domi-
nance of large states, it must set an important precedent by keeping the Ninth Cir-
cuit together. Otherwise, many other small states may soon find themselves in
splintered circuits of their own, joined with a large and dominant neighbor and
without any other small states that can provide balance to their circuit.

II1. Political philosophy

The final motivation behind a circuit split is even more troublesome than provin-
cialism. There is a perception among many conservatives that our circuit is a “lib-
eral” circuit that is out-of-touch with the Supreme Court, and the other circuits. I
strongly believe that this characterization is unfair. As one intimately familiar with
the judges on the Ninth Circuit, I can say with confidence that our circuit is diverse,
with a few liberals, a few conservatives, and many moderates. But however you
view the philosophy of the Ninth, splitting the circuit for political reasons is illegit-
imate and would, in any case, be ineffectual in promoting the political philosophies
of its proponents.

Let me first address illegitimacy of a political restructuring of the circuit. We have
long recognized, ever since President Roosevelt’s attempt to pack the Supreme Court
with favorable justices, if not before, that it is illegitimate for the political branches
to alter fundamentally the character of the federal judiciary for political reasons.
The Constitution is clear; the federal judiciary is an apolitical body, separate and
equal to the political branches and unaccountable to them. Article III serves as a
constant reminder that the federal judiciary cannot be played with to accomplish po-
litical whims, it cannot be punished because of a judge’s political views. Elected offi-
cials have come and gone. As the old were replaced by the new, the prevailing politi-
cal views on Capitol Hill often changed. Time has had the same effect on the federal
judiciary. As old judicial personalities were replaced by new judges, prevailing judi-
cial philosophies have often changed. What has remained constant throughout the
century is the, effectiveness with which the Ninth Circuit has administered justice.
To alter significantly the structure of the federal judiciary because of disagreements
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with some judges’ political views cuts to the heart of judicial independence, and fun-
damentally strains the separation of powers that animates our Constitution. Under
our constitutional system, it is the interplay between the President and the Senate
that places federal judges on the bench and, consequently, gives a district, a circuit,
or the Supreme Court a liberal, conservative, or moderate character. These elected
officials must then live with the results of the political process until they can alter
the character of the courts through this political process. Over the long term, this
process serves the country well.

Second, speaking practically, and setting aside the illegitimacy of restructuring
the federal judiciary for political reasons, splitting the Ninth Circuit because of its
perceived “liberal” character will not achieve the goals of its conservative pro-
ponents. Splitting the circuit does not replace “liberal” judges with “conservative”
judges. The same judges will still occupy the appellate bench, and they will still
produce decisions consistent with their judicial views. Thus, a split for political rea-
sons cannot reduce the number of “liberal” decisions, nor can it increase the number
of “conservative” ones. The theory, then, must be that a split will create a new cir-
cuit with a more conservative bent in the Northwest, while leaving California to its
liberal judges. This theory is fundamentally flawed. Speaking as one intimately fa-
miliar with the court and its judges, I can say with a great deal of certainty that
a Northwestern circuit will have a character very similar to that of the Ninth Cir-
cuit as it presently stands. There is no Mason-Dixon line in this circuit. Chopping
California off from the Northwest will create two circuits, but it will not create a
conservative circuit and a liberal circuit.

1V. Conclusion

In conclusion, the White Commission’s recommendations, and any other plan to
split the Ninth Circuit, are inherently flawed. First, because of a rapidly increasing
population, the demand for circuit judges will continue to rise dramatically. If we
are to maintain uniformity in our federal appellate system, the circuit courts of the
future will be large circuits; splintering our appellate system into a multitude of
small circuits can only increase conflict, not uniformity. Thus, we must search for
ways to make large circuits work better, primarily by reducing the subject matter
jurisdiction of the circuit courts to make case loads more manageable. Second, the
reasons given for a Ninth Circuit split collapse under scrutiny. The circuit is not
“too big.” Though large, it allows for the fair and effective administration of justice.
And practically speaking, the circuit gets smaller every day with every technological
leap forward. Finally, the motives animating circuit split proposals are illegitimate.
Provincialism is a misguided motive because it jeopardizes the federal courts’ duty
to administer national law uniformly. Likewise, splitting a circuit because of the po-
litical philosophies of some federal judges threatens the separation of powers upon
which our governmental system is based. I therefore urge the Committee to main-
tain the circuit’s present structure.

Senator GRASSLEY. Thank you, Judge Wiggins.

Before I call on Judge Browning, who will finish the panel, I
want to say that Assistant Attorney General Acheson also had an-
other commitment and will be submitting her testimony for the
record. I appreciate her willingness to testify.

[The prepared statement of Ms. Acheson follows:]

PREPARED STATEMENT OF ELEANOR D. ACHESON

Good morning. I appreciate the opportunity to appear before the Subcommittee on
Administrative Oversight and the Courts to express the views of the United States
Department of Justice on the final report of the Commission on Structural Alter-
natives for the Federal Courts of Appeals and on S. 253, the Ninth Circuit Reorga-
nization Act. The Department opposes enactment of S. 253.

INTRODUCTION

In 1997, Congress created the Commission on Structural Alternatives for the Fed-
eral Courts of Appeals to study, for one year, “the present division of the United
States into the several judicial circuits” and “study the structure and alignment of
the Federal Court of Appeals system, with particular reference to the Ninth Cir-
cuit.”! The five-member Commission, chaired by retired Supreme Court Justice

1Sec. 305(a)(1)(B)(, ii), Pub. L. No. 105-119, 111 Stat. 2491 (1997).
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Byron White, provided the Justice Department and other interested parties two op-
portunities to submit ideas concerning these subjects, once at the beginning of the
Commission’s work and again in response to the Commission’s draft report. The De-
partment appreciated the opportunity to contribute to the Commission’s work. A
copy of the Department’s official comments to the Commission on Structural Alter-
natives have been submitted for the record and are incorporated as part of the De-
partment’s testimony.

In its final report, the Commission made recommendations in four general areas
regarding the structural reorganization of the courts of appeals: First, the Commis-
sion specifically rejected the suggestion that the Ninth Circuit be split, noting that
there was “no persuasive evidence” supporting a realignment of the circuit.2 In-
stead, the Commission recommended that the Ninth Circuit be divided into three
semi-autonomous decisional regions. Under this novel arrangement, none of these
regional divisions would be obligated to follow the others’ precedents and any
“square conflicts” in their decisions could be resolved by a Circuit-wide division
called the Circuit Division. Second, the Commission recommended that each other
federal Court of Appeals be granted the statutory authority to divide into regional
divisions and to establish a Circuit Division once its bench reached 15 or more ac-
tive judges. Third, the Commission urged that the Courts of Appeals be granted the
authority to experiment with appellate panels consisting of two judges, instead of
the three-judge panel that is the norm. Fourth, the Commission recommended that
the Courts of Appeals be permitted to use panels consisting of two federal District
Court judges and one federal Circuit Court judge when resolving cases that involve
the routine application of well-settled law or that involve certain subject matter
areas. S. 253, the Ninth Circuit Reorganization Act, was introduced in response to
the White Commission’s report and incorporates all four of the Commission’s rec-
ommendations.

Because S. 253 so closely tracks the White Commission’s recommendations, our
written testimony before this Subcommittee draws from the comments submitted to
the Commission by the Department.

GENERAL VIEWS OF THE DEPARTMENT OF JUSTICE

The structural reforms contained in S. 253 have serious, far-reaching implications
for the structure and functioning of the federal courts. The Justice Department ap-
proaches these issues from our perspective as a frequent litigant in the federal sys-
tem—a participant in over 40 percent of the cases heard in the federal courts of ap-
peals—which must reconcile tensions in the results and reasoning of decisions in
order to assess how to proceed in federal investigations and prosecutions, to give
advice to client agencies, and to consider whether to seek review of decisions ad-
verse to the government.

We begin with the observation that all available means of non-structural reform
should be attempted and assessed before structural changes are imposed on the fed-
eral courts. In our comments to the White Commission, we expressed the view that
structural changes should be undertaken only if a pervasive and well-documented
problem exists, that problem cannot be addressed within the existing structure, and
a workable solution can be devised whose advantages outweigh its immediate and
potential detriments. Guided by those principles, we agree with the White Commis-
sion’s recommendation—and the sponsors of S. 253—that there is no basis for a split
of the Ninth Circuit.? In our view, the lack of any compelling evidence supporting
a circuit split also counsels against what we view as the principal recommendation
contained in S. 253—the mandated creation of divisions for the Ninth Circuit and
the recommended extension of this proposal to other large circuits. That proposal
would have potentially adverse repercussions for the administration of justice in the
Ninth Circuit, and ultimately across all federal courts of appeals.

We believe that mechanisms short of a split (divisional or otherwise) should be
tried first—particularly since the provisions in S. 253 would likely exacerbate, rath-
er than ameliorate, the main problem we perceive: the Ninth Circuit should employ
adequate mechanisms to review and reconcile panel decisions that conflict or are in
tension with one another, or that require correction by the court as a whole. There-
fore, before recommendations such as those contained in S. 253 are enacted, we urge
the adoption of the non-structural reforms suggested in this testimony and our ear-
lier submissions to the White Commission.

In this vein, we note and applaud the Ninth Circuit’s current efforts to evaluate
its own processes to determine how it can enhance more consistent decision-making

2White Commission Final Report (hereafter “Final Report”) at 29.
3Final Report at 29.
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and reduce docket backlog. We understand that the Chief Judge recently created a
Ninth Circuit Evaluation Committee to consider these issues, solicit public com-
ment, and make recommendations to the Court. We believe that the Circuit should
be afforded an opportunity to consider and implement changes proposed as a result
of these processes before Congress acts.

We now provide our views on S. 253.

SECTION 2: REGIONAL DIVISION OF THE 9TH CIRCUIT

Section 2 of S. 253 would divide the Ninth Circuit into Northern, Middle and
Southern Divisions, with California split between the Middle and Southern Divi-
sions. Between seven and eleven active judges would serve in each division, with
the presiding judge of each division chosen in the manner that currently exists for
the selection of a circuit’s chief judge. A majority of judges serving on each division
would be residents of the districts over which that division has jurisdiction, but each
division would also include some judges not residing within the division, assigned
randomly or by lot for terms of at least three years. Judges from each division would
hear appeals arising from district courts within the division’s geographic bound-
aries. Each division would use an en banc procedure to rehear cases from within
the division. One division’s decisions, whether panel or en banc, would not “be re-
garded as binding precedents in the other regional divisions.”# Finally, a non-re-
gional “Circuit Division” consisting of thirteen judges would be formed. The Circuit
Division panel would include the Chief Judge of the Circuit, plus four randomly se-
lected judges from each of the three regional divisions. The 13-judge Circuit Division
would have discretionary jurisdiction to review “any final decision rendered in any
of the court’s divisions that conflicts on an issue of law with a decision in another
division,” but only after a panel decision had been reviewed by the division en banc
or had been denied divisional en banc review.> The Circuit Division would not have
the jurisdiction to review decisions for error, decisions that conflict with another cir-
cuit’s decision, or decisions involving issues of exceptional importance.

In our view, this proposal is not likely to significantly advance, and instead is
likely to detract from, the goals the Ninth Circuit Court of Appeals strives to
achieve—consistency of decisions, efficiency in resolving cases, and the appearance
that all of its decisions reflect the views of the Court as a whole. Indeed, section
2 of S. 253 is likely to create greater confusion in Ninth Circuit law, further delay
the resolution of appeals, and undermine the representativeness (and thus, the le-
%itlimacy) of the Court’s decision-making process. We outline our specific concerns

elow.

UNIFORMITY AND CONSISTENCY OF DECISIONS

A basic tenet of American jurisprudence is that federal law should be applied as
uniformly as possible within and across circuits. National uniformity and predict-
ability are particularly important to the Department of Justice, which must enforce
federal law and advise federal agencies about the meaning of that law throughout
the country. The Department also plays a special role in the process of unifying the
meaning of federal law: as the most frequent litigant in the federal courts, the De-
partment, through the Solicitor General, exercises considerable restraint in choosing
which cases the United States brings to the courts of appeals.

It is of paramount importance that federal law be interpreted consistently regard-
less of the location of the court or the composition of the judicial panel. Rather than
reduce the amount of intra- and inter-circuit conflicts created by Ninth Circuit deci-
sions, we believe that S. 253’s divisional structure would effectively validate, and
even encourage, the development of such conflicts. Indeed, S. 253 is explicit that
“the decisions of 1 regional division shall not be regarded as binding precedents in
the other regional divisions.”

S. 253 purports to delineate a way of resolving conflicts among divisions through
the mechanism of a “Circuit Division.” The Circuit Division’s only role, however,
would be to resolve “conflicts on * * * issue[s] of law” between the regional divi-
sions. It is unclear from the legislation what a “conflict” is and how a conflict is dif-
ferent from the existence of other decisions that are difficult to reconcile but which
nonetheless point the law in different directions. Often, the creation of a conflict is
not clear, much less immediately clear. And because the decisions of other divisions
are not binding precedents, judges would be less likely to distinguish, discuss, or
even cite decisions from outside their division. Overall, the Circuit Division mecha-

482(b)(5).
582(c)(2).
682(b)(5).
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nism, as proposed, does not provide an effective mechanism for the resolution of the
mar&y intra-circuit inconsistencies that the semi-autonomous division system would
produce.

The inability of the Circuit Division to review cases not involving inter-divisional
conflicts on issues of law may have a further pernicious effect—insulating many de-
cisions from Supreme Court review. The Circuit Division’s narrow jurisdictional
mandate would effectively preclude Circuit-wide review of matters of exceptional im-
portance, cases that conflict with decisions of other circuits, and cases in which the
intra-circuit disagreement is significant but does not rise to the level of a “conflict.”
Such cases would be decided solely at the divisional level, and those decisions would
not be binding circuit-wide. That structure would inevitably multiply the number of
decisions within the Ninth Circuit that conflict with decisions of other circuits, while
simultaneously creating a possible impediment to Supreme Court review. It is un-
certain whether Supreme Court Justices would vote to grant certiorari in cases that
present conflicts between only one division of the Ninth Circuit (rather than the Cir-
cuit as whole) and another circuit. The discretionary nature of certiorari jurisdiction
suggests that parties opposing review will argue that the Supreme Court should
give the Ninth Circuit as a whole an opportunity to overturn a divisional decision
so as to bring the division into harmony with the other circuit’s decision. The pro-
posed divisional structure therefore might serve to insulate decisions of the Ninth
Circuit 7from further review, effectively isolating it from the rest of the federal court
system.

The probability that S. 253’s divisional structure could spawn greater inconsist-
ency in Circuit law would be particularly problematic in California. Under S. 253,
the State of California would be split between the Middle and Southern Divisions
of the Ninth Circuit, neither of which would be required to follow the precedent of
the other. We do not support dividing any State in this manner, because, as much
as possible, federal rights and responsibilities should be the same for all citizens
within a State. Splitting California between two divisions that are not bound by
each other’s precedent would yield different interpretations of federal and state law,
and could result in inconsistent federal court rulings regarding the constitutionality
of the same California law.8 For the reasons discussed above, Supreme Court review
and resolution of these inconsistencies might be rare and, at a minimum, protracted,
particularly with the requisite added layer of Circuit Division (following divisional
en banc) review. In addition, the existence of different divisions within one State
could encourage forum shopping among those seeking to assure a more favorable au-
dience to adjudicate questions of federal and state law, as well as delays in the rec-
onciliation of conflicting decisions.?

7That concern is not theoretical. In the area of criminal law, the Supreme Court in recent
Terms has reversed decisions of the Ninth Circuit in which that Circuit alone has held the par-
ticular view of the issue presented and been in conflict with every other circuit to have consid-
ered that issue. See United States v. Ramirez, 118 S.Ct. 992 (1998), rev’g, 91 F.3d 1297 (9th
Cir. 1996); United States v. Hyde, 520 U.S. 670 (1997), rev’g, 92 F.3d 779 (9th Cir. 1996); United
States v. Watts, 519 U.S. 148 (1997), rev’g, 78 F.3d 1386 (9th Cir. 1996) and 67 F.3d 790 (9th
Cir. 1995); United States v. Armstrong, 517 U.S. 456 (1996), rev’g, 48 F.3d 1508 (9th Cir. 1995)
(en banc); United States v. Mezzanato, 513 U.S. 196 (1995), rev’g, 998 F.2d 1452 (9th Cir. 1993);
United States v. Shabani, 513 U.S. 10 (1994), rev’g, 993 F.2d 1419 (9th Cir. 1993); United States
v. X-Citement Video, 513 U.S. 64 (1994), rev’g, 982 F.2d 1285 (9th Cir. 1992); United States v.
Padilla, 508 U.S. 77 (1993), rev’g, 960 F.2d 854 (9th Cir. 1992); see also Almendarez-Torres v.
United States, 118 S.Ct. 1219 (1998) (overruling United States v. Gonzalez-Medina, 976 F.2d 570
(9th Cir. 1992)); Neal v. United States, 516 U.S. 284 (1996) (overruling United States v. Muschik,
49 F.3d 512 (9th Cir. 1995)). A process that insulated from Supreme Court review those types
of erroneous division panel decisions that conflicted with other circuit decisions would be unfor-
tunate. In our view, rather than creating a structure that might insulate such decisions from
Supreme Court review, the Ninth Circuit should employ a more vigorous en banc procedure to
address those types of conflicts and erroneous decisions.

8We have not had an opportunity to assess completely to what extent the proposed geographi-
cal divisions, including dividing California, would create the possibility of conflicting jurispru-
dence on a range of substantive areas of law of particular interest to the United States. How-
ever, the federal government’s unique docket, which includes issues involving public lands and
ecosystem management, wildlife and marine resource issues, and Native American rights and
interests. Those issues do not neatly fit into, but transcend, the boundaries of the proposed geo-
graphic divisional structure and may be adversely impacted by any inconsistent interpretation
(éf federal law that would result from the proposed division of the Ninth Circuit into geographic

ivisions.

9 Although splitting California between two regional divisions makes S. 253 all the more objec-
tionable, keeping California in the same division does not remedy our general concerns that the
proposed restructuring of the Circuit would increase the number of inconsistent decisions, delay
the appellate process, and decrease the representativeness of the Circuit’s decisions. Placing

Continued
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EFFICIENT RESOLUTION OF CASES

The interest in achieving an expeditious appellate process is important for all
kinds of cases, but it is particularly acute in two areas in which the Ninth Circuit
has large caseloads: criminal cases, in which the defendant’s liberty, as well as the
victim’s and public’s interest in finality, are at stake; and immigration cases, in
which the Ninth Circuit currently reviews as much as 50 percent of the nationwide
caseload and in which delay defers a determination of the alien’s status and can en-
courage new case filings. A swifter and less cumbersome process in such matters
is in the interest of both the government, which must enforce the law, and the indi-
vidual, whose resources typically cannot sustain vigorous multi-tier litigation.

By adding another layer of review, the Ninth Circuit restructuring contained in
S. 253 would delay the completion of the judicial process for litigants. Following an
adverse panel decision, an aggrieved litigant could seek en banc review by the Divi-
sion en banc court, as would now be true of the Circuit as a whole. A denial of such
a petition would, in many cases, precipitate a further request for rehearing at the
Circuit Division level.10 The evaluation of a case for alleged conflicts with a decision
of another panel would only add to what is already a protracted period for finally
resolving cases.

The White Commission justified this divisional structure partly on the grounds
that smaller decisional units might increase efficiency by reducing the volume of
precedent judges would be required to consult and monitor (thereby saving these
judges time). We doubt that the creation of smaller decisional units would save
much time or that Circuit judges will deem it advisable to disregard the develop-
ment of law in the other divisions of the Circuit. Because S. 253 contemplates that
a number of judges would be assigned outside their division of residence for sub-
stantial periods of time, it is unlikely that judges would benefit substantially over
the long run by ostensibly being relieved of the burden of monitoring other divisions’
opinions. While serving outside their division of residence, they would presumably
be expected to keep abreast of the decisions of at least two divisions—their division
of permanent residence and their division of temporary assignment. And if, over a
three-to-five year period, they might be assigned to all three divisions, that monitor-
ing responsibility would be hindered by a failure to have kept up with the output
of all three divisions. Whatever benefit might accrue to individual judges with re-
spect to the burden of monitoring opinions, therefore, is likely to be only modest and
incomplete, at best.

Indeed, the use of smaller decisional units may not only be ineffective as a means
of reducing delay, but may also have undesirable collateral effects. By creating a
smaller pool of judges from which panels would be selected, litigants would be able
to better predict the identity of a panel’s judges. But it is precisely to discourage
litigants from attempting to tailor their arguments for particular judges that many
circuits do not publicly announce the judges on the panel until shortly before argu-
ment. And under the proposed divisional plan, predictability may encourage forum
shopping (especially within California) or tactics to delay pursuit of an appeal to
await either the periodic change in judicial composition within a division or the res-
olution of a pending case raising the same issue in a different division. A unified
circuit avoids those anomalies.!!

APPEARANCE OF LEGITIMACY

As the Supreme Court has recognized time and again, the authority of the judicial
branch is tied to its legitimacy. One important aspect of a court’s legitimacy is the
perception of the public and the bar that when a judge or a panel of judges speak,

California in one division would, moreover, implicate several other problems including, most no-
tably, the size of any division with sufficient judges to handle California’s immense appellate
volume (which currently accounts for 60 percent of the cases within the Ninth Circuit). It is
difficult to see how any “California division” that would decide 4,000 or more cases with 18 or
more judges would offer significant advantages in terms of size as compared to the existing
Ninth Circuit. Indeed, such a division would probably have to employ some form of limited en
banc review and would undercut the Circuit Division’s representativeness (at least if its mem-
bership was comprised of equal numbers of judges from each regional division).

10 Although it is difficult to demonstrate a “conflict” between two or more judicial decisions,
our experience opposing petitions for a writ of certiorari in the Supreme Court suggests that
a large number of litigants nonetheless will try. It seems likely that the Circuit Division will
forgo review in several cases while awaiting for inter-division conflicts to become sufficiently
clear to warrant Circuit division review and resolution. This may further delay the time for con-
sistent Circuit precedent to be established.

11 Filling existing vacancies on the Circuit, or creating new judgeships, as S. 1145, the Federal
Judgeship Act of 1999, would do, would be preferable ways to reduce judicial workload and
thereby increase the speed with which appeals are decided.
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they speak for the entire court of which they are members. More to the point, the
views of a panel of judges on the Court of Appeals should represent the views of
the entire Circuit Court. In all other Circuits but the Ninth, this is always the case
because all of the judges on the Circuit have either implicitly approved of the deci-
sions of the three-judge panels (by opting not to rehear the case en banc) or have
reheard the case en banc with all of the non-recused, active judges on the Circuit
participating. The Ninth Circuit, however, employs a limited en banc procedure
under which the Circuit’s en banc panel is comprised of 11 judges—the Chief Judge
and 10 other judges selected at random. As a result, the Ninth Circuit’s en banc;
panel involves fewer than a majority of the Circuit’s 28 active judgeships. Thus, the
Ninth Circuit has been criticized on the ground that its en banc decisions are not
representative of even a majority of the judges on its court.

Instead of making the court more representative, S. 253 is likely to reduce the
representativeness of the Ninth Circuit’s decisions. Once a three-judge panel issues
an opinion, each regional division would have the opportunity to rehear the case en
banc. This en banc process would involve every active judge on the regional court.
However, given that the divisional court would consist of only 7 to 11 judges, at
least two of whom joined the majority decision being challenged, a litigant would
likely face an uphill battle in obtaining divisional en banc review. In those rare in-
stances where en banc review were granted, the decisions issued within any re-
gional division would be representative of the views of the judges in that region.
This representativeness at the regional division level does not reach the Circuit
level, however. At the Circuit level, S. 253 would create the Circuit Division to re-
place the limited en banc structure currently employed by the Ninth Circuit. While
the Circuit Division is slightly more representative than the limited en banc because
it increases the number of judges from 11 to 13, the 13 Circuit Division judges still
do not consistent a majority of the 28 judges on the Ninth Circuit and are not se-
lected randomly for each en banc; case (they are instead assigned by lot for three
year terms). The Circuit Division would only operate where there is a “conflict” on
a legal issue, however. In every other case, the decision of the regional en banc court
(of 7 to 11 judges) would be the final word of the 28-judge Circuit. As a result, S.
253 would appear to undermine the representativeness, and hence the legitimacy,
of the Ninth Circuit’s decisions.

Our serious reservations about implementing S. 253 are magnified by the recogni-
tion that the move to any divisional structure would likely be irreversible.12 Once
regional divisions are created—and differences in divisional law are permitted to
flourish—the Ninth Circuit would have little ability to reunify. Instead, the restruc-
turing compelled by S. 253 would lead in only one direction—to an eventual split
of the Circuit. But this result is precisely what the White Commission found to be
unwarranted and unworkable. Rather than proceed down this inevitable path to
split of a Circuit viewed by its users (and its evaluators) as operating reasonably
well, we respectfully suggest that Congress should instead, at least as a first effort,
direct the Ninth Circuit to study and implement constructive changes in relation to
the specific areas of concern identified by the White Commission and the Depart-
ment.

ALTERNATIVES TO DIVISIONAL RE-STRUCTURING

From our perspective as litigants, the Ninth Circuit’s primary shortcoming is
traceable not principally to its large number of judges or geographical size, but rath-
er to its failure effectively to address erroneous panel decisions in important cases
and to review cases in which a meritorious claim of conflict is presented. This prob-
lem is already being mitigated in the light of the recent upswing in the number of
cases that the Ninth Circuit has voted to hear en banc. The problems that continue
to persist, while admittedly difficult to quantify, nonetheless appear susceptible to
amelioration by nonstructural means, as suggested in our submissions to the White
Commission. Indeed, the Circuit’s en banc mechanism, if modified, is particularly
well suited to solving many of these problems. If that course is followed, structural
changes might ultimately prove to be unnecessary and their attendant difficulties
and dislocations avoided. After a period of experience with non-structural alter-
natives and an assessment of legal and demographic trends, the need for any struc-
tural reforms might become clearer.

Improving the opportunity for en banc review. There are a number of discrete but
effective ways to increase the opportunities for en banc review of panel decisions.

12 Creating regional divisions on an experimental basis would, for the reasons described in the
text, be equally irreversible. Thus, a “sunset” provision would not remedy our concerns.



124

In particular, Congress might consider granting the courts of appeals a dispensation
to lower the statutory requirement that a majority of the Circuit’s active-service
judges must vote affirmatively to rehear a case en banc. The success of the Supreme
Court in exercising its discretionary review based on the votes of less than a major-
ity is a model that should be studied for application in the courts of appeals’ en banc
process. A similar “4/9s” rule might well work at the Circuit level.

Other actions could better alert Circuit judges to the need for en banc review. For
example, the recently amended Federal Rule of Appellate Procedure 35(b)(1) now re-
quires litigants to set forth at the outset of any petition requesting en banc rehear-
ing a summary statement regarding why the case creates an inter-Circuit or intra-
Circuit split or involves a question of exceptional importance. In addition, opinions
to be published that distinguish or disagree with existing precedent should be cir-
culated among the judges of the Circuit for review before publication. Staff person-
nel could be deployed to act as an additional check in the review of panel decisions
for potential conflict with other circuit decisions.

Although a system of increased availability of rehearing en banc would require
some investment of judicial resources, it seems likely that time expended en banc
in clarifying the law of the circuit and resolving issues of exceptional importance
would in the long run be repaid by a corresponding reduction in litigation and an
enhanced ability of the Ninth Circuit as a whole to speak through the en banc pro-
cedure. The short-term costs of increased en banc review may well pay substantial
long-term dividends.

Improving the representativeness of the en banc panel. The Ninth Circuit should
also consider methods of enhancing the representativeness of its en banc panel. The
most direct way to do so is to increase the number of judges who sit on the en banc
panel from 13 judges to 15. With 15 judges, the Circuit’s en banc decisions would
properly represent the views of a majority of the Circuit’s active membership. Ex-
cept for the Chief Judge, these judges should be selected at random. Judges who
call for en banc rehearing or who authored the three-judge panel’s opinion should
not automatically be placed on the en banc panel, for that might skew the rep-
resentativeness of the panel, and the legitimacy of the resulting en banc opinion.

In the long term, we recognize that demographic changes in the Nation’s popu-
lation may well necessitate structural changes in the court of appeals system. If and
when that occurs, the analysis contained in the White Commission’s final report will
provide valuable insight on the potential options to be considered. At this time, how-
ever, we believe that these non-structural alternatives should be explored first and
that any structural reforms should be reserved for a time when these other alter-
natives are no longer workable.

SECTION 2A: REGIONAL DIVISION OF OTHER CIRCUITS 13

Section 2A of S. 253 would give all appellate courts with more than 15 authorized
judgeships discretion to adopt a divisional arrangement such as the one set out for
the Ninth Circuit.1* These courts would be permitted to organize themselves into
two or more adjudicative divisions, each capable of rehearing cases en banc. Each
judge would be assigned to a specific division for a substantial period of time, and
each division would exercise exclusive jurisdiction over the appeals assigned to it.
Any Circuit that opted to reorganize itself would be required to create a Circuit Di-
vision modeled on the one set out for the Ninth Circuit, involving no more than 13
judges and convened solely to resolve “conflict[s] [regarding issues of law] in the de-
cisions or 2 or more divisions.”

The Department of Justice does not support the recommendation that the remain-
ing circuits be permitted to split themselves into semi-autonomous adjudicative divi-
sions when they reach a certain number of judgeships. We do not believe such a
significant change in the federal appellate structure is justified, particularly before
non-structural alternatives of the type we have suggested are implemented and
their effects evaluated.

The implementation of a nationwide adjudicatory divisions plan would create for
each circuit the types of problems we have identified in our discussion of the pro-
posed changes to the Ninth Circuit. Moreover, widespread enactment ultimately
would result in a completely restructured system overall, adding a fourth layer of
review throughout much of the federal judicial system, creating differing paths of

13The version of S. 253 provided to us contains two section 2s. For ease of reference, we refer
to the second section 2, which is entitled “Assignment of Judges; Panels; En Banc Proceedings;
Divisions; Quorum” as section 2A.

14§92A(a) (creating new 28 U.S.C. §46(d)).
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access to the Supreme Court depending on geography, and allowing varying bodies
of law to be developed by numerous mini-courts of appeals in relative isolation from
one another.15

As an alternative to section 2A, we recommend implementing experimental non-
structural changes of the type described above with regard to the Ninth Circuit. At
a minimum, we suggest that section 2A be deleted from S. 253 until such time as
the existence of systemic problems in other circuits sufficient to warrant such a
change has been found and to allow litigants and judges an opportunity to assess
whether the proposed structural changes would improve the quality of justice.

SECTION 2A: TWO-JUDGE PANELS

Section 2A of S. 253 would authorize federal appellate courts to use two-judge
panels, and to allow the courts to designate by rule those case types suitable for
such disposition. The legislation leaves it entirely to the court to determine when
a case assigned to a two-judge panel should be referred to a three-judge panel for
hearing or decision.

The Department’s experience with various screening procedures employed by the
courts of appeals, including summary affirmance, leads us to question whether it
is necessary for Congress to authorize two-judge panels and whether such panels
would actually conserve judicial resources. We have further questions regarding
whether this provision ensures both adequate procedures for assessing how cases
are selected for decision by such panels and necessary safeguards for determining
how a third judge is to be brought into the process when the two-judge panel
reaches an impasse. We are also concerned about how this provision would affect
the public’s perception of the administration of justice by the courts. If the two-judge
panel provision is to be adopted at all, we believe it would best be implemented as
an experiment for a limited duration in a few courts to allow Congress, courts, and
litigants an opportunity to assess the change.

SECTION 3: DISTRICT COURT APPELLATE PANELS (DCAP)

Section 3 of S. 253 would authorize judicial councils to create a “district court ap-
pellate panel service” with district and circuit judges from the circuit. The judicial
council would specify categories of cases appropriate for DCAP jurisdiction and the
panel would have exclusive jurisdiction over those cases. Although S. 253 is silent
on this point, the White Commission opined that diversity cases would be likely
prospects for DCAP jurisdiction, as well as sentencing appeals and cases that “gen-
erally require the reviewer to apply well-settled legal rules to varying fact pat-
terns.” 16 Panels created from the DCAP service would consist of two district judges
and one circuit judge designated by the chief judge of the circuit. District judges
would not review judgments from the courts on which they serve. Further review
of decisions by a DCAP would be discretionary in the court of appeals. In addition,
the panel itself could transfer a case to the court of appeals if disposition involved
a determination of a question of law it deemed appropriate for the court of appeals.

In our view, the use of DCAP services in the Courts of Appeals would likely result
in a net cost to litigants and to the judicial system as a whole, even if it produced
an incidental reduction in the burdens on the courts of appeals. Accordingly, we are
not persuaded that the creation of DCAPs is warranted or desirable.

First, the use of DCAPs would not reduce the overall judicial workload—instead,
it would simply divert much of the workload for some appeals from busy appellate
judges to busy district court judges. Although the factual justification underlying
this legislative proposal is unstated, it may be a response to the statistical trends
recorded in Table 2-3 of the White Commission’s final report, which suggest that
in the past century the per-judge caseload for circuit judges has increased five-fold

151n addition, section 2A’s proposal to create divisions in the courts of appeals may result in
the development, over time, of even more complex and varied local rules of procedure. The De-
partment has worked extensively with the Advisory Committee on Appellate Rules to develop
simplified, centralized rules of appellate procedure and to reduce the number and range of local
appellate rules. Section 2A gives considerable flexibility to the courts of appeals in creating inde-
pendent divisional systems. Thus, we remain concerned that the proposed structural rearrange-
ment could derail efforts to develop nationally uniform procedural rules.

Moreover, the considerable leeway afforded to circuits other than the Ninth to develop divi-
sions does not foreclose the possibility that circuits might create special subject-matter divisions.
For the reasons the Department set forth in its submissions to the White Commission, we would
be concerned about the creation of subject-matter divisions. Such a possibility would add an ele-
ment of potentially great variability in practice and procedure among different areas of practice.

16 Final Report at 64.
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while that for district judges has only doubled.1” Without a more careful analysis
of the workload of district judges, however, it would be premature to base conclu-
sions on those numbers alone. The statistics do not capture the increasing complex-
ity of time-consuming pre-trial practice, trials, and sentencing proceedings, as well
as district judge assignments to court of appeals cases. Absent more definitive data,
it seems unwarranted to conclude that district judges are sufficiently underutilized
that they may absorb the extra work contemplated by this provision. Indeed, overall
the proposal may require even more judicial resources than are now required at
both the district court and court of appeals level, because in at least some instances
the court of appeals would grant permission to take a further appeal after a DCAP
decision and would in any event have to consider requests for the exercise of discre-
tionary review. Thus, the courts (as well as the parties) could incur the expense of
conducting two appeals instead of just one before seeking Supreme Court review.

Second, section 3 calls for judicial councils, rather than Congress, to determine
the class of cases to be adjudicated by DCAPs. That assessment, however, involves
policy decisions about the nature of the underlying legal disputes, including a sub-
stantive evaluation of the applicable law. Such significant policy decisions, such as
whether diversity cases should be handled in a distinctive manner, should be made
by Congress, rather than by the judicial councils.18

Moreover, we question whether the administration of justice would be served by
creating a class of appellate courts inferior to circuit courts of appeals and assigning
cases deemed to be less significant to them. Certainly service on such courts 1s not
made to seem attractive as described in the White Commission’s reports, since it
seems unlikely that a circuit judicial council would assign the most interesting
classes of cases to any court other than its own court of appeals. Finally, section
3 states that “[flinal decisions of district court appellate panels may be reviewed by
the court of appeals, in its discretion.” Such discretionary review raises the possibil-
ity that a litigant might be foreclosed from having the right to seek Supreme Court
review of a decision that the court of appeals declined to review.

For the foregoing reasons, the Department opposes section 3 and the creation of
District Court Appellate Panels. At a minimum, this provision should be adopted
only as a temporary pilot project that would operate in a single court, in carefully
and explicitly designated categories of cases selected by Congress, and only for a
limited period of time.

CONCLUDING REMARKS

I have outlined the more important of the concerns of the Justice Department
based upon its review of the Federal Ninth Circuit Reorganization Act of 1999. The
White Commission has performed a valuable service in studying the United States
court of appeals system and proposing ideas for its future organization. We are not,
however, convinced that either its conclusions or any other data evidence a need for
the structural reforms contained in S. 253. As we noted above, the provisions con-
tained in S. 253 themselves risk creating greater inconsistencies in the law, greater
delay in the resolution of cases, and greater challenges to the representativeness
and legitimacy of the courts of appeals. Accordingly, while circumstances may one
day warrant the adoption of structural changes, other measures should be tried
first. We are committed to working with this Subcommittee and the Ninth Circuit
to develop and, where appropriate, implement such proposals.

I thank you for the opportunity to submit the views of the Department of Justice
to this Subcommittee.

Senator GRASSLEY. For the record, my own absence, after 12:05,
is because I have other commitments in my State.
I now call on Judge Browning.

STATEMENT OF HON. WILLIAM BROWNING

Judge BROWNING. Senator, thank you.

Senator GRASSLEY. Would you take the microphone, please.

Judge BROWNING. I am sorry. Thank you very much. I, too, ap-
preciate the opportunity to appear before the committee and speak
on behalf of the Commission, of which I was a member.

17Final Report at 14.
18 Section 3 does not contain any formal recommendation concerning how diversity cases
should be treated, so we have not included an analysis of that issue in this testimony.
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Obviously, I join in the written remarks of Justice White and
Justice Merit, Professor Meador, who was the executive director of
our Commission, and Judge Rymer’s remarks here today. I join in
those without qualification.

I think it needs to be said, not that I take any particular offense,
that there was never, during the course of this Commission, almost
a year’s work, 10 months, and I made every meeting, save one
when I was ill, a discussion about the political ideology of judges
on the ninth circuit. Not once did that subject come up. Not once,
even in jest, was there any reference to who appointed that judge.
The review was dispassionate, it had to do not with ideological out-
come of cases, but with the effectiveness of the court of appeals as
an adjudicative body.

I think Judge Wiggins has framed the disagreement that the
Commission has with the current status quo very well, and that is
they do not believe, those who support the current ninth circuit,
that there is such a thing as it being too big. If in addition to the
numbers Judge O’Scannlain set forth a moment ago, the court had
a full complement of judges, senior judges, it would also have visit-
ing judges in increasing numbers from other circuits who have no
way to keep up with what the ninth circuit law is. They have a law
clerk who tells them the highlighted cases that come to their atten-
tion, but they do not understand what the collegial approach to ad-
judication in the ninth circuit is.

The same is true of my fellow district judges. I sit here with
some trepidation with the court of appeals, but let me quickly dis-
tinguish myself. I am not a member of that court, and they are
happier about that, I am sure, than I am. But I have sat with that
court on many occasions, and I have sat with some of the judges
testifying here today. I have never been treated with anything
other than the utmost respect. I have never been subject to any
criticism or comment, other than a disagreement honestly felt
about my views, if that were the case. So that was never anything
we discussed.

We held six public hearings throughout this country, from New
York to San Francisco. The two on the Pacific coast were the most,
obviously, highly attended by ninth circuit judges. I posed the ques-
tion at both of those hearings: How big is too big? I asked the lead-
ership of the ninth circuit, I asked other members of the ninth cir-
cuit, and, ladies and gentlemen, Senators, I never got a response,
which I take to mean, and which I think Judge Wiggins has reiter-
ated, is that it cannot be too big.

In 1954, the Ninth Circuit Court of Appeals voted among itself,
with no prodding from this body or anyone else, to divide the ninth
circuit. They were a much smaller court then, but they felt that the
ninth circuit was unmanageably large, not in terms of the number
of judges, but in terms of the geography and the difficulty in get-
ting together to decide cases. Those problems have been resolved,
in large part, by modern transportation. But it is interesting to
note that the court voted internally to divide or recommend to Con-
gress that it divide itself. That recommendation was forwarded to
the judicial conference who joined in the recommendation and sent
it on to the Congress.
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Six months later, the ninth circuit reversed itself and said we do
not want to split or divide. The judicial conference also advised the
Congress that the ninth circuit had done that and withdrew the
proposed legislation.

The next meaningful event was the 1973 Hruska report, of which
Judge Wiggins was a member. That report identified virtually all
of the problems we speak about here today, over 20 years ago, over
25 years ago, and it is interesting that the ninth circuit now, since
the issuance of the final draft of the White Commission report, has
formed a committee to study these problems. And I can integrate
them, but they are all problems that have existed for over 25 years.
And respectfully, Senator Feinstein, I have not seen the legislation
you propose to introduce, but it deals with problems that have ex-
isted for 25 years. And one wonders why those problems are just
now being addressed.

In order to flesh out that observation, I would refer the commit-
tee to Justice Kennedy’s letter to the Commission, which is at-
tached to Judge Rymer’s written remarks. He was a member of the
Ninth Circuit Court of Appeals. He talks about personal experi-
ence, as well as his observations as a member of the U.S. Supreme
Court. He notes that over 20 years ago the subject of division of
the ninth circuit came up in court meetings, and people who advo-
cated it, among them himself, were dissuaded by the ninth circuit’s
promise and effort, which was a good-faith and sincere effort, and
no one has ever doubted that, to find procedural, administrative
and other ways to alleviate the problems that have been identified
here today.

As Justice Kennedy says in his letter, that was a failed experi-
ment. He went along with it as one of the detractors saying, “All
right. We should experiment. But after 25 years, we * * *” in his
words “* * * have come no further.” And I think that that is a par-
ticular telling letter, and I commend it to all of you.

The next meaningful event was in 1984, when the fifth circuit
split, and it split as a result of the recommendation in 1973 of the
Hruska report. Reference has been made, I think by Senator Ses-
sions and perhaps by panelists, about the split of that circuit.

There is an interesting book, which I commend to all of you. The
name of it is, “A Court Divided,” talking about the split of the fifth
into the fifth and eleventh, as we know them today. That was not
done, as Mr. Olson suggests, with a light heart and realization of
problems superficially. That was done, grown men, experienced
judges, who were in tears, as they voted to split that court.

There was no less emotion in keeping that court together than
today exists in the ninth circuit. What there was was a realization
that they can no longer function as a unified court. That is what
led to the split. I think that as one looks at that, one sees that the
time has come for the ninth circuit to be divided.

Opponents claim there is no objective evidence that the circuit
needs to be split, yet a committee has been formed by the circuit
leadership, by Chief Judge Hug, to look into the very matters we
cite as objective evidence that it does need to be split: dispositional
times, the inability of judges to keep abreast of the ninth circuit’s
output, things of that nature.
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I also commend, because it has been talked about today, the
opinions of the U.S. Supreme Court Justices who responded to our
inquiry; Justice Rehnquist, Justice Scalia, Justice Stevens, Justice
Kennedy and Justice O’Connor, and Justice Breyer, who did not
make a specific recommendation regarding the ninth circuit, but all
of the others did. The remaining three; Justice Thomas, Justice
Ginsburg and Justice Souter, declined to make any comment at all.
But of those who commented and made recommendations, they
unanimously recommend a circuit division or split. I think that is
important not because of the reversal rate of the ninth circuit,
though I will address that just briefly, but because these are the
people who judge the work product of the ninth circuit. These are
the people who see it and the results of it as judges, viewing
judges, on a regular basis.

With regard to the reversal rate, everything that is said about
its minimal importance is true, but it is also true that the ninth
circuit is the most reviewed circuit in the country. The U.S. Su-
preme Court takes more of its cases than anyone else’s; it is the
most reversed circuit in the country, according to Judge Justice
Scalia, whose letter is also in the file, and I commend those figures
to you in response to I believe Justice Hug’s comments about that;
it 1s the circuit reversed unanimously by the U.S. Supreme Court
the most; and it is the circuit, when reversed, which draws the few-
est dissents in the U.S. Supreme Court. There is some message
there. The message has been out there for all to read and hear for
years.

I see, Senator, that my time has expired, and I do not want to
impose upon you. It has been a long morning. I have more to say,
and I will answer any questions. But if you wish me to, and you
will allow me to, I will supplement these remarks in writing to
shorten the hearing this morning.

Senator FEINSTEIN [presiding]. I thank you, Judge Browning, and
I thank you for your comments.

Let me just commend this panel. And it is wonderful for me to
listen to each of you because your logic is crisp and your conclu-
sions are definitive. And the precision with which you spoke was
very much appreciated. So it was really a great treat for me, who
listens to a lot of panels, to listen to all of you.

I would like to proceed by making a few comments. And then
asking each one of you to quickly reflect on these comments in any
way you choose.

I represent California. I do have that parochial interest. Al-
though the State is so big it is hard to think of it sometimes as
parochial. But the people of California whose legal concerns come
before the Federal bar must be served by a unity of law within the
State. To me, this proposal is powerfully flawed in that regard be-
cause in the urging of these three divisions, it balkanizes that
unity of law, in my view.

I would like to enter into the record some letters, two letters
from the Los Angeles County Bar Association, dated April 14, and
April 16, specifically on the proposal; a letter from Governor Wil-
son, dated April 15 of this year. And if I might quote one point:
Governor Wilson—since we began discussing this 5 years ago—he
has very eloquently made the argument of judicial gerrymandering.
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In his letter here, he says, “This bill does the same, and it is worse
because it would divide the West Coast into not two, but three seg-
ments, each with its own precedents not binding on the other re-
gions and would add another layer of judicial review to appellate
proceedings, adding delay and expense to adjudications.”

[The information referred to is located in the appendix.]

Senator FEINSTEIN. I would then like to enter into the record a
letter from the State Bar of California, dated May 17, 1999, speak-
ing about the proposal on behalf of virtually every large and major
bar association in the State of California. They specifically cite L.A.
County, San Francisco, San Diego, Beverly Hills, Alameda County,
the Federal Bar, Northern District, Los Angeles and Orange Coun-
ty Chapters, the John Langston Bar, the Black Women Lawyers’
Association and the Women Lawyers of Los Angeles, and the Les-
bian and Gay Bar Association as well.

So you have got a picture from the very diverse bars of the State
of California.

[The information referred to is located in the appendix.]

Senator FEINSTEIN. I would then like to offer a letter to me from
Governor Gray Davis, dated July 7 of this year, and I would like
to quote from it as well.

The legislation would subdivide the appellate function of
the ninth circuit into three semi-autonomous regional divi-
sions and split the State of California in half. The north-
ern part of the State would be placed in one division and
the southern part of the State in another. The court’s rul-
ings in one division would not be binding on the other. I
find this proposal to split the State alarming. Not only is
the proposal untried and unproven, it creates a separation
between north and south that is inimical to what I am at-
tempting to accomplish as governor.

We need to bring our people together and de-emphasize
our differences. The Senate Bill 253 does just the opposite.
Furthermore, splitting California between two divisions
would likely result in inconsistent Federal rulings on im-
portant California laws; one ruling covering the north and
a different ruling covering the south. As a result, busi-
nesses operating in California would be subject the con-
flicting State law, making it more costly to do business in
California.

The proposed legislation is also likely to foster more dis-
putes and more litigation. For example, if a State law were
found unconstitutional in the division covering Northern
California, the decision would be binding only in that part
of the State, leaving us with a law that is valid in the
south and invalid in the north.

While SB 253 creates a circuit division to resolve con-
flicts between divisions, that body is powerless to do any-
thing until such time as an inconsistent decision is ren-
dered by the division covering Southern California. Thus,
it will be necessary to file a second suit in the second divi-
sion to achieve uniformity in the law.

[The information referred to is located in the appendix.]
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Senator FEINSTEIN. Now, let me quote from comments of the U.S.
Department of Justice on the draft report, in three places. On page
4 out of 15 pages, the Justice Department states that the proposal
would unnecessarily delay the administration of justice. I am just
quoting from a part of it.

By adding another layer of review, the suggested ninth
circuit restructuring would delay the completion of the ju-
dicial process for litigants. Following an adverse panel de-
cision, an aggrieved litigant would seek en banc review by
the division en banc court, as would now be true of the cir-
cuit as a whole. A denial of such a petition would, in many
cases, precipitate a further request for rehearing at the cir-
cuit division level. Evaluation of a case for alleged conflicts
with a decision of another panel would only add to what
is already a protracted period for finally resolving cases.

They go on to say, as I just stated from both governors’ letters,
that dividing California is undesirable, for essentially the same
reasons. So it is in a more legalistic form, but I will not read that.

So, why do I not just stop there and ask each of you to quickly,
with your views, respond as directly as you can to these individual
comments, and I will begin with the presiding Judge, Judge Hug.

Judge HuG. Thank you, Senator Feinstein.

I think one thing that is very important to recognize and I think
Judge Rymer brought it out very well. These really are very sepa-
rate courts. The divisions of the circuit court of appeals are very
separate and as she indicated the circuit division, that 13-Judge
one, really is going to, and as she envisions it operating, not have
much to do with straightening out the law of the circuit.

So, we really have three separate courts of appeals operating.
And, as you mentioned, it does present a very real situation, a real
problem with the State of California being in two separate divi-
sions. And I can see, say, for example, one of the controversial
propositions, having been interpreted by, say, the middle division,
and in the meantime, say, for example, it is held unconstitutional,
we do not have a resolution of it in the Southern Division, where
California is involved. So, we have two with no binding precedent.
If the Supreme Court does not take it up, we have got two situa-
tions between the two divisions in California. It is a very serious
problem.

It is a serious problem for the whole circuit for that same reason.
I think that there are more subtle differences also that, for exam-
ple, a search and seizure resolution of how appropriately to search
a house. If you are going to have different resolutions to that in
these different divisional courts, that is going to present real seri-
ous problems and is going to be contrary to keeping a development
of a total circuitwide law.

Senator FEINSTEIN. Judge Hug, in the interest of fairness I do
not want to cut you off but I have to. I have a 1 o’clock plane.

Judge Hua. OK.

Senator FEINSTEIN. So, we need to go rather rapidly and I want
to give everyone a chance to respond.

Judge HUG. That is all I had to say.

Senator FEINSTEIN. Thank you very much.
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Judge Rymer.

Judge RYMER. The short answer to your question is then do not
divide California between two divisions. There is no magic to that.
It is sensible, in my judgment, because I think eventually that is
going to have to happen because in order to service the people of
California more judges will be required than can function effec-
tively together as a single decisionmaking unit. But that is the
short answer.

The long answer is also short and that is that putting parts of
the State of California into different divisions will exactly mirror
what the State of California has done for itself. Because it is pre-
cisely the same structure that the California Court of Appeals has
got, precisely. So, it will create no new problem that California does
not already have, does not live with, has not adjusted to, very, very
well.

Finally, with respect to things like Constitutionality of State
propositions, it is something I simply do not understand. If, as
Judge Hug suggests, one division says that a ballot proposition is
unconstitutional that is going to win and the Governor of the State
is going to be enjoined, period. He cannot enforce that ballot propo-
sition. So, I do not understand the problem. It exists in the State
of California now. And one final note.

California

Senator FEINSTEIN. Would you comment on the search and sei-
zure argument, which is a little different than a ballot measure?

Judge RYMER. Sure.

Sure. It is a difference. If there comes to be a difference between
what the northern division says about search and seizure and the
southern division, it is a difference that does not matter to anyone.
Because only the lawyers in the district courts within each division
will be bound by that division’s law. They only have to be con-
cerned that the divisional law is consistent.

It just does not matter if the law is the same throughout the
West. If it does matter and if there is a square conflict, then the
circuit division can, in fact, step up to the plate and resolve it if
uniformity of the law throughout the Western part of the United
States is, in fact, crucial.

Senator FEINSTEIN. Thank you.

Judge Kleinfeld.

Judge KLEINFELD. Thank you, Senator.

Your concern about dividing California strikes me as serious and
well-taken. I do not think it affects the Northwest. It seems too bad
to saddle the Northwest and the other parts of the circuit with a
decisional body that is too big to work effectively because of con-
cerns about dividing California.

It may be that simply changing the divisions around so that Cali-
fornia is not divided would be to reconcile these interests. Califor-
nia could be its own division or it could be a division with one or
two other States, instead of being divided as the Commission says
and you could still keep the commission structure.

The second thing that occurs to me is you already have incoher-
ence of Federal appellate law in California. Right now, it is not be-
cause of a difference between North and South, it is because we are
too big to work effectively as a decisional body.
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We have decisions in death penalty cases out of California that
I cannot reconcile. And the only way that I can make any sense of
them is that different panels decided them. We are too big to work
effectively and create coherent law for California as it is.

Senator FEINSTEIN. Thank you very much.

Judge Scannlain.

Judge SCANNLAIN. Senator Feinstein, I tend to be pretty prag-
matic. And if the California member of the Senate Committee on
the Judiciary has expressed profound concerns about putting Cali-
fornia into two separate divisions or two separate circuits, then it
is not going to happen, and I would not want to force that issue
in any possible way.

It seems to me what that counsels is that S. 253 is going to have
to go through some modification and either California becomes its
own separate division or that California, perhaps some day if not
sooner, becomes its own separate circuit. Something will occur with
respect to California which will respond to the underlying problem
and I gather there is a fair amount of agreement, Senator. I see
no reason at all why some of your suggestions could not be taken
into account in the legislation that you are proposing which I have
not yet seen but which has been described so far.

But I wish, on the other point, I wish Senator Torricelli were
here because he might be rather mystified by the curious argument
from people on the west coast that somehow they are sacred and
they cannot have separate circuits compared to the east coast.

Senator FEINSTEIN. You do not believe we are sacred? [Laughter.]

Judge SCANNLAIN. On some things, absolutely.

But the whole idea that you cannot have separate circuits in the
west coast is really frankly just not worth pursuing. You have got
the first, second, third, fourth and the eleventh on the Atlantic
Coast and as far as I know those freighters are not colliding any
more frequently because they do not know what the law is than the
freighters going from the west coast to the Far East.

So, those are my responses.

Thank you, Senator.

Senator FEINSTEIN. Thank you, Judge.

Judge Wiggins.

Judge WIGGINS. There is not a problem, do not fix it. I would not
address these problems by creating a new circuit. Leave well
enough alone. That is my answer, do not address it.

Senator FEINSTEIN. Thank you very much.

Judge Browning.

Judge BROWNING. Senator, my remarks would not be remem-
bered so much for what they are as for the fact that they made you
miss your plane, so, I will be brief. [Laughter.]

Senator FEINSTEIN. That is a good adaptation, actually.

Judge BROWNING. Let me just comment. All of the comments
that have been made to the point you raised, I would agree to. I
want to comment only on the layer of review. There is exactly the
same review today as this Commission report proposes. They are
callled by different names, but they have the same number of ap-
peals.

What has not been said and what this committee, I think, should
study and look into is that since the limited en banc procedure has
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gone into effect in the ninth circuit, which I believe was 1973 or
1974, there has also been a procedure where the ninth circuit can
set en banc, meaning entire judicial panel would sit. That has
never in the history of the ninth circuit been used. That does not
mean it is not available. It just means that ninth circuit judges, for
whatever reason—and I suspect their workload is a big part of it—
have not seen fit to go en banc with a full panel.

So, the Governor’s comment about an additional layer of review,
I think, omits that simply because it has never happened but it ex-
ists. It is there. And I am sure my friends on the ninth circuit will
tell you they receive petitions every month of lawyers who ask
them to convene that huge 28-judge panel. But the lairs have been
so far unsuccessful.

With regard to the admiralty question it is not a big concern in
Arizona so I will leave it to others. [Laughter.]

Senator FEINSTEIN. Thank you very much.

Thank all of you very, very much. I think it has been a very in-
teresting hearing. Clearly the issues have been joined and the dia-
log will continue. And I want to thank you on behalf of our Chair-
man, Senator Grassley, as well, and this hearing is adjourned.

[Whereupon, at 12:32 p.m., the committee was adjourned.]
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T provide for the reorganization of the Ninth Civenit Court of Appeals,
and for other purposes.

IN THE SENATE OF THE UNITED STATES

Janvary 19, 1999

Mr. MURKOWSKI (for himself and Mr. GORTON) introduced the following bill;
which was read twice and referred to the Committee on the Judiciary

A BILL

To provide for the reorganization of the Ninth Circuit Court
of Appeals, and for other purposes.

Be it enacted by the Senate and House of REepresenta-
tiwes of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Federal Ninth Cireuit

SEC. 2. DIVISIONAL ORGANIZATION OF THE COURT OF AP-
PEALS FOR THE NINTH CIRCUIT.

1

2

3

4

5 Reorganization Act of 19997,
6

7 .
8 (a) REGIONAL DivisioNs.—Effective 180 days after
9

the date of enactment of this Act, the United States Court
10 of Appeals for the Ninth Circuit shall be oiganized into

*(Star Print)
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2

1 3 regional divisions designated as the Northern Division,

2 the Middle Division, and the Southern Division, and a

3 nonregional division designated as the Cireuit Division.

(b) REVIEW OF DECISIONS.—

(1) NONAPPLICATION OF SECTION 1204.~—Sec-

‘tion 1294 of title 28, United States Code, shall not

apply to-the Ninth Circuit Court of Appeals. The re-
view of district court decisions shall be governed as
provided in this subsection.

{2} ReEvViEW.—Except as provided in sections
1292(c), 1292(d), and 1295 of title 28, United
States Code, once the court is organized into divi-
sions, appeals from reviewable decisions of the dis-
triet and territorial courts located within the Ninth
Circuit shall be taken to the regional divisions of the
Ninth Circuit Court of Appeals as follows:

{A) Appeals from the districts of Alaska,

Idaho, Montana, Oregon, Eastern Washington,

and Western Washington shall be taken to the

Northern Division.

(B) Appeals from the distriets of Eastern

California, Northern California, Guam, Hawaii,

Nevada, and the Northern Mariana Islands

shall be taken to the Middle Division.

§ 253 1518
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3

(C) Appeals from the districts of Arizona,
Central California, and Southern California
shall be taken té the Southern Division.

(D) Appeals from the Tax Court, petitions
to enforce the orders of administrative agencies,
and -other proceedings within the court of ap-
peals’ jurisdiction that do not involve review of
distriet court actions shall be filed in the court
of appeals and aséigned to the division that
would have jurisdiction over the matter if the
division were a separate court of appeals.

(3) ASSIGNMENT OF JUDGES.—Each regional
division shall include from 7 to 11 judges of the
court of appeals in active status. A majority of the
judges assigned to each division shall reside within
the judicial districts that are within the division’s ju-
risdiction as specified in paragraph (2), except that
judges may be assigned to serve for specified, stag-
gered terms of 3 years or more, in ‘a division in
which they do not reside. Such judges shall be as-
signed at random, by means determined by the
court, in such numbers as necessary to enable the
divisions to function effectively. Judges in senior sta-
tus may be assigned to regional divisions in accord-

ance with policies adopted by the court of appeals.

S 253 IS18
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4
Any judge assigned to 1 division may be assigned by
the chief judge of the circuit for temporary duty in
another division as necessary to enable the divisions
to funection effectivgly.

(4) PRESIDING JUDGES.—Section 45 of title
28, United States Code, shall govern the designation
of the presiding judge of each regional division as
though the division were a court of appeals, except
that the judge serving as chief judge of the cireuit
may not at the same time serve as presiding judge
of a regional division, and that only judges resident
within, and assigned to, the division shall be eligible
to serve as presiding judge of that division.

(5) PANELS.—Panels of a division may sit to
hear and decide cases at any place within the judi-
cial distriets of the division, as specified by a major-
ity of the judges of the division. The divisions shall
be governed by the Federal Rules of Appellate Pro-
cedure and by local rules and internal operating pro-
cedures adopted by the court of appeals. The divi-
sions may not adopt their own local rules or internal
operating procedures. The decisions of 1 regional di-
vision shall not be regarded as binding precedents in
the other regional divisions.

(e) CIrCUIT DIVISION.—

S 253 IS1S
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5
(1) In GENERAL.—In addition to the 3 regional
divisions specified under subsection (a), the Ninth
Circuit Court of Appeals shall establish a Cireuit Di-
vision composed of the chief judge of the cireuit and
12 other ecireuit judges in active status, chosen by lot
in equal numbers from each regional division. Ex-

cept for the chief judge of the circuit, who shall

serve ex officio, judges on the Circuit Division shall

serve nonrenewable, staggered terms of 3 years each.
One-third of the judges initially selected by lot shall
serve terms of 1 year each, one-third shall serve
terms of 2 years each, and one-third shall serve
terms of 3 years each. Thereafter all judges shall
serve terms of 3 years each. If a judge on the Cir-
cuit Division is disqualified or otherwise unable to
serve in a particular ease, the presiding judge of the
regionai division to which that judge is assigned
shall randomly select a judge from the division to
serve in the place of the unavailable judge.

(2) JurisDICTION.—The Circuit Division shall
have jurisdiction to review, and to affirm, reverse, or
modify any final decision rendered in any of the
court’s divisions that conflicts on an issue of law
with a decision in another division of the court. The

exercise of -such jurisdiction shall be within the dis-

S 253 1818
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6

cretion of the Circuit Division and may be invoked
by application for review by a party to the case, set-
ting forth succinctly the issue of law as to which
there is a eonfliet in the decisions of 2 or more divi-
sions. The Circuit Division may review the decision
of a panel within a division only if en banc review
of the decision has been sought and denied by the
division.

(3) ProcEDURES—The Cirenit Division shall
consider and decide cases through procedures adopt-
ed by the court of appeals for the expeditious and
inexpensive conduet of the division’s business. The
Circait Division shall not function through panels.
The Circuit Division shall decide issues of law on the
basis of the opinions, briefs, and records in the con-
flicting decisions under review, unless the Circuit Ii-
vision determines that special circumstances make
additional briefing or oral argument necessary.

(4) EN BANC PROCEEDINGS.—Section 46 of
title 28, United States Code, shall apply to each re-
gional division of the Ninth Cireuit Court of Appeals
as though the division were the court. of appeals.
Section 46{c) of title 28, United States Code, au-
thorizing hearings or rehearings en bane, shall be

applicable only to the regional divisions of the eourt

$ 253 1818
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7

and not to the court of appeals as a whole. After a

divisional plan is in effect, the court of appeals shall

not order any hearing or rehearing en bane, and‘ the |
guthorization for a limited en banc procedure under

section 6 of Public Law 95-486 (92 Stat. 1633),

shall not apply to the Ninth Circuit. An en banc pro-

ceeding ordered before the divisional plan is in effect
may be heard and determined in accordance with ap-
plicable rules of appellate procedure.

(d) CLERKS AND EMPLOYEES.—Section 711 of title
28, United States Code, shall apply to the Ninth Circuit
Court of Appeals, except the eclerk of the Ninth Cireuit
Court of Appeals may maintain an office or offices in each
regional division of the court to provide services of the
clerk’s office for that division.

(e) STUDY OF EFFECTIVENESS.—The Federal Judi-
cial Center shall conduct a study of the effectiveness and
efficiency of the divisions in the Ninth Cirenit Court of
Appeals. No later than 8 years after the effective date of
this Act, the Federal Judicial Center shall submit to the
Judicial Conference of the United States a report summa-
rizing the activities of the divisions, including the Circuit
Division, and evaluating the effectiveness and efficiency
of the divisional structure. The Judicial Conference shall

submit recommendations to Congress concerning the divi-

S 253 IS1S
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8
sional strueture and whether the structure should be con-
tinued with or without modification.
SEC. 2. ASSIGNMENT OF JUDGES; PANELS; EN ABANC PRO-
CEEDINGS; DIVISIONS; QUORUM.

(a) IN GENERAL.—Section 46 of title 28, United
States Code, is amended to read as follows:

“§46. Assignment of jildges; panels; en banc proceed-
ings; divisions; quorum

“(a) Circuit judges shall sit on the court of appeals
and its panels in such order and at such times as the court
directs.

“(b) Unless otherwise provided by rule of court, a
court of appeals or any regional division thereof shall con-
sider and decide cases and controversies through panels
of 3 judges, at least 2 of whom shall be judges of the
court, unless such judges cannot sit because recused or
disqualified, or unless the chief judge of that court cer-
tifies that there is an emergency including, but not limited
to, the unavailability of a judge of the court because of
illness. A court may provide by rule for the disposition
of appeals through panels consisting of 2 judges, both of
whom shall be judges of the court. Panels of the court
shall sit at times and places and hear the cases and con-
troversies assigned as the eourt directs. The United States
Court of Appeals for the Federal Circuit shall determine

S 253 IS1S



O 0 N9 N kA WD

[T NG T NG S N T N N N S S g e S e e T e e Sy S =Y
nN H W N = O WV W NN W=, O

143

9
by rule a procedure for the rotation of judges from panel-
to-panel to ensure that all of the judges sit on a represent-
ative eross section of the cases heard and, notwithstaﬁding
the first sentence of this subsection, may determine by
rule the number of judges, not less than 2, who constitute
a panel.

“(e¢) Notwithstanding subsection (b), a majority of
the judges of a court of appeals not organized into divi-
sions as provided in subsection (d) who are in regular ac-
tive service may order a hearing or rehearing before the
court en banc. A court en banc shall consist of all cireuit
judges in regular active service, except that any senior cir-
cuit judge of the circuit shall be eligible to participate,
at that judge’s election and upon designation and assign-
ment pursuant to section 294(c) and the rules of the eir-
cuit, as a member of an en bane court reviewing a decision
of a panel of which such judge was a member.

“(d)(1) A court of appeals having more than 15 au-
thorized judgeships may organize itself into 2 or more ad-
Jjudicative divisions, with each judge of the court assigned
to a specific division, either for a specified term of years
or indefinitely. The court’s docket shall be allocated
among the divisions in accordance with a plan adopted by
the court, and each division shall have exclusive appellate

jurisdiction over the appeals assigned to it. The presiding

S 253 IS1S
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10
judge of each division shall be determined from among the
judges of the division in active status as though Fhe divi-
sion were the court of appeals, except the chief judge of
the' circuit shall not serve at the same time as the presid-
ing judge of a division.

“(2) When organizing itself into divisions, a eourt of
appeals shall establish a circuit division, consisting of the
chief judge and additional cireuit judges in active status,
selected in accordance with rules adopted by the court, so
as to make an odd number of judges but not more than
13.

“(3) The cirenit division shall have jurisdiction to re-
view, and to affirm, reverse, or modify any final decision
rendered in any of the court’s divisions that conflicts on
an issue of law with a decision in another division of the
court. The exercise of such jurisdietion shall be within the
diseretion of the eireuit division and may be invoked by
application for review by a party to the case, setting forth
suceinetly the issue of law as to which there is a conflict
in the decisions of 2 or more divisions. The cireuit division
may review the decision of a panel within a division only
if en bane review of the decision has been sought and de-
nied by the division.

“¢4) The circuit division shall consider and deeide

cases through procedures adopted by the court of appeals

8 253 1818
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for the expeditious and inexpensive conduct of the cireuit
division’s business. The circuit division shall not funetion
through panels. The circuit division shall decide issues of
law on the basis of the opinions, briefs, and records in
the conflicting decisions under review, unless the division
determines that special circumstances make additional
briefing or oral argument necessary.

“(e) This section shall apply to each division of a
court that is organized into divisions as though the divi-
sion were the court of appeals. Subsection (¢), authorizing
hearings or rehearings en bane, shall be applicable only
to the divisions of the court and not to the court of appeals
as a whole, and the authorization for a limited en banc
procedure under section 6 of Public Law 95-486 (92 Stat.
1633), shall not apply in that court. After a divisional plan
is in effect, the court of appeals shall not order any hear-
ing or rehearing en banc, but an en banc proceeding al-
ready ordered may be heard and determined in accordance
with applicable rules of appellate procedure.

“(f) A majority of the number of judges authorized
to constitute a court, a division, or a panel thereof shall
constitute a quorum.”.

(b) TECHNICAL AND CONFORMING AMENDMENT.—

The table of sections for chapter 3 of title 28, United
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States Code, is amended by amending the item relating

to section 46 to read as follows:

“46. Assignment of judges; panels; en bane proceedings; divisions; quorum.”.

{¢) MONITORING IMPLEMENTATION.—The Federal
Judicial Center shall monitor the implementation of sec-
tion 46 of title 28, United States Code (as amended by
this seetion) for 8 years following the date of enactment
of this Act and report to the Judieiai Conference such in-
formation as the Center determines relevant or that the
Conference requests to enable the Judicial Conference to
assess the effectiveness and efficiency of this section.

SEC. 3. DISTRICT COURT APPELLATE PANELS.

{a) In GENBERAL.—Chapter 5 of title 28, United
States Code, is amended by adding after section 144 the
following:

“§ 145. District Court Appellate Panels

“(a) The judicial eouneil of each cirenit may establish
a distriet court appellate panel service composed of district
judges of the circuit, in either active or senior status, who
are assigned by the judicial eouncil to hear and determine
appeals in accordance with subsection (b). Judges as-
signed to the district court appellate panel service may
continue to perform other judicial duties.

“(b) An appeal heard under this section shall be
heard by a panel composed of 2 district judges assigned
to the district court appellate panel service, and 1 cireuit
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judge as designated by the chief judge of the circuit. The
circuit judge shall preside. A distriet judge serving on an
appellate panel shall not participate in the review of deei-
sions of the distriet court to which the judge has been ap-
pointed. The clerk of the court of appeals shall serve as
the clerk of the district court appellate panels. A distriet
court appellate panel may sit at any place within the cir-
cuit, pursuant to rules promulgated by the judicial counecil,
to hear and decide cases, for the convenience of parties
and counsel.

“(¢) In establishing a district court appellate panel
service, the judicial council shall specify the categories or
types of cases over which distriet court appellate panels
shall have appellate jurisdiction. In such cases specified
by the judicial council as appropriate for assignment to
district court appellate panels, and notwithstanding sec-
tions 1291 and 1292, the appellate panel shall have exclu-
sive jurisdietion over district court decisions and may exer-
cise all of the authority otherwise vested in the court of
appeals under sections 1291, 1292, 1651, and 2106. A
district court appellate panel may transfer a case within
its jurisdiction to the court of appeals if the panel deter-
mines that disposition of the case involves a question of

law that should be determined by the court of appeals.
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The court of appeals shall thereupon assume jurisdiction
over the case for all purposes.

“(d) Final decisions of district court appellate i)anels
may be reviewed by the court of appeals, in its discretion.
A party seeking review shall file a petition for leave to
appeal in the court of appeals, which that court may grant
or deny in its diseretion. If a court of appeals is organized
into adjudicative divisions, review of a district court appel-
late panel decision shall be in the division to which an ap-
peal would have been taken from the district eourt had
there been no district court appellate panel.

“(e) Procedures governing review in district court ap-
pellate panels.and the discretionary review of such panels
in the eourt of appeals shall be in accordance with rules
promulgated by the court of appeals.

“(f) After a judicial council of a circuit makes an
order establishing a district court appellate panel service,
the chief judge of the circuit may request the Chief Justice
of the United States to assign 1 or more district judges
from another circuit to serve on a district court appellate
panel, if the chief judge determines there is a need for
such judges. The Chief Justice may thereupon designate
and assign such judges for this purpose.”.

(b) TECHNICAL AND CONFORMING AMENDMENT.—

The table of sections for chapter 5 of title 28, United
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States Code, is amended by adding after the item relating

to section 144 the following:

“145. Distriet court appellate panels.”.

(¢) MONITORING IMPLEMENTATION.—The Federal
Judicial Center shall monitor the implementation of sec-
tion 145 of title 28, United States Code (as added by this
section) for 8 years following the date of enactment of this
Act and report to the Judicial Conference such informa-
tion as the Center determines relevant or that the Con-
ference requests to enable the Conference to assess the

effectiveness and efficiency of this section.

@)
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QUESTIONS AND ANSWERS

MUNGER, TOLLES, & OLSON LLP,
Los Angeles, CA, August 19, 1999.

The Honorable CHARLES E. GRASSLEY,
U.S. Senate Committee on the Judiciary, Subcommittee on Administrative Oversight
and the Courts, Washington, DC.

DEAR SENATOR GRASSLEY: I am writing in response to your letter of July 29,
which arrived while I was out of the office on business and vacation. I apologize for
the tardiness in responding.

Taking your questions as presented, I have the following responses:

RESPONSES OF RONALD L. OLSON TO QUESTIONS FROM SENATOR GRASSLEY
I. DESTROYED COLLEGIALITY

Answer 1. Certainly there is some correlation between the size of an institution
and the intimacy of its members.! However, in my opinion, as an active advocate
and court watcher, the size of the Ninth Circuit has not interfered with the
collegiality needed for sound judicial decision-making. Well-over 90 percent of the
judicial decision-making occurs within 3-judge panels. Hence, the overall size of the
circuit is secondary to how well these 3-judge panels relate. Here, my experience
suggests that individuals on 3-judge panels are not only cordial with each other but
genuinely interested in sharing views and analysis in a way that leads to a prompt
and fair decision. At least 3 factors bear on this experience:

(a) Typically, each panel comes together for a full-week of argument, shared anal-
ysis and tentative decision-making. This intense shared professional relationship
may well promote more “collegiality” in decision-making than one would have in
an environment of fewer circuit-wide judges sitting more randomly with each
other and for shorter time periods.

(b) Second, it is obvious that, because of its size, the Ninth Circuit makes an extra
effort to maintain professional collegiality through in-person and tele-picture con-
ferences and through its existing administrative offices in San Francisco and
Pasadena.

(¢) Third, the important collegiality is that which stimulates communication relat-
ed to decision-making. With the help of a sophisticated clerk’s office that codes
issues in each case, judges are prompted to have timely communications with
other judges who have expressed themselves on related matters. Further, I would
argue that important professional collegiality, such as that which occurs at the
annual circuit conferences, is enriched by the presence and participation of a
greater number of judges. Indeed, my personal experience in other professional
settings is that the smaller the group, the more personal and social the experi-
ence, and the larger the group, the more professional the experience.

2. QUALITY OF COURT OPINIONS

Answer 2. I know of no meaningful analysis of the comparative quality of federal
court appellate opinions. I would argue that in the Ninth Circuit the depth and ac-
curacy of legal analysis, the integrity of the process and the results, and the timeli-
ness of opinions (especially if adjusted to account for the Ninth Circuit’s work for
so long without a full complement of authorized judges) is equal to that of any other
circuit in the country. I would further argue that the 1997 Supreme Court reversal
rate for the Ninth Circuit is a meaningless indicator of the “quality of opinions.” I
am personally familiar with many of those Ninth Circuit opinions and know them
to present very difficult policy questions on which the Supreme Court itself was di-
vided and know that the alternative result of the Ninth Circuit was generally sup-
ported by sound analysis and judicial integrity. I would further note that Justice
Scalia’s reliance on reversal rates to support the view that the Ninth Circuit is con-

1 Nonetheless, this point should not be overstated, either with respect to better decision-mak-
ing or intimacy itself. Some 32 years ago, I clerked on the United States Court of Appeals for
the D.C. Circuit, then a very small court sitting together on a single floor of the Courthouse.
Despite its small size and physical intimacy, two of the more prominent judges not only dis-
agreed philosophically and in judicial decisions but refused to speak to each other and commu-
nicated only by formal memoranda.
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sistently out-of-step with the Supreme Court is not borne out in more current years,
not borne out by a longer-term analysis than years referenced by Justice Scalia,
and, in any event, is essentially meaningless. Different views are not dishonest
views and may well be constructive as part of the national debate on difficult policy
questions. Nor does a different result indicate that the decision is less well-reasoned
or less well-expressed or have less integrity. In any event, there is no known cor-
Iéelation between the size of the circuit and “getting it right” with the Supreme
ourt.

3. TIMELY DISPOSITION OF CASES

Answer 3. The experience of our law firm suggests that the Ninth Circuit is time-
ly in reporting its decisions. However, I know that your committee and the Ninth
Circuit have access to complete statistics for the Ninth Circuit and for other circuits,
and I would, therefore, defer to those statistics. However, the speed of decision-mak-
ing is not, in my opinion, meaningfully related to the size of the circuit. As noted
before, most decisions are made by 3-Judge panels and most opinions are written
by a single judge. The diligence of the individual judges on the panels and writing
the opinions overwhelms any other factor in determining timeliness. Finally, it must
be noted that the Ninth Circuit has long labored with less than a full complement
of authorized judges. In my opinion, filling judicial vacancies would have a far more
positive effect on timeliness than reorganizing the existing circuit. Indeed, the pro-
posed tripartite division would seem likely to slow the disposition of those cases that
received the additional review by the circuit division.

4. WHAT EVIDENCE WOULD SUPPORT REORGANIZATION?

Answer 4. My answer to this question is articulated best by the “Proposed Long
Range Plan for Federal Courts,” adopted by the Judicial Conference of the United
States in December 1995, and the resolution adopted by the House of Delegates of
the American Bar Association in August 1999. Both of these policy-making bodies
agree that restructuring should not occur without “compelling empirical evidence to
demonstrate adjudicative dysfunction.” An aberrational case such as Hughes Air-
craft Company vs. Jacobson occurs from time to time in most circuits. An occasional
aberrational case does not equal “compelling empirical evidence” of adjudicative dys-
function. Nor is there any indication that the unacceptable delay associated with
Hughes Aircraft was attributed to the size of the Ninth Circuit.

In conclusion, I again thank you, Senator Grassley, and the Judiciary Subcommit-
tee on Administrative Oversight and the Courts for your attention to this important
matter and for giving me the opportunity to participate in the hearing. If I can be
of any further assistance, please let me know.

Sincerely yours,
RoNALD L. OLSON.

RESPONSES OF PROCTER HUG, JR. TO QUESTIONS FROM SENATOR GRASSLEY

Question 1. The commission has suggested allowing appellate courts to use panels
of two judges—instead of the traditional 3 judge panels—to hear appeals. However,
the legislation does not offer a solution where there is a split between the judges
on a two judge panel. How should such a disagreement be handled?

Answer 1. The two judges assigned to such panels will rarely disagree because
the panels would “primarily” decide “cases in which the outcome 1s clearly controlled
by well-settled precedent.” (Report at 63.) If disagreement or doubt does arise, the
Commission recommends the two judges “enlist a third judge to participate in the
decision, or refer the case to a regular three judge panel for hearing.” (Id.) Either
alternative would provide an efficient and effective mechanism for resolving the few
disagreements that might occur. We have successfully employed similar procedures
in the screening program maintained by our Court.

Question 2. The Commission states that the Circuit Division should only hear
“square conflicts” between the regional divisions. Critics argue that this will cause
the law of the different regions to drift apart over time and erode the uniformity
of circuit law to the point where the law of the circuit is insignificant. On the other
hand, if the circuit division takes more than “square conflicts” in order to provide
more uniformity in the circuit, it will be operating like another full layer of appeal.
What is likely to be the practical way in which the circuit division operates and
what consequences will this have on the circuit as a whole?

Answer 2. The dilemma exposed by Senator Grassley’s question provides yet an-
other persuasive reason for rejecting the divisional structure proposed by the Com-
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mission. At a minimum, the circuit division will create an additional layer of appeal
before finality, compounding the delay, cost, and administrative burdens of the ap-
pellate process. Limiting the jurisdiction of the circuit division to resolving “square
interdivisional conflicts,” (Report at 45), will generate additional litigation and leave
questions of exceptional importance unresolved in the Ninth Circuit. Three autono-
mous, adjudicative divisions will erode the uniformity of circuit law, and ultimately
create more work for the Supreme Court.

RESPONSES OF PROCTER HUG, JR. TO QUESTIONS FROM SENATOR THURMOND

Question 1. Judge Hug, as you know the size and number of the Federal Circuits
has changed over time as the country has grown. In 1929, the Tenth Circuit was
created, in 1981, the Eleventh, and in 1982 the Federal Circuit was created. Indeed,
Judge O’Scannlain testified that “There is nothing sacred about the Ninth Circuit’s
keeping essentially the same boundaries since 1855. The only legitimate consider-
ation is the optimal size and structure for judges to perform their duties.” Do you
disagree with this statement of Judge O’Scannlain, and is it your belief that the
Ninth Circuit should never be split no matter how large it gets?

Answer 1. I do not disagree with Judge O’Scannlain’s statement that optimal size
and structure for the court of appeals to perform its duties should be the primary
consideration. However, no one knows what the optimal size of the Ninth Circuit
(or any other circuit, for that matter) may be. The Commission conceded that the
size of a circuit, and its resulting effects on the consistency and predictability of its
decisional law, are “too subtle * * * to allow evaluation in a freeze-framed mo-
ment.” (Report at 40.) We do know, however, based on our experience over the last
fifteen years, that twenty-eight judgeships are not too many to enable the court of
appeals to operate effectively. I agree with the Long Range Plan of the Federal
Courts, adopted by the Judicial Conference of the United States, that no circuit
should be split unless or until there is “compelling empirical evidence” that it is not
functioning effectively. (Judicial Conference of the United States, Long Range Plan
for the Federal Courts, at 44 (1995).) The Commission failed to meet that burden.

Question 2. Judge Hug, the Commission’s report recognizes a consensus among
appellate judges that in order to function effectively a court of appeals should be
made up of no more than seventeen judges. Of course, the Ninth Circuit is beyond
that number with 28 judges. Do you disagree with this consensus of the Appellate
judges? Please explain.

Answer 2. Yes, I disagree. If you look closely at the Commission’s working papers
you will see that the Commission’s “consensus” includes views of judges on courts
that have never had more than 17 judges. The response from the judges on the only
federal appellate court that has exceeded that number—the Ninth Circuit—are
quite different: %5 of the judges (and lawyers) of the Ninth Circuit are satisfied that
the present court of appeals is functioning well with 28 judges, and should not be
restructured. When our court of appeals grew from 3 to 7, 7 to 9, 9 to 13, 13 to
23, and 23 to 28, critics proclaimed that the court had exceeded its maximum prac-
ticable size before the new judges arrived. They were wrong. As I testified, I believe
we have effectively demonstrated that a large court of appeals can function well, de-
livering quality justice and coherent, consistent circuit law in the face of an increas-
ing workload.

U.S. CourtT oF APPEALS, NINTH CIRCUIT,
Fairbanks, AL, August 11, 1999.
The Honorable CHARLES E. GRASSLEY,
Chairman, Subcommittee on Administrative Oversight and the Courts, Committee on
the Judiciary, U.S. Senate Washington, DC.
DEAR SENATOR GRASSLEY: Thank you for your perceptive questions about the
White Commission Report. Below I restate the questions and Then give my answer.

RESPONSES OF ANDREW J. KLEINFELD TO QUESTIONS FROM SENATOR GRASSLEY

Question 1. Many have expressed a concern about splitting the State of California,
into two regions. I am interested in any drawbacks there would be to a plan that
would arrange The divisions differently by keeping California intact in one region.
What drawbacks would there be to such a plan? On the other hand, what advan-
tages does splitting California between divisions offer that outweigh the potential
problems of forum shopping?
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Answer 1. I also have doubts about the desirability of splitting California into two
federal appellate divisions. As the While Commission points out, California already
has multiple appellate divisions in its state court system and the inter-divisional,
en banc could reconcile conflicts. Nevertheless, a simple split of The Ninth Circuit
as Congress did with the Eighth and the Fifth, with all of California left in the re-
maining Ninth Circuit, seems like a better idea to me. The White Commission re-
port’s general scheme could be kept, with the divisions altered somewhat, to avoid
splitting California. For example, California could be one division, Alaska, Washing-
ton, Oregon, Idaho, and Montana another, and Arizona, Nevada, and Hawaii a
third. But even if The White Commission Report is adopted as is, I think it is better
for California than the status quo. Because the Ninth Circuit is too big for us to
read each other’s decisions, or maintain an effective en banc procedure, California
already lacks coherent federal law. Instead of one coherent body of law for Northern
California, and another coherent body of law for Southern California, federal appel-
late law for California now depends much too much on the composition of the par-
ticular panel.

Question 2. What extra costs, if any, would be involved with implementing S. 253?
Would you see any increase in any personnel positions, including judgeships?

Answer 2. My guess is that splitting the Ninth Circuit would save money, not cost
money. It would have no effect on the number of judgeships necessary. However the
circuit is split, judges could be allocated according to the percentages of the caseload
going to the new circuits or new divisions. It is possible that the complexity of The
White Commission plan would require some additional administrative assistance,
but I am not at all sure that this is true. If we had a simple split of the Ninth Cir-
cuit, probably administration would cost less, because it is always simpler to admin-
ister a smaller unit. I do not see any difference in needs for buildings according to
whether we are one circuit, two, or three, or one, two, or three divisions. If we were
to split the circuit and require 21 Northern headquarters, there is a substantially
vacant federal court building in Portland, the Gas Solomon Courthouse, which could
be used for this immediately. Once a new district court facility is constructed in Se-
attle, the now shared federal courthouse in Seattle would also be an entirely appro-
priate and adequate headquarters.

Question 3. The commission has suggested allowing appellate courts to use panels
of two judges—instead of the traditional 3 judge panels—to hear appeals. However,
the legislation does not offer a solution where there is a split between the judges
an a two judge panel. How should such a disagreement be handled?

Answer 3. There are several possibilities for handling disagreements between two
judges on a two judge panel. The one that commends itself to me is for the two
judge panel to refer the case back to the clerk’s office for reassignment to a three
judge panel. The court could decide by general order or a circuit rule whether the
same two judges should be on the three judge panel automatically, if they volunteer,
or only if they are drawn according to the random process. We do something like
this in our screening process for simple cases. A three judge panel either adopts a
staff recommendation after a quick look at the case, or asks the clerk’s office to as-
sign it to a regular three judge panel for fuller consideration.

Question 4. Opponents of the Commission’s proposal say that there is no evidence
that justifies reorganizing the Ninth Circuit. In your opinion, is there evidence that
would justify such a reorganization? Specifically, what is it (please give examples
if possible)? And if such evidence does not exist at this time, what sort of evidence
would justify a reorganization?

Answer 4. The clearest evidence that reorganization is necessary is that a major-
ity of Supreme Court Justices have said that it is. They review what we do, and
they think repair is needed.

A clear example of the kind of distortion that can occur when fewer than all the
judges on a court serve on an en banc panel is in Thompson v. Caldero, 120 F.3d
1045 (9th Cir. 1997) (en banc). In this case, as the dissents make clear, a majority
of the en banc panel, but a minority of the court, made a surprising decision in a
death penalty case, which the dissenters believed was outside the scope of the en
banc call. In any other court, the scope of the en banc call would be of little impor-
tance, but where fewer than all the judges serve on the en banc panel, the scope
of the call is critical, because it represents the only time that the entire court votes.
The Supreme Court later characterized what the majority of our en banc panel (but
a majority of our court) did as “a grave abuse of discretion.” Calderon v. Tbompson,
523 U.S. 538, 542 (1998). Whether a man lives or dies should not depend on who
happens to be drawn for a panel.

Question 5. The Commission states that the Circuit Division should only hear
“square conflicts” between the regional divisions. Critics argue that this will cause
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the law of the different regions to drift apart over time and erode the uniformity
of circuit law to the point where the law of the circuit is insignificant. On the other
hand, if the circuit division takes more than “square conflict” in order to provide
more uniformity in the circuit, it will be operating like another full layer of appeal.
What is likely to be the practical way in which the circuit division operates and
what consequences will this have on the circuit as a whole?

Answer 5. It is hard to predict just how the circuit division will develop, because
the idea is new. My hope would be that the circuit division would take very few
cases, so that it would not turn into an expensive additional layer of appeal for the
parties. I see no harm in having the different regions of the circuit drift apart with
regard to substantive law, especially if California is left as one division, perhaps
with Arizona, Nevada, and Hawaii as the Southern division.

There is no more of an intrinsic problem with California, Idaho, and Arizona tak-
ing different views than in New York, Illinois, and Texas taking different views on
issues of federal law, New York, Illinois, and Texas are in different circuits and do
exactly that. Likewise, Massachusetts, New York, Virginia, and Florida, though all
East Coast states, are all in different circuits. It simply is not a problem. Supreme
Court Justices have frequently characterized the differing views of the circuit as a
public benefit, because the Supreme Court can then see how the issue develops as
it “perculates” in the circuits.

Sincerely yours,
ANDREW J. KLEINFELD/BGF,
Circuit Judge.

RESPONSES OF DIARMUID F. O’SCANNLAIN TO QUESTIONS FROM SENATOR GRASSLEY

Question 1. Many have expressed a concern about splitting the State of California
into two regions. I am interested in any drawbacks there would be to a plan that
would arrange the divisions differently by keeping California intact in one region.
What drawbacks would there be to such a plan? On the other hand, what advan-
tages does splitting California between divisions offer that outweigh potential prob-
lems of forum shopping?

Answer 1. The most serious drawback of keeping California intact in one region
is that the resulting division would be disproportionately large, whether measured
in size of population or caseload. California now has 63 percent of the Ninth Cir-
cuit’s total workload and about the same proportion of population. If California were
kept intact by itself and the remainder of the states divided between two other divi-
sions, the California division would have more than triple the workload of each of
the other two divisions (enough, incidentally, to justify being a stand alone circuit
by itself, which wouldn’t be a bad idea alternative, by the way).

I have never been impressed by the “forum shopping” charge. As the White Com-
mission recognized, litigants in California are already free to choose the district
court in which they file. Any “division splits” could be quickly and expeditiously re-
solved whether by the Circuit Division in the proposed legislation or by an intercir-
cuit panel if Option C were adopted.

In any event, I would not object to an all-California division as a consensus com-
promise to accommodate the regional interests involved.

Question 2. What extra costs, if any, would be involved with implementing S. 253?
Would you see any increase in any personnel positions, including judgeships?

Answer 2. New courthouses would not be required in either the Southern or Mid-
dle Divisions, because the current spacious Pasadena and San Francisco court-
houses would presumably serve as the headquarters of those divisions, respectively.
There is an empty federal courthouse in Portland, Oregon, the “Gus J. Solomon Fed-
eral Courthouse,” which would be available at no cost (except minimal remodeling)
as the Northern Division headquarters if Congress agrees so to designate.

I do not believe that the implementation of S. 253 would require an increase in
the number of judgeships. Further, the existing court personnel both the staff attor-
geys and the administrative personnel would simply be reallocated among the three

ivisions.

The geographical expansiveness of our present circuit requires judges to expend
considerable time and resources traveling from distant cities to panel hearings and
court hearings, which are primarily in California. S. 253 would do much to curtail
extensive travel expense.

Question 3. The commission has suggested allowing appellate courts to use panels
of two judges—instead of the traditional 3 judge panels—to hear appeals. However,
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the legislation does not offer a solution where there is a split between the judges
on a two judge panel. How should such a disagreement be handled?

Answer 3. I agree with the White Commission that federal appellate courts would
benefit from having the flexibility to adjudicate some cases using two-judge panels,
because this proposal would conserve resources without any loss in fairness. If the
judges on a two-judge panel disagree over how to resolve the case, a third judge,
drawn at random, would be enlisted (as we do now on two-judge motions matters)
or the case would be calendared for consideration by a regular three-judge panel.

Question 4. Opponents of the Commission’s proposal say that there is no evidence
that justifies reorganizing the Ninth Circuit. In your opinion, is there evidence that
would justify such a reorganization? Specifically, what is it (please give examples
if possible)? And if such evidence does not exist at this time, what sort of evidence
would justify a reorganization?

Answer 4. There i1s much evidence that justifies reorganizing the Ninth Circuit.
First, after careful analysis, the White Commission concluded that any court with
more than eleven to seventeen judges lacks the ability to render clear, circuit-con-
sistent, and timely decisions, and I agree. In light of this finding, the Ninth Circuit,
with 28 authorized judgeships (not to mention our 19 senior judges), has far more
than the maximum number of judges with which a circuit can function effectively.

Second, as several Supreme Court Justices have commented, the risk of
intracircuit conflicts is heightened where a circuit publishes as many opinions as the
Ninth Circuit does. Frankly, we are losing the ability to keep track of our own
precedents. As Judge Rymer reported, only about half the Ninth Circuit judges read
all or most published opinions. It is imperative that judges read opinions as they
are published, since this is the only way to stay abreast of circuit developments as
well as to ensure that no intra-circuit conflicts develop and that, when they do, they
be reconsidered en banc.

Third, as the Commission reported, a disproportionately large number of lawyers
indicated that the difficulty of discerning circuit law due to conflicting precedents
was a “large” or “grave” problem in the Ninth Circuit. From my own experience
since 1986, I can tell you that this problem has worsened notably as the work of
the court has grown.

Fourth, the Ninth Circuit’s limited en banc system has not worked well to pro-
mote consistency of law, which can only be guaranteed by regular full court en banc
rehearings. Several Supreme Court Justices have criticized the court for failing to
rehear a sufficient number of cases en banc.

Question 5. The Commission states that the Circuit Division should only hear
square conflicts” between the regional divisions. Critics argue that this will cause
the law of the different regions to drift apart over time and erode the uniformity
of circuit law to the point where the law of the circuit is insignificant. On the other
hand, if the circuit division takes more than “square conflicts” in order to promote
more uniformity in the circuit, it will be operating like another full layer of appeal.
What is likely to be the practical way in which the circuit division operates and
what consequences will this have on the circuit as a whole?

Answer 5. The jurisdiction of the Circuit Division appropriately balances the two
competing needs identified by Senator Grassley. By having Jurisdiction only over
“square conflicts,” S. 253 will promote uniformity of the law of the circuit, but avoids
creating a full additional layer of appeal. I must concede, however, that it is difficult
to predict exactly how the Circuit Division will operate in practice.

Question 6. The report states that one concern in dealing with the Ninth Circuit
is the need to “respect the character of the West as a distinct region.” However, this
region of the country is by no means homogeneous. Why are states on the west coast
so similar to other states that they need to remain in the same circuit?

Answer 6. The notion that the West has a distinct character which immunizes it
from the normal evolution of federal judicial institutions is, quite frankly, a joke on
Congress. If any American region has a distinct character, it would be the South
which now spans three circuits, the most recent split having occurred in 1980 by
carving out Alabama, Florida, and Georgia from Louisiana, Mississippi, and Texas
into the Eleventh Circuit. And while we’re at it, what about the law of the Midwest?
The Sixth, Seventh, and Eighth Circuits all include states in the Midwest, yet no
one seriously contends that having three circuits has been deleterious to the devel-
opment of the law of that region.

The argument that we need to keep the circuit together so that we can retain a
consistent law for the west coast is also absurd. The states along the eastern sea-
board are divided among five different circuits. I challenge critics of S. 253 to
produce evidence that the failure to keep all the states on the east coast in the same
circuit has produced deleterious effects. Are freighters colliding more frequently off
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Cape Hatteras or Long Island than the Pacific Coast because of the uncertainties
of maritime law on the East Coast? Of course not.

U.S. COURT OF APPEALS NINTH CIRCUIT,
Las Vegas, NV, August 3, 1999.

Hon. CHARLES E. GRASSLEY,
Chairman, Subcommittee on Administrative Oversights and the Courts, Committee
on the Judiciary Washington, DC.

DEAR CHUCK: I was pleased to appear before your committee and am willing to
respond to the questions you asked in subsequent correspondence.

First, you should appreciate that I do not support the proposed legislation now
pending in the Senate. I would recommend that you avoid the problem entirely by
rejecting the legislation. Nevertheless, I am willing to respond further to your in-
quiries.

RESPONSES OF CHARLES E. WIGGINS TO QUESTIONS FROM SENATOR GRASSLEY

Answer 1. The first suggestion is to substitute in certain classes of cases appellate
panels of two judges instead of three. You have asked me to comment on the possi-
bility of a split between the appellate panels of two. The legislation is silent on this
possibility. I would recommend that if the appellate panels of two are provided for
in legislation, the possibility of splits must be resolved by referring the split panel
to a third judge who should participate in the proceedings. I have observed that the
Commission has proposed a reduction in size of panels for the handling of routine
cases but insists on enlarging the en banc court to provide a full review of the two
judge panel decision. I think that this is an inconsistent proposal which should be
rejected by the Senate. Nevertheless, circuits should be permitted to examine op-
tions to the traditional three judge panels in certain categories of cases. I see no
disability in their doing so now.

Answer 2. The second question raises the issue of the resolution of “clear conflict”
by regional divisions. The proposal is not worthy of further consideration by the
Senate. It is a product of the divisional concept recommended by the White Commis-
sion. I reject that proposal in its entirety. I would predict that the resolution of
square conflicts between the divisions will unsettle the law of the circuit.

I doubt that you will accept my recommendations, Chuck, but I have given a great
deal of thought to this issue and have concluded that the Ninth Circuit is not too
large and does not need correcting. The Courts of Appeal of other circuits should
be restructured and should be combined to promote larger and fewer circuits. The
growth in population and the evident inability of Congress to limit the subject mat-
ter jurisdiction of the Courts of Appeal make the consideration of consolidation an
inevitable solution.

Warmest personal regards,
CHARLES E. WIGGINS.

RESPONSE OF JON P. JENNINGS, ACTING ASSISTANT ATTORNEY GENERAL, TO A
QUESTION FROM SENATOR GRASSLEY

Question 1. Those who support the Commission’s proposals cite a lack of
collegiality and the current en banc procedure as major problems with the Ninth
Circuit. Since you do not support the Commission’s proposals, what, if anything,
would you propose to alleviate these problems?

Answer 1. As we observed in our written testimony, the Justice Department be-
lieves that the three primary goals that the Ninth Circuit Court of Appeals strives
to achieve are consistency of its decisions, efficiency in resolving cases, and the ap-
pearance that all of its decisions reflect the views of the Court as a whole. While
collegiality may contribute to these primary goals, we do not see it as an end in
itself, nor do we see that the size of a court has an impact on the general collegiality
of the court’s membership. By the same token, we do not believe that the Ninth Cir-
cuit’s size is the cause of any lack of consistency in its decisions. Instead, we think
that the inconsistencies may stem from a failure of the Circuit to correct erroneous
or conflicting panel decisions in an effective manner. As you are aware, the Ninth
Circuit already has an en banc procedure in place to address such panel decisions.
That procedure could nevertheless be improved by making slight modifications
aimed at serving two goals: increasing the availability of en banc review and in-
creasing the representativeness of the en banc panel itself.
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Three modifications in particular might accomplish these ends. First, reducing the
number of active judges who must vote to rehear a case en banc from the current
requirement (a majority) to some lesser number would increase the opportunities for
en banc reconsideration of panel decisions. We suggested a “4/9s” threshold in our
testimony, but understand that Senator Feinstein has proposed a 40 percent thresh-
old in the Ninth Circuit Court of Appeals En Banc Procedures Act of 1999 (S. 1403).
Either proposal would be an improvement over the existing requirement. Second,
circulating opinions that distinguish or disagree with existing precedent to the Cir-
cuit judges before those opinions are published may avert the creation of conflicting
precedent or, at the very least, better alert the judges to the need for en banc review
of particular decisions. Third, increasing the number of judges who sit on the Ninth
Circuit’s en banc panel from 11 to 15 would make the Circuit’s en banc decisions
more representative because those decisions would then be more likely to reflect the
views of a majority of the Circuit’s 28 active judges. As the most frequent litigator
in the federal courts of appeals, the Justice Department is committed to working
with this Subcommittee and the Ninth Circuit to improve the quality and consist-
ency of decisions in that Circuit.
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ADDITIONAL SUBMISSIONS FOR THE RECORD

Los ANGELES COUNTY BAR ASSOCIATION,
Los Angeles, CA, April 14, 1999.

Re: Senate Bill 253—Federal Ninth Circuit Reorganization Act of 1999

Hon. DIANNE FEINSTEIN,
U.S. Senate, Hart Senate Office Bldg., Washington, DC.

DEAR SENATOR FEINSTEIN: We are writing to express our concerns over and oppo-
sition to the restructuring of the Ninth Circuit, as proposed in Senate Bill 253 (“S.
253”). As set forth below and in the enclosed analysis, we have seen no reliable evi-
dence or data justifying the unprecedented and problematic structural changes pro-
posed by the pending legislation.

Some twenty-five years ago, the Hruska Commission cautioned that any realign-
ment of courts of appeal should proceed with me: “[T]he present [circuit] boundaries
* % * have stood since the nineteenth century. * * * Except for the most compelling
reasons, we are reluctant to disturb institutions which have acquired not only the
respect but also the loyalty of their constituents.” Commission on Revision of the
Federal Court Appellate System, The Geographic Boundaries of the Several Judicial
Circuits: Recommendations for Change (Dec. 1973), reprinted in, 62 F.R.D. 223, 228
(1973). These sentiments were echoed more recently in the United States Judicial
Council’s Long Range Plan for Federal Courts (1995): “’Circuit restructuring should
occur only if compelling empirical evidence demonstrates adjudicative or administra-
tive dysfunction in a court so that it cannot continue to deliver quality justice and
coherent, consistent circuit law in the face of increasing workload.” Id. at 44.

Proponents of the reorganization of this Circuit have identified no compelling evi-
dence that the current structure and performance of the Ninth Circuit satisfies the
requisite high standards justifying change. We thus were heartened to see that the
report of the Commission on Structural Alternatives (the “White Commission”) em-
braced these conclusions and that the pending legislation does not seek a division
of this Circuit. Indeed, the White Commission’s analysis of the more frequently pro-
posed options for splitting the Ninth Circuit amply demonstrates the problems asso-
ciaicled with any attempt to disturb an appellate court that is operating reasonably
well.

While S. 253 does not propose, a split of the Ninth Circuit, it does adopt the
White Commission’s recommendation that the Circuit be reorganized into three “di-
visions” staffed by judges located both within and outside that division, that the
state of California be split among two divisions (thereby subjecting litigants in the
state to potentially conflicting interpretations of state law and encouraging problem-
atic forum shopping), and that significant cases raising far reaching issues of law
be resolved by newly created “division en banc courts,” with Circuit wide en banc
adjudication limited to cases. involving inter-divisional conflicts. It is our firm belief
that this proposed restructuring of the Circuit is ill advised and would create a
great many more problems than it solves. Our view is premised on the conclusions
and concerns set forth in the attached analysis.

Practitioners have been well served over the years by the existence of an inde-
pendent and high caliber federal appellate system that has worked to minimize the
incidence of unwarranted, disparate interpretations of law. Any determination that
the Ninth Circuit, or any other court of appeal, requires restructuring should result
from the presentation of data and evidence establishing compelling reasons to
change the status quo, and riot from any particular political or ideological agenda.

While we applaud the White Commission’s opposition to the split of the Ninth Cir-
cuit and its willingness to consider creative vehicles for improving the operation of
our courts of appeals, we question the wisdom of the proposed statutorily mandated
creation or divisions. This de facto split of the Ninth Circuit will require the Circuit
to implement an unprecedented structure that has grave implications for businesses
and litigants in California and throughout the Circuit. In lieu of this unworkable
proposal, we urge Congress to allow the Circuit the flexibility and opportunity to
continue to experiment with innovative reforms designed to improve the operations
of this and other federal appellate courts in the coming years.

We greatly appreciate your consideration of our views on this important issue and
welcome the opportunity to provide any further information that may be of assist-
ance.

Very truly yours,

LEE SMALLEY EDMON, THERESE M. STEWART,
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President, Los Angeles County Bar President, Bar Association of San
Association. Francisco.

TobpD F. STEVENS, LINDA WIGHT MAZUR,

President, San Diego County Bar President, Beverly Hills Bar Association.
Association.

JAMES I. FISHER, GEORGE M. DuFF, III,

President, Alameda County Bar President, Federal Bar Association,
Association. Northern District of California

Chapter.

THOMAS E. HOLLIDAY, JULIE McCoOY AKINS,

President, Federal Bar Association, Los President-Elect, Federal Bar Association,
Angeles Chapter. Orange County Chapter.

JONATHAN R. Ivy, KATEESA CHARLES DAVIS,

President, John M. Langston Bar President, Women Lawyers Association of
Association. Los Angeles, Inc.

LINDA S. PETERSON, PAULA TESKE,

President, Women Lawyers Association of Co-President, LHR: The Lesbian Gay Bar
Los Angeles, Association.

HUuGH BIELE,

Co-President, LHR: The Lesbian and Gay
Bar Association.

Los ANGELES COUNTY BAR ASSOCIATION,
Los Angeles, CA, April 16, 1999.

Re: Senate Bill 253

Hon. DIANNE FEINSTEIN,
U.S. Senate, Hart Senate Office Bldg., Washington DC.

DEAR SENATOR FEINSTEIN: I am writing in response to your letter of March 10,
1999, soliciting input from the Los Angeles County Bar Association on pending leg-
islation that seeks to restructure the Ninth Circuit Court of Appeals. As the largest
voluntary bar organization in the Circuit; our Association has, followed this issue
with great interest and, based on the views and experiences, of our members, has
grave concerns about the unprecedented proposed divisional reorganization of the
Ninth Circuit. Our view that a divisional arrangement would create a great many
more problems than it solves is shared by over a dozen other bar associations lo-
cated throughout California.

This Association and the many other bar organizations joining in the enclosed
analysis wholeheartedly agree with your observation that the proposed split of Cali-
fornia among divisions would be troublesome, especially for practitioners and busi-
nesses who practice in this state. Our opposition to the suggested split of the Circuit
into divisions does not, however, stem solely from the proposed placement of Califor-
nia in two different divisions. Rather, the attached analysis reflects our fundamen-
tal disagreement with the notion that the Circuit would benefit from a divisional
structure.

Even if California were placed in a single division, the proposed divisional struc-
ture would create a cumbersome, inefficient, and problematic system for the han-
dling of appeals that would adversely impact the administration of justice in this
Circuit. Isolating California in a single division not only would fail to address the
many problems posed by a divisional structure (as discussed in greater detail in the
attached analysis), but also would implicate other concerns. Indeed, we question
what benefits would be gained from the formation within the Circuit of a division
of the size that would be needed to handle the immense appellate caseload arising
from California’s appeals. Moreover, we worry that this divisional arrangement
could serve as a precursor for a California-only Circuit—a structure that would de-
prive the state of the advantage associated with decisionmaking by geographically
diverse Courts of Appeal. Additionally, the isolation of our state over time could lead
to difficulties in obtaining the funding and support needed to staff the increasing
appellate load associated with the heavy volume of litigation arising in

In sum, this Association, as well as the other bar groups who join in the attached
analysis, view a divisional arrangement for this or any other Circuit as generally
unacceptable, whether or not California is split among divisions. As such, we would
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not1 favor the proposed alternative divisional configuration set forth in your March
10 letter.

We greatly appreciate your willingness to consider the views of the organized bar
on the pending legislation and would be happy to discuss this issue of tremendous
import to attorneys in our Circuit with you further should you have any additional
questions.

Sincerely yours,
LEE SMALLEY EDMON,
President, Los Angeles County Bar Association.

[EDITOR’S NOTE: The completed material was not available at presstime.]

GOVERNOR OF THE STATE OF CALIFORNIA,
April 15, 1999.
Re: Senate Bill 253

The Honorable ORRIN HATCH,
U.S. Senate, Russell Building, Washington, DC.

DEAR ORRIN: I wish to register my opposition to Senate Bill 253, which would di-
vide the Ninth Circuit into three regional divisions and split California in half. Un-
fortunately, I believe that the bill would promote forum shopping and foster confu-
sion over the application of federal law in California, impacting litigation ranging
from admiralty to the decennial redistricting of California.

I have written to you previously regarding my concerns over proposals to split the
Ninth Circuit. In my view, these proposals did nothing to address the rising case-
load per judge (but would merely divide the existing judges between two circuits)
and amounted to no more than judicial gerrymandering: Limiting the judges from
other western states who would hear California cases and vice-versa. This bill does
the same, and is worse because it would divide the West Coast into not two but
three segments, each with its own precedents not binding on the other regions, and
would add another layer of judicial review to appellate proceedings, adding delay
and expense to adjudications.

My principal objections are as follows:

1. INCREASED UNPREDICTABILITY OF THE LAW IN CALIFORNIA AND THE WEST COAST

The bill would split the Ninth Circuit into three regional divisions, splitting Cali-
fornia in the process. Under the bill, “[t]he decisions of 1 regional division [would]
n(ol;c)(be; )regarded as binding precedents in the other regional divisions.” (S. 253, sec.
2(b)(5).

Thus, these three divisions—each with their separate jurisprudence—would sub-
ject the West Coast—and California—to differing interpretations of the law. For in-
stance, a regional division’s determination that a California law was unconstitu-
tional would not bind another region that covered another part of California. This
would make the law on the West Coast inconsistent and unpredictable.

2. ENCOURAGEMENT OF FORUM SHOPPING

The regional spilt would also encourage forum shopping, particularly in connec-
tion with constitutional challenges to state laws and statewide initiatives, as liti-
gants searched for the appellate division that most favored their case.

3. parochialism

While the new northern division of the Ninth Circuit would be composed of five
states (Alaska, Idaho, Montana, Oregon, and Washington), the new southern divi-
sion would be composed of only one and one-half states (Arizona and half of Califor-
nia), which would lack the balance and objectivity that geographical diversity in a
multi-state circuit fosters. The Hruska Commission in 1973 concluded that a judicial
circuit should be “composed of at least three states” and that “circuits should con-
tain states with a diversity of population, legal, business and socioeconomic inter-
ests.” For this reason, making California a part of a region composed of one and
one-half states—or making California a single regional division—would deprive
California of the objectivity that a multi-state federal circuit is designed to foster.
(And amending the bill to make California a single regional division would achieve
none of the purported objectives of the bill, since California accounts for over 60 per-
cent of the Ninth Circuit’s caseload.)

4. MORE DELAYS AND COSTS

The bill would create another appellate layer: a new Circuit Division composed
of 13 judges, which could review any final decision rendered in any of the circuit’s
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divisions that “conflict on an issue of law with a decision in another division of the
circuit” (S. 253, sec. 2(¢c)), but only if “en banc review of the decision has been sought
and denied by the division.”

This adds a fifth layer to the current four levels of trial and appellate proceedings:
(a) the district court adjudication; (b) the appeal before a three-judge panel; (c) the
request for hearing en banc; (d) the request for review by the Circuit Division; and
(e) the request for review by the United States Supreme Court.

Moreover, not only does the Circuit Division add another layer of review but its
jurisdiction over “conflicting” decisions is too narrow to promote a coherent jurispru-
dence within Ninth Circuit: It would only review decisions which conflict another
division of the court, but would not review decisions that were merely erroneous or
which conflict with another circuit’s decision. And since the judicial composition of
the Circuit Division will change at regular intervals, even the resolution of conflict-
ing cases will not be given consistent treatment.

I submit that reform of the appellate courts’ en banc procedures (e.g., amending
them to police errant decisions by permitting, but not requiring, en banc review of
any erroneous decision) would better promote more consistent decisions within a cir-
cuit. At present, an appellate court is authorized to grant en banc review only to
secure uniformity of its decisions or where “the proceeding involves a question of
exceptional importance.” (Fed. R. App. Pro. 35)

I recognize, Orrin, that this bill seeks to implement the recommendations of the
Commission of Structural Alternatives for the Federal Court of Appeals, but I note
that the Commission’s recommendations is itself inconsistent with its primary con-
clusions, including the following:

1. The Commission states: “Having a single court interpret and apply federal law
in the western United States, particularly in federal commercial and maritime
laws that govern relations with the other nations on the Pacific Rim, is a strength
of the circuit that should be maintained.” Yet, under the bill, the Ninth Circuit
is divided into three regions, and each region’s decisions do not bind the other re-
gions.

2. The Commission found: “Any realignment of circuits would deprive the west
coast of a mechanism for obtaining a consistent body of federal appellate law, and
of the practical advantages of the Ninth Circuit administrative structure.” Yet,
this bill deprives the west coast of a consistent body of federal appellate law. A
transaction in San Francisco will not be governed by the Appellate law in Los An-
geles, and neither will be bound by the appellate law applicable to Oregon and
Washington.

3. The Commission observed: “There is no persuasive evidence that the Ninth Cir-
cuit * * * is not working effectively, or that creating new circuits will improve
the administration of justice in any circuit or overall.” Does this absence of evi-
dence{) not argue against dividing the Ninth Circuit into three autonomous re-
gions?”

4. The Commission exclaims: There is one principle that we regard as
undebatable: It is wrong to realign circuits * * * because of particular federal de-
cis}ilons or particular judges.” But judicial gerrymandering is what the bill would
achieve.

Indeed, the bill is in direct conflict with each of these conclusions. While this bill
may be motivated, in part, by concerns over certain Ninth Circuit decisions, gerry-
mandering the circuit to cordon off certain judges will only deprive the west coast
of tlc_lle benefit of the objectivity that a broader geographical diversity necessarily en-
genders.

It will confuse the law, harm the interest of California, and promote forum shop-
ping. I urge you to defeat this bill.

Very truly yours,
GOVERNOR PETE WILSON.

THE STATE BAR OF CALIFORNIA,
San Francisco, CA, May 17, 1999.

Re: Senate Bill 253—Federal Ninth Circuit Reorganization Act of 1999
The Honorable DIANNE FEINSTEIN,
Hart Senate Office Building, Washington, DC.

DEAR SENATOR FEINSTEIN: On behalf of the State Bar of California, I am writing
to reaffirm our opposition to the proposed restructuring of the United States Court
of Appeals for the Ninth Circuit. The creation of three autonomous regional adju-
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dicative divisions would not only divide California, it would impair the development
of consistent circuit law, add an additional level of appeal and provoke attendant
delay and expense, eliminate the present participation of all judges circuit-wide in
resolving circuit law, and preclude the Ninth Circuit from effectively conducting its
ongoing reevaluation and experimentation with innovations leading to greater effi-
ciency and effectiveness.

The Commission on Structural Alternatives for the Federal Courts of Appeals
rightly and strongly recommended that the Ninth Circuit not be split. However, it
undermined that recommendation with an unfounded proposal for three adjudica-
tive divisions. That proposal is opposed by lawyers throughout California, as evi-
denced, for example, by the letter of April 14, 1999 to you, and accompanying analy-
sis, on behalf of the Los Angeles County Bar Association, the Bar Association of San
Francisco, the San Diego County Bar Association, the Beverly Hills Bar Association,
the Alameda County Bar Association, the Federal Bar Association (Northern Dis-
trict of California, Los Angeles, and Orange County chapters), the John M. Langston
Bar Association, the Black Women Lawyers Association of Los Angeles, Inc., the
Women Lawyers of Los Angeles, and The Lesbian and Gay Bar Association.

The United States Department of Justice vigorously opposed divisional restructur-
ing and stated “that proposal would have potentially adverse repercussions for the
administration of justice in the Ninth Circuit and, ultimately, across all federal
courts of appeal.” Similar opposition was expressed by the Federal Bar Association,
the Association of the Bar of the City of New York, and the Chicago Council of Law-
yers and many other organizations and individuals.

We urge your continued opposition to the Commission’s misguided proposal and
S. 253 and any similar rider or bill.

Sincerely,
RAYMOND C. MARSHALL,
President.

STATE CAPITAL,
Sacramento, CA, July 7, 1999.

Re: S. 253 (Federal Ninth Circuit Reorganization Act of 1999)

The Honorable DIANNE FEINSTEIN,
U.S. Senate, New Senate Office Building, Washington, DC.

DEAR SENATOR FEINSTEIN: I urge you to oppose Senate Bill 253. This proposed
legislation to drastically reorganize the United States Court of Appeals for the
Ninth Circuit is unwarranted, unwise and detrimental to the interest of California.

The legislation would subdivide the appellate function of the Ninth Circuit into
three semi-autonomous regional divisions and split the State of California in half.
The northern part of the State would be placed in one division and the southern
part of the State, in another division. The courts rulings in one division would not
be binding in the other division.

I find this proposal to split the State alarming. Not only is the proposal untried
and unproven, it creates a separation between Northern and Southern California
that is inimical to what I am attempting to accomplish as Governor. We need to
bring our people together and de-emphasize our differences. Senate Bill 253 does
just the opposite.

Furthermore, splitting California between two divisions would likely result in in-
consistent federal ruling’s on important California laws—one ruling covering the
north and a different ruling covering the south. As a result, businesses operating
in California would be subject to conflicting state laws, making it more costly to do
business in California.

The proposed legislation is also likely to foster more disputes and more litigation.
For example, if a state law were found unconstitutional in the division covering
Northern California, the decision would be binding only in that part of the State,
leaving us with a law that is valid in the south and invalid in the north. While Sen-
ate Bill 253 creates a Circuit Division to resolve conflicts between divisions, that
body is powerless to do anything until such time as an inconsistent decision is ren-
dered by the division covering Southern California. Thus, it will be necessary to file
a second suit in the Southern Division to achieve uniformity in the law.

The legislation will also promote forum shopping in the State. We can expect a
litigant who operates throughout the State to bring its lawsuit in a division that
is perceived to be more friendly to the litigant’s Interest. Similarly, if a party gets
a bad result in one division, we can also foresee that the party will bring a lawsuit
in the other division in an effort to get a better result.
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In addition, the method proposed in the legislation to resolve conflicting rulings
among the divisions is costly and burdensome and will delay the administration of
justice. A litigant who is dissatisfied with a division’s ruling and who believes that
the ruling conflicts with a ruling in another division is required to take two addi-
tional steps. First, the litigant must request an en banc determination of the ruling
by the judges in the division. Following such determination (or denial of the request
for en banc hearing), the litigant must then seek a determination by the Circuit Di-
vision. Whether or not to grant a hearing is within the discretion of the Circuit Divi-
sion.

At a time when litigation is altogether too expensive and time consuming for Cali-
fornia residents and businesses, we should be seeking ways to simplify the resolu-
tion of conflicts, not add to the complexity of the process. The proposed legislation
would add a burden to Californians and citizens of other states within the Ninth
Circuit that is not borne by litigants in the rest of the country.

We should also be extremely cautious in changing the structure of government
without compelling reasons for doing so, particularly when the structure has en-
dured for many years. Here, the case for splitting California has not been made. In-
deed, the White Commission acknowledged in its report that there is no persuasive
evidence that the Ninth Circuit (or any other circuit, for that matter) is not working
effectively * * *

I must emphasize that this is not a partisan issue. Former Governor Pete Wilson
recently sent a letter to Senator Orrin Hatch registering his opposition to Senate
Bill 253 because “the bill would promote forum shopping and foster confusion over
the application of federal law in California, impacting litigation ranging from admi-
ralty to the decennial redistricting of California.”

Uniformity, stability and predictability of federal and state law are the foundation
blocks of an orderly and healthy government and economy. The new and untested
proposed structure for the Ninth Circuit would by its very design, undermine those
key values and jeopardize our citizens’ faith and confidence in the judicial process.
I urge you to reject this legislation as not being in the best interests of the citizens
of California.

Sincerely.
GRAY DAVIS.

U.S. COURT OF APPEALS NINTH CIRCUIT,
San Francisco, CA, July 21, 1999.

The Honorable CHARLES E. GRASSLEY,
Chair, Subcommittee on Administration Oversight and the Courts, U.S. Senate, Hart
Senate Office Building, Washington, DC.

DEAR SENATOR GRASSLEY: I submit this letter with the request that it be included
in the record of the hearing scheduled for July 16, 1999 before the Subcommittee
on Administrative Oversight and the Courts on the “Review of the Report by the
Commission on Structural Alternatives for the Federal Courts of Appeals regarding
the Ninth Circuit and S. 253, the Ninth Circuit Reorganization Act.”

Chief Judge Hug will testify at the hearing and has submitted a written state-
ment which incorporates a full and careful analysis of the White Commission Re-
portl, and hence of the problems raised by S. 253. I agree with Chief Judge Hug’s
analysis.

As Chief Judge Hug points out, the Commission Report strongly recommends that
the Ninth Circuit not be split because there is no persuasive evidence that the
Ninth Circuit is not working effectively, and restructuring the Ninth Circuit would
entail substantial costs.

The Commission’s second major recommendation (that the adjudicative functions
of the Ninth Circuit Court of Appeals be divided among three essentially independ-
ent divisions) offers a solution to a problem that does not exist. The Commission
Report repeatedly states that there is no empirical evidence and no substantial
basis for a subjective opinion, that the Ninth Circuit and its Court of Appeals are
not functioning effectively. The Commission nonetheless recommends the immediate
and radical alteration of time-tested adjudicative procedures of the Court of Appeals
with no evidence that the court is not operating effectively. The Commission’s posi-
tion is directly contrary to the conclusion reached in three prior surveys of the fed-
eral court system and, perhaps more significantly, to the policy adopted by the Judi-
cial Conference of the United States only a few years ago that major restructuring
should not be considered unless compelling empirical evidence demonstrates the in-
ability of a court to operate efficiently. That policy is based upon good common
sense.
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The Court of Appeals for the Ninth Circuit decides approximately Ysth of all fed-
eral appellate litigation in our country. The Commission acknowledges that there
is no evidence that the size of the court or the load it carries justifies the major
restructuring the Commission proposes. If nothing else is clear, it is absolutely cer-
tain that the proposed restructuring is radical, inevitably disruptive, and perma-
nent. If the proposed, untested system does not work, the circuit will divide along
the lines underlying the Commission’s proposed adjudicatory divisions.

The Commission looks not to the present situation but to the future, and rests
its case upon the major premise that the Court of Appeals for the Ninth Circuit will
become too large and its inevitable growth will prevent it from handling efficiently
the workload that will develop. The Commission sets out a pattern it hopes will pro-
vide the model for the new federal court system.

There is no evidence, none, to support the Commission’s thesis.

The Commission concedes that there is no evidence that the Court of Appeals for
the Ninth Circuit is not operating effectively, except in a few minor and easily cor-
rected respects. There is no evidence that it will become “too big” to continue to do
s0. The truth is that no one knows the optimal number of judges for a Court of Ap-
peals. When our court grew from 3 to 7 in 1937, critics worried “that a court of
seven members with a wide range of ideological and jurisprudential viewpoints
could not provide justice across the circuit’s massive geographical jurisdiction.” As
the circuit grew from 7 to 9, 9 to 13, 13 to 23, and 23 to 28, critics assured the
world that the court had exceeded its maximum practicable size before the new
judges arrived. They were always wrong.

Professor Charles Allen Wright has written that when he clerked in the Second
Circuit in 1949 and 1950 , “it seemed perfectly clear that the maximum number of
judges a court of appeals could have without impairing its efficiency was six” the
number of judges then on the Second Circuit. As Professor Wright said later “in
1950 when we made these comments we were illustrating in striking fashion
deToqueville’s admonition against confusing the familiar with the necessary.”

The predictions of the Judicial Conference have been no better. In 1964 the Con-
ferees adopted the position that the maximum number of judges on a court of ap-
peals was 9. Eight years later it drew the line at 15. In 1977 Chief Justice Burger
suggested, as the Conference had, that the magic number was 9—the size of his Dis-
trict of Columbia Court of Appeals. He stated “by any measurement of logic, reason,
or standards of judicial administration, the Ninth Circuit cannot function effectively
as one unit with 13 circuit judges.” Today every circuit other than the First Circuit
has a court of appeals of 11 or more. I predict that the Commission will turn out
to be just another in this long line of unreliable prophets.

Unless and until those who propose splitting this or any other court are required
to demonstrate that in fact, not simply in theory, the court has exceeded the number
of judges that will permit it to operate effectively, unsound predictions of calamity
and the senseless destruction of valuable institutions will persist.

It is significant but a little frightening to realize that by the Commission’s own
admission, one of the principal bases for its conclusion that the Court of Appeals
for the Ninth Circuit is or soon will be too large is a survey of circuit judges across
the country in which the majority expressed the opinion that the optimal size of a
court of appeals was between 11 and 17. Nowhere does the Commission mention the
fact that 25 of the judges and lawyers of the Ninth Circuit are satisfied that the
pfesent court of appeals is functioning well with 28 judges, and ought to be left
alone.

One of the many problems with the Commission’s report and the statute that
would implement it, is that they impose their preferred procedure draconianly. The
system they propose must be in place within 6 months of enactment, and is to be
permanent—a provision to terminate the divisional system after seven years was
eliminated in the final report.

The possible minor problems the Commission saw in the way in which the Court
of Appeals for the Ninth Circuit is presently operating can be, should be, and are
being corrected by the Court itself, in accordance with its long continued practice
of periodic reexamination and improvement of its own procedures. Chief Judge Hug
has appointed a committee of judges, lawyers and academics which, with our Rules
committee of experienced practicing lawyers, is charged with examining possible
problems and dealing with them. The first proposal, already implemented, is to rec-
ognize at least some legitimacy in the argument for regionalization by providing
that an appeal to any of the three divisions of the Court will be heard by a panel
that includes at least one judge from that division—if there is something in the local
air or local mores that really affects the case, the panel will have the benefit of it.
I will admit to some misgivings based upon my own notion that federalism is a dif-
ficult concept to maintain at best and we must be rareful of any move in the direc-
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tion of substituting local points of view for national law. In any event, the commit-

tee is examining regional calendaring, monitoring opinions to assure consistency

with circuit law, changes in the present en banc process, reducing our backlog, and

\évhat we can do, if anything, to further reduce our reversal rate in the Supreme
ourt.

Finally, I would like to comment on a recent proposal to avoid the conflicts that
will inevitably arise if California is divided between two or more divisions as pro-
posed by the Commission. The new proposal is that California be made the sole
state in one of the three adjudicative divisions. There is no empirical evidence justi-
fying this suggestion, just as there is none supporting the other restructuring pro-
posals advanced by the Commission. Virtually all of the objections to the Commis-
sion’s restructuring proposals generally apply to this one as well. All the arguments
previously discussed regarding the cost and disruption that would inevitably result
from the Commission’s plan are equally applicable. Appeals, for example, would be
just as complicated, costly, time-consuming and ineffective. Even the problem of con-
flicts within the circuit over questions of federal law would remain. The problems
are well summarized in the Los Angeles County Bar Association’s letter to Senator
Feinstein dated April 16, 1999, which has been submitted for inclusion in this
record.

The proposed California division would also suffer from a serious imbalance be-
tween judges and cases. California as a separate unit would have half of the federal
judgeships in the circuit to deal with %43 of the circuit’s appeals. In a very real sense,
California is the root of the whole controversy. Much of the pressure for circuit divi-
sion arises from animosity toward California based upon its size and dominance. A
“bash California” attitude is common in other states—no state wants to be alone
with a giant. Isolating California in a single adjudicatory division would tend to
focus this negative feeling with its negative consequences on California itself. The
remainder of the circuit would suffer as well; losing the perspective of California’s
unique position within the western region would diminish the circuit’s capacity to
develop and maintain national law—the federalizing function that is central to the
concept of regional courts of appeals. As presently constituted, the Ninth Circuit
serves that function well. Virtually all of the conflicts that tend to pull our nation
apart are represented in one part of the Ninth Circuit or another. Judges drawn
from all parts, sitting on common panels in the decision of cases, provide a powerful
instrument for finding the accommodations that keep the national law alive and
well. Moreover, I think everyone, especially the proponents, realize the suggested
arrangement is almost inevitably a precursor to a division of the circuit, a result
strongly opposed by the Commission itself.

I respectfully suggest S. 253 should be rejected.

Sincerely,
JAMES R. BROWNING.

CRrOSBY, HEAFEY, ROACH & MAY,
San Francisco, CA, July 13, 1999.

Re: S. 253 (Ninth Circuit Reorganization Act)

Hon. CHARLES E. GRASSLEY,
Chair, Subcommittee on Administrative Oversight and the Courts, U.S. Congress,
Hart Senate Office Bldg., Washington, DC.

DEAR SENATOR GRASSLEY: I would like to register my opposition to S. 253 (The
Ninth Circuit Reorganization Act), and urge you not to restructure the Ninth Circuit
Court of Appeals. I am an appellate lawyer who has handled appeals almost exclu-
sively for the last 25 years and thus have appeared in many appellate courts, in-
cluding the Ninth Circuit. I was recently elected as President-Elect of the American
Academy of Appellate Lawyers and am a Past President of the California Academy
of Appellate lawyers—both of these organizations are composed of experienced ap-
pellate lawyers. I am past chair of the Ninth Circuit Advisory Committee on Rules
and Internal Operating Procedures, which is responsible for recommending revisions
and drafting Ninth Circuit rules and internal operating practices. I have also been
a consultant to the National Center on State Courts on appellate court issues, where
I looked at the procedures and performances of many states appellate courts. I am
also a member of the California Appellate Process Task Force which is studying all
aspects of California’s intermediate appellate courts. I do not speak here for any of
these organizations, and the views I am expressing below are entirely my own. How-
ever, I thought that, as you consider my opinions, you should know a little about
my background.
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S. 253 tracks the final report of the Commission on Structural Alternatives for
the Federal Courts of Appeals. My comments therefore address that report. Perhaps
the most significant of the Commission’s conclusions is that there is no basis to split
the Ninth or any other circuit. It is essential that Congress recognize that splitting
circuits is not a viable way to deal with circuit court growth or help the circuits
move forward into the next century. I applaud the Commission’s conclusion on that
point. On the other hand, it is disappointing that the Commission accepted the no-
tion, by recommending the creation of autonomous divisions within the Ninth Cir-
cuit, that federal circuit courts should be perceived as local tribunals, where pri-
marily judges who reside in that geographical area hear cases in that region.

We should be striving to make federal courts, including appellate courts, faster,
cheaper and more uniform in their decisions. This bill creating semi-autonomous
local courts goes in the wrong direction on all counts. The added layers of en banc
review are likely to add delay and cost to the appellate process. And splintering the
circuit into three rigid divisions with none of them (as well as the district courts
in them) bound by the decisions of either of the other two, virtually guarantees less
uniformity and greater conflict than we have now.

Why create drastic and permanent structural changes in the Court? In my view,
neither the Commission nor anyone else has demonstrated serious deficiencies in
the Ninth Circuit that would require the unique structural changes that S. 253
would mandate. It appears that the proposed structural changes are based on the
perceptions of a few rather than on hard data that show serious problems in the
current structure.

There is always room for improving any of the federal courts. My own experience,
however, is that the Ninth Circuit operates about as well on all levels as any other
appellate court that I have appeared before or whose operations I know about. In
fact, one of the distinguishing features of this Court is its willingness to listen to
constructive suggestions and make procedural changes to improve its processes. It
is far and away the best appellate court I know of in that regard. I urge Congress
not to mandate structural changes based on the skimpy perceptional and anecdotal
feelings of a few. Those feelings are not a sufficient basis to make fundamental
changes, particularly when those changes threaten to take us in the wrong direction
on the important issues of delay, cost uniformity of decisions.

Sincerely,
PETER W. DAVIS.

STATE OF ALASKA,
OFFICE OF THE GOVERNOR,
Juneau, AK, July 13, 1999.

The Honorable CHARLES GRASSLEY,
Chairman, Senate Judiciary Subcommittee on Administrative Oversight and the
Courts, U.S. Senate, Hart Senate Office Building, Washington, DC.

DEAR SENATOR GRASSLEY: I write this letter to voice strong support and urge ap-
proval of S. 253. I appreciate your consideration of S. 253 to adopt the recommenda-
tions of the Commission on Structural Alternatives for the Federal Courts as they
affect the Ninth Circuit Court of Appeals. I also would like to reiterate the state’s
suggestions to modify the commission’s recommendations that we submitted to the
commission last year.

Alaskans have long observed that the Ninth Circuit is the largest in the nation,
both in territory and population. It spans nine states and two territories, serving
a population of more than 45 million Americans and spanning a land area larger
in size than Western Europe. It serves 15 million more people than the next largest
circuit and about 20 million more people than the average population served by
other courts of appeals.

The Ninth Circuit has told the Senate Judiciary Committee it takes four months
longer to complete an appeal in the Ninth Circuit as compared to the median length
of time nationally. Its annual caseload has grown from 2,300 filings to more than
8,000 filings since 1973. However, Alaska’s caseloads constituted only two percent
of the court’s caseload in 1997. Only 12 circuit judges were assigned to all the Alas-
ka cases published in 1997.

Given the relatively few Alaska cases compared to the whole, litigants in Alaska
are far less likely than litigants in the heavily populated states to draw panels with
judges who are familiar with Alaska. This 1s aggravated by the fact that Alaska
cases often involve complex federal statutes the judges do not encounter in the other
98 percent of the court’s caseload, the Alaska Native Claims Settlement Act
(ANCSA), and the Alaska National Interest Lands Conservation Act (ANILCA).
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These statutes apply only to Alaska, so the issues they generate—which have to-
taled more than 100 cases in the Ninth Circuit over the past 20 years—arise only
in Alaska cases. The issues these cases address have varied tremendously, from the
interpretation of revenue-sharing provisions to the question of extinguishment of In-
dian country. Each case required an understanding of the history, purposes, and
context of complex legislation. Despite the court’s myriad decisions involving
ANCSA and ANILCA, Alaska litigants raising claims under these statutes are high-
ly unlikely to be assigned a panel of judges with a depth of understanding of these
federal laws because of the large number of circuit, senior, and visiting judges.

The Commission on Structural Alternatives agreed that there are problems re-
garding the Ninth Circuit’s operations and recommended that the Circuit be split
into three adjudicative divisions. S. 253 implements this and other pertinent com-
mission recommendations. We ask that the following amendments which would be
beneficial to Alaska be made prior to passage of S. 253:

e The provision for a circuit division should be eliminated. The proposed circuit
division permits non-regional judges to preponderate the northern perspective.
Judges lacking adequate knowledge about an enormous area like Alaska do a
disservice to the citizens of the state in applying federal law here. In general,
appellate courts are regional courts, and for the overwhelming majority of cases,
are the courts of last resort. For those cases from Alaska that conflict with cases
from the central or southern division of the Ninth Circuit, however, the north-
ern division will not be permitted to act as the regional court of last resort. The
circuit division will step in and essentially act as a quasi-Supreme Court, with
a southwestern rather than a national viewpoint. The effect would be as though
one circuit stepped in to clarify the law for another. This is the job of the Su-
preme Court, not that of a different regional court. For the few cases that con-
flict with cases from another division, litigants should be able to petition the
Supreme Court directly without going through the extra layer that the circuit
division would create. The existence of a circuit division also seems likely to
prompt forum shopping among the divisions. Litigants unhappy with the hold-
ing of a particular case will be motivated to bring subsequent cases raising the
same issue in a different division, thus creating the opportunity to convince the
circuit division to overrule the undesirable precedent.

e S. 253 should require that judges reside within the division they serve. The resi-
dency requirement for only a “majority of judges” would continue to produce
some panels with a minority of the judges residing in the northern division.
Therefore judges from the southwest United States still could determine the
outcome of cases in the northern district. The current residential distribution
of the court might necessitate that some judges sit outside the division of their
residence initially, but new appointments to the circuit should be required to
reside in the division with the opening. Alternatively, the bill could simply pro-
claim a ten-year transitional period before all judges would be required to live
within their division of assignment. Presumably the non-residential judges
could be reassigned to their own districts within this time, as vacancies open.

Thank you for your consideration of our views. Should you need further informa-
tion, please contact John Katz in my Washington, D.C., office.
Sincerely,
ToNy KNOWLES,
Governor.

U.S. DistrIiCT COURT,
DISTRICT OF OREGON,
Portland, OR, July 13, 1999.

Re: S. 253 Hearing—dJuly 16, 1999

Senator CHARLES E. GRASSLEY,
Senate Hart Office Building, Washington, DC.

DEAR SENATOR GRASSLEY: I am authorized to represent to you that a strong ma-
jority of the District Court Judges in the District of Oregon are in favor of an actual
split of the Ninth Circuit.

We do agree with our Chief Procter Hug, whom we greatly admire, that the bill
before you, S. 253, is flawed. As you know, it would create three “adjudicative divi-
sions” rather than create one or more additional circuits.

The Commission’s detailed report certainly justifies the creation of new circuits
while the adjudicative division appears to be an interim costly compromise.
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The adjudicative divisions suggested by the Commission are logical divisions for
what has long been discussed as the “three way split.” That is, the creation of two
additional circuits.

It seems to us to be far more logical to create two additional circuits rather than
“adjudicative divisions” which have drawn such criticism.

Very truly yours,
JAMES A. REDDEN.

SUNRISE RESEARCH,
Washington, DC, July 15, 1999.
The Honorable CHARLES E. GRASSLEY,
Judiciary Subcommittee on Administrative Oversight and the Courts, U.S. Senate,
Senate Hart Office Building, Washington, DC.

DEAR MR. CHAIRMAN: Based upon almost a half century of public service, both in
the State of Oregon and in the United States Senate, I have become more and more
aware of the need to bring problems down to a manageable size so that we might
best serve our areas.

The current Ninth Circuit Court of Appeals is too big to perform that function.
You are well aware of the population in the Ninth Circuit, its caseload, and other
easily accessible details involving the demographics of that circuit. By any measure,
it is too big. Because of its very bigness, it is unwieldy and inconsistent.

I, therefore, strongly support S. 253 that would divide the Ninth Circuit into three
regional divisions. While I might prefer actually separate circuits, I am well aware
of the opposition to that option. The divisions, therefore, that Senator Murkowski
has proposed in S. 253 is a “happy compromise.”

Over the years I have known many of the judges on the Ninth Circuit. Some of
them I had a modest hand in appointing. Without exception, those that I have
known personally have indicated to me that the current court, because of its size,
simply doesn’t function as well as a court should function.

I, therefore, hope that you will not only give serious consideration to S. 253, but
will report it out from your subcommittee with a favorable recommendation.

Sincerely,
BoB PACKWOOD.

U.S. COURT OF APPEALS FOR THE THIRD CIRCUIT,
Pittsburgh, PA, July 30, 1999.
Senator CHARLES E. GRASSLEY,
U.S. Senate, Chairman, Senate Judiciary Subcommittee on Administrative Oversight
and the Courts, Senate Hart Office Building Washington, DC.

DEAR SENATOR GRASSLEY: I have noted in news reports that the Subcommittee
on Administrative Oversight and the Courts, which you chair, has begun consider-
ation of the proposed reorganization of the Ninth Circuit. As you may recall from
our meetings of the Federal Courts Study Committee, some ideas on restructuring
the courts of appeals were discussed then.

The Report of the Commission on Structural Alternatives for the Federal Courts
of Appeals contains some novel recommendations that are worthy of serious consid-
eration. The suggestions for establishing divisions within the Ninth Circuit offer an
unusual opportunity to test the feasibility of reorganization on a national basis.

I thought you might have some interest in comments of mine which I am submit-
ting to the Journal of Law & Politics (University of Virginia School of Law) for their
forthcoming issue devoted to the subject. I have enclosed an advance copy for your
perusal.

I often think back to the interesting days when the Federal Courts Study Commit-
tee was engaged in its work. I particularly recall with pleasure associating with you
and your staff members at that time. I hope you are in good health and enjoying
your productive work on the Judiciary Committee. Best personal wishes.

Sincerely,
JOSEPH F. WEIS, JR.
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NINE DIVIDED BY THREE: A FORMULA FOR UNIFICATION?

Joseph F. Weis, Jr.1

The mission of the United States Courts of Appeals should be to interpret and
apply federal law in a uniform and coherent manner. The present structure of the
appellate system does not enhance that goal. The recommendations contained in the
Final Report of the Commission on Structural Alternatives for the Federal Courts
of Appeals are solid steps towards improvement. Yet, they too could be improved
by placing more emphasis on reducing conflicting decisions.

This essay briefly traces the development of particular problems that plague the
appellate system and then outlines a workable alternative—a unified court system.
Further discussion touches on the most noteworthy aspects of the Commission’s rec-
ommendations, as well as their shortcomings in the area of decisional conflicts. Ulti-
mately, the recommendations, subject to continuing study, are worthy of experimen-
tation in the search for an appellate system equipped for the future.

I

In 1789, the speed of transportation and communication was measured in terms
of horses and sailing vessels. These two factors heavily influenced the structure of
the newly created federal judiciary and the circuit system that exists today.

By the time the Evarts Act was enacted in 1891, transportation and communica-
tion had improved. Railroads and steam ships supplanted buggies and schooners.
The telegraph had speed but extremely limited capacity for extensive communica-
tions. The telephone was in its infancy. Despite these advances, the federal circuit
system and the newly created courts of appeals could not escape the grasp of region-
alization and associated problems of fragmentation.

The past 100 years, however, have witnessed dramatic technological growth.
Transportation is now measured by the hour rather than by days or weeks. Elec-
tronic communications are instantaneous and, unlike the telegraph, suitable for vo-
luminous transmissions. The constraints on transportation and communication so
influential in 1789 and 1891 simply do not exist in this era of jet air travel, e- mail,
fax, interactive-video transmission, electronic document filing, and automated legal
research.

These profound changes should liberate thinking about the proper structure of the
federal intermediate appellate courts. Today, most lawyers do not restrict their prac-
tices to geographical boundaries and are accustomed to presenting cases in courts
all over the country. Similarly, it matters little whether judges fly from their home
chambers in, say, Chicago for arguments in Denver, New York, New Orleans, or
Jacksonville. The speed at which their draft opinions are transmitted via e-mail is
the same no matter what the destination. Consequently, the regionalization that is
so characteristic of, and so ingrained in, the current thinking on court structure
should be drastically minimized, if not abandoned altogether.

There is another, more corrosive agent eating away at the current system that
requires attention—one that cannot be overcome simply by technological improve-
ments. Soon after the Evarts Act was enacted, the Circuit Courts of Appeals began
to consider themselves separate entities maintaining what might be called “diplo-
matic relationships” with their counterparts. This approach was encouraged by the
Supreme Court’s unfortunate decision in Mast Foos & Co. v. Stover Manufacturing
Company, in which the Court refused to apply issue preclusion when presented with
two different circuit court of appeals’ decisions involving the same patent.2 Consid-
ering the two courts independent of one another, the Supreme Court concluded that
comity between the two forums, rather than the compulsion of stare decisis, was the
overriding factor. In retrospect, it is clear that the Mast Foos Court missed the op-
portunity to adopt the principle that the various Circuit Courts of Appeals were part
of a national system and, as such, required to apply federal law on a uniform basis.

Thus began the balkanization of federal law and the establishment of the regional
judicial fiefdoms that prevail in the Courts of Appeals today. The drafters of the Ev-
arts Act envisioned the Supreme Court as the arbiter of intercircuit conflicts. At the
time, that was neither an unreasonable nor unrealistic expectation. Congress, how-

1United States Circuit Judge, United States Court of Appeals for the Third Circuit; former
Chairman, Federal Courts Study Committee; former Chairman, Advisory Committee on Civil
Rules; former Chairman, Federal Judicial Conference Standing Committee on Rules of Practice
and Procedure. This essay is based in part on a Statement by Judge Weis before the Commis-
sion on Structural Alternatives for the Federal Courts of Appeals on April 24, 1998.

2177 U.S. 485 (1900).
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ever, failed to anticipate the explosion of federal court litigation.3 At present, only
a small number of the ever-increasing disparate decisions by the Courts of Appeals
are reconciled by the Supreme Court. Practically speaking, this means that litigants
in various parts of the country are governed by federal case law that differs from
circuit to circuit.

The “law of the circuit” concept took root some years ago to combat intracircuit
conflicts. This practice, in full bloom today, requires appellate panels within a par-
ticular court of appeals to follow the precedent set by earlier panels of the same
court.* A similar obligation is imposed on the district courts within the circuit. This
“law of the circuit” approach was a step in the right direction, but paradoxically,
seems to have strengthened and perhaps even legitimatized the precedential inde-
pendence of the various courts of appeals.5 The goal of national uniformity in the
interpretation of federal law has unfortunately been lost in the process of encourag-
ing circuit uniformity.

Litigants and practitioners are understandably distressed by the resulting uncer-
tainties. Worse yet, this balkanization has fostered the birth of administrative agen-
cy non-acquiescence. Executive agencies complain that their efforts to apply policy
on a national level are frustrated by inconsistent rulings among the various courts
of appeals. Agencies cope by simply refusing to follow decisions with which they dis-
agree. Thus, there exists the unseemly spectacle of government agencies openly de-
fying the Courts of Appeals. In one notable instance, the United States Postal Serv-
ice presented the same issue to twenty different courts and eight courts of appeals,
losing in every instance until the Supreme Court finally ended the travesty by hand-
ing the agency the ultimate defeat.®

Intercircuit conflicts are a continuing and vexing problem.? Despite efforts to give
it an attractive face by invoking the questionable benefits of a “percolation” process,
its pernicious drawbacks have not diminished. There have been some scholarly sug-
gestions that intercircuit conflicts are actually not all that numerous. Most of those
studies, however, focused on the Supreme Court’s docket, a method that fails to ac-
count for the many cases in which, for a variety of reasons, the parties cannot or
opt not to seek certiorari. Much more realistic are the estimates given by Thomas
C. Goldstein, Esq., author of the monthly compilation “Circuit Split Roundup,” ap-
pearing in the Legal News section of The United States Law Weekly. Mr. Goldstein
estimates that two to three thousand such conflicts exist.® They are a natural out-
growth of the hodge-podge circuit system.

In addition to their often varying articulations of federal law, the various courts
of appeals also differ in terms of size. This has long been a concern. Unfortunately,
the modus operandi of reformers has been to tinker with the system, applying band-
aid solutions that merely perpetuate the size disparities and promote further bal-
kanization. What is needed, and that need is ever-increasing in urgency, is a com-
prehensive plan for the entire system of intermediate courts.

II

The following five basic concepts may serve as guideposts to prepare a plan for
the future of the federal intermediate court system:

First, the Supreme Court should retain the ultimate power to declare law in the
federal system.

3See e.g., Administrative Office of the United States Courts, “Federal Judicial Caseload: A
Five-Year Retrospective” (1998).

4.(See e.()g., United States Court of Appeals for the Third Circuit, Internal Operating Procedure
9.1 (1994).

5The Court of Appeals are adamant in their adherence to this concept. See e.g., Taylor v.
Charter Medical Corp., 162 F.3d 827, 832 (5th Cir. 1998); Menowitz v. Brown, 991 F.2d 36, 40
(2d Cir. 1993) (per curiam) (“until the Supreme Court speaks, the federal circuit courts are
under duties to arrive at their own determination of the merits of federal questions presented
to them * * * [i]f a federal court simply accepts the interpretation of another circuit without
[independently] addressing the merits, it is not doing its job); In re Korean Air Lines Disaster,
829 F.2d 1171, 1175 (D.C. Cir. 1987).

6 Franchise Tax Board of California v. United States Postal Service, 467 U.S. 512, 519 n. 12
(1984). See generally A. Leo Levin & Susan M. Leeson, “Issue Preclusion Against the United
States Government,” 70 Iowa L. Rev. 113, 127-29 (1984).

7The evils of intercircuit conflicts are discussed in Joseph F. Weis, Jr., “Disconnecting the
Overloaded Circuits: A Plug for a Unified Court of Appeals,” 39 St. Louis U.L.J. 455 (1995).

8 Telephone Interview with Thomas C. Goldstein, Esq., author of “Circuit Split Roundup,” and
Associate at Boies & Schiller, LLP (July 9, 1999). Mr. Goldstein cautions readers that “[ilt is
not possible to collect each and every ‘circuit split’ because there are varying degrees of disagree-
ments between courts, and some opinions are written so as to minimize the appearance of con-
flicts.”
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Second, the intermediate court structure should provide uniform national inter-
pretation and application of federal law. Construction of state law should be a sec-
ondary consideration, one that is not permitted to impair the primary goal of federal
law uniformity.

Third, deliberate creation of conflicts among the federal appellate courts should
be discouraged. Inadvertent conflicts should be resolved by an internal unit of the
intermediate court. Aberrant rulings of various components should be subject to re-
view, not only by the Supreme Court, but by an internal body within the intermedi-
ate appellate court itself.

Fourth, while three-judge panels are a reasonably sized unit for initial appellate
review, they should operate within a larger unit. In such a system, pre-filing circula-
tion of precedential opinions within the larger unit would reduce the likelihood of
aberrant decisions while securing the benefits of broader consideration. Experience
suggests that nine is a desirable size for such a unit, which for clarity’s sake, will
be referred to as a “division.”

Judges should be appointed to a specific division and expected to serve on it dur-
ing their tenure. Each division, having its own chief judge and clerk, would be as-
signed appeals from designated districts and administrative agencies. In some in-
stances, a division could have its cases assigned based on subject matter jurisdic-
tion—an approach similar to that used in the present Court of Appeals for the Fed-
eral Circuit.

Because travel and communications no longer pose burdensome limitations, the
various divisions would be assigned appeals with an eye towards equalizing the
workload. Although geographical contiguity or state borders could be considered,
workload would become the dominant concern. Because state law issues and diver-
sity cases should be subordinate to achieving uniformity and coherency in federal
decisional law, the allocation of appeals from existing districts to a particular divi-
sion need not be shackled by state boundaries. Thus, for example, depending on the
case load, one division could be allocated appeals from the Middle and Eastern Dis-
tricts of Pennsylvania, while another could be assigned appeals from the Western
District of Pennsylvania, the Southern District of Ohio, and the Northern District
of West Virginia.

Fifth, the unified Court of Appeals would be presided over by a chief .judge, hav-
ing general administrative supervision of the unified court. He or she would also
preside over an entity we could label the Central Division. That body would resolve
divisional conflicts and review asserted aberrant decisions of the various divisions.

Judges of the Central Division would be drawn from the various divisions. Senior-
ity and experience would be considered. Central Division Judges could be selected
by the chief judge of the unified court in consultation with the various divisions.
Central Division members could serve in that capacity for short or lengthy terms.
All judges of the unified court would receive the same salary and hold the same
rank.

This, of course, is only a general outline of what would be an improved and more
efficient structure designed to cope not only with today’s caseload but the larger
ones anticipated for the future. This is not the occasion to elaborate fully because
my intent is only to offer the generalized concept of a unified court of appeals for
consideration.? Although the idea tends to elicit gasps of incredulity from most cir-
cuit judges, empirical evidence that such a court structure would function efficiently
would temper that skepticism.

III

In December 1998, the Commission submitted a report to Congress and the Presi-
dent recommending that existing Court of Appeals for the Ninth Circuit be orga-
nized into “three regionally based adjudicative divisions.” 1 Because of its size, the
Ninth Circuit, 11 unlike other Courts of Appeals, offers a laboratory for innovation
and improvisation. The organizational concept described in the Commission’s Report
offers a splendid opportunity to test the practicalities of a unified court.

The Commission has boldly departed from the straight-jacket of conventional wis-
dom in several respects. Foremost is its recognition that the court system’s adjudica-

9 For a more in-depth discussion, see “Disconnecting the Overloaded Circuits,” supra.
10 Final Report of the Commission on Structural Alternatives for the Federal Courts of Ap-
peals 40 (Dec. 18, 1998) (“Final Report”).
11T will use “Ninth Circuit” to refer to the Court of Appeals although I recognize that the
Commission recommends that the Ninth Circuit as a geographic entity not be split. See id. at
0.
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tive and administrative functions are separable and that the organizations perform-
ing these distinct tasks need not be coterminous.!2

Also noteworthy is the proposal that appeals from the federal district courts with-
in California be assigned to different divisions.!3 In taking this step, the Commis-
sion has implicitly recognized that the primary concern of the United States Courts
of Appeals is federal law. Too often in the past, the concept of routing appeals from
district courts in the same state to different appeals courts has been denounced as
unthinkable. That attitude, however, had its origins in a by-gone era when federal
law was far less pervasive and diversity jurisdiction had an importance beyond that
of today.

The Commission’s plan is based mainly on geographic contiguity. Because that
configuration will result in some workload inequality, the size of each division’s judi-
cial component is to be flexible, falling between seven and eleven judges.14 Although
there is much to be said for equality of dockets, the Commission’s decision to em-
phasize geographical contiguity is a reasonable choice worthy of experimentation.

The Commission seeks to promote collegiality between the judges of the Court of
Appeals by requiring that they periodically sit with other divisions.15 This should
reduce the effect of provincialism. Notably, the Federal Courts Study Committee
recommended that judges of the courts of appeals sit, on an exchange basis, on other
courts as a means to promote experience in court administration.1® The current pro-
posal, however, envisages longer exchange periods—an even better opportunity to
enhance uniform adjudication as well as collegiality.

Worthy of special commendation is the retention of the administrative arms of the
Ninth Circuit as they now exist.17 It is but common sense that the library, clerk’s
office and central staff attorneys office remain intact to serve each and every divi-
sion. For the convenience of the Bar, regional sub-offices can be established without
impairing the efficiency of the circuit offices. Apparently, in view of the Ninth Cir-
cuit’s present practice of hearing arguments in various cities within its jurisdiction,
there will be no need for additional physical structures.

For all its practical vision, however, there is one central weakness in the Commis-
sion’s proposal that threatens its effectiveness. The Commission recommends that
“each division would function as a semi-autonomous decisional unit” and that “deci-
sions made in one division would not bind any other division.”1® By including this
principle in its plan, the Commission neglects to take advantage of one of the great-
est opportunities offered in the laboratory setting of the Ninth Circuit—the chance
to promote uniformity in the interpretation of federal law.

According to the Commission, “[h]aving a single court interpret and apply federal
law in the western United States, particularly the federal commercial and maritime
laws that govern relations with other nations on the Pacific Rim, is a strength of
the circuit that should be maintained.” 19 It explains this “strength” by highlighting
that “the Atlantic seaboard and Gulf Coast are governed by law determined by
courts of appeals in six separate circuits, which gives rise to complaints about inter-
circuit conflicts from practitioners in the maritime bar, who regularly bemoan the
differences in interpretation of federal law in circuits from Maine to
Texas.” 20Somewhat inconsistently, the Commission acknowledges that “the specter
of inconsistent interpretations of federal law may be unattractive” but concludes
that this evil “is one that exists throughout the federal system, and one that circuit
splitting would not ameliorate.” 21

These statements are undoubtedly correct, but instead of resignation to an unde-
sirable situation, one can aim for improvement. The Commission did recognize that
it would be “highly undesirable if the Northern and Southern Divisions established
different rules in an admiralty issue.”22 Indeed, the Middle Division should have
been included in that statement, and the subject matter not confined to admiralty.

12]d. at 46.

13]d. at 43-44.

14]d. at 43. This is an appropriate size which should do much to enhance coherence and con-
sistency, one of the primary goals of the proposed restructuring. See id. at 47-48.

15Final Report, at 43.

16 Report of the Federal Courts Study Committee, 155 (April 2, 1990) (“Study Committee Re-
port”).

17Final Report, at 46.

18]d. at 43.

19]d. at 49-50.

20]d. at 50.

21]d. at 44.

22Final Report, at 44 n.99.
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Federal law should be uniform throughout the country, not just in the “western
United States.”23

That is not to say, however, that the Commission ignored the conflicts issue. First,
in a commendable step, it proposed the creation of a “Circuit Division” to resolve
inter-divisional conflicts.24 Second, the Report urged continuation of the staff attor-
neys office in its present form. With circuit-wide jurisdiction, this office would oper-
ate as an aid to maintaining doctrinal coherence. Third, the assignment of judges
to serve intermittently on different divisions would also tend to encourage consist-
ency in decisional law.

Any discussion of conflicts must recognize that they fall into two general cat-
egories—inadvertent and deliberate. The former will occur despite the best efforts
of all concerned and consequently, a body akin to the proposed Circuit Division must
exist even if deliberate conflicts are eliminated. One method of avoiding inadvertent
conflicts is pre-filing circulation of all precedential opinions within a division. The
relatively small size of the Commission’s recommended divisions makes this desir-
able practice feasible. As a further aid to consistency, the Court might consider des-
ignating one of its senior staff attorneys to be included in the pre-filing circulation
of all divisions. That person could alert the opinion writer to existing precedents in-
side or outside the division that might present a conflict.

An expanded pre-filing circulation in some situations would also assuage the fear
that different divisions would yield inconsistent interpretations of California law—
a point raised by some opponents of splitting the Ninth Circuit. Should the proposed
Middle District, for example, intend to file an opinion with significant pronounce-
ments on California law, a draft could be circulated among the judges of the South-
ern Division as well. Thus, all of the judges concerned with California law would
be kept abreast and given an opportunity to comment. Together, these steps could
help avoid inadvertent conflicts while simultaneously minimizing some of the work
in each division.

Human errors are understandable, unavoidable causes of inadvertent conflicts
and, to that extent, are excusable. However, the maintenance of uniformity in fed-
eral law is a powerful—and to some, an unanswerable—argument against the cre-
ation of deliberate, inter-divisional conflicts. It is particularly unfortunate that the
Commission did not recommend a prohibition against that practice.

Yet, a ban against creating deliberate conflicts need not—and probably should
not—require legislative authorization. Such a practice, as was the “law of the cir-
cuit” doctrine, may be developed by the courts. Thus, the Commission’s rec-
ommendations do not preclude the divisions themselves from implementing a policy
against the creation of deliberate conflicts. While an argument is often made that
creating a deliberate conflict is necessary, even desirable when the pre-existing
precedent is aberrant or, for substantial reasons, should no longer be followed, the
remedy in such situations lies in the framework proposed by the Commission—i.e.,
referral to the Circuit Division.

Deliberate conflicts, whether between circuits or divisions, threaten federal law
uniformity. In considering the Commission’s proposal, Congress should reassess the
recommendation that the divisions not be bound by each others’ case law. Failing
that, the divisions themselves should act promptly to halt this pernicious practice,
as it remains a formidable obstacle impeding improvement in the national appellate
system.

v

If the proposed reorganization of the Ninth Circuit takes effect and proves as
workable as its advocates—including myself—expect it to be, it will open up some
intriguing prospects. One would be the formation on a nationwide basis of a unified
United States Court of Appeals. Another possibility, as Professor John B. Oakley
mentioned in his report to the Commission, of a more incremental nature, would
be the consolidation of a number of the existing circuits into larger, “jumbo circuits”
with similar divisional structures.25

None of these structural proposals will remove a single case from the appellate
dockets. Yet, the elimination of conflicting opinions would reduce, to some extent,

23 Particularly bothersome is the Commission’s suggestion that it “would not appear to matter
whether all divisions had the same rule of law with respect to factors to be considered in grant-
ing an adjustment for abuse of trust under the Sentencing Guidelines” when the very purpose
behind the Guidelines was to promote uniformity. See id.

241d. at 45-46.

25 John B. Oakley, “Memorandum on Divisional Organization of the United States Court of
Appeals for the Ninth Circuit” (July 18, 1998), reproduced in Working Papers of the Commission
on Structural Alternatives for the Federal Courts of Appeals, at 145-66.
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the task of resolving appeals. It would also have the more important result of im-
proving public confidence in the work of the appellate courts.

The Commission’s recommendation to reorganize the Ninth Circuit into three ad-
judicative divisions is a progressive move that would improve the administration of
justice in the federal intermediate appellate courts. Congress should adopt these
recommer;éiations as they pertain to the Ninth Circuit, and let the experimentation
continue.

MUNGER, TOLLES & OLSON LLP,
Los Angeles, CA, August 19, 1999.

Re: July 16th Hearing on Ninth Circuit Reorganization

The Honorable CHARLES E. GRASSLEY,
U.S. Senate Committee on the Judiciary, Subcommittee on Administrative Oversight
and the Courts, Hart Senate Office Building, Washington, DC.

DEAR SENATOR GRASSLEY: I have recently reviewed my testimony and found it to
be inaccurate in one particular. In making the point that fewer judges of the Ninth
Circuit would participate in the en banc process for individual cases under the pro-
posed reorganization, which is the case, I unintentionally overstated my argument
and wish to correct it.

While it is true that under existing procedures every active judge on the Court
has the opportunity to participate in the decision as to whether an individual case
receives en banc review and under the proposed reorganization only the active
judges assigned to one of the 3 divisions would participate, it is not true, as I stated,
that only the “resident judges” (those residing in the division) would vote on the en
banc decision. Rather, all active division judges, but not all active circuit judges, as
is now the case, would participate.

i very much regret this unintentional, inaccurate overstatement found on page 55
of the transcript, from the last 3 words of line 17 to the first word on line 22.

Thank you for allowing me to correct the record.

Sincerely yours,
RoNALD L. OLSON.

PREPARED STATEMENT OF HON. GORDON H. SMITH, A U.S. SENATOR FROM THE
STATE OF OREGON

Mr. Chairman, and members of the Committee, I thank you for this opportunity
to provide testimony in support of S. 253, the Federal Ninth Circuit Reorganization
Act of 1999. I would also like to extend my appreciation to the Honorable Judge
Diarmuid F. Scannlain, United States Circuit Judge for the Ninth Circuit for his
forthrightness, and willingness to provide his professional perspective on this impor-
tant issue facing the Ninth Circuit.

Mr. Chairman, the Ninth Circuit, encompassing about 1.4 million square miles,
faces an uncertain future in terms of its ability to serve a growing population, and
ever-growing caseload. Serving more than 50 million people, the Ninth Circuit Court
of Appeals handles over 8,500 filings per year—with a reversal rate of about 95 per-
cent. By the year 2010, the Ninth Circuit population will increase in size by 43 per-
cent—which under the current conditions, could only result in a significant increase
in caseload and reversal rate. While I understand that Judge O’Scannlian and I face
similar opposition from our respective colleagues with respect to our position on this
issue, I believe that S. 253 is an equitable solution that will ultimately result in
a more consistent and predictable Ninth Circuit Court of Appeals.

In 1997, Congress charged the Commission on Structural Alternatives for the Fed-
eral Courts of Appeals to study and make recommendations to Congress with re-
spect to changes in the boundaries and structure of the Ninth Circuit Court of Ap-
peals. The Commission recommended that “Congress enact a statute organizing the
Ninth Circuit Court of Appeals into three regionally based adjudicative divisions—
the Northern, Middle and Southern—each division with a majority of its judges resi-

26 The creation of larger circuits by consolidation was one of the possibilities discussed by the
Federal Courts Study Committee in addition to a “unified” court, and other alternative. See
Study Committee Report, supra. at 122-23.

The potential for mergers itself raises some interesting questions. For example, would the
Fifth and the Eleventh Circuits decide that their amicable divorce a few years ago was a mis-
take and decide to live together once again? Having been created by a merger not long ago,
would the Federal Circuit now join with the D.C. Circuit, a resident of the same city and thus,
a partner with no geographical disincentives?
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dent in its region, and each having exclusive jurisdiction over appeals from the judi-
cial districts within its region.” The legislation you have before today, adopts those
recommendations, and does so without sacrificing the efficacy of the court.

S. 253 is a rational approach that would divide the Ninth Circuit into three re-
gional divisions of the Northern, Middle and Southern, each having exclusive juris-
diction over cases within its region. However, the court will continue to have one
administrative office, and judges will primarily remain within their regions. Impor-
tantly, Northwest cases would be decided by Northwest judges.

As my predecessor, Senator Mark O. Hatfield stated, “The Ninth Circuit’s size has
created serious problems: too many judges spending more time and money traveling
than hearing cases, a growing backlog of cases which threaten to bury each judge,
a dangerous inability to keep up with current case law, a breakdown in judicial
collegiality and, most importantly, a failure to provide uniformity, stability and pre-
dictability in the development of federal law throughout the Western region. It is
increasingly clear that these problems cannot be solved by the reforms already im-
plemented by the Court.”

Mr. Chairman, I commend you for your timely consideration of this important leg-
islation and for this opportunity to testify in support of S. 253, the Ninth Circuit
Reorganization Act of 1999.

PREPARED STATEMENT OF PROF. ARTHUR D. HELLMAN

Summary

1. Although the Commission states that the Ninth Circuit Court of Appeals
“should continue to provide the West a single body of federal decisional law,” its
plan subverts that goal by abandoning circuit-wide stare decisis. This radical step
would authorize, if not encourage, the creation of intracircuit conflicts.

2. The proposed “Circuit Division” would do little to preserve uniformity. The
Commission’s plan places substantial constraints on the Division’s authority. In
all likelihood, decisions of the Circuit Division would be so infrequent, and their
effect on the law of the division so limited, that “the law of the circuit” would
shrink to near-insignificance.

3. The Commission plan is thus not a compromise. Those who want to divide “the
Ninth Circuit” have never cared about the circuit as such; what they have sought
is a division of the court of appeals. And that, for all but a handful of cases, is
what the Commission plan would give them.

4. The rationale for the Commission plan is that “the law-declaring function of
appellate courts requires groups of judges smaller than the present Ninth Circuit
Court of Appeals.” But the arguments offered in support of the rationale do not
stand up under scrutiny.

5. The Commission insists that judges on a large appellate court cannot ade-
quately monitor other judges’ decisions. The flaw is that the Commission lumps
together two very different activities: keeping up with circuit law, which is some-
thing done by individual judges, and monitoring panel opinions, which is done by
the court as an institution. Judges today need not keep up with circuit law in
order to make use of opinions when they are relevant. Effective monitoring does
not require that all judges keep up with all opinions. The evidence indicates that
%\Tinth Circuit judges can and do monitor the opinions rendered by their col-
eagues.

6. The Commission argues that “large appellate units have difficulty developing
and maintaining consistent and coherent law.” But it disdains empirical research
and relies instead on “perceptions” and its own (unspecified) experience. That is
far too little to justify the radical restructuring that it proposes.

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: I appreciate this oppor-
tunity to express my views on S. 253 and the Final Report of the Commission on
Structural Alternatives for the Federal Courts of Appeals (White Commission). S.
253, the Ninth Circuit Reorganization Act, would implement the Commission’s rec-
ommendation regarding the Ninth Circuit. The Commission’s proposal would keep
the Ninth Circuit intact but divide the court of appeals into three “semi-autono-
mous” adjudicative units.

The Commission’s plan gives the appearance of compromise and moderation. But
appearances are deceiving. The Commission plan is not a compromise; it gives one
side almost everything it wants. And far from being moderate, it embodies a novel
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approach to “the law-declaring function of appellate courts” that is flawed both in
conception and in execution.

This leap into the unknown might be justified if the Commission had dem-
onstrated the existence of a problem of serious dimensions that could not be dealt
with in any other way. On the contrary, in explaining its key conclusion—that “the
law-declaring function of appellate courts requires group of judges smaller than the
present Ninth Circuit Court of Appeals”—the Commission offers remarkably little
in the way of proof. The Commission simply does not make the case for the radical
restructuring that it proposes.

Introduction

Five experiences have shaped my views on S. 253 and the White Commission re-
port. First, from 1973 through 1975 I served as deputy executive director of the
Commission on Revision of the Federal Court Appellate System (Hruska Commis-
sion). In that capacity I drafted the report that recommended that the Ninth Circuit
be divided into two new circuits. (For a discussion of why that recommendation is
no longer persuasive, see Hellman, Dividing the Ninth Circuit: An Idea Whose Time
Has Not Yet Come, 57 Mont. L. Rev. 261, 26474 (1996).)

Second, in 1978-79 I was the director of the central legal staff of the Ninth Cir-
cuit Court of Appeals. My responsibilities included devising and implementing pro-
cedures that would assist the court to do its work more effectively, and in particular
to meet the new needs created by the expansion of the court from thirteen to twen-
ty-three active judges.

Third, in the late 1980s I directed a study by fourteen legal scholars and political
scientists of the structural and procedural innovations implemented by the Ninth
Circuit during the period 1976-1988. The fruits of that study were published by
Cornell University Press in 1990; the title of the book is “Restructuring Justice: The
Innovations of the Ninth Circuit and the Future of the Federal Courts.”

Fourth, as stated by the Federal Judicial Center in the report submitted to Con-
gress on Structural and Other Alternatives for the Federal Courts of Appeals, I have
conducted “the only systematic study of the operation of precedent in a large cir-
cuit.” This research has been published in several articles, including Jumboism and
Jurisprudence: The Theory and Practice of Precedent in the Large Appellate Court,
56 U. Chi. L. Rev. 541 (1989).

Finally, earlier this year, Chief Judge Hug appointed me to a 10-member Evalua-
tion Committee whose mission is “to examine the existing policies, practices and ad-
ministrative structure of the Ninth Circuit Court of Appeals, in order to make rec-
ommen”dations to its judges to improve the delivery of justice in the region it
serves.

It is an honor to serve on the Evaluation Committee and to work with the Ninth
Circuit Court of Appeals in seeking better ways of carrying out the processes of ap-
pellate adjudication. However, I do not speak for the court or any other institution;
the views expressed here are my own.

I. THE COMMISSION’S PLAN: CONTRADICTIONS AND CONUNDRUMS

The Commission offers a plan that would retain the Ninth Circuit but divide its
court of appeals into three “semi-autonomous” divisions. The plan contains four ele-
ments:

1. Regional jurisdiction over appeals. The present Ninth Circuit Court of Appeals
would be reorganized into three “regionally based adjudicative divisions.” Each di-
vision would hear the appeals filed from that geographical area.

2. Regional assignment of judges. Each division would include seven to eleven
court of appeals judges in active status. “A majority of [the] judges serving on
each division would be residents of the districts over which that division has juris-
diction, but each division would also include some judges not residing within the
division, assigned randomly or by lot for specified terms of at least three years.”

3. Regional performance of the law-declaring function. “Each regional division
would function as a semi-autonomous decisional unit.” This entails two changes
from the current arrangement. The circuit-wide en banc process would be abol-
ished; the functions now performed by the Ninth Circuit’s en banc court would
be performed by en banc courts for each division. More important, divisional deci-
sions—whether by panels or by the en banc court—would be binding only within
the division.

4. Conflict resolution by a “Circuit Division.” In addition to the three regional divi-
sions, the Commission plan would establish a “Circuit Division * * * whose sole
mission would be to resolve conflicting decisions between the regional divisions.”
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The Circuit Division would be composed of the chief judge of the circuit and
twelve active judges—four from each of the regional divisions—who would be se-
lected by lot and who would serve for staggered three-year terms.

The Commission argues that its plan “is the most principled and effective way to
resolve the debate about the Ninth Circuit and its court of appeals.” (Final Report
at 57.) However, analysis of the various elements leads to a very different conclu-
sion. The Commission may be correct in saying that its proposal “addresses the ad-
judicative concerns that have animated calls to split the circuit.” But its confidence
that the plan “will achieve the legitimate ends of * * * those who seek to preserve
[the circuit]” is sorely misplaced.

A. Abandonment of circuit-wide stare decisis

The most radical aspect of the Commission’s proposal is the abandonment of cir-
cuit-wide stare decisis. Today, the Ninth Circuit, like all of the other federal courts
of appeals, follows the rule that panel decisions are binding on all subsequent pan-
els unless overruled by the Supreme Court or by the court of appeals en banc.
Under the Commission’s plan, decisions handed down in one division would be bind-
ing only within that division.

If there was any doubt about the Commission’s commitment to this element of its
plan, it is eliminated by the Commission’s response to the comments by Chief Judge
Hug on the preliminary draft of the Commission report. Judge Hug, speaking for
a majority of the judges of his court, urged the Commission to modify its plan by
making panel decisions binding throughout the circuit “unless * * * overruled by
a circuit-wide en banc court.” The Commission emphatically rejected this suggestion,
stating that this modification “would leave the court of appeals essentially un-
changed as an adjudicative body, and would defeat the purpose of the divisional
structure that we recommend.”

Abandonment of circuit-wide stare decisis would be a logical step if the Commis-
sion were recommending that the Ninth Circuit be kept intact solely for administra-
tive purposes and that three separate courts be created within the circuit for adju-
dication. But that is not the Commission’s plan, nor does the Commission reject the
premise that the law within the Ninth Circuit should be uniform. On the contrary,
the Commission states at the outset that the Ninth Circuit Court of Appeals “should
contir;ue to provide the West a single body of federal decisional law.” (Final Report
at iii.

How, then, can the Commission propose a regime under which “[d]ecisions made
in one division would not bind any other division”? The Commission gives two an-
swers, perhaps three (with the third buried in a footnote).

First, the report contemplates that decisions of other divisions would “be accorded
substantial weight as the judges endeavor to keep circuit law consistent.” As a pre-
diction of judicial behavior, this is well grounded in experience. Circuit judges today
generally respect the decisions of other circuits, and there is no reason to think that
judges in a restructured Ninth Circuit would not accord similar weight to decisions
of other divisions.

On the other hand, there is a difference between respecting precedent and being
obliged to follow it. I have no doubt that judges today often follow precedents they
do not like, simply because it is their obligation to do so. If stare decisis did not
operate circuit-wide, judges would be free simply to reject precedent from another
division. The Commission plan would thus authorize, if not encourage, the creation
of intracircuit conflicts.

This brings us to the Commission’s second and more important response: the cre-
ation of a “Circuit Division.” The Commission insists that the Circuit Division—“a
small, stable, but still representative subset of the court’s judges * * * focused on
conflict resolution”—can insure the maintenance of “desirable circuit-wide uniform-
ity.” (Final Report at 5 1.) This response raises two questions. What does the Com-
mission mean by “desirable circuit-wide uniformity”? And how much uniformity
would the Circuit Division bring? To those questions I now turn.

B. Jurisdiction and authority of the circuit division

The keystone of the Commission plan is the Circuit Division. Without the Circuit
Division, there could be no pretense that the Ninth Circuit Court of Appeals re-
mained intact in anything but name. Each of the regional divisions would be totally
autonomous except for the cumbersome process of rotating judges among the re-
gions. Thus, it is essential to understand how the Circuit Division would operate.

The first thing that stands out is the extraordinary constraints the Commission’s
plan places on the authority of the Circuit Division. The jurisdiction of the Division
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would be limited to resolving “square” conflicts between the regionally organized di-
visions. Further, the Circuit Division could not take any case on its own motion; it
could act only in response to an application for review filed by a party.

1. Only “square” conflicts

What does the Commission mean by “square” conflicts? One plausible interpreta-
tion is that the Commission refers to situations in which one division explicitly re-
fuses to follow a decision handed down in another division. Explicit rejection is the
only treatment of circuit precedent now forbidden to court of appeals panels. It
would be logical to say that when a panel does take advantage of the freedom con-
ferred by the divisional arrangement, the decision would be subject to review by the
Circuit Division to eliminate the disagreement.

Suppose, though, that the panel (or the regional en banc court) distinguishes a
decision from another division that reached a contrary result in a similar case. The
losing litigant argues that, notwithstanding the purported grounds of distinction,
the panel’s resolution conflicts with the other division’s ruling. Could the Circuit Di-
vision find that a square conflict exists and accept the application for review.

If the answer is “yes,” that is an invitation to tiresome wrangling over whether
two decisions really are in conflict. In this regard, it is instructive to consider the
experience of the Florida Supreme Court. That court is vested with jurisdiction to
review “any decision of a district court of appeal * * * that expressly and directly
conflicts with a decision of another district court of appeal * * * on the same ques-
tion of law.” Commentators describe the jurisdiction as “disputatious” and note that
“the existence of conflict often is not so certain, meaning that a brief [seeking re-
view] must engage in a lengthier and more convoluted argument to establish the
Court’s discretion to hear the case.” See Gerald Kogan & Robert Craig Waters, The
Operation and Jurisdiction of the Florida Supreme Court, 18 Nova L. Rev. 1151,
1225, 1238 (1994). That is hardly a model to be emulated.

What makes the arrangement even more problematic in the Ninth Circuit context
is that the judges of the Circuit Division would be questioning the good faith or com-
petence of their own colleagues. If the Circuit Division agrees to review a decision
that has distinguished an opinion handed down by another regional division, that
would be tantamount to saying that the later panel has failed to recognize that the
earlier opinion involved the same issue and required the same result. I suspect that
the Circuit Division judges, taking into account the effect of such a declaration on
collegiality within the circuit and on the legitimacy of the system, would be reluc-
tant to take that step.

These considerations suggest that the jurisdiction of the Circuit Division would
be limited to acknowledged conflicts—conflicts created by the explicit refusal of one
regional division to follow the precedent established by another division. That limi-
tation, however, would substantially undercut the effectiveness of the mechanism.
Indeed, the Circuit Division would be far less able than the existing limited en banc
court to maintain uniformity within the circuit—a mechanism that the White Com-
mission finds wanting.

Under the existing arrangement, Ninth Circuit judges can and do grant rehearing
en banc to resolve tensions in circuit law caused by inconsistencies in doctrines or
outcomes less blatant than explicit rejection. See, e.g., Hale v. Arizona, 993 F.2d
1387, 1389 (9th Cir. 1993) (en banc) (“We consider these questions en banc to re-
solve the tension between [two panel decisions].”); Townsend v. Holman Consulting
Corp., 929 F.2d 1358, 1365 (9th Cir. 1990) (en banc) (overruling panel decision, thus
obvia;lting need to maintain “unstable and awkward” distinction drawn by later
case).

When the Commission issued its draft report in October 1998, it was unclear
whether the narrower or broader interpretation of the Circuit Division’s jurisdiction
was intended. The Final Report appears to endorse the narrower reading. In ex-
plaining how the arrangement it proposes “will ensure clearer, more consistent cir-
cuit law,” the Commission states that “conflicts * * * between divisions will be
more sharply highlighted,” and that the Circuit Division will “choose between ar-
ticulated conflicting points of view.” (Final Report at 49; emphasis added.) This lan-
guage implies that the Circuit Division would be limited to cases in which a panel
explicitly rejected the “point of view” adopted by one of the other divisions. As long
as the panel found grounds of distinction—even “unstable and awkward” grounds—
the Circuit Division would stay its hand.

2. Only upon litigant request

The authority of the Circuit Division would be further constrained by the Com-
mission’s insistence that the jurisdiction of the Division could be invoked only by
a party to a case—and “only after the panel decision had been reviewed by the divi-
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sion en banc or a divisional en banc had been sought and denied.” Here, too, the
Commission plan casts aside one of the mechanisms used by the Ninth Circuit today
to maintain uniformity: the sua sponte panel-initiated en banc call.

Recent decisions illustrate the utility of this procedure. In 1998, the court took
a group of cases en banc sua sponte “to rethink our previous decisions” on the pre-
emption of state tort claims by the Airline Deregulation Act. Charas v. Trans World
Airlines, Inc., 160 F.3d 1259 (9th Cir. 1998). The en banc opinion explained, “Be-
cause of the need to clarify the law in this area, these cases were taken en banc
after they were assigned to a three-judge panel, but prior to the panel’s rendering
a decision.” The en banc court issued a unanimous opinion overruling two panel de-
cisions and establishing the law for the entire circuit. This process would not have
been possible under the Commission’s plan. More recently, the court accepted a pan-
el’s sua sponte en banc call to resolve “an irreconcilable conflict in this circuit’s case
law regarding the standard of review for rulings on the prosecution’s use of peremp-
tory challenges.” Tolbert v. Gomez,—F.3d—(9th Cir. 1999) (No. 97-55004). The court
eliminated the inconsistency without waiting for a litigant’s request and without
waiting for the panel to issue an opinion.

C. The commission’s narrow vision of uniformity

Supporters of the Commission plan are caught on the horns of a dilemma. If the
Circuit Division can review decisions even when the regional panel insists that the
other division’s ruling is distinguishable, it opens the door to time-consuming and
uncollegial disputation over whether the new case creates a “square” conflict. But
if the Circuit Division is limited to hearing cases in which one division has explicitly
rejected another division’s precedent, it will be powerless to eliminate less blatant
inconsistencies of the kind that arouse concern today.

Is there any escape from this quandary? The White Commission gives what it
may regard as a partial answer. In a little-noticed footnote—not included in the Oc-
tober 1998 draft report—the Commission reveals that its vision of “uniformity” is
a narrow one. The Commission’s text refers to “conflicts on issues for which circuit-
wide (or state-wide) uniformity is important.” (Emphasis added.) The footnote ex-
plains:

[W]e envision that [the function of the Circuit Division] will be focused
on maintaining uniformity on issues of law that matter to the entire circuit
or to a state (such as California) that is in more than one division. For ex-
ample, it would be highly undesirable if the Northern and Southern Divi-
sions established different rules on an admiralty issue. On the other hand,
it would not appear to matter whether all divisions had the same rule of
law with respect to the factors to be considered in granting an adjustment
for abuse of trust under the Sentencing Guidelines. (Final Report at 44
n.99.)

Although the Commission does not generalize from its two examples, this passage
implicitly draws a distinction emphasized by the Federal Courts Study Committee
in its analysis of conflicts between circuits. The Study Committee recognized that
not all intercircuit conflicts are “intolerable,” and it posited that one criterion for
identifying “intolerable” conflicts is that they “impose economic costs or other harm
to multi-circuit actors.” The White Commission’s examples suggest that it draws the
line in the same way.

In the aftermath of the Study Committee report (and at the request of Congress),
I conducted a study of unresolved conflicts between federal judicial circuits. The
study concluded that, more often than not, unresolved conflicts do not pose a serious
threat to the activities of multi-circuit actors. Indeed, on many issues the subject
matter alone virtually forecloses any effect on multi-circuit actors. This is true of
sentencing issues, as suggested by the White Commission; it is also true of most
civil rights issues and most issues involving the elements of federal crimes. In dis-
claiming the importance of circuit-wide uniformity on these issues, the Commission
is implicitly telling us that the Circuit Division need not resolve even “square” con-
flicts in large and important areas of federal law.

Two other aspects of the distinction also warrant mention. First, “square” conflicts
on issues affecting multi-circuit actors are probably less common than “square” con-
flicts on issues such as the interpretation of federal criminal statutes or sentencing
guidelines. Second, the concerns that underlie the desire for uniformity between di-
visions on matters of admiralty law and other issues affecting multi-circuit actors
apply equally to uniformity between circuits. For that reason, these concerns often
guide the Supreme Court in the exercise of its certiorari jurisdiction. If the Circuit
Division is confined to resolving “square” conflicts on issues affecting multi-circuit
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actors, it will have little to do, and that little may well be overtaken in short order
by Supreme Court decisions.

D. The shriveled “law of the circuit”

In sum, there is less to the Circuit Division than meets the eye. The Circuit Divi-
sion would resolve only “square” conflicts—a category apparently limited to cases in
which one division has explicitly rejected another’s precedent. It would act only
upon the request of a party, and it would probably limit itself to issues that affect
the operations of multi-circuit actors—a circumstance that is the exception rather
than the rule. In all other respects, the law in each division would be left to develop
separately.

One other element of the Commission plan comes into play here. The Commission
contemplates that after granting review, “the Circuit Division will simply resolve the
issue in conflict, and return the case to the regional division for such other proceed-
ings as are necessary.” (Final Report at 46; emphasis added.) This too suggests a
narrow view of the Circuit Division’s field of operation, and it reinforces the suppo-
sition that the Circuit Division would confine itself to discrete issues on which there
is an explicit disagreement.

What would the consequences of this arrangement be? I believe that, before very
long, the three divisions would be carrying out their law-declaring functions almost
as separate courts. Decisions of the Circuit Division would be so infrequent, and
their effect on the law of the division so limited, that “the law of the circuit” would
shrink to near-insignificance.

E. Isolation of the divisions

The scenario I have described is made even more likely by the probable fate of
another element of the Commission’s plan, the long-term random rotation of judges
among the divisions. Here is what the Commission has to say about the rotation
feature in its report:

A majority of judges serving on each division would be residents of the
districts over which that division has jurisdiction, but each division would
also include some judges not residing within the division, assigned ran-
domly or by lot for specified terms of at least three years. (Final Report at
43.)

The draft statute is somewhat more open-ended:

A majority of the judges assigned to each division shall reside within the
judicial districts that are within the division’s jurisdiction * * *; provided,
however, that judges may be assigned to serve for specified, staggered
terms of three years or more, in a division in which they do not reside. Such
judges shall be assigned at random, by means determined by the court, in
such numbers as necessary to enable the divisions to function effectively.
(Final Report at 94.)

Even here, there is some ambivalence about long-term cross-division assignment
of judges. (Compare “would” in the report text with “may” in the draft statute.) And
when Senator Murkowski (joined by Senator Gorton) introduced the legislation im-
plementing the Commission proposal, he offered the “strong suggestion” that the
Senate Judiciary Committee eliminate the rotation requirement altogether.

I believe that if the Commission plan were to be enacted into law, the Murkowski
view would prevail. I say this because there is simply no constituency for the long-
term random rotation of judges among divisions. The northwestern senators—who
until now have been the most ardent advocates of splitting the circuit—have already
made clear their opposition to this feature. And the circuit judges, most of whom
do not want any division of the circuit or the court, would be equally opposed to
long-term cross-division assignment. A judge living in Alaska would hardly relish
the prospect of flying to Pasadena or Phoenix for every argument calendar for three
long years. A judge from Los Angeles would not want to hear all of his or her cases
in the northwest.

I am not suggesting that judges would hear cases only in their own region. On
the contrary, short-term cross-division assignment of judges would certainly be a
feature of the arrangement, if only because caseloads will seldom be proportional
to the number of judges residing in each of the regions. But that is little different
from current use of, for example, district judges and senior judges from other cir-
C}l:its. The judges regularly sitting in each division would be the judges who reside
there.
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F. Conclusion: the compromise that isn’t

What happens when you put all of this together? In all likelihood, the result
would be something like this. In each division, cases would be adjudicated largely
by a self-contained group of judges bound only by the precedents they themselves
have handed down. The Circuit Division would intervene to provide circuit-wide law
only on the rare occasions when a panel or en banc court in one division has explic-
itly rejected another division’s precedent on an issue that affects multi-circuit actors.
In many—perhaps most—areas of the law, each division would develop its own line
of precedent. The “law of the circuit” would become almost an irrelevance.

This analysis explains why the Commission plan is not a compromise. Those who
want to divide “the Ninth Circuit” have never cared about the circuit as such. It
is a matter of indifference to them whether the circuit council, the Bankruptcy Ap-
pellate Panel, the circuit conference, and other circuit institutions remain as they
are. What they have sought is a division of the court of appeals. And that, for all
but a handful of cases, is what the Commission plan would give them.

II. THE COMMISSION’S FAULTY DIAGNOSIS

Notwithstanding its flaws and limitations, the divisional structure plan might be
worth pursuing if the Commission had identified a serious problem in the Ninth
Circuit Court of Appeals that could be solved only through reliance on smaller adju-
dicative units. But on the evidence of the Commission report, no such problem ex-
ists.

The rationale for the Commission plan is that “the law-declaring function of ap-
pellate courts requires groups of judges smaller than the present Ninth Circuit
Court of Appeals.” This rationale rests in turn on two overlapping arguments. First,
judges in a large appellate court are unable “to monitor all the decisions the entire
court of appeals renders.” Second, “large appellate units have difficulty developing
and maintaining consistent and coherent law.” Neither argument stands up under
scrutiny.

A. Monitoring of panel opinions

Central to the Commission’s vision of effective appellate adjudication is the “mon-
itoring” of panel opinions by other judges of the court. The Commission puts it this
way:

Courts of appeals rely on their judges to monitor the decisions of all pan-
els of the court so that their own decisions are consistent with earlier deci-
sions of the court and so that the court can identify and correct any
misapplication or misstatements of the law. * * * The volume of opinions
produced by the Ninth Circuit’s Court of Appeals and the judges’ overall
workload combine to make it impossible for all the court’s judges to read
all the court’s published opinions when they are issued. (Final Report at
47.)

For several reasons, the Commission’s reliance on this theory is misplaced.

First, as Chief Judge Hug and his colleagues have aptly stated, the assumption
that judges cannot keep sufficiently abreast of circuit law without reviewing opin-
ions as they come out “is a relic of the pre-computer era.” Before computers, opin-
ions would not appear in the advance sheets for weeks or months; digests, citators,
and other research tools lagged even further behind. On a large court, the only way
a judge could avoid an inadvertent conflict with another panel’s decision was to read
opinions as they came out, sort them into piles by subject matter, and perhaps keep
a personal index of important rulings.

Today, conditions are very different. If a judge is considering a case involving
NEPA or FOIA or Miranda or Noerr or any other issue, all of the court’s decisions
on point, no matter how recent, can be accessed in seconds through Westlaw and
Lexis. In addition, the Ninth Circuit has its own computerized case inventory tools.
A judge may scan newly filed opinions simply to get a sense of what is going on
in the court, but to collect cases in an effort to replicate the computerized databases
would be a waste of time.

Second, the Commission lumps together two very different activities: keeping up
with circuit law and monitoring panel opinions. Keeping up with circuit law is some-
thing done by individual judges. As already indicated, with all circuit law now easily
retrievable by computer when it is needed, there is no particular reason for individ-
ual judges to acquire familiarity with decisions that have no relevance for any of
their current cases.



182

Monitoring panel opinions, in contrast, is something that the court does as an in-
stitution. The purpose of monitoring, as the Commission suggests, is to identify
panel decisions that conflict with earlier decisions of the court or that misstate the
law. But effective monitoring does not require that all judges keep up with all opin-
ions. As long as each opinion receives some scrutiny by off-panel judges, the objec-
tives can be met.

Third, the Commission goes off track by referring to “[t]he volume of opinions pro-
duced by the Ninth Circuit’s Court of Appeals.” (Emphasis added.) What the Com-
mission fails to mention is that the volume of published opinions does not correlate
with circuit size. In 1998, three other circuits produced a larger number of published
opinions than did the Ninth Circuit.

(The analysis is limited to published opinions because only published opinions
contribute to the law of the circuit. Also, I recognize that 1998 may have been aber-
rational for the Ninth Circuit, in that the court’s output of published opinions was
probably reduced by its high vacancy rate. However, it is not uncommon for other
circuits to approach or exceed the output of the Ninth Circuit.)

One would think that, other things being equal, an annual output of 800 opinions
could be monitored more easily by 28 judges than by 14. Opinions are not fungible,
and neither are judges. The larger the number of judges engaged in the monitoring
process, the greater the likelihood that a particular error or inconsistency will catch
the eye of at least one member of the court.

Finally, the evidence leaves no doubt that the judges of the Ninth Circuit Court
of Appeals engage in a substantial amount of opinion monitoring. In the four-year
period ending in 1997, there were more than 300 cases in which an off-panel judge
initiated en banc activity. (This figure includes only cases in which the off-panel
judge formally invoked the en banc procedures of the court’s General Orders. It does
not include cases—perhaps quite numerous—in which the off-panel judge commu-
nicated only with the panel members.) Even when the court did not vote on an en
banc call, the off-panel judge’s comments often resulted in modification of the panel
opinion and sometimes in a modification of the disposition.

In this light, the Commission’s concerns about the supposed difficulties of opinion
monitoring in the “large appellate unit” ring hollow. Judges today need not read
opinions as they come out in order to make use of them when they are relevant.
As for monitoring, the evidence indicates that the judges of the Ninth Circuit can
and do monitor the opinions rendered by their colleagues.

B. Maintaining coherent and consistent law

Monitoring, of course, is not an end in itself, but a means to an end. The Commis-
sion’s principal argument is that “large appellate units have difficulty developing
and maintaining consistent and coherent law.” (Final Report at 47.) The Commis-
sion thus aligns itself with those who believe that inconsistencies in panel decisions
are more common in the Ninth Circuit than in other circuits.

What is the basis for this conclusion, so critical to the Commission’s recommenda-
tion? The Commission refers to “perceptions” of inconsistency and to its own “judg-
ment, based on experience.” The “experience” is not specified or described. This is
a remarkably weak foundation on which to build so substantial a structure.

The Commission acknowledges “the literature on [the] subject,” including my own
empirical studies of inconsistency in the Ninth Circuit. The Commission’s only re-
sponse is to say that consistency and predictability cannot be “reduce[d] * * * to
statistical analysis” because the “concepts are too subtle, the decline in quality too
incremental, and the effects of size too difficult to isolate, to allow evaluation in a
freeze-framed moment.” (Final Report at 39-40 & n.39.)

It is the Commission’s prerogative to reject the methods or conclusions of empiri-
cal research, but it is regrettable that the Commission simply gives up and declares
that the concepts are too subtle to warrant analysis. For example, what does the
Commission mean by “evaluation in a freeze-framed moment”? The research I con-
ducted, and which the Commission cites, embraced two distinct years of the Ninth
Circuit’s work, and the evaluation involved decisions rendered over a much longer
period of time.

Although the Commission is not willing to credit systematic empirical research,
it is willing to rely on “perceptions.” The reference to “perceptions” apparently incor-
porates the brief account earlier in the report of the Commission’s survey of district
judges and lawyers in the Ninth Circuit and nationwide. The survey is a valuable—
indeed unique—source of information, and happily the Commission has made avail-
able a complete account of the findings in its Working Papers. Those findings raise
some doubts about the conclusions drawn by the Commission.

Consider one of the specific points cited by the Commission in its report:
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Ninth Circuit lawyers, more often than others, reported as a “large” or
“grave” problem the difficulty of discerning circuit law due to conflicting
precedents, and the unpredictability of appellate results until the panel’s
identity is known. (Final Report at 40.)

When we look at the corresponding table in the Working Papers, we find that,
indeed, Ninth Circuit lawyers were more likely than lawyers in other regional cir-
cuits to have experienced problems in “discerning circuit law due to conflicting
precedents.” (Working Papers at 86, Item 20g.) But two other points also stand out:

¢ The Ninth Circuit lawyers who viewed the problem as “large” or “grave” con-
stituted only one-quarter of the respondents.

¢ The highest proportion of lawyers giving this response came not from the Ninth
Circuit, but from the Federal Circuit—a court of 12 judges, all of whom sit in
the same city.

A similar pattern can be seen in the responses to the question “how big a problem
is the unpredictability of results until the panel’s identity is known?” (Working Pa-
pers at 87, Item 20j.) Ninth Circuit lawyers were more likely to have experienced
problems than lawyers in other regional circuits, but so were lawyers practicing be-
fore the Federal Circuit. Interestingly, one out of seven lawyers experienced a
“large” or “grave” problem of unpredictability in the First Circuit, which has only
six judgeships and enjoys a reputation for collegiality. (The Commission, in explain-
ing what it means by “collegiality,” quotes at length from a book by the former chief
judge of the First Circuit.)

These findings point to the need for caution in interpreting the survey results.
The question is not whether particular phenomena are associated with the Ninth
Circuit Court of Appeals, but whether those phenomena are causally linked to cir-
cuit size. On this score, a recent news story about the Court of Appeals for the Fed-
eral Circuit provides a useful perspective. (National Law Journal, Aug. 3, 1998, at
A-1.) The story notes that some members of the intellectual property bar “accuse
the specialized court of unpredictability, claiming that judges are deeply divided on
basic patent doctrine, [and] that results are often panel-dependent.” The story elabo-
rates:

This factionalism leads to a crap-shoot mentality among lawyers who say
the outcome of their cases depends too heavily on who sits on a particular
panel. Because the U.S. Supreme Court rarely reviews patent cases, the
panels’ inconsistent rulings remain unresolved. * * * Some say the court
should take more cases en banc.

To anyone who has followed the debate over dividing the Ninth Circuit, these
comments will sound uncannily familiar. They are precisely the kinds of comments
that give rise to the “perceptions” that the Commission relies on. Yet no one would
argue that the Court of Appeals for the Federal Circuit is too large and should be
divided into smaller adjudicative units.

I do not know whether the criticisms of the Federal Circuit are justified. Nor
would I want the Ninth Circuit to view the survey findings with complacency. I do
suggest that the “perception” evidence drawn from the survey offers little support
for the Commission’s conclusion that “large appellate units have difficulty develop-
ing and maintaining consistent and coherent law.”

Finally, there is (to borrow a favorite allusion of Chief Justice Rehnquist) the evi-
dence of the dog that did not bark in the night-time. If inconsistency is as much
of a problem as the Commission believes it is, examples should be easy to find. The
Commission compiled a voluminous record of testimony and statements dealing with
the Ninth Circuit, yet not a single witness came forward with examples—systematic
or even anecdotal—of conflicts between Ninth Circuit panel decisions. It is not even
clear what kinds of conflicts the Commission has in mind—whether it believes that
panels are ignoring relevant precedents, or that panels are drawing unpersuasive
distinctions, or some combination of the two.

The absence of examples and the lack of specificity are emblematic of the flimsy
evidentiary support that underlies the Commission’s plan. At most, the Commission
has shown that there is some dissatisfaction with the Ninth Circuit Court of Ap-
peals’ performance of its law-declaring function. The Commission has not dem-
onstrated the existence of problems that would be cured by dividing the court into
three largely autonomous decisional units.

III. CONCLUSION

The Commission’s proposal for regionally based adjudicative divisions reflects a
conscientious attempt to respond to criticisms of the Ninth Circuit Court of Appeals
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“while preserving [an] administrative structure that no one has seriously chal-
lenged.” Unfortunately, the plan is flawed both in conception and in execution. It
is unlikely to accomplish its goals, and it has the capacity to produce much mischief.
I urge the Committee to reject the proposal and to allow the Ninth Circuit Court
of Appeals to continue its course of productive experimentation “to improve the de-
livery of justice in the region it serves.”

PREPARED STATEMENT OF DANIEL J. MEADOR, JAMES MONROE PROFESSOR OF LAW
EMERITUS, UNIVERSITY OF VIRGINIA

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: This subcommittee is to be
highly commended for setting in motion a process that will lead, I fervently hope,
to enactment of the essential provisions of S. 253. That bill embodies the rec-
ommendations contained in the Final Report of the Commission on Structural Alter-
natives for the Federal Courts of Appeals (the Commission), submitted to the Con-
gress and the President on December 18, 1998. It was my privilege to serve as Exec-
utive Director of the Commission, and I am pleased to respond to the invitation to
submit a statement to the subcommittee.

Before my work with the commission this past year, I had spent more than a
quarter-century studying federal and state appellate courts and working with
judges, the Department of Justice, other organizations, and Congressional commit-
tees to improve those courts. So I present this statement not solely from the stand-
point of my service as the Commisssion’s Executive Director—indeed I do not speak
here for the Commission—but as one who has labored long in the appellate vine-
yards, always, to borrow from Lord Macaulay, to reform them in order to preserve
them—to preserve them as vital organs of government under law in the face of con-
tinued docket growth and changing circumstances.

Pursuant to its Congressional mandate, the Commission spent ten months of in-
tensive study of the courts of appeals, resulting in the most thorough and in-depth
examination of the federal appellate system since the Hruska Commission report of
1973 (Commission on Revision of the Federal Court Appellate System). While no
proposals for structuring the courts and adjusting their processes is perfect—there
are always advantages and disadvantages to be weighed—it is doubtful that any
other body can or will devote the time and resources to developing a better set of
proposals. Having looked to this Commission for guidance—and the Commission
having done what it was directed to do—Congress would do well, after hearings and
due deliberation, to enact into law its recommendations. If this opportunity to ’fix”
the federal’ appellate courts for the next century is not taken, the thirty-five year
old controversy over the Ninth Circuit will continue to fester, with its dysfunctional
and debilitating consequences and with its damage to the status of the federal
courts in the public mind. Moreover, an opportunity will have been lost to equip all
the courts of appeals with the means of coping with future growth.

Inasmuch as the Commission’s report gives particular attention, as the statute di-
rected, to the Ninth Circuit, I devote the bulk of my statement to that subject.

THE NINTH CIRCUIT AND ITS COURT OF APPEALS

The commission’s report provides an important insight that has not heretofore
been appreciated, namely, that there is a significant distinction between a judicial
circuit and a court of appeals. A circuit is purely an administrative entity, organized
on a territorial basis, and should be evaluated as such. A court of appeals, by con-
trast, is an adjudicative body, charged solely with deciding appeals. Informal dis-
course among lawyers and judges tends to equate the two. For example, when one
hears that “Judge X is on the Ninth Circuit,” it is understood as meaning that
Judge X is a member of the court of appeals for the Ninth Circuit. The statement
that “the Ninth Circuit held that * * *” is understood to mean that the Ninth Cir-
cuit Court of Appeals made such a holding. While this may be useful as shorthand,
it has the unfortunate consequence of leading persons to think that the circuit and
its court of appeals are indistinguishable. This leads to the assumption that the only
way to address problems of an overgrown court of appeals and to create more man-
ageable appellate units is to split the circuit. The Commission’s report rejects that
premise and makes it plain that circuit splitting is not the only way to deal with
problems of growth in a court of appeals.

The commission’s enunciation of this distinction between circuit and court pro-
vides a valuable premise not only for dealing with the Ninth Circuit, but also for
the consideration of the nationwide circuit structure for many years to come. It is
hoped that Congress will accept and act upon this premise.
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After close examination of the Ninth Circuit, the Commission concluded that the
problems agitating much of the bench, bar, and public officialdom relate only to the
court of appeals and not to the circuit. Believing that the remedy should be tailored
to the problems, the Commission recommended that the circuit be left to function
intact administratively, but that the difficulties of the huge, 28-judge court of ap-
peals—a court certain to grow larger in the years ahead—which purports to function
as a single decisional unit, be addressed by restructuring the court into regional ad-
judicative divisions, thereby creating smaller, more manageable appellate forums.

The benefits and advantages of the recommended divisional structure are these:

1. Heightened uniformity in circuit court law

An argument that has been heard against the divisional structure is that it will
increase intra-circuit conflicts, as the decisions rendered in one division need not be
regarded as binding precedents in other divisions. But the opposite is true; uniform-
ity will be increased by a divisional structure. Currently, the court of appeals func-
tions through dozens and dozens of ever-shifting panels. In practice, the court uses
more than 40 judges annually (district judges and visiting circuit judges, in addition
to its own judges). Those panels decide thousands of cases annually. In theory, a
decision by any one of those panels is considered to be a precedent binding on all
judges and panels of the court. But according to many participants and observers,
the vast body of case law generated by this multitude of panels is in many instances
unharmonious, ranging from direct conflicts to near-conflicts to divergences in tone
and reasoning. Those who assert that this is not the situation appear not to ac-
knowledge the realities as seen by many others. In theory, the court’s existing en
banc process irons out all conflicts. But again, theory does not accord with reality.
According to many participants and observors, the court’s limited en banc procedure
is inadequate and ineffective to monitor and conform those thousands of decisions.

By contrast, the divisional structure would provide an effective means for main-
taining uniformity within each division because its seven to 11 judges could monitor
all divisional decisions and could sit in a true en banc whenever necessary to resolve
conflicting panel decisions. There would thus be only three decisional units (the
three regional divisions) among which conflict could arise instead of the many doz-
ens or hundreds of panels, as at present. When an interdivisional conflict did arise,
it could be resolved far more-quickly and inexpensively through the Circuit Division
than is possible with the current en banc process.

2. Reduced judicial burdens, increased coherence in settling circuit law

A key here is the recommended Circuit Division. It would be a continuously func-
tioning body, with a stable, though gradually rotating, membership, drawn from
throughout the circuit, available at all times to resolve inter-divisional conflicts
quickly. There would be no administrative hassle in having to assemble a fresh
group of judges for each case, as is done in present practice. The Circuit Division’s
resolution of such conflicts would require no elaborate additional process, such as
en banc rehearings presently involve. It would resolve the conflict on the papers
filed in the regional division, without any additional briefing or oral argument. Its
sole mission would be to decide whether position A or position B should be adopted.
It would be, as some have said, a “tie-breaker.” Because it would be a stable, on-
going body, its judges would become accustomed to working together and could thus
dispose of business more efficiently. The present Ninth Circuit limited en banc func-
tions through judges who are unlikely to have worked together before in deciding
cases and will never do so again—hardly the picture of an appellate court, as such
is understood in the Anglo-American legal world.

The Circuit Division should not be confused with the en banc procedure long fa-
miliar in the federal courts of appeals. It would be a quite different entity. In addi-
tion to being a stable on-going body, a key difference is that it would not be involved
in the difficult and controversial business of deciding important or unsettled legal
issues, where there is no inter-divisional conflict. It would act only when such a con-
flict is presented. The Circuit Division would, of course, need to decide when a con-
flict existed so as to act, but this would not involve any additional litigation. The
judges would examine the assertion of a conflict and decide for themselves, as a
matter of unreviewable discretion, whether there is indeed the kind of conflict that
needs circuit-wide resolution.

The divisional plan would make each judge a more effective monitor of the court’s
output and would enable each to play a meaningful role in shaping uniform case
law. Presently, no Ninth Circuit appellate judge can possibly read or even cursorily
glance at all of the thousands of decisions the court as a whole produces annually.
As a member of a division of from 7 to 11 judges, he or she could do so. Now each
judge must consider and respond to en banc calls from each of the other judges—
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27 when the court is at full strength. That takes time away from the routine busi-
ness of deciding appeals and writing opinions. Under the divisional plan, each judge
would need to consider en banc calls from only six to ten other judges. Moreover,
when an en banc is held, every judge of the decisional unit—the division—can fully
participate, something that is impossible on the court of appeals as it is presently
organized.

The Circuit Division is, of course, another tier in the judicial system, but it is a
minimal tier, not, as just explained, one that involves the full panoply of briefing
and argument. It could act expeditiously on existing papers with minimal expense
to litigants. Moreover, some additional tiers in the system are probably inevitable,
as the volume of appeals and number of judges grow. Indeed, Justice Bryer, in a
letter to the Commission, suggested “tiering” in the judicial hierarchy as a promis-
ing approach to anticipated growth.

3. Restored relationship between the appellate forum and the people and territory it
serves; appropriate accommodation of Federal and regional interests

The federal appellate structure nationwide is built on the concept of regionalism,
balanced with concern for the federalizing function of the appellate courts—a con-
cept endorsed by the Judicial Conference in its Long Range Plan. The larger the
circuit’s territory, the more attenuated the regional relationship becomes. The Ninth
Circuit is the extreme, and it is the sense of many judges, lawyers, and observers
that this relationship is there stretched too thin. Compare the Ninth Circuit, em-
bracing nine large states, with most of the other circuits: 1st (four states), 2nd
(three states), 3rd (three states), 4th (five states), 5th (three states), 6th (four
states), 7th (three states), 11th (three states). To assert that the entire Ninth Cir-
cuit, stretching from Arizona to Alaska and from Montana to Hawaii, is a single re-
gion, in the sense relevant here, taxes credulity. One can reasonably ask why the
lawyers, litigants, and citizens in the territory of the Ninth Circuit should be denied
the benefits of regionalism enjoyed in those other circuits.

Regionally based divisions would bring the regional interest back into balance in
the Ninth Circuit, and would do so without splitting the circuit. The federalizing
function would continue to be served because each division would include the terri-
:ciory of more than one state, and judges from more than one state would sit on each

ivision.

In my view, this consideration alone is sufficient to call for enactment of the divi-
sional plan, even if one does not accept the other arguments that support it.

4. An appellate court preserved

The commission’s report embodies a traditional conception of appellate courts de-
rived from two centuries of experience. This traditional conception is that of a rel-
atively small group of judges working regularly together in considering and deciding
appeals, collaborating in arriving at commonly agreed reasoning and result in each
case. Whether one agrees with the recommendations for a divisional plan for a court
as large as the Ninth Circuit Court of Appeals depends to a considerable extent on
whether one shares that view of an appellate court. Those who oppose the divisional
plan appear not to do so; acceptance of their view would work a radical alteration
in the nature of appellate courts. Thus, the federal appellate courts are at a cross-
roads, presenting Congress with the necessity of deciding the nature of those judi-
cial bodies for generations to come. This decision involves a fundamental matter of
value judgment, one not determined by empirical studies or statistics or conflicting
factual assertions over whether there is this or that degree of inter-circuit conflict.
Rather, it involves belief rooted in experience about the nature of an institution.

Appellate judges do not act alone, as trial judges do. They must function as a
team, a team whose members are constantly interacting in the decisional process.
This conception is often summed up in the word “collegiality.” One of the best state-
ments of this quality in an appellate court—what he called ’judiciality”—comes from
Judge Frank Coffin, former chief judge of the U.S. Court of Appeals for the First
Circuit. He says that it involves “the deliberately cultivated attitude among judges
of equal status working in intimate, continuing, open, and noncompetitive relation-
ship with each other * * *

It takes little imagination to understand that 28 judges, or any very large num-
ber, cannot work in an “intimate, continuing” relationship. In the Ninth Circuit,
each judge is unlikely to serve on a panel with any other judge of the court more
than once every three years. The judges may be acquainted with each other and cor-
dial in tl};eir relationships, but they do not constantly function together in adjudica-
tive work.

Under the traditional conception, an appellate court is a special kind of body, ba-
sically different from a legislative body or any other entity. Those who do not share
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this conception place little or no value on the kind of collegiality described by Judge
Coffin, and they see no problem in an appellate court of near infinite size. At the
Commission’s public hearings, some of those who defended the present organization
of the Ninth Circuit Court of Appeals were unwilling to say that a court of even
forty or fifty judges, attempting to function as a single decisional entity, presented
a problem. Apparently to those holding that view, a random threesome of strangers
brought together every three years is sufficient to satisfy the appellate process in
the American legal order. The Commission’s report implicitly rejects that view, and
I urge Congress to do so.

The divisional plan would preserve the traditional conception of an appellate court
by establishing decisional units of from seven to 11 judges each. The plan would
permit an indefinite number of judges to be added to the court to meet increased
business without eroding the essential nature of an appellate forum, as additional
divisions of this size could be created. Without such a plan, we will lose institutions
that have served the law well and will have in their place ever-growing Towers of
Babel, increasingly unknown courts composed of a vast number of semi-strangers.

THE COURTS OF APPEALS GENERALLY

As charged by statute, the Commission examined the structure and alignment of
the federal appellate system as a whole, and it did so with an eye to the future.
It reached these conclusions: (1) There will be continuing growth in the volume of
appeals in the years ahead. (2) The rapidity and magnitude of growth will vary
among the circuits and among types of cases. (3) It is impossible to predict with con-
fidence any of these future developments beyond the assertions just made. Given the
difficulty of predicting the rate, amount, and type of growth in each circuit, the
Commission concluded that it is not prudent to prescribe by legislation at this time
a single set of structures and procedures for all courts of appeals. Rather, the com-
mission recommended that each circuit and court of appeals be authorized in its dis-
cretion to employ any one of three defined and circumscribed options to meet its
particular docket situation.

1. The divisional concept as long-range solution to growth in the nationwide appel-
late system

The beauty of the divisional concept is that it not only deals effectively with the
present Ninth circuit situation, but it also provides a means of enabling courts of
appeals in other circuits to continue to function effectively as they grow larger, with-
out splitting the circuit. If we adhere to the proposition that no circuit should con-
sist of fewer than three states—endorsed by the Hruska Commission and re-en-
dorsed by this Commission—there are now eight circuits that cannot be split. Yet
their courts of appeals are almost certain to grow. It is not difficult to imagine sev-
eral of those courts with 20 or more judges within the next 10 to 15 years, a growth
that will be necessary in order to cope with their dockets. They will increasingly en-
counter the same problems that the Ninth Circuit now encounters. A divisional plan
of organization will enable those courts to function effectively in a situation where
circuit-splitting is not an option.

While the Commission was clear that the Ninth Circuit Court of Appeals is at a
point where a divisional structure is required, it was hesitant to say exactly where
that point is reached short of 28 judgeships. Thus, it concluded that the wise course
of action is to authorize any court of appeals with more than 15 judgeships to orga-
nize itself into divisions, in its discretion. This gives each court the ability to assess
its distinctive situation and design an appropriate internal structure.

2. Two-Judge panels

Because the courts of appeals now decide many appeals through a summary proc-
ess, typically using staff attorneys, the Commission concluded that as to cases of
that type, each court of appeals should be authorized, in its discretion, to assign
the&n tolpanels of two judges instead of three judges. The report explains this option
in detail.

3. District court appellate panels

Shifting a portion of the appellate work to the trial level has long been advocated.
The Commission concluded that the idea is sufficiently promising that each Circuit
Judicial Council should have discretionary authority to establish district court ap-
pellate panels and assign designated categories of cases to those panels, each con-
sisting of two district judges and one circuit judge.

In all of these options, the Federal Judicial Center would be charged with mon-
itoring the procedure and reporting on the experience to the Judicial Conference of
the United States, which, in turn, would communicate its views to the Congress.
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MINOR CHANGES IN S. 253

1. In Section 2(c)(1) of the bill, I suggest that the following sentence be added at
the end: “A judge selected for service on the Circuit Division shall continue to per-
form regular judicial duties as a member of a regional division.” The reason for
this provision is to make it clear that selection for the Circuit Division does not
relieve a judge from his or her regional divisional duties. service on the Circuit
Division is simply an additional duty, as service on an en banc now is.

2. In Sections 2(e), 3(c), and 4(c), The Federal Judicial center is required to report

within three years after the date of enactment of the Act. This is much too short

a period of time within which to obtain a meaningful study and evaluation of

these procedures. After enactment of this bill, it is likely to take any court several

months to put the new structures or procedures in place and begin to function
under them. After collecting and evaluating data, it is likely to take the Federal

Judicial Center a substantial time to write a report. The upshot is that there

would be less than two years of experience on which a report could be based. That

is hardly even one appellate cycle. While the eight years recommended by the

Commission may be considered too long, three years seems clearly too short. I

suggest that the bill be amended to specify five years within which the FJC report

must be submitted.

As is always the case with proposals for change, opponents can raise an array of
hypothetical questions and imagined difficulties in their operation. And so it is here.
Having heard many, and maybe all, of them, I am satisfied that no one of them
amounts to a reason for rejecting the Commission’s recommendations. Some of the
imagined situations will never occur, and others will be worked out in practice. It
must be remembered that any new judicial structure, jurisdiction, or procedure will
go through an initial “shakedown” period after its adoption, during which kinks are
ironed out and uncertainties are clarified. It should also be borne in mind that much
of the opposition voiced to the commission’s recommendations comes, as members
of Congress no doubt understand, from the instinctive objection to change by some
judges and lawyers.

The relatively modest, evolutionary changes to the century-old federal appellate
system recommended by this Congressionally created Commission are needed to
preserve the appellate courts as we have known them in the face of unprecedented
growth. After three decades of debates, conferences, committee hearings, studies,
and reports, I respectfully submit that it is time for Congress to act.

PREPARED STATEMENT OF JOSEPH T. SNEED, III
INTRODUCTORY REMARKS

I shall devote the initial Portion of this presentation to what the entire federal
judicial system should resemble fifty years hence. I do this because whatever hap-
pens to the Ninth Circuit in the near future should anticipate that future to the
extent possible.

Certain assumptions about future developments are quite reasonable. These in-
clude the increasing dominance of federal law over state law and continuing in-
creases in the number of lawyers. In short, all signs point to a continuing increase
in federal litigation and a corresponding increase in the number of federal judges
serving the nation, Unfortunately, no other assumption appears reasonable.

This means this Commission, in my opinion, must base its recommendations on
that assumption. When so based I submit that the commission must proceed in one
of two basic directions. The first would be to preserve the existing Ninth Circuit as
a model for the future, and recommend the eventual consolidation of the remaining
circuits into Eastern, Midwestern, Southern, and Southwestern circuits. This, or
something resembling it, is the “Mega-Circuit” vision. Within such circuits there
would very likely develop specialized circuit agencies, such as the present bank-
ruptcy appellate panels, functioning between the district court and the Mega-Circuit
court.

The second assumption upon which this commission might proceed is that the
number of circuits should be increased as the caseload drives the need for additional
judges power in a given circuit above a range between, I would say, 17 to 21 circuit
Judges. In due course this will create the need for the creation of a court to serve
as an auxiliary to the Supreme Court. It is on the basis of this second assumption
that my written remarks are based.

My remarks are addressed to the present geographic configuration of the Ninth
Circuit Court of Appeals. My position is that it should be divided. This conclusion
is based on the following considerations.
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The case filings in this Circuit have increased 63 percent in the past ten years.
They were 5,490 in 1987, and 8,692 in 1997. Also, the number of motions filed in
this circuit have increased. They were approximately 8,643 in 1987, and 12,028 in
1997. Our en banc hearings in 1987 were 15, and those in 1997 were only 8. The
total number of habeas corpus cases was 786, which include 37 death penalty cases.
The total number of prisoner petitions was 2,151. The total number of pro se ap-
peals was 3,424, In the past several years our active judge power has substantially
declined (for which Congress is largely responsible) and this further hampered the
Circuit’s ability to keep abreast with case filings and en banc calls.

I. SOME CONSEQUENCES OF SIZE

A. Collegiality

In many respects the consequences of these facts are more important than the
facts themselves. The size of the Circuit dictates that active and some senior judges
spend an inordinate amount of time in travel. While much work is done without the
necessity of travel by means of the telephone and e-mail, it remains true that rarely
is the full court assembled in one location. The annual symposium of three or four
days provides one of the few opportunities for such assembly. The Judicial Con-
ference is too large and concerned with matters not always relevant to circuit busi-
ness.

There are inescapable consequences that flow from these conditions. One is the
increasing inability to disagree respectfully. Too frequently a disagreement on the
law leads to sharp verbal thrusts that on occasion become infected with distinct hos-
tility. Another is that the formal court meeting must be devoted to reporting to
those judges present the activities of the Chief judge, the Executive Committee, and
various other committees of the court.

To some extent the conditions I have mentioned also exist in smaller circuits. My
point is that they are made more intense by the large number of judges in the
present Ninth Circuit and their vast geographic dispersal. This heightened intensity
slowly undermines the obligations of collegiality and subtly excuses one’s failure to
perform them. Those obligations are more easily met, or perhaps one should say in-
duced, in smaller circuits. Frequent encounters, a lunch, or an exchange of social
events softens the edge of legitimate judicial differences.

It is true that to some degree appellate judges must be reasonably courteous to
one another. However, when this obligation is burdened with unspoken hostility,
courtesy is marked by reserve and restraint.

it is undeniable that without regard to the size of the court judges will differ in
their approach to the nature of their duties. Usually this difference reveals itself in
the manner in which a judge utilizes precedents. All precedents can be squeezed or
stretched. Every judge sometimes resorts to both. These practices, unchecked by fre-
quent personal encounters with each of one’s colleagues, tend to generate en banc
calls which can lead to intemperate remarks that further strain the obligations of
courtesy.

In my opinion, a court smaller than the present Ninth Circuit will better impose
a curb on these tendencies. The increasing frequency of the necessity of justifying
such tendencies to a relatively small group of colleagues gradually produces a move-
ment of all toward the center more or less satisfactory to most. 33.

The en banc process

The reduced force of this pressure toward the center in courts the size of the
Ninth circuit increases the likelihood of resort to the en banc process. This was rec-
ognized when the Ninth circuit was increased in size to twenty-three active judges.
However, an en banc court of twenty-three judges is not practical. Then-Chief Judge
Browning designed and secured approval from the Court and Congress of a limited
en banc process whereby a case voted by a majority of the active judges would be
placed before a panel of eleven active judges chosen by lot from among all active
judges.

The element of chance in this process, while tolerable with a court of twenty-three
active judges, becomes, I submit, increasingly capricious as the authorized strength
of the Ninth circuit increases. A similar en banc process of a court of forty- one, for
example, very likely will not be tolerated. What then is the proper size? Certainly
the en banc court should be larger than the present eleven. But how much larger?
What is the proper balance between representational fairness and operational effi-
ciency of the en banc panel? Today it would be possible to recommend that the en
banc court be increased by small increments as the authorized-strength of the court
growi,l. I strongly suggest that this is an inappropriate course for this Commission
to endorse.
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C. Other ameliorative possibilities

No doubt there are procedures available now or relatively soon that would, or
could, ameliorate the disadvantages of the enormous geographic area embraced by
the Ninth Circuit. For example, e-mail has reduced the delays in inter-chambers
communication enormously. Video conferencing would permit intra-panel conferenc-
ing as well as possibly oral arguments heard and seen by all participants without
leaving their chambers or law offices. The number of appeals entitled to full scale
oral argument also could be substantially reduced by practice or legislation. Indeed,
in this circuit during my tenure this has been done by practice and without too
much protest. Progress in this direction could be formalized by creating at the cir-
cuit level an equivalent of the Supreme Court’s certiorari process. In such a system,
much of the screening process would be done by staff lawyers rather than elbow
clerks.

D. The legitimacy concern

No doubt other measures aimed at increasing our disposition capacity will be sug-
gested in presentations to this Commission. While I cannot be dogmatic, I must sug-
gest that many of these techniques will reduce the legitimacy of a key part of the
federal judiciary—the Circuit Courts of Appeals. That legitimacy ought not to be
eroded. It contributes enormously to permitting the Supreme Court to limit its
grants of certiorari to very important cases secure in the knowledge that all cases
from the district courts have been carefully screened for error by the circuit courts.
?Ne should not erode the legitimacy of the security on which the Supreme Court re-
ies.

II. A PROPOSED SOLUTION

I suggest that an appropriate and relatively long-term solution is the enactment
of a law dividing the Ninth Circuit and thereby creating a Twelfth Circuit consisting
of the northwest states of Oregon, Washington, Idaho, Montana, and Alaska. This
is not a new idea; it has been discussed at least since the 1930’s. Indeed in the early
1950’s then-Chief Judge Denman briefly promoted the idea for which at that time
there was some support among the circuit judges from the northwestern states.

A. The Northwest as a “bloodbank” for California

The late Chief Judge Chambers, then only recently appointed to the Ninth Cir-
cuit, opposed the idea at least in part because it was his firm belief that only by
including the northwestern states in the circuit would sufficient judges be nomi-
nated and confirmed by the Senate of the United States to enable the Ninth Circuit
to handle with dispatch the appeals that were filed by and on behalf of Californians.
In his inimitable style Chief Judge Chambers put it this way: “The Northwest is
the bloodbank for California.”

An issue before this Commission is whether that belief remains valid. I would
argue that it does not. In 1950 the population of the then existing states of the
northwest was approximately 5,366,000. Today the population of those states, plus
the State of Alaska, is approximately 10,826,000. The combined populations of Cali-
fornia, Arizona, Nevada and Hawaii is now 38,524,016. cases filed in the Ninth Cir-
cuit in 1952 originating in the northwestern states numbered 142. In 1997 the num-
ber of cases originating in those states reached 1,973. I submit that a Twelfth circuit
is justified by these numbers. It remains true that the filings originating in Califor-
nia and the states of Nevada, Arizona and Hawaii in 1997 are greater than those
of the northwestern states. In that year they were 6,646.1

These numbers clearly indicate that the case filings in the suggested Twelfth cir-
cuit are sufficient to justify its existence. Obviously the same is true of the reconfig-
ured Ninth circuit. The only serious issue is whether the late Chief Judge Cham-
bers, “bloodbank” strategy remains necessary to secure enough circuit Judges in the
southwest four-state circuit to dispose in a timely fashion of the appeals originating
in California.

I submit that the political power of California, one of the giants of the Union of
States, is sufficient to provide that protection. While it has only two senators, the
Arizona-Nevada-Hawaii-California Circuit would have a comfortable eight plus
many congressmen to assist in protecting California’s interest in securing the need-
ed judges. The west is no longer that “area beyond the Rocky Mountains” but an
area rivaling the eastern seaboard in national influence.

1While these combined figures do not correspond to the total number of case filings in 1997,
such discrepancy can be explained by the omission of case filings from Guam (61) and the North-
ern Mariana Islands (12).
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B. An alternative approach

Moreover, there exists a method by which Congress could eliminate, or substan-
tially reduce, California’s reliance on the northwest “blood bank.” This Commission
should press Congress to enact, contemporaneously with the creation of a northwest
circuit, a provision requiring that a certain percentage of the judges of the resulting
southwest Ninth Circuit be from the State of California. Under the present figures,
roughly 75k of the cases filed in the Ninth Circuit, which have their source in the
four states of California, Nevada, Arizona, and Hawaii, are California cases. Thus,
it would be quite reasonable to provide that three out of five (60 percent) of the ap-
pointments should involve residents of California. No doubt were such a require-
ment written into the law, the Senators of these states would devise an orderly
process of rotation of making their recommendations to the President. Moreover, it
is likely that the percentage assigned to California would be subject to negotiation.
The minimum percentage assigned to California should never be permitted to fall
below one-half of the total active judge strength of the southwest circuit.

I cannot predict whether legislation structured along these lines is politically fea-
sible. On the other hand, to release the northwest from the Ninth Circuit and simul-
taneously to assure California of a respectable share of Ninth Circuit appointments
has considerable appeal to both the northwestern states as well as to California.
Moreover, it should not antagonize Nevada, Arizona, or Hawaii.

C. A California split between two circuits

It was suggested some years ago that a portion of California remain in the Ninth
Circuit and the remainder be assigned to a northwestern circuit. The inevitable dif-
ferences in the interpretation of California law and the application thereto of federal
statutory and constitutional law would make necessary either the creation of pon-
derous procedures to harmonize these conflicts or the imposition of that duty on the
Supreme Court. Moreover, I would suppose that California practitioners and their
clients would not welcome such a structure.

I do not favor this partitioning of California.

III. THE FUTURE OF CIRCUIT COURTS OF APPEAL

I have not to this point chosen to address directly the larger questions of whether,
how, and, if so, when the existing structure of the Circuit Courts of Appeal should
be altered. My focus on the Ninth Circuit is responsive to a significant portion of
the mandate given by Congress to this Commission. Nonetheless, it is obvious that
there is a link between what is proper for the Ninth Circuit and the future of Cir-
cuit Courts of Appeal in general.

It is clear that I do not support the creation of what have been called mega-cir-
cuits. In such circuits judges become mere overseers of a large staff, both within and
without the chambers, in which an increasing number of cases are decided without
a judge, or his or her elbow clerk, having examined the record with care. I do not
argue that such practices frequently result in disaster. That would not be true. I
do argue that the citizens of the United States, properly informed, would not believe
that such a system amounts to equal justice to all? To forfeit the faith that equal
justice exists 1s not a risk that should be encountered lightly.

I recognize that to downsize the geographical limits of circuits, as case filings ex-
ceed the limits of direct personal involvement of individual circuit judges, could lead
to a substantial increase in the number of circuits. This in turn creates pressures
for the creation of one or more judicial bodies to assist the Supreme Court in admin-
istering and establishing the law of the United States.

I regard this possibility more remote in time than the existence of mega-circuits.
Therefore, at this point the downsizing of circuits to stabilize and maintain the di-
rect involvement of circuit judges in a substantial portion of the case filings is the
cautious and proper course to follow.

CONCLUSION

I close my remarks by observing that the geographic reach of the Ninth Circuit
is enormous, embracing that remnant of manifest destiny. Guam, as once it did the
treaty port portion of Shanghai. This enormity has an undeniable appeal to many,
not excluding the judges who sit thereon. Our fascination with size is one shared
by most Americans without regard to their station in life. It is part of our sense
of identity.

Nonetheless, it is out of place as a factor in determining whether the Ninth Cir-
cuit should be split. Our goal should be to design an appellate structure that will
most satisfactorily serve the citizens of the states of Alaska, Washington, Idaho,
Montana, Oregon, California, Nevada, Arizona, Hawaii, and the Commonwealth of
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the Northern Marianas, and the Island of Guam. It is by that standard that the
work of this Commission, as it relates to the Ninth Circuit Court of Appeals, should
be judged. In that process the many virtues of the Ninth circuit’s past should not
be controlling.

PREPARED STATEMENT OF CIRCUIT JUDGE DAVID R. THOMPSON
SUMMARY

The Ninth Circuit Court of Appeals has established an Evaluation Committee
which Judge Thompson chairs. The Committee is evaluating the processes of the
Circuit Court. To date, the Committee has considered issues within the categories
of Consistency of Decisions, Regional Sensitivity, Collegiality, Productivity and the
Court’s En Banc Process.

To identify cases perceived to create conflicts, the Committee will use its staff at-
torneys to review opinions; it also intends to implement a process to permit district
judges and the bar to bring potential conflicts to the Court’s attention. The Court
is experimenting with the regional assignment of judges, and is examining the issue
of “collegiality” in the context of how it may impact the work of the Court. To in-
crease productivity, the Committee is considering an “assault” on pending cases, and
making changes in the Court’s calendaring procedures. With regard to the en banc
process, the Committee intends to make recommendations for increasing the num-
ber of judges on the en banc court and decreasing the voting number necessary to
take a case en banc.

The work of the Committee is ongoing. The Ninth Circuit can experiment with
changes to respond to perceived concerns with far less disruption, and at far less
cost, than a whole new divisional structure.

MR. CHAIRMAN, MEMBERS OF THE SUBCOMMITTEE: My name is David Thompson.
I am a Senior Circuit Judge of the United States Court of Appeals for the Ninth
Circuit. My chambers are located in San Diego, California. I am also Chairman of
the Ninth Circuit Court of Appeals’ Evaluation Committee, and it is in that capacity
that I appear before you today.

Thank you for the opportunity to present these remarks with regard to your re-
view of the Report of the Commission on Structural Alternatives for the Federal
Courts of Appeals regarding the Ninth Circuit and Senate Bill 253, the Ninth Cir-
cuit Reorganization Act.

The Evaluation Committee was created by the Ninth Circuit in response to per-
ceived concerns raised by the White Commission Report. The Committee’s task how-
ever, is part of the Ninth Circuit’s ongoing annual reevaluation of its practices and
procedures pursuant to its Long Range Plan. The White Commission Report simply
focused the task of the Committee.

It is not the task of the Committee to quibble with the White Commission Report.
The strengths and deficiencies of that report have been pointed out and analyzed
by others. The task of the Evaluation Committee is to accept the perceived concerns
expressed in the White Commission Report and by others and to respond to those
concerns.

The Committes’s mission statement was developed at its first meeting on March
23, 1999. That mission is,

To examine the existing policies, practices and administrative structure
of the Ninth Circuit Court of Appeals, in order to make recommendations
to its judges to improve the delivery of justice in the region it serves.

The Committee—consisting of Ninth Circuit judges from different regions within
the Circuit, as well as a representative from the district court bench, a prominent
scholar of the federal appellate courts, and an experienced appellate practitioner—
has met on a number of occasions over the past months. The Committee has consid-
ered a wide variety of issues within the following categories of subjects:

Consistency of Decisions

Regional Sensitivity and Outreach

Collegiality

Productivity

The En Banc Process
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The work of the Committee is ongoing. None of the foregoing subjects has been
exhausted, although the Committee has considered and given varying degrees of
study and evaluation to each.

CONSISTENCY OF DECISIONS

There is no objective evidence—none whatsoever—that decisions rendered by the
Ninth Circuit Court of Appeals are infected with inconsistency to a degree greater
than any other circuit. Because of the Ninth Circuit’s size, however, the perception
is that there must be inconsistencies in its decisions. How could there not be with
so many panels issuing so many opinions? The answer is that there is not a signifi-
cant number of inconsistencies in decisions and any conflicts that have occurred
have been resolved by the Circuit’s en banc process. The task of the Committee,
however, is to increase the Circuit’s ability to recognize potential or perceived con-
flicts early on and deal with them immediately. To do this the Committee is consid-
ering methods that will enable judges of the district courts and practitioners to
bring perceived conflicts to the Court’s attention. These methods include establish-
ing an “electronic mailbox” to receive such communications, and participating in
outreach programs to contact the bench and bar throughout the Circuit through
meetings and focus group encounters.

In addition to increasing the Court’s awareness of any potential conflicts in filed
decisions, the Committee 1s experimenting with gathering data from all opinions be-
fore they are filed. To do this, the Committee will draw upon the expertise of the
Ninth Circuit’s staff attorneys. These attorneys are divided into areas of expertise—
criminal law, environmental law, immigration law, to name a few. The staff exam-
ines all opinions sent to the clerk’s office for filing—before the opinions are filed.
The staff has been asked to identify any case that (a) expressly distinguishes one
or more Ninth Circuit precedents; (b) expressly rejects one or more precedents of
other circuits; (c) has a dissent; (d) holds a federal statute unconstitutional; (e) holds
a state statute or initiative measure unconstitutional; or (f) holds invalid a pub-
lished regulation of any agency or department of the federal government. The idea
is to give the staff attorneys objective criteria with which to spot potential conflicts
and sensitive decisions and call those to the court’s attention. Members of the Eval-
uation Committee, on an individual judge volunteer basis, will examine reports from
the staff to determine whether a conflict appears to be real or more likely falls with-
in those classes of cases in which a panel typically points out differences between
existing authority and the present case.

Currently, judges of the Court review opinions when they are first published in
slip opinion form. Conflicts may be discovered by this process. It is anticipated, how-
ever, that the specialized work of the staff attorneys applying objective criteria will
increase the Circuit’s ability to identify any conflicts.

REGIONAL SENSITIVITY AND OUTREACH

Responding to regional sensitivity, the Committee is experimenting with the re-
gional assignment of judges. Under this process, at least one judge from the three
administrative units in the Circuit—southern, middle and northern—will sit on a
three-judge panel hearing cases that arise within that judge’s “home” administrative
region. Whether such a regional assignment of judges will prove to be a good or a
bad idea we do not know. Those who think it’s a good idea argue that it is important
to have a judge from the area where a case arises sit on a panel that decides the
case. Those who think it’s a bad idea argue the concept of regional assignment vio-
lates the principle of random selection of judges, and that the law federal judges
are called upon to apply is uniform national law.

Regional sensitivity also covers outreach to the communities served by the Ninth
Circuit. For years, the Court has, on occasion, sat in various cities throughout the
Circuit where the Court ordinarily does not sit. Those sittings, however, because of
a lack of facilities and the difficulty in gathering enough cases from a particular re-
gion to fill a week’s argument calendar, have not occurred as often as they might
have. The Court is currently experimenting with holding more Court sittings in
more cities. The intention is to combine these sittings with bench-bar activities to
develop communication with all areas of the circuit and find out if there are prob-
lems which the Court should confront.

COLLEGIALITY

In addressing the subject of collegiality, the first task is to define what we mean
by that term. If the meaning is derived from the usual comment made of a large
circuit that there are too many judges to permit the growth of a warm and fuzzy
feeling among them, that, to put it bluntly, is ridiculous. To the contrary, judges
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in a larger circuit are not thrown together as often as in smaller circuits, thus re-
ducing occasions for potential tension between differing and strong personalities.

If we mean by “collegiality” the ability of judges to enjoy each other’s company
at social gatherings, that is a non-problem because even the most ardent opponents
can hit it off with one another for a limited time when they are not called upon
to come to grips with issues of substance that divide them.

More aptly, I believe the issue of collegiality can be defined as the ability of judges
to hammer out opinions, with knowledge of the idiosyncracies of each other en-
hanced by having sat together frequently. I believe this is the concept of collegiality
expressed in the White Commission Report. It assumes that the law of a circuit will
be more consistent (either consistently right or consistently wrong) if the judges of
that court over a period of time come to some common understanding of what it will
take to get at least two of three judges on a panel to agree to an opinion. This seems
to be the aspect of collegiality that we, as a Committee, should be studying. In any
event, we are proceeding with defining the term (which the White Commission re-
ferred to as “elusive”) and determining how we should respond to the concern that
collegiality, whatever it means, is lacking in a large circuit, and if it is, whether
it impacts the delivery of justice to any significant degree.

PRODUCTIVITY

The distinguished Senator who chairs the Subcommittee on Administrative Over-
sight and the Courts has remarked that to accomplish a big job doesn’t necessarily
require more people to do the work; it requires people to work smarter. The Ninth
Circuit has taken this view to heart as it has coped with extreme vacancies in the
number of its active judges. For a good portion of the past few years, the Court has
operated with two-thirds or less of its full, active judge complement. The Court has
28 active judgeship slots, and only 21 are currently filled. Regardless of where the
blame lies for this failure to provide the Ninth Circuit with the judges it needs to
do its work, the Court has held its own. Are the Ninth Circuit judges working hard?
You bet they are! The Ninth Circuit is among the fastest, if not ¢the fastest, in filing
decisions following oral argument. The challenge, however, is to work smarter.

The Evaluation Committee has under consideration the possibility of mounting an
“assault” on the volume of pending cases. To do this, the Circuit would assemble
panels of judges to attack certain batches of cases, those with similar issues or at
least those falling within the same category of law. Panels would decide one after
another of these cases as quickly as possible, perhaps hearing oral argument in com-
bined cases which raise common issues. The Court is already doing this to some ex-
tent in its calendaring process, but the assault would involve a major effort by all
judges of the Court, senior and active alike. The obvious downside of this is that
to move judges from what they are currently doing to a new task may not result
in any net gain. This proposal is currently under consideration.

Using some features of the “assault” concept, the Committee is currently experi-
menting with increasing the identification of cases with similar issues and assigning
a lead case or cases to a particular panel, notifying the parties in all of the following
cases that a decision affecting their case will be made by the lead case. We antici-
pate lawyers for parties in following cases may participate in sharpening the brief-
ing and argument in the lead case. The lead-case concept concentrates the decisional
process in one three-judge panel, rather than defusing it among a number of judges
on different panels. Once a decision in the lead case is made, the following cases
should settle, or at least they could be disposed of without extensive disposition
time.

Increased productivity has already been achieved in the Ninth Circuit by the use
of the Court’s motions and screening calendars. Each month, a special screening
panel of three judges sits in San Francisco. These special panels are deciding an
average of 340 motions, and disposing of 140 appeals on the merits, every month.
This is in addition to the Court’s regular work. If the Court had more judges, it
could increase this output. Without more judges the Court seems to be at its limit
in this area, but the Committee is nonetheless trying to figure out some way to in-
crease this aspect of the Court’s productivity.

THE EN BANC PROCESS

As you know, the Ninth Circuit has a limited en banc. When a case is taken en
banc, 11 judges of the Court sit as the en banc court. With the current active judge
complement of 21 judges, this represents a majority of the active judges of the
Court. But it does not include all of the active judges. A perceived concern is that
because all of the active judges do not sit on the en banc court, the en banc decision
does not reflect the views of all judges.
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In considering this perceived concern, the Committee enlisted the assistance of
academic experts. These experts were drawn from a variety of disciplines. They are:
Professor Linda Cohen, Department of Economics, University of California, Irvine;
Professor John Ferejohn, Hoover Institute, Stanford, California; Professor Lewis
Kornhauser, New York University School of Law; Professor Matt McCubbins, De-
partment of Political Science, University of California, San Diego; and Professor
Roger Noll, Department of Economics, Stanford University, California. We provided
this distinguished group of scholars with copies of the White Commission Report,
together with the rules, procedures and statistics relating to the Ninth Circuit’s en
banc court process. The findings of this group were that the Court could achieve ap-
proximately 93 percent representation of the views of all judges of the court if the
limited en banc Court consisted of 7, yes seven judges. Increasing that number to
11 achieved a representative percentage of approximately 95 percent, and increasing
the number to 13 increased the percentage to about 96 percent. This scientific report
indicates there would be little to gain from the standpoint of statistical reliability
by increasing the number of judges on the en banc court.

Nevertheless, the Evaluation Committee recognizes that the perception of justice
is as important as justice itself. If the perception is that there should be more judges
on the en banc court, increasing the number of judges on the en banc court is some-
thing the Court should consider and act upon. The Committee intends to make a
recommendation to the Court on this subject at the Court’s next meeting on July
27, 1999.

Another facet of the en banc process is the ease, or lack thereof, by which a case
is taken en banc. Justice O’Connor has suggested that the Ninth Circuit should take
more cases en banc. One way to achieve this would be to decrease the number of
judges required to vote for en banc. Currently, to take a case en banc requires the
affirmative vote of at least a majority of the active judges of the Court. By contrast,
in the Supreme Court, certiorari is granted on the vote of four of the nine justices.
Question: Should the Ninth Circuit consider adopting a formula by which four-
ninths (roughly 45 percent) of the votes of its active judges would be enough to take
a case en banc? This would require a statutory change, but the Committee is consid-
ering something along this line. As we consider the issue, however, we have in mind
that increasing the number of cases taken en banc as well as increasing the number
of judges on the en banc court will most assuredly increase the judges’ workload—
on a Court already operating one-third below its authorized strength. This increased
workload might be offset to some extent by choosing judges to sit on an en banc
court to hear several cases at one time, rather than choosing judges to sit on sepa-
rate en banc courts for each en banc case. To this end, the Court has adopted a
procedure, on an experimental basis, for the en banc court to sit approximately
quarterly throughout the year, hearing a number of cases, rather than having a dif-
ferent en banc court selected to hear each en banc case.

CONCLUSION

There is no “conclusion” to this statement. As stated at the outset, the work of
the Evaluation Committee is ongoing. The Ninth Circuit has always been willing
to re-evaluate itself, its performance, and to experiment with innovations that would
lead to greater efficiency and effectiveness. The annual evaluation of the Ninth Cir-
cuit Long Range Plan is specifically designed to do so. Concerns that have surfaced
in the Final Report of the Commission can be addressed with far less disruption
than a whole new divisional structure.

The Ninth Circuit, through its Evaluation Committee, is in the midst of reevaluat-
ing itself, its performance and experimenting with innovations to lead to greater ef-
ficiency and effectiveness. The Ninth Circuit Court of Appeals can accomplish these
goals, and address the Commission’s concerns, with far less cost and far less disrup-
tion than a whole new divisional structure.

Respectfully submitted,
DaviD R. THOMPSON,
Senior Circuit Judge, Ninth Circuit Court
of Appeals, Chair of the Evaluation Committee.
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