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(1)

THE JUSTICE DEPARTMENT’S RESPONSE TO
INTERNATIONAL PARENTAL KIDNAPING

WEDNESDAY, OCTOBER 27, 1999

U.S. SENATE,
SUBCOMMITTEE ON CRIMINAL JUSTICE OVERSIGHT,

COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 1:45 p.m., in room
SD–226, Dirksen Senate Office Building, Hon. Strom Thurmond
(chairman of the subcommittee) presiding.

Also present: Senators DeWine, and Leahy.

OPENING STATEMENT OF HON. STROM THURMOND, A U.S.
SENATOR FROM THE STATE OF SOUTH CAROLINA

Senator THURMOND. The subcommittee will come to order. I am
pleased to hold this hearing today regarding the Justice Depart-
ment’s response to international parental kidnaping.

Parental abduction is widely recognized in America as a serious
criminal act that is very harmful to a child’s well-being. It is a
growing problem for America, as more and more children are taken
to live in a foreign country in blatant violation of the legal rights
of custodial parents in the United States.

In these situations, children are often forcefully removed from fa-
miliar surroundings and taken to another country and another cul-
ture. It can be extremely traumatic and difficult for children to
adapt, especially while being deprived of their custodial parents.
Meanwhile, the left-behind parents undertake long, expensive court
battles in a foreign country to try to get their children back. Most
never succeed.

It is a complex undertaking to work with independent sovereign
nations and their judicial systems. Clearly, the preferred approach
is for the parent to undertake an action pursuant to the Hague
Convention. This treaty helps eliminate national bias by requiring
that children be immediately returned to the country of habitual
residence, where all custody determinations are to be made. Unfor-
tunately, many countries are not signatories to this treaty. Also,
many countries that are, including some European countries, do
not fulfill their obligations under it.

Children are returned to the United States in only about 30 per-
cent of these cases. I want to repeat that. Children are returned
to the United States in only about 30 percent of these cases. Clear-
ly, the Hague Convention is insufficient to address the problem and
the State Department must work diligently to improve the treaty
and increase the number of countries that abide by it.
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The purpose of this hearing is to assess the role of the Depart-
ment of Justice in addressing parental abduction. In 1993, the Con-
gress passed the International Parental Kidnaping Act, which
makes it a Federal crime to remove a child from the United States
in an attempt to obstruct parental rights.

The law is rarely used. The administration discouraged the Con-
gress from passing this statute, which is evident from the Depart-
ment’s reluctance to enforce it. Although thousands of children
have been abducted from the United States in recent years,
charges have been brought against only about a dozen people per
year since the law went into effect.

Although the top priority is the return of the child, we should not
underestimate the significance of bringing the abductors to justice.
As with other criminal offense, enforcing IPKA could deter future
parents from breaking the law. Moreover, once an abductor is con-
victed in America, the court may order the offender to return the
child as a condition of release.

The Justice Department should develop a consistent policy of en-
forcing the law when the case can be proven and it will not inter-
fere in Hague remedies. Also, the Justice Department must work
closely with the State Department to extradite those charged. Cur-
rently, many countries recognize the almost certainty that they
face no real world consequences or even adverse publicity from
their failure to cooperate.

Moreover, the criminal process is the only effective means to stop
an abduction in progress and may be critical to discovering the
whereabouts of the child. Through the criminal process, the FBI,
which has extensive resources and offices in many countries, can
assist. Also, passports can be revoked, the abductor can be entered
into the NCIC database, provisional arrest can be sought, and color
notices can be issued through INTERPOL. There are many reasons
to use the criminal process in many cases.

We cannot know if the statute will succeed in bringing the chil-
dren home until we adopt a policy of aggressive enforcement. Ab-
ductors must not be permitted to blatantly violate American courts
with impunity. They cannot be permitted to achieve through illegal
means what they could not achieve legally through the child cus-
tody process.

I welcome our witnesses here today. I would also like to thank
Senator DeWine for his personal commitment to this issue. I now
call upon him.

STATEMENT OF HON. MIKE DeWINE, A U.S. SENATOR FROM
THE STATE OF OHIO

Senator DEWINE. Mr. Chairman, thank you very much. I want
to thank you for holding this hearing on this very, very important
issue.

As you pointed out, this is an issue that is devastating for the
families that are affected. It is devastating, though, not only for the
left behind parent. It is also devastating to the child who has been
denied illegally the love of one of his or her parents. Sadly, with
an increasing number of cross-national marriages and divorces,
international parental kidnapings are likely to occur with more and
more frequency in the future.
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When the international kidnaping of a child occurs, the parent
left behind often has no idea where to turn or to whom to turn to
for assistance. And when the parent does find where to turn, he or
she often receives conflicting information from different govern-
mental sources. Worse still, past experiences have shown that once
a child is kidnaped and taken across international borders, the
likelihood, as the Chairman has pointed out, the likelihood of hav-
ing that child returned to the other parent diminishes over time.
It is crucial that the left-behind parent receives accurate, imme-
diate, timely information and assistance.

I learned about the difficulties that left-behind parents face when
two left-behind parents from Ohio, one of whom is here with us
today, came to my office for assistance. These parents have faced
many obstacles in their fights to get their children back. Many of
their troubles have been the result of foreign laws and cultural dif-
ferences, but sadly, sadly, the conduct of U.S. Government agencies
many times has been of no help in overcoming the legal and bu-
reaucratic obstacles these left-behind parents have encountered.

Can our government do a better job on behalf of these parents?
I believe that we can. I am most interested today to hear from the
State Department and the Department of Justice and to hear them
discuss how their efforts can be of more assistance to parents seek-
ing the safe return of their children from abroad.

I am not alone in the belief that this government can and should
and must do more for these parents. Earlier this year, Mr. Chair-
man, the Subcommittee on International Child Abduction of the
Federal Agency Task Force on Missing and Exploited Children and
the Policy Group on International Child Abduction issued a report
to the Attorney General on international parental kidnapings. This
report identified gaps, gaps in the Federal response to these cases,
and they made some recommendations on how to fill these gaps.
The report acknowledged that the Federal Government could do
more for these families, and must do more.

I am interested, Mr. Chairman, in knowing how quickly the re-
port’s recommendations will be implemented. I also find it interest-
ing that the international parental kidnaping statute and law en-
forcement response is not mentioned as one of these gaps, and I in-
tend to ask some questions about this, as well.

But I especially want to hear from the parents, parents who will
be testifying today, as to what they perceive are the gaps in our
Federal response. It is their suggestions that I hope will lead to im-
proved government response.

Let me thank you again, Mr. Chairman, for convening this very
important hearing today. I am anxious to get to the bottom of some
of these issues and to learn more from the families who have faced
the tragic loss of a child from an international kidnaping. Again,
I thank you, Mr. Chairman.

Senator THURMOND. Our first witness today is James Robinson,
Assistant Attorney General for the Criminal Division at the De-
partment of Justice. Following graduation from Wayne State Uni-
versity Law School, Mr. Robinson clerked on the Michigan Su-
preme Court and the Sixth Circuit. He served as U.S. Attorney for
the Eastern District of Michigan during the Carter administration.
Before assuming the current position, Mr. Robinson was dean and
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professor of law at Wayne State University Law School. Mr. Robin-
son is accompanied by Mr. Richard Rossman, his Chief of Staff to
the Criminal Division.

Our second witness is Ms. Jamison Borek, Deputy Legal Advisor
at the Department of State, where she has worked in the office of
the Legal Adviser since 1979. Ms. Borek holds a law degree from
the University of California at Berkeley and a bachelor’s degree
from the University of California at San Diego.

I ask that the witnesses please limit your opening statements to
5 minutes. Your written testimony will be placed in the record,
without objection, in full.

I want to start with Mr. Robinson. Mr. Robinson, we would be
glad to hear from you.

PANEL CONSISTING OF JAMES K. ROBINSON, ASSISTANT AT-
TORNEY GENERAL, CRIMINAL DIVISION, U.S. DEPARTMENT
OF JUSTICE, WASHINGTON, DC, ACCOMPANIED BY RICHARD
A. ROSSMAN, CHIEF OF STAFF, CRIMINAL DIVISION, U.S. DE-
PARTMENT OF JUSTICE, WASHINGTON, DC; AND JAMISON S.
BOREK, DEPUTY LEGAL ADVISER, DEPARTMENT OF STATE,
WASHINGTON, DC

STATEMENT OF JAMES K. ROBINSON

Mr. ROBINSON. Thank you, Mr. Chairman and Senator DeWine.
I am pleased to appear before the committee today to address the
important subject of international parental child abduction, and I
appreciate your receiving my prepared statement, which covers the
spectrum of Department of Justice activities and programs which
are underway to address this difficult subject. I will concentrate my
brief introductory remarks on the Department’s criminal enforce-
ment effort.

I also appreciate the chair acknowledging the presence with me
of Richard Rossman. Mr. Rossman joined me a little over a year
ago in the Criminal Division. He and I go way back. He was my
chief assistant when I was the U.S. Attorney in Detroit, and then
succeeded me as the U.S. Attorney for the Eastern District of
Michigan.

Because of the great importance of this topic to me and to the
Attorney General, and one which I must say I had conversations
with Senator DeWine about during my confirmation hearings in
which he made it clear his very, very intense interest in this topic,
I asked Mr. Rossman to lead the Criminal Division’s efforts in this
area on all policy and interagency initiatives on international pa-
rental abduction, and I think that reflects the importance that I
place on this topic. In fact, just a few weeks ago, Mr. Rossman tes-
tified before the House International Relations Committee on these
subjects.

At the end of my brief remarks today and after Ms. Borek’s re-
marks and during the questions, Mr. Rossman and I will be
pleased to answer the questions and I would defer to the superior
understanding of some of the details of this to Mr. Rossman.

As the chairman noted, in 1993, Congress passed the Inter-
national Parental Kidnaping Act. This statute has proven to be a
very useful supplement to the laws in all 50 States, criminalizing
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parental child abduction. IPKA can be particularly helpful because
it reaches wrongful abduction or retention, even in the absence of
preexisting custody orders, an option not always available under
State parental kidnaping laws.

However, it is also crucial to understand that this Federal crimi-
nal statute is not a substitute for civil remedies in obtaining the
return of internationally abducted children. Prosecutions under
this statute, as with any Federal criminal statute, are brought by
Federal prosecutors on their own merits, evaluating the facts of the
case in relationship to the legal requirements of the law. Once Fed-
eral prosecutors determine that IPKA charges may be appropriate
under the facts of a particular case, and only then is it appropriate
to consider the impact of such charges on the very worthy but quite
different goal of obtaining the return of the child.

We agree with Congress, as was stated in its sense of the Con-
gress which accompanied the passage of IPKA, that when avail-
able, the Hague Convention should remain the option of first choice
for a parent who actually seeks the return of his or her child. Even
when the involved foreign country is not a party to the Hague Con-
vention, it is not necessarily the case that IPKA criminal charges
will facilitate rather than frustrate child recovery efforts, as the
chairman indicated in his opening remarks.

For example, there is at least some anecdotal evidence that some
foreign judges are reluctant to order the return of a child to the
United States when one of the parents faces criminal prosecution
and potential incarceration. Moreover, there are real cases in which
IPKA prosecutions, even when successful, have not resulted in the
return of the abducted child.

For example, in 1995, in the Eastern District of New York, a fa-
ther who abducted his children and moved with them to Egypt was
arrested, tried, and convicted after he reentered the United States.
That is the Ahmed Amir case. He was sentenced to 24 months’ in-
carceration followed by 1 year of supervised release with the spe-
cial condition that he return the children to New York. He served
his term, he was released, he violated his probation by not return-
ing his children, and then he served additional time and he now
is once again a free man and the children remain abroad.

Despite these limitations, IPKA can, in appropriate cases, pro-
vide an effective vehicle for charging and punishing abducting par-
ents. While the number of indictments brought pursuant to this
still relatively new statute, 62, as we continue to train agents and
prosecutors on its existence and availability, we expect the num-
bers will grow. It will remain the case, however, that IPKA supple-
ments and was not intended to preempt the State statutes which
criminalize parental abduction.

Moreover, the resources of the Department of Justice, whether
the investigatory resources of the FBI or the Criminal Division’s re-
sources in securing the arrest and extradition of offenders, are
equally available in State cases. Thus, we will continue to seek
international extradition when possible and appropriate for viola-
tions of State parental kidnaping laws and the Federal IPKA stat-
ute.

However, once again, it is important to keep in mind that extra-
dition of the abducting parent will often not result in the return
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of the abducted child. We do make efforts to coordinate the extra-
dition process with the Hague Convention or other civil recovery ef-
forts in the foreign country, but, of course, there are no clear guar-
antees.

The initial decision to seek criminal charges, whether to seek ex-
tradition, is a decision made on the merits of the facts of each case,
taking into account all of the relevant considerations and the appli-
cable laws and treaties. In each case, we will need to determine
whether parental kidnaping is an extraditable offense under the
applicable treaty and whether the other requirements for extra-
dition can be met.

Thus, we are reluctant to seek extradition from countries in
which we have no reasonable basis to believe the fugitive is located
or from countries with which we know that our treaty does not
cover the offense. Such requests would often be futile and, indeed,
maybe perceived as bordering on a bad faith request.

Also, it is sometimes the case that the abducting parent is lo-
cated in his or her country of citizenship and we know that the
country will not extradite its own nationals. Such obstacles, how-
ever, do not mean we close our case. If the parent moves to another
jurisdiction, then extradition may become possible and should be
sought.

Thanks to recent action by Congress, extradition for parental
kidnaping may now be possible from several countries from which
we could not request such extraditions just a short time ago. Last
year, Congress passed the Extradition Treaties Interpretation Act
of 1998, and pursuant to it, we may now interpret the crime of kid-
naping in our old list treaties to include parental kidnaping. So far,
officials in 11 foreign countries have responded to a State Depart-
ment survey indicating that they agree with the United States that
parental kidnaping is covered by an existing list treaty. Thus, ex-
tradition may now be possible on such charges from places like
Luxembourg and New Zealand and possibly soon from other coun-
tries which have not yet responded to the State Department’s sur-
vey.

In short, while the Justice Department enforcement efforts tar-
geting abducting parents cannot and should not take the place of
civil efforts to obtain the return of abducted children, we will con-
tinue to make such efforts, including charging IPKA criminal viola-
tions and seeking extraditions on IPKA or State parental kidnap-
ing charges whenever it is appropriate.

Continuous improvement is the order of the day with regard to
this and many other Federal criminal law enforcement efforts, and
Senator DeWine’s interest and the chairman’s interest in this activ-
ity, these oversight hearings certainly keep us constantly reminded
of the importance of the enforcement of the statute and our other
efforts.

I thank you for the opportunity to appear before the committee
on this very important topic and would be happy at the appropriate
time to try to respond to the committee’s questions and sugges-
tions.

Senator THURMOND. Thank you.
[The prepared statement of Mr. Robinson follows:]
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PREPARED STATEMENT OF JAMES K. ROBINSON

I. INTRODUCTION

Mr. Chairman and Members of the Subcommittee: I am very pleased to appear
before the subcommittee today to address the topic of international parental child
abduction. This is a subject of particular importance and interest to the Attorney
General. It is also a difficult subject. Difficult both because of its heartbreaking im-
pact upon cherished personal relationships, and because of the legal and policy chal-
lenges created by the need to work with separate sovereign countries and their laws.
I commend the committee for bringing additional public attention to this issue, and
thank you for providing me with an opportunity to discuss the role the department
of justice plays in addressing it.

II. INTERAGENCY AND POLICY INITIATIVES

One year ago, the Attorney General demonstrated the department’s commitment
to addressing the international parental abduction problem by appearing personally
at the Senate Foreign Relations Committee’s hearing on this subject. One of the les-
sons drawn from that hearing was the need for increased coordination between the
various agencies which play a role in this area, and the development of policies to
fill ‘‘gaps’’ in existing procedures. I am pleased to report that significant strides have
been made during the past year to accomplish these goals.

Specifically, the Attorney General and the Secretary of State appointed a senior
policy group—on which I asked my chief of staff, Mr. Richard Rossman, to serve—
to work with the subcommittee on international child abduction of the federal agen-
cy task force on missing and exploited children. As the result of the efforts of the
subcommittee and policy group, earlier this year a detailed report on international
parental kidnaping was presented to the attorney general. A copy of that report was
also provided to the Senate Foreign Relations Committee, and is available to this
committee. That report identifies a series of problems or ‘‘gaps’’ which often exist
in international parental kidnaping cases, and contains a series of recommendations
on how federal responses to those gaps can be improved.

We are now working on an interagency basis to implement as many of the report’s
recommendations as possible. The policy group has developed an ‘‘action plan’’ set-
ting out the tasks to be addressed, and the federal offices to address them, and has
created an interagency working group chaired by the Department of State, Office
of Children’s Issues, to coordinate implementation of this plan. By way of example,
efforts are underway to create a comprehensive case tracking system for inter-
national parental child abduction cases; develop an enhanced role for the National
Center for Missing and Exploited Children; improve the overseas implementation of
the Hague Convention on the civil aspects of international child abduction; further
strengthen interagency coordination here in the U.S.; increase education and train-
ing on legal options available in abduction cases and how to pursue them; foster
more widespread and effective use of the National Crime Information Center (NCIC)
and Interpol to stop abductions in progress and to locate abducted children and ab-
ductors; and expand the services available to left behind parents. While this re-
mains a ‘‘work in progress’’, we are pleased that this critical issue is now receiving
the high level interagency attention and planning it deserves.

III. DOJ’S PROGRAMMATIC EFFORTS

Within the Department of Justice, the Office of Juvenile Justice and Delinquency
Prevention (OJJDP) serves an important programmatic role in addressing inter-
national parental kidnaping—and as a member of the interagency working group is
actively involved in implementation of the interagency action plan. OJJDP has long
provided training programs for state and local law enforcement on child protection
issues, and remains the primary departmental office involved in missing and ex-
ploited children’s initiatives.

Under the auspices of that office’s Missing and Exploited Children’s Program
(MECP), new training on the roles of law enforcement, state and local prosecutors,
private attorneys, and the judiciary will be developed in coordination with the work-
ing group, as will a program to promote the use of a coordinated, multi-disciplinary
and community based approach for preventing, investigating, and prosecuting these
cases. Input for these training courses will be obtained from the interagency work-
ing group; state, local, and federal law enforcement and judicial agencies; the Na-
tional Center for Missing and Exploited Children (NCMEC or ‘‘The National Cen-
ter’’); and parents.

OJJDP’s missing and exploited children’s program is also supporting efforts with-
in the working group to increase the services available for victim families in inter-
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national abduction cases (e.g., counseling, identifying legal services resources, men-
toring, family mediation, translation services), and to help them identify and access
more quickly and effectively the services that are already available. That office, in
collaboration with others, is working to address the frustration caused by the lack
of knowledge which still persists among left-behind parents, their advocates, law en-
forcement, and state and local authorities about remedies and resources in inter-
national abduction cases. To do so, MECP is developing resource guides which will
assist parents and law enforcement agencies in the investigation process, and hope-
fully in the recovery of, and reunification with, abducted children.

OJJDP also provides funding for the National Center for Missing and Exploited
Children. For the past few years, through a cooperative agreement with the Depart-
ment of State, the National Center has played an important role in handling incom-
ing Hague Convention applications from parents outside the United States seeking
children who have been taken to this country. We are very pleased that the Na-
tional Center’s role is being expanded to include activities related to cases in which
children have been taken from the United States to other countries. Among the
technical assistance and services which may be available to parents and law en-
forcement in such cases are poster creation and dissemination, age progression and
reconstruction technology, translation of legal documents, law enforcement liaison,
international contacts, and parental support. In addition, through an interagency
agreement, OJJDP may upon request transfer monies available from the depart-
ment’s federal crime victim assistance fund to the National Center to provide need-
ed services through its Victim Reunification Travel program (VRT) to victims of pa-
rental kidnaping. Thus, in some instances the national center may be in a position
to provide emergency transportation for American parents, crisis intervention serv-
ices, assistance in participating in criminal justice proceedings, and payment for fo-
rensic medical examinations of the victim.

IV. DOJ’S ENFORCEMENT EFFORTS

International parental child abduction cases may be addressed through the Hague
Convention or other civil means to recover the child, and when appropriate through
criminal statutes combined with extradition procedures to prosecute and punish the
abducting parent. The Department of Justice does not play a direct role in the civil
mechanisms for the recovery of children internationally, but we do and will continue
to support and work with the Department of State in its efforts to see that wrong-
fully abducted or retained children are returned to their left-behind parents.

The Department of Justice’s role is more significant in the investigation and pros-
ecution of parents who violate applicable criminal laws. The laws of the fifty states
and the District of Colombia all provide criminal penalties for parents who wrong-
fully abduct their children. The FBI for many years has, when appropriate, obtained
federal warrants for Unlawful Flight (UFAP’s) for those abducting parents charged
with state or local offenses who cross state or international borders. Such UFAP
warrants, while themselves not providing an independent basis for extradition, may
assist in the devotion of federal resources to locating abducting parents who have
fled overseas. Moreover, for the past six years, international parental kidnaping has
been a federal crime (International Parental Kidnapping Crime Act, 18 USC 1204).
Specially trained FBI agents around the country designated as ‘‘crimes against chil-
dren coordinators’’ serve as points of contact on exploitation, abduction, and other
crimes against children. They or other agents in their field offices work with assist-
ant U.S. attorneys to investigate and prosecute violators of the IPKCA statute.

The department’s Child Exploitation and Obscenity Section (CEOS) in the crimi-
nal division maintains oversight responsibility for IPKCA, and provides advice and
assistance to agents and prosecutors throughout the country who call with questions
concerning investigations or prosecutions under that statute. Along with the divi-
sion’s office of international affairs, CEOS works closely with U.S. attorneys offices
and the state department’s office of children’s issues to ensure that prosecutorial de-
cisions are closely coordinated with child recovery efforts.

Records obtained from the department’s Executive Office for United States Attor-
neys (EOUSA) indicate that since the passage of the IPKCA statute through the end
of the second quarter of fiscal year 1999, United States attorneys opened files on
229 international parental kidnaping matters. As of April 30, 1999, 77 investiga-
tions were pending. Of the 62 defendants actually indicted, 23 cases have been con-
cluded resulting in 13 convictions.

While the numbers of IPKCA prosecutions and convictions are relatively small,
it is important to keep in mind that a large but undetermined number of inter-
national parental kidnaping cases are charged by state and local authorities under
their own laws. We have also been informed that the number of IPKCA prosecutions
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which have resulted in the return of the abducted child is very small. Here it is
important to remember that while we of course hope that such prosecutions have
the residual effect of facilitating the return of the victim child, the IPKCA statute
was not designed, nor can it be expected to fulfill, that goal.

Both the National Crime Information Center (NCIC), and Interpol, provide consid-
erable assistance in locating and identifying criminally charged abducting parents
and their victim children.

In response to the previously mentioned report to the attorney general, the FBI
is examining the possibility of seeking a change in one of the ways the NCIC main-
tains records. Specifically, the change would permit the name of an abducted child
located abroad to remain in NCIC until issues related to where the child will ulti-
mately reside are resolved.

Interpol’s National Central Bureau (USNCB) here in Washington, D.C., which is
staffed by senior agents from U.S. law enforcement agencies, facilitates the issuance
of international lookouts (e.g., ‘‘red notices’’ seeking fugitives including abducting
parents, and ‘‘yellow notices’’ seeking missing or lost persons including victims of
parental abductions). Interpol was recently instrumental in a case in which an ab-
ducting parent, who had a history of violent criminal offenses and drug abuse,
brought his four year old child to the United States. At the request of Interpol Can-
ada, the USNCB coordinated investigative actions in eight states and the District
of Columbia. Thanks to those efforts, the father was arrested by the D.C. Metropoli-
tan Police and the United States Marshals Service, and the child was taken into
protective custody.

Once an abducting parent is charged by state or federal authorities and located
abroad, extradition my be considered. However, it is crucial to understand that even
when successful, an extradition by no means ensures the return of an abducted
child. There have been sad cases in which a fugitive parent is returned for prosecu-
tion, but the victim child is hidden in the foreign country with friends or relatives,
or the foreign courts fail to grant custody to the left-behind U.S. parent. It is even
possible that an extradition request may complicate the return of the child under
the Hague Convention (e.g., should the foreign authorities be reluctant to return a
child to the U.S. when one parent faces the prospect of prosecution and incarcer-
ation). In short, the decision to seek criminal charges against and pursue the extra-
dition of an abducting parent must be made on its own merits for law enforcement
reasons, and not viewed as a quick, or even an effective, means of securing the re-
turn of the child.

Extradition may be available to a state or federal prosecutor for international pa-
rental abduction if (1) an extradition treaty is in force between the United States
and the country where the fugitive is located; (2) the treaty recognizes parental kid-
naping as an extraditable offense; and (3) no other treaty provision would bar the
fugitive’s return to the United States for prosecution for the offense. When a pros-
ecutor is interested in requesting extradition, he or she contacts the criminal divi-
sion’s Office of International Affairs (OIA) for advice and assistance. OIA works
through the Department of State to make such requests.

There are presently over 100 bilateral U.S. extradition treaties in force. Under the
most modern of those, extradition is usually based upon ‘‘dual criminality’’. That
means if an offense is punishable in both countries by and agreed upon term of im-
prisonment (often at least one year), the offense is extraditable under the treaty.

Under our older treaties, extradition is provided only for crimes listed in the trea-
ties themselves. And while most of these treaties list ‘‘kidnaping’’ or ‘‘child stealing’’
as extraditable offenses, for many years the State Department was concerned that
those terms were not intended by the treaty negotiators or the Senate when it au-
thorized ratification to cover parental kidnaping or abduction. Thanks to action by
Congress in passing the Extradition Treaties Interpretation Act of 1998, we may
now interpret ‘‘kidnaping’’ to include parental kidnaping. The State Department in-
forms us that twelve of our treaty partners have already agreed with the United
States that parental kidnaping is covered by our existing ‘‘list’’ extradition treaties.
This has opened the door to possible extradition requests on such charges to those
countries, (e.g., Cyprus, Luxembourg, New Zealand), and possibly soon to other
countries which have not yet responded to the State Department survey.

Unfortunately, even when a treaty exists and the parental abduction crime is ex-
traditable pursuant to it, there may exist other obstacles to obtaining extradition.
For example, many countries refuse, often because of a constitutional or other im-
portant public policy prohibition, to extradite their own nationals. Our treaties with
such countries often do not require the surrender of nationals. Because abducting
parents are often nationals of the countries to which they flee with an abducted
child, they are able to avoid extradition to the United States. And although most
of the countries which refuse to extradite their citizens can in theory assert criminal
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jurisdiction over them for crimes committed anywhere in the world, as a practical
matter this is rarely done.

This is not to suggest that we would not or should not ever request extradition
knowing that the request well be denied on the basis of nationality—such decisions
are carefully made taking into consideration all of the particular circumstances—
but only that the existence of a treaty which seems to cover the crime is not always
sufficient to ensure that the offender is brought to justice. I can assure this commit-
tee that expanding the number of U.S. extradition treaties which mandate the ex-
tradition of nationals is among the department’s highest international law enforce-
ment priorities.

V. CONCLUSION

In a shrinking world with increasing numbers of bi-national marriages, the prob-
lem of international parental child abduction will not disappear anytime soon. How-
ever, we at the Department of Justice will continue to do whatever we can to ad-
dress this problem, through enhanced interagency coordination, continued pro-
grammatic initiatives, and vigorous enforcement efforts.

Again, thank you for the opportunity to appear before this subcommittee on this
most important topic.

Senator THURMOND. Ms. Borek.

STATEMENT OF JAMISON S. BOREK

Ms. BOREK. Thank you, Mr. Chairman. As you have suggested,
I will make briefer remarks and ask that my statement be accepted
in full for the record.

Senator THURMOND. Your entire statement, of course, will be put
in the record.

Ms. BOREK. Mr. Chairman and Senator DeWine, thank you for
holding this hearing today to discuss the important subject of inter-
national parental child abduction. I will first give briefly an over-
view of the different ways the Department of State is involved with
this problem.

First, of course, it grows out of our concern for the welfare of
American citizens, both who are overseas or who become involved
in transnational problems. There is no greater responsibility than
the welfare of our children. The protection of Americans abroad, in-
cluding those children victimized by international parental child
abduction, is of the highest priority to the Department of State.

As the corollary to our interest in this area, we are also respon-
sible for coordinating U.S. efforts in international organizations to
develop mechanisms and laws to protect private citizens in these
areas, such as the Hague Conference on private international law.
It was in 1980 that the Hague Conference developed the convention
on the civil aspects of international child abduction and the United
States became a party in 1988.

This convention aims at providing a civil legal remedy for prompt
return of a child who is either abducted or who may be retained
in violation of custody rights. The latter case could be in a case
where there is a court order, or it could be where there is no court
order but there is simple joint custody prior to divorce. So the
Hague Convention covers a broad range of cases, including not only
the classic abduction, but also a situation where a mother in a bad
marriage simply takes a small child and returns home, if the home
happens to be a foreign country.

The underlying premise of the convention is that it is bad for
children. It is not in the best interest of the child to be abducted.
It seeks to deter abduction and to remedy it as a means of forum-
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shopping. It is understood that every country has a mechanism for
determining the custody of this child and it is based, at least in
principle in most countries, on the best interest of the child. But
under the Hague Convention, the decision is made that the custody
determination should be in the place of habitual residence of a
child, and where a child is abducted to get a different forum, the
child should be sent home.

To implement this convention, the Bureau of Consular Affairs
started with a small staff an effort and has constantly increased it
over time. In 1994, they created an Office of Children’s Issues as
a formal office to be concerned not only with implementation of the
Hague Convention, but other situations where children are taken
by parents abroad, and protection of children in all countries, not
only Hague countries.

In addition to the efforts under the Hague Convention, the De-
partment of State is also concerned with the question of passports
and travel, and recently, they have moved the function concerned
with passport issuance for children into the Office of Children’s
Issues so that it can be better coordinated in the case of preventing
and deterring international child abduction.

Finally, we also play a role with respect to the criminal aspects
of international child abduction by virtue of our role in connection
with extradition. Of course, we coordinate very closely with the De-
partment of Justice, who is responsible for most operational as-
pects.

I might say that the Hague Convention, overall, has been a clear
success story as compared to the prior situation. In the first 10
years that we have been a party, proceedings have resulted in the
return of over 20,000 children to the United States. We believe, al-
though we have no way to know, that the existence of the treaty’s
return mechanism has deterred a number of abductions.

The statistics, unfortunately, within the State Department have
not been kept especially well or consistently over the years. We are
trying to improve these efforts. In recent years, we believe that the
percentage of returns under the Hague Convention is closer to 60
percent, so that there is—and, of course, it depends on the coun-
try—there is a considerable body of success under this convention.

However, it is clearly not a perfect remedy. There are a number
of grounds even within the convention for non-return of the child,
for example, if there is a danger of serious harm to the child or if
the child is old enough to have views and objects to the return. In
addition, a number of countries have created what we believe to be
loopholes, taking advantage of grounds in the convention but ap-
plying it in ways that we dispute.

In addition, there are some additional problems that have grown
out of either the nature of the legal systems in some countries or
in some countries their commitment to implementing the conven-
tion.

Another problem is that there is ultimately the idea of a custody
determination under the Hague Convention in the country which
the child was abducted, and in some cases, the courts have gone
to lengths to make sure that if the child is returned, both parents
will be able to participate in that custody determination.
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In this context, it can be a serious problem—it has been in some
cases—if one of the parents is subject to arrest and prosecution on
return to the United States. Some courts have said that is a reason
to be concerned about returning the child because they would not
be able to participate adequately in the custody determination in
the country from which the child was taken.

There are other problems. I see that I am on the yellow light, so
I will not go into all of them. I do want to note that we have been
concerned about improving our efforts for a considerable period,
and starting in late 1997, both the Departments of State and Jus-
tice embarked on a serious working-level review of all of the prob-
lems and gaps. This was the major input to the report.

In late 1988, the Attorney General and Secretary of State deter-
mined to jointly create a senior policy group that would work to-
gether with the working-level group and take an overall com-
prehensive look at the problems and recommendations which re-
sulted in the report, which we have mentioned and which you have
mentioned, Senator DeWine. It makes a number of recommenda-
tions for improvement, and as many as possible of them that can
be implemented within existing resources, we are pursuing. But
this is in very large part a question of resources and some of them
are very expensive items, such as an entire new computer system,
and, of course, there is the question of staff.

I might note that the Office of Children’s Issues has had a staff-
ing ratio of one person for 120 cases. Recently, we have added
enough people to bring it down to 80 cases per person, but this is
still a tremendous burden and, of course, sharply curtails the in-
tensity and the level of attention that we can give to any one case.

We seek to systematize and become more aggressive in our ap-
proach to the problem of implementation. As I said, all of these
things will go on, but they will go on, to a certain extent, in direct
relationship to the resources that we are able to note to them. In
that connection, I have to note that the funding for the State De-
partment as a whole has become an issue and that full funding—
it is not a question simply of funding this particular small part of
the State Department because the overall situation is one of con-
straint.

I am told that I may have said that we have returned since 1988
20,000 children, or had them returned to us. I meant to say that
there were 2,000 children returned to us.

I think that is it for my initial remarks, and, therefore, I would
be happy to close and say that I will take any questions, and thank
you again for this opportunity to testify.

Senator THURMOND. Thank you very much.
[The prepared statement of Ms. Borek follows:]

PREPARED STATEMENT OF JAMISON S. BOREK

Mr. Chairman and Members of the Subcommittee: I am pleased to appear before
the Subcommittee today to address the important topic of international parental
child abduction.

ROLE OF THE DEPARTMENT OF STATE

As you know, Mr. Chairman, this is a topic that has a number of both criminal
and civil aspects. Although the focus of the hearing today is on the Department of
Justice’s response, the Department of State is also seriously involved in this prob-
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lem, in a number of ways. By way of background, therefore, I would like to give
you an overview of the Department of State’s involvement in this problem.

First, and most significantly, our concern about international child abduction is
an extension of our responsibility and concern for the welfare of American citizens
who are overseas or involved in transnational problems.

There is no greater responsibility than the welfare of our children. The protection
of Americans abroad, including those children victimized by international parental
child abduction, is of the highest priority to the Department of State. Matters in-
volving the welfare and custody of children are some of the most difficult and emo-
tional cases with which we must deal. When a parent abducts, or wrongfully re-
tains, a child from his or her home, and prevents the child from having a relation-
ship with the other parent, the trauma to the child is immediate and compounded
each day the child is not returned home.

As a corollary to our concern for the welfare of Americans in foreign or
transnational situations, the Department of State is also responsible for leading and
coordinating United States participation in relevant international organizations,
such as the Hague Conference on Private International Law. This is the organiza-
tion that developed the 1980 Hague Convention on the Civil Aspects of International
Child Abduction, to which the U.S. became party in 1988. The Convention provides
a civil ‘‘legal mechanism in the country where the child is located for parents to seek
the return of, and access to, their child. It applies only to cases where children resi-
dent in a Hague Convention country have been abducted to, or wrongfully retained
in, another country party to the Convention.

To implement this Convention, and to focus on other relevant efforts of the De-
partment of State on behalf of children, the Bureau of Consular Affairs created an
Office of Children’s Issues in 1994. This Office not only acts as the Central Author-
ity for the Convention in the United States, but also tries to assist left behind par-
ents of children abducted to other countries, that do not belong to the Hague Con-
vention. This Office would also be the Central Authority for the Hague Convention
on Protection of Children and Cooperation In Respect of Intercountry Adoption, if
the Senate gives its advice and consent to ratification.

The responsibilities of the Department of State that are relevant to international
child abduction also include those involving passports and travel from the United
States. Parents may ask that they be notified if the other parent applies for a
United States passport for their child, or, if they have a supporting court order, th6y
may prevent issuance of a passport to a child without their consent.

Finally, the Department of State also plays a role with respect to the criminal as-
pects of international child abduction by virtue of its role with respect to inter-
national extradition matters. In this area, we coordinate very closely with the De-
partment of Justice, of course, since the Department of Justice has the lead role in
most operational respects.

OVERVIEW OF INTERNATIONAL CHILD ABDUCTION

The problem of international child abduction can be both tragic and complex.
Even within the United States, custody battles over children can be devastating for
all concerned. Translated to the international plane, every problem can multiply,
and the parent victim can be faced with significant additional complication, dif-
ficulty, and expense.

The best means of protecting children from the harmful effects of international
parental child abduction is prevention: through the deterrent effect of legal mecha-
nisms, and through education and understanding of the steps that can be taken to
make abduction more difficult in the first instance, so that fewer successful abduc-
tions occur. Second, we must give attention to any efforts that can be made to pre-
vent abductors from actually leaving the United States.

International child abductions are often complicated by the fact that many ab-
ducted children are from multi-cultural relationships. They are often citizens of both
the United States and the country to which they were abducted. Ultimately the fate
of these children is decided by the courts of the countries to which they have been
abducted or in which they have been wrongfully retained. Often custody orders en-
tered into by U.S. State courts are not enforceable outside our country. Even when
everyone involved is a U.S. citizen, these cases are often difficult to resolve once the
child has been removed from the United States.

Thus, once the abductor and child are outside the United States, the only avenue
for return of a child, apart from a voluntary resolution, is likely to be legal proceed-
ings under the Hague Convention. If the abductor is in a non-Hague Convention
country, there may be only limited legal recourse, if any.
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A Hague Convention proceeding does not decide custody; instead, it decides in
which country custody determination should be made. Basically, the Convention is
aimed at using abduction as a means of forum-shopping, by providing that the
courts in the country to which the child is abducted should, with very few and lim-
ited exceptions, return the child to the country of habitual residence without consid-
ering the merits of the custody dispute.

Overall, the Convention is a success story. In the first ten years that the United
States has been party to the Convention, proceedings have resulted in the return
of over 2,000 children to the United States. Further, we believe the existence of the
treaty’s return mechanism has deterred an untold number of abductions. Approxi-
mately 60 percent of the cases in which we provide assistance are now covered by
the Convention. When the U.S. joined the Convention in 1988, only nine other coun-
tries were party. Today the Convention is in effect between the U.S. and 53 other
countries. We have an active program to encourage countries to join the Convention
as the best possible means of protecting children from the harmful effects of abduc-
tion. For example, in an August trip to Japan, which is not currently party to the
Convention, Mary Ryan, the Assistant Secretary for the Bureau of Consular Affairs,
discussed with a Justice Ministry official the benefits of the Convention for both our
countries. As we look to improve the Convention’s effectiveness, we must remember
the many parents who wish that they had even this less than ideal mechanism to
seek return of their children.

While the Hague Convention has facilitated the return of many children to the
United States, and while it is a vast improvement over the lack of any international
mechanism whatsoever, it is not a perfect remedy. There are some bona fide
grounds for non-return under the Convention, and in some cases parents or courts
have created loopholes even where there should be a return. The world has changed
since the Convention was conceived 19 years ago when the majority of taking par-
ents were fathers. Now, 70 percent of taking parents are mothers, and courts in
some countries are reluctant to compel children’s return to the United States when
the mothers face significant obstacles to return, including possible criminal sanc-
tions. There may also be particular problems associated with ‘‘wrongful retention’’
of a child, when there is no actual physical abduction, particularly in certain joint
custody situations.

We have identified a number of the biggest obstacles to the effective implementa-
tion of the Hague Convention. These include:

• Locating children: Many countries, including Mexico and other Latin American
countries, Sweden, Norway and Denmark, have difficulties locating children be-
lieved to have been taken to their country. The problem in Mexico appears to
be primarily a lack of resources and infrastructure, while the problem in the
Scandinavian countries may be more of a lack of interagency cooperation and
coordination within the country. Often social welfare agencies do not share in-
formation with the Hague Central Authority. Other countries have laws that
prohibit information sharing among government agencies.

• Duration of cases: Although Article 11 of the Hague Convention calls for expedi-
tious processing of return cases, and specifies that courts may be asked the rea-
son for delay if they have not decided a Hague case within six weeks, the courts
in some countries do not proceed in a timely fashion.

• Non-enforcement of orders: Many civil law countries do not have effective mech-
anisms for enforcement of their own civil orders for the return of abducted chil-
dren. The country may not have any penalty for noncompliance with a court
order, may levy only a small fine, or have no authority responsible for enforcing
a civil order. In some instances, a left-behind parent may have to hire a des-
ignated authority (such as a bailiff) to enforce a civil order.

• Consent of the child: The Convention allows judges to refuse to order the return
of a child if the child objects to being returned ‘‘* * * and has attained an age
and degree of maturity at which it is appropriate to take account of its views.’’
While in the United States we would expect that judges would consider a child
of perhaps ten or twelve years old to be mature enough to think independently
of the taking parent’s influence, we have seen the views of significantly younger
children taken into account in some countries. In Germany, for instance, we
have seen judges take into consideration the wishes of children as young as five.

• Undertakings: The courts in a number of Commonwealth countries, including
the United Kingdom and Australia, often require the left-behind parent to agree
to extensive ‘‘undertakings’’ (conditions for return) before an order for the re-
turn of an abducted child will be issued. These undertakings expand rather
than limit the exceptions for return of abducted children under the Convention.
Examples have included requiring the left-behind parent to pay the abducting
parent’s transportation costs back to the United States, providing housing costs
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once the taking parent returns to the U.S., and/or furnishing the abductor with
an automobile for the duration of custody hearings. In at least one instance, the
left-behind parent was required to demonstrate that he had pre-paid a substan-
tial sum to the taking parent’s attorney. These undertakings are not provided
for in the Convention, have the effect of rewarding abduction and impose addi-
tional hardships on the left-behind parent.

Nevertheless, overall the Hague Convention is a significant improvement. Before
we became party to the Convention, return to the U.S. of abducted children was ap-
proximately 20 percent. Under the Convention about 72 percent of cases result in
return or access. The rate of returns from the U.S. to other countries is even higher,
approximately 90 percent, including voluntary returns.

This reality offers little comfort to the left-behind parents who have suffered the
frustration and anguish of losing contact with a beloved child. Nor does it comfort
the traumatized child who has been abruptly wrenched from the arms of one parent
and asked in effect to choose sides. That is why we continue to work to improve
the functioning of the Convention.

U.S. FEDERAL RESPONSE TO INTERNATIONAL PARENTAL CHILD ABDUCTION

Since the U.S. became party to the Hague Convention in 1988, the Department
of State has worked to improve its implementation. The first year we created a new
child custody division to coordinate our work in this area. In 1994, we formed the
Office of Children’s Issues, redoubling our efforts on this important subject and in-
creasing the level of attention it received in the State Department. The benefits of
this new office were quickly realized. In 1994, the Office was recognized by the Ad-
ministration when it won a Vice Presidential ‘‘Hammer Award’’ for reinventing gov-
ernment due to its work to return children home. Our efforts have increased stead-
ily since that time.

The new Office of Children’s Issues saw the need for a comprehensive interagency
coordinated response to address the scourge of international parental child abduc-
tion—from prevention, to recovery, to reunification. In 1994, it co-hosted, with the
American Bar Association, the North American Symposium on International Child
Abduction, funded by the Department of Justice, and aimed at improving the oper-
ation of the Hague Abduction Convention.

In an effort to coordinate assistance to abducted children and their families, the
Office of Children’s Issues entered into a cooperative agreement with the Depart-
ment of Justice and the National Center for Missing and Exploited Children on Sep-
tember 1, 1995, to work together on these cases. While the National Center had al-
ways helped us locate missing children, the agreement formalized this arrangement
and expanded the National Center’s work to include Hague cases in which children
were abducted to, or retained in, the United States.

There were other issues needing attention. One was the matter of legal costs. Al-
though the Hague Convention provides that countries will pay the legal fees of par-
ents in Hague return cases, the Convention allows party countries to take a reserva-
tion in this regard and the U.S. took that reservation. As a result, some Americans
pursuing return of their children under the Convention were receiving free or re-
duced fee legal assistance in other countries, while foreign parents pursuing return
of their children abducted to, or wrongfully retained in, the U.S. did not receive
equal benefits.

At the 1994 intergovernmental meeting of Convention Central Authorities, the
U.S. was roundly criticized by other party countries because the high cost of U.S.
litigation was effectively denying parents from pursuing Hague remedies in the U.S.
As a result of that criticism, the Department of Justice, in coordination with the
Office of Children’s Issues, agreed in 1995 to fund the American Bar Association’s
creation of the International Child Abduction Attorney Network (ICAAN) to expand
the pool of attorneys who provide pro bono or reduced fee legal assistance in Hague
cases involving children in the United States.

In 1998, the Office of Children’s Issues received another award from the Adminis-
tration as a member of the team, which included the Department of Justice and the
National Center for Missing and Exploited Children, that created the family reunifi-
cation program to help needy parents pay for the costs of returning their children
home. We have a robust interagency cooperative effort and are dedicated to using
every tool at our disposal.

Despite all the efforts of the Departments of State and Justice to coordinate and
cooperate, both the agencies involved and, more importantly, the left-behind parents
believed that the U.S. federal response to their cases was not sufficient and that
more needed to be done. There were failures in coordination on cases, in part be-
cause of the inherent tension between the civil aspects of a case in which the goal
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is to effect the abducted child’s return and the criminal efforts to prosecute abduct-
ing parents.

The Senate Foreign Relations Committee invited the Attorney General to testify
on international parental child abduction in October 1998. Prior to her testimony,
the Attorney General spoke with the Secretary of State and together they committed
their two agencies to taking a hard look at how the federal response to international
parental child abduction could improve.

The Attorney General and the Secretary of State subsequently formed a Senior
Interagency Policy Group to undertake a comprehensive review of the federal gov-
ernment response to international parental child abduction. The Policy Group in
turn created a working group. Since they were created, the Policy Group and its
Working Group have met at least once a month. The Policy Group, with the input
of the Missing and Exploited Children Task Force’s Subcommittee on International
Parental Child Abduction, prepared ‘‘A Report to the Attorney General on Inter-
national Parental Kidnapping’’ which the Attorney General submitted to Congress
in June. The report outlined the gaps in the federal response and recommendations
to improve the situation. The Policy Group developed an action plan to implement
the report’s recommendations, wherever possible, and to the extent resources per-
mitted.

The action plan addresses:
• The creation of a comprehensive tracking system for international parental

child abduction cases;
• An enhanced role for the National Center for Missing and Exploited Children;
• The strengthening of inter-agency coordination;
• Enhanced diplomatic initiatives;
• Increased education and training;
• Strengthened mechanisms to prevent departure of abducted children and ab-

ducting parents;
• Expansion of services for parents and children;
• Coordinated budget and resource estimates.
Implementing the international parental child abduction recommendations will be

expensive, having a price tag in the millions, and taking several years. As a core
function of the Department of State, the Office of Children’s Issues should be funded
with appropriated resources. We are concerned about inadequate overall funding for
the Department, which may negatively affect our ability to implement the rec-
ommendations. * * * Additionally, we are pleased that the Senate receded on an
earlier effort to zero out funding for the Hague Conference, and want to emphasize
the important work that it does and the great amount of value we obtain in fully
funding this important organization.

The Bureau of Consular Affairs is on its way to completing the requirement study
for the interagency case tracking system. The contractor has had over a dozen meet-
ings with Children’s Issues staff and the interagency community that will be using
this system. With needed funding, implementation of the first phase of this system
is scheduled for this spring. The Bureau has increased the staff of the Office of Chil-
dren’s Issues so that country officers have fewer cases. They will soon be advertising
for a management analyst to oversee further development of the comprehensive
tracking system, to create accurate statistics on all abduction cases, both to and
from the U.S.

The Bureau of Consular Affairs has also expanded the cooperative agreement with
the National Center for Missing and Exploited Children to include additional assist-
ance for parents and children in all international child abduction cases. The Bureau
recently established a National Center coordinator position within the Office of Chil-
dren’s Issues. The passport custody lookout function currently in Passport Services
will be transferred to the Office of Children’s Issues in early 2000.

As we seek to improve services to parents, we recognize the need for continuing
feedback from our customers. Recently, Children’s Issues has had a number of meet-
ings with left-behind parents to receive their input on how we might do things bet-
ter. One of the new positions in Children’s Issues will be specifically devoted to en-
hancing our service to American citizen customers. We have also established Chil-
dren’s Issues coordinators at our embassies and consulates around the world.

Recently, we have seen an example of how our increased interagency communica-
tion has aided the return process. Five children abducted from the U.S. to Syria
were returned home following extensive interagency cooperation involving the FBI,
Department of Justice, local law enforcement and the National Center for Missing
and Exploited Children, efforts coordinated by Children’s Issues. Children’s Issues
initiated numerous conference calls among the relevant organizations, ensuring that
the return of these children remained the focus of all U.S. Government efforts. Fol-
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lowing excellent work by our Embassy in Damascus, one of the abducting parents
was arrested in Syria and all five children were returned using Justice Department
‘‘family reunification funds’’ and State Department repatriation loans.

In closing, Mr. Chairman, in considering the complexity of both Hague and non-
Hague abductions, we must remember that these cases are all centered on children
and their need to feel secure in their homes and not live in fear of abduction. Thank
you, Mr. Chairman, for the opportunity to address the Subcommittee on this impor-
tant topic for our children and their parents.

Senator THURMOND. We will now go to questions. Mr. Robinson,
international parental child abduction is a growing problem. There
have been very few prosecutions under IPKA since Congress passed
the statute in 1993. The recent task force report to the Attorney
General that was released earlier this year did not even mention
enforcement of the statute as a gap in current efforts to address
international parental kidnaping. Do you think the Department
should make better enforcement of IPKA a priority?

Mr. ROBINSON. Let me say, preliminarily, that I would ask Mr.
Rossman, who was involved in that project directly and reporting
to me, that obviously it needs to be a continuous improvement pri-
ority. We need to get the word out. It is still a relatively new stat-
ute, but I think that within the constraints outlined in the state-
ment that I indicated, we need to make sure that the investigators
and prosecutors are trained and understand this and we have the
network of information out there so people know of the availability
of this resource.

But perhaps Mr. Rossman can comment directly on the question
with regard to the statement in the report. Rich.

Mr. ROSSMAN. If I may, Mr. Chairman, I think the first thing to
keep in mind is that each one of our 50 States and the District of
Columbia have passed parental kidnaping statutes. The States, the
local governments, are really the primary force in this area. The
Federal statute was never meant to supplant State governments in
this regard, but only to supplement it and to be available in those
situations. For instance, if you have a case where there is a ques-
tion about the custody situation at the time of the abduction, the
Federal statute can be more helpful than some of the State stat-
utes, which would not create a crime in those circumstances. So I
think that is the first thing to keep in mind, is that the Federal
statute is not the primary force in this area but really is supple-
mental to the ongoing efforts of each of our 50 States.

Second, I think it is worth noticing that the numbers have in-
creased over the period of time and the involvement of the FBI, but
the numbers are still low. There is no question about that. As Mr.
Robinson said, we are reaching out, and I think in this regard, the
policy group that I was involved in and the report that Senator
DeWine mentioned does specifically reference the idea of reaching
out to training our prosecutors, our State prosecutors, our Federal
prosecutors, and our agents, and that training process is ongoing.
OJJDP at the Justice Department is very involved in that process.

Just next week, down in South Carolina at the center that the
Department of Justice uses for training, we are having all of our
international reps from each of our U.S. attorney offices come in
and there is going to be a segment on international parental kid-
naping at that program to try to further educate our U.S. attorney
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offices around the country on the importance and the priority with
which we face the statute.

Senator THURMOND. Ms. Borek, the Department of Justice gen-
erally asks for a prosecution to be undertaken pursuant to UFAP
rather than IPKA. Given that IPKA itself is a direct Federal of-
fense, are there times when proceeding under the IPKA warrant
rather than a UFAP warrant could be more persuasive with an-
other country in encouraging them to extradite the abductors to the
United States?

Ms. BOREK. Mr. Chairman, I am not aware of any circumstances
in which we would think that a Federal charge was more impor-
tant than a State charge in the eyes of a foreign government offi-
cial. I think the problem here is, as has been mentioned by the De-
partment of Justice that, and as you also noted in your speech, that
this can really impede the return of the child in some cases.

When the return of the child and the enjoinment of some form
of joint rights, whether it is joint custody or it is visitation, depends
on both parents agreeing to share the time of the child and one
parent is prosecuted, this can obviously cause problems with the
ability of the parents to reach agreement on things. Unless the
child is actually returned, which the extradition does not result in
the return of the child, it can actually make a situation worse in
some cases rather than better.

So I think the view of the foreign government is fairly straight-
forward as far as the Federal versus State angle. But the other
considerations in a particular case may be complicated.

Senator THURMOND. Mr. Robinson, I appreciate that the best way
to try to get a child returned is to use the Hague Convention. How-
ever, some signatory countries consistently fail to comply with their
obligations under the Hague. For these countries, do you think the
Justice Department today may be too reluctant to initiate criminal
proceedings quickly?

Mr. ROBINSON. I do not think that is the case, Senator. Obvi-
ously, it is a consideration and ought to be a consideration in mak-
ing a charging decision in a situation in which the alternatives
for—the first choice, obviously, is to return the child, and I think
that is—and to the extent that that is not a possibility, the notion
of bringing the criminal charges and getting the deterrent effect for
future cases is an appropriate consideration.

Mr. ROSSMAN. If I could just add, for instance, in the case that
Senator DeWine is so familiar with, the Sylvester case, even
though Mrs. Sylvester is in Austria, which does not extradite its
nationals, and there are other problems in trying to use the crimi-
nal process in Austria, nevertheless, there is an outstanding crimi-
nal warrant out of the Eastern District of Michigan, and if Mrs.
Sylvester steps into any other jurisdiction that would extradite her,
then she would be subject to the criminal process and we have not
hesitated to use the criminal process in that regard, although, un-
fortunately, it has not resulted in the return of either Mrs. Sylves-
ter or the children.

Senator THURMOND. Mr. Robinson, I understand that the pri-
mary purpose of IPKA is to punish the abductor. However, it ap-
pears to me that enforcing the law sometimes may pressure the ab-
ductor into returning the child. Also, a judge may condition the ab-
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ductor’s release on the return of the child. Do you agree that crimi-
nal prosecution under the IPKA sometimes may result in helping
get the child back?

Mr. ROBINSON. I think it could under certain circumstances, but
as I indicated in my opening statement, there are times in which
it has not made any difference at all and has complicated the situa-
tion. So I think what needs to be done is a careful judgment on a
case-by-case basis, evaluating the impact of the criminal prosecu-
tion only after, of course, in the first instance, the prosecution deci-
sion has to be made on the merits of the facts, and only after that
determination has been made under the principles of Federal pros-
ecution, then I think this needs to be taken into consideration and
evaluated in the context of where the parent is and what the cir-
cumstances are.

But I think that there are certainly circumstances in which this
is an appropriate consideration, so I would agree and it would de-
pend on the particular circumstances of the case, Senator.

Senator THURMOND. Mr. Robinson, I understand that sometimes
local authorities do not seek a UFAP warrant because they cannot
afford to pay the extradition costs associated with enforcing the
warrant. However, for an IPKA warrant, the Federal Government
pays the extradition costs. Do you agree that the Federal authori-
ties should consider IPKA warrants when local authorities cannot
afford the costs associated with UFAP warrants?

Mr. ROBINSON. I think it ought to be a consideration. I note that
there was a provision that would have provided—in the provision
of last year’s crime bill, would have been helpful in allowing the
Department on a case-by-case basis to assist States and localities
in defraying some of the extraordinary expenses that may arise in
pursuing international extraditions. These can be quite expensive
and time consuming, and perhaps at an appropriate time, there
could be some consideration for that.

Senator THURMOND. Mr. Robinson, one way to locate and detain
abductors is to revoke their passports. I understand that the State
Department denies all revoked passports when the abductor is the
subject of a Federal warrant. It appears to me that the possibility
of revoking the abductor’s passport is a good reason to invoke the
criminal process in many cases. Do you agree?

Mr. ROBINSON. I think it can, in appropriate cases. Perhaps Ms.
Borek could add to that in terms of the available options from the
State Department’s point of view.

Ms. BOREK. Thank you. One difficulty here is that, very often,
the abducting parent is a foreign national and, therefore, is travel-
ing on a foreign passport. We do have a system for trying to control
the issuance of a U.S. passport to children who might be abducted
and we are trying to strengthen that. But the child often is a dual
national, also, and so the passport revocation is perhaps less effec-
tive for the parent, more effective for the child, not necessarily al-
ways effective for the child. But certainly there would be some
cases where this would be useful, where it is an American citizen
abductor.

Mr. ROBINSON. It is my understanding, also, Senator, that the
passport revocation is possible under either an unlawful flight or
an IPKA charge.
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Senator THURMOND. Ms. Borek, the task force’s report to the At-
torney General recommended that revoking a child’s passport is
one way to help stop an abduction in process. What specific efforts
is the State Department undertaking to make it easier to revoke
abducted children’s passports?

Ms. BOREK. We do have a system now where, at the request of
the parent or an attorney or an appropriate court, we will put the
child’s name in a passport name check system so that when an ap-
plication is received, the parent will be notified. It will also be de-
nied based on an appropriate court order. We have amended the
regulations to provide for denial based on joint as well as sole cus-
tody.

We recognized in looking at the efforts under the senior policy
group review that we could do more to improve revocation on an
internal basis through, I believe, regulatory change, and this was
approved as part of the policy review and is being implemented.

Senator THURMOND. Ms. Borek, I understand that some obstacle
to efforts to extradite an abduction is that the country may not rec-
ognize parental kidnaping as an extraditable offense. What specific
diplomatic efforts are being taken by the State Department to en-
courage countries that are parties with us to list extradition trea-
ties to interpret them to include parental kidnaping as an extra-
ditable offense?

Ms. BOREK. We have gone out to all of the countries that have
this treaty to suggest to them and encourage them to agree with
us to this interpretation. We have found a number of countries do
not make this a crime under their national law, and one of the con-
cerns that was raised in Congress, and we shared it, was that there
be reciprocity, that we not be extraditing Americans to foreign
countries for parental kidnaping when they would not be in a simi-
lar position to extradite people back to us.

We have not made specific efforts to get people to change their
laws in these areas. I think we need to know more about why they
have not changed them. There are some trends, especially in Eu-
rope, I think, away from the views that were reflected in the 1980
Hague Convention. Therefore, the situation is not necessarily one
that is improving in all respects.

What we have been focusing on first of all, I think, in the civil
area is the question of enforcing the court orders, which we have
not gotten into, but this is something which has caused serious
problems in a lot of cases, where people have even gotten orders
in their favor for custody or visitation and they have not been en-
forced. So in terms of diplomatic efforts, I would say at this point
that is a priority, and also encouraging people to agree with us on
the interpretation of the treaty. But we have not been trying to get
people to change their criminal law as of yet.

Senator THURMOND. Ms. Borek, the General Accounting Office
recently noted that the Office of Children’s Issues and the FBI
sometimes make duplicate inquiries on the same case. Do you ex-
pect a new case tracking system to allow State and Justice agen-
cies to know what each other is doing regarding ongoing cases?

Ms. BOREK. We certainly hope so, Mr. Chairman, at least at the
basic level of knowing there is a case and certain information
should be available to all to avoid making duplicative inquiries. I
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think we have determined that very detailed information about
criminal process, for example, or all of the contacts to the particu-
lar parent might not be entered in this for a number of reasons.
But certainly, the kinds of basic inquiries and information that
would lead one agency to talk to each other should be in there.

Senator THURMOND. Senator DeWine.
Senator DEWINE. Thank you, Mr. Chairman.
I think what this hearing is about today, quite candidly, is prior-

ities and discretion and judgment, and I am going to make a state-
ment at the beginning and then I am going to ask some questions
about it. The panelists may consider this a very harsh and maybe
unfair statement.

I do not think parents taking children illegally out of this coun-
try and keeping these children out of the country, away from an-
other parent, is a high enough priority with the State Department,
nor do I think it is a high enough priority with the Justice Depart-
ment. Mr. Robinson, you spent almost your entire testimony, quite
candidly, and you and I have discussed this before, you spent al-
most your entire testimony telling us why you cannot do things and
all the problems that are there. I am a former prosecutor and I
think I appreciate what you had to say. I am not sure I disagreed
with what you had to say, but it troubles me about the emphasis,
I guess.

We know there is nothing perfect in the world. We know that if
a child is taken by one parent out of a State, we know there are
problems with that. We know filing charges does not necessarily
solve the problem, but we still file them. You still file charges when
someone commits murder or someone commits rape or someone
commits some other Federal offense that the Federal prosecutor de-
cides to prosecute under, even though this person may have fled,
so I am not sure that is an answer.

Let me, if I could, just talk a little bit and ask some questions
about these priorities. You state, Mr. Robinson, that since the pas-
sage of the parental kidnaping law, through the middle of this
year, U.S. attorneys have opened 229 files on international paren-
tal kidnaping, that 62 defendants have been indicted and 13 con-
victed. Now, one of the intentions of Congress in passing this stat-
ute is set forth in the House committee report, ‘‘to deter at least
some abductions by ensuring that the kidnaping offender will be
pursued by the U.S. Government. At present, most abducting par-
ents have little to fear with regard to effective pursuit.’’

I just want to ask you whether you think 62 indictments over 5
years has been given abducting parents anything to fear as far as
effective pursuit by the U.S. Government. Sixty-two—I mean, you
talk about it being a new statute and we have got to get the word
out to U.S. attorneys and assistant U.S. attorneys, but 5 years is
a long time.

Mr. ROBINSON. I think we indicated that we expect there will be
more prosecutions, and I think that as the testimony indicates, I
think your emphasis is the correct one. I think the priority issue
is an important one. I think there needs to be additional work, and
the issue of working with the States on their prosecutions and uti-
lizing the resources of the Federal Government and the State De-
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partment on extraditions to bring people back to face State kidnap-
ing charges in this area.

I am not going to disagree with you at all on the notion that
there needs to be an additional effort, and I think that what we
have been trying to do with the senior policy group is to try to get
our arms around the scope of these issues and continue to press on
them. But I am not going to suggest to you that more cannot be
done or should not be done. I think we all agree that it should and
we ought to do more.

Senator DEWINE. I appreciate that, and we understand that the
Justice Department, U.S. attorneys, and assistant U.S. attorneys
have to make judgment calls. You cannot prosecute every case. You
cannot deal with every case. But we set our priorities. Any admin-
istration sets its priorities, or any prosecutor sets his or her prior-
ities, by what cases you put emphasis on. County prosecutors put
special emphasis and set up teams on rape cases or on drug cases
or welfare fraud cases.

It just seems to me that this government needs to say this is im-
portant and there is a reason that we have this law, and yes, it
does supplement State laws, but there are some advantages, and
we do not have time today to go into all the advantages, but I think
there are very distinct advantages to file under a Federal law as
opposed to filing under a State law, which brings me to Ms. Borek’s
question.

Let me just make sure I understand your testimony. Your testi-
mony was that you did not think it made any difference from a dip-
lomatic point of view whether or not our ambassador had or could
reference a State of Alabama or a State of Ohio charge or a U.S.
Government charge. Now, is that my understanding of your testi-
mony?

Ms. BOREK. Senator DeWine, when we make an extradition re-
quest, it is always a U.S. Government request.

Senator DEWINE. No, I understand that.
Ms. BOREK. So I think what I was saying is that in either case,

we are presenting the foreign government with a U.S. Government
request and we expect them all to be honored. I have not seen any
indication that a foreign country said, oh, well, that is just a State
of Alabama request. We will pay less attention to it. I think we ex-
pect them all to be honored and on an equal basis.

Senator DEWINE. The report that we have been referencing here,
the internal working report, stated that one of the practical prob-
lems that was identified in this report in the diplomatic initiative
section is that, ‘‘left-behind parents expect the U.S. Government to
intercede directly with foreign governments on their behalf to re-
cover their children. When diplomatic action is not taken, some
may feel the government has let them down. Federal law and pol-
icy must be articulated and explained to parents.’’

Can you explain what Federal law and policy there is that pre-
vents the U.S. Government from interceding directly with foreign
governments? I again must say, I find that statement to be a hor-
ribly condescending statement. I know you did not write it, but it
is just horribly condescending. We have to explain to these poor
parents why the U.S. Government cannot do anything.
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Senator THURMOND. Senator, could I have the floor for just a
minute before you make your statement?

Senator DEWINE. Sure.
Senator THURMOND. I wish to note that I am pleased to have

Lady Catherine Meyer as a witness on the second panel. She is an
expert in the area of parental kidnaping. I plan to return later and
ask questions to the second panel, but right now, I have another
engagement I have to go to.

Senator DEWINE. Thank you, Mr. Chairman.
Senator THURMOND. I ask if you will take over here.
Senator DEWINE. Thank you.
Ms. BOREK. I think that——
Senator DEWINE [presiding]. Does that statement bother you at

all?
Ms. BOREK. Yes. I think it is not a very clearly written state-

ment. It is not meant to say that the government cannot do any-
thing at all. I think what it is intended to say is that we do not
press directly for return. In the Hague case, there are some reasons
under the convention why a court might decide not to return a
child, and we do not say, well, this parent is clearly right and this
parent is clearly wrong as a matter of course. We press the foreign
government and we do intervene and press to comply absolutely
with the spirit and the letter of the convention as we see it.

I do not think that is a very well-written statement because it
does suggest that we do not do that. All it means really is we do
not sort of walk in there and say, you must give us the child now.
Really, that is what the parents want, and very often, very rightly.
But this is not a mechanism, unfortunately, that is quite that auto-
matic. There are some factual disputes, and these are kinds of
cases where there can be some really ugly factual disputes that ul-
timately do have to be resolved by the courts. A lot of the problems
we have been having—not all of them, by any means, but a lot of
them—are actually problems with courts and not with the govern-
ments of the countries in question.

Senator DEWINE. Let me follow up with that. Also in the report
to the Attorney General, there is a section, the same section on dip-
lomatic initiatives, that sets forth the direct actions the State De-
partment might take in an international parental kidnaping case.
These include having the U.S. ambassador meet with the leader of
another country, formal communications such as diplomatic notes,
and less formal communication such as an exchange of letters.

Let me ask you, are these direct actions taken only to promote
and improve implementation of the Hague Convention in general,
or are they taken in a specific case concerning a child in that coun-
try? Second, if taken in individual cases, how many times has an
ambassador, to your knowledge, met with the leader of another
country on an individual case of international parental kidnaping?

Ms. BOREK. In answer to the first question, we certainly do it in
the context of individual cases and for individual cases. There have
been, in addition, some efforts aimed purely at the systemic level,
but those are less likely to involve the ambassador.

I cannot tell you how many times exactly the ambassador has
met. Of course, this is the question in cases that seem to have
problems, where this seems to be a useful thing to do. Obviously,
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there are a lot of cases that go smoothly and there is no reason for
the ambassador to talk to anyone. I could try to get you more infor-
mation about——

Senator DEWINE. I would appreciate that. Again, it goes back to
priorities and it goes back to what we emphasize and what we
spend time on. All of us in government every day make choices,
priority choices. How do we spend our day? How do we spend our
time? It is finite. Time is finite. I guess I just would like some as-
surance from you or from the Department that this is, in fact, im-
portant.

I mean, your point is well taken that these are messy cases
sometimes, that sometimes the facts are in dispute. A lot of times,
the facts are not in dispute, frankly. A lot of times, someone just
takes off and they are just gone, because they are going back to
their home country and they want their baby and they are gone
and that is it. It does not take a rocket scientist to figure that one
out. But some, yes, there are some factual disputes.

It seems to me the question is, how involved is the State Depart-
ment in trying to resolve these and to use the diplomatic skills that
our diplomats are trained in and to resolve these particular cases,
whether or not there is a formal charge filed or not, whether or not
we are interested in actually bringing the person back, or can we
just get this thing worked out. I am not suggesting that our ambas-
sadors become domestic relations experts here, but these things are
important and these are important when these children are taken.
If it does not reach the ambassador’s level or if the ambassador in
a given embassy does not think it is important, then obviously the
foreign government will not think it is important.

Ms. BOREK. I agree with you, Senator DeWine. I need to add, I
think, in addition to the question of priority, which we decided we
did need to make more systematic efforts to make sure we were
doing everything possible in this area, I need to add two things.
One is the Office of Children’s Issues has no higher priority in the
world, and I think the Bureau of Consular Affairs, than to be con-
cerned about these children and, of course, Americans generally,
but within the category of Americans, children call for a particu-
larly high concern.

Second, I have to say, in addition to priority, there is also the
side of it that is resources. The whole State Department has a lot
of priorities, most of which are extremely important, and we will
not say which are and which are not, and is operating under a situ-
ation of continuing very limited resources. I read in the paper the
other day that the real value of the foreign affairs budget is like
50 percent of what it was some administrations ago. This is the
factor in the overall picture. It is not to negate your point. I think
your point is a very correct one. It is just that I think that also has
to be said.

Senator DEWINE. Mr. Robinson, in your testimony, you stated
that a large but undetermined number of international parental
kidnaping cases are charged under State and local law, and I think
Mr. Rossman has made that point very well, too, and I certainly
agree with that. You have also stated that warrants for unlawful
flight can be obtained where the abducting parent crosses State or
international borders. You acknowledge these UFAP warrants do
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not provide an independent basis for extradition, but they may as-
sist in obtaining Federal resources to locate the abducting parent.

Is it not true that a lot of State, though, and local prosecutors
do not follow through with State charges because of the prohibitive
costs of extradition? I just anecdotally will tell you that when I was
a county prosecutor, we convicted someone of murder. Unfortu-
nately, he decided to leave the jurisdiction and ended up in a for-
eign country. I cannot tell you how much it cost Greene County,
OH, to bring this murderer back. It would cost a fortune for our
moderate-sized county. So it is something that, as Ms. Borek talks
about resources, clearly, a local prosecutor is going to think long
and hard about that. If that is true, is that not one reason for
charging the crime at the Federal level?

Mr. ROBINSON. It is, I think, a consideration, but the resources
issue is there, too. In the extradition area, as I am sure the Sen-
ator knows, because of the high visibility of some of these major
cases, the Einhorn case in France, the Scheinbein case in Israel, in
the Criminal Division of the Office of International Affairs, as we
allocate resources and determine where we are going to go after
and deploy resources, obviously, when you start with murderers
and other major individuals, these need to be taken into consider-
ation.

But I think the resources question is a real one and I think that
was the reason why the notion in last year’s crime bill of providing
some additional resources to allow on a case-by-case basis the abil-
ity to assist the States, because as the Senator knows, the county
prosecutors throughout this country are close to their constituents.
That is where people go initially. There are 5,000 assistant U.S. at-
torneys throughout the country worrying about organized crime,
public corruption, narcotics trafficking, lots of other things, and we
need to have a cooperative relationship of constructive federalism
with our partners.

I think, working with State prosecutors and trying to come up
with ways we can work together to deal with this very important
problem and, I think, some resources to assist, because it is dif-
ficult to deal—and it is very, very difficult, and my hearts go out
to the parents who have to deal on an international basis with the
equivalent of a custody dispute. It is hard enough to deal with that
right in your own backyard, but to have to deal with it with an-
other country with different laws is a staggering problem.

So I think that it would be wise for the policy makers in the Con-
gress and the executive branch to address some of these resources
questions that might provide some assistance to State and local
prosecutors, as well as Federal prosecutors as we try to deal with
all the various extradition requests we have.

One of the things that I have certainly seen since returning to
the Justice Department, there has been a sea change here from
when I was U.S. attorney 20 years ago on the globalization of
crime. More than half the work of the Criminal Division deals with
international criminal activities. This whole issue of globalization
is going to find its way, as it does already, into this problem, as
well, and we need to use all of our best resources and thinking to
try to address these kinds of problems, and the resources would

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00029 Fmt 6633 Sfmt 6601 OCT27.TXT SJUD2 PsN: SJUD2



26

help the States and it would help, I think, the Justice Department
and the State Department in dealing with these issues, as well.

Senator DEWINE. I thank you for that answer.
Let me just read from the House report in regard to the Inter-

national Parental Kidnaping Crime Act of 1993. Again, I have read
parts of it, but let me read one additional part. It sets forth many
reasons for creating the offense, and this is sort of legislative his-
tory. But one is that the offense will provide the basis for Federal
warrants which will, in turn, enhance the force of U.S. diplomatic
representatives seeking the assistance of foreign governments in
returning abducted children. Apparently, the House and Congress
thought this was one more tool that we would give the State De-
partment, and in some cases, it would work. Obviously, in some
cases, it might not work.

But I think we should not forget that that is a legitimate tool.
It is a tool that Congress intended by the filing of charges to give
for you, the Justice Department, to be giving to the State Depart-
ment. I just would point that out, again with the understanding
that in any given case, it may work or it may not work. That is
the way the world is. But it certainly was intended as a tool, and
I think in some cases it can be a tool.

Mr. Robinson, let me ask you another question. Is not another
way the criminal charges could help bring about the return of a
child would be through imposing sentencing conditions? These were
used in the Amir case, which required the father to return to the
United States.

Now, in the report to the Attorney General, it points out that,
‘‘the imposition of such conditions have proven ineffective to date.
Therefore, the imposition of such conditions must be considered on
a case-by-case basis.’’ I do not disagree with that. But while sen-
tencing conditions did not work in this particular case, is it not
really too soon to totally discard this as a tactic?

Mr. ROBINSON. I think it is, yes. I think that needs to be taken
into consideration, and I would expect that in the event the child
is still abroad and we have the parent here convicted, I would an-
ticipate that that should be sought as an appropriate condition.
Unfortunately, as that particular case indicated, it does not always
work, but that does not mean we should not stop trying or that we
have enough data to conclude that we should not do it. I think it
is an appropriate consideration that can make a difference. It does
in other areas. Conditions often can make a difference.

Senator DEWINE. Mr. Robinson, Senator Thurmond had one ad-
ditional question which I would like to ask on his behalf. American
judges generally have little experience with international abduction
law. Some are getting more experience than they want. But it ap-
pears to me that one way the Justice Department can help educate
judges, local judges, is to file amicus briefs in potentially precedent-
setting cases of international child abduction. Does the Department
monitor litigation of this type to consider filing amicus briefs?

Mr. ROBINSON. Are you talking about State litigation? I am not
aware offhand——

Senator DEWINE. Obviously, you could expand that question to
State and the appropriate Federal, as well.
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Mr. ROBINSON. I am confident that if we were aware of such a
situation and could weigh in, that it is the kind of thing we ought
to give serious consideration to do, because anything we can do to
get the word out that this is a serious matter, that any parent that
is even thinking about this ought to recognize there are not only
State sanctions, Federal criminal sanctions, and that we have the
resources and intend, although we have the obstacles, but I did not
mean by stressing the obstacles to suggest we ought to throw in
the towel. The obstacles are there, but we need to get the word out,
because deterrence is a major consideration.

I know the Senator has that in mind and I think you are right
in that regard. There ought to be a cost associated with doing this.
There ought to be more than nothing to fear, as you suggest, and
that can make a major difference.

Senator DEWINE. Mr. Robinson, on that, I think we will conclude
the panel. That was a good summation. I appreciate the three of
you being here very much. We look forward to working with you
in the future. This is an important area and I am sure we will be
all discussing it again. Thank you very much.

Mr. ROBINSON. That is right. Thank you, Senator.
Senator DEWINE. I would like to invite our second panel to now

start coming up. I will be introducing you as you come up.
Our first witness on the panel is Lady Catherine Meyer, wife of

the British ambassador to the United States. Lady Meyer holds a
bachelor’s degree from the London School of Slavonic and East Eu-
ropean Studies and has been a successful commodities broker. She
is well known for her efforts to raise awareness of parental kidnap-
ing, which is based on her own experience regarding the abduction
of her two sons by their father. She is Co-Chair of the International
Centre for Missing and Exploited Children, which she helped estab-
lish earlier this year.

Our second witness is Laura Kingsley Hong, a partner in the law
firm of Squire, Sanders and Dempsey. Ms. Hong has worked tire-
lessly for 3 years regarding her personal story of international pa-
rental kidnaping.

Our third witness is John Lebeau, Jr., who is a businessman in
West Palm Beach, FL. His twin children were taken from their
home by their mother in June 1996 and he eventually succeeded
in getting them returned to the United States in December 1998.

Our fourth witness is Craig Stein, a graduate of Swarthmore Col-
lege and Emory University School of Law. Through his work in pri-
vate practice, he has considerable experience in international child
abduction and holds the National Center for Missing and Exploited
Children’s Award of Merit.

Our final witness is Ernie Allen, President and Chief Executive
Officer of the National Center for Missing and Exploited Children,
which has helped recover over 48,000 children. The nonprofit cen-
ter is taking an increasingly important role with the Federal Gov-
ernment in international parental abductions. Mr. Allen, a member
of the Kentucky bar, served as Director of Public Health and Safety
for the City of Louisville and director of the Louisville–Jefferson
County Crime Commission before co-founding the National Center.

I would ask that the witnesses limit your opening statements to
no more than 5 minutes. All of your written testimony will be
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placed in the record, certainly, without objection. We will start with
Lady Meyer and we will just go right down the line.

PANEL CONSISTING OF CATHERINE I. MEYER, CO-CHAIR,
INTERNATIONAL CENTRE FOR MISSING AND EXPLOITED
CHILDREN, WASHINGTON, DC; LAURA KINGSLEY HONG,
SQUIRE, SANDERS AND DEMPSEY, CLEVELAND HEIGHTS,
OH; JOHN J. LEBEAU, JR., PALM BEACH GARDENS, FL; CRAIG
E. STEIN, ATTORNEY AT LAW, MIAMI BEACH, FL; AND ERNIE
ALLEN, PRESIDENT AND CHIEF EXECUTIVE OFFICER, NA-
TIONAL CENTER FOR MISSING AND EXPLOITED CHILDREN,
ALEXANDRIA, VA

STATEMENT OF CATHERINE I. MEYER

Lady Meyer. Thank you very much for having this hearing and
thank you very much for inviting us. I spent, as you all know, 51⁄2
years trying to secure the return of my abducted children and then
simply to obtain what is the most elementary human right, that of
seeing my children. I have been lobbying in France, in England,
now in the States, to no avail.

As I stand today, I have no access whatsoever, and in 51⁄2 years,
I have only managed to see my sons for a few hours—not weeks,
not days, just a few hours. In 51⁄2 years, I have never been able
to see them as a normal parent. I have never woken up with my
children and I have never put them to bed. I have never received
letters from them, and I have received in 51⁄2 years one school re-
port.

Has anybody proved that I am a bad mother? No. Has any
proved that I do not love my children? No. But I am still denied
the rights that even women in prison are allowed. My parents, too,
have been denied this right. My father is 87 and he may never live
to see Alexander and Constantine again.

But the point is that who are the ultimate victims? It is my chil-
dren. They will be scarred for life. They have become confused and
angry with me because they have been told from the beginning
that I have abandoned them. On two occasions, in 1994 and in
1998, when I saw my sons and I told them how happy I was to see
them, Alexander replied, ‘‘You lied. Daddy told us you could come
and see us whenever you wanted, but you never did.’’

My children were abducted in 1994. There was an order by the
British courts to send them back. The initial court in Germany was
also reinstating the first court order for the immediate return of
the children, but it was never enforced. In Germany, court orders,
like in Austria, are not enforceable. So my ex-husband asked for
half-an-hour to bring the children to the court, and taking advan-
tage of this, he vanished and he managed to lodge an ex parte ap-
peal in the higher court. The higher court, article 13b, was used
not to return the children to the U.K. The children objected to the
return, apparently. At that time, they were 7 and 9. I had not seen
them for 4 months. The children apparently felt they were living
in a foreign environment, because in England, one does not speak
German.

The problem is that once the children have not been returned,
all the further decisions were in the German courts, and the result
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of that is that custody was transferred to my ex-husband and that
I have not been able to obtain access rights. The fear of re-abduc-
tion was used, and then the fact that the children no longer want
to see me. So you find yourself in a catch-22 situation. The few or-
ders that I have got from the courts, that usually lasted for 3 hours
a month, were not enforced when my ex-husband did not bring the
children to the meeting place.

But I want to also talk about not my case, about all the other
cases, because since I have been lobbying, I have been approached
by hundreds of parents in the U.K., in England, and now in the
United States. Obviously, I have been approached by many parents
who have problems with Germany. The result of what I have found
is that three—I explain it much more in my written statement, but
there are really three main problems that article 13b has been
used all the time as a reason not to return abducted children, and
some children were three and five and apparently they objected to
a return.

The second problem that you find in some countries, and particu-
larly in Germany, is the slowness of the proceedings. As I always
say, in children’s issues, 99 percent of the law is possession. The
longer the proceeding takes, the more indoctrinated the child will
be for the purposes of article 13.

The third problem is that in some countries, notably in Germany
and in Austria, court orders are not enforceable.

I have only managed to come up with 34 cases. Thirty-four cases
still involves 46 American children who are now held in Germany.
They all have been abducted or illegally retained, and those 46
children have no contact to the American parent.

One of the parents is here today, and I would like to introduce
him. He is on the top of my list of the parents that I have supplied.
His name is Joseph Cooke. He served as a U.S. Army officer in
Germany. He met a German woman. They returned to the States.
They married. They had two children. When the children were
three and five, his German wife went to Germany and then phoned
him saying, ‘‘I am not coming back and you will never see the chil-
dren again.’’ The wife then fell ill and the children were given away
to the social services. The father was never informed. The father
tried to seek the help of the FBI and everybody in America. The
social services then poured the children to a foster family. The fa-
ther was still not informed. This was 4 years ago. The father has
no access to his children.

I have other cases, and they are all rather similar. My point is
that I was very shocked today to receive a copy of the letter that
the German Ministry of Justice has sent to your ambassador in
Berlin, Ambassador Kornblum, and the letter says that Germany,
the Ministry of Justice, is not aware of any problems between
America and Germany and they are not aware that any children
have no access with American parents. So I would like to point that
out, because I have here some cases, and I believe there are many,
many other cases because I have to point that most parents are
very scared to come forward and talk.

Senator DEWINE. We will make that part of the record, if you
wish to submit the letter.

Lady Meyer. Yes.
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Senator DEWINE. That will be made part of the record.
[The letter from the German Ministry of Justice follows:]

GERMAN MINISTRY OF JUSTICE,
Berlin, Germany, September 9, 1999.

S.E.
Dem Botschafter der Vereinigten Staaten von Amerika,
Herrn JOHN C. KORNBLUM,
Neustädtische Kirchstrasse 4–5,
10117 Berlin.

DEAR AMBASSADOR: First I would like to thank you for your letter regarding the
situation of Lady Catherine Meyer and the general situation of children living in
Germany and their contact with foreign parents.

I very much regret the fact, that for some time now the legal settlement for visits
between Lady Meyer and her children has not been realized. As we all know prob-
lems in the constant contacts between parents and children will have a strong nega-
tive impact in any normal family life and this will cause emotional imbalances. This
is true for bi-national as well as mono-national families. One of the goals that the
children’s law dd. 07/01/98 intended to achieve, was to approve the legal basis for
children to remain in contact with both parents after a separation or a divorce. To
achieve this it is not only aimed that both parents are responsible for the education
and upbringing, but also to define the right to regular visits as a right and a duty
as well as to implement legal structures to guarantee the settlements actually will
be realized.

In both Germany and the United States regulations concerning visiting-schedules
are supervised by independent specialized courts. In the case of Lady Meyer the
‘‘Amtsgericht’’ Verden refused to grant an urgent appeal of coercive fine against the
father in order to force him to agree to the visiting times. The children themselves
refused stubbornly to see their mother without any hint of coercion by their father.
Lady Meyer therefore withdrew all her applications saying she no longer trusted the
court system. I do not have any authority to comment on the decision of the
‘‘Amtsgericht’’ Verden either favorably or unfavorably.

Other German–American cases or problems with familial alienation due to conflict
over visiting schedule are unknown to me. Although it is said by the German Cen-
tral Authority that law cases in connection with the Den Haag convention of chil-
dren-abduction in German–American relationships are fairly high, the actual trials
have resolved disputes successfully. We believe this is partly the case because of the
good cooperation between German and American authorities, which is symbolized
in this year’s March-meeting. I would be happy to personally discuss the matter
with you to provide further clarification. I would however appreciate if you could
supply more detailed information about the relevant cases you would like to discuss
about.

I would personally like to add another issue to our conversation, as how we both
could help in avoiding and reducing the spread of right-wing extremist/fascist mate-
rial via post and or email/internet coming from the United States of America.

I assume that this circumstance worries you as much as me, State Secretary Reno
received various letters and proposals concerning this matter. It would be helpful
and necessary especially with the Bundestags—questions on the record to move on
on that issue.

Kind regards,
PROF. DR. HERTA DÄUBLER-GMELIN, MDB,

Bundesministerin Der Justiz.
Lady Meyer. Can I talk one more minute?
Senator DEWINE. Absolutely.
Lady Meyer. I am just saying that, first of all, there were a lot

of U.S. Army people in Germany and that there are many, many
other cases, I know, around. But the problem is, the parents do not
come out and they do not come out because while judicial proceed-
ings are ongoing in Germany, they are afraid because they know
that that is going to play a bad part legally against them and that
is what was with my case. As soon as I spoke to the press, as soon
as I started making noises in France and in England, the German
courts used it against me and they used it as a reason for me not
to see my children, saying I am a bad mother.
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But the problem, the issue is not really our ex-spouses, though
I think the ex-spouses are still a very interesting phenomenon. A
man who really loves his children, like my ex-husband, would not
deny the children the love of their mother, and I think a lot of par-
ents—I mean, we have seen in the press, also, how some—I do not
know the case, so I do not comment on it, but recently, somebody
murdered his children rather than allow the ex-wife to see them.
It was around here.

But the point is that the problem is really not our ex-spouses, it
is more the courts. The fact that in some countries, the courts
make orders that are not enforceable and we find ourselves outside
of Germany not being able to do anything about it, which comes
back to the Hague Convention.

I think the Hague Convention is an international convention that
was signed and countries should abide by it internationally. They
should not hide behind their judicial independence, because in my
case, as in all the other cases, for the moment, the German au-
thorities have consistently answered that the German courts are
independent and the German judicial system cannot intervene in
their courts. So we are in a catch-22 situation.

I think this is the main point that I want to make, is that there
is a problem of some countries not abiding by the international con-
vention, some countries giving reasonings which I think are abso-
lutely not acceptable, and that this basically is an issue which is
a human rights issue, that a parent like Joe Cooke, like myself,
and like the 34 other parents, have no access, no information, noth-
ing on our children. This is a human rights issue and I would like
some way for it to become a human rights issue officially.

Senator DEWINE. Thank you very much.
[The prepared statement of Lady Meyer follows:]

PREPARED STATEMENT OF CATHERINE I. MEYER

The 1980 Hague Convention on the Civil Aspects of International Child Abduction

I. THE PURPOSE OF THE HAGUE CONVENTION

The 1980 Hague Convention on the Civil Aspects of International Child Abduction
(the Hague Convention) is a world-wide convention designed to secure the prompt
return of abducted children who have been removed from, or retained outside, their
country of habitual residence, so that any subsequent welfare issues relating to the
children can be decided in the home jurisdiction.

The Hague Convention is designed to discourage child abduction and to ensure
‘‘the protection of children against the harmful effects of their wrongful removal or
retention.’’ It is not intended to pass moral judgement. Most importantly it is not
concerned with the merits of a custody case. Criticisms or complaints about the cus-
todial parent or the terms of a custody award, are matters to be dealt with by the
jurisdiction of the child’s habitual residence. The paramount objective of the Hague
Convention is to return the child 11promptly’’ and to confirm the jurisdiction of the
country of origin in custody matters.

Save in exceptional circumstances (see Article 13b), the Convention is based on
the assumption that it is in the child’s best interest to be returned quickly to its
country of habitual residence. This ensures that the courts of that country—which
are better placed to do so—can determine the issues relating to the child’s future.
The abducting parent cannot then profit from the abduction by choosing one juris-
diction over another in the hope of reversing previous custody decisions.

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00035 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



32

1 My personal experience and that of the cases I am presenting today are with Germany. This
explains the focus of this paper. But of course the problem is not confined to Germany.

II. THE PROBLEM: INCONSISTENT APPLICATION1

For the Hague Convention to work effectively in its dual purpose of discouraging
abductions and returning abducted children promptly to their country of habitual
residence, it must be consistently interpreted and enforced.

But, in the past few years there has been growing concern that the effectiveness
of the Convention is being undermined by the failure of some signatory states to
fulfill their obligations.

One of the reasons is that judicial systems lie at the heart of national sovereignty.
This often inhibits cross-border co-operation, which requires the competence of na-
tional courts to be limited by international obligations. The issue of child abduction
is a prime example of the limitations of international co-operation in the judicial
area.

The Forum on International Child Abduction held in Washington on 15th and
16th September 1998, under the auspices of the National Center for Missing & Ex-
ploited Children (NCMEC) and opened by Chairman Ben Gilman identified the
major weaknesses in the Hague Convention; weaknesses, which some signatories ex-
ploit to avoid returning abducted children to their country of habitual residence. The
NCMEC’s report on the Conference pointed in particular to three problems: the sys-
tematic use of the exception in Article 13b (‘‘the loophole clause’’), the slowness of
proceedings and the non enforcement of court orders by some countries.
1. Article 13b defence—the loophole clause

The exception to the requirement for the immediate return of the child to the
country of habitual residence is to be found in Article 13 of the Convention.
‘‘The judicial or administrative authority of the requested State is not bound to order
the return of the child if’’
Article 13a: * * *.
Article 13b: ‘‘there is a grave risk that the childs return would expose him/her to
physical or psychological harm or otherwise place the child in an intolerable situa-
tion.’’
Alinea 2: ‘‘The judicial or administrative authority may also refuse to order the re-
turn of the child if it finds that the child objects to being returned and has obtained
an age and degree of maturity at which it is appropriate to take account of its views’’.

Grave risk: The Hague Convention provides limited defences based on welfare
considerations—a court has the discretion not to return an abducted child if re-
turning it would place the child at ‘‘grave risk of psychological or physical harm’’
or put it in an ‘‘intolerable situation’’. These are strong terms and they are
meant to apply in extreme circumstances only. The precedent case of Friedrich
v. Friedrich (U.S. Appeal’s Court—6th District, 1996) established that ‘‘grave
risk of psychological or physical harm’’ could only apply to a situation where a
child would be returned to a zone of famine or war or to a situation of serious
abuse or neglect.

Childs objection: The Hague Convention also provides a limited opportunity
for the child to be heard provided it has obtained an ‘‘age and degree of matu-
rity’’ at which it is appropriate to take its views into account. But a main inten-
tion of this article was to draw a clear distinction between a child’s objections,
as defined in the article, and a child’s wishes as commonly expressed in a cus-
tody case. This is logical, given that the Convention is not intended as an in-
strument to resolve custody disputes per se. It follows, therefore, that the notion
of ‘‘objections’’ under Article 13b is far stronger and more restrictive than that
of ‘‘wishes’’ in a custody case.

In the United States a restrictive judicial definition to Article 13b has been given
in the Friedrich v. Friedrich precedent case. In England, the Consultation paper on
Child Abduction published in the February 1997 issue of the British Family Law
Journal reported that the High Court has taken a policy decision to approach Arti-
cle 13b with great caution (in particular against the risk of indoctrination by the
abducting parent) and, even if a child were found to object to a return, to refuse
a return only in an exceptional case. (See also the precedent Court of Appeal case
C (a Minor) 23 April 1999 FAFMF 1999/0306/2).

But whereas the intent of the Convention is not to allow this objection except in
the most narrowly defined circumstances, in some countries—notably in Germany—
it has become virtually the rule. The Lowe Report of 1996 found that every time the
child’s ‘‘objections’’ was raised as a defence, a return order was refused by the Ger-
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2 It should be noted that the precedent setting case, Friedrich v. Friedrich, Federal Dist. of
Ohio (Remand Division), 1994 ruled that this objection could not apply since the mother could
return with her child to its country of habitual residence and thus settle the problem of separa-
tion from her child.

man courts (even when children as young as 3 and 5 apparently stated an ‘‘objec-
tion’’ to their return).

In 1996, the Lord Chancellor’s Department (English Central Authority) issued a
report naming Germany as the worst offender with regard to the Hague Convention.
The report said that in the previous year, 17 cases (from the jurisdiction of England
& Wales only) led to formal requests to Germany, yet none resulted in a judicial
return. The Lord Chancellor’s Department accused the German courts of hiding be-
hind legal technicalities to override their obligation to repatriate abducted children.

In France, where the problem is substantially larger than in England (France and
Germany, having a common border), President Chirac has on several occasions
raised his concern over Germany’s failure to return children abducted from France.
In December 1998, the President talked about ‘‘the law of the jungle’’ following the
violent abduction of two children from French territory by men hired by a German
father. (There could be no more compelling example of the dangerous consequences
of allowing possession to become 9/10th of the law in cases of international child
abduction). The French Minister of Justice, Madame Elisabeth Guigou, declared in
March 1999 that there were ‘‘cultural problems’’ with Germany that needed to be
overcome.

Similarly, in the 34 cases of American parents (involving 42 children) that I am
presenting today, the notions of ‘‘psychological harm and/or the child’s objection’’
have been consistently used to stop the return of abducted children and then to deny
access to them. In all our cases there is a striking uniformity in the arguments used
by German courts and authorities. For example:

• The child is better off with the German parent (by implication, the better par-
ent) and the victim parent is in no position to take care of the child. Therefore
returning the child to the U.S. would cause it ‘‘psychological harm’’.

• The child does not want to leave Germany and it ‘‘objects’’ to returning to the
USA (in the cases of Joseph Cooke, Jeffrey Cook, Joseph Howard and Edwin
Troxel, the children were less than six years old).

It is interesting to note that the arguments used by German courts to justify not
returning a child are often contradictory: for example ‘‘the mother works and can
therefore support the child’’ when a German mother is the abductor (case of James
Rinaman) but ‘‘the mother works and therefore has no time for the child’’ when the
mother is the foreign victim parent requesting a return (cases of Ildiko Gerbhash
and Catherine Meyer). Similarly, when a German mother is the abductor the Ger-
man courts argue that it would cause the child ‘‘severe psychological damage’’ to be
separated from its mother, but when the mother is the foreign victim parent this
argument no longer applies. Instead, it is argued that it would cause the child ‘‘se-
vere psychological damage’’ to be separated from its new environment.2

Used in this manner, Article 13b delivers children into precisely the danger from
which the Hague Convention is supposed to protect them.

Indeed, a common thread in all too many cases is the sustained, vengeful effort
of the abductor to deprive the other parent of contact with the child to the maxi-
mum degree possible. The aim in fleeing one judicial system to another is to reverse
permanently previous custody decisions and destroy the other parent’s relationship
with the child.

When parents abduct children, they are obviously not going to speak well of the
other parent, saying that he/she still loves them and wants to see them. On the con-
trary, as in my case, the children are told that their other parent is a bad mother
or father, who has abandoned them and could see them at any time if only he or
she wanted to.

Children who are abducted will often have already suffered from their parents’
separation. But in addition they will experience the trauma of being suddenly
snatched from the security of a familiar environment, friends, school, grand par-
ents—usually at an age when the breakdown of a family relationship is hard to un-
derstand. They do not know what is happening or why. Situations are worse if the
abducting parent is hiding from the police or taking precautions against re-abduc-
tion—when the child realises there is a state of war between its parents. The child
becomes confused and angry. It is traumatised by the loss of one parent. Its greatest
fear becomes not to lose the remaining parent.

This is similar to the ‘‘Stockholm Syndrome’’ when hostages identify with their
captors. But in child abduction cases, the syndrome is even more severe because of
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3 The Lowe Report, 1996.

the age of the child-hostage, its relationship with the captor, and the latter’s ruth-
less psychological exploitation of the relationship.

Many studies have been done in the USA about what is known as ‘‘Parental
Alienation Syndrome’’—when one parent systematically denigrates the other—and
its devastating effect on children. The child soon replaces the positive memories of
the absent parent with hurt and anger at what it sees, and is encouraged to see,
as abandonment and betrayal. In its craving to keep the love of the only remaining
parent, the child ends up asserting vehemently that it does not want contact with
the victim parent.

This is not just psychologists’ theorising. It is my actual experience and that of
the many parents who have contacted me.

What greater psychological harm, what more intolerable situation could there be
for a child, than to be exposed to systematic indoctrination by one parent against
the other; and, worse, to carry the main burden of responsibility in adult court pro-
ceedings for deciding between mother and father?

Apart from perverting the original intent of the Hague Convention, asking a child
in effect to choose between parents is a form of child abuse.

In addition, the systematic use of Article 13b to legitimise abductions and refuse
a return further extends the meaning of the Hague Convention to encompass in
practice an unwarranted jurisdiction in custody matters—exactly the opposite of the
Convention’s aim. Certain consequences flow from this, all of them prejudicial to the
victim parent.

When a child is not returned, the abducting parent has the additional advantage
of having subsequent proceedings dealt with in the country of retention rather than
the country of the child’s habitual residence. Case studies show that such court deci-
sions, dealing with custody and access rights, can favour the abducting parent. This,
combined with the fact that in some countries (for example Austria and Germany)
judges are reluctant to enforce access orders, results in a situation where a parent
is often deprived of all contact with the child. On this interpretation of Article 13,
the Hague Convention becomes in effect the instrument of alienation between child
and victim-parent—the very opposite of what was intended.

Professor Elisa Perez-Vera provided the primary source of interpretation of the
Convention in her Report of 1980: ‘‘The Convention as a whole rests upon the unani-
mous rejection of the phenomenon of illegal child removals and upon the conviction
that the best way to combat them at an international level is to refuse to grant them
legal recognition * * * the systematic invocation of the said exceptions, substituting
the forum chosen by the abductor for that of the child’s residence, would lead to a
collapse of the whole structure of the Convention by depriving it of the spirit of mu-
tual confidence which is its inspiration’’.
2. The delay factor—possession is 9/10th of the law

The merit of the Convention is supposed to lie in the speed of its proceedings. The
unusually rigorous limits on defences cannot otherwise be justified as being in the
best interest of the abducted child. Lengthy proceedings would also give abductors
a further advantage by allowing them to indoctrinate the child against the left-be-
hind parent (for the purpose of Article 13b) and by generating a new argument,
namely that the child is now settled in its new environment and should not be
moved again.

Since Article 13b is an exception to the requirement for the ‘‘immediate return’’
of the child, it stands to reason that an abductor will usually use it as a defence.

The abducting parent will usually try to slow down the process, and introduce
issues and evidence which would expand and lengthen what should be summary
proceedings. It is quite contrary to the purpose of the Hague Convention for states
to permit such an expansion to impede the speedy resolution of the request for re-
turn. (See Article 11: ‘‘The judicial or administrative authorities Of Contracting
States shall act expeditiously in proceedings for the return of children’’. It stipulates
that if an application is not determined within 6 weeks, an explanation may be re-
quired of the court of the requesting state).

But, some countries are markedly slower in dealing with Hague applications than
others. For example, judicial returns take on average 51⁄2 weeks in England versus
26 weeks in Germany, while judicial refusals take 11 weeks versus 36 weeks (during
which contact with the children is difficult, if not impossible).3

The length of proceedings is clearly a major problem, where complaints are com-
monly made about Germany. There seem to be two basic reasons for the delay: the
first is that Hague applications are not accorded top priority and the second is that
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4 In England and Wales, Convention cases are exclusively heard centrally by a small number
of specialist judges—17 at present. Conversely and until very recently, all lower courts (over 800
of them) had jurisdiction to hear Convention cases in Germany. Cases were therefore heard in
the locality chosen by the abductors (usually their hometown).

5 Stanley Clawar, PhD., C.C.S. and Brynne Rivlin, M.S.S. book ‘‘Children held Hostage: Deal-
ing with Programmed and Brainwashed Children’’ Published by the American Bar Association
is probably the best research made to date on how easy it is to programme children.

Hague Convention hearings are heard by inexperienced judges and start at the
Amtsgericht (lower court) level.

In countries where Convention cases are heard centrally—at the high court level,
as in England & Wales—by a small number of specialist judges, the system works
well. Cases are dealt with expeditiously, based on paper evidence and without the
child’s view being usually heard (i.e. approaching article 13b—‘‘the child’s objec-
tions’’—with great caution). Judges usually make a decision to return the child, rely-
ing on the court of habitual residence to make a fair decision at any subsequent cus-
tody hearing.4

In countries were Convention cases are first heard at tile lower level, they tend
to be slow and dealt by judges who are inexperienced and/or unwilling to uphold
the difference between proceedings under the Hague Convention and normal cus-
tody cases. As a result, children are usually not returned.

Since an abducting parent will usually, within the framework of Article 13b, level
allegations against the other parent and request that oral evidence be heard, it is
important that courts do not treat these Article 13b objections as ‘‘a merit of cus-
tody’’ argument. Such considerations are meant to be reserved to the court of the
child’s habitual residence. But in Germany, courts have shown themselves ignorant
or careless of their obligations under the Convention. Underlying this is a distrust
of foreign courts.

Amtsgericht (lower court) decisions can then be appealed in the Oberlandesgericht
(high regional court) which causes further delay in the proceedings. Appeals can
take several months to decide and judges are usually not more experienced. Hague
applications are again treated no differently to normal custody proceedings. But
even an appeal ruling that the child should be returned does not end the proceed-
ings, as the appellate courts have no power of enforcement.

Under German Family law, children’s views are required to be taken into account
and it is normal for children, even quite young, to appear in court. The child’s at-
tendance at the court lies at the judge’s discretion but it is not unknown for children
as young as 3 years old to participate in court proceedings. Court procedures nearly
always involve the Jugendamt Youth Authority) who are asked to interview the chil-
dren and report to the court. This causes further delay in the proceedings and gives
an additional advantage to the abductor, by providing him with a new argument,
namely that the child has ‘‘adjusted to its new environment’’ and that it would be
‘‘unsettling’’ to return it to its country of habitual residence. In the case of Joseph
Cooke, these arguments have been taken to such extremes that a German court has
committed his two children (who were 3 and 5 at the time) to the care of German
foster parents rather than return them to their natural father in the USA.

In most cases, the Jugendamt does not make inquiries pertaining to the child’s
habitual residence and it is the abductor, not the victim parent, who is interviewed.
But, more importantly, the involvement of the Jugendamt fundamentally violates
the spirit of the Hague Convention. The Convention is clear: ‘‘In considering the cir-
cumstances referred to in article 13b, the judicial and administrative authorities
shall take into account the information relating to the background of the child pro-
vided by the Central Authority or other competent authority of the child’s habitual
residence’’—not as is the practice in Germany, of the child’s country of retention.

Although listening to children is by no means the same as considering their objec-
tion under Article 13b of the Convention, the child’s presence is likely not only to
lengthen the proceedings, allow judges to treat the objection under Article 13b as
a ‘‘merit of custody’’ but also put the child at risk of being indoctrinated by the ab-
ducting parent.

Indeed, when children are interviewed, it becomes of paramount importance to ab-
ductor-parents that their children say ‘‘the right thing’’ to the judges and the Youth
Authority. This puts an even higher premium on placing psychological pressure on
abducted children.5 But, the German courts refuse to take into account the abduc-
tor’s opportunity to programme the children’s emotions and are unwilling to admit
independent expert opinion to examine children and the degree to which they have
been indoctrinated (Parental Alienation Syndrome).
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6 The Famous Nusair cast (with England) and Tom Silvester’s case (with the USA).

3. Non-enforcement
Without effective enforcement, the object of the Hague Convention cannot be

realised. The most critical aspect of enforcement is that when the summary process
has taken place and a return has been ordered, the power exists to carry out and
enforce that order.

In Germany (and I believe in Austria) Under S. 33 of the German law of Non-
Contentious Matters enforcement powers are vested exclusively in the court of first
instance. This means that the high court decision to return the child can only be
enforced by the Amtsgericht judge who originally heard the case. This enforcement
process can take several months and does not always end in a return being made.
There have been several notable examples when an Oberlandesgericht ordered a re-
turn and the lower court in effect refused to enforce it.6

But even at the lower level, the system does not work well as it is customary for
judges to make decisions without ensuring that their orders are actually enforced.
This in turn allows the abductor to abscond with the child (e.g. cases of Sanjas Das,
Catherine Meyer, James Rinnaman, Kenneth Roche where the Amtsgericht return
orders were never enforced).

The next problem is that in several Convention countries, abduction is not consid-
ered a criminal act—again in Austria and Germany.

In England there is a criminal statute which covers child abduction. It is the
Child Abduction Act of 1984. The penalty on conviction can be a substantial term
of imprisonment. The act probably has a deterrent effect in itself but it also allows
the full resources of the police to be employed to look for a missing child and the
abducting parent. The police do not need to wait for court orders and can seek the
help of Interpol. It also allows the UK to seek extradition of abductors where there
is an appropriate extradition treaty. When abductors flee to a weak Hague country,
with slow or irresolute courts and a poor enforcement system, it is often speedier
and more effective for a UK citizen to use the criminal offence and seek an extra-
dition warrant for the parent to be arrested and then lawfully to recover the child.

In England, there is almost always a desire at every level to search with utter
and unrelenting vigour for a missing child, but there can be a reluctance to pros-
ecute a parent for abducting, once the child has been recovered. The reason is that
the imprisonment of the parent is probably a further punishment of the innocent
abducted child, who probably loves both parents. That is why prosecutions need spe-
cial authority, and are comparatively rare. The real use of the criminal statute is
that it allows the full range of powers for the pursuit of a wanted criminal to be
used to find the abductor, and more importantly, the child. Once that has been
achieved, and once the family court has decided what should happen in the child’s
best interest, it may be unnecessary or inappropriate to prosecute.

The Lord Chancellor (as the Central Authority) tends to delegate in individual ab-
duction cases to the lawyers appointed by him. They will certainly seek to liaise
with police.

Specialist police groups, such as those concerned with extradition have highly de-
veloped expertise, which can be quickly employed. Special Branch in particular can
track the international movement of abductors, and monitor and control movements
at UK airports, with a high degree of effectiveness.

Finally, the Tipstaff, the enforcement arm of the High Court, will routinely act
through the police, over which it has authority, and when an order is made by a
High Court judge to search for a missing child (a ‘SEEK AND LOCATE’ order), that
order can instantly be faxed to every police station in the country.

But this system does not apply in Germany since first of all it has no extradition
treaties and secondly, abduction is not a criminal act—unless a child is taken out
of Germany.
4. Additional problems with the Germany legal system

The German authorities tend to be inefficient in locating abducted children. As
a result, some victim parents cannot initiate Hague proceedings (cases of John
Dukesherer, Joseph Howard). Furthermore, under German law it is possible to
change a child’s surname without the approval of the father or for a child to be
adopted without the consent of both parents.

Many victim parents complain that the Berlin Central Authority offer them little,
or no help. Victim parents are also required to pay DM 2,000 by the Berlin Central
Authority to allow them to initiate court proceedings. Some parents cannot afford
this to begin with (Robert James, Taylor Tali). German courts also tend to charge
for the hearings themselves. This, combined with the costs of lawyers, the translat-
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7 It should be noted that the precedent setting case of Friederich v. Friederich established that
habitual residence is not the same as legal residence; that is to say the court must examine
past experience and not future expectation.

ing and travel expenses, makes it impossible for most parents to continue with
lengthy proceedings which may last years.

Under German law it is possible to make ‘‘ex-parte’’ emergency custody orders,
that is to say, without the knowledge or presence of the opposing party (cases of
Rebecca Collins, Joseph Cook, James Filmer, Joseph Howard, George Uhl, Donald
Youmans).

The notion of German domicile can also be established in matter of months (cases
of Mark Wayson, George Uhl). As a result, German courts are able to claim jurisdic-
tion over that of the country of habitual residence and some Hague 7 applications
have been rejected (case of Joseph Howard).7

Since German courts consider a child German if one of its parents is German, de-
cisions tend to favour the German nationality over others. Germany still operates
the ‘‘blood law’’, based on the 1913 Imperial Naturalisation Act which grants citizen-
ship from parent to child on the basis of bloodline rather than birthplace or resi-
dence. This also allows German authorities to argue that the Vienna Convention
governing consular access to U.S. citizens does not apply.

Access is made as difficult as possible and often denied altogether, drawing on ar-
guments based either on the ‘‘fear of re-abduction’’ or/and ‘‘the child’s will’’. Victim
parents are then told that it would be ‘‘emotionally unbearable’’ and ‘‘against the
child’s interest’’ to have contact with them. In my own case, the German court has
refused to implement access agreements made in the court itself which my ex-hus-
band has with impunity refused to honour. Similarly, grandparents are denied all
access. My 87-year-old father may never live to see Alexander and Constantin again.

The main complaints however remain, that, under German law, access rights are
not enforceable; and the custodial parent has all the rights—the other parent has
none.

V. INTERNATIONAL CHILD ABDUCTION—WHAT NEEDS TO BE DONE:

In an ideal world, a consistent, uniform and rigorous approach to enforcing the
Hague Convention would solve the problem of international child abduction. But we
have to be realistic. That will not happen any time soon. So, we need another rem-
edy in the meantime.

It is not for me as a non-American to say what should be done in this country.
But from my experience of the last five and a half years, I am clear that certain
things are necessary if these terrible miscarriages of justice are to be rectified.

It has to be understood by the authorities of the country of the victim parent that
child abduction is not a private legal matter in which they have no role to play. To
deny a parent access to his/her children is to deny a human right. To refuse to re-
turn a child promptly to its place of habitual residence is in the overwhelming num-
ber of cases to violate the Hague Convention. To steal a child across frontiers must
be seen as a felony.

All this gives ample grounds for the government of the victim-parent to intervene
forcefully with the government of the abductor, where the courts in that country are
unwilling or unable to deliver justice.

As Senator DeWine said in an interview with Reader’s Digest in September 1999:
‘‘We go after countries that steal our products or violate patent and copyright laws,
but not when they are supporting the theft of American children.’’ And as Hillary
Rodham Clinton said at the launch of ICMEC in April 1999: ‘‘Ultimately these mat-
ters are not just about individual children and the pain of victim parents, but they
really are a question of human rights.’’

In today’s world it is no longer acceptable for a Government to hide behind the
independence of courts when human rights abuses or gross miscarriages of justices.

What should we be saying to governments, such as the German?
First, that the miscarriages of justice the past must be reviewed and set right.

In almost all cases that means, at the very least, enforceable rights of access in con-
ditions which are not dictated by the abducting parent.

Second, that procedures and mechanisms are put in place that ensure these mis-
carriages of justice do not recur.

We have to remember that in virtually all these cases the problem is not so much
the behaviour of ex-spouses and ex-partners, but the failure of the courts to deliver
justice. The courts are the problem. It is they who are responsible for the mis-
carriages of justice. Governments can no longer wash their hands over them.
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In the cases I am presenting today, German courts and authorities have consist-
ently shown themselves heavily biased towards the German parent; either ignorant
or careless of their obligations under the Hague Convention; repeatedly reliant on
arguments based on ‘‘fear of re-abduction’’ or the ‘‘children’s will’’ severely to con-
strain access to children; slow to call hearings and to give judgements; ready to
make ‘‘ex-parte’’ decisions, without informing, or hearing the witnesses from, the
non-German side; unwilling to admit independent expert opinion to examine chil-
dren and the degree to which they have been indoctrinated (Parental Alienation
Syndrome); and unwilling to enforce access agreements made in court.

As a result, Rebecca Collins has not seen her children since 1994; Glen Gebhard
since 1994; Joe Howard since 1994; James Rinaman since 1996; Kenneth Roche
since 1991; Edwin Troxel since 1997; Mark Wayson since 1998; Anne Winslow since
1996; Donald Youmans since 1994; Joseph Cooke’s two children have been placed
in foster care and he has not seen them since 1994 and John Dukheshere and
George Uhl do not even know the whereabouts of their children * * * to name but
a few. None of us have received any information on our childrens welfare. And to
top it all, the German courts often demand child maintenance payments from the
victim parents!

VI. MY CASE

In 1984, I married a German medical doctor, Hans-Peter Volkmann, in London
and our first son, Alexander, was born a year later. We then moved to Germany
for the sake of my then-husband’s career and I gave up my own in the City of Lon-
don. Our second son, Constantin, was born in 1987. Our marriage subsequently
broke up and in 1992 we agreed to a legal separation. I was awarded custody of
the children (who were to live with me in London) and Volkmann was granted gen-
erous access rights.

At first, all worked well. The children continued their schooling at the French
Lycee in London (Constantin coming first in his class) and they spent vacations with
their father in Germany. I rebuilt my career in the City of London so that I could
support my children. By 1994 I had managed to obtain a senior position in a bank
and to buy a comfortable apartment for the three of us.

In July 1994, the children left as usual for their summer vacations with their fa-
ther in Germany. Without warning, four days before they were due to return to Lon-
don, their father informed me that he was not sending them back. He then dis-
appeared with the boys. For the next four weeks, I had no idea of their where-
abouts, despite police searches.

In August 1994, the High Court of England & Wales ordered the children’s ‘‘im-
mediate return’’ to Britain under the terms of the Hague Convention. The children
were made ‘‘Wards of Court’’. In September 1994 the appellate court of Verden
(Lower Saxony) upheld the English decision and also ordered the ‘‘immediate return’’
of the children. But in defiance of the court order, Volkmann bundled the boys into
a car and vanished. The local police and the Court bailiffs were unwilling to help.

The following day, Volkmann lodged an appeal in the higher court of Celle, a
nearby town. To my dismay and astonishment the judges made a provisional ruling
that the children should remain in Germany until the appeal was heard because
‘‘otherwise the mother could hide them in, England’’. Still worse, the ruling was
made ‘‘ex-parte’’; that is, without informing me or my lawyers so that I was left un-
represented at the hearing.

In October 1994, the Celle court reversed the earlier English and German deci-
sions on the grounds that it was the ‘‘children’s wishes’’ to remain in Germany, so
exploiting the so-called loophole clause of the Hague Convention (Article 13b). The
judges expressed the view that the children were German and that they had been
suffering in a ‘‘foreign environment * * * especially since German is not spoken at
home or at school; that they were taunted as Nazis.’’ The judges also ruled that the
children had attained an age at which it was appropriate to take their views into
account ‘‘since a 7 year old child faced with the decision to play judo or football, gen-
erally knows which decision to make’’.

The Jugendamt (Youth Authority) testified at both hearings that a return to the
UK would cause the children ‘‘severe psychological harm’’, again taking advantage
of the Convention loophole clause. The children had, they said, adapted to their new
environment, Alexander felt himself German and the mother had no time for them
because she worked. The Jugendamt took evidence only from the German side. Nei-
ther I nor anyone from the children’s habitual environment in London was inter-
viewed.
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At the time of the hearing, I had not seen or spoken to my children in over four
months, during which they had been under the sole influence and control of their
father and his family.

The Celle court decision meant that in German law all further legal proceedings
on custody and access had to take place on the abductor’s home territory. The con-
sequence of this has been that since 1994, I have never been able to gain normal
access to my children.

Between November and mid-December 1994, five applications to see my children
were rejected on the grounds that I could ‘‘re-abduct’’ the boys and that in any case
they no longer ‘‘wished’’ to see me. This went as far as to deny me access to the
boys over the Christmas holidays. In January 1995, following my desperate attempt
to see my boys in Verden, my ex-husband asked the court to transfer their place
of residence to Germany on the false allegation that I had sought to re-abduct them.
Despite a police report confirming that this was untrue, in my absence and without
allowing me to file my defence, the court accepted my ex-husband’s request. This
was followed in March 1995 by a decision of the Verden court, giving temporary cus-
tody of the children to my ex-husband, despite their being ‘‘Wards of Court’’ in Eng-
land. The decision gave me only three hours access to my children, once a month,
to be followed after 6 months by one day a month. The access visits had to take
place either in my ex-husbands house or in the office of the Jugendamt.

My ex-husband reneged on even these highly limited access arrangements. The
court, far from enforcing them, cut back my visitation hours in yet another ‘‘ex-
parte’’ decision in October 1995. Thus, a pattern was set which exists to this day:
of the Court promulgating access arrangements, my ex-husband refusing to abide
by them, and the Court refusing to enforce them.

Despite every guarantee on my part, including the support of the British Consul
General in Hamburg, the fear of abduction was consistently used, over the next few
years, to deny me and my parents normal access rights. Between the summer of
1994 and December 1998 I managed to see my sons for only 12 hours under the
most harrowing conditions: either, locked in my ex-husband’s secluded house, under
the supervision of a third party; or in the offices of the Jugendamt. All visits were
broken off after less than two hours.

In September 1997, Volkmann divorced me. My German lawyer strongly advised
me not to fight for custody, saying that to facilitate access, it was in my best inter-
est to move quickly to grant Volkmann a divorce and acquiesce in his getting cus-
tody. So, in exchange for giving him custody, it was agreed in court that I should
have access to my children on ‘‘neutral territory’’, that is in Hamburg.

But when, six long months later, the moment finally came for me to see my sons,
Volkmann backed out at the last moment, stating that it was the ‘‘wishes’’ of the
children not to see me and that they feared I would ‘‘abduct’’ them. The Verden
judge refused to enforce the access agreement. It was only then that I discovered
that while the custody arrangement was legally enforceable, the access agreement
was not. It is extraordinary that a court can rule on divorce and custody while ne-
glecting to protect a parents rights of access to his/her children.

Further applications for access were rejected and the Verden judge ruled that she
would not decide on future access rights without first holding yet another hearing.
This would entail, she said, her seeing the children and once more requesting a re-
port from the Jugendamt.

The Jugendamt took two months to file the report. I was not interviewed. Their
recommendation was that I should see my children once every two months for five
hours in a priest’s house in Bremen. This was as inhumane as it was impractical,
since by now I was living in the USA. By strange coincidence the recommendation
was almost identical to a proposal Volkmann had made me the previous year.

It took until December 1998 to secure the promised hearing; i.e. 15 months after
the divorce hearing which should have given me enforceable access rights. The
Verden court ruled that the children should get accustomed to me ‘‘little by little’’
and that it would be too ‘‘stressful’’ for them to see their mother who after a four
year separation was practically a stranger to them. The judge once again rejected
my argument that the children had been deliberately programmed against me and
that for us to re-establish a relationship, what was needed from the start was con-
tinuous contact over several days.

The judge established a programme of visits, each of which would be longer than
the last and winch would culminate in the children visiting me in Washington in
August of this year. My husband and I, travelling from the U.S., saw the boys in
December (3 hours), January (one day) and February (2 days). Each visit was
marked by increased tension on the part of the boys. My husband, Christopher, who
had never before met his step-sons, was shocked to see how in only two months they
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changed from being children increasingly excited to see their mother to becoming
sullen zombies monotonously repeating the same ‘‘talking points’’ against me.

Predictably, a week before the April visit (the first which would involve the chil-
dren being in continuous contact with me, including overnight), Volkmann sent a
fax to say that he would not bring Alexander and Constantin to Hamburg because
this was against the boys’ ‘‘wishes’’ and that it could not be in their ‘‘best interest’’
to be forced.

The judge, once again, refused to enforce her decision, stating that a new hearing
would have to be held. And before then, she needed to see the children and get an-
other report from the Jugendamt!

We were then informed that the judge had left on indefinite maternity leave and
that months would pass before a new judge would be competent to hear my case.
Meanwhile, a temporary judge rejected a further application requesting the enforce-
ment of the May and subsequent visits. He claimed to be satisfied that Volkmann
was acting in good faith.

As of today, I have no access rights whatsoever since the schedule of visits estab-
lished in the December 1998 decision is at an end. The German Minister of Justice
recently wrote to our Ambassador in Bonn saying that the courts were independent
and that she could not intervene. Since it is the courts, not my ex-husband, which
are the final arbiter over whether I can see my children, I find myself in an impos-
sible catch-22 situation.

The German courts and the German authorities have rejected all my requests to
have my children examined by an independent psychologist specialising in Parental
Alienation. In, five years, I have received one letter and one school report. I have
no information on my children’s life, well being, schooling, or any other aspects of
their existence. Under German law, I have no rights as a non custodial parent so
confirming a letter I received from the Bundeskanzerlei’s office (German
Chancellor’s office) in 1995 stating that: ‘‘Under German law, it is impossible to go
against the wish of the parent who has custody’’. I have no rights as a mother. In
51⁄2 years I have seen my sons 24 hours.

So the months pass, the years pass, and my children are growing up without a
mother. Before my ex-husband abducted our children, they were allowed to see and
love both their parents. Now, they are not.

Has anyone proved that I am an unfit mother? No. Has anyone proved that I do
not love my children? No. But, I am nonetheless denied the rights that even women
in prison are allowed. My parents have been denied all access as well. My 87-year
old father may never live to see to see Alexander and Constantin again.

My children will be scarred for life and they may never recover from this experi-
ence. They have become confused and angry with me, because they have been told
from the start that I have abandoned them. On two occasions, in 1994 and 1998,
when I saw my sons and told them how happy I was to see them, Alexander replied:
‘‘you lie. Daddy told us that you could come and see us whenever you wanted—but
you never did’’.

ATTACHMENTS TO STATEMENT OF CATHERINE I. MEYER

COOKE JOSEPH—NEW YORK/STUTTGART

Number of Children: 2 children
Age(s) at Abduction: 1 and 21⁄2
Current Age(s): 8 and 91⁄2
Hague Convention case: Yes
History

Parties married in the USA in 1989. Father was stationed in Stuttgart (from 1985
to 1989) while serving in the U.S. Army. In July 1992 mother took the two children
to Germany to visit her family. Informed father that she was not coming back and
that he would never see his children again. Father tried in vain to find the where-
abouts of his children.

Two months after her arrival in Germany mother was admitted to a clinic and
asked the Jugendamt (Youth Authority) to place the two children in foster care. Nei-
ther the mother, nor the Jugendamt informed the children’s father. In January 1993
mother returned to the U.S. leaving the children behind. Father was told different
stories (including that the children were with the mother in California) and only
found out in September 1993 that his children had been given by the Jugendamt
to a foster family (who have other children in care and receive money from the
state). Father immediately notified the foster parents that he wanted to take his
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children back to the USA. Foster parents obtained an ‘‘ex-parte’’ order prohibiting
him to do so. Father had no alternative but to go to court.

Divorce pronounced by the Supreme Court of Queens County, New York in Janu-
ary 1994. Father awarded full custody (with mother’s consent). In April 1994, Su-
preme Court of the State of New York ordered immediate return of the children to
the U.S., under the terms of the Hague Convention. Return denied in March 1995
(a year later!) by the lower court of Singen. Judge ruled that it would cause the chil-
dren ‘‘severe psychological damage’’ to be separated from the foster parents and be
returned to the U.S. Court also told father that he first needed to get reacquainted
with his children. The father stayed in Germany but only able to visit his children
at the foster parents’ house who obstructed the visits.

Appeal rejected in June 1995 by the county court of Konstanz. (The mother had
now also requested that the children be returned to their father in the U.S.). Court
ruled ‘‘ex-parte’’ that the children ‘‘objected to a return’’ (they were 4 and 5 at the
time) and that it would cause them ‘‘severe psychological damage to be returned to
the U.S.’’. Children were deemed to be adapted to their new environment and ‘‘to
subject the children to a language shock’’ (since they don’t speak English anymore)
* * * ‘‘contradicts the children’s welfare most strikingly’’. No specific access rights
given to father.

Appeal rejected by the Karlsruhe Court (last appeal possible) in October 1995.
Judges ruled that the foster parents have equal rights to the natural father and
that it would cause ‘‘severe psychological harm’’ for the children to be separated from
them, especially ‘‘since they have now been in their care for the last two and half
years’’.

Father fought further through the German courts but to no avail.
Current status

Father has not seen his children since 1994.

GEBHARD GLENN—CALIFORNIA/HOECHST (NEAR FRANKFURT)

Number of Children: 2 children
Age(s) at Abduction: 2 years old (twins)
Current Age(s): 7 years old
Hague Convention case: No
History

Father is American and the mother is a Mexican national. Parties married in the
U.S. in 1992. The children were born in Germany, moved to the U.S., and then back
to Germany. In 1994 parties separated. Divorce pronounced in Germany in July
1995. The German court took jurisdiction over the case, and then gave custody to
the mother. Access rights were granted to the father. The father was never able to
exercise his access rights because the mother refused to present the children.
Amtsgericht (local court) Hoechst refused to enforce access rights of father.

In view of his ex-wife’s continual refusal to allow him court ordered visitations,
and the court’s unwillingness to enforce their own visitation orders, Gebhard de-
cided to lodge an appeal at the Oberlandesgericht (High court) Frankfurt seeking
a custody transfer in June 1997. His demand was rejected in September 1998 (over
a year later). The judge’s opinion was that father’s presence would upset the chil-
dren, and that he should regain contact with them ‘‘little by little’’ not ‘‘overwhelm
them’’.
Current status

The father has not seen his children since August 1994 and has completely lost
contact with them. He has travelled to Germany over 20 times in the hope of seeing
his twins but to no avail. Father has applied for and received a Fulbright Senior
Scholarship to teach at a university in the Berlin area during the 1999–2000 aca-
demic year (he is an Assistant Professor in Loyola Marymount University in Los An-
geles, California) in order to be closer to his children. He refuses to give up hope.

GERBATCH ILDIKO—CALIFORNIA/OYTEN, LOWER SAXONY

Number of Children: 2 children
Age(s) at Abduction: 10 and 7
Current Age(s): 12 and 9
Hague Convention case: Yes
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History
Parties married in the USA, then moved to Germany. Husband had an affair and

told wife to leave. She returned to the U.S. with the children. Divorce hearing in
the USA in June 1994 (father present). Mother obtained custody; father granted ac-
cess rights (7 weeks per annum). In the summer of 1997 children went to Germany
to visit their father. Father illegally retained them. August 1997, the Superior Court
of Vista, San Diego issued a warrant and ordered ‘‘immediate return’’ of the children
under the terms of the Hague Convention.

Return denied by Amtsgericht (lower court) Achim on basis of Article 13b in Sep-
tember 1997. Court ruled that the children ‘‘objected’’ to their return to the USA;
that Naomi (10) was old enough to decide; and that younger sister should not be
separated from her.

Jugendamt (Youth Authority) Verden stated that the children ‘‘objected’’ to a re-
turn to the U.S. (mother not interviewed); that they felt more free in Germany; that
the mother had no time for them since she worked and that the children had adapt-
ed to their new environment (after 7 weeks holiday and notwithstanding that they
had lived 3 years in USA).

Appeal rejected by Oberlandesgericht Celle on the basis of Article 13b in Decem-
ber 1997. The judges considered that the children were old enough to decide be-
cause, ‘‘after all a 7 year old can already decide whether it wants to spend its holiday
at the sea-side or the country side’’. Jugendamt Verden reported the same and that
it would cause them ‘‘severe psychological harm’’ to be returned to their mother in
the USA.

Mother granted some visitation rights but managed to see her children only 8
hours in 1997 and 7 days in 1998. Following an access visit in Germany in August
1998, mother returned to the USA with the younger daughter.
Current status

Eldest daughter still in Germany. Father applied for sole custody in German
courts (awaiting decision) and made an application under the Hague Convention for
the return of Isabella. Hague application has just been rejected by the U.S. courts
(on the basis that father illegally retained both children initially). Mother has not
seen Naomi since August 1998.

HOWARD JOSEPH—ARIZONA/WORMS (NEAR KOBLENZ)

Number of Children: 1 child
Ages(s) at Abduction: 5 years old
Current Age(s): 10 years old
Hague Convention case: NO—Hague Convention application not possible because
whereabouts of child was unknown.
History

Parties married in Germany in 1989 and moved to the USA a year later. On
March 5, 1994 wife absconded from the family home with the child and all the fur-
niture while father at work. Police, FBI and Missing Person’s Bureau informed.
Whereabouts of mother and child could not be traced.

Mother applied for custody as soon as she reached Germany. April 1994,
Amtsgericht (lower court) Worms made an emergency order transferring temporary
custody to the mother on an ‘ex-parte’ basis ‘‘in the interest of the child’’. The court
ruled that ‘‘in order to avoid the father’s bringing the child to the USA and creating
a fait accompli situation before legal proceedings had come to end, it is essential to
legalise the stay of the child through the transfer of Parental Custody to the mother’’.
Father only advised of this decision one month later. Jugendamt (Youth Authority)
wrote to father refusing to disclose the whereabouts of his child.

November 1994 Amtsgericht Worms confirmed temporary custody to mother on an
‘ex-parte’ basis ‘‘because the father is so far away, his presence must be omitted for
this hearing’’. ‘‘This decision is in the best interest of the child. The father lives in
the USA and is therefore no longer in a position to exercise his custody rights’’. No
access provisions made but a demand for child maintenance served on father a
month later.

Jugendamt (Youth Authority) reported that the child ‘‘objected’’ (5 year old) to a
return to the USA and that it would cause it ‘‘severe psychological harm’’ to be re-
turned. (Father not interviewed).

December 1994 divorce pronounced in the USA on an ‘‘ex-parte’’ basis. Custody
given to father and access rights granted to mother (every two week-ends and holi-
days).
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Amtsgericht Worms recognised U.S. divorce but ruled that it must decide on the
final custody provisions: ‘‘Since the marriage has been dissolved in the U.S., no deci-
sion regarding custody was passed’’. July 1997 Amtsgericht Worms ruled that ‘‘in
the childs best interest’’ sole custody should be given to the mother ‘‘since it is feared
that the Plaintiff will take the child against its will to the USA’’. No access rights
granted to father but a demand for child maintenance was served on him a month
later.

5 Appeal rejected in December 1997 by Oberlandesgericht (High Court) Koblenz.
Full and final custody confirmed to mother while access rights were to be discussed
at a further hearing!

April 1998 father finally granted access rights—but only in Worms, at the office
of the Jugendamt, if he surrenders his passport ‘‘otherwise the father could take the
child back to the U.S.’’.

Current status
Father has not seen his child since 5 March 1994. Father does not know the

whereabouts of his child in Germany.

MEYER CATHERINE—ENGLAND/VERDEN, LOWER SAXONY

Number of Children: 2 children
Age(s) at Abduction: 7 and 9
Current Age(s): 12 and 14
Hague Convention case: Yes

History
Parties married in England in 1984 and moved to Germany a year and a half

later. Parties separated in 1992. Mother obtained custody father granted access
rights (minimum 8 weeks per annum). July 1994, children went to Germany to visit
their father. Father illegally retained them. August 1994 the High Court of England
& Wales ordered the ‘‘immediate return’’ of the children under the terms of the
Hague Convention and made the children ‘‘Wards of Court’’.

Amtsgericht (lower court) Verden ordered ‘‘immediate return of the children’’ in
September 1994. But in defiance of the court order, father absconded with the chil-
dren. No help from local police. Bailiffs unreachable. The following day, father
lodged an ‘‘ex-parte’’ appeal at the High Court of Celle. Return order stayed (i.e.
children ordered to remain in Germany) until the appeal is heard ‘‘otherwise the
mother could hide the children in England’’.

Return order reversed by the Oberlandesgericht (High Court) Celle on the basis
of Article 13b in October 1994. Court ruled that the children ‘‘objected’’ to their re-
turn; the children were old enough because, ‘‘after all a 7 year old can already de-
cide whether it wants to play judo or football’’, Alexander was suffering in England
‘‘because German was not spoken at home or at school’’ and his younger brother
should not be separated from him.

Jugendamt Verden stated (for both hearings) that a return to the UK would cause
‘‘severe psychological harm’’ (mother not interviewed). Alexander felt German; the
mother had no time for them since she worked and the children had adapted to
their new environment (after 7 weeks holiday and notwithstanding that they had
lived 2 years in the UK).

Five demands for access rejected by Amtsgericht Verden because ‘‘the children ob-
jected’’ and the ‘‘mother could use the opportunity of a visit to re-abduct the chil-
dren’’. January 1995 ‘ex-parte’ decision changed the children’s residence to Ger-
many. March 1995 temporary custody transferred to father although the children
were still ‘‘Wards of the English court’’. Minimal access granted to mother (3 hours
per month under supervision in father’s house). Because of the children’s long sepa-
ration from their mother, it would be too ‘‘overwhelming’’ for them to see her for
‘‘too lengthy a period or in surroundings to which they are not accustomed’’. Visits
blocked by father.

Appeal (Hague proceedings) rejected by the Karlsruhe Constitutional Court (last
appeal possible) in April 1995.

September 1997 final sole custody given to father, minimal access rights granted
to mother. Access blocked by father. Judge refused to enforce access rights and
called for a new hearing. December 1998 court grants mother minimal access rights
starting ‘‘little by little’’ not to ‘‘overwhelm the childen’’. Father reneged on the third
visit (the very first which would have included an overnight contact). Again, court
refused to enforce access, stating that a new hearing should be held. In May 1999
judge left on indefinite maternity leave.
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Current status
Mother only managed to see her children 11 hours between 1994 and 1998 (under

supervision) and twice in 1999. Currently, mother has no access rights whatsoever.
The German Minister of Justice said that she cannot help because local courts are
independent. There is thus no remedy left within the German system.

RINAMAN JAMES—WASHINGTON DC/DUESSELDORF

Number of Children: 1 child
Ages(s) at Abduction: 15 months old
Current Age(s): 4 years old
Hague Convention case: Yes
History

Parties married in Germany in September 1993 and moved to the USA in August
1995. (father was an officer in the U.S. army until 1996. He is now an attorney-
at-law based in Florida). In June 1996 mother took the baby to Germany to visit
her family for two weeks. To the father’s total surprise mother informed him (by
fax) that she was not coming back to the USA and that she wanted a divorce. Fa-
ther applied for the ‘‘immediate return’’ of the child under the terms of The Hague
Convention.

Amtsgericht (lower court) Duesseldorf-ordered the ‘‘immediate return of the child’’
in August 1996. Mother and child were not present at the hearing and the court
decision was not enforced. Mother immediately lodged an ‘‘ex-parte’’ appeal at the
Oberlandesgericht (High Court). Return order stayed (i.e. the children ordered to re-
main in Germany until appeal is heard).

Return order reversed by the Oberlandesgericht (High Court) Duesseldorf in Octo-
ber 1996. An isolated statement (based on hearsay) was used to block the return
of the child to the USA. The abductor’s mother claimed that she had overheard a
conversation between her daughter and her son-in-law in which he had supposedly
agreed that the child could remain in Germany. (In Germany, it is possible to
present new evidence on appeal). Ignoring the mother’s original fax of intent (see
first paragraph), the judges ruled that the child was not taken to Germany illegally
after all.

Jugendamt (Youth Authority) Duesseldorf recommended that sole custody be
given to the mother, adding that ‘‘the mother works and can therefore support the
child’’ and that ‘‘the child is adapted to its new environment and is learning Ger-
man’’. Limited or no access rights should be granted to the father ‘‘because it would
be against the child’s interest to spend time with him’’. Indeed, it would be ‘‘emotion-
ally unbearable’’ in view of the child’s ‘‘age, the long distances and because its father
is now a stranger to her due to their long separation.’’

October 1997, Amstgericht Duesseldorf granted father limited access rights and
only if he surrendered his passport to the Jugendamt. Mother did not comply and
appealed against the decision. In the meantime, court did not enforce access order.

August 1998, the Oberlandesgericht Duesseldorf affirmed the Amstegricht’s order
of limited access to the father. Again, the mother did not comply. She then switched
to another jurisdiction and the father was told that he needed to start new proceed-
ings in Bonn to secure his access rights. In January 1999 he filed a new application
at the Amstgericht Bonn. As of July 1999, father had not received a reply.
Current status

Father has not seen his daughter since 1996. As in other cases, the German
courts and the German authorities have repeatedly refused to allow an independent
health and welfare check on the child. The first request was made by the U.S. State
Department in June 1996. Instead, father was asked to pay child maintenance.

TROXEL EDWIN—ARKANSAS/MANNHEIM

Number of Children: 2 children
Age(s) at Abduction: 4 and 2 years old
Current Age(s): 6 and 4 years old
Hague Convention case: Yes
History

Parties married in Germany in 1991 and moved to USA a year later. They sepa-
rated in 1994. Divorced pronounced in the USA in November 1995. Mother obtained
custody and father was granted generous access rights. At first father able to exer-
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cise his access rights. On 6 March 1997, father went to pick up his children for his
regular access visit but found that everything had been removed from the house and
that the mother had absconded with the children. Father informed the police and
filed a petition in the Chancery Court of Benton County, Arkansas for Contempt of
Court which is still pending. Whereabouts of the mother and the children could not
be traced for one month.

August 1997, the court of Benton County transferred primary legal and physical
custody to the father and ordered the ‘‘immediate return’’ to the children to the
USA.

Return denied on the basis of article 13b by Amtsgericht (Lower Court) Mann-
heim in October 1997. Court ruled that the children ‘‘objected’’ to their return to the
USA (they were 3 and 6) and that a return would cause them ‘‘severe psychological
harm’’ and bring them simultaneously into an uncertain condition. ‘‘The father
works and therefore has no time for them; the mother does not wish to return to the
USA; the children should not be separated from their mother; torn from their envi-
ronment, and be transferred to persons who are strangers to them * * * The personal
situation of the children is favourable in Germany and they have adapted to their
new environment * * * The illegally produced situation must therefore be accepted’’.

The Jugendamt stated that the conditions were better in Germany: the mother
has found her own apartment and a work permit; the children have been placed in
a German school; they are adjusted to their ‘‘new environment’’; it would cause them
severe psychological harm to be returned to the USA. (Father not interviewed).

Appeal rejected by the Oberlandesgericht Karlsruhe on the basis of article 13b in
May 1999. Judges considered that a return would cause ‘‘severe psychological harm’’.
The children should not be separated from mother. The mother did not wish to re-
turn to America. The father had not seen the children for a long time. He worked
and therefore could not take care of the children. The children had adapted to their
new environment.
Current status

The father has not seen his children since March 1997. The last time he was able
to speak to them on the telephone was in August 1997.

WAYSON, MARK—ALASKA/RIO DE JANEIRO/GUMMERSBACH

Number of Children: 1 child
Age(s) at Abduction: 2 years old
Current Age(s): 4 years old
Hague Convention case: No—Brazil/Germany
History

Parties were never married but a child was born from the union in Brazil (child
is U.S., Brazilian and German citizen). Father is a U.S. citizen (formerly a police-
man) who was living in Brazil at the time, mother a German citizen. In December
1996, the parties separated and in April 1997, the Brazil court granted the parents
joint custody. Care and control given to mother and extensive visitation rights
granted to father. But mother repeatedly blocked access and in December 1997 she
absconded with the child.

Father contacted the German Consulate in Rio who advised him against filing a
Hague petition. Father now suspects that the Consulate ‘‘interfered’’ to help the
mother. He later tried to complain but was told that only a German citizen can
lodge a complaint against a German official.

February 1998, mother contacted the father and between March 1998 and August
1998 they sought mediation. During that period, the father saw his daughter regu-
larly and paid an allowance to his ex-partner.

Beginning August 1998 mother blocked access. The father flew to Germany 6
times to try and see his child but to no avail.

October 1998 court of Rio de Janiero confirmed its jurisdiction on the matter of
access. ‘‘The fact that the mother moved to Germany after the court decision does not
withdraw the jurisdiction of the Brazilian court’’. Brazilian court reconfirmed fa-
ther’s access rights.

February 1999 the father filed an application to enforce the Brazilian access
order. Amtsgericht (lower court) Gummersbach rejected the father’s demand and re-
fused to establish new access rights. Father then lodged an appeal in the
Oberlandesgericht Koeln (Cologne) in April 1999.

Appeal rejected July 13, 1999 on the grounds ‘‘that although the Brazilian court
had jurisdiction at the time of the separation, the fact that the mother and the child
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are now domiciled in Germany, gives the court of Gummersbach international juris-
diction’’.
Current status

Father has not seen his child since August 13, 1998.

DUDAKIAN JOHN

Number of Children: 1 child
Age(s) at Abduction: 2 years old
Current Age(s): 3 years old
Hague Convention: Yes—new case
History

In 1998, the mother absconded with the child to Germany. The father had custody
at the time. The U.S. court ordered the ‘‘immediate return’’ of the child to the USA.

Return denied by the German court on the basis of article 13b. The court ruled
that a return to the USA would cause ‘‘severe psychological harm’’ for the child to
be separated from its mother. Father was not informed of the hearing.
Current status

Father re-abducted the child back to the USA. Mother has now applied for the
return of the child to Germany under The Hague Convention.

CARLSEN KENNETH—FLORIDA/BARMBERG

Number of Children: 1 child
Age(s) at Abduction: 8 years old
Current Age(s): 15 years old
Hague Convention case: Yes
History

Parties married in Barmberg, Germany then returned to the USA where their
child was born. The parties separated. Custody awarded to father visitation rights
granted to mother. On September 10, 1993 the mother and her boy-friend picked
up the child at her Florida school and absconded to Germany.

In December 1993 the Florida court ordered the ‘‘immediate return’’ of the child
to the USA. Father was asked by the Berlin Central Authorities to pay DM 2,000
to initiate court proceedings in Germany. But it took fourteen months before the
case was finally heard.

Return denied by Amtsgericht (lower court) Barmberg on the basis of article 13b.
The court ruled that the child ‘‘objected’’ to a return to the USA and that she was
old enough to decide.

The Jugendamt testified that the child was settled in its new environment and
that she objected to a return to the USA. Father was not interviewed.
Current status

Since 1993 the father was only able to see his daughter twice at the Jugendamt
offices and under their supervision. However, recently his daughter, who is now fif-
teen, has started communicating with her father through the internet.

CARR JON—COLORADO/WHERE IN GERMANY

Number of Children: 1 child
Age(s) at Abduction: 2 years old
Current Age(s): 13 years old
Hague Convention case: NO. Convention not signed between U.S. and Germany at
the time.
History

In 1988, mother abducted child from the United States to Germany the day before
custody hearings were to take place in Colorado.

Father received little help from agencies and police.
Current status

NCMEC is attempting to get into contact with the father for an update on the
matter. However, the father’s former attorney believes that Jon has had no contact
with his child since the time, of abduction.
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COLLINS REBECCA—NORTH CAROLINA/CLAW (NEAR KRISRUHE)

Number of Children: 1 child
Age(s) at Abduction: 7 months old
Current Age(s): 8 years old
Hague Convention case: Yes
History

Parties married in the USA in October 1989. Mother awarded temporary custody
until the final divorce decree was decided. In July 1991 the father absconded with
the child to Germany during a scheduled visitation. Police filed charges.

In August 1991 the White Country Court awarded mother custody and ordered
‘‘the immediate return’’ of the child to the USA.

As soon as father reached Germany, he filed for custody. Amtsgericht (lower
court) Claw transferred temporary custody to the father despite the U.S. previous
decision. Mother obtained access rights but father refused to abide by them.
Amtsgericht Claw did not enforce her access rights.

Hague application filed too late (mother unaware of Convention) and the German
court rejected her application stating that a year had gone by.

Mother was enable to pursue litigation in Germany as she was no longer entitled
to legal aid.
Current status

The mother has not seen her son since 1991. Last time she was able to speak to
him on the telephone was in 1997. Child was led to believe that the father’s new
partner is his natural mother.

COOK JEFFREY—FLORIDA

Number of Children: 1 child
Age(s) at Abduction: 4 years old
Current Age(s): 6 years old
Hague Convention case: Yes
History

In April 1997, mother abducted child to Germany in the middle of U.S. custody
proceedings. Father was granted custody after the abduction and the U.S. court or-
dered the ‘‘immediate return’’ of the child to the USA.

Return denied on the basis of article 13b by the Amtsgericht (lower court). Court
ruled that the child ‘‘objected’’ to a return and that it would cause ‘‘severe psycho-
logical harm’’ for her to be separated from her half-brother and half-sister
Currenty status

NCMEC is attempting to get into contact with the father for an update on the
matter.

COX FRED—OKLAHOMA/POBLEDORF

Number of Children: 1 child
Age(s) at Abduction: 11 months old
Current Age(s): 8 years old
Hague Convention: No
History

In October 1993, mother was served with divorce papers and immediately ab-
ducted the child to Germany. Father was granted custody after the abduction.

Father attempted to apply under the Hague Convention, but he withdrew his ap-
plication citing that it was too stressful a process.
Current status

NCMEC spoke with Fred Cox who informed them that while he has spoken to
his son, he is still being denied access. No papers were ever filed in the German
courts, as all the lawyers who were referred to the father in Germany informed him
that nothing could be done.

DAS SANJAY—FLORIDA/MUNICH

Number of Children: 1 child
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Age(s) at Abduction: 1 year old
Current Age(s): 3 years old
Hague Convention case: Yes
History

In 1997, the mother absconded with the child to Germany. Father applied for the
‘‘immediate return’’ of the child under the terms of the Hague Convention.

Return ordered by the Amstgericht (lower court) but it was not enforced. Mother
immediately appealed at the Oberlandesgericht (high court). Returned order over-
turned on the basis of article 13b of the Hague Convention.
Current status

NCMEC is attempting to contact the left-behind father for an update.

DUKESHERER JOHN—HAWAII/SCHWAEBISCH GMUEND (NEAR STUTTGART)

Number of Children: 1 child
Age(s) at Abduction: 2 years old
Current Age(s): 31⁄2 years old
Hague Convention case: Yes—new case
History

Parties never married but a child was born from their union. Custody order made
in the USA in March 1997. Custody given to father and access rights granted to
mother ‘‘so long as she continued in therapy’’ Mother not allowed to take child out
of the country without prior approval of the Court, or notification of no less than
48 hours to the opposing party. August 1998, mother picked up the child for her
regular visit and absconded to Germany. Arrest Warrant issued. Whereabouts of
mother and child not traced.

July 1999 U.S. court confirmed sole legal and physical custody of father and or-
dered for the ‘‘immediate return’’ of the child to the USA.
Current status

Hague Convention hearing has not yet taken place in Germany as mother and
child have not been located.

Father has not seen his child since August 1993 and he does not know its where-
abouts.

FILMER JAMES—CALIFORNIA/TOSTEDT

Number of Children: 1 child
Age(s) at Abduction: 9 months old
Current Age(s): 1 year old
Hague Convention case: Yes—new case
History

Parties married in the USA. Parties separated and mother obtained temporary
custody and father was awarded visitation rights. In October 1998, mother ab-
sconded to Germany with the baby whilst the divorce proceedings were ongoing.

U.S. court granted father custody and ordered the ‘‘immediate return’’ of the child.
Return denied by the Amtsgericht (lower court) Tostedt on the grounds that the
U.S. temporary custody order was unclear and the mother rightfully believed that
she was allowed to leave the U.S. with the child.
Current status

Father has had no contact with the baby since the abduction.

FLEASCHMANN BERTHA—TEXAS

Number of Children: 1 child
Age(s) at Abduction: 6 years old
Current Age(s): 7 years old
Hague Convention: Yes—new case
History

In January 1999, father abducted child from school and took him to his parents
in Germany. The father then returned to work in Texas, leaving the child behind
with his relatives.
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A warrant for the father has been issued in Texas for sexual battery again the
mother, but the father has since returned to Germany. Mother has applied under
the Hague Convention for the return of the child.
Current status

NCMEC is attempting to get into contact with the mother for an update on the
matter.

GERLITZ SIDNEY

Number of Children: 1 child
Age(s) at Abduction: 5 years old
Current Age(s): 8 years old
Hague Convention: Yes
History

In 1996 mother absconded with the child to Germany. U.S. court ordered the ‘‘im-
mediate return of the child’’, but the Berlin Central Authorities rejected the Hague
application on the basis that the father was not able to get an Article 15 declara-
tion; i.e. a document proving that he had custody before the time of the abduction.
Current status

NCMEC is attempting to get into contact with the father for an update on the
matter.

OUTGOING GERMAN CASE

Left Behind Parent: Mark Gilgen
Children: Angela Gilgen, DOB 01/14/1990
Age(s) at Abduction: 5 years old
Current Age(s): 9 years old
History

On August 1, 1995, Claudia Bettina Svetlana White (a German citizen) abducted
her child from Minnesota to Georgia. While in Georgia, the mother applied for di-
vorce claiming she did not know where the father was living. Georgia court gave
her custody, the father was informed, and he appealed the matter in the Georgia
courts.

Before the appeal came to trial, the mother re-married a U.S. Army employee and
moved to Germany. The father re-established jurisdiction in Minnesota and was
granted sole custody from Minnesota courts.

Father applied under the Hague convention and was told by the German Central
Authority that there was no hope for return because Angela was a German citizen
and needed to be with her mother. The Central Authority did help arrange strin-
gent, brief supervised access in 1999.
Current status

Father has telephone access at the mother’s will, but is not allowed to visit the
child in Germany without supervision, despite the Minnesota court order being the
only order in existence.

HILL ASTRID—TEXAS/BREMEN

Number of Children: 1 child
Age(s) at Abduction: 3 years old
Current Age(s): 5 years old
Hague Convention case: No—access/visitation
History

Astrid Hill is the maternal grandmother. She has contacted me several months
ago to report: Parties married in the USA (Mother German citizen, father British
citizen). Their child was born in the USA in 1994. Parties divorced a year later. The
U.S. court awarded custody to the mother and granted the father generous access
rights (three months per annum). But he was unable to exercise his right and in
1997 the mother absconded with the child and her new husband to Germany with-
out informing the child’s father or her own mother.

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00053 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



50

No Hague Convention applications were made as the U.S. decision allowed the
mother to go to Germany. Father was unable to obtain any access rights.
Current status

Neither the father nor the grandmother has seen the child since 1997. The grand-
mother (who is a German citizen) has never heard from her daughter since. She is
very eloquent about the failure of the German system to protect children and en-
force foreign court decisions. She feels that she has let her grandchild down.

JAMES ROBERT—MARYLAND

Number of Children: 2 children
Age(s) at Abduction: 10 months old and 21⁄2 years old
Current Age(s): 6 and 8 years old
Hague Convention case: Yes
History

In April 1994, while the father was at work, the mother absconded with the two
children to Germany.

U.S. court granted father sole custody and ordered the ‘‘immediate return’’ of the
children.

Father was asked to pay DM 2,000 by the Berlin Central Authorities to initiate
proceedings in Germany. Father was unable to come up with the money, so the case
was closed.

Mother obtained a divorce in Germany. She was awarded sole custody on an ‘‘ex-
parte’’ basis and no access rights were granted to the father. The father was never
served notice of the hearing but found out several months later when he was or-
dered by the German courts to pay child support.
Current status

Father has only seen his children once when the mother allowed him a brief su-
pervised visit several years ago because one of the children was seriously ill.

MARQUETTE N. ROBERT—TEXAS/SCHAEBISCH GMUEND (NEAR STUTTGARDT)

Number of Children: 2 children
Age(s) at Abduction: 4 and 13 years old
Current Age(s): 6 and 15 years old
Hague Convention: Yes
History

Parties married in Dallas, Texas in 1998 and separated in 1993. Parents were
awarded temporary custody. The children had primary residency with the mother
and the father was granted generous access rights. In 1995, father filed for divorce.
Mother applied to reduce father’s access rights on the grounds that the eldest child
‘‘objected’’ to seeing him. She also threatened to leave the country. A further deci-
sion ordered for the mother ‘‘not to change the domicile of the children from Dallas
County, Texas’’ without prior approval of the court. U.S. court appointed psycholo-
gist testified in court to the presence of Parental Alienation Syndrome. Divorce pro-
ceedings lasted over two years but in June 1997 mother absconded to Germany with
the children before the final decree.

In July 1997 Dallas County Court transferred custody to the father, giving re-
stricted access rights to the mother and ordered the ‘‘immediate return of the chil-
dren’’.

Return denied by Amtsgericht (lower court) Schaebisch Gmuend on the basis of
article 13b in March 1998. The court ruled that the eldest child ‘‘objected’’ to its re-
turn and that it would cause the second child ‘‘severe psychological harm’’ to be sep-
arated from its elder brother.

Father’s appeal rejected by the Oberlandesgericht (high court) Stuttgardt on the
basis of article 13b in May 1998.

Father immediately retained an attorney in Germany (who was appointed to him
by the German Central Authority) to file an appeal with the Constitutional Court.
But the attorney failed to file the appeal within the prescribed one year time limit.
Current status

Father has not seen or been able to speak to his children since 1997. He presumes
that the German courts transferred custody to the mother, but he was never notified
of any hearings.
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MASKALICK LINDA—MICHIGAN/LANGGONS

Number of Children: 1 child
Age(s) at Abduction: 2 years old
Current Age(s): 7 years old
Hague Convention: Yes
History

On July 19, 1993, the grandmother who had been granted custody of the child
in September 1992, was having major surgery when the natural mother abducted
the child to Germany.

Police filed charges and grandmother, with help from the natural father, filed
under the Hague Convention. However, the child was not returned to the United
States.
Current status

NCMEC is attempting to get into contact with the grandmother for an update on
the matter.

PENDARVIS, LARRY—FLORIDA/DORTMUND

Number of Children: 1 child
Age(s) at Abduction: 4 months
Current Age(s): 11 years old
Hague Convention case: No—before Germany signed the Convention in 1990
History

Parties married in Tampa, Florida in August 1986. While still married, mother
absconds with the baby in August 1988 to Dortmund, Germany.

On 2 February 1989, father awarded sole custody of the child by the U.S. courts.
He assumes the mother has obtained a custody order in Germany. He has not

been granted any visitation rights in Germany as far as he is aware. He has never
received any correspondence from the German courts, although he wrote to them
on several occasions.
Current status

Father has not seen or received any communication from his child since 1988.

PETERSON JAMES—TENNESSEE/BAD KREUZNACH

Number of Chi1dren: 1 child
Age(s) at Abduction: 6 years old
Current Age(s): 6 years old
Hague Convention case: Not yet filed (new case)
History

Parties divorced in the USA in 1996. Primary custody granted to mother with ex-
tensive access rights to father. But mother continuously obstructed access. In 1999,
custody reversed to father. Decision based on the mother’s refusal to allow him to
exercise his visitation rights and on other welfare issues. The decision, however, al-
lowed the mother to keep the child in her care until the end of the school year. In
May 1999, mother absconded to Germany with the child. Father did not know its
whereabouts.

In July 1999, father received a copy of a custody transfer petition which the moth-
er filed as soon as she returned to Germany. The wording of the petition includes
statements such as ‘‘the child speaks German fluently’’ whereas the child has been
living in Germany for only two months and spoke no German beforehand; that ‘‘the
child has already settled in her environment’’, ‘‘made friends’’ and ‘‘is enrolled in a
German school’’.

These are all very familiar arguments preparing for an Article 13b defence.
Father has not been able to file a Hague petition as until last month as he did

not know where his daughter has been abducted to until he received the custody
transfer petition.
Current status

Father has not seen his child since May 1999. Father also feels very depressed
and is hesitant about filing a Hague Convention application because of the bad per-
formance of Germany in returning children. He is not a wealthy man.
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ROCHE KENNETH—MASSACHUSETTS/DARMSTADT

Number of Children: 1 child
Age(s) at Abduction: 4 years old
Current Age(s): 10 years old
Hague Convention case: Yes
History

Parties married in Denmark in 1986 and moved to the USA. Parties separated
in 1990. Divorce pronounced in the USA in July 1991 granting both parties joint
legal custody. Physical custody given to mother and generous access rights granted
to father. In addition, a specific clause stated that the removal of the child from
Massachusetts was not authorised unless both parties agreed or a court order was
obtained. In 1992 mother remarried in the USA. During that time, father regularly
saw his child. Mother divorced second husband and in March 1993, she absconded
with the child to Germany. Arrest Warrant issued.

April 1993 U.S. court transferred temporary custody to the father and ordered the
‘‘immediate return’’ of the child.

Amtsgericht (lower court) Darmstadt ordered the ‘‘immediate return’’ of the child
to the USA but mother absconded with the child and immediately lodged an appeal
at the Oberlandesgericht (high court) Frankfurt.

Oberlandesgericht Frankfurt confirmed the return order but it was not enforced.
Police did not help. Father never managed to locate his child. FBI got involved in
1994 and issued a second Warrant. But, in April 1994 the Central authorities in
Berlin confirmed that the investigation had been without any positive results. No
further efforts were made to find mother and child.
Current status

Child living with mother in Germany. No further action has been taken by the
German courts against the mother. Father has not seen his child since 1991 and
does not know his whereabouts.

TALI TAYLOR—CALIFORNIA/BERLIN

Number of Children: 1 child
Age(s) at Abduction: 2 years old
Current Age(s): 3 years old
Hague Convention case: Yes—new case
History

In September 1998, mother absconded with the child while divorce proceedings
were pending in the California court.

U.S. court granted father temporary sole custody and ordered for the child’s ‘‘im-
mediate return’’. Father was asked to pay DM 2,000 by the Berlin Central Authori-
ties to initiate proceedings in Germany.
Current status

Father is currently in Germany for the court hearings. Until then he has had no
contact with his child since the abduction. NCMEC will find out upon his return
if he was able to see his child and secure his return to the USA.

UHL GEORGE—MARYLAND/MUNICH

Number of Children: 1 child
Age(s) at Abduction: 1 year old
Current Age(s): 21⁄2 years old
Hague Convention case: Yes
History

Parties married in the USA. Divorced pronounced in the USA in July 1997. Balti-
more County Court, Maryland awarded both parties joint custody: the child would
reside 60 percent of the time with the mother and 40 percent of the time with the
father. In April 1998, the mother went with the child to Germany but she never
returned to Baltimore for the father’s scheduled visit in June 1998.

In June 1998, the Baltimore County Circuit Court transferred sole custody to the
father and ordered the child’s ‘‘immediate return’’ to USA. (Final sole custody given
to father in March 1999).
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Return denied by the Amtsgericht (lower court) Munich in October 1998. The
court ruled that the custody arrangements made in the USA had allowed the moth-
er to go back to Germany with the child and that she therefore had the right to
change jurisdiction. The court further ruled that the child’s habitual residence had
now been established in Germany since the mother lived there and did not intend
not to return to the U.S.

The father lodged an appeal at the Oberlandesgericht (higher court) Munich. Ap-
peal denied (without a hearing) and the Amtsgericbt’s decision was upheld. No ac-
cess rights were granted to the father.
Current status

The father has not seen his child since April 1998. The father has no contact with
his child and does not know its whereabouts. The father believes that the German
courts have transferred custody to the mother, but he was never informed.

URBAN KURT—TEXAS/BUTZPAT

Number of Children: 1 child
Age(s) at Abduction: 6 years old
Current Age(s): 12 years old
Hague Convention case: No
History

In April 1993, the mother (a U.S. citizen) absconded with the child to Germany.
The parties were never married, but the father had been awarded custody of the
child.

Father was told that since they were not married, he could not file under the
Hague Convention for a return. Police attempted to locate the child without success.
Current status

Father has had no contact with the child since 1993.

WINSLOW ANNE—MARYLAND/FIRTH (NEAR NUERENBURG)

Number of Children: 4 children (Mary Elizabeth, Angelina, Charles, Sarah)
Age(s) at Abduction: 4, 9, 11, 12 years old
Current Age(s): 7, 12, 14, 15 years old
Hague Convention case: Hague application rejected under the terms of Article 15
History

Parties married in the U.S. On June 19, 1996 the father (an American citizen)
abducted the four children to Germany. A divorce was pending so no custody deter-
mination had been made and the children were temporarily living with their father
at the time.

In March 1997, the court of Maryland awarded temporary sole custody to the
mother.

Mother was then told that under Article 15 of the Hague Convention, the U.S.
Department of State needed a decision or other determination that the removal was
wrongful within the meaning of Article 3 (i.e. a proof that the removal was in breach
of her custody rights). The Maryland court refused to grant her this order on the
basis that there had been no custody agreement prior to the abduction. (N.B. it
seems that the mother must have been badly represented or advised of the terms
of the Convention since the abduction was in breach of custodial rights—custody is
shared when the parties are married).

The Hague application was withdrawn. The police dropped charges against the fa-
ther as well, claiming that extradition costs would be too high.
Current status

Mother has not seen her children at all since 1996. In November 1998, father
called mother to reiterate his intention of keeping the children in Germany. Mother
does not know their whereabouts.

WELCH SASHA

February 11, 1998, NCMEC intaked case via the hotline. Mother apparently took
child to Germany around January 15, 1999. Father was working with the DOS on
a Hague Application for return of the child.
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August 15, 1998, according to NCMEC report, father received notice by DOS 7
days after German Hague hearing occurred. Father’s appointed German attorney at-
tended, but had never spoken with the applicant father. Second hearing occurred
August 4, 1998, father lost the case partially because psychiatrist stated child would
suffer harm if separated from the mother and mother does not wish to return to
Germany.

November 5, 1998, received fax from Bill Fleming at DOS. Contained the applica-
tion from German mother because child was taken from Germany to U.S. on Octo-
ber 29, 1998. Bill informed NCMEC that this was a reabduction and that the father
had lost a Hague application made to Germany during the summer. Meredith Morri-
son, case manager at NCMEC, was informed that the child was back with the father
in Colorado. The Hague application that NCMEC received included a ruling from
Germany stating that the removal from Germany was wrongful. They provided no
details or documents regarding the father’s Hague petition.

December 4, 1998, I requested a copy of the original German Hague decision from
DOS, which was faxed to NCMEC. This fax contained a Hague decision from a Ger-
man court dated August 7, 1998 denying the applicant father’s petition for return.
Abducting mother apparently had temporary custody of the child in Colorado, but
was not allowed to leave the United States until the custody hearings were com-
pleted. Mother left with the child. Subsequently, father was given custody by the
Colorado court. Germany Court seems to have denied the father’s application based
on the fact that the mother had temporary custody at the time of the abduction and
was allowed to live in Germany.

Senator DEWINE. Ms. Hong.

STATEMENT OF LAURA KINGSLEY HONG

Ms. HONG. Thank you, Senator DeWine. Mei Mei will be 6 years
old on November 4. There will be no gifts. There will be no cake.
She will mark the occasion in Guangzhou, China, with her abduc-
tor, a woman whose mental illness will likely preclude her from
even being aware of the child’s birthday.

Mei Mei was born in Cleveland in 1993 and is an American citi-
zen of Chinese descent. Mei Mei was abducted by her birth mother,
Sue Chen, a convicted felon and chronic unmedicated schizo-
phrenic. My rights to custody of Mei Mei have continued uninter-
rupted from long before the abduction to the present day. Initially,
I was Mei Mei’s foster parent. Now, I am her legal guardian and
her legal custodian. The Ohio Eighth District Court of Appeals and
the Ohio Supreme Court has upheld my custodial status and the
termination of Chen’s parental right.

Despite repeated requests from not only me but from you and
your colleagues, the Cleveland U.S. attorney has refused to indict
Mei Mei’s abductor, who, unlike many parental abductors, is in the
eyes of the law a stranger to the child. There is no acceptable ex-
planation for the lack of indictment in Mei Mei’s case.

The refusal of the Justice Department to enforce the Act is by
now well documented. We just heard it today. In response to con-
cerns raised in this regard, we also heard that the Justice Depart-
ment claims to need resources, training, social workers, support
groups, computer programs, et cetera, et cetera. None of that is re-
quired. What is required is enforcement of the International Paren-
tal Kidnaping Act as enacted by Congress, and that requires not
money, but simple resolve on the part of the Justice Department
to uphold the law.

Since the abduction, we have been caught in a vicious bureau-
cratic cycle in trying to bring Mei Mei home. The President will not
help us and little Mei Mei because the National Security Council
will not help us. The National Security Council will not help us be-
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cause the State Department will not help us. The State Depart-
ment will not help us because the Justice Department will not help
us. And the Justice Department will not help us because the Cleve-
land U.S. attorney’s office has declined to prosecute, and so it goes.

The conventional wisdom as conveyed to us by, among others,
the State Department was that a Federal indictment is necessary
to secure Mei Mei’s return, and so immediately upon Mei Mei’s ab-
duction, we inquired of the local U.S. attorney’s office. In response
to our repeated inquiries as to when an indictment would be
issued, we were told that the case was being carefully considered
and they would let us know. We waited and waited.

In the interim, Congresswoman Mink received a telegram from
the U.S. embassy in Beijing advising her that, on October 24, 1996,
just days after Mei Mei’s abduction, the Cleveland U.S. attorney
had told the embassy not to pursue the case because it was not
going to prosecute Chen. The embassy told Congresswoman Mink
that without the requisite request from Cleveland to work on the
case, the U.S. Government has no authority to pursue Mei Mei’s
case in China.

The Cleveland U.S. attorney finally responded to our inquiries on
October 23, 1997, more than 1 year after Mei Mei’s abduction. In
a lengthy letter, she told us that she was declining to prosecute
Chen because her office, ‘‘was not satisfied that an unbiased trier
of fact will find Sue Chen guilty.’’ She did not explain the basis for
this assertion, nor did she explain why she employed a ‘‘will find
the defendant guilty’’ standard when, pursuant to the U.S. Attor-
neys’ Manual, the appropriate standard is one of probable cause.

What she did say, though, in so many words, was that she was
not about to enforce a law that she did not personally buy into. In
particular, she stated that an indictment of Chen for the purpose
of aiding in Mei Mei’s return would be an abuse of the Federal
grand jury process, and that there is no reason to believe that an
indictment of Chen would affect either her return or the return of
the child.

In short, the U.S. attorney declined to indict under the Act be-
cause she personally did not credit the Congressional assumptions
underlying its enactment, i.e., the indictments would enhance the
force of U.S. diplomatic representation seeking the assistance of
foreign governments in returning abducted children. Apparently, a
law is a law only to the extent the local U.S. attorney wishes it to
be.

In closing, we ask you and the subcommittee to do what it can
to bring home Mei Mei and others similarly situated by demanding
enforcement of the Act. As things now stand, the existence of the
Act, coupled with the Justice Department’s habitual refusal to en-
force it, is having the precise opposite effect to what Congress in-
tended by the enactment. This is so because the State Department
uses the lack of an indictment under the Act as a free pass to
refuse to lend assistance to international abduction cases, and
quite logically, foreign governments and courts view suspiciously a
private citizen’s request for assistance in an abduction case when
the private citizen’s own government has not efficiently deemed the
abductor’s conduct criminal. We beg you to do what you can to
break this vicious cycle. Thank you.
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1 The Congress, in enacting the Hague Convention (which the IPKA is intended, in part, to
supplement), explicitly stated that the return of abducted children to their home state is of para-
mount importance, and that ‘‘Persons should not be permitted to obtain custody of children by
virtue of their wrongful removal or retention.’’ 42 U.S.C § 1161. The rights protected by the
Hague Convention include the situation when a child is in the care of foster parents. ‘‘If custody
rights exercised by the foster parents are breached, for instance, by abduction of the child by
its biological parent, the foster parents could invoke the Convention to secure the child’s return.’’
(51 Fed. Reg. No. 58, p. 1505.)

Senator DEWINE. Thank you very much.
[The prepared statement of Ms. Hong follows:]

PREPARED STATEMENT OF LAURA KINGSLEY HONG

Mr. Chairman, Members of the Committee: My name is Laura Hong. I am a part-
ner at the law firm of Squire, Sanders & Dempsey, resident in Cleveland, Ohio, and
am the legal guardian and legal custodian of Rhonda ‘‘Mei Mei’’ Lan Zhang (‘‘Mei
Mei’’).

At the invitation of Senator Thurmond, I provide this statement because Mei Mei
was abducted by her non-custodial birth mother, Sue Ping Chen, on October 15,
1996, and taken to the People’s Republic of China. And yet, despite the clear terms
of the International Parental Kidnaping Act, the Department of Justice refused and
continues to refuse to issue an indictment.

First, on behalf of myself, Tom Kovach and five year old Mei Mei, we thank you
for giving us this opportunity to submit this statement on a matter of grave import.
We also express our gratitude to Subcommittee Members DeWine, Ashcroft, Abra-
ham, Sessions, Torricelli and Leahy who, along with twenty-eight other Senators
and six Representatives, have made requests to President Clinton, The National Se-
curity Council, the Departments of State and Justice, and the Chinese government
to facilitate Mei Mei’s return home.

As the Subcommittee is aware, in 1993, President Clinton signed into law the
International Parental Kidnaping Act, 18 USC § 1204 (‘‘IPKA’’). The statute makes
it a crime for a non-custodial parent to remove a child from the United States with
the intent to obstruct the lawful exercise of parental rights. The statute defines pa-
rental rights as the ‘‘right to physical custody of the child.’’

Mei Mei was born in Cleveland, Ohio on November 4, 1993. As a result of Ms.
Chen’s repeated neglect of Mei Mei, by court order dated March 8, 1995, more than
a year and a half before Mei Mei’s abduction, I was granted physical custody of Mei
Mei. That right has continued uninterrupted through the date of the abduction and
to the present day. In addition to the court order granting me physical custody of
Mei Mei, after Mei Mei’s abduction on October 15, 1996, the Juvenile Court for Cuy-
ahoga County issued several orders commanding the return of Mei Mei, terminated
Ms. Chen’s parental rights and awarded me legal custody. Initially, I was Mei Mei’s
foster parent; I am now Mei Mei’s legal guardian and custodian.1 Since Mei Mei’s
abduction, the Ohio Eighth District Court of Appeals has upheld my custodial status
and the termination of Ms. Chen’s parental rights and issued a writ of habeas cor-
pus commanding Ms. Chen to bring Mei Mei before it. The Ohio Supreme Court
upheld the issuance of the writ and the order granting me legal custody of Mei Mei.

Yet despite these court orders, and overwhelming congressional and citizen sup-
port, the Department of Justice refuses to issue an indictment under the IPKA; and
the State Department, citing the inaction of the Department of Justice, similarly re-
fuses to help.

The Act clearly applies here by its terms, and the fact that the Cleveland U.S.
Attorney has not enforced it sends a message that a law is a law only to the extent
the local U.S. attorney wishes it to be.

A few days ago, on October 14, 1999, Jess T. Ford, Associate Director, Inter-
national Relations and Trade Issues, National Security and International Affairs Di-
vision, United States General Accounting Office, testified concerning the Division’s
preliminary observations on the federal government’s response to international child
abduction. Director Ford reported that the State Department estimates that every
year 1,000 children are abducted by their parents. Yet, since the enactment of the
IPKA, the Justice Department has issued only 62 indictments under the IPKA.

In November 1998, the Attorney General created The Policy Group on Inter-
national Parental Kidnaping which produced an April 1999 publication entitled A
Report to the Attorney General on International Parental Kidnaping. In reference to
that report, Director Ford highlighted four key problems cited by the State and Jus-
tice Departments relating to the federal government’s response to international

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00060 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



57

2 Cuyahoga County Prosecutor’s Office will not issue an indictment. The head of the Cuyahoga
County Prosecutor’s Office’s Criminal Division will not issue an indictment because, in his
words, Mei Mei ‘‘looks Chinese’’ and ‘‘belongs in China.’’

child abduction. Not surprisingly, one of the problems cited is the Justice Depart-
ment’s limited use of the IPKA.

In response to problems relating to international child abductions, the Depart-
ments of Justice and State repeatedly appear before Congressional committees re-
questing funding for social workers, support groups, computer programs for case
tracking, study groups, and policy groups designed to ‘‘deal with’’ international pa-
rental kidnaping. All of this smacks of being a smokescreen. It is our opinion—based
on firsthand experience—that the paramount issue in dealing with international pa-
rental kidnaping is enforcement of the law as it is written and as it was intended
to be enforced by Congress.

The official responses to our efforts to bring Mei Mei home underscore this. The
State Department consistently called this a ‘‘private custody dispute,’’ as there were
no criminal charges against the abductor. But there is no ‘‘dispute’’ here; under Ohio
law, Mei Mei’s abductor has and had no rights whatsoever with respect to Mei Mei.
Moreover, this case is susceptible to being called a ‘‘private custody dispute’’ only
because the Cleveland U.S. Attorney declined to indict under the IPKA. If an indict-
ment issued, then, afortiori, this would be a federal criminal matter, and not a ‘‘pri-
vate custody dispute.’’

It is all part of a vicious circle. We are told the President has looked into the mat-
ter, but will not help little Mei Mei and us because the National Security Council
will not help us. The National Security Council is ‘‘unable’’ to help us because the
Department of State will not help us. The Department of State will not help us be-
cause the Department of Justice will not help us. The Department of Justice will
not help us because the Cleveland U.S. Attorneys’ Office has declined to prosecute.
The Cleveland U.S. Attorneys’ Office will not issue an indictment (purportedly) be-
cause the Department of State will not guarantee that an indictment will lead to
the conviction of the abductor.2

Though our efforts to seek enforcement of the laws of this country, and in particu-
lar the IPKA, are detailed more fully in the attachments which I submit with my
written statement into the record, I summarize for the Subcommittee our protracted
and thus far unsuccessful efforts directed to the Cleveland U.S. Attorney’s Office
and the Department of Justice to obtain an indictment under the IPKA.

The day after Mei Mei’s abduction, on October 16, 1996, I provided a statement
to Cleveland FBI agents. On that same day, Cleveland Police confirmed that Ms.
Chen and Mei Mei had flown from Cleveland to Chicago, Chicago to San Francisco,
and San Francisco to Hong Kong. Ms. Chen was travelling on her Chinese passport,
and Mei Mei was traveling on her U.S. Passport. With the assistance of the Depart-
ment of Commerce, we immediately electronically transmitted photographs of Mei
Mei and Ms. Chen to Hong Kong FBI agent James Wong. Unfortunately, we were
too late. Ms. Chen and Mei Mei had already entered the People’s Republic of China.

We were immediately advised that the Chinese authorities would assist in Mei
Mei’s return if we obtained a federal indictment. We were also advised that a fed-
eral indictment would facilitate an Interpol warrant, and that that, too, would facili-
tate Mei Mei’s return. Having been so advised, we began a process that resulted
in hundreds, if not thousands, of requests for an indictment.

On October 21, 1996, six days after Mei Mei’s abduction, Tom Kovach, also an
attorney at Squire, Sanders & Dempsey, and the only father Mei Mei has ever
known, met with Cleveland First Assistant U.S. Attorney, Gary D. Arbeznik. Mr.
Arbeznik requested that we prepare a memorandum of law and analysis of the
IPKA in response to Mr. Arbeznik’s erroneous statement to me over the telephone
that the IPKA requires an underlying state indictment. Despite the incredible pres-
sure and strain under which we were functioning, and despite the fact that we are
civil, and not criminal, litigators, we provided Mr. Arbeznik with the memorandum;
we did not, at the time, question why it was our obligation to explain the law to
an Assistant U.S. Attorney. Nor did we question why First Assistant Arbeznik had
personally taken the case when Cleveland Assistant U.S. Attorney Krista Bruntz
previously had handled and issued an indictment on an international parental kid-
naping case pursuant to the IKPA for that office.

During the next few days, we received incredible support and assistance from
other law enforcement, particularly Hong Kong FBI, the U.S. Embassy in Beijing
and the Consulate office in Guangzhou, where we had located Ms. Chen and Mei
Mei. Unfortunately, with lightning speed—just nine days after Mei Mei’s abduc-
tion—Mr. Arbeznik, on October 24, 1996, without any discussions with me, notified
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the U.S. Embassy in Beijing that the Cleveland U.S. Attorney’s office had declined
to prosecute the case.

Though I continually called Mr. Arbeznik for a status, this information did not
become known to us until more than one month later when Congresswoman Patsy
Mink forwarded to me a Department of State telegram from the U.S. Embassy in
Beijing advising her of Mr. Arbeznik’s October 24, 1996 notification and also advis-
ing that ‘‘without the requisite request from FBI Cleveland to work the case, the
U.S. Government has no legal authority to pursue [Mei Mei’s] case in China.’’ We
contacted Agent John Jacobs of Cleveland FBI, who advised us that, because Mr.
Arbeznik had affirmatively stated that he was not going to prosecute, Cleveland FBI
could do nothing further.

Thereafter, over the next fifteen months, we were left highly insulting messages
by a now-former Department of Justice Attorney allegedly responsible for ‘‘children’s
affairs.’’ We were threatened with local indictments for posting a website about Mei
Mei’s situation, and were flatly ignored by Cleveland U.S. Attorney Emily Sweeney,
with whom we left unreturned messages on at least a weekly basis.

In early 1997, in response to the hundreds of letters from us, citizens, members
of the Congress, the immediate past presidents of the American Bar Association,
Federal Bar Association and the National Asian Pacific Legal Consortium, we re-
ceived our first response from the Department of Justice. That response was a form
letter that did nothing but offer ‘‘assurances’’ that the Cleveland U.S. Attorney’s Of-
fice (‘‘USAO’’) was ‘‘thoroughly looking into the matter.’’ Of course, this was false,
because on October 24, 1996, First Assistant U.S. Attorney Gary Arbeznik had
closed the matter.

The Cleveland U.S. Attorney herself did not respond to any inquiries until Octo-
ber 23, 1997, more than one year after Mei Mei’s abduction, when she wrote me
a lengthy letter advising me that the Cleveland USAO was declining to prosecute
Ms. Chen. A copy of that letter is appended to my written statement. I bring to the
attention of the Subcommittee, however, some highlights of the letter in which, for
the first time, the USAO purported to articulate for us the basis for her refusal to
pursue an indictment of Sue Ping Chen for the kidnaping of Mei Mei.

Though it would appear on its face that the letter was intended to explain her
decision, we were amazed to see that, in all its 4-page length, there was not one
mention of the IPKA, 18 U.S.C. § 1204 (the ‘‘IPKA’’), or any other criminal statute.
She stated that her ‘‘office [was] not satisfied that an unbiased trier of fact will find
Sue Ping Chen guilty,’’ but her statement was made in a vacuum, with no reference
to the particular criminal statute against which the Cleveland USAO claimed to
have assessed the probability of Chen being found guilty. This was quite telling.

Moreover, the Cleveland U.S. Attorney did not provide any legal authority for em-
ploying the standard she claimed to have employed—i.e., the standard that an ‘‘un-
biased trier of fact will find the accused guilty.’’ At the same time, though, she cited
Section 9–27.220 of the U.S. Attorney’s Manual, which indicates that the ‘‘threshold
determination’’ should be whether probable cause exists to believe that a federal of-
fense has been committed, and ‘‘that admissible evidence probably will be sufficient
to obtain and sustain a conviction.’’ Apparently, the Cleveland U.S. Attorney chose
to apply a more exacting standard than that set forth in the ‘‘Manual’’ when it came
to enforcing Mei Mei’s rights.

Crimes, as we all know, have elements, and the decision as to whether to pros-
ecute for the commission of a particular crime ought to hinge on whether the ele-
ments of that crime are met. Each element of the IPKA is clearly met in Mei Mei’s
case, and none of the affirmative defenses set forth in that statute are available—
even arguably—to Ms. Chen. Yet, while the Cleveland U.S. Attorney spent three
pages discussing collateral issues of little relevance to the issue of whether Chen
violated the IPKA, she offered not one shred of information as to why she was not
‘‘satisfied that an unbiased trier of fact will find Sue Ping Chen guilty.’’ In particu-
lar, she did not share with us which elements of the crime she found lacking. Her
unwillingness to discuss the critical issue—i.e., why the Office felt Chen would not
be found guilty under the IPKA for kidnaping Mei Mei—spoke volumes.

The Cleveland U.S. Attorney went on to state that the ‘‘seeking [of] an indictment
against an individual in order to facilitate enforcement of a civil court order is not
a proper use of the grand jury,’’ that ‘‘an indictment of Sue Ping Chen for [the] pur-
pose [of aiding in Mei Mei’s return] would be an abuse of the Federal Grand Jury
process,’’ and that ‘‘[t]here is no reason to believe that an indictment of Sue Ping
Chen would effect either her return or the return of the child.’’ All of these bases,
of course, put the U.S. Attorney squarely in opposition to Congress on the issue of
the international abduction of American children. As the Congress made clear in
passing the IPKA, one of the express purposes of the Act was ‘‘to provide the basis
for Federal warrants, which will in turn enhance the force of U.S. diplomatic rep-
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3 We note that the Cleveland USAO has ignored Section 9–27.230 of the ‘‘United States Attor-
ney’s Manual,’’ which instructs the office to consider as a matter of primary importance the ac-
tual or potential impact of the offense on Mei Mei and me.

resentations seeking the assistance of foreign governments in returning abducted
children.’’ H.R. No. 103–390, Cong. Rec. P. 2421 (emphasis added). Thus, Congress
believed it eminently appropriate and advisable to use an indictment under the
IPKA for the purpose of facilitating the return home of internationally abducted
American children, and legislated accordingly. It was always our understanding that
the American people elect the Congress to make such legislative determinations,
and that U.S. Attorneys are appointed merely to enforce them. The Cleveland U.S.
Attorney, however, clearly believes—with the apparent acquiescence of the Justice
Department—that it is her prerogative to override the Congress.

The Cleveland U.S. Attorney then went on to note that ‘‘the state [of Ohio] has
plainly indicated that it will not enforce’’ the order terminating Chen’s parental
rights and granting permanent custody of Mei Mei to me, Laura Hong, and that
this, in turn, ‘‘raises a serious question regarding federal enforcement.’’ But it was
unclear which ‘‘state’’ she was referencing. Apparently, it was the position of the
Cleveland USAO that the Cuyahoga County Court of Common Pleas, which termi-
nated Chen’s parental rights and awarded custody to me, is not ‘‘the state’’; nor is
the Ohio State Legislature, which enacted the laws by which Chen’s parental rights
were terminated and legal custody of Mei Mei was awarded to me; nor is the Ohio
Court of Appeals, which upheld the order of the trial court and also issued a writ
of habeas corpus directing Chen to bring Mei Mei home; nor is the Supreme Court
of Ohio, which declined to vacate the writ of habeas corpus directing Chen to bring
Mei Mei home; nor is the Cuyahoga County Board of Commissioners, the govern-
ment entity charged with oversight of Children Services, which has publicly ex-
pressed support for the efforts to bring Mei Mei home; nor are Senator DeWine and
then-Senator Glenn, who, along with more than one-third of the U.S. Senate, have,
in a number of ways, manifested their support for bringing Mei Mei home.

Instead, ‘‘the state,’’ as far as the Cleveland USAO appears to be concerned, con-
sists of one misguided individual in the Cuyahoga County Prosecutor’s Office who
the Cleveland Plain Dealer labeled a ‘‘Chen proponent,’’ and who publicly stated
that he would not enforce Ohio’s laws in this case, publicly condoned the abduction
of children from the child welfare system, and caused the quashing of a City of
Cleveland felony kidnaping warrant for Chen’s arrest that had been issued upon a
showing of probable cause by the Cleveland Police Department. It is troubling that,
notwithstanding all of the ‘‘state’’ entities that spoke out in favor of bringing Mei
Mei home in accordance with the laws of the ‘‘state,’’ the Cleveland U.S. Attorney
took its cue from the one public official who had, in this matter, consistently main-
tained a position contrary to law. It is even more troubling when one considers that
another motivating factor in enacting the IPKA was to save parents of abducted
children from having to rely on state law enforcement authorities who, for budg-
etary reasons, had traditionally been disinclined to prosecute an offender who would
have to be extradited at considerable cost to the local authorities.

The remainder of the U.S. Attorney’s letter was clearly geared towards convincing
someone other than us—perhaps her Justice Department superiors—that the equi-
ties in this case supported her decision not to prosecute.3 In the interests of fair-
ness, though, the U.S. Attorney could also have shared with her extended audience
the fact that the ‘‘evidence’’ she recited in her letter—i.e., a staged welfare visit con-
ducted by the Guangzhou Consulate, and the representations of Chen’s father as re-
ported to to her by Children Services as to his purported willingness and ability to
care for the child—was heard by Judge Patrick F. Corrigan of the Cuyahoga County
Court of Common Pleas, and rejected outright. In the interests of fairness, the
Cleveland USAO could have cited the evidence—which was, in the Judge’s words,
‘‘clear and convincing’’—that led the Judge to find that Mei Mei is not in a suitable
environment, that Chen is incapable of parenting, and that neither Chen nor Chen’s
father (who kicked Chen and Mei Mei out of his apartment in Guangzhou on two
occasions, documented in the court files, because he ‘‘could not handle’’ Chen’s psy-
chotic behavior) is capable of providing a suitable, stable home for Mei Mei.

In that letter, the Cleveland U.S. Attorney also stated that Children Services had
the ‘‘parental rights’’ to Mei Mei at the time of the abduction, apparently to suggest
that Children Services, and Children Services alone, had the right to prosecute on
Mei Mei’s behalf. The IPKA, however, focuses by its terms on ‘‘physical custody’’ of
the child, and Mei Mei was, by order of the juvenile court, physically placed in my
home at that time. Incredibly, the Cleveland U.S. Attorney adopted the very same
position regarding Mei Mei’s physical custody that was taken by Ms. Chen in our
writ of habeas action—a position the Ohio Eighth District Court of Appeals flatly
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4 In his December 2, 1993 Statement upon signing the IPKA, President Clinton made clear
that, while the civil remedies of the Hague Convention should be utilized where available, where
they are not available (as here), a criminal indictment under the IPKA is appropriate.

rejected. As I mentioned, the Ohio Court of Appeals found in the habeas action that
physical custody of Mei Mei was vested in me, and that, under Ohio law, I was an
appropriate entity to seek her return. The Ohio Supreme Court refused to vacate
the Court of Appeals’ decision to that effect. In any event, the IPKA makes it a
crime to ‘‘remov[e] a child’’ and to ‘‘retain[] a child’’ outside the U.S. See 18 U.S.C.
§ 1204(a). Assuming arguendo that I was not wronged by the removal of Mei Mei
by Chen, I clearly was wronged under the Act, and continue to be wronged, by Ms.
Chen’s continued unlawful retention of Mei Mei. As stated by the Court of Appeals
for the Eighth District, the experts agreed that Mei Mei ‘‘was primarily bonded to
[me], and the longer she remained captive in China, the more likely it would be that
the child would suffer emotional harm from the separation.’’

Finally, the Cleveland USAO ignored the fact that Mei Mei, too, is a victim here,
with her own right to have the laws enforced on her behalf, and that I, as legal
custodian of Mei Mei, have the legal right to seek enforcement of the laws on Mei
Mei’s behalf. As the Eighth District Court of Appeals stated, ‘‘The best that can be
said in this case is that the child welfare system failed miserably to protect the best
interests of the child. [Laura Hong’s] understandable bond with the child placed her
in the position of being an advocate for the child when those who had the respon-
sibility failed to execute that responsibility.’’

Along these same lines, the Cleveland USAO made repeated references in the let-
ter to Mei Mei as Chen’s ‘‘own child’’ and ‘‘her child’’ that are deeply disturbing.
Under Ohio law—and the Cleveland USAO acknowledges that ‘‘[m]atters of family
law are historically the province of state and local governments’’—Chen has (and
at the time of the abduction had) no parental rights whatsoever to Mei Mei, and
Mei Mei is not ‘‘her child.’’ Under Ohio law, the accident of birth should no more
subject Mei Mei to abduction by a birth parent than it would any of the tens of
thousands of adopted children in Ohio. The Cleveland USAO’s refusal to accept this
was, in essence, a refusal to recognize the authority of Ohio’s legislature to legislate,
and its courts to adjudicate, that those who repeatedly manifest a lack of fitness
to parent will forfeit their parental rights.

Finally, contrary to the Cleveland U.S. Attorney’s suggestion, Mei Mei is not a
‘‘dual citizen of the PRC and the United States.’’ Under Chinese law, because Mei
Mei was born in the U.S. to a U.S. Permanent Resident, Mei Mei, notwithstanding
Chen’s Chinese nationality, is barred from obtaining Chinese citizenship.

The Cleveland U.S. Attorney was correct, though, in one respect. There are no
guarantees that an indictment of Chen under the IPKA will bring Mei Mei home.
But Congress made a determination—with which President Clinton agreed 4—that
an indictment under the IPKA is an appropriate and useful tool in the efforts to
bring internationally abducted American children home. And while the Cleveland
USAO played word games with what the State Department told her office, she did
not deny in her letter that she was informed of the State Department’s opinion that
an indictment of Chen would be helpful in the effort to bring Mei Mei home.

Whether the Cleveland U.S. Attorney and the Department of Justice acknowledge
it or not, they knowingly erected a barrier to the return home of Mei Mei, a young
American citizen, by their refusal to enforce the laws of Ohio and the United States
on Mei Mei’s behalf, and therefore inflicted on Mei Mei a grave injustice that contin-
ues to this day. As stated by the Eighth District Court of Appeals, ‘‘With that
thought, the court could reasonably look to [Laura Hong] as the only remaining de-
fender of the child’s bests interests.’’

We ask the Subcommittee to do what it can to help Mei Mei, to champion her
interests as well, and to ensure that no other children suffer Mei Mei’s fate because
of a U.S. Attorney’s unwillingness to enforce the laws as written.

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00064 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



61

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00065 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



62

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00066 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



63

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00067 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



64

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00068 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



65

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00069 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



66

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00070 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



67

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00071 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



68

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00072 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



69

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00073 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



70

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00074 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



71

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00075 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



72

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00076 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



73

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00077 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



74

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00078 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



75

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00079 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



76

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00080 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



77

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00081 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



78

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00082 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



79

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00083 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



80

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00084 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



81

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00085 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



82

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00086 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



83

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00087 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



84

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00088 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



85

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00089 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



86

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00090 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



87

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00091 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



88

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00092 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



89

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00093 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



90

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00094 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



91

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00095 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



92

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00096 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



93

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00097 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



94

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00098 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



95

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00099 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



96

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00100 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



97

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00101 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



98

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00102 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



99

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00103 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



100

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00104 Fmt 6633 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



101

Senator DEWINE. Mr. Lebeau.

STATEMENT OF JOHN J. LEBEAU, JR.
Mr. LEBEAU. I would like to thank Senator Thurmond and Sen-

ator DeWine and distinguished members of the committee for al-
lowing me to testify here today. I commend your commitment to ex-
ploring the devastating problems we are here to address, and I
humbly request that you not let go of that commitment until we
all achieve not just the necessary level of activity, but more impor-
tantly, fully acceptable level of accomplishment. So far, we have a
long way to go.

Forgive me, gentlemen, if my testimony sounds somewhat emo-
tional. However, I am sure you agree this is a very emotional issue
for thousands of American families.

The record of the Justice Department’s response to international
parental kidnaping speaks for itself. Estimates show there were
10,000 cases of international parental child abduction at the time
the International Parental Kidnaping Crime Act was passed on De-
cember 2, 1993. The record shows arrest warrants have been issued
in less than 1 percent of those cases and all cases since then.

According to the National Center for Missing and Exploited Chil-
dren, my case is perhaps the only one with both an arrest and U.S.
extradition upheld. To achieve this virtually unheard of outcome,
Senator, it took my own Herculean efforts, the noble and unceasing
fight of a sympathetic Congressional aide, a miraculous stroke of
luck or two, lots of prayers, and lots of family support, every dollar
I had and could borrow, and the threat of legal action against the
U.S. Government. This testimony is about why more than 9,999
other left-behind parents have not been able to do the same. It is
on their behalf that I appear before you today.

Mr. Chairman and members of the committee, I worked obses-
sively for 21⁄2 years, traveled 5,000 miles to Northern Europe 6
times, and spent over $160,000 in order to protect the endangered
well-being of my very young children. I entered for 21⁄2 years a vir-
tual netherworld of multinational foreign bureaucracies where the
law changes at every border and often years of legal proceedings
produce nothing but frustration.

However, in all that experience, never did I encounter more hos-
tility, ignorance, incompetence, deceit, and blatant unwillingness to
protect our youngest American citizens as I did with my experience
with the Department of Justice. Characteristic of their unwilling-
ness to respond to the crime of international parental kidnaping at
the demand of the U.S. Attorney’s Office, I placed false trust in a
foreign civil process called the Hague Convention on the civil as-
pects of international child abduction that by design alone does not
and will not work efficiently to protect American citizens. Though
they demanded I follow it, never was I informed by the U.S. Attor-
ney’s Office that this foreign civil process since its creation had
been successful in returning less than 30 percent of internationally
abducted children. Even to this day, DOJ has failed to reveal the
facts, as evidenced by the blue ribbon April 1999 report to the At-
torney General. With typical bureaucratic flair and wasted re-
sources, this report is a pre-package with no real substance, and
that is to the direct detriment of countless lost American children.
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For me, the convention-mandated 6-week Hague process took 14
grueling months, precious time that could have been more produc-
tively spent by pursuing additional remedies for the return of my
children. After 14 months, not only were my children not returned,
worse yet, I lost all traces of them completely due to the unenforce-
ability, thus worthlessness, of a Danish high court order of return.
Following that order, it took the U.S. Attorney’s Office 6 months
to take action, and then only as a result of my threats of legal ac-
tion against them for blatant violations of the National Child
Search Assistance Act of 1990.

The U.S. Attorney’s Office’s demand that I initially pursue only
civil remedies was not only very poor advice, but more importantly,
it directly endangered the well-being of my children. The U.S. At-
torney’s Office’s reason for not taking my case subsequent to my
award of custody was based on the false statement, ‘‘By law, we are
not able to pursue criminal remedies against your wife until you
have completely exhausted your civil remedies, both in the United
States and abroad.’’ What they were undoubtedly referring to, I
would later learn, is the sense of Congress resolution included in
the President’s signed statement of the International Parental Kid-
naping Crime Act, and in no way can this resolution be considered
law.

Even overlooking their inability to give——
Senator DEWINE. So they were incorrect?
Mr. LEBEAU. I am sorry, sir.
Senator DEWINE. They were incorrect?
Mr. LEBEAU. Yes, sir. Even overlooking their inability to give

proper advice in this critical situation, I find it absolutely inexcus-
able that in doing so, the U.S. Attorney’s Office conveniently de-
signed their own law to accommodate their disinterest. To me, that
comment above and the theory behind it is akin to advising some-
one not to walk and chew gum at the same time. Certainly, it
might be nice to sit down and chew, but not while you are waiting
years for your children to come home.

Now, in the interest of time, ladies and gentlemen, I not only in-
vite you but I beseech you to read this testimony that I have pre-
pared. As I do, may I leave you with this. Even apart from my own
horrific experience, the facts speak miserably for themselves and
the harsh reality is that the U.S. Government is successful in se-
curing the return of less than 30 percent of internationally kid-
naped children. It is only on that basis alone that I need make my
appeal.

We must, for the sake of our most precious resource, take the
sheer facts and statistics as a clear signal that we, as Americans,
are not doing enough to protect our youngest citizens. Clearly, we
must become more proactive.

Personally, though, it has taken me many years to learn so well
a very important lesson. There is a big difference between activity
and accomplishment. So, yes, this is a call for action, but more im-
portantly, there is a call for results. Thank you, Senator DeWine,
for allowing me to appear before the subcommittee.

Senator DEWINE. Thank you very much.
[The prepared statement of Mr. Lebeau follows:]
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Senator DEWINE. Mr. Stein.

STATEMENT OF CRAIG E. STEIN
Mr. STEIN. Thank you, Senator DeWine. It is a privilege and an

honor to be asked to speak to you and your committee today con-
cerning some of my experiences with the implementation of the
Hague Convention on international child abductions. I understand
that your committee is especially interested in the interface be-
tween the Justice Department and the individuals most affected by
these unfortunate cases, the left-behind parent. I believe this is a
very important matter that needs immediate attention and I am
pleased that the Oversight Subcommittee is reviewing this issue.

So that you will understand my perspective, unlike Mr. Lebeau
and Ms. Hong and Lady Meyer, I have my children at home. Of
course, Mr. Lebeau has his back now, too, but I am an attorney in
private practice. I have a background in international law and have
taken on a number of these child abduction cases, both incoming
and outgoing, usually on a pro bono basis, over the past few years.
No two cases are alike. The main difference is depending largely
upon the country to which the child has abducted from or to and
the attitude of the absconding parent.

Although the laws implementing this aspect of the Hague Con-
vention have now been on the books for several years, you should
understand that this treaty is still a work in progress, on the civil
side, at least. Judges in the United States and the private bar are
continually getting experience with this treaty. However, its accept-
ance as a tool to affect the speedy return of a kidnaped child can
no longer be denied. It may be imperfect, but it is helping.

Nevertheless, those of us who take on these cases can state with
certainty that while the civil aspects of this law are being refined
and utilized on an increasing basis, the criminal side of the ena-
bling legislation has not been used to its fullest potential. Indeed,
I can state with absolute certainty that it is the feeling among at-
torneys familiar with these cases that it is not even worth the ef-
fort to bring these cases to the attention of the Federal law enforce-
ment agencies as no useful action will be undertaken. I am sorry
to see that the first panel has already left the hearing room. Obvi-
ously, the testimony preceding me in this sort of contradicts some
of the perceptions, or the gap in perceptions that we have here in
dealing with these issues.

Frankly, this is unfortunate. As you have heard through Mr.
Lebeau’s testimony, one of the most helpful tools he had in his ef-
fort—or in his written statement—to have his children returned
was the pending indictment he successfully obtained against the
absconding mother, but not without great difficulty. Indeed, from
my experience, it is my opinion that having an indictment pending
in the United States tends at a minimum to catch the attention of
those authorities overseas who are charged with enforcing the
Hague Convention in their respective countries.

I do not want to belabor problems individuals have faced in get-
ting the appropriate Federal authorities to institute criminal pro-
ceedings in these matters. Rather, I would like to spend the few
minutes I have in a constructive manner. In short, here are what
I perceive to be the problems.

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00240 Fmt 6633 Sfmt 6601 OCT27.TXT SJUD2 PsN: SJUD2



237

Number one, there does not seem to be a designated person, ei-
ther in Washington or in those U.S. attorneys’ offices which appear
to experience a greater proportion of these cases, who is specifically
charged with enforcing IPKA and other Hague Convention issues.
If there is a person in charge, those of us who need to know who
that person is are in the dark.

Senator DEWINE. You have not found him yet, then, or her?
Mr. STEIN. We are still looking.
Senator DEWINE. You are still looking?
Mr. STEIN. We are still looking, Senator. I am glad to hear the

Justice Department is beginning some training programs. As far as
we know, there has been little or no training either within Justice
or the respective U.S. attorneys’ offices about the procedures that
should be implemented in these matters.

Three, as far as we can ascertain, or my colleagues can ascertain,
we are unaware of any written guidelines in the Justice Depart-
ment or various U.S. attorneys’ offices to handle these types of
matters.

Number four, the review and handling of these cases appears to
be accomplished on an ad hoc manner. I think Ms. Hong’s testi-
mony really points that out. There is no discernable procedure or
philosophy in carrying out the relevant statutes.

Now, why do these problems persist? In my opinion, there are a
variety of factors that come into play, Senator. First, there is a nat-
ural reluctance of a prosecutor to take cases from the public rather
than a law enforcement agency. Unlike other crimes, however, the
most valuable resource in parental kidnaping cases is the victim,
the left-behind parent. Therefore, this natural hesitancy must be
addressed and overcome.

Second, because there is no one individual either at Justice or at
specific U.S. attorneys’ offices responsible for these matters, or ac-
countable, for that matter, there is no coordinating effort, no one
person to look for for assistance, and no centralized training pro-
gram.

Third, and I think this is underscored by the testimony this
morning in panel number one and on page 35 of the report that has
been referred to quite often today, there is a perception that the
criminal enforcement mechanisms do not assist in bringing back
children. However, there is really no empirical evidence to substan-
tiate this theory because, thus far, the criminal laws have just not
been enforced.

I would argue that indictments should be brought in most in-
stances. It should be the rule, not the exception, and here I agree
with you, Senator DeWine. Bring the indictments and let us see
what happens. Depending on the circumstances, after the indict-
ment is brought, then we will see how we will handle the criminal
charges.

Finally, what should be done to address these problems? I believe
the answers are quite simple. First, the Department of Justice
should designate an individual to oversee these cases and name
that individual. Because the number of cases is on the rise, I be-
lieve it should be a full-time position.
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Second, persons should establish a training program for assistant
U.S. attorneys in those districts that are experiencing more than
a random case of international parental kidnaping.

Third, in each such district, U.S. attorneys should be required to
designate on AUSA in his or her office to handle these applications.
It should be clearly understood, however, and I must emphasize,
that the policy of the Justice Department should be that the effi-
cacy of bringing criminal proceedings in these matters is not a mat-
ter for debate that would sideline these cases. Rather, we should
explore the efficacy issue after several years of experience that we
gain in bringing these indictments.

Thank you for your time and attention, Senator. I would welcome
any questions you might have concerning these matters.

Senator DEWINE. Thank you very much.
[The prepared statement of Mr. Stein follows:]

PREPARED STATEMENT OF CRAIG STEIN

Mr. Chairman, it is a privilege and an honor to be asked to speak to you and your
committee today concerning some of my experiences with the implementation of the
Hague Convention on International Child Abductions. I understand that your Com-
mittee is especially interested in the interface between the Justice Department and
the individuals most effected by these unfortunate cases, the left behind parent. I
believe this is a very important matter that needs immediate attention and I am
pleased that your Oversight Committee is reviewing this issue.

So that you will understand my perspective on these matters, I am an attorney
in private practice. I have a background in international law and have taken on a
number of these child abduction cases, both incoming and outgoing, usually on a pro
bono basis, over the past few years. No two cases are alike. The main differences
depend largely upon the country to which the child has been abducted from or to,
and the attitude of the absconding parent. Although the laws implementing this as-
pect of the Hague Convention have now been on the books for several years, you
should understand that this Treaty is still a work in progress. Judges in the United
States and the private bar are continually gaining experience with this Treaty.
However, its acceptance, as a tool to effect a speedy return of a kidnaped child can
no longer be denied.

Nevertheless, those of us who take on these cases can state with certainty that
while the civil aspects of this law are being refined and utilized on an increasing
basis, the criminal side of the enabling legislation has not been used to its fullest
potential. Indeed, I can state with certainty that it is the feeling among attorneys
familiar with these cases that it is not worth the effort to even bring these cases
to the attention of the federal law enforcement agencies as no useful action will be
undertaken.

Frankly, this is unfortunate. As you have heard through Mr. LeBeau’s testimony,
one of the most helpful tools he had in his effort to have his children returned was
the pending indictment against the absconding mother. Indeed, from my experience,
it is my opinion that having an indictment pending in the United States tends, at
a minimum, to catch the attention of those authorities overseas who are charged
with enforcing the Hague Convention in their respective countries.

I do not want to belabor the problems individuals have faced in getting the appro-
priate federal authorities to institute criminal proceedings in these matters. Rather,
I would like to spend the few minutes I have in a constructive manner. In short,
here are what I perceive to be the problems. (1) There is no one designated either
in Washington or in those U.S. Attorney’s offices which appear to experience a
greater proportion of these cases who is specifically charged with enforcing Hague
Child Abduction proceedings. If there is a person in charge, those of us who need
to know who that person might be are in the dark. (2) There has been little or no
training within Justice or the respective U.S. Attorneys’ offices about the procedures
that should be implemented in these matters. (3) There are no written guidelines
in the Justice Department or the various U.S. Attorney’s offices to handle these
matters. (4) The review and handling of these cases appears to be accomplished in
an ad hoc manner. There is no discernable procedure or philosophy in carrying out
the relevant statue.
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Why do these problems persist? In my opinion, there are a variety of factors that
come into play. First, there is a natural reluctance of a prosecutor to take cases from
‘‘the public’’ rather than a law enforcement agency. Unlike other crimes, however,
the most valuable resource in parental kidnaping cases is the left behind parent.
Therefore, this hesitancy must be addressed and overcome. Second, because no one
individual at Justice is responsible for these matters (or accountable for that mat-
ter) there is no coordinating effort, no one person to look to for assistance and no
centralized training program. Third, there is a perception that the criminal enforce-
ment mechanisms do not assist in bringing back children. However, there is no em-
pirical evidence to substantiate this theory because, thus far, the criminal laws have
not been enforced. I would argue that indictments should be brought in most in-
stances. Then, depending on the circumstances, how that indictment is eventually
handled or resolved will depend upon the cooperation of the absconding parent in
returning and the sanctuary country in cooperating with our efforts to have children
returned.

Finally, what should be done to address these problems? I believe the answers are
quite simple. Indeed, I came here today not to criticize any individual or agency,
but rather to help fix what can be an important tool in the efforts to return missing
children. First, The Department of Justice should designate an individual to oversee
these cases. Because the number of cases is on the rise, I believe this should be a
full time position. Second, this person should also establish a training program for
Assistant United States Attorneys in those Districts that are experiencing more
than a random case of international parental kidnaping. Third, in each such Dis-
trict, the United States Attorney should be required to designate an AUSA in his
or her office to handle these applications. It should clearly be understood, however,
and therefore the policy of the Justice Department that the efficacy of bringing
criminal proceedings in these matters is not a matter for debate that would sideline
these cases. Rather, we should explore the efficacy issue after a year or two of expe-
rience is gained in bringing indictments and prosecutions.

I have not even addressed the follow-through, or lack thereof, in prosecuting these
matters. Perhaps that is a subject for another day. For now, it is enough if, through
your committee and these hearings, we can work together with the Department of
Justice to insure that the criminal aspects of the law implementing the Hague Con-
vention on International Child Abduction are vigorously enforced.

Thank you for your time and attention. I would welcome any questions you might
have concerning these matters.

Senator DEWINE. Mr. Allen.

STATEMENT OF ERNIE ALLEN

Mr. ALLEN. Thank you, Senator. I remember vividly almost a
decade ago having the opportunity to testify before the counterpart
committee in the House in support of your efforts to make inter-
national parental kidnaping a crime. In fact, I stood with you at
a press conference shortly thereafter in which you advocated that
that step be taken. I think it was the right step then and I think
it is the right law now. Yet many of the same obstacles that we
talked about a decade ago are still with us today.

Perhaps first and foremost, we still face the attitude among pol-
icy makers and many others that this is a private legal matter.
This belittles the fact that it is a crime in every State, as well as
a Federal crime. We believe that central to this problem is the con-
vergence of civil and criminal law, and it is our view that we
should use all existing legal remedies in the most creative and ef-
fective way possible to serve that dual purpose.

Warrants should be issued when the facts support issuance.
Then every effort should be made to use those warrants in conjunc-
tion with other efforts—diplomatic, family negotiations, and the
use of intermediaries. We think it is appropriate to issue far more
Federal warrants in these cases. A Federal warrant speaks for the
Nation in a way that a State warrant never can, and it says that
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the country cares that this law has been broken and that we want
to exercise our lawful right to protect child victims.

In addition, we believe that it strengthens the hand of diplomatic
personnel when negotiating for the return of these children. We
now have Federal prosecution for flight to avoid payment of child
support, an implicit recognition of the Federal Government’s appro-
priate role in issues of child protection.

At that hearing 9 years ago, the Justice Department testified
that without meaningful prosecutive activity, the deterrent value of
such legislation would be minimal. We agree. And while we ap-
plaud the intensified attention to this problem among the key Fed-
eral agencies and we work with the State Department and the Jus-
tice Department in partnership on this effort, in our judgment, we
have not yet reached the point of meaningful prosecutive activity.
Thirteen convictions in 5 years is not meaningful prosecutive activ-
ity.

We believe that the International Parental Kidnaping Crime Act
is a necessary tool, and we believe that we cannot rely solely on
UFAP warrants for three basic reasons.

First of all, as has been noted earlier, some States simply do not
issue warrants because they cannot afford extradition.

Second, the International Parental Kidnaping Crime Act is writ-
ten far more expansively than many State statutes, allowing many
more cases to fall within its framework.

And third, it provides a strong statement from the U.S. Govern-
ment that can be used as a negotiating tool.

In my written testimony, I have cited a number of cases. I would
just like to briefly mention two that I think illustrate the fact that
the threat of criminal sanctions and criminal warrants work in
these cases, if utilized.

Just Monday of this week, a 6-year-old child was recovered from
the Philippines. Abducted by a court order, she had traveled to the
Philippines for visitation with her father, who decided then to re-
sist, that he would not honor the court order and refused to return
the little girl and her 12-year-old brother. About a month ago, the
FBI obtained a felony warrant for the father. We at the center
worked with the FBI and the State Department, which resulted in
the return of the child to the United States, the arrest of the fa-
ther, and criminal actions against him are still being pursued.

In addition, another case involving Taiwan, a non-custodial fa-
ther who had abducted his 1-year-old daughter after an altercation
with the mother. The father took the child first to another State
and eventually left the country and took the child to Taiwan. The
father was named in a Federal warrant. His passport was revoked.
He was arrested by Taiwanese law enforcement and returned to
the United States by the U.S. Marshal. The use of law enforcement
resources and criminal sanctions in these cases works, but it has
to be used.

Let me say just a word about the civil side. Lady Meyer and oth-
ers have talked about the Hague Convention. Let me say that we
support the Hague Convention as an effort to create a more uni-
form, consistent international process. In 1995, the State Depart-
ment and the Justice Department asked the center to take a lead
role in handling incoming cases, children abducted to the United
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States under the Hague. That was done because of the concern of
foreign governments that we do more in ensuring comity and co-
operation.

We are pleased that since 1995, our resolution rate in incoming
cases has now climbed to 89 percent, and as a result of the report
that has been mentioned, we have been asked to expand our role
on outgoing cases.

However, there are some troubling problems with the Hague. It
is slow. It is cumbersome. In many cases, it is hindered by paro-
chial application and national prejudices. There is a lack of uni-
formity from country to country. There are too many courts hearing
cases, too few judges that really understand the Hague. And Lady
Meyer mentioned the exceptions under article 13. The reality is, in
some countries, the exceptions have become the rule. Access for
left-behind parents has become a nightmare for enforcement.

It is expensive. If you do not have the ability to generate the
kinds of resources that John Lebeau talked about, the reality is you
are probably not going to see your child again. There is inadequate
research and limited involvement of international law enforcement.

We believe it is imperative that we work to create greater con-
sistency in the application of the Hague and that, not just for
Hague countries but particularly for those many countries that are
not signatories to the Hague, that we use the law enforcement re-
sources and the ability to use the International Parental Kidnaping
Crime Act as leverage and as a tool to bring children home. There
needs to be a strong policy statement by all affected agencies and
departments that this is a priority, that we are going to use the
resources available to help these searching families. Thank you,
Mr. Chairman.

[The prepared statement of Mr. Allen follows:]

PREPARED STATEMENT OF ERNIE ALLEN

Mr. Chairman and Members of the Committee, as President of the National Cen-
ter for Missing and Exploited Children, I appreciate the opportunity to appear be-
fore you today on an issue of great importance to children and parents across the
nation. Nearly a decade ago I had the pleasure to testify before the Subcommittee
on Criminal Justice of the House Judiciary Committee in support of making inter-
national child abduction a federal crime. I still remember vividly standing with
then-Congressman Mike DeWine at a press conference shortly thereafter in support
of that step.

That bill, the International Parental Kidnapping Crime Act became law and has
produced positive change. Yet, there is much more to do. And, unfortunately, many
of the obstacles to the return of internationally abducted children identified at that
hearing a decade ago are still with us today.

By way of background, I would like to explain the role of the National Center for
Missing and Exploited Children (NCMEC) in this issue. As you know, NCMEC is
a private, non-profit organization, working in partnership with the U.S. Department
of Justice to find and recover missing children and prevent child victimization.
NCMEC is a public-private partnership, receiving half of its operating budget from
Congress and half from the private sector. We are granted access to unique tools
and resources, including online access to the FBI’s National Crime Information Cen-
ter (NCIC) and the National Law Enforcement Telecommunications System
(NLETS). Our public funding through the Office of Juvenile Justice and Delin-
quency Prevention supports the operation of a national toll-free hotline and our core
functions and services as the national resource center and clearinghouse on missing
and exploited children.

Since we opened our doors in 1984, NCMEC has worked cases of international
child abduction. Nothing in our Congressional mandate said that we were to cease
efforts to locate missing U.S. children when they crossed a national border. Thus,
while lacking the kind of direct mandate and support we have had on domestic
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cases, we have tried nonetheless to assist searching U.S. parents wherever their
child might have been taken.

In 1995 that role expanded. At the request of the State Department and the Jus-
tice Department, we entered into a formal partnership to handle cases under the
Hague Convention on the Civil Aspects of International Child Abduction (Hague
Convention) when children are abducted into the United States, The underlying
premise for that request was that in order to ensure full comity and cooperation
from foreign governments in our search for U.S. children, we needed to do more to
locate and return their children brought to the United States.

We were willing to undertake this new task, and are proud to report that since
1995 our resolution rate in those cases has climbed to 89 percent. NCMEC has re-
ceived thanks and commendations from governments around the world. Nonethe-
less, this unique role of acting as the agent of the State Department on ‘‘incoming’’
Hague cases has presented a challenge and dilemma for NCMEC. While the under-
lying premise was to build stronger international cooperation on all missing child
cases, it could appear that, acting on behalf of the U.S. government, NCMEC is
doing more for foreign families than for U.S. families.

Thus, recently, as a result of the Attorney General’s Task Force on this issue,
NCMEC, as part of its current agreement with the State Department, has been
asked to expand its role in ‘‘outgoing’’ cases as well. Specifically, the expanded role
we have been asked to play centers around support services to both parents and the
State Department. NCMEC will continue to provide technical assistance and sup-
port from our individual case managers, but have also hired a clinical social worker
to identify existing counseling resources in the field and help develop protocols for
providing assistance to parents. In addition to emotional support, NCMEC has
agreed to assist in identifying legal resources for U.S. parents faced with fighting
legal battles both here and abroad. We will also assist parents to collect the infor-
mation and prepare the paperwork necessary to submit their Hague applications to
the State Department.

Thus, NCMEC is doing more and there is greater attention on this problem than
ever before. However, a primary challenge in responding effectively is the focus by
so many policy makers and officials on the civil element of the problem, frequently
characterizing international child abduction as a ‘‘private legal matter.’’ This percep-
tion belittles the fact that international family abduction is a crime in every state
as well as a federal crime.

It also fails to fully acknowledge the harmful effects of abduction on children.
Family abductions are a result of high-conflict situations. A look at the newspaper
in any major city reveals cases that have resulted in suicide and/or homicide. Even
at its most benign, Professor Geoff Grief’s research has shown that ‘‘some children
who were recovered were described by the recovering parents as having been phys-
ically abused (23 percent), sexually abused (7 percent), and both physically and sex-
ually abused (5 percent) * * * Overall functioning was believed to have declined in
more than half of the children between the time they were taken and the time they
were returned to the searching parent * * * With time, a majority (approximately
66 percent) of the children had been seen for psychological counseling’’ (Grief, Im-
pact on Children of International Abduction, p. 3–4).

Assisting with abductions into and out of the U.S. has put NCMEC in a unique
and often frustrating position of seeing firsthand how useful U.S. laws and proce-
dures have been to foreign nationals while being frustrated in our attempts to help
U.S. parents in their struggle to find resources to return their children from abroad.

At the time of the 1989 hearing, I expressed NCMEC’s support for the creation
of a new tool to resolve cases of international child abduction, the International Pa-
rental Kidnapping Crime Act. Today, I am here to express not only NCMEC’s con-
tinued support of that tool, but to urge that existing federal laws and resources be
utilized to the greatest extent possible to bring more abducted children home.

NCMEC is currently working on 697 active cases of children abducted inter-
nationally. Yet, recent testimony before the House Committee of Foreign Relations
from the General Accounting Office indicated that just 13 persons have been con-
victed of international parental kidnaping since 1993. From this, it is clear that we
are utilizing the force and sanctions of the International Parental Kidnapping Crime
Act on only a small percentage of the total number of international abduction cases.

Many changes that have occurred since the 1989 hearing and the 1993 enactment
of the International Parental Kidnapping Crime act reinforce this necessity. The
first, and perhaps most important change is the increase in the number of cases.
NCMEC began keeping track of international abductions separate from domestic ab-
ductions in 1995. The number of international cases worked by NCMEC since 1996
(the first year for which we have complete data) has increased 120 percent. We have
more complete data on family abduction generally. Indeed, the number of family ab-
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ductions reported to NCMEC has increased each year since 1994 and show a 30.4
percent increase over an eight-year period from 1990–1998. Given that, according
to a study of family abduction cases by Grief and Hegar, as many as one-fifth of
family abduction cases go international, these caseloads increase in tandem.

With increases in the number of international marriages, divorces, we have every
reason to believe that these cases will continue to increase. Better research is need-
ed, not only to quantify the problem, but to determine the practical outcomes of
cases. Law enforcement and the public need better guidance on the best ways to
solve these cases. NCMEC is currently undertaking, with the assistance of the State
Department, a study of the outcomes of abduction cases to select Hague Convention
countries. Our goal is to look not only at the court decisions in these Hague hear-
ings, but also to identify the practical outcomes of these cases—was the child ever
returned?, does the left-behind parent currently have any visitation with the child?
Similar information needs to be collected and analyzed for all cases—including those
with a primarily criminal focus.

When the State Department requested that NCMEC process cases in which chil-
dren are abducted into the United States under the Hague Convention, the theory
was that if the United States improved its track record of returning children under
the Convention, other countries would follow suit and return children abducted from
the U.S., Indeed, the transcript of the 1989 House hearing is filled with references
to the success of the Hague Convention, then in its infancy. In the years since, we
have realized that the Hague Convention has not turned out to be the panacea we
all hoped. Interestingly, the House hearing was held prior to the ratification of the
Convention by Germany and Mexico—two countries regarding which there has been
most concern about inadequate implementation of the treaty.

We support the purpose and intent of the Hague Convention, and it is a positive,
compelling resource in theory. Yet, there are troubling problems in practice:

• While speed is essential in these cases, in most countries, the processes are
slow, cumbersome, complex, and bureaucratic.

• In many cases successful implementation is hindered by parochial applications
of the treaty and national prejudices.

• There is significant lack of uniformity from country to country.
• There are too many courts hearing cases, and in most instances, few cases per

court. Thus, many judges lack knowledge and experience on Hague cases.
• There is a lack of adequate training for judges.
• Key exceptions provided with the Hague Convention have become the rule, and

are frequently used as justifications for the non-return of the child. Perhaps the
best example is Article 13, ‘‘Risk of harm to the Child’’ and the ability of judges
to take into account the wished of very young children.

• It is virtually impossible to enforce access rights for parents under Article 21
of the Convention.

• Parents need significant personal financial resources in order to obtain legal
representation and proceed under the Convention. Yet, there is little help for
parents who lack financial resources.

• There is limited involvement of international law enforcement due to the civil
nature of the process.

• There is inadequate research on the psychological impacts of international child
abduction on children, and inadequate data on the Hague process.

When the treaty is not working, and certainly in the many cases involving chil-
dren abducted to non-Hague signatory countries, IPKCA must fill in the blanks by
providing law enforcement involvement and international warrants to recover chil-
dren through the criminal process. Our support of the federal recognition of child
abduction as a criminal offense comes out of our 15 years of experience working on
domestic family abduction cases.

In this country’s own history of family abduction, the trend has been toward the
recognition of parental kidnaping as a crime. Every state in the U.S. considers fam-
ily abduction a crime. We continue to encourage individual states to amend their
laws to ensure that pre-decree abductions fall within their statutes as well as inter-
ference with visitation. The Missing Children Act of 1982 required, for the first
time, that law enforcement enter missing children into the National Crime Informa-
tion Center (NCIC) even if the abductor has not been charged with a crime—rec-
ognizing law enforcement’s obligation to assist in the location of a missing child
prior to the issuance of warrants. Best practices indicate that criminal warrants
should be used—criminal warrants are extremely useful and may be necessary
when there is a need to locate the abductor and, therefore, the child.

NCMEC administers a grant from the Office of Victims of Crime that provides
financial assistance to reunite internationally-abducted children with their search-
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ing parent. In many of these cases, the successful resolution has depended upon a
Federal warrant and the active intervention of Federal law enforcement.

The following cases are examples of the positive effects of criminal warrants:
• Phillipines: A six-year-old child, ‘Jennifer’ was recovered this Monday (10/25/99)

from the Philippines and returned to her custodial mother in the United States.
In this case ‘Jennifer’ and her twelve-year-old brother, ‘Michael’ were allowed
per court order to travel to the Philippines for visitation with their father. The
court ordered that ‘Jennifer’ be returned to her mother in July, whereas ‘Mi-
chael’ was to remain with his father until mid-August. As the time for
‘Jennifer’s’ return approached, the father decided he would not honor the court
order. ‘Jennifer’ was reported missing and entered into NCIC. No warrants were
issued at the time because the various law enforcement agencies believed the
father would return her along with her brother in August. When ‘Michael’ was
told he would not be, allowed to return to the U.S., he objected. His defiance
ultimately lead to his voluntary return to the U.S. in mid-August. One month
later, in mid-September, the FBI obtained a felony warrant for the father.
NCMEC coordinated with the FBI and the State Department to pick up the
child at the same time as the planned arrest of the abducting father on federal
charges. The child was picked up from school and returned to the United States.
Criminal action against the abducting father is still being pursued.

• Lebanon: ‘Joseph’ was abducted by his non-custodial father on November 13,
1992 from Massachusetts at the age of six. The child was later located in Leb-
anon. In 1993, the abducting father returned to the United States without the
child. The father was named in a felony warrant and ordered by the probate
court of Massachusetts to return the child to the United States. After refusing,
the father was held in contempt and incarcerated. In May of 1997, the father
and his family agreed to return the child to the mother on the condition of the
father’s release. The child was reunited with the mother in February 1998. The
father was released from jail and deported to Lebanon.

• Scotland: The father was awarded full custody of the child by the State of Penn-
sylvania. The mother abducted the children taking them to Scotland. She was
named in a State Parental Kidnapping and UFAP warrant. Upon being located,
the mother was apprehended and transported to London for criminal proceed-
ings and to await extradition. The father was reunited with the children on Sep-
tember 3, 1998.

• Taiwan: The non-custodial father abducted one-year-old ‘Nina’ after a physical
altercation with the mother. Due to the husband’s abusive and intimidating be-
havior the mother was unable to stop the father from taking the child first to
another state in the U.S. and eventually Taiwan. The father was named in a
federal Warrant. The father’s passport was revoked and he was arrested by Tai-
wanese Law Enforcement and turned over to U.S. Marshals who proceeded to
extradite him to the United States. He is currently awaiting trial on both fed-
eral and state charges.

We are unable to provide a fuller picture of the uses of IPKCA because of the
small number of indictments. Indeed, it is hard to draw conclusions from the two
prosecutions under the law—one did not result in the return of the children, but
has provided excellent case law for future prosecutions and the second is still on-
going. We believe that IPKCA is a necessary tool—we cannot rely solely on Federal
involvement through an Unlawful Flight to Avoid Prosecution warrant or UFAP for
three reasons:

(1) Some states do not issue warrants because they cannot afford extradition.
(2) IPKCA is written more expansively than many state statutes—allowing

more cases to fall within its framework.
(3) It provides a strong statement from the U.S. government that can be used

as a negotiating tool.
It is abundantly clear that these cases involve a convergence of civil and criminal

law We should use our existing legal remedies in the most creative and effective
way possible to serve that dual purpose. Warrants should be issued when the facts
support issuance. Then every effort should be made to use these warrants in con-
junction with other efforts—diplomatic efforts, family negotiations, and the use of
intermediaries are among some of the most useful. A federal warrant speaks for the
nation in a way that a state warrant never can. It says the U.S. cares that this law
has been broken and we want to exercise our lawful right to protect the child victim.

While much has changed in the past 10 years, one fact, unfortunately, has not—
international parental abductions remain among the most difficult, frustrating, and
damaging cases and deserve the full attention of this committee and others who
have taken up this issue over the past several months. The issue before us is ensur-
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ing that we are using all of the resources of this great nation to protect our children
against the wrongdoing of adults—including their parents.

At the time of IPKCA’s enactment, the concern existed that other countries dis-
counted the U.S. government’s commitment to this issue when we did not consider
it serious enough to warrant inclusion in our Federal Code. I believe that this per-
ception validly remains if we do not aggressively pursue these warrants as con-
templated by Congress, and strengthen the hand of our diplomatic personnel when
negotiating the return of these children. We now have federal prosecution for flight
to avoid payment of child support—implicit recognition of the federal government’s
appropriate role in issues of child protection.

At the hearing nine years ago, the Justice Department testified that without
meaningful prosecutive activity, the deterrent value of such legislation would be
minimal. We agree. While I applaud the intensified attention to this problem among
key federal agencies, in our judgment we have not reached the point of ‘‘meaningful
prosecutive activity.’’ I wholeheartedly encourage the committee to help make our
existing statute as strong as it can be.

In conclusion, I submit the following recommendations to the Committee for your
consideration:

(1) That research be undertaken on the methods used in successful resolution
of international abduction cases.

(2) That there be a strong policy statement to all affected agencies and de-
partments that the U.S. government should utilize all available remedies, civil
and criminal, to resolve cases of international child abduction.

(3) That the Justice Department encourage the expeditious issuance of IPKCA
warrants and extradition requests.

(4) That the State Department encourage prompt and active diplomatic efforts
on individual cases, in addition to addressing broad policy issues.

(5) That reports be prepared on the legal systems of other countries including
a realistic, practical assessment of how they have responded to Hague applica-
tions and criminal warrants seeking the return of U.S. children.

(6) That we pursue greater uniformity in our state child abduction statutes
to ensure that legal recourse is available before a custody decree has been
issued and when visitation rights are violated.

(7) That we increase efforts to develop a model for federal reaction in Inter-
national Child Abduction cases. The Uniform Law Commissioners have devel-
oped a model (UCCJEA) for civil/criminal interaction in domestic family abduc-
tion cases. The same needs to be done for international cases.

We are making progress as a nation on this complex, difficult problem. However,
much more needs to be done. A key step is to make sure that we are making full
use of the tools presently available.

Senator DEWINE. Let me thank all the panel members very
much. I think you have brought a human face to the tragedy that
we have heard about, and I think you have had some very good
specific suggestions and comments.

Let me maybe start with Mr. Lebeau. What suggestions would
you make for parents who find themselves in the position you
found yourself?

Mr. LEBEAU. An excellent question, Senator. I thank you for ask-
ing it, and I do have some explicit suggestions in my written testi-
mony. To answer your question here today, the number one thing
that absolutely helped me more than any other was networking
with other left-behind parents. Unfortunately, that is very hard to
do because you do not know who they are. If we had some formal
system of putting left-behind parents in touch with each other so
that they may share their ongoing experiences, I think that would
be invaluable. That would save a lot of time that these parents
waste and, consequently, a lot of money, in helping return their
children.

Second, I think, as Mr. Stein, my attorney who was instrumental
in the return of my children from England approximately a year
ago today, I think that there is an absolute desperate need to have
at least one individual, if not a team of individuals, within Justice
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that is specifically trained and on a daily basis works to actively
reduce the numbers of children that are being not only abducted
by illegally retained.

I think, almost above all of those, is the need for education
among U.S. attorneys and Justice Department officials on all lev-
els. I was absolutely astonished to find that in handling my case,
red notices were not applied for when they should have been. Re-
quests for provisional arrest applications were not made in a timely
manner, if at all. I do not feel that this was any one person’s ani-
mosity against me or even lack of interest in the issue itself, I just
think that due to the sheer fact that they are not educated and
aware of the absolute atrocities and the level that this problem has
risen to.

So I think those three things, as an outset, would be an excellent
start, and where we go from there, hopefully, would be somewhere
quite far away from where we are today, Senator.

Senator DEWINE. Your testimony and the testimony of several of
the other witnesses I think clearly points out that the use of crimi-
nal sanctions can be an effective tool. It is absurd, I think, and
again, I share your comments, Mr. Stein, I wish the Justice De-
partment officials were still here, but I just find it absolutely ab-
surd, the thought that this really does not help. They did not say
it in so many words, but the attitude was we are really not sure
how effective it is, and I guess we are not going to know for sure
until we start doing it. If you do it at such a low rate that we are
doing it today, you certainly cannot tell whether it is going to have
any effect at all.

Mr. Lebeau, how did you find Mr. Stein?
Mr. LEBEAU. That is an excellent question.
Senator DEWINE. That is a serious question. One of the problems

is, how do you know where to go to for help?
Mr. LEBEAU. I spent 21⁄2 years searching for the right attorney,

and after that 21⁄2 years——
Senator DEWINE. I guess you found him.
Mr. LEBEAU. Well, I absolutely had the wrong attorney before I

found Mr. Stein. In my desperate attempt to find the right person,
I was in London at the time, last October, appearing before the
Royal High Court of Justice and I realized that I needed an attor-
ney that could help me far beyond what I was already receiving
from my local attorney in Florida, a general practice attorney with
absolutely no experience in these types of cases.

Mr. Stein, thank God, was referred to me by the National Center
for Missing and Exploited Children as being the best and the abso-
lutely most experienced attorney that they knew handling these
issues, and coincidentally, he was in Florida, as well, so it has been
a boon for me. It has been very, very helpful.

May I add also, Senator, that we do in this courtroom today have
proof that the prosection, or at least the threat of prosecution of the
International Parental Kidnaping Act does work, and they are sit-
ting there with my father and his wife and their names are Ruth
and Luke Lebeau.

Senator DEWINE. Ms. Hong, in your testimony, you state that
you were advised that the Chinese authorities would assist in Mei
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Mei’s return if you obtained a Federal indictment. Were you ever
told that by the State Department?

Ms. HONG. We were told by the U.S. embassy in Beijing—oh,
sorry, in Guangzhou—that the Chinese authorities would assist,
and we were also told that from several other sources, as well.

Senator DEWINE. What assistance has the State Department
provided you as you seek the return of Mei Mei?

Ms. HONG. Absolutely none. The State Department has consist-
ently maintained that this is a private custody dispute. I have seen
that language in other statements by other individuals. What I did
not understand earlier today, Senator, was if—obviously, it is a pri-
vate custody dispute because there is no criminal indictment. If
there was a Federal criminal indictment, then it would be a public
dispute, if you will.

And yet the woman from the State Department did not seem to
have the opinion that a Federal indictment would work. So, there-
fore, she was really washing her hands from my perspective by say-
ing we do not need a Federal indictment. Therefore, it will not be
a State Department problem. It will be a private custody matter.
So, therefore, I do not have to go to work.

Senator DEWINE. And in your case, as well, the issue has been
litigated even on the civil side, though. I mean, this is not a pend-
ing matter. You have testified that you today technically have, or
you do have by the courts in Ohio, custody of this little girl, right?

Ms. HONG. Absolutely, Senator. That has gone through the trial
court, through the court of appeals, and the Supreme Court, as
well, both on a habeas corpus action and on a regular custody ac-
tion.

Senator DEWINE. Mr. Stein, I think your suggestion that there
has to be someone in the Justice Department who is focused on
this, I think is absolutely correct. You have to have someone who
wakes up every day and says, this is what I do. You have to have
someone in every U.S. attorney’s office—it may not be something
that comes in every day, but you have to have someone who is des-
ignated as the person who is going to deal with that, just as U.S.
attorneys do it for other areas, as well. It makes the whole area
of training, it seems to me, a lot simpler. You have one person for
every U.S. attorney’s office. They get the training. We do not have
to have everybody understand it, but somebody has to understand
it. So these are things, it seems to me—I mean, if I look at your
written testimony, these are very practical things that could be
done and it would not be done with very great expense.

Mr. STEIN. Senator DeWine, like you said, it does not take a
rocket scientist. I do not even think that the legal issues under the
Hague, as we have been working them in the United States, or the
criminal issues, are that complex. It is pretty straightforward stuff.
I mean, they took the kid or they did not take the kid. Did they
do it illegally? Getting an indictment is not that difficult to do in
those situations. You have the facts in front of you and what pros-
ecutorial discretion is being weighed. We need the tool. Go get the
indictment, and as we proceed forward with this case, if we deter-
mine it is going to be a detriment, the indictment, we will deal
with that. We can do that. That happened in the Lebeau case.
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Senator DEWINE. We run into cultural problems in law enforce-
ment, and I saw it when I was a prosecutor, and we change over
the years. There are certain cases that, culturally, we think, well,
gee, it is a technical violation, but is that really——

Mr. STEIN. Like DUI and a child——
Senator DEWINE. Absolutely. We went through a whole change

in DUI in my career. I am old enough to have seen a huge change
in the DUI culture in the law enforcement community. It seems to
me that it is a cultural problem that we have or an attitudinal
problem. And just as we changed our attitude about DUI, just as
we changed our attitude about domestic abuse, domestic crimes,
that police 30 years ago when I first started, or 20 years ago, they
just really did not want to deal with them. Someone could be beat-
en up. Someone could be in clear violation, a clear assault. Well,
if it occurred within the home, we do not know if we want to get
involved. This is a cultural problem.

What we need to be saying is, U.S. attorneys, Justice Depart-
ment, from the top down, this is important. These are kids. These
are kids who are yanked out illegally from their parent and taken
away and some never to be seen again. I think we have to talk
about it. One of the reasons I wanted to have this hearing is be-
cause I want to try to keep hammering away at this.

Quite frankly, I am going to bring the Justice Department in
here every 6 months, every 12 months, and they are going to have
to tell me what their statistics are and they are going to have to
explain to me why in the world they are not doing more in this
area.

Mr. STEIN. I think your comment about the cultural issue may
be very true, and I am glad to hear that you are going to be staying
on top of this because that is exactly what we need. Each of us can
do a little bit here, and hopefully, Congress will continue to oversee
this and encourage the Justice Department to make this a priority.

Senator DEWINE. I do have some questions that Senator Thur-
mond would like to have asked, and I will go through these. Mr.
Stein, do you believe that many cases of international parental kid-
naping are never reported to the Federal authorities, and if so,
why?

Mr. STEIN. Absolutely. Why? Because either attorneys who do not
know the procedures do not understand that they can bring crimi-
nal actions or initiate the proceedings to start criminal actions, and
those of us who do are reluctant to do it because we do not think
we are going to get the cooperation in any event.

Senator DEWINE. It is circular, then.
Mr. STEIN. Yes. It is a non-starter.
Senator DEWINE. Mr. Allen, as you know, a task force report to

the Attorney General on international parental kidnaping was
issued in April. Do you have any concerns about whether the report
is sufficiently detailed and specific in its recommendations on ex-
actly how the government can better address this problem?

Mr. ALLEN. I think, in all candor, Senator, we would have liked
to have seen greater detail. I do think it is an important first step.
It represents a convergence of a lot of agencies and a lot of interest.
As a result of that, there is going to be some action taken. As I
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mentioned, we at the center have been asked to play a more sub-
stantial role in outgoing cases.

I think it was Mr. Lebeau who said it best. I think the test of
the task force is going to be the action that flows from the report.
I would hope that this committee would call us back and say, what
have you done as a result of those actions, and we are certainly
willing to be evaluated on that basis.

Senator DEWINE. This is back to my questions now. Mr. Lebeau,
just let me conclude, you and Mr. Stein. What finally broke this
through? How were you finally able to get the return of your chil-
dren?

Mr. LEBEAU. Through the threat of prosecution of the Act, Sen-
ator. It was as simple as that. In fact, up until the time the U.S.
attorney’s office asserted to the British Royal High Court of Justice
in London that they would, in fact, seek extradition if the problem
was not resolved civilly or through the voluntary return of the chil-
dren, it was up until that moment that I did not know whether I
was going to even lose them for a third time.

Senator DEWINE. I want to thank all of you very much. You have
been patient and I appreciate your testimony very much today. It
has been very helpful. This is something that we are going to con-
tinue, the subcommittee, this committee is going to continue to look
at, we are going to continue to examine. It is a problem that, frank-
ly, is only going to grow in this country as we have more inter-
national marriages, as we live in a more open world and people
traveling more. This problem is not going to go away. These are
horrible, horrible human tragedies and I think that we have to say
as a government, this is a priority. Yes, there are a lot of things
that are important, but this is important and we need to be focused
more on it.

The record will be kept open for 1 week for any questions mem-
bers may wish to submit for the record.

Again, you have shed a lot of light on this. I appreciate it and
look forward to working with all of you in the future. Thank you
very much.

Lady Meyer. Thank you.
Ms. HONG. Thank you.
Mr. LEBEAU. Thank you, Senator.
Mr. STEIN. Thank you.
Mr. ALLEN. Thank you.
Senator DEWINE. The subcommittee is adjourned. [Whereupon,

at 3:40 p.m., the subcommittee was adjourned.]
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A P P E N D I X

QUESTIONS AND ANSWERS

RESPONSES OF JAMES K. ROBINSON TO QUESTIONS FROM SENATOR THURMOND

Question 1. The Federal Agency Task Force on Missing and Exploited Children’s
April 1999 Report to the Attorney General on International Parental Kidnaping
(‘‘Task Force Report’’) does not recognize the use of the criminal process, such as
the International Parental Kidnaping Crime Act (‘‘IPKCA’’), as a gap in how the
government currently addresses this issue. Why was the IPKCA’s lack of enforce-
ment not cited as such a gap?

Answer. United States policy, as expressed in the IPKCA, is that where the proce-
dures of the Hague Convention are available, they should be the option of first
choice for a parent who seeks the return of a child removed from that parent. The
Task Force Report focused first on the return of the child, then the use of the crimi-
nal process, such as the IPKCA, in an international parental kidnaping was exam-
ined. Because the IPKCA was a relatively new statute at the time the report was
drafted, and state and local criminal proceedings were used in many of these cases
when applicable, the consensus was that use of the criminal process was not a gap.
Rather, it was determined that these situations needed to be handled on a case-by-
case basis consistent with the facts of the matter. When a state or local authority
has issued its own warrant, there may be no need to overtake a valid state warrant
with federal charges. Unlawful Flight to Avoid Prosecution (UFAP) procedures bring
the FBI into state and local cases to assist in the apprehension of fugitives overseas.
Successful cases intercepting abductions in progress, based upon a joint state and
federal law enforcement partnership, speak to the efficacy of such an arrangement.

Question 2. The Justice Department has traditionally been reluctant to use the
criminal process to prosecute parental kidnaping, and it has been especially reluc-
tant to prosecute abductors under IPKCA. How will we know that the criminal proc-
ess, especially IPKCA prosecutions, will not help deter future international child ab-
ductions as well as facilitate the return of abducted children unless we adopt a pol-
icy of aggressive enforcement?

Answer. The Department of Justice looks at each case individually in determining
whether to prosecute in accordance with the guidelines set forth in the Principles
of Federal Prosecution. Deterrence is but one consideration. Other considerations in-
clude whether the state has filed charges, whether the country is a Hague signatory,
or whether filing a UFAP would produce the desired results.

Filing charges routinely may not deter abducting parents, but may defeat any pos-
sibility of return of the child. By looking at each abduction on a case-by-case basis,
the determination can be made how best to proceed to get the child back. Ulti-
mately, it may be decided that filing Federal criminal charges may be appropriate.

Question 3. How does the Department’s Office of International Affairs (‘‘OIA’’) cur-
rently provide information to Federal prosecutors? If such information is transmit-
ted over the phone, couldn’t OIA more efficiently communicate it by maintaining a
secure Internet web site?

Answer. The Office of International Affairs is able to communicate with the
United States Attorney Offices (USAO) in a variety of ways. Via e-mail they can
send messages through the Justice communications system. They may use telephone
and facsimile. In addition, a National/International Security coordinator has been
designated in each USAO with whom OIA regularly communicates on extradition,
mutual legal assistance treaty and other international issues.
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Question 4. You stress in your testimony that one obstacle in using criminal
charges is the difficulty of obtaining extradition. Even if extradition is not available,
issuing criminal warrants will mean that any attempt by the abductor parent to re-
turn to the United States will result in his or her arrest. Doesn’t this restriction
on re-entry into the United States constitute a punishment of sorts, and do you
agree that vigorous prosecution of IPKCA will deter future violations?

Answer. The United States makes extradition requests based on both state and
federal criminal charges. Thus, while the federal parental kidnaping statute may be
the basis for a request, state charges are no less effective for that purpose. Although
procedures associated with extradition are complex and the issues that arise in pa-
rental kidnaping cases are particularly troublesome, extradition remains a viable al-
ternative in appropriate cases where the prosecutor, whether state or federal, makes
a decision to make such a request.

The passage of federal legislation to interpret older list treaties so as to include
parental abductions within the definition of the extraditable offense of ‘‘kidnaping’’
has helped to alleviate one of the obstacles to extradition. The State Department
is making every effort to obtain the agreement of treaty partners to afford the same
recognition of parental kidnaping in their interpretations of the treaties.

An outstanding arrest warrant, when coupled with an Interpol Red Notice, is like-
ly to inhibit travel to any country where that notice might trigger an arrest. Pros-
ecution under IPKCA may have some deterrent effect. However, many of the abduc-
tors do not intend to return to the United States, may not be extraditable, and
therefore are unlikely to ever be prosecuted.

Question 5. How is the Department encouraging States to allow victims of paren-
tal kidnaping—both left-behind parents and children—access to crime victim assist-
ance funds?

Answer. The Vanished Children’s Alliance (VCA) in San Jose, California received
VOCA victim assistance grant funds from 1993–1998 to provide counseling to fami-
lies whose children have been abducted, as well as counseling to abducted children
once found. In addition, they assist families with filing for victim compensation, and
information and referral regarding local resources. VCA has shared information
with other agencies on use of OVC funds to recover and assist kidnaped children.

Other nonprofit organizations, such as the National Center for Missing and Ex-
ploited Children, also assist families in providing information and referral services.

Question 6. The Task Force Report noted that there are some cases where ab-
ducted children are entered into the National Crime Information Center (‘‘NCIC’’)
database and then promptly removed the moment they are located, even though
they have not yet been returned to the place from which they were abducted. This
can cause law enforcement authorities to lose track of future movements of children
who have been technically located but, in reality, still remain abducted. How are
you addressing this problem?

Answer. The issue will be discussed by the NCIC Working Group that meets in
March, 2000. It will then be on the agenda for the Advisory Policy Board (APB) sub-
committee meeting in May. The recommendations from the subcommittee will then
be put on the agenda for the APB to change the process so that the child is not
removed until there is a resolution of the matter. Final action is anticipated at the
summer 2000 meeting of the APB.

INTERPOL has frequent contact with state and local police regarding U.S. miss-
ing/abducted children. It encourages those agencies to leave the NCIC entry in the
system until the custody issues is settled.

Question 7. I understand that U.S. Attorneys generally will not indict a parent
until civil remedies are exhausted under the Hague Convention. However, there ap-
pears to be a need to determine a realistic point of exhaustion in practice. For exam-
ple, if, as routinely happens, Hague proceedings last many months (far in excess of
the six-week time frame explicitly stated in the treaty itself) before they are tech-
nically exhausted, abducting parents are then effectively able to argue that the child
has become settled in the new environment and that returning the child will be
harmful. In view of this reality, how long should the Hague process be allowed to
drag on before the criminal process is invoked? And in cases of countries that rou-
tinely fail to comply with our treaty or whose legal systems have no mechanisms
for enforcing civil court orders or any kind of visitation rights, why should invoca-
tion of criminal proceedings depend on the Hague process at all?

Answer. We cannot set an arbitrary time frame in Hague cases when criminal
proceedings should begin. As previously stated, these matters need to be considered
on a case-by-case basis based on the particular facts of the case. Setting a time limit
will not necessarily achieve the desired result.
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Question 8. The NCIC system is an important tool in finding abducted children.
As the system is being upgraded pursuant to the NCIC 2000 program, some have
argued that the abductor parents as well as abducted children should be designated
in the system as missing, even if an arrest warrant is not outstanding, because such
action would help authorities locate the abductor if he or she attempts to reenter
the United States. Do you believe we should consider entering abductors into the
NCIC system?

Answer. Currently, no category exists to permit the entry of adults as missing un-
less there is reason to believe that they are in danger. In most of these cases, the
whereabouts of the abductor is quickly identified so they are technically not ‘‘miss-
ing.’’ The name of the abductor should be included in the text information of the
child’s NCIC entry. As to whether the abductor should be entered into the NCIC
even when there is no warrant, the subject needs to be explored further. Any pro-
posed change would be subject to the review process of the NCIC Advisory Board
as discussed in the response to Question 6.

Question 9. During an October 1, 1998, hearing on United States Responses to
International Parental Abduction before the Senate Foreign Relations Committee,
Attorney General Reno testified that ‘‘United States law enforcement officials lo-
cated overseas, particularly our FBI legal attaches, can help to emphasize to their
foreign colleagues the seriousness with which the United States takes these cases
and the need for effective responses to locating the children and the abducting par-
ents.’’ How is this suggestion being implemented?

Answer. United States law enforcement resident in foreign countries do not di-
rectly exercise law enforcement powers abroad. The influence of these law enforce-
ment personnel, however, can be great. They may be able to assist Department of
State personnel in inquiries regarding the welfare and whereabouts of the abducted
child, through their relationship. with law enforcement contacts in the host country.
In several countries, the FBI legal attaches have provided substantial assistance in
these cases. The FBI Legal Attaches met in Washington in June, 1999. Inter-
national parental kidnaping was one of the topics on the agenda at that training
meeting. We hope this topic will continue to be discussed at future meetings.

Question 10. As you know, some foreign states provide unlimited payment of legal
fees for their nationals who have abducted American children, thus enabling them
to pursue appeals to the highest courts of their country and of the United States.
How are the Crime Victims Assistance Fund or other Federal victim assistance re-
sources being used to pay for costs associated with returning stolen children?

Answer. As you are aware, Crime Victims Assistance and other victim assistance
resources are not used to pay legal fees in any kind of case. Title 18, United States
Code, Section 10602(b)(1) specifies expenses to be covered, including medical ex-
penses, mental health counseling, loss wages, and funeral expenses. Most of the vic-
tim assistance funds are passed on to the states in grants. Currently, no state pro-
grams cover legal fees. However, the Office of Victims of Crime has designated a
fund to assist parents cover the costs of travel to return children to the United
States. The selection of families that may qualify for this assistance is made
through consultation between the National Center for Missing and Exploited Chil-
dren and the Office of Children’s Issues. Since the program began in 1996 through
fiscal year 2000, OVC has provided $225,000 to the National Center for Missing and
Exploited Children to fund travel requests.

Question 11. What specific efforts is the Department making to educate and train
Federal prosecutors regarding international parental kidnaping?

Answer. Information on the topic was included in the last revision of the United
States Attorney’s Manual (USAM) which is available in every United States Attor-
ney’s Office. The topic was included the National/International Security Coordina-
tors conference held at the National Advocacy Center in December, 1999. It is an-
ticipated that a presentation on the topic is to be included in the joint Office of
Legal Education (OLE) training with National District Attorneys Association
(NDAA) on international issues scheduled for April 18–20, 2000, at the National Ad-
vocacy Center. The Child Exploitation and Obscenity Section (CEOS) includes the
topic in training it provides on the issues under the supervision of the Section, and
provides assistance to prosecutors who call the Section regarding international pa-
rental kidnaping cases. Additionally, material on the topic of parental kidnaping
will be included in the forthcoming manual for federal prosecutors on child support
enforcement matters. And finally, the topic is regularly included in training for the
FBI Crimes Against Children coordinators.

Question 12. In United States v. Amer, 110 F.3d 873 (2d Cir.), cert denied 522 U.S.
904 (1997), the Court of Appeals upheld the trial court’s imposition of a special con-
dition of supervised release as part of its sentencing the defendant to two years im-
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prisonment and one year of supervised release for violating the IPKCA. The special
condition was that ‘‘[t]he defendant [must] effect the return of the children to the
United States to Mona Amer [the left-behind, victim parent].’’ Id. at 882. As the
court explained, ‘‘The ‘return’ condition is obviously closely related to ‘the nature
and circumstances of the offense’ of child abduction and ‘the history and characteris-
tics’ of [defendant Amer]. Indeed, it is difficult to imagine a condition more closely
tailored to the crime and the criminal in question than this one. Moreover, the re-
quirement that [Amer] return the children serves the goal of general deterrence.
* * * The condition also serves the function of specific deterrence. It deters [Amer]
both from committing the offense of the unlawful retention of the children in Egypt
after his release from prison, and from attempting to kidnap his children again after
they have been returned to the United States.’’ Id. at 883. Although Amer ended
up violating the special condition of his supervised release, which was promptly re-
voked after a hearing, see United States v. Amer, No. 97–1442, 1998 WL 639262 (2d
Cir. Mar. 26, 1998) (unpublished disposition), do you agree that the technique of im-
posing such a condition as part of a pattern of aggressive enforcement of the IPKCA
would have a deterrent effect and prove helpful in effecting the actual return of ab-
ducted children in at least some cases?

Answer. Using special conditions, such as those used in the Amer case, probably
have little deterrent effect. However, such conditions might be helpful in effecting
return in at least some cases.

For example, in a case currently pending in the Eastern District of Washington,
the magistrate judge set return of the children from Germany as a condition of
bond. Unfortunately, the district court judge reversed this special condition and per-
mitted the abductor’s release on bond. The abductor, however, remains incarcerated
because the state court judge subsequent to the bond hearing found the father in
contempt for refusing to return the children in violation of the parenting plan (cus-
tody order).

Question 13. What is the status of the Office of Juvenile Justice and Delinquency
Prevention’s grant to the American Bar Association’s Center on Children and the
Law for the preparation of a report, now if a draft form entitled ‘‘Issues in Resolving
Cases of International Child Abduction?’’

Answer. As a standard practice prior to releasing any report or publication, the
Office of Juvenile Justice and Delinquency Prevention (OJJDP) conducted a product
review by experts in the field of the report Issues in Resolving Cases of International
Child Abduction, which was prepared by the American Bar Association’s Center on
Children and the Law. Revisions were made to the text based upon this peer review
process, the document was approved for publication, and the final copy is now being
prepared for publication and distribution.

RESPONSES OF JAMES K. ROBINSON TO QUESTIONS FROM SENATOR DEWINE

Question 1. What is the reason for not filing International Parental Kidnapping
Act charges routinely in an abduction to a non-Hague country?

Answer. Decisions to file federal charges in international parental kidnaping mat-
ters must be made on a case-by-case basis in accordance with guidelines set forth
in the Principles of Federal Prosecution. The facts of each case differ and must be
considered before charging. Additionally, when a state or local authority has issued
its own warrant, there may be no need to overtake a valid state warrant with fed-
eral charges. The Federal government can support state and local governments by
charging the abductor with Unlawful Flight to Avoid Prosecution (UFAP) to bring
in the FBI to assist in the apprehension of fugitives overseas. Successful cases inter-
cepting abductions in progress, based upon a joint state and federal law enforcement
partnership, speak to the efficacy of such an arrangement. Further, depending on
the facts of the case, a state statute may be more suitable or offer more rigorous
penalties.

There may be an insufficient factual basis to merit the issuance of a criminal war-
rant at either the state or Federal level. For example, there may have been a find-
ing under state law that the left-behind parent lacked ‘‘custody rights.’’ Because the
Federal law rests upon this determination under state law, there may be no basis
to file charges.

A prosecutor may also have a well founded basis to believe that the prosecution
is sought merely to achieve a civil result, that is, the return of the child. Automati-
cally filing criminal charges may compromise any efforts to secure the return of the
child. If the ultimate goal is the return of the child, measures other than prosecu-
tion may be more effective.
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Question 2. It’s my understanding that in the case of Mexico, a country that has
been identified by the State Department as not in compliance with its obligations
under the Hague Convention, that law enforcement has been able to obtain the re-
turn of children, while parents have been largely unsuccessful in obtaining return
of their children under the Hague Convention. In cases where the Hague signatory
country is found to be routinely noncompliant with its obligations under the conven-
tion, does it make sense to wait for resolution under the Hague Convention before
pursuing criminal charges? Should that be a consideration for parents and prosecu-
tors, or do you think that the Sense of Congress that Hague procedures should be
followed in every case, including where the State Department has found the country
to be noncompliant?

Answer. Since this obligation to report noncompliance under the Hague Conven-
tion on the Civil Aspects of International Child Abduction first began in fiscal year
1999, only one report has been filed. Prosecutors are urged to work together with
the Office of Children’s Issues (OCI) on international parental kidnaping cases,
which can keep the prosecutor informed about OCI’s experience with a particular
country. Again, the decision process must be made on a case-by-case basis consistent
with the individual facts of the case.

Question 3. In many Hague countries, the Ministry of Justice is the central au-
thority for the Hague Convention on the Civil Aspects of International Child Abduc-
tion. Should the full responsibilities of the U.S. Central Authority be transferred to
the Department of Justice?

Answer. No. The responsibilities of the Central Authority can be overwhelming.
Rather than looking at alternatives to the current Central Authority, an examina-
tion of the resources allocated to the Office of Children’s Issues (OCI) should be
made to determine if they are adequate to carry out the duties of the office. OCI
is in the process of expanding its staff to handle these cases more effectively. Fur-
ther, State Department is already charged with handling issues concerning the wel-
fare of American citizens overseas and thus have a network available through the
embassies and consulates worldwide to work on international parental kidnaping
cases.

The Department of Justice stands ready to assist the Department of State in
whatever way it can to carry out its duties as Central Authority. For example, an
agreement between the Office of Juvenile Justice and Delinquency Prevention
(OJJDP) and OCI was extended last year to have the National Center for Missing
and Exploited Children (NCMEC), an OJJDP grantee, handle incoming Hague peti-
tions on behalf of OCI and to expand identifying services available for left behind
families in the United States.

RESPONSES OF JAMISON BOREK TO QUESTIONS FROM SENATOR THURMOND

Question 1. Does the United States keep records on (a) how many formal extra-
dition requests are made to foreign states pursuant to the International Parental
Kidnapping Crime Act (‘‘IPKCA!’’) and (b) how many extradition requests are re-
ceived by the United States pursuant to foreign criminal laws prohibiting inter-
national child abduction? If so, will you provide this information to the Subcommit-
tee?

Answer. State Department records reflect that the United States has made twelve
formal international extradition requests since the beginning of 1998 citing viola-
tions of the International Parental Kidnapping Crime Act (18 U.S.C. § 1204), and
many more such international extradition requests citing violations of state and
local criminal law on parental kidnaping. In the same two-year time period, our
records reflect that the United States has received eleven international extradition
requests for parental kidnaping from other countries.

Question 2. The Federal Agency Task Force on Missing and Exploited Children’s
April 1999 Report to the Attorney General on International Parental Kidnapping
(‘‘Task Force Report’’) states that the United States should expand and intensify
diplomatic efforts to better resolve parental kidnaping. What specific diplomatic ac-
tions has the State Department taken since the Report was issued regarding coun-
tries that do not comply with their obligations under the Hague Convention?

Answer. The Office of Children’s Issues, as the United States Central Authority
for the Hague Convention on the Civil Aspects of International Child Abduction (the
Convention), has called in Embassy officials from each of the five countries that we
found non-compliant (Sweden, Austria, Mexico, Honduras and Mauritius). We pro-
vided each country with copies of the report and discussed in detail the reasons for
finding them non-compliant.
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The Director of the United States Central Authority, Mary Marshall, and a rep-
resentative of the Department’s Office of the Legal Adviser traveled in March 1999
to meet with their counterparts in the Swedish, German, Swiss, and Austrian Cen-
tral Authorities. They discussed the need for fuller compliance with the Convention
and improving implementation of the treaty. They also met with a representative
of the Permanent Bureau of the Hague Conference an Private International Law in
The Hague to discuss enhancing treaty implementation for all party countries.

Assistant Secretary for Consular Affairs Mary Ryan raised child abduction in dis-
cussions at the June 1999 Mexican Binational Commission Meeting, citing six spe-
cific cases as examples in which significant delays had occurred. She raised the
issue and the six cases again at the September 1999 follow-up meetings to the Bina-
tional Commission. State Department officials have also met with the Director of
the Mexican Central Authority and supervisors of that office twice since July 1999.
Officials from the Mexican and U.S. Central Authorities have given joint presen-
tations at conferences in California and Texas to U.S. and Mexican judicial and gov-
ernmental authorities involved in child abduction issues.

Our Ambassador in Stockholm, Lyndon Olson, met with Swedish Prosecutor Gen-
eral Klas Bergenstrand regarding two child abduction cases on June 18, 1999. (Pros-
ecutor General is just under ‘‘Cabinet-level’’ rank). In October 1999, Ambassador
Olson was interviewed on the Swedish TV program ‘‘Efterlyst’’, the equivalent of
‘‘America’s Most Wanted.’’ The interview dealt mainly with the abduction to Sweden
of Gabriel Marinkovich, which was also one of the featured cases.

Question 3. The Task Force Report (page 14) states: ‘‘Preventing the issuance of
a passport to a child may deter some abductions. A parent with a valid custody
order may put a hold on the issuance of a passport to his or her child(ren) by con-
tacting the Department of State.’’ I have been informed that in certain cases, the
State Department refused to put such a hold on the issuance of an abducted child’s
passport in the absence of a court order requiring it to do so. How in fact does the
State Department handle requests by parents to put a hold on the issuance of pass-
ports to their child(ren), and if the abduction has already taken place before such
action can be taken, will the Department, at the left-behind parent’s request, revoke
the child’s passport? Which official would make such a decision?

Answer. The Department has an effective program to provide requesting parents
with information about their children’s United States passports and to deny
issuance in appropriate situations. At the request of a parent, an attorney or an ap-
propriate court, the Department will place a child’s name in the passport name
check system so that when an application is received, the parent will be notified be-
fore approval of the application. Moreover, the passport will be denied based on an
appropriate court order. The governing regulation was amended in 1996 to provide
for denial based on joint as well as sole custody and to permit worldwide action
based an orders of competent courts of any nation.

At this time, there is no provision in our regulations for revoking a child’s pass-
port once an abduction occurs. However, we plan to pursue regulatory changes in
the near future to allow passport revocation for minors who are the subject of a pa-
rental abduction where this would assist in the return of the child.

Question 4. The Task Force Report (page 14) states: ‘‘At present there is no re-
quirement for the Passport Office to notify a foreign government when it denies a
passport for a dual national child. Nor is there a formal mechanism to inform for-
eign governments about lookouts placed in the system for passport applications for
these children.’’ Will the State Department impose such a requirement and create
such a formal mechanism?

Answer. The Department plans to institute procedures whereby a foreign govern-
ment’s embassy will be notified when the Department enters a child’s name into the
passport lookout system based on a request by the custodial parent. We will notify
the foreign government’s embassy only with permission of the custodial parent.

Question 5. Many observers, including the General Accounting Office, have recog-
nized that the State Department needs a comprehensive, computerized database
and case-tracking system that can accurately list the number of abduction cases and
how the Government responds to each one. What is the status of developing such
a system, and is it a top priority?

Answer. The case management tracking system was designated top priority by the
Bureau of Consular Affairs.

The Bureau of Consular Affairs is working with a contractor on the development
of a computerized case management tracking system that will collect data more ac-
curately and provide improved case management capabilities. We have seen an ini-
tial prototype of the system and will begin testing a pilot version in May–June. We
expect the system to be ready for operations in July–August. The system will also
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include a Web-interface that will allow interagency data sharing; this component
will follow the final installation of the internal Department of State system by sev-
eral months.

Question 6. I understand that the State Department opposes a provision in the
Senate-passed fiscal year 2000 State Department Authorization Bill (S. 886, § 203)
urging that each signatory’s record of compliance with the Hague Convention be in-
cluded in the State Department’s annual country reports on human rights. Why
does the State Department oppose bringing attention to a country’s record of compli-
ance with the Hague Convention as a human rights issue?

Answer:
• The State Department shares Congressional concern about the treatment of

children who are removed from the U.S. by a parent. We will work with Con-
gress to help victimized parents and children.

• The Department of State does not oppose bringing attention to a country’s
record of compliance with the Hague Convention. In fact, the Office of Chil-
dren’s Issues in the Bureau of Consular Affairs already provides, Congress with
reports on Hague Convention compliance. The Hague Convention is not, how-
ever, a human rights treaty.

• The Country Reports is a snapshot in time of human rights conditions in all
countries around the globe. It is not a report on treaty compliance. It is not in
the best interest of the United States Government’s human rights mission to
shift the focus of the report from truth telling on human rights country condi-
tions to treaty compliance. This new potential mandate for reporting on treaty
compliance would create new complications for the Bureau of Democracy,
Human Rights and Labor (DRL) and the human rights report. An example of
the type of complications that would result is the fact that since many countries
are not party to the Hague Convention, for the first time DRL would be report-
ing on some countries but not others. The countries reported on might well be
relatively ‘‘good’’ countries with regard to international child abduction and re-
spect for the rights of children, in relation to those countries that are not par-
ties to the Convention. DRL has always maintained the same standards for all
countries, and has parallel coverage for all countries. Further, we believe that
this new mandate could deflect attention from objective reporting on country
conditions and lead to arguments over technical compliance with the treaty. De-
flecting attention from a country’s poor human rights record would not be help-
ful to our democratization and human rights mission.

• In sum, we fear that the annual Country Reports would badly suffer from this
mandate. Reporting on an area for which DRL has no expertise will have seri-
ous repercussions not only for the quality of the report, but also for DRL and
the larger human rights mission. For clarity’s sake, and to best address the
needs of abducted children while raising the visibility of the issue, we strongly
recommend that this issue be handled through reporting procedures already es-
tablished by Congress, and by the report that is submitted by the Bureau of
Consular Affairs on behalf of the Department.

Question 7. In deciding whether to negotiate child support arrangements with a
country, does the State Department consider that country’s record of compliance
with the Hague Convention, particularly those cases in which the government of the
country to which the American children have been abducted or in which they have
been wrongfully retained demands child support from the left-behind parent?

Answer. Reciprocal child support arrangements are being negotiated under the
authority of 42 U.S.C. § 659a. That section authorizes the Secretary of State, with
the concurrence of the Secretary of Health and Human Services, to declare any for-
eign country to be a foreign reciprocating country (in the enforcement of child sup-
port orders or obligations) if that country meets certain specified standards for for-
eign support enforcement procedures. These reciprocal arrangements do not impose
any obligation on courts or authorities in the United States to enforce support or-
ders or obligations where a child was abducted to or is being wrongfully retained
in a foreign country in violation of custody decrees issued by a U.S. court.

A variety of factors are considered in determining whether reciprocal arrange-
ments should be sought with a particular country under 42 U.S.C. § 659a. These fac-
tors include whether there have been issues regarding child support enforcement in
connection with child abduction cases.

Question 8. You noted in your testimony that some countries may be more reluc-
tant to return a child to the United States if our government seeks extradition of
the parent on criminal parental abduction charges. However, a draft report by the
American Bar Association’s Center on Children and the Law entitled ‘‘Issues in Re-
solving Cases of International Child Abduction’’ listed only four countries that are
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less likely to cooperate in returning abducted children when criminal charges
against the abductor are pending. The draft report also stated that one-third of
countries responding to its survey slated that criminal charges are sometimes help-
ful in effecting a favorable resolution of Hague Convention proceedings. Do you dis-
agree with these findings Please explain.

Answer. As you mention, this report is a draft that has never been finalized or
published. Therefore, we prefer to hold comment on any of this draft report’s find-
ings until the report is finalized. However, a number of Hague party countries have
indicated that in certain circumstances criminal charges against an abducting par-
ent may provide an obstacle to return of the child. Courts in Australia, Germany,
Mexico, the United Kingdom, Israel and the United States have indicated that
criminal proceedings against the abductor would complicate a child’s return pursu-
ant to the Hague Convention. Our primary concern is for the welfare and return
of the abducted child. We also note that the International Parental Kidnapping
Crime Act of 1993 (18 U.S.C. § 1204) includes the sense of the Congress that the
Hague Convention should be the option of first choice for a parent who seeks return
of a child who has been removed from, or retained outside of, the United States.

Question 9. I understand that one obstacle to efforts to extradite an abductor is
that some countries to which abductors flee do not recognize parental kidnaping as
an extraditable offense. What specific diplomatic efforts is the State Department
taking to encourage countries that are parties with the United States to list-type
extradition treaties to interpret such agreements as including parental kidnaping as
an extraditable offense?

Answer. Following the enactment of the Extradition Treaties Interpretation Act
of 1998 (Title II of Public Law 105–323), the United states approached the approxi-
mately 70 countries with which we have extradition list treaties that include the
word ‘‘kidnaping’’ to inform those countries of the U.S. Government’s updated inter-
pretation of the word ‘‘kidnaping’’ and to ask if they shared our interpretation. We
have posed the question twice through our Embassies abroad, once to all concerned
countries in January 1999, and then again in January 2000 to those countries that
not yet responded.

As of February 25, 2000, the United States has received positive replies, from
twenty of these countries indicating that they shared the U.S. Government’s inter-
pretation. (A few of these were still confirming the interpretation with others within
their governments.) Some of the countries we consulted replied that they have not
criminalized parental child abduction and do not share our interpretation. Some
countries have indicated that they are still studying the issue and have not yet pro-
vided a substantive reply.

Question 10. The General Accounting Office recently noted that the Office of Chil-
dren’s Issues and the FBI sometimes make unnecessarily duplicative inquiries on
the same case. Do you anticipate that the new case-tracking system will allow the
State and Justice Departments to know about each other’s parallel efforts regarding
ongoing child abduction case?

Answer. The new interagency database for international parental abduction cases
being developed by the Office of Children’s Issues in the Bureau of Consular Affairs
at the Department of State will greatly increase coordination among the various
agencies, including the Justice Department, involved in these cases. This increased
coordination will not only reduce duplication of effort and improve our efficiency on
individual cases, it will also provide us with the comprehensive statistical reporting
necessary to target specific problems with implementation of the Hague Abduction
Convention.

Question 11. The Department of Justice generally appears to prefer that prosecu-
tions be undertaken pursuant to an Unlawful Flight to Avoid Prosecution (‘‘UFAP’’)
Warrant, pursuant to the Fugitive Felon Act (18 U.S.C. § 1073), rather than the
IPKCA. However, I understand that many foreign states do not recognize mere
flight to avoid prosecution by a State of the United States for a State crime to be
extraditable offense. Are there countries that find U.S. Federal crimes more persua-
sive regarding extradition than State crimes?

Answer. We have consulted with the Department of Justice regarding this ques-
tion. The Justice Department disagrees with an assertion that it ‘‘prefers’’ Unlawful
Flight to Avoid Prosecution charges to IPKCA charges in child abduction cases. It
notes that if the United States or a state or local jurisdiction intends to try a fugi-
tive located abroad on parental kidnaping charges, the United States will seek ex-
tradition for such charges. Absent the consent of the country that has extradited the
fugitive, we will not try the fugitive on other charges such as unlawful flight to
avoid prosecution, in light of the rule of specialty obligations in our extradition trea-
ties.
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In this connection, the Federal Bureau of Investigation often encourages the filing
of the federal charge of Unlawful Flight to Avoid Prosecution (UFAP) in order to
assist in the investigation of charges under state and local laws. It is our experience
that a person extradited to the United States on either state or federal parental kid-
naping charges would be unlikely to be prosecuted on UFAP charges. With regard
to the final issue raised in the question, it has not been the Executive Branch’s ex-
perience that countries find U.S. federal crimes more persuasive regarding extra-
dition than state crimes.

Question 12. Some have raised concerns that the State Department withholds too
much information from American parents relating to what their government is
doing or failing to do to gain the return of their abducted children. Are you fully
cooperative with parents in this regard?

Answer. The Department is fully cooperative with parents who seek information
relating to our efforts to gain return of or access to their abducted children. That
said, as a federal agency, we must ensure that our efforts to inform are consistent
with the requirements of the Privacy Act when the information concerned relates
to an individual other than the requesting parent. Additionally, in order to ensure
that a country with whom we have exchanged diplomatic correspondence regarding
an abduction case will be free with information and assistance in the future (both
with regard to that case and any other), the Department will obtain that country’s
concurrence before releasing diplomatic correspondence generated by that country.

Question 3. What is the official policy of the United States Government regarding
whether to extradite a left-behind American parent who rescues his or her child
from a country that (a) will not return the child under the Hague Convention; (b)
otherwise refuses to extradite or prosecute the abductor; or (c) will not or cannot
guarantee enforceable visitation rights in the U.S. or anywhere else?

Answer: The State and Justice Departments consult on the facts and cir-
cumstances surrounding each extradition request. We regret we are not in a position
to speculate on the outcome of hypothetical extradition requests.

Question 14. What is the official policy of the United States Government regard-
ing whether to enter into new law enforcement treaties with countries that are al-
ready violating their treaty obligations to the U.S. under the Hague Convention and
that directly or indirectly facilitate or support criminal conduct against American
children and their left-behind parents, in some cases through their police or prosecu-
tors?

Answer. As a preliminary matter, we note that the Hague Convention creates a
mechanism for the return of children and has resulted in the return of thousands
of children to their parents—many more are returned each year than before the
Convention entered into force. In some cases, children are not returned because the
Central Authority or the courts of the country where the child is located determine
that the Convention does not govern the situation or one of the Convention’s excep-
tions apply (such as a grave risk of harm to the child). In this connection, the fact
that a Hague Convention party denies a return application does riot necessarily
mean that the requested country has violated the Hague Convention.

More generally, however, we would assess the benefits of law enforcement treaties
on the merits on a case-by-case basis, in order to determine what is in the best in-
terests of the United States. Treaty compliance in one area is not necessarily a pre-
dictor of compliance in other areas, and bilateral law enforcement treaties fre-
quently are of greater benefit to the United States than to the other country. The
allegations of ‘‘direct or indirect facilitation or support of criminal conduct’’ must
also be carefully considered. Some of the allegations that have been made in that
regard are extremely tenuous and do not concern intentional conduct such as would
entail any culpability on the part of the foreign government.

Question 15. I understand that the German Minister of Justice recently wrote to
the U.S. Ambassador to Germany, John C. Kornblum, that ‘‘German-American cases
[other than Lady Catherine Meyer’s case] or problems with familial alienation due
to conflict over visiting schedule [sic] are unknown to me.’’ I also understand that
the State Department has in its possession details of 34 U.S.-German cases of child
abduction or illegal retention, some of which involve unresolved Hague Convention
proceedings and others of which involve German courts that sought to resolve the
cases under the Hague Convention by not returning the children and denying victim
parents normal access rights to them. Are you concerned about the sufficiency of
the German Minister’s answer?

Answer. In July 1999, the U.S. Ambassador to Germany wrote to the German
Minister of Justice about problems that have arisen with regard to German imple-
mentation of the Hague Convention on the Civil Aspects of International Child Ab-
duction, specifically referring to the case of Lady Catherine Meyer. In her response,
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the German Minister noted that the decisions in Lady Meyer’s case were made by
independent courts. The Minister added that she was unaware of German-American
cases under the Hague Convention on access rights. The Department of State has
summaries of 33 U.S.-German cases, both Hague and non-Hague, that were submit-
ted by Lady Meyer at the time of her testimony before the Senate Judiciary Sub-
committee on Criminal Justice and Oversight on October 27, 1999.

The Department of State believes that the response of the Minister of Justice is
insufficient because it reflects an incomplete understanding of the dimensions of the
problems regarding access that arise in cases of international parental child abduc-
tion. In a number of cases there have been difficulties in enforcement of German
court orders of access in Germany. The Department will continue to raise Hague
Convention implementation in general, and with respect to access in particular,
with German officials in hopes of finding practical solutions.

RESPONSES OF JAMISON BOREK TO QUESTIONS FROM SENATOR DEWINE

Question 1. The report to the Attorney General suggests that denying visas to par-
ents who keep a child outside the U.S. in violation of a U.S. custody order may be
another way to encourage the return of children. How often has the U.S. made use
of visa denials under these circumstances?

Answer. Figures for the last two fiscal years show that there were thirteen refus-
als in 1999 (of non-immigrant visas), and a total of seven refusals in 1998 (two of
immigrant visas and five of non-immigrant visas) pursuant to section 212(a)(10)(c)
INA.

Question 2. At the hearing on October 27, 1999, I asked you how many times has
an Ambassador met with the leader of another country on individual cases of inter-
national parental kidnaping. Could you tell me how many times that has happened
in the past year?

Answer. International parental child abduction is an issue of very great concern
to the Department of State, and staff at our Embassies and Consulates raise this
issue often with their host country counterparts in general and in specific cases as
most appropriate. We have included a number of examples of our efforts over the
past year. While this is not a comprehensive list, we hope that it demonstrates the
seriousness with which we take this issue.

• Our Ambassador in Stockholm met with the Swedish Prosecutor regarding two
cases of international parental child abduction on June 18, 1999. (Prosecutor
General is just under ‘‘Cabinet’’ level rank.)

• Our Ambassador in Tokyo is personally engaged in the issue of international
parental child abduction. Within the past few months, he has met with the Min-
ister of Justice and the Vice Foreign Minister to urge that Japan accede to the
Hague Abduction Convention.

• In San Jose, Costa Rica, our Deputy Chief of Mission called on the Foreign Min-
ister the week of February 14, 2000, to discuss a case of international parental
child abduction and the effect its handling will have on whether or not the
United States might accept Costa Rica as a Hague Convention partner. Fur-
thermore, on February 17, 2000, the Ambassador discussed the same case with
the Costa Rican Minister of Justice.

• In Switzerland our Chief of Mission spoke with the Direktor des Bundesamtes
fur Justiz in October 1999 concerning international parental child abduction
cases between our two countries. The Direktor’s rank is equivalent to an Amer-
ican undersecretary, and he is a senior career official in the cabinet department
for justice and police matters.

• Our Ambassador to the Bahamas has met with the Foreign Minister and former
the Attorney General on the Hague Abduction Convention.

• Our Ambassador to Mauritius has met with their Minister of Justice on two
cases where the courts in Mauritius have incorrectly refused to apply the Hague
Convention.

• Most recently our Ambassador to Madrid met on February 18 with a senior offi-
cial in the Ministry of the Interior to urge continued efforts to locate and return
an abducted child.

RESPONSES OF LADY MEYER TO QUESTIONS FROM SENATOR THURMOND

Question 1. Based on your experience, do you believe that the international com-
munity is increasingly seeing parental abduction as an illegal act and a human
rights violation rather than as merely a private family matter? Please explain.
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Answer. I believe that until very recently, most people were totally unaware of
international parental child abduction and that as a result, no one had focused on
the issue or any of its consequences. Betty Mahmoudy’s case (U.S./Iran) was prob-
ably the first time that the problems associated with international marriages came
to public notice. But Betty Mahmoudy’s case was not, in itself, parental child abduc-
tion. It also concerned a country where laws and customs are very different from
ours. The publication of her book ‘‘Not Without My Daughter’’ brought other stories
to the fore. But, again they concerned Muslim countries. It was not until a few years
ago that people began to be aware that child abduction within western society was
becoming an increasingly common problem.

Because international child abduction cases are complex and difficult to resolve,
the typical reaction of many governments has been to absolve themselves of the re-
sponsibility for intervening. They have done this either by deeming these cases a
private legal matter (‘‘tug of love’’) or by claiming that they cannot interfere with
the independence of the courts. But it is becoming increasingly difficult for govern-
ments to assert that they have no role to play. This is the result of recent publicity
given to the most egregious cases and the realisation that several signatory coun-
tries—where the rule of law is supposed to prevail—are in breach of their Hague
Convention obligations. This has led in turn to the notion that the illegal removal
or retention of minors abroad is not only a criminal act but also a human rights
violation.

At the launch of ICMEC at the British Embassy in Washington on April 1999 Hil-
lary Rodham Clinton clearly reinforced this view when she said: ‘‘These matters are
not just about individual children and the pain of victim parents, but they are really
a question of human rights’’. A landmark in this regard was the precedent set by
the very recent European Court of Human Rights’ decision of January 25, 2000 (see
attached press release). The ECHR ruled that a state’s failure to enforce a court
order to return a child to its country of origin under the Hague Convention is a vio-
lation of the ECHR. ‘‘Specifically, the Court found that respect for family life guaran-
teed by Article 8 of the ECHR includes a right for parents to have effective measures
taken to return children to the country from which they have been abducted.’’

Many governments are now more sensitive to the issue of international child ab-
duction—for example, the British Foreign Office has just created an international
child abduction desk. But they have yet to acknowledge formally that basic human
rights are at stake. This is why we need your help. Things will not change until
the human rights dimension is recognised at the political level, so taking control of
the issue out of the hands of bureaucracies guided by ultra cautious legal advice.
This recognition is also indispensable to the correction of miscarriages of justice that
take shelter behind the argument that there can be no interference with the inde-
pendence of local courts. This for example is the routine reaction of the German au-
thorities to complaints about the bias and incompetence of their decentralised judi-
cial system.

Question 2. As you know, many Hague Convention signatories have designated
their justice ministries as the Central Authority, while the United States’ Central
Authority is the State Department. What, in your opinion, are the relative advan-
tages of placing responsibility for this treaty’s compliance in a government depart-
ment that handles legal and justice issues as opposed to a department that handles
foreign policy issues?

Answer. In reality it should not matter. What is more important is that the Cen-
tral Authority is efficient, speedy, resolute and dedicated to the Hague process. One
must also remember that victim parents can be extremely emotional, in need of spe-
cial help and support—which government institutions are not equipped to provide.
Most of the American victim parents I have dealt with feel that the NCMEC is in
fact the best-equipped organisation to take over abduction cases. They are special-
ists in children’s issues and have the necessary support network for left-behind par-
ents.

If I were to examine the pros and cons of each Ministry, I would come to some
obvious conclusions. A justice department should have a close relationship with do-
mestic courts; it should be familiar with litigation and geared up to the prosecution
of criminal offences. Therefore it ought to act faster and more efficiently. Unfortu-
nately, most European Central Authorities which are based in the justice Ministries
are legalistic and bureaucratic. They are often inflexible and impenetrable in their
dealings with other Central Authorities. My personal experience, and that of most
victim parents I have had dealings with in Europe, is that justice Ministries are un-
sympathetic and difficult to deal with. These problems are compounded when par-
ents in one state have to deal with the Central Authority of another.

Foreign Ministries are usually more receptive and accessible to victim parents.
They are also better geared up to speedy international communication, including

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00265 Fmt 6601 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



262

with left behind parents and other Central Authorities. They are better able to
make the right approaches to resolve problems on immigration, passports, inter-
national travel and other matters that may need urgent attention. They have ready-
made links with diplomatic and consular services abroad—but they are far less
equipped and knowledgeable in matters of litigation than a Justice Department. I
should also add that, according to Henry Setright (one of England’s most prominent
specialist in Hague Convention cases) English lawyers have had fewer problems
with the U.S. Central Authority than with most.

In principle, it should not matter where the central authority is located so long
as these two Ministries work closely together. My experience is that victim parents
need the expertise of both departments. My strong recommendation is that in every
Hague Convention signatory state, there should be a joint unit or bureau staffed by
officials from both the justice and Foreign Ministries. Their role among other things
should be to work closely with the relevant NGO’s.

Question 3. In your experience with analyzing international child abduction cases
under the Hague Convention, to what extent do you believe the criminal justice sys-
tem should intervene to prosecute the abductor? Could such timely intervention
sometimes help expedite the return of the abducted child?

Answer. Unless child abduction is considered a criminal act and unless the crimi-
nal justice system intervenes to prosecute the abductor, more and more people will
be willing to take the law into their own hands. There is no doubt that there can
be no better deterrent to child abduction than a criminal statute. But the real ad-
vantage of the criminal statute is that it allows the full range of powers to be em-
ployed to locate the abductor and more importantly the missing child through the
mobilisation of the police and the assistance of INTERPOL. It also allows the extra-
dition of abductors.

If the use of the criminal statute is a useful deterrent and extremely helpful in
bringing the child back, the question then arises that if this leads to the successful
prosecution of the abductor, how severe should the penalty be? If one has the childs
best interest to the fore there is a strong prima facie argument against a custodial
sentence which will only add to the trauma of the situation. Indeed, the imprison-
ment of the parent is probably a further punishment for the innocent abducted
child, who needs both its parents and probably feels guilty at what has happened
(as children always do in cases of conflict). So, judges will have to decide case by
case on what is appropriate: prison, a fine, community service etc * * * This is a
further argument for ensuring that these cases are tried by specialist judges.

But, there is one serious drawback to the criminalisation of international child ab-
duction. This arises when the country to which the child is taken, or in which it
is retained, does not consider child abduction a criminal act and/or has no extra-
dition treaty with the country of origin. For example Germany has no extradition
treaty with France or the UK. There have been cases where the German courts have
refused a return on the grounds that the abducting parent, who is not regarded by
them as a criminal, could be imprisoned when accompanying the child back to its
country of habitual residence, or visiting it there.

Hopefully the recent decision by the ECHR might encourage ‘‘all’’ signatory coun-
tries to put in place effective measures to return the child. But, again we need your
help to ensure that some countries’ practice of retaining abducted children and re-
fusing to grant enforceable access rights is rightfully challenged.

NEWS RELEASE THE AIRE CENTRE—ADVICE ON INDIVIDUAL RIGHTS IN EUROPE

[January 25, 2000]

European Court of Human Rights Strengthens Enforcement of International Child
Abduction Treaty

STRASBOURG, 25 JANUARY 2000—Today, for the first time, the European Court
of Human Rights ruled that a state’s failure to enforce a court order under the
Hague Convention on the Civil Aspect of International Child Abduction is a viola-
tion of the European Convention on Human Rights.

In the United Kingdom, it is estimated that an average of four children a week
are wrongfully taken or kept in other Hague Convention countries, In the last three
years alone, the UK has seen a 58 percent increase in the number of international
child abductions.

The Hague Convention was created in 1980. It is a multilateral treaty which
seeks to protect children from the harmful effects of abduction across international
boundaries by providing a uniform procedure to bring about a prompt return of
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1This summary the registry does not bind the Court.

these children to their country of origin but not necessarily to the left behind par-
ent. Custody of the child is for the courts to decide. Fifty-seven nations are now sig-
natories to the Hague Convention. But the responses to these abduction cases have
been uneven.

The European Court ruled today in Ignaccolo–Zenide v. Romania that a state’s
failure to enforce a court order to return a child to its country of origin under the
Hague Convention is a violation of the European Convention of Human Rights. Spe-
cifically, the Court found that respect for family life guaranteed by Article 8 of the
European Convention includes a right for parents to have effective measures taken
to return children to the country from which they have been abducted. Since chil-
dren can easily form new attachments, the Court emphasized the necessity for
states to act quickly so that the abducting parent cannot claim that returning the
child would be harmful.

This decision has significant global implications as from now on, European states
will be responsible ordering the return of children to the country from which they
have been abducted and enforcing those judgments.

JUDGMENT IN THE CASE OF IGNACCOLO-XENIDE V. ROMANIA

In a judgment delivered at Strasbourg on 25 January 2000 in the case of
Ignaccolo-Zenide v. Romania, the European Court of Human Rights held by six
votes to one that there had been a violation of Article 8 (right to respect for family
life) of the European Convention on Human Rights. Under Article 41 (just satisfac-
tion) of the Convention, the Court awarded the applicant 186,000 French francs
(FRF) for non-pecuniary damage and for legal costs and expenses.

1. Principal facts

The applicant, Rita Ignaccolo-Zenide, a French national, was born in 1953 and
lives at Metz (France).

Following her divorce a French court ruled, in a judgment that had become final,
that the two children of the marriage were to live with her. In 1990, during the
summer holidays, the children went to stay with her former husband; he held dual
French and Romanian nationality and lived in the United States. However, at the
end of the holidays, he refused to return them to the applicant. After changing ad-
dresses several times in order to elude the American authorities, to whom the case
had been referred under the Hague Convention of 25 October 1980 on International
Child Abduction, he managed to flee to Romania in March 1994, where he has lived
ever since. On 14 December 1994 the Bucharest Court of First Instance issued an
injunction requiring the children to be returned to the applicant. However, her ef-
forts to have the injunction enforced proved unsuccessful. Since 1990 the applicant
has seen her children only once, at a meeting organised by the Romanian authori-
ties on 29 January 1997.

2. Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on
22 January 1996. Having declared the application admissible, the Commission
adopted a report on 9 September 1998 in which it expressed the unanimous opinion
that there had been a violation of Article 8 of the Convention. The case was brought
before the Court by the Romanian Government on 27 January 1999.

In accordance with the transitional provisions of Protocol No. 11 to the Conven-
tion, a panel of the Grand Chamber of the Court decided on 31 March 1999 that
the case should be examined by a Chamber constituted within the first Section of
the Court. On 14 September 1999 the Chamber held a hearing in public.

Judgment was given by that Chamber, composed as follows:
Elisabeth Palm (Swedish), President, Gaukur Jörundsson (Icelandic), Riza
Türmen (Turkish), Josep Casadevall (Andorran), Wilhelmina Thomassen
(Dutch), Rait Maruste (Estonian), Judges, Ana Diculescu-bova, ad hoc Judge,
and also Michael O’Boyle, Section Registrar.

3. Summary of the judgment1

Complaint
The applicant complained that the failure of the Romanian authorities to enforce

the injunction issued by the Bucharest Court of First Instance on 14 December 1994
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constituted a breach of her right to respect for her family life, as guaranteed under
Article 8 of the Convention.
Decision of the Court
Article 8 of the Convention

The Court reiterated that although the essential object of Article 8 was to protect
the individual against arbitrary action by the public authorities, it also imposed
positive obligations inherent in an effective ‘‘respect’’ for family life. Article 8 in-
cluded a right for parents to have measures taken with a view to their being re-
united with their children and an obligation for the national authorities to take such
measures. That obligation was not absolute, since some preparation might be need-
ed prior to the reunion of a parent with a child who has been living for any length
of time with the other parent. The nature and extent of the preparation depended
on the circumstances of each case and any obligation the authorities had to apply
coercion in this area was limited, since the interests and rights and freedoms of all
concerned, and in particular the paramount interests of the child and his rights
under Article 8 of the Convention, had to be taken into account. Where contact with
the parent might threaten those interests or interfere with those rights, it was for
the national authorities to strike a fair balance between them.

The Court considered that the positive obligations which Article 8 of the Conven-
tion imposed on the Contracting States to help reunite parents with their children
had to be construed in the light of the Hague Convention of 25 October 1980 on
the Civil Aspects of International Child Abduction. That approach was particularly
relevant to the case before the Court, since the respondent State was a party to that
instrument.

The decisive factor for the Court was therefore to determine whether the national
authorities had taken all reasonable steps to facilitate the enforcement of the order
of 14 December 1994.

Although first attempts at enforcement of the injunction were made promptly, in
December 1994, the Court noted that as from January 1995 the bailiffs made only
two further attempts: in May and December 1995. It noted, too, that the authorities
took no action between December 1995 and January 1997 and that no satisfactory
explanation for that inactivity had been forthcoming from the Government.

Moreover, the authorities had not done the groundwork necessary for the enforce-
ment of the order, as they had failed to take coercive measures against D.Z. or to
prepare for the children’s return by, for example, arranging meetings of child psy-
chiatrists and psychologists. No social workers or psychologists took part in the
preparation of the meeting on 29 January 1997. The Court noted, lastly, that the
authorities had not implemented the measures set out in Article 7 of the Hague
Convention to secure the children’s return to the applicant.

The Court found that the Romanian authorities had failed to take adequate and
sufficient steps to comply with the applicant’s right to the return of her children
and had thus infringed her right to respect for her family life, as guaranteed by Ar-
ticle 8. The Court therefore concluded that there had been a violation of Article 8.
Article 41 of the Convention

The Court held that the applicant must have sustained non-pecuniary damage as
she alleged. Ruling on an equitable basis, it awarded her FRF 100,000 under that
head.

It awarded the applicant FRF 86,000 for costs and expenses.
Judges Maruste and Diculescu-bova. expressed dissenting opinions and these are

annexed to the judgment.
The Court’s judgments are accessible on its Internet site http://www.echr.coe.int).
The European Court of Human Rights was set up in Strasbourg in 1959 to deal

with alleged violations of the 1950 European Convention on Human Rights. On 1
November 1998 a full-time Court was established, replacing the original two-tier sys-
tem of a part-time Commission and Court.

RESPONSES OF LADY MEYER TO QUESTIONS FROM SENATOR DEWINE

Question 1. In your written testimony, you discussed the British criminal statute,
the Child Abduction Act of 1984. You stated that where abductors flee to a weak
Hague country that it is often speedier and more effective for a UK citizen to use
the criminal offence than follow the Hague process. Is there a reluctance on the part
of the British law enforcement to go forward under the criminal statute when the
child has been abducted to a Hague country?

Answer. In England there is a reluctance to resort to criminal prosecution.
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The Child Abduction Act of 1984 criminalises child abduction, including some
classes of parental child abduction. Cases can be tried summarily before magistrates
or on indictment before a jury, depending on their seriousness. But because of the
sensitivity of cases of this kind, a high level of authority has to be given for any
prosecution, and prosecutions are relatively rare.

The Crown Prosecution Service (Director of Public Prosecutions) scrutinise pros-
ecution’s under the 1984 Act with great care before action is authorised, and the
fact that there is prima facie evidence that an offence has been committed is not
the only factor they consider when deciding whether or not to pursue a charge of
parental child abduction.

The three main factors for this reluctance are:
(a) There is a culture among lawyers—criminal and civil—that to introduce

criminal proceedings into a family (and especially a child-related) situation is
counter-productive, except where a very serious crime (murder, serious physical
or sexual abuse) has been committed. Imprisoning a parent (especially if that
parent is a primary carer) is not usually seen to be in the child’s best interest.
As a result, English lawyers will usually advise left-behind parents that the
bringing of criminal proceedings, especially where there is an effective Hague
remedy, is likely to be counter-productive. (Protection, for example by civil in-
junctions, is another matter entirely and is often applied).

(b) This culture reflects the approach of most ordinary people. Most left-be-
hind parents are far more interested in the return of the child than in the pun-
ishment of the abducting parent. In turn, they usually follow the advice of their
lawyers.

(c) English judges hate returning children abducted by primary carers, if they
think that there is a risk of criminal prosecution (and possible imprisonment)
which may deprive the child of that parent as a potential carer.

Therefore, because starting the criminal process requires a vertical referral to the
Crown Prosecution Service, and because there is consultation with the left-behind
parent, who almost certainly has a lawyer acting for him or her, there has been a
consensus in most Hague cases that a prosecution is best avoided. This, you will
appreciate, is anecdotal. What is not is that prosecutions so far have been rare—
though this may be changing.

However, from the inquiries I have made, I do not think there has been any case
where the CPS has refused to prosecute where a left-behind parent has a good case
in law, and is anxious to prosecute.

Question 2. In your written testimony you also stated that the ‘‘real use of the
criminal statute is that it allows the full range of powers for the pursuit of a wanted
criminal to be used to find the abductor, and more importantly, the child’’. Are you
familiar with the case with which criminal proceedings are instituted in the UK and
if there are delays in proceeding with the criminal cases? Do you know how many
children have been returned as a result of the enforcement of the Child Abduction
Act?

Answer. Criminal proceedings are relatively easy to institute in the UK and the
process should be a speedy one. But it is not always the case. Furthermore, the po-
lice are not always properly trained in these matters and are often reluctant to get
involved.

To start a criminal prosecution, the left-behind parent must first convince the po-
lice that an offence has been committed. Then following whatever police investiga-
tion is appropriate, the matter goes to the Crown Prosecution Service (Director of
Public Prosecutions) for a decision as to whether to prosecute or not. The question
of the viability of extradition will be a further consideration. The decision is taken
(criminal child abduction being one of a particular class of offences where this is
required) at a high level. In some cases, the decision can take a very long time, but
most decisions are taken with appropriate speed to allow the criminal process to be
of real use (assistance by the UK police, special branch, INTERPOL etc) in locating
a missing child.

For the left-behind parent, the process is not particularly complicated because it
does not require much action by him or her once the original complaint has been
lodged.

In the past few years, the Home Office has worked to provide assistance to the
police at various levels. It has provided information on both the problem of inter-
national child abduction and which tools are available to them to deal with it. Spe-
cial police groups, such as those concerned with extradition, and Special Branch,
have specialist and highly developed expertise, which can be quickly employed. Spe-
cial Branch in particular can track the international movement of abductors and
monitor and control movements at UK airports with a high degree of effectiveness.
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But, bear in mind that the UK, like most EU states, has dismantled exit controls
and passport checks for ordinary travellers.

Unfortunately, I do not think that there are any reliable statistics on the number
of children who have been returned as a result of prosecutions being instituted
under the 1984 Act.

Question 3. What is the role of the International Centre for Missing and Exploited
Children in international child abduction cases?

Answer. The National Center for Missing and Exploited Children, as the first
organisation of its kind, has increasingly been called upon to assist other countries
struggling with issues of child abduction and dislocation. It is clear that national
boundaries are no barrier to the transportation and victimisation of children. The
International Centre for Missing and Exploited Children (ICMEC) addresses the
need for a more comprehensive, international approach to issues of child abduction
and exploitation and provides a model that other countries can adapt to their own
needs.

ICMEC is initially focusing on three primary areas:
1. Expanding our existing international website project to all countries of the

world. This project enables appropriate entities in other countries to share im-
ages of missing children with the public for the purpose of generating leads and
in order to recover missing children;

2. Implementing our agenda to improve outcomes for families whose cases are
brought under the Hague Convention on the Civil Aspects of International
Child Abduction. ICMEC has created an international steering committee to im-
plement an eight-point action agenda designed to increase knowledge and uni-
formity in the implementation of the treaty. Our strategy includes working with
government entities and the Hague Permanent Bureau to help reach our objec-
tives;

3. Providing training to law enforcement, the judiciary, lawyers, prosecutors
and others involved with issues of child abduction. A key area of training is the
promotion of best practices for cases arising under the Hague Convention.
ICMEC also anticipates offering training on responding to cases of missing chil-
dren, the use of international treaties and laws to promote the return of chil-
dren, as well as training in the evolving area of exploitation of children through
the Internet.

RESPONSES OF ERNIE ALLEN TO QUESTIONS FROM SENATOR THURMOND

Question 1. The Federal Agency Task Force on Missing and Exploited Children’s
April 1999 Report to the Attorney General on International Parental Kidnapping
(‘‘Task Force Report’’) does not recognize the use of the criminal process, such as
the International Parental Kidnaping Crime Act (‘‘IEPKCA’’), as a gap in how the
government currently addresses this issue. Do you think the Justice Department
should make a greater effort to use the criminal process, such as more aggressive
enforcement of the IPKCA, as a tool to help address international parental kidnap-
ing?

Answer. Yes. In both domestic abduction cases and international abductions,
criminal charges can be of great assistance in locating the child. In addition, these
charges are often used successfully as a bargaining chip in negotiations for return
of the child. We have seen cases in which the threat of charges convinced an abduc-
tor to return to the United States with the child. The reality is that these cases are
not just ‘‘private legal matters.’’ Research suggests that in as many as 80 percent
of these cases, the motive for taking the child is not love, it is anger or revenge.
These children are at risk, and suffer harm in many ways. We believe that the
criminal process is a vital and important tool that should be used far more exten-
sively.

Question 2. You note in your testimony that the Amer case in the Second Circuit
provided excellent case law for future prosecutions. Do you think that conditioning
an abductor’s release on return of the child could help solve some cases?

Answer. Yes. The Amer case is a good example of the recognition of the dual civil
and criminal aspects of international parental kidnaping and willingness to fully
utilize the legal tools available. Although the children were not successfully re-
turned in Amer, conditioning release on the return of the child may be effective in
another case.

Question 3. The Department of Justice generally appears to prefer that prosecu-
tions be undertaken pursuant to an Unlawful Flight to Avoid Prosecution (‘‘UFAP’’)
Warrant, pursuant to the Fugitive Felon Act (18 U.S.C. 1073), rather than the
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IPKCA. However, the Subcommittee has found that many foreign states do not rec-
ognize mere flight to avoid prosecution by a State of the United States to be an ex-
traditable offense. Also, many States decline to pursue UFAP’s because they cannot
afford the costs of extradition. Do you agree that proceeding under an IPKCA war-
rant would be more effective in persuading foreign states to extradite parental ab-
ductors to the United States because such a warrant reflects how seriously the
United States, as a nation, views this conduct?

Answer. While some countries may extradite based on a federal IPKCA warrant
or a state warrant attached to a federal UFAP, the free-standing federal IPKCA
charge sends a message from the Federal government in a way a UFAP does not.
The primary purpose of an IPKCA warrant is to arrest, extradite and prosecute the
abductor. Congress understood when passing IPKCA that the domestic laws of other
countries and the limitations of extradition treaties may be obstacles to extradition.
As the legislative history of IPKCA shows, however, Congress felt an important pur-
pose of an IPKCA warrant was to send a message to the governments of other coun-
tries that addressing international child abduction is a priority of the U.S. govern-
ment. Congress fully intended these warrants, carrying the full weight and author-
ity of U.S. federal law, to be used by U.S. Ambassadors and diplomatic personnel
in negotiating the return of individual children.

Question 4. Do you think that aggressive enforcement of the criminal process, in-
cluding more charges under the IPKCA, could deter some international child abduc-
tors?

Answer. Yes. For a criminal law to act as a deterrent, it must be used. Without
aggressive pursuit and prosecution, the act loses its deterrent effect.

Question 5. What has been the rate of increase in international parental abduc-
tions in recent years, and do you expect this trend to continue in the foreseeable
future?

Answer. NCMEC’s family abduction caseload (both domestic and international)
has increased over the past several years. We believe that the increase in the num-
ber of cases reported to NCMEC reflects an increase in cases nationwide. The actual
number of international family abductions occurring in the U.S. has not been stud-
ied, therefore the rate of increase cannot be stated with accuracy. There is no indi-
cation that family abductions are leveling off—the divorce rate remains approxi-
mately 50 percent. International family abduction, as a subset of family abduction
will certainly follow suit especially with our increasingly mobile and multicultural
society.

Question 6. Deputy Legal Advisor Borek testified that the return rate to the
United States is approximately 60 percent under the Hague Convention. Do you
think the actual return rate may be lower than this figure? Does the inconsistency
regarding estimates of the true return rate illustrate the need for a comprehensive
case-tracking system?

Answer. There has been some disagreement regarding return rates and the appro-
priate way to define and measure success in Hague Convention cases. A comprehen-
sive case tracking system will certainly help keep track of the number of children
affected by international abduction. To better measure the problem, however, we
must carefully define what the United States considers a successful resolution of a
case and make sure we are tracking success, not just numbers. For example, we
have seen cases in which a foreign court orders the child’s return, but somehow the
child never gets returned. If the court order is the measure of compliance, it obvi-
ously falls well short of what the intended purpose is. To address this gap, the Na-
tional Center for Missing and Exploited Children is undertaking a study of the out-
comes of cases between the United States and several key Hague signatory coun-
tries. This study is the first of its kind and will tell us how cases are actually re-
solved and whether the treaty is applied in a reciprocal fashion.

RESPONSES OF ERNIE ALLEN TO QUESTIONS FROM SENATOR DEWINE

Question 1. Assistant Attorney General James Robinson, in his written testimony,
stated that efforts are underway to develop an enhanced role for the National Cen-
ter for Missing and Exploited Children in international parental kidnaping cases.
As part of this enhanced role, do you think it would be helpful for the National Cen-
ter for Missing and Exploited Children to be officially sanctioned by the Federal gov-
ernment to contact foreign entities.’’

Answer. NCMEC is not legally restricted from contacting foreign entities, the
greater the official sanction held by NCMEC, the greater our ability would be to
reach the right people, advocate effectively on behalf of searching U.S. parents, and
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return children. Our current contacts are not made with an ‘‘official sanction’’ by
the U.S. government. We work to establish relationships with foreign entities and
organizations when it may help foster cooperation on cases of international child ab-
duction. We probe. We seek allies and resources to aid or assist a searching U.S.
parent. We seek to be a credible, aggressive but responsible advocate, and to utilize
every possible resource to bring a child home.

NCMEC has also launched an International Centre for Missing and Exploited
Children to address the issues NCMEC addresses on a world-wide scale. It is our
view that in many ways, the world faces the same sort of global challenge regarding
the problem of child abduction that we faced in this country two decades ago. We
believe there is a significant need to building networks, sharing information, utiliz-
ing every resource to build a comprehensive, coordinated, meaningful response to
this serious problem.

We welcome U.S. government collaboration on these efforts, and seek to work in
tandem with all appropriate agencies.

Question 2. At this time, what services does the National Center for Missing and
Exploited Children provide for left-behind parents and what services would you like
to be able to provide?

NCMEC’s basic services are not limited by national boundaries. Our mandate
from Congress is to assist in the search for U.S. missing children, and we do that
whether a child is taken across town or around the world. Our case managers work
with law enforcement and searching families to attempt to locate missing children.
Our photo distribution network includes worldwide distribution of posters, and our
hotline receives leads and sightings on children globally. We are building a global
network via the worldwide web, so that missing children’s images can be searched
and seen in many countries. Today, NCMEC’s website receives 3 million ‘‘hits’’ per
day, and we have built companion sites in Canada, the United Kingdom, Belgium,
the Netherlands, Italy, Argentina, Brazil and Chile, with many other countries pre-
paring to join the network.

We provide technical assistance to parents, their attorneys and law enforcement
personnel working the case. We also provide referral services to identify counseling
and legal advice for parents and referrals to parent-mentors who have cases in the
same country. We also network with law enforcement officers who are inexperienced
working cases of international abduction together with law enforcement who have
handled cases in a particular country. We publicize cases in partnership with Voice
of America and through international poster distribution. In addition, we administer
the Victim Reunification Travel Program, funded through the DoJ’s Office of Victims
of Crime and pay the travel costs for U.S. children returning after being abducted
overseas. The program funds also enable U.S. parents to travel abroad to attend
custody-related court proceedings or proceedings under the Hague Convention.

We need and want to do more. NCMEC seeks to continue and enhance existing
services and to expand direct services to parents in the areas of legal assistance
both in the U.S. and abroad and counseling services in order to help families defray
the costs associated with international family abduction.

In 1995 we were asked by the State and Justice Departments to assume a lead
role on the cases of foreign children abducted to the United States under the Hague
Convention. While we had some trepidation about appearing to do more for foreign
parents than U.S. parents, we agreed to take on the challenge based on the concept
of comity. Other governments were suggesting that if U.S. agencies and officials
didn’t do more to locate and return children abducted to the United States, foreign
governments would be far less willing to assist in cases of U.S. children abducted
to their countries.

We undertook the task because we thought it was the right thing to do, and be-
cause we felt it was essential if we were to ensure that every possible resource
would be used to help U.S. families. We are pleased with the progress, but are com-
mitted to working with the State and Justice Departments to continually enhance
NCMEC’s role on behalf of left-behind U.S. parents. It is not our aim to either dupli-
cate or supplant the important services delivered by government agencies, but it is
our commitment to continually seek ways to provide better, more timely and effec-
tive assistance to every searching U.S. parent.

We appreciate your interest in this issue and stand ready to assist the federal
government and others to improve the outcomes for U.S. families facing inter-
national abduction.
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ADDITIONAL SUBMISSIONS FOR THE RECORD

PREPARED STATEMENT OF THOMAS A. JOHNSON, PARENT OF
WRONGFULLY RETAINED CHILD

Thank you for giving me the opportunity to submit this written statement as the
parent of an American child wrongfully retained in Sweden. I understand that it
will be published in the record of the Subcommittee’s hearing of October 27, 1999
concerning international parental kidnaping. Although I am an attorney with the
Department of State, this statement is submitted solely in my personal capacity as
an American citizen and as the father of Amanda Kristina Johnson, an American
child literally held hostage in Sweden for nearly five years.

I greatly appreciate the hard work of your staff on this subject and your willing-
ness to schedule a hearing to learn how and why the Executive Branch has failed
so many abducted American children and their left-behind parents. Specific Con-
gressional actions of the kind suggested below are the only hope for these American
citizens because the Justice and State Departments are determined to maintain the
status quo to keep foreign governments happy, and have consequently opposed, ob-
structed, or ignored all Congressional initiatives to date, including the International
Parental Kidnaping Crime Act of 1993 (IPKCA), 18 USC 1204. Unsuccessful with
their disinformation campaign that these are ‘‘private custody disputes,’’ the latest
party line from Justice and State is that a lack of resources is the problem. Nothing
could be further from the truth. The problem at both Justice and State is a lack
of interest in assisting and protecting American citizens, even our youngest ones,

As indicated by the attached example, of my correspondence with the U.S. Attor-
ney’s Office for the Eastern District of Virginia in Alexandria. Virginia (I never re-
ceived a written response to my various written communications) and by the discus-
sion of the IPKCA below, the Justice Department showed extraordinary creativity
in its excuses for refusing to enforce the Act. Not impressed either by evidence of
direct foreign government support for the commission of Federal felonies against
American citizens or by the attempts of foreign governments to use the mere exist-
ence of the IPKCA against American citizens in litigation (adding insult to injury
in view of the Justice Department’s refusal to enforce the Act in most cases), the
Justice Department intentionally misinterprets the Act, as noted below, and refuses
to expend the minimal resources required to secure an indictment and make provi-
sional arrest and extradition requests. (See Pages 10–11)

Thanks to the refusal of the Justice and State Departments to take meaningful
(and generally cost-free) preventive and remedial actions, the norm for American
parents in the vast majority of these cases is no return of the child under the Hague
Convention on the Civil Aspects of International Child Abduction or otherwise, no
possibility of gaining extradition and prosecution of the abductor because the Execu-
tive Branch has negotiated one-way extradition treaties and the Justice Department
ignores the will of Congress by failing to enforce the IPKCA, no possibility of en-
forceable access to or visitation with the child because most foreign legal systems
have nothing comparable to contempt of court, and no effective assistance from the
U.S. Government, which in fact stands ready to assist the abductor and his/her sup-
porting government through enforcement of foreign child support orders and extra-
dition of American parents who rescue their children.

A summary of my daughter’s individual case and far more extensive remarks on
this subject are contained in my testimony and written statement (71 pages includ-
ing attachments) submitted to the House International Relations Committee and
published in the record of its hearing on October 14, 1999. This statement con-
centrates on systemic problems and remedial actions concerning all Americans, al-
though attachments address my negative experience with the Justice Department
and some details of Amanda’s case. Nevertheless, it is important at the outset to
note the human impact of these cases and the truly barbaric conduct of governments
such as Austria, Germany, and Sweden that facilitate, directly support, and ensure
the success of their citizens who abduct and wrongfully retain American children
with impunity. Amanda has not seen her American family, friends, school, church,
and home environment for more than five years. She has several grandparents here,
but none in Sweden. She has two baby sisters here whom she has never met, with
another due next month, but no brothers or sisters in Sweden. Amanda’s abductor
could not have succeeded without the Swedish Government’s comprehensive finan-
cial support and other forms of assistance. And governments such as Sweden that
virtually encourage child abduction and retention by their citizens could not succeed
without Justice and State Department dereliction of duty, refusal to make them pay
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any price for their treaty violations and human rights abuses, and failure to protect
American citizens.

This Subcommittee and Congress as a whole can do a great service to American
citizens by directing the Justice Department to transform its contract with the Na-
tional Center for Missing and Exploited Children (NCMEC) so that it concerns only
assistance to American citizens in ‘‘outgoing’’ cases and mandating that NCMEC
shift from helping foreign parents in ‘‘incoming’’ cases to helping Americans in ‘‘out-
going’’ cases (as NCMEC prefers), hold the case files instead of the Department of
State, and play an assertive advocacy role on behalf of American children and their
parents. Today, left-behind American parents must deal with hostile bureaucrats at
Justice and State while foreign parents benefit from NCMEC’s superb capabilities
at U.S. taxpayer expense.

This Subcommittee can also do much to reject the ‘‘private custody dispute’’
disinformation campaign, eliminate the two-front war presented to left-behind
American parents by the Executive Branch (the threats of extradition and child sup-
port enforcement), and halt the effective abandonment or ‘‘writing off’’ of American
children through State Department closure of their cases. In addition, the Sub-
committee can insist on Executive Branch preparation of items such as the attached
Summary of the Swedish Government System of Abduction and Wrongful Retention
of Children (as an example of what the U.S. Government should be drafting and
disseminating to all U.S. courts, law enforcement authorities, family law specialists,
and the public on each Hague and non-Hague country that facilitates or supports
international child abduction and wrongful retention).

The past year has been a very good one for the abductors of American children.
With all too few exceptions, they have enjoyed great success, thanks to the foreign
governments that support them in a variety of ways and the U.S. Government that
fails to provide effective assistance to its citizens who are the victims of these crimes
and human rights abuses. At the same time, the U.S. Government and courts keep
foreign governments happy by generally returning children to foreign parents, thus
helping to maintain the status quo. Abductors of American children will continue
to succeed, unless Congress takes specific actions detailed later in this statement
to:

• establish accountability (e.g., annual abduction and human rights reporting to
Congress as proposed in the State Department Authorization Bill)

• require effective preventive measures (e.g., dissemination of reports and
advisories on foreign legal systems via the Internet and all other possible means
to U.S. courts, family law specialists, law enforcement authorities, and the pub-
lic)

• promote full compliance by foreign governments with the Hague Convention
and other relevant international instruments, and

• ensure remedial measures in response to treaty violations.
Today, there is no accountability within the Executive Branch, few preventive

measures to educate American courts and law enforcement authorities (let alone the
public), no strategy to achieve full compliance with the Hague Convention and other
applicable treaties, and no political will in the Executive Branch to take effective
remedial measures. The reality is that foreign governments provide far more finan-
cial, law enforcement, and other assistance to their citizens and others who abduct
or retain American children abroad than does the U.S. Government to the left-be-
hind American parents. Worse still, the U.S. Government provides far more assist-
ance to foreign citizens whose children are in the United States, often with good rea-
son as discussed below, than it does to Americans whose children have been ab-
ducted or wrongfully retained abroad. U.S. tax dollars permit NCMEC to assist for-
eign parents in a variety of ways, while the American parents in those cases gen-
erally face extreme gender and/or national bias in the foreign courts concerned, and
will not be able to obtain enforceable access or visitation with their children except
perhaps in a few common law countries. It appears that the Executive Branch cares
only about U.S. compliance with its treaty obligations and is unwilling to take any
effective measures to ensure that there are negative consequences for foreign gov-
ernments that consistently fail to comply with their treaty obligations to the United
States and that support, in a variety of ways discussed in this statement, the com-
mission by their citizens of Federal and state felonies against American children
and their parents.

The situation for foreign left-behind parents is very different. According to statis-
tics supplied to the General Accounting Office (GAO) by the National Center for
Missing and Exploited Children (NCMEC), the combined efforts of the State Depart-
ment, the Justice Department, U.S. courts, and U.S. law enforcement have ensured
that more than 90 percent of children abducted to or retained in the United States
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in recent years have been sent back to foreign countries. In some cases, U.S. law
enforcement agencies have wrongfully assisted foreign parents and simply taken
children from American citizens without a hearing or any other form of due process
of law. Ironically, the U.S. returns virtually 100 percent to some of the worst offend-
ing. countries, such as Sweden and Austria. Moreover, as explained below, many of
these children were brought to or retained in the United States for valid reasons,
such as the impossibility of their American parents receiving fair treatment or even
enforceable visitation of any kind from the foreign courts concerned. These children
should not be sent away from the United States. But they are, because the Execu-
tive Branch has failed to educate American courts and family law practitioners
about the grave risks (within the meaning of Article 13b of the Hague Convention)
of sending them to countries where they will be denied any contact with their Amer-
ican parents unless the foreign parent decides otherwise.

As described below, foreign government support for abduction and wrongful reten-
tion of American and other children continues unabated. Because American lawyers
and U.S. Government officials continue to have great difficulty in comprehending or
even believing the point, it cannot be repeated too often that parents in our position
cannot gain legally enforceable access to or visitation with our children in the coun-
tries where they are held hostage, let alone the United States, unless the abductor
permits it.

In other words, the reality that would be helpful for this Subcommittee and Con-
gress in general to address is that the problem goes well beyond the fact that for-
eign governments are violating their treaty obligations to the United States with im-
punity, refusing to return American children under the Hague Convention, stealing
custody jurisdiction from American courts, and awarding sole custody to their citi-
zens who have committed Federal and state felonies. Even at that point, one might
reasonably assume, as I did, that the worst case scenario is being a noncustodial
parent with only 4 to 6 weeks of visitation in the United States each year. Regret-
tably, the fact is that most American children are completely and permanently lost
to their American parents, families, friends, and home environments.

Accordingly, American parents of abducted children are, in most cases, faced with
a clear choice: abandon their children or conduct a rescue operation. For those who
make the latter choice, it is hoped that Congress will ensure that they are fully sup-
ported by the U.S. Government and that the current practice of subjecting them to
a two-front war (e.g., by means of extradition) is, terminated.

Immediate Remedies

This intolerable and indefensible situation would begin to improve literally over-
night, if the Executive Branch took several actions that cost nothing. The first such
action is simply to begin publicly telling the truth about these cases. If nothing else,
however, the conduct of the State and Justice Departments during the past year has
conclusively demonstrated that they will not take such actions voluntarily. Among
other things, the Hague Convention Compliance Report submitted to Congress by
the State Department violates both the letter and spirit of the statutory reporting
requirement in P.L. 105–277, the Task Force Report to the Attorney General is an
attempted fraud on Congress that has nothing to do with reality, all pending legisla-
tion (Section 203 of H.R. 2415 and Sections 201–203 of S. 886) has been subjected
to unprincipled opposition without any constructive alternatives suggested, NCMEC
has been successfully pressured by the State and Justice Departments into continu-
ing to assist primarily foreign parents at U.S. taxpayer expense with only limited
help and information provided to American parents, and the senior State Depart-
ment official responsible for this area (Assistant Secretary Mary Ryan) has declared
in an appalling letter to Insight Magazine that these cases are essentially mere pri-
vate child custody disputes and that we should be encouraged by a return rate for
American children of well under 50 percent. In her April 1999 letter, which is an
insult to the memory of all abducted American children, Ryan claimed that there
were returns, some form of visitation, or consular access in 52 percent of the cases.
Since the latter two categories are unenforceable, that means the actual return rate
is way below 50 percent. More recently, in her October 14 testimony to the House
International Relations Committee on this subject, Ryan suddenly claimed a return
rate of 72 percent, which is false. The only real hope for American children and
their parents is that Congress will enact legislative directives that:

• require the Justice Department to report every 6 months on its enforcement of
the IPKCA (indictments, convictions, extradition requests, countries involved,
etc.)

• require the State Department to address family rights and parental child ab-
duction in each country report of the annual human rights reports, in accord-
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ance with Section 203 of S. 886 as supplemented by subjects covered in the
original version of Section 203 of H.R. 2415 (e.g., whether a country can and
will enforce a child’s right to have access to both parents even if they reside
in different countries, whether a country provides financial support to its abduc-
tors, whether a country recognizes the principle of comity and respects the laws
and court orders of other countries on custody and visitation, whether a country
has criminal legislation that effectively shields its abductors and targets foreign
parents attempting to exercise their custody rights, whether statistics show that
a country’s legal system demonstrates gender or national bias in child custody
cases)

• require the State Department to disseminate an interpretation of Article 13b of
the Hague Convention to all U.S. courts (with notice to all Hague Convention
Parties and announcement at the next Hague Convention Review Conference)
that ‘‘grave risk’’ to the child as a basis for nor-return includes situations where
the child(ren) would be returned to a country with a legal system that has no
effective means of enforcing visitation in the United States (or anywhere else)
for the American parent or enforcing any other aspect of its civil court orders
(i.e. a legal system that has nothing comparable to contempt of court)

• require the State Department to conclude bilateral agreements with the worst
offending countries concerning access and visitation

• prohibit the State and Justice Departments from assisting foreign parents in
domestic litigation until they uniformly assist American parents in Federal or
state court litigation financed by foreign governments and brought to challenge
or subvert U.S. court orders

• require the State and Justice Departments to inform all extradition treaty part-
ners that the United States will not extradite its citizens for the offense of pa-
rental child abduction to any country that does not extradite or effectively pros-
ecute its nationals for that offense and does not consistently return requested
children under the Hague Convention

• require the Executive Branch to transform its contract with NCMEC to process
‘‘incoming’’ of cases into a contract for NCMEC to assist only with ‘‘outgoing’’
cases, to transfer all ‘‘outgoing’’ case files from the State Department to
NCMEC, and to inform all Hague Parties that NCMEC will no longer assist
with ‘‘incoming’’ cases

• mandate that NCMEC take an assertive advocacy role on behalf of American
children and parents with BOTH foreign governments and the U.S. Government

• terminate the State Department’s authority under P.L. 104–193 (Section 459A)
to conclude reciprocal child support enforcement agreements and require the
State Department to inform the states that foreign child support orders should
not be enforced in cases where the American parent has no enforceable visita-
tion in the United States or there has been a violation of U.S. law or court or-
ders, Federal or state felonies, failure to return a child under the Hague Con-
vention, and so on.

Recent Executive Branch Performance—Report to the Attorney General

‘‘We cannot push too hard in the Johnson case because that might jeopardize
the return of children in other cases.’’

(Assistant Secretary Mary Ryan)
‘‘I don’t work for the American people, I work for the Secretary of State.’’

(Assistant Legal Adviser Catherine Brown)
‘‘Why are you calling about the Johnson case? That case is closed.’’

(Response to NCMEC by Ellen Conway of the Office of Children’s Issues)
These are actual statements concerning my daughter’s case or child abduction

generally made to me or others by State Department officials who are supposed to
be responsible for obtaining the return of abducted American children. They will
give you some idea of what American parents experience when they deal with the
State Department, and why this function needs to be shifted elsewhere, with the
Department placed in receivership in this area by Congress in the interim. The first
statement is a classic expression of appeasement. The second may confirm many
suspicions about the State Department, but was also both honest and sincere, which
is precisely the problem. And the third raises the issue of the State Department
writing off American children by closing their cases as soon as the foreign govern-
ment makes a final denial of the U.S. request for return. You know about this mat-
ter because the State Department told you that there were only 56 ‘‘unresolved’’
Hague cases in its Hague Convention Compliance Report to you last spring. As a
Marine who was trained from Day 1 never to leave anyone behind and as a citizen
who admires and supports the MIA effort, I find the bureaucratic closing of our chil-
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dren’s cases particularly offensive. My understanding is that no one, from the Presi-
dent on down, has the authority to write off American citizens, especially our young-
est ones.

Rather than alleging dereliction or incompetence at the State and Justice Depart-
ments, it is really only necessary to look at Executive Branch actions and inaction
during the past year. particularly with regard to three matters: the State Depart-
ment’s Report to Congress on Hague Convention Compliance, the so-called Task
Force Report to the Attorney General, and State Department opposition to proposed
legislation. All three are addressed in my October 14 testimony to the House Inter-
national Relations Committee. This statement concentrates on the Report to the At-
torney General because the Justice and State Departments are attempting to por-
tray it as something other than just a repackaging of the status quo.

The Attorney General promised this report to the Senate Foreign Relations Com-
mittee last fall in order to gain the release of 38 law enforcement treaties being held
up because of the poor performance of the Executive Branch in the child abduction
area. The Report submitted to Congress has virtually nothing to do with the reali-
ties facing American parents and is a blatant attempt to perpetrate a fraud on Con-
gress by giving the impression that the Executive Branch intends to do something
other than maintain the status quo. The Report is an example of the oldest game
in Washington: production of a ‘‘blue ribbon’’ report by bureaucrats under fire to get
Congress, the media, and the public off their backs WHILE CHANGING NOTHING.
This Report is noteworthy only for what it omits and conceals. NCMEC recognized
this early in the drafting process and withdrew from the project in a hard-hitting
written dissent available to the Committee, but the fails to make clear that NCMEC
is NOT one of the drafters. Any credible GAO Report would have to evaluate this
Report in detail and should discuss the facts that the Report does not explain the
discrepancies between the Report’s rhetoric and actual Executive Branch conduct
(opposition to legislation, thorough reporting, release of documents to parents) and
the innumerable gaps, ambiguities, and cover-ups in the Report, including:

• no game plan for diplomatic and other responses to foreign government Hague
violations or other forms of support for abduction/retention of American children

• no mention of the central importance of the absence of anything comparable to
contempt of court in most Hague countries, thus ensuring total loss of children
not returned under the Convention

• no indication that anything other than the status quo will be maintained with
business as usual even with the worst violators of the Hague Convention and
worst non-Hague countries

• no revelation of the largely successful effort to freeze NCMEC out of ‘‘outgoing’’
cases

• no clear recognition that these are not ‘‘private custody disputes’’
• no disclosure of how bad the numbers are (see NCMEC memorandum to GAO)
• no recognition that a ‘‘grave risk’’ within the meaning of Article 13 of the Hague

Convention exists from countries that cannot effectively enforce access or visita-
tion

• no recognition of the consequences of failing to educate U.S. courts about the
nature of foreign government support of child abduction and retention

• no hint of DOJ refusal to enforce the 1993 International Parental Kidnapping
Crime Act

• no hint of general DOJ refusal to request extradition
• no acknowledgment of the human rights standards that are being violated and

the differing approaches of the First Lady (who is legally and morally right) and
the State Department

• no mention of foreign government threats and demands against American par-
ents concerning reimbursement of child support and legal fees paid to abductors

• no mention that the Executive Branch fails to monitor domestic litigation
against American parents financed by foreign governments

• no strategy for dealing with extortionate demands by even the best Hague coun-
tries (e.g., the UK) for costly ‘‘undertakings’’ by the American parent, as in the
Lebeau case

• no acknowledgment that foreign governments claim ‘‘private custody disputes’’
while hiding behind their sovereign immunity in hiring and paying American
lawyers to represent abductors in abusive litigation in U.S. courts intended to
exhaust American parents financially

• no hint of State’s negotiation of child support enforcement agreements with for-
eign governments without safeguards or exclusions to protect left-behind Amer-
ican parents

• no revelation of State’s policy of closing cases and compartmentalizing them at
the lowest level to avoid any impact on bilateral relations.
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GAO REPORT: Senator DeWine of this Subcommittee is among those who have
requested a GAO report on the performance of the Executive Branch in this area.
As indicated above, a credible GAO report must thoroughly evaluate the Task Force
to the Attorney General along the lines suggested and address those issues wholly
apart from the context of the Report to the Attorney General. GAO has been sup-
plied with the names and addresses of dozens of American parents, attorneys, and
others familiar with the performance of the Executive Branch concerning inter-
national child abduction and retention. GAO needs to interview these people and
form its own conclusions. Among other things, a GAO report should include:

• Scope of the problem with complete statistics
• Adequacy of existing legislation
• Adequacy of cooperation with NCMEC and American parents
• Refusal of State to include the subject in the Human Rights reports
• Adequacy of the Hague Convention Report to Congress
• Adequacy of Executive Branch cooperation
• Disparity between return rates from the U.S. versus to the U.S.
• Review of case files to ascertain adequacy of State services to parents
• State’s criteria for closing cases
• Executive Branch strategy for dealing with violator countries
• Treatment of American parents (access to documents, protection from foreign

child support demands, frequency of contact)
• Cooperation and support from embassies and the State Department overall.

Foreign Government Support for International Parental Child Abduction and
Wrongful Retention of Children

The principal purpose of this statement, as indicated above, is not only to discuss
individual cases or countries, but rather to provide a general description of foreign
government support for the abduction and retention of American children, the re-
sponse of the United States Government, and proposed Congressional actions to as-
sist American children and parents affected by the crime of international parental
child abduction and retention. Accordingly, information on my daughter Amanda’s
case and my experience with the Swedish legal and social welfare systems is only
provided as an example of what often confronts left-behind American parents.

SIX PILLARS OF GOVERNMENTAL CHILD ABDUCTION OR WRONGFUL RETENTION

While the present overall Swedish legal and social welfare system may well be
one of the worst adversaries that a left-behind American parent can face, at least
some elements of that system exist in many other countries, especially in European
civil law countries. The Swedish system includes all of what could be called the Six
Pillars of governmental child abduction and retention:

(1) undeniable bias against foreign parents by the courts (compared to the
very high rate of returns of abducted children from the U.S. ordered and en-
forced by U.S. courts);

(2) no enforceable visitation or other parental rights for foreign parents
(owing to the absence of anything comparable to our contempt of court mecha-
nism);

(3) no concept of comity (reciprocal enforcement of foreign court orders, in-
cluding custody orders agreed to by their nationals);

(4) payment of unlimited legal fees for their nationals who abduct or retain
children in all litigation at home and in the U.S. (in both Hague Convention
and regular custody proceedings);

(5) aggressive action by police and prosecutors against foreign parents in en-
forcing criminal legislation specifically drafted and intended to protect their
child abductors/retainers;

(6) ‘‘address protection’’ programs that enable abductors/retainers and the
children involved to disappear even from U.S. consular officers, with the aid of
the police and social welfare agencies.

In short, these are NOT ‘‘private child custody disputes,’’ as Germany and Sweden
try to claim in these cases, and as Executive Branch officials who may wish to write
off the children concerned and do business as usual with such countries would like
to believe. The following are not ‘‘private’’: treaty violations, Federal and state felo-
nies, human rights abuses, government payment of legal fees and other financial
support, foreign government failure to provide civil or criminal remedies to left-be-
hind American parents, foreign government refusal to respect U.S. laws and court
orders.
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American parents in such cases are often essentially alone against the power and
wealth of the governments concerned. Of course, individual parents capable of inter-
nationally abducting or wrongfully retaining children are to be found in every coun-
try. The question, therefore, is whether their governments will control their conduct
and protect the parental rights of foreign parents, especially in light of the inter-
national legal obligations of all countries under either (or both) the Hague Conven-
tion and human rights treaties that guarantee the role of both parents and the right
of children with parents of different nationalities to spend time in both countries.

Because it has proven nearly impossible for Executive Branch officials and other
Americans (especially judges and lawyers) to believe, it must be repeated that, as
a practical matter, the exercise of jurisdiction over an abducted or wrongfully re-
tained American child in a regular child custody proceeding by a German or Swed-
ish or Austrian or Danish court (with the inevitable grant of effective sole custody
to the non-American abducting parent whether or not it is called ‘‘joint’’ custody)
is equivalent to termination of the parental relationship between the child and the
American parent. Even if some form of access or visitation is awarded on paper,
American parents have no legally enforceable rights of any kind in such countries.

INTERNATIONAL PARENTAL KIDNAPING CRIME ACT OF 1993

This Act should either be revised (if that will result in greater willingness of U.S.
Attorney’s offices to utilize it) or be enforced as it stands when Hague Convention
remedies are exhausted or inapplicable, or the left-behind parent so requests. At
present, despite the best intentions of Congress, the 1993 Act is not only a failure
in helping Americans (there have been few indictments, and fewer still convictions
and provisional arrest requests under the Act), but it has become an effective tool
for foreign child abductors and retainers. Under some extradition treaties, it actu-
ally creates dual criminality where none existed before, so that American parents
who rescue their abducted children can be extradited to countries that refuse to ex-
tradite their nationals for parental child abduction or any other offense and also
refuse to return children consistently (or at all) under the Hague Convention.

Moreover, to add insult to injury for the victims of child abduction or wrongful
retention who know that the Department of Justice will generally not implement
the 1993 Act, its mere existence (and the purely theoretical possibility of prosecution
of foreign abductors or retainers) is being used against American parents in Hague
Convention and regular custody litigation in the U.S. and abroad. Attorneys for
child abductors/retainers, including those hired and instructed by foreign govern-
ments that are U.S. treaty ‘‘partners,’’ have argued that the fear of prosecution
under the 1993 Act justifies the denial of applications for return of children under
the Hague Convention, as well as refusal of abductors/retainers to appear in U.S.
custody proceedings. This latter argument concludes with a demand that U.S. courts
defer to the jurisdiction of the foreign court.

That was precisely the argument made in Virginia to the trial court and the Court
of Appeals in my daughter’s case by the attorney hired by the Swedish Government.
Fortunately, the Virginia judge cut through the argument by asking whether the
abductor would immediately return to Virginia with the child if given immunity
from prosecution. This bad faith argument fared no better in the Court of Appeals.
But the argument that the children should not be sent back to the U.S. under the
Hague Convention if the local parent faces criminal charges will almost certainly
succeed in many foreign courts.

With regard to implementation of the 1993 Act, the approach being taken by some
U.S. Attorney’s offices concerning the Act cannot possibly be consistent with the in-
tent of Congress. Although the Act places both wrongful removal (or abduction) of
a child from the United States and wrongful retention abroad on the same level,
as does the Hague Convention, wrongful retention abroad is effectively being read
out of the Act by some prosecutors as not serious enough to merit indictment.

Moreover, some prosecutors have unilaterally added as an affirmative defense
that a child abductor or retainer is attempting to obtain a local custody order abroad
and would already have succeeded so but for Hague Convention proceedings freezing
the local custody process. In like manner, some prosecutors are incorrectly asserting
that a foreign court order denying return of the child(ren) under the Hague Conven-
tion constitutes a defense under the Act. Disregarding the entire object and purpose
of the Hague Convention in Article 1 (respect for the custody laws of other Parties
to the Convention), such prosecutors apparently have no difficulty with individuals
who clearly violate U.S. court orders and custody rights, as long as they are also
attempting to persuade a foreign court to ignore the orders and unilaterally take
jurisdiction over the case. In essence, this approach gives immunity from prosecu-
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tion, so long as abductors are using the legal process in their home country, no mat-
ter how corrupt, incompetent, or biased against foreign parents it may be.

Even when Hague Convention remedies are inapplicable or have been exhausted,
and thus utilization of law enforcement mechanisms will not jeopardize return of
the child(ren), left-behind parents hear a litany of excuses for failure to implement
the Act or to use it in any way to pressure abductors into returning the child(ren).
The latter approach does not constitute misuse of the criminal process to achieve
a civil law objective, as some might argue. Rather, it would constitute use of a crimi-
nal law to bring a halt to criminal conduct, which is presumably what Congress in-
tended. At the moment, the point is moot because the 1993 Act is being used far
more by foreign governments against Americans than by the U.S. Department of
Justice.

In litigation financed by foreign governments, as noted above, its mere existence
is cited as a reason not to return children to the United States in European courts
and as a reason to defer to European jurisdiction in U.S. courts. Adding to the irony
of the general refusal by U.S. law enforcement authorities to implement the 1993
Act is the very aggressive enforcement by some European law enforcement authori-
ties of laws or policies that protect local child abductors and target foreign parents
who attempt to exercise their sole or joint custody rights. An example of such a
criminal law from the Swedish penal code is attached to this statement. It has been
used as a justification for aggressive Swedish police action against several American
fathers, including me.

Especially in Scandinavia, mothers also increasingly have the option of going ‘‘un-
derground’’ or otherwise stalling long enough to have the case reopened, with the
best interests of the child(ren) then being found to require remaining in place be-
cause they are fully resettled. Of course, in social welfare States where the govern-
ments continue to pay legal fees, child maintenance, and other allowances to child
abductors, the authorities can easily find those who go ‘‘underground’’ if they want
to.

While a few countries that provide legal aid to both parties in Hague cases with-
out regard to need (e.g., the United Kingdom) may have a valid complaint about the
failure of the United State’s to provide legal aid to anyone, the situation is far worse
where a government pays unlimited legal fees at home and abroad for its child ab-
ductors, so that left-behind American parents are confronted by the deep pocket of
a foreign government not only in foreign courts but also in U.S. courts. The point
is that foreign parents are not in any way up against the U.S. Government in ab-
duction cases here.

United States Government Response (or lack thereof) To Foreign Government Sup-
port of International Parental Child Abduction and Wrongful Retention of Chil-
dren Abroad

Today, when an American parent faces the nightmare of international child ab-
duction or wrongful retention abroad, he or she does so alone in most respects. Legal
fees and other expenses can quickly mount to tens of thousands of dollars. A decade
after U.S. ratification of the Hague Convention on the Civil Aspects of International
Child Abduction, there is still no central repository of reliable information and ex-
pertise in the Executive Branch that can quickly and effectively supply accurate
basic data on the legal system, child custody institutions, law enforcement system,
social welfare system, legal aid program, and Hague Convention performance of the
abductor’s country. The left-behind American parent thus has little basis for evalu-
ating the options available.

Some of the information supplied by the Executive Branch last year to the Senate
Foreign Relations Committee in order to obtain the release of 38 law enforcement
treaties was inaccurate, incomplete, and misleading, particularly the implication
that ‘‘everybody does it’’ and that the United States is no better than most other
countries. That implication is false, and the Executive Branch knows it. Moreover,
the frequent claim by the Executive Branch that elementary but essential informa-
tion on a variety of matters concerning foreign legal systems in connection with
child abduction or child custody is ‘‘not available’’ to the Executive Branch is untrue.
This information is readily available and could be obtained without difficulty or ex-
pense from American embassies, experts in the field, local attorneys, and American
parents who have learned the hard way. The Executive Branch simply does not
want Congress to have this information because of the likely Congressional reaction.

Although all concerned would presumably agree that prevention and deterrence
of child abduction or wrongful retention are the ultimate goals, little is being done
in this area. Dissemination of information on the key institutions, laws, and child
custody practices of other countries is the key to eliminating much of the secrecy
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and ignorance that leads to successful child abductions and retentions. Countries
whose legal systems and child custody institutions guarantee frequent non-compli-
ance with the Hague Convention or no visitation or other rights for American par-
ents need to be publicly identified and analyzed in depth.

There is no monitoring by the Executive Branch of U.S. litigation financed by for-
eign governments against left-behind American parents (or responsiveness to re-
ports of such litigation), so that U.S. Government statements of interest or amicus
curiae briefs can be filed in landmark cases. Instead, the Executive Branch partici-
pates in Hague Convention and perhaps other litigation on behalf of foreign parents
while failing to help Americans up against the deep pocket of foreign governments
trying to reverse or undermine U.S. court orders. Assisting Americans would not re-
quire a significant increase in resources. In two recent cases, statements of interest
from the U.S. Government of only a page or two would have been invaluable. In
my own case, I prevailed in upholding the U.S. custody order in the highest courts
of Virginia, but only at a personal cost of more than $20,000 while the Swedish Gov-
ernment financed this bad faith litigation to exhaust my financial resources while
having no intention of respecting any result adverse to the Swedish abductor. In the
other case, Mark Larson of Utah lost in the 10th Circuit for acting precisely in ac-
cordance with U.S. Government policy and advice in Hague Convention cases. In
view of the strong dissenting opinion, literally a few sentences in a U.S. Government
statement of interest might have made a difference.

In contrast, foreign Central Authorities often work just as hard to assist their na-
tionals who abduct or wrongfully retain children as they do for their nationals who
are victims of these offenses. In the case of the Swedish Central Authority, its sup-
port of child abduction and wrongful retention include such means as coordination
of litigation strategy in both Sweden and the U.S. against American parents. This
has included creative attempts to:

(a) use the Uniform Child Custody Jurisdiction Act in U.S. courts to obtain
for Sweden the status of an American state for purposes of jurisdiction and en-
forcement of Swedish custody orders, and,

(b) use the mere existence of the 1993 International Parental Kidnapping
Crime Act in both Swedish and U.S. courts as a justification for not returning
children to the U.S. on the pretext that the Swedish abductor might be pros-
ecuted (which adds insult to injury in view of the fact that the Justice Depart-
ment will only rarely enforce the Act).

Other activities of the Swedish Central Authority have included automatic dis-
tribution of Swedish and U.S. Government documents and information to Swedish
abductors and their attorneys (while the State Department tells Americans to file
Freedom of Information Act requests), informing the Swedish police and prosecutors
that American child custody orders have no validity in Sweden in contravention of
the whole object and purpose of the Hague Convention set out in Article 1, trans-
lation only of court decisions and other documents favorable to the Swedish abduc-
tor, and so on. Such conduct by a foreign government, especially its Central Author-
ity for an international convention against child abduction and wrongful retention,
should receive the widest possible exposure and censure.

Litigation in the United States financed by foreign governments against Ameri-
cans who are already the victims of crimes committed by nationals of those govern-
ments should at least raise some serious questions about possible abuse of sovereign
immunity. For example, the Swedish Government attempts to put a legal gloss on
the abductions and wrongful retentions committed by its citizens by pursuing frivo-
lous appeals of U.S. custody orders all the way to the supreme court of the states
concerned even when the children have been held hostage in Sweden for years.
Roughly five years ago, Julia Larson was abducted to Sweden from Utah for the
third time and my daughter Amanda was wrongfully retained in Sweden. Neither
child has been in the United States nor been allowed normal contact with their
American families, but the Swedish Government has considered it necessary to try
to make everything look ‘‘legal’’ by attacking the Utah and Virginia custody orders
in extremely expensive and time-consuming litigation. An effort in Virginia to sat-
isfy a money judgment against the abducting mother by garnishing the retainer
paid to her attorney was blocked by an affidavit (attached) declaring that all funds
held by the law firm are directly from ‘‘the Kingdom of Sweden’s legal aid agency.’’

Several additional preventive and remedial actions by Congress are needed to
‘‘level the playing field’’ for American parents facing off against foreign govern-
ments. Congress is confronted daily with many competing demands that have seri-
ous resource implications. This request does not. It seeks only the requisite political
will to accomplish the objectives of better protecting American children from inter-
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national parental kidnaping, especially when such conduct is directly supported by
foreign governments.

Proposed Congressional Actions Against International Child Abduction

In view of the overall poor performance of the State and Justice Departments for
many years, receivership is necessary. Accordingly, the following proposals do not
constitute micro-management.
(1) U.S. Central Authority

PROPOSALS: (A) Amend ICARA if necessary or otherwise direct that the U.S.
Central Authority for the Hague Convention be shifted immediately from the State
Department to the Civil Division of the Justice Department (with the State Depart-
ment directed to provide all support and assistance requested), taking into account
the need to improve such areas as:

• training and expertise of personnel
• continuity and institutional memory of personnel
• number of personnel available
• caseload of personnel
• quality, quantity, and nature of legal support available
• the balance between child abduction/retention cases and ‘‘good relations’’ in bi-

lateral relations
• the role of regional bureaus and American embassies
• general openness and a willingness to provide left-behind American parents

with all available information and documentation.
(B) Direct that NCMEC cease handling incoming cases and play the same role for

‘‘outgoing’’ cases (i.e., abductions from the U.S. and retentions of American children
abroad) that it has been playing for ‘‘incoming’’ cases, with a mandate for assertive
advocacy on behalf of American parents on all fronts.
(2) Human Rights and Prevention, Publicity, and Accountability (See also pages 43–

53)
PROPOSALS: (A) Human Rights: In the ‘‘children’s rights’’ section of the annual

human rights report on each country, direct that the child custody system be sum-
marized, including gender bias or bias against foreigners based on statistical evi-
dence, enforceability of visitation/access for noncustodial parents (i.e., is there any-
thing comparable to contempt of court?), payment of legal fees for host country na-
tionals in custody or abduction cases, criminal legislation that protects abductors/
withholders, compliance (or not) with the relevant provisions in the Convention on
the Rights of Child on the role of both parents, the right of children in international
cases to spend time in both countries, etc. The U.S. is not a Party but has signed
and complies with the relevant provisions to a far greater extent than most States
Parties.

• Each year, the annual human rights report is eagerly awaited, widely dissemi-
nated, and, unlike most government reports, widely read throughout the world.
One important function that the annual human rights reports should perform
is prevention, as ‘‘human rights advisories’’ comparable to travel advisories; i.e.,
to alert potential victims of current and/or ongoing, systemic human rights
abuses. If just one child from ANY country is saved from being lost because a
judge, attorney, parent, or family friend reads or hears about government-sup-
ported child abduction/retention in a given country, then an accurate and com-
plete report will have accomplished something both worthwhile and right. An
accurate and complete report on countries such as Sweden would constitute a
great service to American and other parents who might be warned in time to
avoid losing their children.

• This subject belongs in the Human Rights Reports on its merits based on the
numerous provisions in international human rights instruments that are vio-
lated by foreign governments in these cases. The First Lady has been right mor-
ally and legally in repeatedly declaring that international child abduction and
retention are a human rights matter. State Department opposition is ludicrous,
especially in view of what IS covered in the reports already and the fact that
this is a systematic human rights abuse against Americans, whereas the cur-
rent reports are devoted almost exclusively to what foreign governments do to
their citizens.

(B) Enact a permanent annual reporting requirement on Hague Convention Com-
pliance to cover retention cases and any case where the child is not returned to the
United States not resolved within 6 months, and to include lists of countries that
do not have anything comparable to contempt of court and cannot enforce their own
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civil court orders, that pay the legal fees of their abductors/retainers, that have
criminal legislation which effectively protects their abductors/retainers, etc.
(3) Bilateral Relationships

PROPOSAL: Review what type of relationship the United States should have with
governments that engage in the following conduct and attach consequences such as
no new law enforcement treaties or child support enforcement agreements if they:

• are directly engaged in facilitating, financing, otherwise supporting, and re-
warding criminal conduct against American citizens

• have in place any elements of a governmental child abduction system
• have refused return of American children abducted/retained in violation of U.S.

law or court orders
• have unresolved cases of abduction/retention of American children with no

meaningful or enforceable access for the American parent
• use their law enforcement authorities aggressively against American parents

whose children have been abducted/retained and rarely if ever use them to as-
sist American parents

• have failed to compensate American parents of abducted/retained children for
their legal and other expenses

• abuse their sovereign immunity by financing litigation in U.S. courts against
American parents while claiming that the cases are private custody disputes
and refusing to respect/enforce results adverse to their citizens.

(4) Extradition
PROPOSAL: Direct that the United States inform all extradition treaty partners

that the U.S. will not extradite its nationals for the offense of parental child abduc-
tion or related offenses to any country that will not extradite or effectively prosecute
its nationals and will not fully comply with its obligations under the Hague Conven-
tion.
(5) Mutual Legal Assistance Treaties (MLAT’s)

PROPOSALS: (A) Consider whether the United States should provide assistance
against a left-behind American parent in any case where there has been a child ab-
duction/retention in violation of U.S. law or court orders AND whether the United
States should provide assistance under any foreign law that criminalizes the at-
tempts of custodial parents (sole or joint) to exercise their parental rights in re-
sponse to abduction/retention of their child(ren). (e.g., See attached Swedish penal
law that has been used against several American parents of abducted/retained chil-
dren).

(B) Refuse to sign or ratify an MLAT with any country that consistently supports
international child abduction such as Sweden, in view of participation by Swedish
police and prosecutors in the commission of Federal and state felonies against
American citizens, Sweden’s blatant and continuing violations of its obligations
under related treaties, the unacceptable elements of Sweden’s legal and social wel-
fare system (summarized above), and the current and past cases of criminal conduct
and human rights violations against American children and their parents directly
facilitated, financed, rewarded, and supported in every conceivable way by the Gov-
ernment of Sweden.

(C) Deliver a message comparable to the following one that should be delivered
to Sweden to any country that engages in similar conduct; i.e., that no further con-
sideration will be given to moving forward on a mutual legal assistance treaty
(MLAT) until the Government of Sweden:

• terminates its comprehensive participation in ongoing Federal and state crimes
against American citizens, in particular the International Parental Kidnapping
Act of 1993 (18 USC 1204) and the comparable laws of each state

• acknowledges that American children over whom Swedish courts exercise cus-
tody jurisdiction are completely lost to their American parents unless the Swed-
ish parent decides otherwise, and takes effective remedial actions

• eliminates the Swedish Government Child Abduction System (see above), start-
ing with acknowledgment and elimination of the 5 pillars of the System (no
principle of international comity in the Swedish legal system, undeniable bias
by Swedish courts against non-Swedish fathers in regular custody proceedings
and guaranteed sole custody awards for Swedish child abductors, nothing com-
parable to contempt of court to enforce access/visitation, unlimited government
financing of legal fees and other expenses of Swedish abductors, and aggressive
Swedish law enforcement use of a criminal statute that targets non-Swedish fa-
thers)
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• resolves satisfactorily all pending cases of child abduction/retention by Swedish
citizens through return of the children to the United States and putting in place
immediately enforceable criminal remedies against the Swedish citizens in-
volved to prevent any recurrences

• implements and demonstrates the effectiveness of reforms of its legal and social
welfare system to deter or quickly resolve in an acceptable manner all future
cases, including in particular unsupervised and immediately enforceable access
to the children concerned guaranteed by something comparable to criminal con-
tempt, termination of legal aid for child abductors in civil proceedings, and
streamlining its legal system to prevent endless appeals and delays

• repeals its criminal law directed against non-Swedish fathers attempting to ex-
ercise sole or joint custody rights over children abducted or withheld by Swedish
mothers

• directs its police and prosecutors to cease harassing and attempting to intimi-
date American and other parents of abducted/retained children who attempt to
exercise their custody rights

• compensates American parents of abducted/retained children for all expenses of
litigation financed by the Swedish Government in both Sweden and the U.S.,
as well as all other costs and damages resulting from Sweden’s failure to com-
ply with its treaty obligations under the Hague Convention on the Civil Aspects
of International Child Abduction and the family/parent provisions of the Con-
vention on the Rights of the Child

• halts its abuse of sovereign immunity in aggressively litigating against Amer-
ican parents in U.S. courts with no intention of respecting or enforcing results
adverse to the Swedish citizen

• demonstrates that it will extradite or effectively prosecute Swedish parents who
engage in child abduction/retention.

(6) Child Support Enforcement
PROPOSAL: Terminate the State Department authority in P.L. 104–193 (Section

459A) or at least amend it to:
(a) prohibit any child support enforcement arrangement with a country that

does not have a legal system providing prompt, adequate and effective enforce-
able, unsupervised access/visitation IN THE UNITED STATES by means of
something comparable to contempt of court

(b) prohibit any child support enforcement arrangement unless it contains
ironclad guarantees that no American parent of an abducted/retained child will
be affected, harassed, or penalized in any way AND it expressly excludes any
case where there is or has been at any time:

• a violation of a U.S. custody order or U.S. custody law
• a violation of a Federal or state criminal law
• a denial of a request for return of the child(ren) under the Hague Convention

or a failure of the foreign Central Authority to comply with other Convention
obligations

• termination or reduction of any support obligation by a U.S. court
• an unpaid judgment or fine imposed by a U.S. court on the foreign parent
• a failure by the foreign government or its courts to provide rapidly enforceable,

unsupervised, and generous visitation in the United States with police assist-
ance and with no legal aid provided to the foreign parent violating a foreign or
U.S. custody order

• an inability or refusal by the foreign government/courts to control the conduct
of the foreign parent through contempt of court or other effective means

• an inability or refusal by the foreign government/courts to protect and promote
the exercise of parental rights by the American parent

(7) Implementation of the International Parental Kidnaping Act of 1993, 18 US 1204
PROPOSAL: Either mandate Justice Department enforcement of the Act or repeal

it, in view of the foreign government efforts to use the Act against Americans noted
above. At present, the law is primarily used against Americans and rarely enforced
by the Justice Department.

• If not repealed, require an annual DOJ report on the number of requests from
parents or their counsel for indictments, number of indictments, number of ex-
tradition requests, number of actual prosecutions, etc.

(8) Privacy Act
PROPOSAL: Require that left-behind parents be provided with the option (in

writing) to waive all Privacy Act rights so that their names can be given to parents

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00284 Fmt 6601 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



281

involved with the same country and to organizations (such as NCMEC) that can
help.

• Prohibit use of the Act to withhold any information or documents from left-be-
hind American parents

• Prohibit use of the Act on behalf of abducted American children or abductors
(even if U.S. citizens) as a basis for withholding information or documents from
left-behind American parents

(9) Freedom of Information Act (FOIA)
PROPOSAL: Prohibit use of FOIA as a basis for refusing release of ANYTHING

and EVERYTHING to American parents in child abduction/retention cases (informa-
tion, documents, diplomatic and other government-to-government correspondence,
etc.)

• these are not matters of national security; a left-behind American parent has
an absolute right to know everything that his government has done or failed
to do to obtain the return of the American children concerned

(10) Exception To Foreign Sovereign Immunities Act
PROPOSAL: Create an exception to the FSIA giving American citizens a cause

of action in U.S. district courts against foreign governments (and all their assets in
the United States) that directly engage in, facilitate, or otherwise support criminal
conduct against them and their children.
(11) Bilateral Claims

PROPOSAL: Consider the use of bilateral U.S. Government claims on behalf of
American children and their parents against foreign governments that have per-
mitted their nationals to abduct/retain American children (and perhaps provided as-
sistance and support).
(12) Office of Foreign Missions

PROPOSAL: Require OFM to: (A) regulate and monitor the hiring and payment
by foreign governments of American attorneys in cases of abduction/retention of
American children where U.S. civil/criminal law or U.S. court orders have been vio-
lated, and (B) monitor and discourage any harassment of American citizens by for-
eign government agencies demanding either ‘‘child support’’ for abducted/retained
American children or reimbursement to the foreign government of the legal fees it
has paid for someone who has abducted or retained American children.
(13) Interpretation of the Hague Convention

PROPOSAL: Direct that the Executive Branch inform all U.S. courts and Hague
Convention countries that the term ‘‘grave risk’’ in Article 13 of the Convention (as
a grounds for not returning a child) should be interpreted to include situations
where the country concerned cannot provide enforceable access or visitation owing
to the absence of anything comparable to contempt of court in its legal system.

ATTACHMENTS: As noted

THOMAS A. JOHNSON,
Alexandria, Virginia, April 25, 1997.

Subject: International Parental Kidnaping of Amanda K. Johnson
ROB CHESTNUT, ESQ.,
Chief, General Crime Section,
Office of the U.S. Attorney,
Eastern District of Virginia.

DEAR ROB: Thanks again for returning my call. Sorry I missed you on my way
out of town. I will be back in the office on May 12.

As I indicated in my message on Friday, the intent and language of Congress and
the President in enacting and signing the International Parental Kidnaping Crime
Act of 1993 were clear, and the reasons that you have given thus far for not pro-
ceeding are not consistent with the letter and spirit of the Act. Rather than repeat-
ing and supplementing previous arguments, I would simply ask at this point that
you and the U.S. Attorney look over the materials I am faxing. Combined with the
items you already have, the contrast could not be greater between the direct support
that Swedish nationals who commit felonies against American citizens receive from
the Swedish government and law enforcement authorities on the one hand, with the
situation of their American victims on the other hand.
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The first item consists of pertinent pages from the appellate brief in Virginia fi-
nanced and supervised by the Swedish government. Last August, I informed you
that the attorney hired by Sweden, Richard Crouch, tried to make an ‘‘inconvenient
forum’’ argument in the Alexandria Court by asserting that the abducting mother
would be prosecuted under the 1993 Act. When the judge expressed skepticism,
Crouch tried to gain ground by lying to the Court, claiming that one of his clients
was ‘‘being prosecuted under the Act.’’ You told me that no one has been charged
or prosecuted in your district under the 1993 Act and that you had not heard of
any cases nationwide. (There has apparently been at least one conviction under the
Act since last summer.) In any event, you will note from the marked portions of the
brief that Crouch (and the Swedish government) are adding insult to injury by at-
tempting to use the mere existence of the law that your Office refuses to enforce
in order to consolidate the successful commission of a crime covered by the Act.
There is something terribly wrong if you and the U.S. Attorney do not have a prob-
lem with a foreign government notorious in the child abduction field making such
a mockery of U.S. law (and the U.S. law enforcement system generally) in a case
involving a child from your district who is literally being held hostage, as the other
items demonstrate.

The second item (circled portion) is the Swedish penal code provision under which
I was arrested in September after picking up my daughter at her school, going to
McDonalds, and returning to our hotel. A Swedish prosecutor authorized my arrest,
and I was held for 48 hours as pure intimidation. Since there was insufficient evi-
dence of any crime even under the Swedish system, I was released and returned
home. But the ‘‘investigation’’ was dragged out for two months, during which I was
not allowed even to speak with Mandy by telephone because she was ‘‘a potential
witness.’’ I trust you agree that the ‘‘law’’ in question would be unconstitutionally
vague and against public policy here. Its only purpose is to protect Swedish child
abductors. Two senior Swedish prosecutors have told me that it is intended for use
against ‘‘fathers from the South’’ (Arabs and Africans), but conceded that it is also
useful against other lesser breeds such as Americans. Suffice it to say that Swedish
prosecutors take care of their own.

The third item is a translation of the police orders for the supervision of my visi-
tation with Amanda just before Christmas. There is no Swedish custody order. The
only custody order in the world gives me sole and exclusive custody. But the Swed-
ish police were willing to devote two officers for guard duty on three different days
in furtherance of criminal conduct. Your office is apparently unwilling to devote rel-
atively minimal time to paperwork in response to criminal conduct. In view of the
Swedish government’s acknowledgment in the appellate brief that the mother has
violated the 1993 Act, this action in December constituted direct participation by the
Swedish police in an ongoing felony. The fourth item is photographic evidence of
that criminal conduct.

The fifth item constitutes mail fraud and attempted extortion, and is probably
covered by RICO. The Swedes determined the monthly amount by taking one provi-
sion from the Virginia order that they are otherwise completely violating and ex-
trapolating a weekly amount of child support that was to be paid only about 55 per-
cent of the time until Mandy’s 18th birthday to cover 100 percent of the time. There
has been no Swedish custody hearing, but the Swedes are proud to be able to state
the results in advance and to recognize reality in assuming 100 percent of the time
with the mother, since there is no enforceable visitation under the Swedish ‘‘legal’’
system.

I hope that the sum total of these items will cause you to reconsider. Some cases
do come down to a clear choice between right and wrong. This is one of them.

SUMMARY OF THE SWEDISH GOVERNMENT SYSTEM OF INTERNATIONAL ABDUCTION
AND WRONGFUL RETENTION OF CHILDREN

In both domestic and international situations, cases of abduction and wrongful re-
tention of children by a Swedish parent are not merely ‘‘private custody disputes,’’
in view of the lack of effective remedies provided by the Swedish legal and social
welfare systems to the left-behind parent and the extensive Swedish government fi-
nancial, law enforcement, social welfare, and other support supplied to Swedish par-
ents who engage in abduction/retention of children.

In international cases where only one parent is Swedish (particularly where the
mother is Swedish), children not returned under the Hague Convention on the Civil
Aspects of International Child Abduction are, as a practical matter, completely lost
to their non-Swedish parents unless the Swedish mother decides otherwise. This is
the result of the Swedish legal system’s inability to effectively control the conduct

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00286 Fmt 6601 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



283

of Swedish parents and protect the rights of non-Swedish parents in the absence
of any judicial power comparable to contempt of court. In regular child custody pro-
ceedings, Swedish courts invariably grant sole custody to Swedish mothers and, as
noted, have no power to enforce visitation for non-custodial parents. Although a new
Swedish law entered into force on October 1, 1998 permitting Swedish judges for
the first time to impose joint custody over the objections of one parent, this law will
not be applied with any practical effect when a foreign father is involved. Moreover,
the terms of any such joint custody order will be just as unenforceable in Sweden
as the visitation provisions of a sole custody order. Similarly, although Swedish
legal principles permit sole custody to be shifted from a parent who denies access
to a child on the grounds that such a parent is unfit per se, it is highly unlikely
in such a case that custody would ever be shifted from a Swedish mother to a non-
Swedish father when the consequence would be that the child leaves Sweden to re-
side elsewhere.

Even in cases where a foreign parent has sole or joint custody under a non-Swed-
ish custody order and no Swedish custody order exists, there is no concept of comity
in the Swedish legal system, (despite Sweden’s obligation under Article 1 of the
Hague Convention to ensure respect for the rights of custody and access under the
law of other States Parties). Swedish law enforcement authorities, having been in-
formed by the Ministry of Foreign Affairs that foreign custody orders ‘‘have no valid-
ity in Sweden,’’ aggressively interfere with any effort by a foreign parent to exercise
his custody rights in Sweden and may arrest and prosecute him under a unique
Swedish penal law that effectively protects and rewards Swedish child abductors/
retainers.

In both Hague Convention and regular child custody litigation in Sweden and
abroad (including all possible appeals in Sweden, the other country concerned, and
the European system), the Swedish social welfare system provides unlimited pay-
ment of legal fees for Swedish citizens, thus significantly reducing the incentive for
the Swedish child abductor/retainer to compromise or otherwise settle the case. This
enables the Swedish citizen to pursue appeals to the highest courts of Sweden and
the other country concerned at no expense, while exhausting the financial resources
of most non-Swedish parents. In any event, Swedish authorities will not enforce or
otherwise respect foreign appellate judgments against Swedish parents.

In non-Hague cases, as demonstrated by the now leading decision of Sweden’s su-
preme court in the Ascough case during 1997 (children of Australian/British father
and Swedish mother residing in Singapore), the Swedish courts will take jurisdic-
tion and award sole custody to a Swedish mother even in cases where the children
were born outside of Sweden, clearly reside outside Sweden, have never resided in
or even visited Sweden, and were unquestionably abducted to Sweden.

In summary, Sweden’s overall legal and social welfare system concerning child
custody and parental child abduction/retention does not comply with numerous pro-
visions of human rights treaties to which Sweden is a Party, notably the Convention
on the Rights of the Child, the European Convention on Human Rights, and the
International Covenant on Civil and Political Rights as a result of six factors:

(1) the undeniable gender and national bias of Swedish courts, especially in
favor of Swedish mothers

(2) the absence of anything comparable to contempt of court to enforce visita-
tion or other parental rights for fathers (i.e., non-custodial parents)

(3) the unlimited financial support received in Sweden and abroad by Swedish
child abductors

(4) enforcement by Swedish law enforcement authorities of a criminal law in-
tended to protect and reward Swedish child abductors

(5) the lack of comity with respect to non-Swedish court orders, and
(6) the refusal of Sweden to extradite or effectively prosecute Swedish child

abductors.
Most notably, Sweden’s legal and social welfare systems are inconsistent with

both the letter and spirit of Sweden’s obligations under the Convention on the
Rights of the Child to ensure contact with both parents and, in international cases,
with both countries. Thus, Sweden cannot ensure compliance with the provisions of
the Convention most relevant to child custody and child abduction/retention: Arti-
cles 9, 10, 11, and 18. The United. States has signed but not ratified the Conven-
tion, but complies with these articles in practice to a far greater extent than Swe-
den.

AMANDA’S CASE

Voluminous documentation concerning Amanda’s wrongful retention in Sweden by
a Swedish diplomat and the Government of Sweden, as well as information on other
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American children abducted to Sweden, has already been supplied to Committee
staff. An updated chronology of the case is attached to this statement, along with:

• the unanimous decision of the Virginia Court of Appeals upholding the Virginia
Custody Order

• the Virginia Supreme Court Order dismissing further appeals
• Swedish Government demands for reimbursement of legal fees and child sup-

port paid to the abductor
• a Swedish criminal law intended and used to protect Swedish child abductors

and punish non-Swedish parents who attempt to exercise their custody rights
• photographs showing Swedish police participation in the continuing Federal and

state felonies against Amanda and me, and
• an outline of the Swedish Government’s System of supporting and financing pa-

rental child abduction.
With full support in every conceivable way from the Government of Sweden,

Amanda has literally been held hostage in Sweden since early 1995, in violation of:
• U.S. civil law and court orders to which the mother agreed in open court
• U.S. Federal and state criminal law
• Sweden’s international legal obligations under several treaties (The Hague Con-

vention on the Civil Aspects of International Child Abduction, the Convention
on the Rights of the Child, the European Convention on Human Rights, and
other human rights instruments)

• Sweden’s own civil and criminal laws on joint custody and child abduction
(which are never enforced against Swedish mothers), and

• the eligibility requirements for payment of all legal fees in Sweden and abroad
by the Swedish Government (which are apparently conveniently waived for
Swedish abductors).

The facts of the case are clear. Amanda, a U.S. citizen and resident from birth
(November 11, 1987), is also a Swedish citizen. She was a U.S. Government depend-
ent during her first two years while I was posted at the U.S. Mission in Geneva.
Mandy then lived with me in Virginia roughly fifty percent of the time until age
6, attending three years of preschool and kindergarten at Browne Academy in Alex-
andria, Virginia. She spent the rest of her time in New York with her mother, Anne
Franzen, who was the lawyer at the Swedish Consulate with lead responsibility for
child abduction and custody matters, and who was actually offered the position of
Head of the Swedish Central Authority for the Hague Convention upon leaving New
York. Despite being wrongfully withheld outside the U.S. for nearly five years now,
Amanda has still lived longer in an American diplomatic community or the U.S.
itself than in Sweden. She should have been living again in the U.S. since the
spring of 1995 under the agreed terms of a December 1993 Virginia custody order
and subsequent enforcement orders, which make clear that Amanda’s habitual resi-
dence continues to be Virginia, that the Virginia courts have continuing exclusive
jurisdiction over her case, and that the parents are prohibited from seeking custody
modification in any court anywhere in the world without the consent of the Virginia
court.

The case against Anne Franzen (Deputy Assistant Under Secretary for Human
Rights in the Swedish Foreign Ministry at the time) was so strong that four Swed-
ish courts either ordered Amanda’s return under the Hague Convention or held that
Sweden did not have jurisdiction over Amanda because she was only in Sweden
temporarily in accordance with the Virginia Custody Order to which the mother had
agreed. After endless delays, stays of execution, appeals, and litigation financed for
the mother by the Swedish Government in 8 separate proceedings in 6 courts (a
Hague process that lasted 17 months instead of the 6 weeks set forth in the Conven-
tion), the final court from which there was no appeal (the Swedish Supreme Admin-
istrative Court or Regeringsratten) reversed all the lower court rulings in a May
1996 decision that has been declared by the U.S. Government in diplomatic notes
to be a violation of the Convention and that has been rejected by the highest courts
of Virginia.

On August 9, 1996, with the abducting mother represented by counsel paid by the
Swedish Government, the Virginia Court granted me sole and exclusive custody,
made contempt findings, and issued several other forms of relief. There was never
a Swedish custody order of any kind concerning Amanda until an interim joint cus-
tody order was issued by a Swedish court in February 1999. The Virginia Custody
Order has withstood costly challenges in the highest courts of Virginia financed by
the Swedish Government, and remains the only final order in the world. But Aman-
da continues to be wrongfully withheld from me, the rest of her American family,
her home and familiar environment, and her country by her mother and by the Gov-
ernment of Sweden through a legal and social welfare system that fails to meet even
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minimal standards of due process of law (e.g., no rules of evidence and no prohibi-
tions on ex parte communications with judges).

Between December 1995 and June 1999, Amanda was able to see me on only five
occasions, for a total of 15 hours. On the second occasion (September 16, 1996), after
picking Amanda up at her school as a custodial parent unwilling to subject the two
of us to the continued degradation of supervised visitation that had unlawfully been
imposed for nearly two years at the time, I was wrongfully detained in her presence
four hours later at our hotel (where I had informed the mother we would be) by
four Swedish policemen at the abducting mother’s request. I was held in solitary
confinement for nearly 48 hours, despite (or actually because of) the fact that I have
sole custody under the only final Custody Order in the case and have joint custody
even under Swedish law. Although I was released, never charged with any offense,
and compensated by the Swedish Government for wrongful detention, the incident
has done incalculable harm to Amanda and to my relationship with her.

On the third and fourth occasions, in December 1996, I was only allowed to see
Mandy under police guard at her school, with the police challenging the presence
of the Vice Consul from the American Embassy an one occasion and making a fur-
ther mockery of my joint custody ‘‘rights’’ in Sweden (see attached photographs of
Swedish police car at Amanda’s school). Amanda and I did not see each other after
that demeaning experience in December 1996 until February 1999 when the abduct-
ing mother supervised some brief visitation.

Every element of joint custody has been violated: no school or medical records, no
photographs, no information on activities or general welfare have been provided to
me. There has been no response to any of the countless letters and packages sent
to Amanda. For the summers of 1997 and 1998, creative efforts by my Swedish and
American attorneys to arrange visitation in the United States with guaranteed re-
turns to Sweden (U.S. court orders ARE enforceable) or any type of supervised or
unsupervised access in Sweden were summarily rejected by the mother and her at-
torney. No assistance was provided by the judge now assigned to the case. The judge
who previously dismissed the mother’s petition for sole custody and upheld the Vir-
ginia Order has, not surprisingly, been removed from the case.

In February, an interim joint custody order was issued over the mother’s objection
because joint custody is now the norm in Sweden, although it has no practical en-
forceable meaning in Sweden. The terms of the order gave the mother de facto sole
custody, with only supervised visitation in Sweden. Even this meaningless ‘‘joint
custody’’ was reversed by the same judge in June 1999 at the mother’s request. Sev-
eral hours per day of supervised visitation took place for a few days in June 1999.
The good relationship between Amanda and me has survived despite all efforts by
the abductor and the Swedish Government to destroy it, but serious damage has
been done to the child (a nervous tick in both eyes). Amanda lived alone with me
in Virginia and attended three years of school roughly half the time for nearly 4
years, but everything possible has been done to de-Americanize her and eliminate
her relationship, with me.

In September 1999, an appeals court reversed part of the June 1999 interim
order, restoring joint custody-and saying that visitation (still limited to Sweden)
does not need to be supervised. Like everything else in the Swedish system, this
is not enforceable, and an effort for contact between Amanda and me during the Oc-
tober 8–10 weekend therefore collapsed over the issue of supervision.

INTERNATIONAL CHILD ABDUCTION AND WRONGFUL RETENTION IN SWEDEN

Name of Child: Amanda Kristina Johnson
Date and Place of Birth: November 11, 1987, Geneva, Switzerland
Current Location: Radjursstigen 14, 17072 Solna, Sweden
Telephone in Sweden: (8) 851436
ID Number in Sweden: 871111–0547
Wrongfully Retained in Sweden since January 1995
Four Swedish courts either ordered Amanda’s return under the Hague Convention

or denied Swedish jurisdiction
Final denial of return by Supreme Administrative Court (Regeringsrattan) in May

1996
Father: Thomas A. Johnson, 907 Dalebrook Drive, Alexandria, Virginia
• primary custodian since June 1995
• sole and exclusive custody of Amanda since August 1996
Mother: Anne Franzen or Anne Franzen Johnson (address and telephone above)
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• no custody order but given de facto sole custody rights by Swedish law enforce-
ment and social welfare authorities

Mother’s employer: Swedish Ministry of Foreign Affairs
• she is former Deputy Assistant Under Secretary for Human Rights
Proceedings: 14 separate proceedings in 10 different courts in New York, Virginia,

and Sweden with the Swedish Government paying the mother’s legal fees in ALL
Pillars of the Swedish Government Child Abduction System:
• no comity for foreign law or court orders despite Sweden’s obligations under Ar-

ticles 1 and 2 of the Hague Convention
• extreme gender bias and nationalistic bias in Swedish courts
• payment of all legal fees for Swedish abductors/ retainers in all proceedings in

Sweden and abroad by the Swedish Government
• nothing comparabLe to contempt of court in the Swedish legal system, so that

Swedish courts cannot control the conduct of Swedish parents or protect the pa-
rental rights of non-Swedes

• criminal law that targets non-Swedish parents with sole or joint custody rights
who attempt to exercise those rights.
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PREPARED STATEMENT OF PAUL MARINKOVICH, PARENT OF
ILLEGALLY ABDUCTED SON

Dear Chairman Thurmond: I greatly appreciate your invitation for my testimony
before the Subcommittee on Criminal Justice Oversight on October 27, 1999. Having
just returned from my testimony before the House Committee on International Rela-
tions on October 14, 1999, I regret that I can’t physically attend. I respectively ask
my testimony be entered into the record for your hearings as I feel that we have
a very serious problem with the United States Justice Department and the way they
have treated America’s illegally abducted children.

To provide you with a brief history, I have been involved in a three and a half
year battle to try and retrieve my illegally abducted son from an act of International
Child Abduction that took place on August 19, 1996. In that time I have worked
with many different agencies including; the courts of Sweden and Denmark, the
Central Authorities of Sweden and Denmark, the local and national police in Swe-
den and Denmark, the Swedish and Danish social systems, the Swedish Minister
of Justice, the Swedish Tax Authority, the European Parliament, the United States
Embassies in Sweden and Denmark, the courts of California and Texas, police de-
partments in California and Texas, the United States State Department, the Fed-
eral Bureau of Investigation, the United States Attorney’s Office and the Office of
International Affairs.

In addition, I have testified before the Senate Foreign Relations Committee along
side of Attorney General Janet Reno and just completed testimony before the House
Committee on International Relations. I have flown to Sweden eight times, to Den-
mark two times, to Washington four times and to Texas twelve times.

My case has been the subject of a Cbs Special Assignment, I have had 18 news-
paper articles in the United States (and am in process of working on the 19th and
20th), 16 newspaper articles in foreign papers (with 4 additional pending articles
due out this week), 10 television news shows in the United States (with 2 additional
shows pending), 8 television news shows (with the 9th airing at the same time as
your Committee hearings today), and have been the subject of an ABC internet arti-
cle.

Over this time, along with John Lebeau from Florida (who is testifying today), I
have started a non-profit corporation to help in the fight for our nations abducted
children and have worked at every angle, nationally and internationally, to help
change the systems of government that keep American citizens from their abducted
children.

With all my experience both here and abroad, I have never encountered an orga-
nization so arrogant, so unwilling to help, so untruthful, so unsympathetic, and so
unaccountable for their lack of effort as the United States Justice Department.

I testified on October 1, 1998, before the Senate Foreign Relations Committee, at
the invitation of Senator Jesse Helms. I was awarded sole legal custody of my son
by a Texas State court on October 21, 1996, but my son was abducted by his non-
custodial mother to Sweden. An indictment was subsequently issued by the Grand
Jury for the abductor’s arrest on May 28, 1997 for violation of Title 18, United
States Code, Section 1204(a). The case is further identified as criminal no. C–97–
129.

On October 20, 1998, I had a telephone conference with my legal council, Mr.
Howard Fox, Assistant United States Attorney from Corpus Christi, Texas, Mr. Tim
Hammer, Special Agent Abel Pena of the Federal Bureau of Investigation in Corpus
Christi, Texas, and Ms. Terry Schubert of the Office of International Affairs at the
Department of Justice.

It was my and my attorney’s distinct impression that Mr. Hammer and Ms. Schu-
bert were attempting to verbally club me into silence by threatening to open false
sexual abuse allegations against me. They then warned me never to contact Mr.
Hammer or Ms. Schubert about my son’s case. I was then bluntly informed that I
have no right to know anything about the Red Notice that was already supposed
to be in place. It was further implied that the Department of Justice would not issue
a provisional arrest warrant against the abducting parent because of my testimony
before the Senate Foreign Relations Committee.

I have been exonerated of the false sexual abuse charges by courts in both this
country and Sweden, have passed lie detector tests and court ordered psychological
evaluations, as well as having undergone extensive investigation by the Federal Bu-
reau of Investigation, and yet Mr. Hammer and Ms. Schubert attempted to use
these false allegations as leverage to silence me.

Then, to add insult to injury, Mr. Hammer explicitly informed me that he would
no longer approve any deal to facilitate the return of my son in exchange for the
abducting parent being charged with a lesser offense. Just two months prior, Mr.
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Hammer offered to drop all charges if the abducting parent would return my son.
In essence, Mr. Hammer and my Justice Department have informed me that the
prosecution of the abducting parent takes precedence over the return of my son and
the assurance of his health, safety and welfare. This decision was made after I testi-
fied before the Senate Foreign Relations Committee and participated in extensive
media coverage.

The message so very clearly conveyed to me is that my punishment for being per-
sistent in my exhaustive attempt to protect my son takes precedence over my Jus-
tice Department insuring the health, safety and welfare of nine-year-old American
citizen, Gabriel Marinkovich.

The Justice Department has placed little priority on my case. After three years
they have no clue where my son is. The abductor is not a professional criminal, she
is just an American citizen who decided to take the law into her own hands. Re-
cently, Mr. Dale Mitchell, the supervisor of the Corpus Christi FBI office, decided
it was alright to completely take my agent off the search for my son for over two
months without assigning anyone else to handle it in his absence. Agent Pena was
assigned to Delaware for training and was unreachable by telephone or pager. I was
never informed of this management decision and I called their office in desperation
37 different times before threatening to file another complaint with the Inspector
General and to fly to Texas with a California news crew who was doing a story on
my case.

Prior to this I asked the secretary answering the phone just who was in charge.
She indicated that no one was in charge and that the agents rotated the supervision
of the office. On my 38th phone call after delivering my ultimatum, I was then
transferred to Agent Dale Mitchell who was the Supervisor in charge (he too was
absent from the office for the prior two weeks). Only then was I informed that no
agent was handling my son’s kidnaping case, and only then was I able to deliver
the valuable and timely leads that I had been trying to deliver for two months.

Even as I write this testimony, I find myself distracted because of the five un-
returned calls into my FBI agent. I urgently need to give him information from the
sister program of ‘‘America’s Most Wanted’’ in Sweden called ‘‘Efterlyst’’ which aired
my case on Thursday of last week (5 days ago). It took three hard years to convince
the Swedish government with demands from our U.S. Ambassador to Sweden and
several members of Congress to get this show aired. Now there are several good
time sensitive leads that need to be retrieved from the Swedish Police that are being
completely ignored by our Justice Department.

I have been assured by both members of the House of Representatives and Senate
that my case should be of the highest priority because it involves the health, safety,
and welfare of a kidnaped American child. The Congress and Senate’s words have
once again been completely trampled on, as evidenced by the inherit lack of action
exhibited by the Corpus Christi FBI. They have been entrusted by the American
people to put America’s laws into action and they are failing miserably at the ex-
pense of our children.

I have tried to understand the attitude behind the actions of the Justice Depart-
ment. After the last three and a half years I think I have finally understood their
misguided attitude towards international parental kidnaping. I have been repeat-
edly told by members of the Justice Department ranging from my FBI Agent Able
Pena to high level Justice Department officials that parental abduction is a private
matter and that the Justice Department does not want to get involved in it.

Everyone in America is entitled to their opinions, but when these opinions are
placed into Justice Department policy, we are left with the opinions of our highest
law enforcement officials being converted into actions and lack of results. The prob-
lem is that their actions and lack of results are in direct conflict with American law.
Since the International Parental Kidnapping Law of 1993, the Justice Department
has operated as an anarchy at the expense of the over 10,000 abducted American
children and their parents.

Their actions and lack of results directly contradicts laws passed by our Congress
and instructions within their own training manuals. The National Center for Miss-
ing and Exploited Children created a federally funded publication to educate and
advise law enforcement officials in their investigation of parental abduction cases
called Missing and Abducted Children, Law Enforcement Guide to Case Investiga-
tion and Management. It advises law enforcement officers as follows: ‘‘the emotional
scarring caused by these events requires that officers recognize family abduction not
as a harmless offense where two parents are arguing over who ‘loves the child
more,’ but instead as an insidious form of child abuse.’’ The money appropriated by
Congress for this manual and the research put into it might as well been tossed
to the wind because the Justice Department is unwilling, by their past record, to
lift a finger to stop this ‘‘abuse’’ of American children.

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00309 Fmt 6601 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



306

In 1993, the American people and the United States Congress spoke their will and
passed into law the International Parental Kidnapping Crime Act of 1993. It states,
and I quote, ‘‘Whoever removes a child from the United States or retains a child out-
side the United States with intent to obstruct the lawful exercise of parental rights
shall be fined under this title or imprisoned not more than 3 years, or both.’’

According to a August 31, 1998 newspaper article in the Ventura County Star
about my case, the National Center for Missing and Exploited Children quoted the
following, ‘‘In 1993, case workers estimated about 10,000 children were abducted in
the United States and taken abroad in parental abductions. While the exact numbers
can not be determined today, experts acknowledge that it is significantly higher.’’
Also since 1993, it appears that only 62 arrest warrants have been filed for these
parents, and less than five have been successfully prosecuted.

I visited Washington D.C. four times, testified before the Senate Foreign Relations
Committee on October 1, 1998, testified before the House Committee on Inter-
national Relations on October 14, 1999, and have intimately engaged in talks with
several members of the Senate and Congress. I was almost unanimously told that
we are a nation of laws and that our system of laws were created more as a deter-
rent to crime rather than a punishment for crime. It was also explained to me that
the stricter a law is enforced, the higher percentage of compliance is achieved. So
if strict enforcement of laws are a deterrent to crime, then what type of message
is our Justice Department giving the American people by prosecuting only a fraction
of one percent of those who violate the International Parental Kidnapping Crime
Act of 1993? How effective of a deterrent to the crime of International Parental Kid-
napping is the issuance of a warrant for less than one percent of those who violate
the International Parental Kidnapping Crime Act of 1993?

Is it any wonder that the National Center for Missing and Exploited Children re-
port that International Child Abduction out of the United States has tripled since
1986? While some are quick to point that the rise in international marriages in the
United States have fueled this dramatic increase, I am certain that most of this in-
crease could have been avoided if not for the inexcusable disregard for enforcement
of the International Parental Kidnaping Act of 1993 by our Justice Department.

Every child that has been abducted since 1993 has had their inherit birth rights
as American citizens selectively stripped from them. Ironically, the institution that
has stripped their rights is the very organization that has been entrusted by the
American people to faithfully uphold the laws of this nation without prejudice.

The brilliance of our founding principles, the constitutional system, and the birth
rights our Declaration of Independence guarantees for every American to life, liberty
and the pursuit of Happiness has been trashed by a few Justice Department officials
who feel they are above the law. Instead, new principles have been created, the con-
stitutional system has been selectively interpreted, and a new set of laws and prior-
ities have been born in the hallways and cubicles of the Justice Department. They
have selectively chosen to remove the birth rights to life, liberty, and the pursuit
of happiness that every American is guaranteed from those children unlucky enough
to be the victims of parental abduction.

One only has to look at any maternity ward across this great nation to see that
every child born today will be at greater risk of being abducted out of this country
then those born yesterday. This is because of the clear message the Justice Depart-
ment is sending the American people by not prosecuting this crime aggressively.

In my case after a long emotional and financial drain, I was able to join the ranks
of the far less than one percent of the cases that resulted in a warrant. This was
only achieved after a six month full background check into my affairs, having to fly
my present family out from California to Texas for an FBI interview, drumming up
support from my Congressman and local media and thousands of man hours and
at least one hundred letters. I believe it was my persistence that persevered and
not the willingness of my U.S. Attorney to cooperate.

I talked just today to the Swedish Police officer in charge of my case. I asked him
if he was willing to share the recent leads gathered from the investigative Swedish
television show with the FBI. He indicated that in three years, the FBI has never
inquired about the case. He further stated, that if the United States Justice Depart-
ment isn’t interested in this case, then why should he. He indicated that he was
glad to live in a country who stood up for their children, and for the first time in
my 38 years of life, I was ashamed of my government. I vowed to help change a
bad system.

The United States is the most powerful nation on earth and with that power
comes tremendous responsibility as well as opportunity. American Democracy deliv-
ers awesome power in the hands of its citizens, but sadly today it is not engaged
fully and it is our children who harness the repercussions. Our U.S. Justice Depart-
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ment has taught Sweden, by their actions, that we do not care about our illegally
abducted American children.

If we show these other countries that we are serious by our actions and requests,
then they start getting serious about the return of our children. The context very
clearly starts here with our own Justice Department. If we don’t treat the abduction
of our children as a serious matter, than how can we expect those other countries
involved to fight for our children’s return.

The miracle we can create today, is for the Justice Department to start taking
this crime seriously and support the wishes of the American people and this Con-
gress by strictly enforcing the International Parental Kidnapping Crime Act of 1993.

If we are a country who neglects to protect our children, what good is the material
prosperity in which we have been blessed? It is high time that we reclaim the sense
of special destiny and purpose that our founding fathers created in our great coun-
try. It is time that we stand as world leaders by first enforcing the laws we have
created to protect our youngest citizens, our children. This precious ideal lives in
the hearts of many and our capacity to give it full expression can only be realized
through the work of your committee in forcing the Justice Department to conform
with a law that they do not wish to enforce. You are America’s last hope. The voices
of America’s abducted children and those children destined to be abducted, are
screaming out for your help. Can we dare pretend we do not hear as the Justice
Department has, or can act boldly as the heroes these children desperately need?
Thank you for your consideration.

FRONT PAGE ARTICLE FROM THE VENTURA COUNTY STAR IN SOUTHERN CALIFORNIA

ACTIVIST SAYS GOVERNMENT IS TRYING TO SILENCE HIM

Speaking Out: Critic Of International Abduction To File Formal Complaint

[By Phillip W. Brown, Staff Writer]

(October 22, 1998)

A Simi Valley man who has criticized the U.S. Department of Justice’s efforts to
recover American children taken overseas illegally said Wednesday the agency has
delayed attempts to regain his son in retaliation.

Paul Marinkovich, founder of Simi Valley’s International Child Rescue League,
and his attorney will file a complaint with the department this week claiming fed-
eral officials are trying to ‘‘intimidate and silence.’’ In testimony before the Senate
Foreign Relations Committee this month, Marinkovich was highly critical of the
agency’s assistance during his search for his abducted child.

Marinkovich and his attorney claim that during a Tuesday conference call with
officials from the Justice Department, U.S. Attorney’s Office and the FBI, officials
threatened they would not cooperate with Marinkovich’s investigation because of his
recent criticism of the Department.

‘‘They threatened to re-open false child abuse allegations against me and said
they wouldn’t deal with the Swedish government about my case,’’ Marinkovich said.
‘‘They said I was ruining people’s lives by my testimony before the committee.’’

‘‘I want to get my son back, but I want to change a bad system also,’’ he said.
In 1996, after a divorce and custody battle, Marinkovich’s ex-wife, Sindi Graber,

took their son Gabriel to Sweden. She changed their names, remarried and went
underground.

Since then, Marinkovich has devoted his life to finding his son. His search has
been restrained by bureaucracies in the United States and Sweden, even though he
has court orders granting him full custody.

Graber has been charged with felony parental abduction and child endangerment,
and faces possible charges of passport fraud.

Terry Schubert, with the Justice Department’s Office of International Affairs, was
a part of that telephone conference. She declined to comment Wednesday.

‘‘This is a law enforcement agency that handles sensitive matters, therefore I can-
not say anything,’’ she said.

The complaint follows Marinkovich’s Oct. 1 testimony before the Senate Foreign
Relations Committee. He criticized U.S. and foreign officials for ignoring and ‘‘not
taking seriously’’ the problem of international child abduction.

Marinkovich also criticized the Justice Department for its ‘‘ineffectiveness’’ in
issuing provisional arrest warrants in international parental abduction cases. Only
one arrest warrant has ever been issued in more than 10,000 reported cases since
1993, according to the National Center for Missing and Exploited Children.
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In the complaint filed with the Justice Department’s Inspector General,
Marinkovich’s attorney, Howard J. Fox, urges an investigation of ‘‘these government
officials who are deviating from their duties and using their powers to threaten citi-
zens into silence.’’

‘‘It’s time the department of Justice stopped treating the suffering, left-behind
parents as criminals and instead focus its efforts on retrieving this nation’s missing
children,’’ Fox said.

NOTE: The statement that ‘‘Only one arrest warrant has ever been issued in more
than 10,000 reported cases since 1993, according to the National Center for Missing
and Exploited Children,’’ is inaccurate. Recent reports indicate that approximately
62 warrants have been issued.

INTERNATIONAL CHILD RESCUE LEAGUE,
17068 Chatsworth St.,

Granada Hills, California, October 21, 1998.
RE: Complaint regarding the conduct of the Justice Department in relation to Paul
Marinkovich
Inspector General MICHAEL BROMWICH,
United States Department of Justice,
Office of the Inspector General,
10th and Constitution Avenue, NW,
Washington, DC.

DEAR INSPECTOR GENERAL BROMWICH: I am Paul Marinkovich’s personal attorney
and the Director of Legal Affairs for the International Child Rescue League, Inc. Mr.
Marinkovich has been engaged in a legal battle to liberate his son, Gabriel
Marinkovich, from a life of international parental kidnaping.

Mr. Marinkovich testified on October 1, 1998, before the Senate Foreign Relations
Committee, at the invitation of Senator Jesse Helms, regarding his two-year battle
to get his son back. Mr. Marinkovich was awarded sole legal custody of his son by
a Texas State court on October 21, 1996, but the boy was abducted by his non-custo-
dial mother to Sweden. An indictment was subsequently issued by the Grand Jury
for Ms. Graber’s arrest on May 28, 1997 for violation of Title 18, United States
Code, Section 1204(a). The case is further identified as criminal no. C–97–129.

On October 20, 1998, I was present on a telephone conference with Mr.
Marinkovich, Assistant United States Attorney Tim Hammer, Special Agent Abel
Pena of the Federal Bureau of Investigation, and Ms. Terry Schubert of the Office
of International Affairs at the Department of Justice.

It was my distinct impression that Mr. Hammer and Ms. Schubert were attempt-
ing to verbally club my client into silence, threatening to open false sexual abuse
allegations against him and warning him to never contact Mr. Hammer or Ms.
Schubert about his son’s case. Mr. Marinkovich was bluntly informed that he had
no right to know anything about the Red Notice that was already supposed to be
in place. It was further implied that the Department of Justice would not issue a
provisional arrest warrant against the abducting parent due to Mr. Marinkovich’s
testimony before the Senate Foreign Relations Committee.

Mr. Marinkovich has been exonerated of the false sexual abuse charges by courts
in both this country and Sweden, has passed lie detector tests and court ordered
psychological evaluations, as well as extensive investigation by the Federal Bureau
of Investigation, and yet Mr. Hammer and Ms. Schubert attempted to use these
false allegations as leverage to silence Mr. Marinkovich.

Ominously, Mr. Hammer explicitly informed Mr. Marinkovich that Mr. Hammer
would no longer approve any deal to facilitate the return of Gabriel by which the
abducting parent would be charged with a lesser offense. Two months ago, Mr.
Hammer offered to drop all charges if the abducting parent would return Gabriel.
Now, Mr. Hammer has informed Mr. Marinkovich that the prosecution of the ab-
ducting parent takes precedence over the return of the child. This decision was
made after Mr. Marinkovich testified before the Senate Foreign Relations Commit-
tee and participated in extensive media coverage.

Thus, the punishment of Mr. Marinkovich for being persistent in locating his son
takes precedence over the return of the child, a United States citizen.

Please note that we were asked repeatedly at the outset of the conversation
whether we were taping the conversation. By the end of the conversation, we under-
stood the Justice Department’s concern that there be no recording.

Mr. Marinkovich has requested that a provisional arrest warrant be sent to Swe-
den where the abductor is suspected to be in hiding with the child. He has provided
evidence clearly showing that Ms. Graber would met all the standards required for
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extradition. This would provide the Swedish authorities with the authority they
need to expand their investigation and would further show that the United States
is serious about the return of Gabriel Marinkovich. Ms. Schubert stated that this
request would have to come from Mr. Hammer. Mr. Hammer stated that Mr.
Marinkovich has no right to even inquire about a provisional arrest warrant.

We were told that such an application is already at the Office of International Af-
fairs but it has not, and will not, be sent to Sweden. I again believe that this is
another punishment for Mr. Marinkovich’s Senate Foreign Relations testimony and
the resulting news coverage.

The warrant must be sent immediately because the last appeal in Sweden is set
to be heard in the high courts on November 9, 1998. The Swedish police have very
recently observed furniture being moved out of the abductor’s husband’s house in
preparation of a move following the hearing. They believe that this move will most
likely result in placing the child further underground and exposing him to adverse
conditions. We need this request sent to Sweden before the hearing date so the
Swedish Police have the full authority from the United States Government to trace
the abductor’s husband’s movements immediately after his November 9, 1998 ap-
pearance in the high courts.

I have practiced law since 1985. It is my professional opinion that Mr. Hammer
and Ms. Schubert were threatening Mr. Marinkovich with dire consequences if he
continued to pursue looking for his son. It is further my opinion that these malicious
efforts are a direct result of Mr. Marinkovich’s testimony to the Senate Foreign Re-
lations Committee and his ability to obtain publicity for his son’s case in the media.
The problem is that Mr. Marinkovich’s effort to locate his son far outstrip the efforts
made by the Department of Justice, thus causing political embarrassment.

It is imperative for the health, safety and welfare of Gabriel Marinkovich and
other missing children that you thoroughly investigate this matter to document why
these government officials are deviating from their duties and using their govern-
mental powers to attempt to threaten citizens into silence.

Mr. Marinkovich has abided by the letter of the law and has not engaged in any,
self-help measures despite being continually offered such services from many
sources. I do not know that I would have had the same restraint if it were my child,
given the open hostility and lack of effective effort that Mr. Marinkovich has en-
countered from his Department of Justice.

I pray that you will join Mr. Marinkovich and myself in investigating these of-
fenses and bringing the grievous facts to Congress and the American people. It is
time that the Department of Justice stopped treating the suffering left-behind par-
ents as criminals and instead focused its efforts on the international investigation
and prosecution of those who violate the International Parental Kidnapping Crime
Act of 1993, and to assist in the retrieval of this nation’s missing children.

Very truly yours,
HOWARD J. FOX,

Director of Legal Affairs,
International Child Rescue League, Inc.

PREPARED STATEMENT OF ATTORNEY JAN REWERS MCMILLAN, ON BEHALF OF
THOMAS R. SYLVESTER

Senator Thurmond and Members of the Subcommittee: I am the Michigan attor-
ney representing the left-behind parent, Thomas R. Sylvester, whose only child, Ca-
rina, was abducted from Michigan in Austria on October 30, 1995 by her mother,
an Austrian native. Mr. Sylvester and I have experienced first-hand the difficulties
in dealing with the Department of Justice in our quest to obtain a criminal remedy
against Carina’s abductor under the International Parental Kidnaping Act, 18 USC
1204 (‘‘IPKA’’). In the process we have been educated as to the shortfalls of both
the criminal procedure and the underlying criminal remedy of IPKA. It is for these
reasons that I sincerely regret that due to prior commitments I was unable to be
present and participate in your hearings on October 27, 1999 on international pa-
rental kidnapping, I commend your interest in this matter and greatly appreciate
your consideration of a problem experienced by many left-behind parents and guard-
ians like Mr. Sylvester. I am also particularly grateful to Senator Mike DeWine for
his outrage at the handling of the Sylvester case and his unflagging efforts to give
Mr. Sylvester and other similarly-situated parents the assistance of the federal gov-
ernment they deserve.

In addition to the compelling testimony of Lady Meyer, you were fortunate to hear
the testimony of two American left-behinds, John LeBeau and Laura Hong. Their
cases represent opposite ends of the spectrum on the effectiveness of a warrant and

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00313 Fmt 6601 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



310

indictment under IPKA. In the LeBeau case, a warrant was ultimately issued and
the abducting parent and children returned to the U.S. in its shadow, In the Hong
case, no indictment or warrant was issued and neither the abductor nor the child
were returned. These cases provide a good example to the Subcommittee of the
value and effectiveness of a warrant and indictment under the IPKA in bringing
back both the abductor and the abducted children even though the remedy intended
is punishment of the criminal alone. However, it is important that the Subcommit-
tee be apprised that an indictment and warrant under IPKA alone is insufficient.
It must be acted upon swiftly and aggressively before it can be turned on the Amer-
ican parent as a basis for the court of the other country to deny the return of a
child.

My experience with the Sylvester warrant is obviously unique. However, there are
similar elements in each and every case which has been brought to my attention
and this Subcommittee’s attention. These are as follows.

1. AN INCONSISTENCY IN THE RESPONSE BY THE U.S. ATTORNEY’S OFFICE TO A REQUEST
FOR AN INDICTMENT AND WARRANT UNDER IPKA

Mr. Sylvester was fortunate in obtaining a warrant under IPKA from the U.S.
District Court for the Eastern District of Michigan when the information was, pre-
sented. He had waited to do so until the finalization of the civil proceedings in Aus-
tria and after the abductor had refused to voluntarily comply with the order for re-
turn of Carina affirmed on appeal. Ms. Hong in her testimony refers to an IPKA
warrant issued from her very district prior to her own request. Ease of obtaining
an IPKA warrant was obviously not the case for Mr. LeBeau and Ms. Hong along
with others such as Paul Marinkovich. Their stories, presented to this Subcommit-
tee and the Senate Foreign Relations Committee last year, tell of a U.S. Attorney’s
Office (USAO) clearly under-informed on IPKA and willfully remaining so. Thus the
availability of a warrant under IPKA varies from Cleveland to California, from Flor-
ida to Michigan. The determination of whether a warrant will be issued in any par-
ticular case is less a matter of the thoughtful discretion of the USAO than a matter
of dumb luck.

It is important to note to the Subcommittee that the standard for issuance of a
warrant under IPKA should be consistently applied in all 50 states and should be
based on a clear understanding of 1PKA. Mr. LeBeau was incorrectly informed that
a warrant could not issue under IPKA until all civil remedies had been exhausted,
Ms. Hong was given a good deal of misinformation for the refusal of the issuance
of a warrant in her case, most notably that a issuance of a state warrant was a
condition precedent to the issuance of a federal warrant. The Cleveland U.S. Attor-
ney even memorialized USAO ignorance of IPKA by writing that to seek an indict-
ment against an individual in order to facilitate enforcement of a civil court order
would be improper use of the grand jury.

These circumstances suggest a lack of education on IPKA in the USAO and the
absence of protocols in the U.S. Attorney’s Manual on IPKA. These shortcomings
could be remedied by the Department of Justice with an informational program as
to IPKA followed up with the implementation of policy as to the handling of such
cases with their inclusion in the U.S. Attorneys’ Manual. This simple step appears
not to have been covered in either the recent Joint Report to the Attorney General
or in Mr. Robinson’ s statement to this Subcommittee.

2. ONCE OBTAINED IPKA CRIMINAL WARRANTS ARE NOT PURSUED BY THE USAO

For three years after the Sylvester warrant was obtained, nothing was done to
act on it toward the ultimate end of obtaining a conviction. Even obtaining informa-
tion from the USAO as to the options available and next steps was impossible. It
was subsequently learned that the stumbling block for pursuing the warrant was
Austria’s ban on extraditing its own nationals. Without extradition of the abductor,
no conviction could follow. Bearing this in mind, it seemed reasonable that ‘‘provi-
sional arrest requests’’ could be made by the U.S. to the countries neighboring Aus-
tria to which the abductor traveled. After three years of pursuing this avenue, Mr.
Sylvester just recently learned of such a request being made to Italy, which denied
the request. Unfortunate as the response of Italy is, it is incomprehensible why it
took three years for the request to be made. Interestingly, I myself learned of the
availability of a ‘‘provisional arrest request’’ to neighboring countries not in response
to my requests to the USAO for information as to options available but rather
through Mr. Sylvester’s networking with other parents.

As found in the Sylvester case, if an IPKA warrant remains in effect in the States,
but is not vigorously pursued, its existence will be used by the court of the country
into which the child has been abducted to justify that court’s not returning the child.
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1 NCMEC is a private, nonprofit organization mandated by the United States Congress, which
serves as a national resource center and clearinghouse for information on missing children and
child protection issues. Founded in 1984, NCNMC is located in the Washington, DC-area and
works closely with the United States Department of Justice to assist families of missing children
and the law-enforcement and social-service professionals who serve them. Since NCMEC’s incep-
tion, it has assisted police in more than 65,000 cases of missing children playing a role in reunit-
ing more than 46,000 children with their families. NCMEC has been referred to as a ‘‘high-tech
search center’’ by the national news media in the U.S. and is routinely visited by world leaders
from around the globe who view it as a model for the creation of similar centers in their own
nations.

The reasoning of those courts is that to return the child with the abductor would
mean the abductor would be tossed in jail, necessarily separating the child and the
abductor for some extended period of time. This, the court concludes, would not be
in the child’s best interests. As a result, the very existence of the IPKA warrant,
the issuance of which is so hard fought by left-behind parents, if unpursued, will
work against the left-behind parent in the courts of the country into which the child
has been abducted. Further, in the Sylvester case, the lifting of the IPKA warrant
is being demanded by the abductor before she will consider granting Mr. Sylvester
any meaningful visitation with his daughter. Therefore, to avoid hindering the re-
turn of the child and even jeopardizing visitation with the child, an IPKA warrant
must be acted on swiftly and urgently for the protection of all American citizens in-
volved.

3. THE ABSOLUTE BAN ON THE EXTRADITION OF THE NATIONALS OF MANY COUNTRIES
RENDERS IPKA WARRANTS FOR THE ARREST OF ABDUCTORS RETURNING TO THOSE
COUNTRIES WHOLLY INEFFECTIVE

The success of an IPKA warrant, once issued and pursued, is dependant entirely
on the ability of the abductor to be extradited to face trial here. Since the abductor
is usually a national of the country into which he or she flees, the bilateral extra-
dition treaty with that country controls. These treaties often contain a general bar
against the extradition of the nationals of that country, thwarting entirely the use-
fulness of the warrant and, more broadly, the underlying criminal remedy. Although
available and the extradition process underway, the warrant under IPKA in the
LeBeau case worked only because of the threat of extradition from England, Had
the abductor not fled from Denmark to England, the warrant would have been less
effective and extradition no threat whatsoever. Because a suit was already under-
way to re-open the Hague Convention case, it is indeed quite possible that the
LeBeau children never would have been returned had the abductor simply stayed
in Denmark. This is the unfortunate reality of the Sylvester case.

Therefore, the criminal remedy sought by IPKA is impossible to achieve in a large
number of abduction cases. In order to effectuate the intended criminal remedy of
IPKA, the Congress must look to the extradition treaties negotiated between the
U.S. and those countries who refuse to extradite for a means of re-negotiation of
those treaties to provide for some method for the return of these abductors.

On behalf of Mr. Sylvester and all parents left-behind after international parental
abductions, I express my gratitude to the Subcommittee and my hopes that these
hearings will result in positive steps taken to improve the implementation of IPKA.

PREPARED STATEMENT OF THE INTERNATIONAL CENTRE FOR MISSING AND
EXPLOITED CHILDREN

First Lady Hillary Rodham Clinton and Cherie Booth, wife of British Prime Min-
ister Tony Blair, were the principal speakers at the launch of the International Cen-
tre for Missing and Exploited Children in Washington DC in April 1999. The pur-
pose of this new organisation is to find and return missing children worldwide and
end international child abduction, an abuse Mrs. Clinton called ‘‘a human rights
issue.’’

The International Centre for Missing and Exploited Children is a subsidiary of
the U.S. based National Center for Missing and Exploited Children1 which has
helped to return thousands of missing or abducted children to their families since
1984. The International Centre will have offices in the U.S. and in Great Britain.
It will provide instantaneous dissemination of pictures and information on missing
children through the Internet, advocate stronger laws to protect children, assist
other non-governmental organisations, and offer training to professionals and law
enforcement agencies around the world.

Another goal of the International Centre is to improve the working of the Hague
Convention on the Civil Aspects of International Parental Abduction. The Conven-
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tion is designed to discourage child abduction and to secure the prompt return of
abducted children who have been removed from, or retained outside, their country
of habitual residence, so that any subsequent custody decision can be made in the
home jurisdiction. In the past few years there has been growing concern that the
effectiveness of the Convention is being undermined by the failure of some signatory
states to fulfil their obligations.

The International Parental Kidnapping Act of 1993 makes it a federal crime to
remove a child from the U.S. or retain a child outside the U.S. with intent to ob-
struct the lawful exercise of parental rights. Similarly, the Child Abduction Act of
1984 makes it a criminal offence in England. In some signatory countries, however,
parental child abduction is not considered a crime.

International child abduction is a growing problem. The recorded figures, which
almost certainly understate the problem, are alarmingly high. The National Center
for Missing and Exploited Children reports that over 1,000 American children are
illegally transported or retained abroad every year (over 3 children every day). In
Britain, Reunite (the National Council for Abducted Children) has recorded a 58
percent increase since 1995 in the number of children abducted or retained abroad
by an estranged parent.

International child abduction separates children not only from their families but
also from their native countries. Putting an end to this abuse will require the co-
operation of govemments and the public at large. The establishment of an inter-
national missing children’s organisation is a good first step.
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CHILDREN’S RIGHTS COUNCIL,
Washington, DC, October 27, 1999.

Re: Oversight Hearing on Justice Department’s Response to International Parental
Kidnaping
Senator STROM THURMOND, Chairman,
Criminal Justice Oversight Subcommittee,
U.S. Senate,
Washington, DC.

DEAR CHAIRMAN THURMOND AND MEMBERS OF THE SUBCOMMITTEE: This is a
statement for the record regarding your important hearing on The Justice Depart-
ment’s Response to International Parental Kidnapping.

Catherine Meyer, the new honorary president of the Children’s, Rights Council,
will testify at the hearing, as well as other witnesses concerned about the Inter-
national Parental Kidnaping Crime Act of 1993.

The Children’s Rights Council has spoken out spoken out against parental kid-
naping of children since our inception in 1985. Abduction often occurs in the context
of custody battles. The sudden move to foreign countries remote from friends and
other family members can have a lifelong negative effect on children.

When Congressman George Gekas was preparing legislation that led to passage
of the 1993 law, CRC was invited to be part of the planning for that legislation.
We were pleased when denial of access (visitation) was included as one of the
grounds for invoking criminal penalties under the statute.

We urge the subcommittee to make certain that the Justice Department and other
authorities charged with enforcing this law are aware that violations of court or-
dered access are forms of kidnaping and child abuse, and the perpetrators need to
be punished, accordingly.

A parent should not have to travel half way around the world so that the child
can have court-ordered access to that parent. CRC does not favor arrests for minor
infractions, such as a delay of a day or two in returning the child; however, inten-
tional withholding of a child abroad during scheduled visits with the other parent
are serious violations and should be prosecuted.

While America moves to more effectively enforce anti-kidnaping laws, we must
seek ways to PREVENT parental kidnaping from occurring in the first place. These
ways include:

(1) Require the states and foreign countries to create uniform laws against paren-
tal kidnaping. At present, all states treat interference by the non-custodial parent
as a crime; but less than half the states (although this number is growing) treat
kidnaping by the custodial parent as a crime;

(2) Require the states and foreign countries to create a presumption for shared
parenting when parents separate or divorce. Parents who seek to be actively in-
volved in a child’s life are less likely to kidnap if they are assured of such active
involvement;

(3) When parents are of two nationalities, require them to have a parenting plan
in place approved by a court stipulating an access (visitation) schedule before allow-
ing one parent to leave the country with that child;

(4) Tighten the loophole in the Hague Convention Against Parental Child Abduc-
tion, by making it more difficult for a young child to claim that he or she wants
to stay in the country to which the child has been taken. Having a child of 5 or
6 saying he likes his new country so much he wants to stay there, makes a mockery
of child interviewing techniques;

(5) Publicize the actions of countries like Germany, Sweden, and Arab states
which favor their own nationals—be they mothers or fathers—rather than adhering
to provision of the Hague Convention.

The Children’s Rights Council supports this subcommittee’s efforts and offers to
assist in any way we can. Thank you.

Sincerely your,
DAVID L. LEVY,

President CRC.

CASE OF DANNY AND MICHELLE COOKE

Two American-born children, two innocent and defenseless U.S. citizens, Danny
Cooke, nine years old, a New Yorker, and Michelle Cooke, eight years old, a Bosto-
nian, remain since 1992 held in a remote German village, Benningen, to reach
which one takes a plane to Zurich, a train to Singen, and a bus to Binningen; or
from Zurich, a train to Konstanz, another train to Singen and a bus to Binningen.
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In brief, this is the way that incredible injustice is being perpetuated:
Christiane Koch (a German national) and Joseph Cooke (a U.S. American-born

citizen) married here in Flushing, on September 1, 1989. (They met while Joseph
was in the U.S. Army serving in Germany.) On February 8, 1990, their first child,
Daniel Joseph, was born in North Shore Hospital in Manhasset, NY. On May 23,
1991 Michelle Natalie their second child, was born in Framingham Hospital, Boston,
Massachusetts.

In July of 1992 Christiane took Danny and Michelle to Germany to visit her fam-
ily. Shortly after she called Joseph and told him that she was not returning to the
United States and that he would never see his children again. In October Chrstiane,
without Joseph’s knowledge or consent, placed their children in foster care in Ger-
many. Joseph), despite his efforts, could not locate his children for over one year.

In February of 1994 Joseph and Christiane finalized their divorce in the New
York State Supreme Court in Queens County. Judge Simeon Golar awarded Joseph
full legal custody of his children.

In April of 1994 Joseph appeared in Court in Singen, Germany, before Judge
Dallinger with an order from the Supreme Court of New York ordering the return
of these American children to their natural father. The German Court admitted that
the German Youth Agency had erred in not contacting Joseph although they knew
where he was through the children’s passport. Judge Dallinger requested Joseph to
stay in Germany for two months to get reacquainted with his children. Joseph com-
plied. At end of the two months Judge Dallinger refused to return the children to
their natural American father as ordered by the Supreme Court of New York.

In July of 1994 Joseph returned to Germany to request Judge Dallinger to hold
a hearing in the case. Successful, in September, Joseph returned to Germany to the
German court. The German judge still refused to reach a decision. The German
Court requested that Joseph be investigated. All reports and investigations found
Joseph a stable citizen capable and willing to raise in the United States his Amer-
ican-born children. In March of 1995 Judge Dallinger rendered his decision: his
order of September 17, 1993 should remain; the children should continue to reside
in Germany. On May 22, 1995, by letter, the children’s mother, Christiane Koch,
petitioned Judge Dallinger to return the children to the care of their natural, Amer-
ican-born father, Joseph Cooke. It was ignored.

In April of 1995 Judge Simeon Solar issued an order for the return of Danny and
Michelle to their custodial parent, Joseph Cooke. Judge Dallinger’s decision was ap-
pealed to the court in Konstanz. A hearing was set for May 1995. Judge Dallinger’s
decision was upheld. The decision in Konstanz was appealed to the court in Frei-
burg. The decision in Konstanz was upheld: Joseph was a fit father but too much
time had passed to return the children. The excessive time now argued as a reason
for holding two innocent American citizens in Germany was created by the very
same government now using it as an excuse.

German legal counsel advised against any further appeals and Joseph by now had
run out of money and was not receiving any help from anyone in the U.S. govern-
ment.

Joseph was asked twice by the German government to send money for the support
of his children. Twice he answered such impudence by refusing and stating that he
was ready, willing and able to support them right here in their own country where
they belong.

For the Christmas of 1997 their paternal grandmother, Patricia Alfaro Cooke,
sent her grandchildren some Christmas gifts. They were returned to her in Feb-
ruary of 1998 because $20.00 had to be paid in customs duties. In February of 1997
Patricia sent a birthday present. Unopened, the package was returned in late April.

In June of 1998 Patricia Alfaro Cooke, the children’s grandmother, was allowed
to visit her grandchildren for an hour. She brought back to the children the Christ-
mas gifts that had been returned. In November of 1998, she was permitted to visit
them for two hours on two different days. Mr. Ritter, possibly a social worker,
agreed to allow her son Arthur, the children’s paternal uncle, to accompany her on
the coming 1999 June visit to the children. In March of 1999 Patricia was allowed
to visit her grandchildren for two hours and a half. Mr. Ritter suggested that Patri-
cia should bring something to the other children living in the foster home. In June
of 1999 Patricia and Arthur went to Germany to visit as agreed. Arthur was not
allowed to see the children. Patricia was permitted to visit them for two hours and
a half on two different days. At a meeting of Mr. Ritter, Patricia and Arthur, Mr.
Ritter promised three times to Patricia and Arthur that Arthur could visit the chil-
dren in November and asked Arthur to write to the children, introduce himself to
them and ask them if they wanted to see him. Arthur did and the children replied
that they wanted him to visit them. Shortly after Mr. Ritter wrote to Patricia that
the foster parents would not allow any other visitors and that another meeting

VerDate 11-MAY-2000 15:12 May 10, 2001 Jkt 000000 PO 00000 Frm 00332 Fmt 6601 Sfmt 6621 OCT27.TXT SJUD2 PsN: SJUD2



329

should be held in November of 1999 to discussed the concerns of the foster parents,
concerns which were taken very seriously.

In November 1999, Patricia and Arthur went to Germany. A meeting with Mr.
Ritter, Mr. and Mrs. Weh and a German interpreter provided by Mr. Ritter took
place. She was made to sign a promise not to ‘‘kidnap’’ her grandchildren. Arthur
was now denied permission to see the children. One month after that meeting Patri-
cia received from Mr. Ritter a mendacious confirmation of the meeting that she was
requested to sign. In it, it was said, contrary to fact, that she had agreed to leave
her grandchildren to live in Germany. She refused to confirm such a lie in her reply
to him. He wrote to her, in an insolent, threatening undertone, that she should
write German correctly and get herself a female translator to do it.
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