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REAUTHORIZATION OF THE
FEDERAL TRADE COMMISSION (FTC)

WEDNESDAY, FEBRUARY 9, 2000

U.S. SENATE,
SUBCOMMITTEE ON CONSUMER AFFAIRS,
FOREIGN COMMERCE AND TOURISM,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:40 a.m., in
room SR—253, Russell Senate Office Building, Hon. John Ashcroft,
Chairman of the Subcommittee, presiding.

Staff members assigned to this hearing: Robert Taylor, Repub-
lican counsel; and Moses Boyd, Democratic chief counsel.

OPENING STATEMENT OF HON. JOHN ASHCROFT,
U.S. SENATOR FROM MISSOURI

Senator ASHCROFT. Good morning, and I thank you all for com-
ing, and I am pleased to call this meeting to order.

Chairman Pitofsky, and Commissioners, thank you very much for
taking your time to discuss the issues surrounding the reauthoriza-
tion of the Federal Trade Commission.

It is important to reauthorize the FTC. It is true not only be-
cause we should ensure that all Federal agencies have Congres-
sional authorization before spending taxpayers funds, but also be-
cause it gives us a forum in which to discuss the appropriate role
of the Federal Government.

It also gives us a chance to look at changes in the regulated in-
dustries. Two recent trends in the way businesses are operating
are the backdrop for today’s hearing.

Number one is the Internet. The growth in Internet commerce
and the increase in merger applications are the two main focuses
of this hearing. As we all recognize, the Internet has sparked un-
precedented economic growth in the country.

Entrepreneurship, innovation and market forces, not government
programs, have provided Americans with access to advanced tele-
communication services, unlimited information, and unlimited op-
portunities. And I believe these economic forces should continue to
prosper without unnecessary interference from those in Wash-
ington.

In addition, our laws should be technology neutral. The govern-
ment should not pick winners or losers, the markets should do
that. Consumers should make that determination by the kinds of
commitments they make.

o))



2

I also believe that merger review authority should be conducted
promptly, efficiently, and predictably. We must establish a frame-
work to allow small mergers that will not create an anti-competi-
tive impact and make sure that they are not burdened with costly
government interference.

The precious resources of Americans should not be squandered
on the feeding of the bureaucracy unnecessarily, and I believe that
we can accomplish this goal and continue to protect American con-
sumers from anti-competitive mergers, which, I think, is what our
objective should be. In fact, I believe we can provide even better
protection.

Whether mergers are large or small, there should be some pre-
dictability in the process. It is important that merger applicants be
given full opportunity to address anti-competitive concerns before
the applications are denied.

Such a system is necessary to ensure that U.S. companies can
continue to compete in the growing global marketplace.

With those principles in mind, I would like to call on my col-
leagues to make opening statements, and it would be my privilege
now to call upon the ranking minority member of the Sub-
committee, Senator Hollings.

STATEMENT OF HON. ERNEST F. HOLLINGS,
U.S. SENATOR FROM SOUTH CAROLINA

Senator HOLLINGS. Thank you, Mr. Chairman. I would ask per-
mission to include my statement in the record in its entirety.

Senator ASHCROFT. Without objection.

Senator HOLLINGS. We have a concurrent hearing before the
Budget Committee on the President’s budget.

Let me say that we are lucky to have a very strong Federal
Trade Commission, and it has been doing an outstanding job. One,
I agree with their request. Our Chairman’s bill is excellent reau-
thorization proposal.

Although I do not think the amount is sufficient, I am sure we
can compromise and negotiate that out especially given that the de-
mands upon the Federal Trade Commission are just almost insur-
mountable, including with increased requests for mergers.

Along that line, I rather agree with Senator Hatch. We have got
to raise the level of review. We really had in mind large mergers,
but with the volume involved, and the time required, the reality is
that we are going to have to include these issues with Senator
Hatch’s bill.

However, I disagree with his ministerial review on that Second
Request, the FTC’s current process has been working, and it is
working in a real fine fashion. The distinguished Chairman just
this morning talked about bureaucracy. I did not know you further
bureaucratize with appeals, and appeals, and appeals as a solution.

I am at the other end of the spectrum about this cutting the size
of government, which I agree with, but we have to meet every year
to increase the size of key agencies, namely at the law enforcement
level in relation to the Department of Justice. Its budget has in-
creased in ten years from $4 billion to $22 billion. You ought to
look at it.
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I mean, everything that we can think of relative to running for
public office, we seek to make it a federal law, a felony, or what-
ever, and we have got more marshals, more U.S. attorneys, more
judges, more appeals courts, more bankruptcy courts, more reviews
here and there, and everything else of that kind.

So, I would oppose a ministerial review of the Second Request,
which is the main thing I am concerned about.

With respect to the issue of privacy, the Chairman has noted
that we are going to have a full Committee hearing on the issue—
and I thank Chairman McCain for setting that up.

However, I understand the main thrust this morning is the reau-
thorization of the Commission, which is very, very important. You
are going to have to be King Solomon to determine reauthorization
requests, but you are the best entity when it comes to protecting
America’s consumers. You have certainly got the jurisdiction.

You had it with Senator Bryan’s bill on children’s privacy. And
it is working. And you have made one report to the Congress in an-
other review, and in an appearance in July of last year, you noted
your preference for allowing market forces to deal with privacy, as
opposed to legislation.

If, however, we would have permitted the market forces to oper-
ate on the economy, we would not have voted 95 to nothing for
Greenspan’s reappointment.

So government is necessary, and it is going to be necessary in
this one. I would love for the market forces to operate, but the
Internet folks have gotten together—they put out a policy, but they
only got ten percent adherence to that particular policy.

So it is going to ultimately fall with us—you have been doing the
right thing of meeting with the business folks and meeting with
the consumer groups. It is going to be tough. It is not going to be
easy, but we can finesse it.

We have got to really come along with it.

One hundred percent of the problem is the Internet. We have
had privacy with respect to doctors, with respect to financial
records, and everything else of that kind, with respect to lawyers
and their clients, but it comes now to the jurisdiction of this Com-
mittee with respect to the Internet privacy.

And the gimmick of appointing these task forces is to bring in
these super-duper folks from Silicon Valley, with pockets full of
money, and ooh, and ahh, and every other thing like that, say,
“Yes, I did not know that.” And they muck up the possibility of
really getting good legislation, in my opinion.

I want to make that observation on the record because I saw it
happening last year with the provision of Section 271 of the Tele-
communications Act of 1996. That section was hammered out by
the Bell companies, along with long distance companies.

And they are the ones, the lawyers—we politicians like to say—
wrote the bill—who worked out the 14-point checklist. And that is
why to their satisfaction, and to everyone else’s satisfaction, we
could get 95 votes.

Now, they want to extend that monopoly. They can get into long
distance anytime they want—outside of their monopoly—but they
do not want to do that. They merely want to extend that monopoly.
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But finally, thanks to Bell Atlantic, they have now qualified,
showing it is possible that it was not really the Federal Commu-
Eic?itions Commission’s rewriting the rules or anything of that

ind.

They complied in the most complex and competitive area, New
York, which is now the reason why the other Bell companies can
comply. The fact is that we can do away with the task forces and
allow the Committee to perform its work with respect to Internet
privacy. We will be looking to you folks for leadership and guidance
on that score. I appreciate it very much.

Thank you, Mr. Chairman.

[The prepared statement of Senator Hollings follows:]

PREPARED STATEMENT OF HON. ERNEST F. HOLLINGS,
U.S. SENATOR FROM SOUTH CAROLINA

Let me take this opportunity to commend the FTC Commissioners, including my
good friend Robert Pitofsky, for the fine work the agency is doing nowadays. I have
been advised that morale has never been better at the FTC and that you are han-
dling and prosecuting more consumer protection cases than ever before in the his-
tory of the agency, resulting in tens of billions of dollars of savings to consumers.

On this basis, I am strongly supporting the Commission’s reauthorization. Senator
McCain has introduced a bill to reauthorize the Commission for the next two fiscal
years. That legislation, S. 1687, is pending before the Committee, and will be a focus
of today’s hearing. I am aware that the FTC—though obviously supporting the bill—
is requesting a higher level of funding than is provided for in Senator McCain’s bill.
Having reviewed the FTC’s request, and the authorization amounts in the Chair-
man’s bill, I am certain we will be able to come to an agreement on the authoriza-
tion levels by the time the legislation is presented for markup.

Of course, the Commission, with all of its capable and distinguished Commis-
sioners present today, will be able to make its case on the record why it needs addi-
tional authorization amounts. I am sure their testimony will be well received and
given the consideration it deserves.

I also would like to comment briefly on two other issues that will be discussed
today. First with respect to the matter concerning the Hart-Scott-Rodino Merger Ap-
plication Program, it appears that there is some consensus that some reforms of the
program are needed, particularly regarding the thresholds that are used to trigger
the filing of applications. More complicated is the matter of the FTC’s and DOJ’s
substantive review of the applications and their ability to pre-approve certain merg-
ers. Though I am interested in working on a solution to this matter, I am very hesi-
tant to support any reforms that will severely hinder the capability of the FTC and
DOJ to investigate and challenge mergers that they feel threaten competition in the
marketplace. In fact, I have been one who has been critical of the agencies from the
other end—believing that they aren’t as aggressive as they should be in their en-
forcement. Given the enormous consolidation that is occurring in many significant
industries, including the communications sector, the last thing we need is legislation
that weakens the authority of the FTC and DOJ.

Finally, on the issue of privacy, I have made it clear to my Democratic and Repub-
lican colleagues my concerns about this issue and my plans to pursue legislative ac-
tion. As a recent Wall Street Journal poll has indicated, personal privacy is one of
the main concerns of Americans as we head into the 21st Century. In a survey con-
ducted by the Federal Trade Commission (FTC), 87% of the respondents expressed
concerns about threats to their privacy when they use the Internet. In response to
a nationwide survey by the National Consumers League, 70% of the respondents ex-
pressed uneasiness about providing personal information to businesses online.

Initially, we were advised to defer to self-regulation. But studies show that self-
regulation is not working. In fact, in a survey financed by the industry itself, it was
discovered that of the 93% of commercial websites that collected personal informa-
tion, only 10% included a comprehensive privacy policy. It is clear that we are at
the point where legislative action is needed. I believe that a minimum, a baseline
of privacy protection is needed to ensure consumers can confidently use the Inter-
net. I look forward to working with my colleagues on both sides of the aisle.

I thank the Chair and welcome the testimony of our witnesses.

Senator ASHCROFT. Thank you very much, Senator Hollings.



I now call on Senator Stevens.

STATEMENT OF HON. TED STEVENS,
U.S. SENATOR FROM ALASKA

Senator STEVENS. Thank you very much, Mr. Chairman.

I am pleased to be able to be here with you this morning. I do
thank members of the FTC for the conversations that they per-
mitted me to have with them about the subject I am going to dis-
cuss, but I am extremely disturbed with the decision of the FTC
to litigate rather than negotiate the BP/Arco merger.

We have watched now for a series of months the negotiations
that had been taking place with the Commission. There has been
obviously a substantial delay. And the process that we go through
in Alaska which is a fairly extensive one in order to be able to ex-
pand our reserves and increase the throughput of the Trans-Alaska
pipeline is very difficult.

Satellite fields, those are the step off fields, their development is
down. Exploration is down. Heavy oil development is down.

Overall exploration is down. In 1999, the exploration budget was
half of what was spent in 1998. And in 1999, more than half of
Arco’s added reserves came from improvements and revised esti-
mates in their activities. They are not expanding.

I have communicated to the FTC my opinion that what affects
consumer prices in California is the supply of oil from Alaska. And
yet, I think the FTC has been more concerned with California re-
finers than it has consumers or the State of Alaska per se. The pol-
icy making processes that the FTC is in the process of changing
have had a substantial impact now on our state.

But we already have had substantial impact from this adminis-
tration. We have lost jobs in our four major resource areas. Fish-
eries is down. Timber is down. Mining is down. We now rank last
among the states in annual pay growth, although we led that be-
fore this Administration came to office.

Also 20 percent of our 20- to 35-year-old people have left our
state in the last eight years because of the lack of job opportunities.
And our main resources are oil and gas.

My state undertook to negotiate with the companies involved in
a merger, a long negotiation. And the results of that negotiation
have been ignored by the FTC. This is state-owned property where
this oil is. We have a state regulatory system that is equal to or
better than the FTC. And yet, the FTC has seen fit now to force
this into court.

But the interesting thing, Mr. Chairman, what goes into court is
not the position that was negotiated with the FTC right up to the
last minute. It is the original proposal. The original proposal is now
before the courts.

I think that law has to be changed, and I intend to see that we
try to change it on this bill, if it gets to the floor.

The problem I really have is that it does seem to me, Mr.
Pitofsky, that you are trying to change the rules of the game. As
a matter of fact, you have said so, and it is a difficult proposition.
I believe that the FTC, if it has this power to talk to the people
involved in these negotiations, to bring about a modification, has
the responsibility to negotiate.
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But, Mr. Pitofsky, you have said at one point, “I have made a
counteroffer, and it is no.”

There was no negotiable stance on the part of the FTC. It has
delayed this, and now we are going to court on the part of the origi-
nal offer as far as the merger is concerned.

But it is sad to me that of all the mergers that have gone by—
this is not the biggest merger in history, but this is the first one
that I have seen the FTC in 31 years here in the Senate act the
way it has acted on this issue.

And I have been here for a long time on this Committee, longer
than any other member except Senator Hollings. It does seem to
me that the whole process needs to be reviewed. If one man can
destroy the economy of a state, then I intend to review it very
deeply.

Thank you, Mr. Chairman.

Senator ASHCROFT. Thank you very much.

I now call on Senator Wyden.

STATEMENT OF HON. RON WYDEN,
U.S. SENATOR FROM OREGON

Senator WYDEN. Thank you, Mr. Chairman. And having a dif-
ference of opinion with Chairman Stevens is about the least fun as-
signment that a fairly new member of this Committee can have.

I think he knows that this is an extremely important issue on
the West Coast, and I am anxious as this process goes forward to
see if we can find some common ground, but the heart of the prob-
lem is that seven out of every ten barrels of Alaskan crude oil sold
on the West Coast are going to come from this newly merged enti-
ty.

In my state, one company would control what amounts to 90 per-
cent of the gas sold in our state. What we have seen over the years
is a systematic reduction in the number of competitive forces we
have had in our state.

There is a reduced number of gas stations. There is a reduced
number of independents that are a source for competition.

And our concern is that if the deal goes forward as written now,
in effect this newly merged entity would be able to work in our
state, essentially through the Arco system, and further freeze out
the independent gas stations.

At least what we have had in the past is two big companies had
to fight among themselves and go at it in the kind of free enter-
prise system; we would not have that in the future.

Senator Stevens makes a valid point that what will be before the
court is the original proposal. Frankly, I am just as concerned
about some of the changes that were made because I do not see
how the Federal Trade Commission could even monitor such a com-
plicated sort of arrangement.

Some of these anti-trust deals are starting to have so many di-
vestments and the like, we are going to have to have whole new
federal agencies to operate them. And certainly, anti-trust law
needs to be kept up with the times, and I want to work with Chair-
man Stevens in that regard.
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Frankly, on some of these telecommunication deals, the bigger
threat is probably the First Amendment than it is direct head-to-
head competition.

So I just want Chairman Stevens to know that there is a dif-
ference of opinion here, and I intend to work as closely as we can
to see if we can find some common ground.

One last point, if I could, Chairman Ashcroft, on this privacy
matter that we are going to be dealing with on the third panel: I
know that for some, privacy protection is becoming the third rail
of the digital economy. They just do not want to touch it, and they
do not want to get near it.

I think that that is a huge mistake because the fact of the matter
is that capitalism requires confidence. And if we have an Exxon
Valdez of privacy where a tremendous amount of private data gets
out about individuals, their medical records, their financial records,
where people feel, literally, as a result of this information getting
out, that their lives are practically over, that will do a lot of dam-
age to the work that this Committee has done in terms of trying
to have a climate that makes e-commerce grow.

This is the Committee from whence the Internet Tax Freedom
bill came, and we teamed up on a bipartisan kind of basis. That
was a bill that encourages the growth of the economy.

You have a tsunami of privacy violations along the lines of what
we are starting to see. That can do a lot of damage to capitalism.
Senator Burns and I have put in a bipartisan bill on this topic, and
I think Senator Hollings made a number of good points on it.

What I have people coming to me and saying is that maybe
Conrad and I shot too low. Maybe we ought to have more than dis-
closure and opt out, and I just hope that we are serious about deal-
ing with these privacy issues because we cannot afford a series of
calamities that would undermine the most vibrant part of our econ-
omy.

And I thank you for the chance to make this statement, Mr.
Chairman.

Senator ASHCROFT. Thank you, Senator Wyden.

Senator Brownback.

STATEMENT OF HON. SAM BROWNBACK,
U.S. SENATOR FROM KANSAS

Senator BROWNBACK. Thank you, Mr. Chairman. I appreciate you
holding the hearing.

Thank you very much, FTC members, for coming here. I look for-
ward to your testimony. There are a lot of issues to be discussed.
We have heard from several people.

One issue that I want to throw into the mix and I hope you will
address, is you have a study that is going on about marketing of
violence to children.

This Committee had a hearing on this topic less than a year ago.
There were a number of people testifying that violence is actually
used as a marketing tool to children to get them to buy products.

You are in the middle of a study on that, and I hope that study
is going well. And I also hope you are being aggressive in pursuing
that study, and that you are finding out from these companies
what their marketing efforts and strategies are.
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We have not been able to secure this information in the Senate.
I have requested that information and the companies say it is not
available, that they do not know who they are selling these prod-
ucts to, and they do not know their marketing strategies, which I
find just unbelievable.

This is a very serious issue for the country particularly when we
have so much violence. I trust that the aggressive pursuit and
timely completion of this study is a top priority of the FTC, particu-
larly given the importance placed on it by both the U.S. Senate and
the White House. I also hope that you will make a concerted effort
to check and verify the information supplied to you by the enter-
tainment industry, given the interests they have in the outcome of
this report.

There will be more hearings on these topics of violence, violence
being marketed to children. And that is an area that I hope you
all are going to address today so I can hear about that and some
of the other topics that are here.

Mr. Chairman, thanks for holding the hearing, and I look for-
ward to the testimony and some questions.

Senator ASHCROFT. I want to thank the members of this panel
for attending and being a part of this. And it is a tribute to the
Commission that so many Senators would make themselves avail-
able for the hearing.

I understand that Chairman Pitofsky has an opening statement
on behalf of the Commission. However, I want to give each Com-
missioner, after his statement, an opportunity to make brief state-
ments. We would like to hear from all of you, if you want to say
anything.

Since we have a number of witnesses today, I am going to ask
you to try and keep your remarks to five minutes or less. And obvi-
ously, there will be no penalty for the “or less” part.

Without objections from other members of the Committee, I will
assurg you that your written statements will be made part of the
record.

With that in mind, it is a pleasure to welcome you, Mr. Chair-
man, and I thank you for coming, and you may begin your testi-
mony.

STATEMENT OF HON. ROBERT PITOFSKY, CHAIRMAN,
FEDERAL TRADE COMMISSION; ACCOMPANIED BY HON.
SHEILA F. ANTHONY, COMMISSIONER; HON. MOZELLE W.
THOMPSON, COMMISSIONER; HON. ORSON SWINDLE,
COMMISSIONER; HON. THOMAS B. LEARY, COMMISSIONER

Commissioner PITOFSKY. Thank you, Mr. Chairman, and mem-
bers of the Committee.

Let me take a moment to introduce my colleagues. Commissioner
Sheila Anthony, Commissioner Mozelle Thompson, Commissioner
Orson Swindle, and our newest Commissioner, Tom Leary.

Both in our consumer protection and protecting competition
roles, the FTC today is a very busy place. We are encouraged by
the fact that between those two missions, we estimate, along the
lines that GPR sets out for estimating these sort of things, that we
saved consumers $1.6 billion in Fiscal 1999, $14 for every $1 that
we spent on our operations.
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On the competition side, as several of you have indicated, we are
most active in merger review. There were three times as many
merger filings in 1999 as 1991. The total value of assets acquired
through acquisition was 11 times as great as just 8 years ago. 29
transactions in Fiscal 1999 exceeded $10 billion in value.

While the merger wave review takes up two-thirds of our com-
petition protection resources, we have been active in non-merger
work as well. Perhaps the most notable recent example was our
suit and then settlement with the Intel Corporation in which Intel
agreed to discontinue certain allegedly monopolizing conduct.

We drafted an order that we intended to provide guidelines to
the high-tech industry for refusals to deal with customers and com-
petitors. And I am glad to say that the company and we described
the settlement as a win/win situation.

On the consumer protection side, we continue to discharge our
usual responsibilities—challenging deceptive advertising, credit
abuses, and marketing fraud, especially in the telemarketing area.
The great change since we were here in reauthorization some four
years ago is our commitment to challenge fraud and invasions of
privacy with respect to consumers on the Internet.

We have brought over 100 Internet fraud-related cases in the
last several years, established a database that 220 law officials use,
and a consumer help line where consumers can register their com-
plaints which then go into our database.

In 1996, we devoted 14 Commission personnel to Internet review.
Today, it is 79 personnel, 23 percent of all the people we have
working on consumer protection issues.

We also deal with new and significant initiatives that we have
been asked to take on, and one that Senator Brownback mentioned
is particularly important, our study of marketing of violent enter-
tainment materials to children. I hope to have an opportunity to
answer questions about that, Senator.

We have handled these new responsibilities without any major
increase in budget by restructuring the agency for efficiency. We
have very constructive relationships these days with the states. We
have reduced drastically mid-management review.

We make earlier decisions on cases that we will pursue, and we
have vacated 50 percent of the rules and guides that were on our
books, mostly obsolete rules and guides, that were on our books
just five years ago.

Nevertheless, there is a limit to what we can do with present re-
sources, and therefore, the Commission has asked for a budget of
$165 million and personnel totaling 1,113 in 2001, substantially
more than this Committee allowed in its reauthorization proposal.

The vast majority of this increase is to staff enforcement mis-
sions that have grown or have been added in recent years.

Finally, let me say just a word about Hart-Scott reform since the
panel that will follow will discuss the issue. Also, my newest col-
league, Commissioner Tom Leary, will address that issue briefly.

I agree with the Hatch proposal that would reduce the number
of proposed mergers that need to be filed with the government, but
I believe the fees on very large transactions should be increased so
as to adequately finance FTC anti-trust enforcement activities.
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If we change the filing requirement, as the Hatch bill proposes,
40 percent of the mergers that we now review would not have to
be filed.

With respect to the proposal to refer objections to our request for
information to the judiciary, I believe that would lead to unneces-
sary delay and would put the judiciary in a position where they
would need to make decisions without adequate information. If
there are problems, and perhaps there are, we can and will address
them through internal reforms.

I would, of course, be delighted to answer any questions from
members of the Committee and I look forward to an opportunity to
answer some of the comments by Senator Stevens, to the extent I
can, because the matter is in litigation and I am limited in what
I can say, about our BP/Arco initiative. Thank you very much.

Senator ASHCROFT. Thank you.

[The prepared statement of Commissioner Pitofsky follows:]

PREPARED STATEMENT OF HON. ROBERT PITOFSKY, CHAIRMAN,
FEDERAL TRADE COMMISSION

Mr. Chairman, the Federal Trade Commission (FTC) is pleased to appear before
the Subcommittee to present its views on the agency’s reauthorization. Since our
last reauthorization hearing in 1996, the FTC has continued to protect American
consumers in dynamic domestic and world marketplaces. The FTC is the only fed-
eral agency with both consumer protection and competition jurisdiction over broad
sectors of the economy.! Congress has charged the FTC with maintaining a free and
fair marketplace by, among other things, protecting American consumers and busi-
nesses from unfair methods of competition and unfair or deceptive acts or practices.
Our national experience demonstrates that competition among producers and accu-
rate information in the hands of consumers yield the best products at the lowest
prices, spur innovation, and strengthen the economy.

As a deliberative body and an independent agency, the FTC is well situated to
study and respond to a changing marketplace, and to champion consumer interests
in this dynamic setting. The FTC has investigatory power and often serves as a re-
search resource for Congress. The FTC also has limited regulatory power, which it
uses sparingly to address specific, widespread problems, often in response to express
Congressional mandates. First and foremost, however, the FTC is a law enforcement
agency. It is a small agency, but one with a record of achievement for American con-
sumers.

Highlights of recent accomplishments include:

e Saving consumers an estimated $1.6 billion in fiscal year 1999 from law en-
forcement actions brought in our consumer protection and competition missions,
achieving an estimated consumer savings of $14 for every $1 spent on agency
operations.

e Protecting consumers and business from anticompetitive mergers before they
occur by reviewing the increasing number of proposed merger transactions filed
under the Hart-Scott-Rodino provisions of the Clayton Act. Reported trans-
actions have tripled from 1,529 in fiscal year 1991 to 4,642 in fiscal year 1999
and have increased eleven-fold in total value during this period, from $169 bil-
lion to $1.9 trillion.

e Targeting 78 percent of FTC antitrust resources in fiscal year 1999 to four
sectors of the economy—energy and natural resources, information and tech-
nology, health care and pharmaceuticals, and consumer goods and services, thus
focusing on industries with major pocketbook benefits for consumers.

¢ Fighting Internet-related fraud since 1994 by bringing 100-plus enforcement
actions, which have targeted 300 corporate and individual defendants on behalf

1The FTC has broad law enforcement responsibilities under the Federal Trade Commission
Act, 15 U.S.C. §§41 et seq. With certain exceptions, the statute provides the agency with juris-
diction over nearly every sector of the economy. Certain entities, such as depository institutions
and common carriers, as well as the business of insurance, are wholly or partially exempt from
FTC jurisdiction. In addition to the FTC Act, the FTC has enforcement responsibilities under
more than 40 additional statutes and more than 30 rules governing specific industries and prac-
tices.
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of millions of online consumers and small business. The FTC’s enforcement ac-
tions have collected over $20 million in redress, obtained orders freezing an-
other $65 million, and stopped Internet schemes with estimated annual sales
of over $250 million.

e Offering consumers and business toll-free access to the FTC through a con-
sumer helpline. Launched in July 1999 with additional funds appropriated by
Congress, 1-877-FTC-HELP allows people from anywhere in the United States
to call with questions or complaints and speak to trained counselors. The FTC
now receives more than 9,000 consumer inquiries or complaints per week.

e Operating Consumer Sentinel, a secure database developed by the FTC and
now shared with over 220 law enforcement agencies in the U.S. and Canada.
Currently containing more than 225,000 entries, the database allows law en-
forcement to identify companies and individuals engaging in fraud and to stop
scams as they emerge.

e Safeguarding consumer privacy by implementing the Children’s Online Pri-
vacy Protection Act and by bolstering industry self-regulation through edu-
cational efforts. The FTC continues to monitor consumer privacy in cyberspace
by, among other things, conducting surveys to reassess how websites are imple-
menting fair information practices.

e Educating consumers and businesses about their rights and responsibilities,
and alerting them to potential frauds, by distributing 8.6 million educational
publications in print and online during fiscal year 1999.

Increased Resources to Meet Growing Challenges. To meet the growing challenges
in protecting consumers and keeping the marketplace competitive, we request that
our reauthorization include an increase in resources. Over the past decade, the FTC
has performed its mission in the face of a rapidly changing marketplace. We have
done so primarily by stretching our resources, re-inventing our processes, and sim-
ply doing more with less. But if we are to keep up with the growing demands that
will be imposed by the 21st Century marketplace, we need significant additional re-
sources.

Two marketplace developments have greatly increased the demands on the FTC—
the explosive growth of the Internet and the dramatic increase in corporate mergers.
Use of the Internet has grown exponentially since commercial web browsers first be-
came available in 1994—123 million Americans now have access to the Internet.2
Internet purchasing also is skyrocketing, forecasted to rise from $20 billion in 1999
to $184 billion in 2004.3 Developing Internet-related policies and halting cyberfraud
during just the few years of the Internet’s existence already has taxed the FTC’s
resources. In 1996, the FTC’s Bureau of Consumer Protection (BCP) devoted 14
FTEs, about 4 percent of BCP total resources, to Internet-related activities. In 1999,
the workload required 79 FTEs, or about 23 percent of the BCP workforce, which
overall remained at about the same level as 1996.4

Similarly, the corporate merger wave continues into its tenth straight year and
strains FTC resources. The Washington Post recently characterized the merger wave
as “a frenzy of merger madness, capping a dramatic wave of global corporate con-
solidation that has been gaining momentum through much of this decade,” quoting
merger experts who note that a key force driving merger activity is the Internet.>
This restructuring may be necessary for companies to compete in the new global,
high-tech marketplace. At the same time, antitrust review is necessary to identify
and stop those combinations that could diminish competition in specific markets as
this restructuring proceeds.

While the number of Hart-Scott-Rodino mergers has tripled in the past decade,
the dollar value of commerce affected by these mergers is on an even steeper trajec-
tory, increasing eleven-fold.6 Overall, merger transactions are increasingly larger
and significantly more complex, requiring more exacting analysis when they raise

2Nielsen Media Research and NetRatings Inc., The Nielsen/Netratings Reporter (visited Jan.
13, 1999) <http://www.nielson-netratings.com/press releases/pr 000113.htm>.

3Forrester Research Inc., Online Retail to Reach $184 Billion by 2004 as Post-Web Retail
Era Unfolds (visited Sept. 28, 1999) <http:/www.forrester.com/ER/Press/Release/
0,1769,164,FF.html>.

4See Attachment 1. Internet-related initiatives include anti-fraud law enforcement, consumer
and business education, online privacy initiatives, and the development of international con-
sumer protection guidelines for commerce.

5Sandra Sugawara, Merger Wave Accelerated in ’99; Economy, Internet Driving Acquisitions,
Wash. Post, Dec. 31, 1999 at E1.

6See Attachment 2.
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competitive issues. As a result, merger investigation and litigation are more re-
source-intensive than before.?

The FTC is working cooperatively with industry and the antitrust bar to assess
what changes can be made in Hart-Scott-Rodino merger investigations to minimize
burden and make the process work as efficiently as possible. The FTC already has
undertaken a number of internal reforms to expedite merger investigations and to
provide parties with more complete information on the issues that give rise to an
investigation.

Finally, several other significant initiatives are straining FTC resources. Two cur-
rent examples are studying the marketing of violent entertainment materials to
children and creating an identity theft database. Late in fiscal year 1999, several
Senators and the White House both asked the FTC to study the marketing of violent
entertainment materials to children in the aftermath of school shootings in Little-
ton, Conyers, Jonesboro, West Paducah, and Pearl.? The entertainment industry is
large (over $40 billion a year in sales and rentals of movies, video games, and music
recordings), and this undertaking is substantial: FTC staff is seeking relevant infor-
mation from industry members, parents’ and children’s advocacy groups, other con-
sumer groups, academics, and parents and children themselves, and the Commis-
sion will issue a report.

The FTC also has devoted resources to issues involving identity theft—using
someone else’s personal identifying information to commit fraud, such as opening a
credit card account using the stolen name. Congress passed the Identity Theft and
Assumption Act of 1998, which directs the FTC to establish a “centralized com-
plaint and consumer education service” for victims of identity theft. The FTC has
implemented three parts of the program: establishment of a toll-free number (877—
ID THEFT) for reporting and seeking information on identity theft; a database
to track these complaints; and a consumer education program, including a soon-
to-be-published booklet and a website devoted to identity theft issues—
www.consumer.gov/idtheft.

The FTC has been both innovative and aggressive in meeting its expanding re-
sponsibilities. We reorganized and streamlined our workforce by hiring cost-efficient
paralegals to perform tasks previously performed by attorneys, and by moving posi-
tions, wherever possible, out of administrative offices and into front-line law enforce-
ment. We have prioritized our cases, shifting resources, to the extent possible, to
areas of highest need and with greatest consumer impact. We have leveraged our
efforts through cooperative arrangements with the states and the private sector to
obtain the greatest benefit for each dollar spent.

Nonetheless, the growing demands of the marketplace are exceeding the FTC’s
ability at current resource levels to maintain its missions adequately. We need addi-
tional staff and funds to do the work effectively. An increase to the FTC’s resources
would be a sound investment, reaping abundant dividends for American consumers
and business.

Forward-Looking Law Enforcement for American Consumers and Business. At the
brink of a new century, the FTC’s law enforcement is forward-looking and innova-
tive. We are pleased to describe our accomplishments in (1) keeping pace with the
dynamic growth of electronic commerce, (2) anticipating and responding to the
changing marketplace to promote consumer and business welfare, and (3) promoting
efficient law enforcement.

1. Keeping Pace with the Dynamic Growth of Electronic Commerce. The
FTC is working to keep pace with rapidly expanding Internet activity through a
multitude of programs and law enforcement efforts.

Fighting Electronic Fraud. The FTC is fighting to protect consumers and business
against new high-tech frauds, ingenious scams that exploit the design and architec-
ture of the Internet to defraud consumers. FTC staff identified two tricks,
“pagejacking” and “mousetrapping,” in FTC v. Carlos Pereira,1° in which defendants
in Portugal and Australia allegedly captured unauthorized copies of U.S.-based

7The demands from the merger wave and the requirements and statutory deadlines under
Hart-Scott-Rodino have forced a diversion of resources from the FTC’s nonmerger responsibil-
ities, such as potentially anticompetitive agreements in health care and other industries. While
in 1991, the FTC spent 56 percent of competition resources on merger matters and 44 percent
on nonmerger matters; in 1999, that ratio changed to 67 percent for mergers and only 33 per-
cent for nonmergers. The nonmerger cases that have been opened in the past several years are
proceeding more slowly because of the lack of resources.

8S. 254, 106th Cong. (1999). The specific provision of the proposed legislation, Amendment
No. 329, passed by a vote of 98-0.

918 U.S.C.§1028.

10 FTC v. Carlos Periera d/b/a atariz.com, No. 99-1367-A (E.D. Va., Sept. 14, 1999).
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websites, including those of Paine Webber and The Harvard Law Review, and pro-
duced look-alike versions that were indexed by major search engines. The defend-
ants then diverted unsuspecting consumers to a sequence of pornography sites from
which they could not exit, essentially trapping them at the site. The FTC obtained
a court order stopping the scheme and suspending the defendants’ website registra-
tions.

The FTC also protects consumers from more traditional scams that have found
new life on the Internet. In fact, most of the FTC’s 100-plus cases challenging Inter-
net fraud concern old frauds on a new medium—28 cases challenge credit repair
schemes, 13 cases challenge deceptive business opportunities, and 11 cases chal-
lenge pyramid schemes. The Internet can give these old scams a sleek new veneer
as well as provide access to vastly more victims at little cost.

Among the most pernicious of old frauds finding a new home on the Internet are
health-related frauds. The Internet offers consumers immediate, free access to
health information and a convenient and (sometimes) less expensive source for
health products. Not surprisingly, consumers are turning to the Internet more and
more for their health needs.1! Yet, there are potential risks: the quality of Internet
information varies widely, and it can be difficult to distinguish reliable sites from
inaccurate or even fraudulent ones. To address the proliferation of health claims on
the Internet, the FTC implemented Operation Cure.All, which began with two com-
prehensive “surfs” of the Internet for suspicious health products and ended with
cease-and-desist actions—four to date.!2 To educate consumers, the FTC publishes
online brochures on how to spot health scams, linked the FTC website to reliable
Internet health sites, and posted several “teaser” Internet sites that mimic health
scams and alert consumers to potential online health fraud.

Maintaining the Competitive Promise of the Internet. Just as the work of the
FTC’s consumer protection mission strives to keep the Internet free from fraud, the
work of its competition mission strives to secure the competitive promise of the
Internet. In just a few years, the Internet has changed traditional sales and dis-
tribution patterns for products of all types, promising faster, cheaper, and more effi-
cient ways to deliver goods and services. Antitrust scrutiny is necessary to ensure
that anticompetitive practices do not stunt development of these innovations. In
1998, for example, the FTC charged 25 Chrysler dealers with an illegal boycott de-
signed to limit sales by car dealers that marketed on the Internet. The dealers alleg-
edly had planned to boycott Chrysler if it did not change its distribution methods
to disadvantage Internet sellers.13 A successful boycott could have limited the use
of the Internet to promote price competition and could have reduced consumers’
ability to shop from dealers serving a wider geographic area via the Internet.

Using Electronic Tools to Detect, Deter, and Educate about Fraud. To stay on top
of Internet developments, and to stop cyberfraud in its incipiency, the FTC has de-
veloped innovative tools. Two of the most effective tools are Consumer Sentinel, the
}clmlnll).rehensive fraud database,'* and 1-877-FTC-HELP, the toll-free consumer

elpline.

The FTC also holds “Surf Days” to use new technology to detect and analyze
emerging problems in the online marketplace. Through organized Internet surfing,
FTC staff and its law enforcement partners learn about online practices and identify
possible targets for law enforcement. To date, the FTC and 250 partners have con-
ducted 20 Surf Days on topics ranging from pyramid schemes to health claims to
environmental marketing claims, and have identified over 4,000 sites making dubi-
ous claims. One way that FTC staff responds when it discovers questionable claims
is to use e-mail simply to warn website operators that their sites appear to violate
the law—some operators are new entrepreneurs unaware of existing laws. Although
the results vary, the warnings appear generally effective in prompting operators to
correct or remove their websites without any formal FTC enforcement action.

Second, the FTC has created “teaser sites” to educate consumers about exercising
caution in dealing with website enterprises. Now numbering over a dozen, these
sites mimic common Internet scams, such as pyramid schemes and business oppor-
tunities, and contain the customary glowing testimonials and false promises. After
a few “clicks” from the home page, the FTC teaser sites warn consumers that they

11 One recent poll reveals that 80 million American adults went online for health information
during the previous 12 months. Harris Poll (Aug. 1999).

12Magnetic Therapeutic Technologies, Inc., C-3897 (FTC Sept. 7, 1999); Pain Stops Here!,
Inc., C-3898 (FTC Sept. 7, 1999); Melinda R. Sneed and John L. Sneed d/b/a Arthritis Pain Care
(llgéls';;er, C-3896 (FTC Sept. 7, 1999); Body Systems Technology, Inc., C-3895 (FTC Sept. 7,

13 Fair Allocation System, Inc., C-3832 (FTC Oct. 30, 1998).

14Tn 1998, Consumer Sentinel received the Interagency Resources Management Conference
Award as an exceptional initiative to improve government service.
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could be defrauded by participating in similar schemes and provide tips on how to
distinguish fraudulent pitches from legitimate ones.

Finally, the FTC organized the development of www.consumer.gov to educate con-
sumers. With more than 100 federal agencies contributing information, the website
is a one-stop shop for consumers turning to the federal government seeking informa-
tion, from health to money to technology.1®

Protecting Privacy Online. Since 1995, the FTC has been at the forefront of issues
involving online privacy. Among other activities, the FTC has held public work-
shops; examined website practices on the collection, use, and transfer of personal
information; and commented on self-regulatory efforts and technological develop-
ments intended to enhance consumer privacy. The FTC has issued three reports to
Congress based on its initiatives in the privacy area.l® The most recent, Self-Regula-
tion and Privacy Online,17 issued in July 1999, examined website collection of con-
sumer information, consumer concerns about online privacy, and the state of self-
regulation. The report recommended effective self-regulation at that time instead of
legislation, but called for further efforts to implement “fair information principles”
and continued FTC monitoring.

The FTC is particularly concerned about issues involving the online collection of
personal information from children. In its 1998 privacy report, the FTC documented
the widespread collection of children’s information, and recommended that Congress
adopt legislation setting forth standards on online collection. Four months after the
report was issued, Congress enacted the Children’s Online Privacy Protection Act
of 1998.18 As required by the Act, the FTC issued a rule to implement the Act’s fair
information standards for commercial websites collecting information from children
under 13.19 The rule, which takes effect in April 2000, describes what constitutes
“verifiable parental consent” in the collection of information from children.

The FTC also has brought law enforcement actions to protect privacy online. One
action challenged the allegedly false representations by the operator of a “Young In-
vestors” website that information collected from children in an online survey would
be maintained anonymously,2° and another challenged the practices of an online
auction site that allegedly obtained consumers’ personal identifying information
from a competitor site (eBay.com) and then sent deceptive, unsolicited e-mail mes-
sages to those consumers seeking their business.21

Since the 1999 privacy report, the FTC, together with the Department of Com-
merce, held a public workshop on “online profiling” 22 to educate the public about
this practice and its privacy implications, and to examine current industry efforts
to implement fair information practices. The FTC also has convened an advisory
committee of e-commerce experts, industry representatives, security specialists, and
consumer and privacy advocates to examine the costs and benefits of implementing
online the fair information practices of “access” and “security.” 23 This advisory com-
mittee, convened pursuant to the Federal Advisory Committee Act,24 will provide a
written report to the FTC in May 2000. Later this month, the FTC will conduct an-
other survey on commercial website practices of personal information collection and
their use of fair information practices of notice, choice, access, and security.

Working to Protect Consumers and Businesses in International E-Commerce Mar-
kets. The FTC participates in international forums on e-commerce with two major
goals: tackling cross-border fraud, and developing e-commerce policies that facilitate
a safe and predictable commercial environment for businesses and consumers. To
stop international fraud, the FTC works with both domestic and foreign law enforce-

15Tn 1999, www.consumer.gov received the Vice President’s Hammer Award, which recognized
the site’s innovative approach to providing online links to the websites of federal agencies.

16 Self-Regulation and Privacy Online: A Report to Congress (FTC July 1999) <http:/
www.ftc.gov/0s/1999/9907/index.htm#13>; Privacy Online: A Report to Congress (FTC June
1998) <http:/www.ftc.gov/reports/privacy3/toc.htm>; Individual Reference Services: A Report to
Congress (FTC Dec. 1997) <http://www.ftc.gov/bep/privacy/wkshp97/irsdocl.htm>.

171d. The Commission vote to authorize release of the report was 3—1, with Commissioner An-
thony concurring in part and dissenting in part.

1815 U.S.C. §6501. The Final Rule is available at <http:/www.ftc.gov/opa/1999/9910/
childfinal>.

1916 C.F.R. Part 312.

20 Liberty Financial Companies, Inc., No. C-3891 (FTC Aug. 12, 1999).

21 FTC v. Reverse Auction.com, Inc., No. 00-0032 (D.D.C. Jan. 6, 2000).

22 Online profiling is the practice of aggregating information about consumers’ interests, gath-
ered primarily by tracking their movements online, and using the resulting consumer profiles
to create targeted advertising on websites.

23 “Access” refers to an individual’s ability to review data maintained about him or herself and
the ability to correct inaccuracies in that data. “Security” refers to a data collector’s obligation
to protect against loss and the unauthorized access, destruction, use, or disclosure of the data.

245 U.S.C. App. §9(c).
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ment partners to shut down offshore scam artists who target U.S. consumers, to re-
patriate ill-gotten gains moved offshore, and to combat cross-border fraud. We en-
hance international cooperative efforts through our involvement in international or-
ganizations, such as the 29-nation International Marketing Supervision Network;
and task forces, such as the U.S.-Canada Telemarketing Task Force and the Mexico-
U.S.-Canada Health Fraud Task Force. We also participate in information sharing
arrangements, such as through Consumer Sentinel.

To develop e-commerce policies, the FTC is active in the public policy debate on
international consumer protection principles that should govern the global electronic
marketplace.25> The FTC sponsored a June 1999 international workshop addressing
these issues. Additionally, the FTC just announced that it will host, together with
the Department of Commerce, a workshop this spring on the use of alternative dis-
Eutelresolution mechanisms for consumer transactions in the borderless online mar-

etplace.

2. Anticipating and Responding to the Changing Marketplace to Promote
Consumer and Business Welfare. Electronic commerce, deregulation, and
globalization are transforming the American economy. The FTC is responding to
these changes by shifting resources to those areas where consumers and business
are at increasing risk from fraud, deception, or anticompetitive practices.

Responding to the Retail Revolution. The United States, indeed the world, is un-
dergoing a “retail revolution.” To remain competitive, retailers—whether brick and
mortar or online—are restructuring and merging, and seeking new ways to market
both new and old products to a growing consumer market. Food retailing is experi-
encing just such a period of consolidation. The number of supermarket mergers in-
creased from 20 in 1996, to 25 in 1997, to 35 in 1998.26 While most supermarket
mergers do not raise competitive concerns, some do appear to threaten consumers’
food bills, and the FTC has responded. Five supermarket mergers reviewed by the
FTC in the past 12 months have involved firms with total annual sales of over $110
billion, including Albertson’s acquisition of American Stores (the second and fourth
largest chains in the U.S.) and Kroger’s acquisition of Fred Meyer, which created
the largest U.S. supermarket chain. In the last four years, the FTC has brought
more than 10 enforcement actions involving supermarket mergers, requiring
divestitures of nearly 300 stores, in order to maintain competition in local markets
spread across the U.S.27

The FTC is addressing not only anticompetitive mergers, but also anticompetitive
practices that could hinder consumers from reaping the full benefits of retail re-
structuring. For example, the Commission sued Toys “R” Us, the nation’s largest toy
retailer, alleging abuse of market power by trying to stop warehouse clubs from sell-
ing popular toys, such as Barbie dolls. Although new to selling toys, warehouse
clubs, such as Costco, were selling them at lower prices and beginning to take mar-
ket share from more traditional retailers, including Toys “R” Us. In response, Toys
“R” Us allegedly pressured toy manufacturers to deny popular toys to warehouse
clubs or to sell to them only on less favorable terms. The FTC issued an administra-
tive order to stop these practices, and the matter is now on appeal in the U.S. Court
of Appeals for the Seventh Circuit.28

Protecting Competition and Consumers in Electric Power Deregulation. Deregula-
tion is transforming the huge electric power industry, which has annual sales of
over $200 billion. The FTC is working to ensure that consumers receive the benefits
of deregulation and that formerly regulated monopolists do not use their market
power to impede competition. The FTC has provided testimony and other comments
to Congress on issues of electric power deregulation. FTC staff has participated in
various industry forums and has provided comments to the Federal Energy Regu-
latory Commission and 13 state governments to assist in the transition to a com-
petitive market. The FTC also conducted a workshop for state utility regulators and
Attorneys General on market power and consumer protection issues that states are

25 Attachment 3 lists the international working groups on electronic commerce to which the
FTC belongs.

26“How Big is Too Big? The Role of the FTC in Supermarket Industry Mergers,” 2 Grocery
Headquarters 24 (Feb. 1, 1999).

27Red Apple/Sloan, 19266 (FTC Mar. 29, 1995); Schnucks/National, C-3584 (FTC June 8,
1995); Schwegman/National 119FTC 783 (July 5, 1995); Stop & Shoprurity Supreme, C-3649
(FTC April 2, 1996) ; Ahold/Stop & Shop, C-3687 (FTC July 7, 1996); Jitney Jungle/Delchamps
C-3784 (FTC Sept. 23, 1998); Albertson’s/Buttrey, C—3838 (FTC Dec. 8, 1998); Ahold/Giant, C—
3861 (FTC Oct. 20, 1998); Kroger/Fred Meyer, C-3917 (FTC June 7, 1999); Albertson’s/American
Stores, No. 981-0339 (June 30, 1999); Shaw’s/Star, No. 991-0075 (FTC July 6, 1999); Kroger/
John C. Groub, C-3905 (Nov. 8, 1999).

gzs?oys “R” Us, Inc., No. 9278 (FTC 1998) appeal docketed, No. 98-4107 (7th Cir. Apr. 16,
1999).
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likely to face as they deregulate and restructure the electricity industry. The FTC
continues to emphasize the need to (1) adopt policies that lessen the market power
held by the formerly regulated monopolies to promote competition, (2) ensure that
consumers receive accurate and non-deceptive information to make informed deci-
sions among the choices that the competitive market should offer; and (3) ensure
fair and non-deceptive billing practices.2?

Protecting Consumers from Deceptive Telecommunications Practices. The FTC is
addressing consumer protection issues in another deregulating industry—tele-
communications. While deregulation can bring consumers substantial benefits in the
form of greater choice in products, services, and prices, it also has brought new op-
portunities for fraud and deception. Among the most serious fraudulent practice is
“cramming”—placing charges for unauthorized purchases of goods and services on
consumers’ telephone bills. In 1998, cramming ranked second among complaints re-
ceived by the FTC’s Consumer Response Center, with almost 10,000 complaints.3?
Along with State Attorneys General, the FTC has filed law enforcement actions
against crammers, seeking injunctions and restitution for injured consumers.3! The
FTC also amended its Pay-Per-Call Rule 32 to require, among other things, express
verifiable authorization for charges placed on consumer telephone bills.33 Finally,
the FTC commented on the Federal Communications Commission’s “Truth-in-Bill-
ing” initiative, designed to make it difficult to cram unauthorized charges on to con-
sumers’ phone bills by making the bills easier to read and understand.34

The FTC also has worked closely with the FCC on “dial-around” long distance
telephone services, another innovation of the deregulated environment. Dial-around
allows consumers to bypass their pre-subscribed long-distance provider by using ac-
cess_codes—a “10-10-XXX” number.35 Through national advertising, long-distance
carriers, both large and small, heavily promote dial-around services, which now
gross approx1mately $3 billion per year.36 Nearly all of this advertlsmg focuses on
price claims, and, unfortunately, much of it appears deceptive. Early in fiscal year
2000, the FTC and the FCC jointly sponsored a public workshop to focus attention
on deceptive advertising and to examine how both agencies might provide additional
guidance to industry on advertising these services non-deceptively.

Safeguarding Consumer Privacy as Financial Markets Restructure. Financial mar-
kets also will be restructuring in the wake of the Gramm-Leach-Bliley Act,37 which
dismantled Depression-era legal walls between the banking, insurance, and securi-
ties industries. Despite the promise of more efficient financial markets, the new law
raises concerns about the privacy of personal financial information, given the tech-
nology available to collect and distribute this information. The Act directs the FTC
and the bank regulatory agencies to develop rules to implement privacy protections,
including requiring notice of an entity’s privacy policies and providing an oppor-
tunity, in certain circumstances, to restrict the sharing of non-public personal infor-
mation. Release of the FTC’s rule is scheduled for May 2000, just six months after
the President signed the Act.

Providing Expertise on the Evolving Pharmaceutical Market. As part of its pro-
gram to study evolving industries, the FTC’s Bureau of Economics completed a de-
tailed report on the rapidly changing pharmaceutical industry,3® an industry of in-
creasing importance to the nation’s aging consumers. Developments in information
technology, new state drug substitution laws, federal legislation, and the emergence

29The FTC also has reviewed mergers that affect the delivery of electricity to consumers and
has taken action when concerned about the merger’s impact on competition and prices. See
PacifiCorp, No. 9710091 (FTC consent agreement, Feb. 18, 1998) (transaction subsequently
abandoned); Dominion/Consolidated Natural Gas Co. C-3901 (FTC Dec. 9, 1999).

30 Telecommunications—State and Federal Actions to Curb Slamming and Cramming, (GAO/
RCED-99-193, July 1999) .

31FTC v. Interactwe Audiotext Services, Inc., No. 98-3049 CBM (C.D. Cal., Apr. 22, 1999);
FTC v. International Telemedia Associates, Inc. No. 1-98-CV-1935 (N.D. Ga July 10 1998);
FTC v. Hold Billing Services, Ltd., No. SA-98-CA-0629-FB (W.D. Tex., July 15 1998). See also
FTC v. American TelNet No. 99—1597—CIV—King (S.D. Fla. June 14, 1999); FTC v. Communica-
tion Concepts & Investments, Inc., No. 98-7450 (S.D. Fla., Dec. 22, 1998).

3216 C.F.R. Part 30 (1999).

3363 Fed. Reg. 58,524 (Oct. 30, 1998).

34 Truth-in-Billing and Billing Format First Report and Order and Further Notice of Proposed
Rulemaking, 63 Fed. Reg. 55,077 (Oct. 14, 1998).

35 Every long-distance carrier has an access or “10—10” code that allows callers to access that
carrier’s network, even if callers have previously chosen a different carrier to be their regular
long-distance company.

3610-10 Long Distance Calling, Consumer Reports, May 1999, at 64.

37Pub. L. No. 106-102, 113 Stat. 1338 (1999)

38 Roy Levy, FTC Bureau of Economics Staff Report, The Pharmaceutical Industry: A Discus-
sion of Competitive and Antitrust Issues in an Environment of Change (March 1999).
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of market institutions such as health maintenance organizations and pharmacy ben-
efit management firms all have contributed to a rapid pace of change in this mar-
ket. The industry also has undergone significant structural changes that include
growth of the generic drug segment and substantial horizontal and vertical consoli-
dation. The report attempts to provide a more complete understanding of the com-
petitive dynamics of this market and discusses possible anticompetitive concerns
and procompetitive explanations for new pricing strategies and other evolving indus-
try practices.

In preparing the report, FTC staff drew upon its experience in reviewing mergers
in the pharmaceutical and health care industries. These industries have been in the
midst of a merger wave in the last several years, and during that time, the FTC
has brought 11 enforcement actions challenging several of these mergers.3® Anti-
trust scrutiny is vital because these transactions could have a substantial and im-
mediate impact on large numbers of consumers, possibly threatening higher prices
and slowing innovation of new life-enhancing products.

Investigating Mergers in a Globalized Economy. Globalization means that increas-
ing numbers of the FTC’s merger investigations involve companies with inter-
national ties and require cooperation with foreign competition authorities to resolve
concerns. For example, in the $80 billion oil mega-merger of Exxon Corporation and
Mobil Corporation, the FTC closely coordinated its investigation, not only with the
Attorneys General of several states, but also with the European Commission. Ac-
tions brought by United Kingdom and German authorities closely track the pro-
posed FTC order. Upon completion of its review, the FTC’s order would require the
largest retail divestiture in FTC history—the sale or assignment of 2,431 Exxon and
Mobil gas stations in the Northeast and Mid-Atlantic, as well as in California, Texas
and Guam. In addition, certain assets would be sold, including an Exxon refinery
in California, terminals, and a pipeline.40

Similarly, the FTC coordinated with foreign authorities in the investigation and
eventual settlement of an international pharmaceutical merger, of Zeneca Group
PLC, based in the United Kingdom, and Astra AB, based in Sweden. The parties
agreed to divest rights to a long-acting local anesthetic to a third party to ensure
continued competition in this important drug market. The European Commission
and FTC staff shared their respective analyses of the case, and the parties facili-
tated the process by waiving confidentiality rights to permit full communication
among FTC and EC staff and the parties.4!

Formulating Guidelines on Competitor Collaborations. Globalization and new
technologies are driving companies toward a variety of complex collaborations ena-
bling them to expand into foreign markets, fund innovation, or lower costs. The in-
creasing use and variety of these collaborations among competitors have led to re-
quests for greater clarity regarding their treatment under the antitrust laws. In re-
sponse, the FTC and the Department of Justice have issued, in draft, the first set
of joint guidelines that comprehensively address horizontal agreements among com-
petitors.42 The draft guidelines seek to enhance understanding of the possible anti-
trust implications of a wide range of joint ventures, strategic alliances, and other
collaborations among competitors, thus encouraging procompetitive collaboration
and deterring collaboration likely to harm competition and consumers.

3. Promoting Efficient Enforcement. The FTC attempts to leverage resources
to obtain the greatest efficiency by, among other things, working cooperatively with
other law enforcement agencies, at both the state and federal levels. The FTC also
attempts to promote direct and immediate benefits for consumers by seeking
disgorgement or restitution remedies in appropriate cases to put money back in
their pockets. Finally, the FTC seeks to minimize burden on business throughout
its enforcement and compliance programs.

Coordinating “Sweeps” to Fight Consumer Fraud. An important innovation in the
fight against consumer fraud is the “sweep”—a cooperative and concentrated fraud
crackdown by federal, state, and private groups. These efforts have led to multiple
law enforcement actions targeting a certain type of fraud, often with extensive press
coverage, and are more likely to reduce fraud than isolated actions by the various

39Hoechst AG, 120 F.T.C. 1010 (Dec. 5, 1995); Glaxo PLC, 119 F.T.C. 815 (June 14, 1995);
Upjohn Co., 121 F.T.C. 44 (Feb. 8, 1996); Johnson & Johnson, 121 F.T.C. 149 (Mar. 16, 1996);
Ciba-Geigy Ltd., 123 F.T.C. 842 (Mar. 24, 1997); Baxter Int’l, Inc., 123 F.T.C. 904 (Mar. 24,
1997); American Home Products Corporation, 123 F.T.C. 1279 (May 16, 1997); Roche Holding
Ltd., C-3809 (May 22, 1998); Zeneca Group PLC, C-3880 (June 7, 1999); Medtronic, Inc., C—
3879 (June 10, 1999).

40 Exxon Corporation, No. 9910077 (proposed consent order, Nov. 30, 1999).

41Zeneca Group PLC, C-3880 (FTC June 7, 1999).

4264 Fed. Reg. 54,483 (1999).
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state and federal groups. Since 1995, the FTC has partnered with state and federal
agencies and formed alliances to lead 49 sweeps culminating in 1,321 law enforce-
ment actions on a variety of scams. These actions include 306 brought by the FTC
itself, which have prevented an estimated $500 million in consumer injury.43 The
FTC also partners with private sector organizations in education campaigns on how
consumers can avoid being defrauded.

Redressing Anticompetitive Price Increases. The FTC won a preliminary motion in
its effort to give money back to millions of American consumers who were faced with
sudden and huge price increases when they filled prescriptions for two generic drugs
for treating anxiety. In late 1998, the FTC, along with 10 State Attorneys General,
filed charges against Mylan Laboratories, Inc., the nation’s second largest generic
drug manufacturer, and others, alleging that the company had anticompetitively
eliminated much of its competition by tying up the key active ingredients for the
two drugs.4* The complaint charges that Mylan’s actions allowed it to raise prices
of two drugs: for one drug, the price increase was 25 times the initial level; for the
other, more than 30 times. In total, the price increases allegedly cost American con-
sumers over $120 million. Trial is set for fall 2000.

Saving Homes and Stopping Abusive Lending Practices. The dramatic growth of
subprime lending—lending to higher-risk borrowers—has been accompanied by re-
ports of abusive lending practices. The abusive practices often involve lower-income
elderly and minority borrowers and threaten their biggest assets—their homes. The
FTC has made abusive lending practices an enforcement priority, and last July an-
nounced settlements 45 with seven subprime mortgage lenders from across the coun-
try charged with violating the Home Ownership and Equity Protection Act
(HOEPA).46 The FTC alleged these lenders made loans without regard to the con-
sumers’ ability to repay the loans, included prohibited terms in the loan agreements,
increased interest rates after default, or imposed illegal prepayment penalties or
balloon payments. The settlements included injunctive and other relief and con-
sumer redress totaling $572,500 with injured consumers receiving an average of
$2,100 each.

The FTC also is prosecuting an action against Capital City Mortgage Corpora-
tion,47 a Washington D.C. area mortgage lender. Filed in 1998, the complaint al-
leges that the defendants made high-interest loans (up to 24%), many to elderly and
minority home owners living on fixed or low incomes, without fully disclosing their
terms. The loans were often interest-only balloon loans, with the full principal
amount due at the end, allegedly leading to foreclosure and loss of homes when poor
borrowers could not raise tens of thousands of dollars quickly to make these unex-
pected payments. The action seeks to obtain redress for hundreds of victimized
homeowners.

Reducing Burden on Business. While protecting consumer interests, the FTC has
taken steps to minimize burden on business in the following ways:

e Maintained a comprehensive regulatory review program that covers all FTC
rules and industry guides since 1992. The program provides for review of every rule
and guide at least every ten years.

e To date, the FTC has repealed roughly half of the guides and discretionary
trade regulation rules in effect in 1992 (21 of 40 guides and 12 of 25 rules).

e The FTC has revised other rules to simplify disclosure requirements, provide
more flexible compliance options, or promote international harmonization to facili-
tate trade. For example, the FTC revised its Rule on Care Labeling of Textile Wear-
ing Apparel to permit the use of symbols in place of words, relieving manufacturers
and distributors of the need to translate care instructions into multiple languages
for trade purposes among NAFTA counties.

43 Attachment 4 provides the list of sweeps the FTC has participated in since 1995.

44 FTC v. Mylan Laboratories, Inc., CV-98-3115 (D.D.C. 1999) (mem).

45 FTC v. Barry Cooper Properties, No. 99-07782 WDK (Ex) (C.D. Cal. July 30, 1999); FTC
v. Capitol Mortgage Corp., No. 2-99-CV-580G (D. Utah July 28, 1999); FTC v. CLS Financial
Services, Inc., No. C-99-1215 (W.D. Wash. July 30, 1999); FTC v. Granite Mortgage LLC, No.
99-289 (E.D. Ky. July 28, 1999); FTC v. Interstate Resource Corp., No. 99—-CIV-5988 (S.D.N.Y.
July 30, 1999); FTC v. LAP Financial Services, Inc., No. 3:99-CV-496-H (W.D. Ky. July 28,
1999); FTC v. Wasatch Credit Corp., No. 2-99-CV-579 (D. Utah July 28, 1999).

4615 U.S.C. §1639.

47FTC v. Capital City Mortgage, Inc., No. 1:98 CV 00237 (D.D.C., Jan. 29, 1998).
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e Rules currently under review include those concerning the funeral industry,*8
franchise and business opportunity ventures, pay-per-call services,*® amplifiers used
in home entertainment products,5° home insulation products,! and textile wearing
apparel.52

e Maintained an extensive program of business education and outreach to achieve
compliance without the burden of formal legal action. The efforts have included pub-
lic workshops, online and hard copy business guides, general and individual compli-
ance advice, “Surf Day” follow-up alerts, trade association and trade press contacts,
speeches and other presentations.

e Streamlined its administrative trial procedures, establishing a one-year start-
to-finish procedure for certain matters.53

e Sunsetted over 10,000 administrative orders, with automatic sunsetting of all
such orders more than 20 years old.

e Reduced the average time to grant “early termination” on H-S-R mergers to
less than 20 days, even though the statute allows a 30-day review period.

Mr. Chairman, we appreciate the opportunity to provide our views on the Com-
mission’s reauthorization and to report on our accomplishments on behalf of Amer-
ican businesses and consumers. We would be pleased to respond to any questions
you or the other Members may have.

48 See Funeral Industry Practices Rule, 16 C.F.R. Part 453 (1999), Request for Comments, 64
Fed. Reg. 24,250 (May 5, 1999).

49See Trade Regulation Rule Pursuant to the Telephone Disclosure and Dispute Resolution
Act of 1992, 16 C.F.R. Part 308 (1999), Notice of Proposed Rulemaking, 63 Fed. Reg. 58,524
(Oct. 30, 1998).

50See Power Output Claims for Amplifiers Utilized in Home Entertainment Products, 16
C.F.R. Part 432 (1999), Advance Notice of Proposed Rulemaking, 63 Fed. Reg. 37,237; see also
Notice of Proposed Rulemaking, 64 Fed. Reg. 38,610 (July 19, 1999).

51See Labeling and Advertising of Home Insulation, 16 C.F.R. Part 460 (1999), Advance No-
tice of Proposed Rulemaking, 64 Fed. Reg. 48,025 (Sept. 1, 1999).

52See Care Labeling of Textile Wearing Apparel and Certain Piece Goods As Amended, 16
C.F.R. Part 423 (1999), Advance Notice of Proposed Rulemaking, 60 Fed. Reg. 67,102 (Dec. 28,
1995); see also Notice of Proposed Rulemaking, 64 Fed. Reg. 38,610 (July 19, 1999).

5316 C.F.R. § 3.11A (1999).
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Attachment 1

Consumer Protection Mission
Internet FTE As a Percentage
of Total FTE*
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Attachment 2
Maintaining Competition Mission
HSR Transactions, FTE & Dollar Value of Transactions

HSR Transactions

1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 Dollar Value of Transactions
(In Trillions)

323 13167 321.7 | 314 3121 3368 3465 3

1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000

Fiscal Year 2000 information: Reported HSR Transactions (15% over FY99 thus far) and dollar value estimated. FTE based on funded amount.

Attachment 3

The Federal Trade Commission’s International Organization Participation

e The Organization of Economic Cooperation and Development (OECD)
Consumer Policy Committee is comprised of the consumer protection and related
agencies of 29 countries, the Business and Industry Advisory Committee, and Con-
sumers International. The Committee recently issued international guidelines on
consumer protection in e-commerce, and will continue to focus on related issues. The
FTC heads the U.S. delegation to this committee.

e Trans-Atlantic Business Dialogue (TABD) is a framework for cooperation be-
tween the trans-Atlantic business community and the governments of the E.U. and
U.S, whereby European and American companies and business associations develop
joint EU-US trade policy recommendations. E-commerce continues to be one area of
focus for these recommendations.

e Trans-Atlantic Consumer Dialogue (TACD) is a framework for cooperation be-
tween the trans-Atlantic consumer community and the governments of the E.U. and
U.S, whereby European and American consumer associations develop joint EU-US
policy recommendations. This group also has focused on e-commerce issues.

e Asia-Pacific Economic Cooperation (APEC) Electronic Commerce Steer-
ing Group involves government and private sector representatives from APEC
countries. The group is addressing Internet jurisdiction and consumer protection in
e-commerce.

e Free Trade Area of the Americas (FTAA) Joint Government-Private Sec-
tor Committee of Experts on Electronic Commerce, a representative subset of
the 34 countries in the Western Hemisphere which comprise the FTAA, makes rec-
ommendations on how to increase the benefits of electronic commerce. Its focus in-
cludes consumer protection.

¢ The Global Business Dialogue on Electronic Commerce (GBDe), a coalition
of international business representatives from the Internet industry, has launched
a coordinated dialogue at the global level with governments and international orga-
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nizations to address conflicting rules and regulations that could create obstacles to
global electronic commerce.

e The American Bar Association Internet Jurisdiction Project is comprised
of business representatives, academics and government agencies from around. This
group plans to issue recommendations on Internet jurisdiction for consumer protec-
tion as well as other areas at an international meeting in London this summer.

e The Internet Law and Policy Forum (ILPF) is a global organization of Inter-
net-centric companies that seeks to provide a comparative identification and evalua-
tion of legal issues. It is currently examining the potential contribution of tech-
nology, alternative dispute resolution, self-regulation, governmental cooperation,
and harmonization of laws.

e The International Marketing Supervision Network (IMSN) is a membership
organization composed of law enforcement and consumer protection agencies in
OECD countries. The IMSN is a vehicle for information exchange and a forum for
international law enforcement cooperation in the area of consumer protection.

Attachment 4

CONSUMER PROTECTION MISSION ANTI-FRAUD LAW ENFORCEMENT
SWEEPS

Since 1995, the Federal Trade Commission has joined with its partners in federal,
state, and local government to bring 1,323 law enforcement actions in 49 sweeps
against fraudulent operators. This includes 306 actions by the FTC that have pre-
vented over $500 million in consumer injury. Each sweep is supported by an active
and creative education program aimed at preventing future losses by the public.

FISCAL YEAR 2000

Operation S.0.S.
o Target: Fraudulent business opportunities

e Partners: DOJ, COBRA Task Force (Search Warrant), 8 Attorneys General (23 ac-
tions)

o FTC cases: 12 Section 13(b) cases; 22 civil penalty cases referred to DOJ; to be
filed beginning 2/2/00

Operation Misprint

e Target: Bogus office and maintenance supply telemarketing schemes targeting
large and small businesses and nonprofit organizations.

o Partners: Illinois Attorney General’s Office (2 actions)

e FTC cases: 13 cases; court orders ending these allegedly fraudulent operations
were issued in 10 cases; 3 cases are not yet final

FISCAL YEAR 1999

Operation Auction Guides

e Target: Deceptive marketing of “how to” guides which made misrepresentations
to induce consumers to pay for auction or business opportunity information

e Partners: U.S. Postal Inspection Service, California Attorney General, Tulare
County, California District Attorney’s Office (2 actions)

o FTC cases: 4 cases resulted in orders for over $18 million in consumer redress

Operation Missed Giving
e Target: Fraudulent solicitations for charitable donations

e Partners: 40 state charities enforcement agencies (34 actions)
e FTC cases: 5 cases resulted in orders for over $1.4 million in consumer redress

Operation Clean Sweep

e Target: Bogus business operators who ship unwanted and unordered cleaning and
janitorial supplies to small organizations

e Partners: 2 Attorneys General and U.S. Postal Inspection Service (3 actions)

e FTC cases: 1 case resulted in a settlement requiring $110,000 in consumer redress
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Operation New ID—Bad Idea I
e Target: Credit identity scams
e Partners: National Association of Attorneys General, State Attorneys General,

Treasury Inspector General for Tax Administration, and other federal, state, and
local law enforcement agencies (14 actions)

e FTC cases: 22 cases; 16 settlements obtained full consumer redress; remaining
cases pending final disposition

Operation Advance Fee Loan

e Target: Advance fee loan scams

o Partners: 6 State Attorneys General, state banking officials (10 actions); Canadian

law enforcement authorities brought several criminal actions against Canadian tele-
marketers

o FTC cases: 8 cases resulted in orders for close to $3.9 million in consumer redress

Internet Pyramid Schemes
e Target: Internet pyramid schemes; effort included a two-day Internet surf to iden-
tify sites that may be hosting illegal pyramid schemes

e Partners: North American Securities Administrators Association, U.S. Postal In-
spection Service, Securities and Exchange Commission, 27 State Attorneys General,
other state and local law enforcers (32 actions)

e FTC cases: Filed 1 complaint; court issued an order halting the scam and freezing
the defendant’s assets; the case is in litigation

Operation New ID—Bad Idea II

e Target: Credit identity scams

e Partners: DOJ, U.S. Postal Inspection Service, Attorneys General, other state and
local law enforcers from 8 states (8 actions)

e FTC cases: Filed 8 complaints for consumer redress or civil penalties; cases are
pending final disposition
Operation Cure.All

e Target: Deceptive health claims for products advertised on the Internet; identified
targets in two Internet health claims surf days

e Partners: Food and Drug Administration, U.S. Postal Inspection Service, Cana-
dian and Mexican organizations, other federal, state and local officials (50 actions)

e FTC cases: 4 cases resulted in settlements with companies identified in Internet
surf

Small Business Sweep

e Target: Companies that cram purported web design charges onto the telephone
bills of small businesses

e Partners: State Attorney General (1 action)
e FTC cases: Filed 5 complaints; negotiating settlements

Operation Trip Trap

e Target: Companies that misrepresented the vacation packages they sell through
fraudulent telemarketing and other deceptive practices

e Partners: 21 state law enforcement authorities (47 actions)

o FTC cases: Filed 5 complaints seeking consumer redress; cases are pending final
disposition

Operation Home Inequity

e Target: Subprime mortgage lenders using lending practices that violated various
federal laws

e FTC cases: 7 cases resulted in settlements requiring payment of $572,500 in con-
sumer redress or a ban from making certain loans

Credit Card Protection Sweep
o Target: Fraudulent telemarketers of credit card protection services
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e Partners: 6 Attorneys General (3 actions); FTC initiated a major consumer edu-
cation campaign designed to alert consumers of their credit card rights, including
working with its public and private sector partners to distribute over one million
educational bookmarks to college students

e FTC cases: Filed 2 complaints, not yet finally disposed of, and a settlement that
includes payment of $100,000 in consumer redress

FISCAL YEAR 1998

Operation Loan Shark I

o Target: Telemarketers of advance fee loans; victims were U.S. military personnel
and their families

e Partners: 2 Attorneys General, other state officials, Canadian law enforcement (3
actions)

o FTC cases: 9 cases resulted in orders for over $215,000 in consumer redress

Foreign Lottery Tickets
e Target: Canadian firms targeting U.S. residents in foreign lottery schemes

e Partners: Attorney General (1 action)
o FTC cases: 4 cases resulted in orders for close to $1.4 million in consumer redress

Postal Job Fraud
o Target: private companies that falsely promise postal service jobs

e Partners: U.S. Postal Service (8 actions)
o FTC cases: 3 cases resulted in orders for over $245,000 in consumer redress

Operation Money Pit

e Target: Fraudulent business opportunities promising returns of many times the
cost of investments

e Partners: Attorneys General and law enforcement officials in 4 states (7 actions)
o FTC cases: 3 cases resulted in orders for $4.5 million in consumer redress

Operation Show Time

e Target: Seminar operators selling a variety of business and investment schemes
e Partners: Attorneys General, securities officials, and other law enforcement offi-
cials from 11 states (18 actions)

Campana Alerta I1

e Target: false and unsubstantiated health claims directed to Spanish-speaking con-
sumers

o Partners: Officials from the Mexican government and the FTC jointly produced a
Public Service Announcement that was broadcast on major Spanish-language net-
work affiliates across the United States and Mexico

e FTC cases: 3 cases resulted in settlements prohibiting unsubstantiated health
claims

Operation Net Op

e Target: Get-rich-quick schemes using the Internet and hi-tech products to peddle
fraudulent business opportunity and pyramid scams

o FTC cases: 6 cases resulted in orders for $4.9 million in consumer redress

Operation Eraser

o Target: Fraudulent credit repair companies that promise consumers that they can
restore their creditworthiness for a fee

e Partners: State Attorneys General, DOJ (11 actions)

e FTC cases: 21 cases resulted in orders for close to $1.5 million in consumer re-
dress

Project House Call
o Target: Sellers of medical billing business opportunities

o Partners: Florida state officials (1 action)
e FTC cases: 3 cases resulted in orders for $90,000 in consumer redress
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Risky Business
e Target: Bogus entertainment and media-related investment opportunity scams

e Partners: Securities and Exchange Commission and 20 members of the North
American Securities Administrators Association (55 actions)

o FTC cases: 4 cases resulted in orders for over $36 million in consumer redress
Operation vEnd Up Broke

e Target: Vending machine fraud

e Partners: Attorneys General and other state officials from 10 states (36 actions)

e FTC cases: 4 cases resulted in orders for $565,000 in consumer redress and pay-
ment of an $11,000 civil penalty

FISCAL YEAR 1997
Operation Missed Fortune
o Target: Get-rich-quick self-employment schemes

e Partners: State security regulators, state Attorneys General, other consumer pro-
tection officials (64 actions)

e FTC cases: 11 cases resulted in orders for close to $2 million in consumer redress.
Operation Trip-Up

o Target: Vacation scams

e Partners: 12 state Attorneys General (31 actions)

e FTC cases: 5 cases resulted in orders for close to $10.7 million in consumer re-
dress

Operation Waistline

o Target: Misleading weight loss claims

e Partners: Weight-Control Information Network on educational issues

e FTC cases: 7 settlements requiring payment of $787,500 in consumer redress; let-
ters and a media screening tip sheet sent to 80 publications that disseminated
weight loss advertisements urging them to improve their screening

Operation False Alarm

e Target: Fraudulent fund raising done in the name of police, fire, and public safety
groups

e Partners: 50 state Attorneys General, Secretaries of State, and other state char-
ities regulators (54 actions); FTC launched nationwide public education campaign
with the National Association of Attorneys General

e FTC cases: 3 cases resulted in court orders requiring $240,000 in consumer re-
dress

Operation MagaScheme

e Target: Fraudulent telemarketers of magazine subscriptions who conned con-
sumers with phony prize offers and “free” subscription promises

o FTC cases: 3 cases resulted in orders for over $1 million in consumer redress
Project Mousetrap

e Target: Invention promotion industry

o Partners: 2 state Attorneys General (2 actions)

o FTC cases: 5 cases resulted in orders for over $1.2 million in consumer redress
Field of Schemes

o Target: Investment-related telemarketing fraud

e Partners: Securities regulators from 21 states and 2 Canadian provinces, North
American Securities Administrators Association, Securities and Exchange Commis-
sion, Commodity Futures Trading Commission, FBI, and other law enforcement au-
thorities (62 actions)

e FTC cases: 9 cases resulted in court orders for close to $72.5 million in consumer
redress
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Project Workout

e Target: Second phase of Operation Waistline targeting exaggerated advertising
claims made by exercise equipment manufacturers

e Partners: Educational materials issued nationwide in conjunction with the Amer-
ican College of Sports Medicine, the American Council on Exercise, the American
Orthopaedic Society for Sports Medicine, and Shape Up America!

e FTC cases: 4 cases resulted in settlements prohibiting future misrepresentations
Campana Alerta
e Target: Deceptive advertisements directed at Spanish-speaking consumers

e Partners: Officials from the Mexican government, the Food and Drug Administra-
tion, and 7 state Attorneys General (10 actions)

e FTC cases: 4 cases resulted in settlements prohibiting unsubstantiated health
claims

Peach Sweep
o Target: Georgia-based telemarketers

e Partners: 8 Attorneys General, U.S. Postal Inspection Service, FBI, U.S. Attor-
ney’s Office in Atlanta, local law enforcers, and consumer and civic organizations
(23 actions)

o FTC cases: 3 cases resulted in orders for $1 million in consumer redress

Project Trade Name Games

e Target: Business opportunities to own and service in-store carousel racks that dis-
play products licensed by well known companies

e Partners: Attorneys General and other officials from 8 states (12 actions); edu-
cational component launched in coordination with industry members, including Dis-
ney and Warner Brothers, whose trade names were used by scam artists to sell the
bogus business opportunities

o FTC cases: 6 cases resulted in orders for $29.4 million in consumer redress

Operation Yankee Trader
e Target: Fraudulent vending machine business opportunity firms

e Partners: Officials from 3 New England states (7 actions)
e FTC cases: Filed one complaint; preliminary injunction obtained

Project Mailbox
e Target: Direct mail scams that prey on senior citizens

e Partners: National Association of Attorneys General, U.S. Postal Inspection Serv-
ice, state Attorneys General, local law enforcement officials, AARP (188 actions)

e FTC cases: 2 cases resulted in orders for $565,000 in consumer redress
FISCAL YEAR 1996

Operation Roadblock
o Target: Sellers of fraudulent high-tech investments

o Partners: 20 state securities regulators (77 actions)

o FTC cases: 8 cases resulted in orders for more than $12.6 million in consumer re-
dress

Project Senior Sentinel

o Target: Sweepstakes, recovery rooms, and similar frauds that target senior citi-
zens

e Partners: FTC participated in this sweep coordinated by DOJ the FBI
e FTC cases: 5 cases resulted in orders for close to $8.5 million in consumer redress

Operation Loan Shark I
e Target: U.S. and Canadian firms offering advance-fee loans

e Partners: 15 state Attorneys General, British Columbia law enforcers (8 actions)

o FTC cases: 5 cases resulted in orders for $2.5 million in consumer redress
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Operation CopyCat
e Target: Office and cleaning supply fraud operations that targeted small businesses
and not-for-profit organizations

e Partners: U.S. Postal Inspection Service, state Attorneys General, other state and
local officials (12 actions)

e FTC cases: 5 cases resulted in orders for $13.7 million in consumer redress
Operation Payback

e Target: Fraudulent credit repair telemarketers

e Partners: 10 state Attorneys General (11 actions)

e FTC cases: 4 cases resulted in orders for close to $300,000 in consumer redress
Project Jackpot

e Target: Prize promotion schemes

o Partners: State Attorneys General; U.S. Postal Service (48 actions)

e FTC cases: 8 cases resulted in orders for $1.65 million in consumer redress

Project Career Sweep
e Target: Scam artists who falsely promised to obtain jobs for consumers in ex-
change for up-front fees
e FTC cases: 7 cases resulted in orders for over $3.2 million in consumer redress

Project $cholar$cam

o Target: Scams aimed at high school and college students seeking financial aid

o Partners: State Attorney General (1 action); massive education campaign in which
the FTC, Sallie Mae, National Association of College Stores, and others distributed

2.9 million bookmarks, posters, and flyers, and posted warnings at several popular
Web sites

e FTC cases: 7 cases resulted in court orders for close to $8.9 million in consumer
redress

Project Net Scam

e Target: Traditional scams marketed on the Internet

e FTC cases: 9 cases resulted in 8 consent agreements and 1 settlement for $55,000
in consumer redress

Project BuyLines

o Target: 900-number business opportunity frauds

e FTC cases: 7 cases resulted in orders for approximately $15.5 million in consumer
redress

FISCAL YEAR 1995

Project Telesweep
e Target: Business opportunity scams

o Partners: DOJ, state securities regulators, state Attorneys General (58 actions)

e FTC cases: 34 cases resulted in orders requiring payment of more than $11.2 mil-
lion in consumer redress and more than $200,000 in civil penalties

Recovery Room Sweep

e Target: Telemarketers who misrepresent that they will recover all or a substantial
portion of the money lost by consumers in previous scams

o FTC cases: 6 cases resulted in orders for over $540,000 in consumer redress

Commissioner ANTHONY. Senator, in the interest of time, I have
not prepared a statement this morning. And I will defer to my col-
leagues.

Senator ASHCROFT. Well, that is not only interest of time, but
that is a much appreciated wisdom.

Commissioner Thompson.

Commissioner THOMPSON. Following a wise lead, I agree.



28

Commissioner SWINDLE. Same here.

Senator ASHCROFT. Thank you very much, Commissioner, Com-
missioner, and Commissioner.

And it looks as if you have almost been set up, but I understand
that you have

Commissioner LEARY. Mr. Chairman, members of the Com-
mittee—

Senator ASHCROFT. You have already been introduced by the
Chairman as having remarks, and so we are pleased to receive
them.

Commissioner LEARY. I would like to say something because at
my confirmation hearing last fall, I assured you and other mem-
bers of the Committee that reform of the Hart-Scott-Rodino process
was a top priority for me. It still is.

Some of these reforms require action by Congress; some can be
implemented by the agencies themselves; and some require cooper-
ative efforts among the agencies and the private sector.

I am speaking now from the standpoint of someone new to gov-
ernment service who previously spent over 40 years representing
business clients on general anti-trust matters, and over 20 years
specifically on Hart-Scott issues. I obviously have different respon-
sibilities today, but I want to assure you that my basic philosophy
has not changed.

With the Chairman here, I support Congressional action to raise
the jurisdictional threshold for pre-merger filings, and I also be-
lieve it makes sense to have a different fee structure for large and
small transactions. Like our Chairman, I am not wedded to any
particular structure.

I personally would prefer more categories on a scale more di-
rectly keyed to the size of the transaction. But, however they are
done, I believe these modifications should be justified by consider-
ations of good government and general equity rather than as a ve-
hicle either to increase or decrease agency funding.

Ideally, agency funding would be decoupled from filing fees en-
tirely. But I recognize that this may not be realistic at the present
time. I also believe, and I have believed for many years, and said
so, that it would be a mistake for Congress to provide for active
participation by the federal judiciary in the so-called Second Re-
quest process.

The process really does work well most of the time. I also recog-
nize that the process has sometimes failed, and the failures are se-
rious. Lawyers in the private bar and lawyers in government both
have horror stories to tell about massive inefficiencies that have re-
sulted from the failure of their counterparts to be reasonable, real-
istic, or considerate.

As the Chairman has testified, we are committed to visible and
durable institutional reforms that promptly address significant ele-
ments of the problem on our side.

And we are working now with the private bar, hopefully, to de-
velop various best practice recommendations applicable both to the
public and private sectors that are both balanced and practical.
However, I do not believe that any involvement of federal mag-
istrates or the imposition of mandatory cost benefit calculations
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would be a constructive step at this time. They would add further
cost and delay to a process that can already be too burdensome.

The principal flaw in the Second Request process today is that
parties on both sides sometimes regard it as a purely adversarial
proceeding in which they stake out positions, keep their cards close
to their chests, and jockey for tactical advantage.

Formalistic processes would tend to reinforce these unproductive
attitudes and lead to more adversarial posturing, not less.

A very small percentage of matters notified under HSR wind up
in litigation. And it is a mistake to treat the HSR process like liti-
gation. I would say here what I have said as a private lawyer for
many years: The HSR process works best when both sides regard
it as a mutual educational process rather than an adversarial one.

I am optimistic that the present efforts with the private bar will
lead to concrete progress in that direction.

Thank you, Mr. Chairman.

Senator ASHCROFT. I want to thank you very much.

Let me begin the questioning, I think, since you have all made
whatever remarks you are going to make.

I want to pursue this idea that was raised, I think, in the re-
marks of Senator Stevens. In years past, the FTC engaged in, and
a long time ago, in a fix-it-first policy with respect to mergers, and
then I think the Reagan Administration and succeeding adminis-
trations changed that, began to be involved in more negotiation.

And that seems to be in line with what Mr. Leary says is nec-
essary, less of a legal battle and more of a cooperative approach to
developing things.

And it seems to me that the Senator from Alaska has mentioned,
and I would inquire: Is the FTC changing its position back to—
what factors have caused the FTC to just to say, “Well, our negoti-
ating posture is no,” and go to court?

Commissioner PITOFSKY. Let me start, Mr. Chairman. We have
not changed our posture. We have surely settled our fair share of
cases. Most of the cases in which we have a concern, result not in
litigation, but in some form of settlement.

Now, the suggestion has been made that we refused to negotiate
on this matter involving a proposed merger of BP and Arco, and
let me just take a minute to explain what happened here.

I do not believe that I personally—and I think this is perhaps
true for my colleagues as well—have ever spent more time with the
lawyers, and the economists, and the business people from two
firms seeking to merge than I personally did on this matter. I met
with them time, and time, and time again.

And I do not think that I ever laid out in greater detail what my
concerns were with respect to the impact of this merger in Alaska
and on the West Coast.

They are smart people. They realize if those are your concerns,
this is the way to fix it. They chose in the end, as is their right
to do, not to give the Commission what the majority of the Com-
mission thought was necessary to remedy anti-trust problems here,
but to take the case to court.

But we never hid the ball. We never said no. We were available
to negotiate. They knew exactly where the line was and they de-
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cided to offer something that fell short of that line. I do not think
that is a failure to negotiate.

My other colleagues may want to address that question.

Senator ASHCROFT. I would be happy to hear them on this issue.
Any of you care to make remarks regarding this question?

Commissioner THOMPSON. This is one area where I have to agree
with the Chairman. I spent a lot of time with the parties in this
case, and I guess one of my big disappointments was not to see any
real interest in addressing our substantive concerns until not just
the eleventh hour, but 11:59.

That, and to date, there are still areas of concerns which they
have not addressed, at least in talking to me, at all.

Now, I think the end result that I am concerned about is timing.
I am very concerned about all people of the United States, includ-
ing the consumers, and the producers in Alaska. But in the end re-
sult, I think one of the challenges for us, too, is to ensure that in
the long run, that there is a situation that is better off for all of
us.
I was disappointed in some ways on how the parties chose to pro-
ceed, but in the end result, I think that we are a market responder,
that we are left with what they provide us. We respond to the
transaction that they propose to us, and I think that that is the
choice that we had.

Commissioner LEARY. Mr. Chairman, I just want to add, as one
of the two Commissioners who dissented from the decision to go
forward with the litigation, that people can view specific facts on
these issues differently but I, at least for my part, I do not see this
decisiﬁn as reflecting an institutional shift in the agency’s basic ap-
proach.

I had, like the other dissenting Commissioner, maybe a different
view of some factual issues than the majority had, but I do not see
the decision as an underlying sea change.

Senator ASHCROFT. Any other Commissioner care to make a com-
ment to that?

Commissioner Swindle.

Commissioner SWINDLE. Thank you, Mr. Chairman. I was one of
the other dissenting Commissioners, or the other dissenting Com-
missioner.

I would disagree with Senator Stevens in the sense that I do not
think that the Commission was overbearing in any delays. I, in
fact, made the comment to Mr. Brown, the Chairman and CEO of
BP, that I thought that there had been delays on the part of not
only perhaps the FTC, but certainly BP. They were slow to come
to the table with an offer directly to us.

As we all know, they were working their deal with the state,
which is fine. In my mind, personally, it complicated matters ex-
tremely.

I agree with Commissioner Leary, I do not see any great institu-
tional shift in direction here. This is a very complex case as Sen-
ator Stevens certainly knows, and those who have looked at it cer-
tainly know. I just think we were premature in our action.

And that was my statement, or actually a joint statement, from
Commissioner Leary and myself. Thank you, sir.

Senator ASHCROFT. Senator Wyden.
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Senator WYDEN. Thank you, Mr. Chairman.

I very much appreciate the point that has been made because
clearly there was a difference of opinion there and a pretty vig-
orous debate. And to know that there were not any major policy
changes in how the FTC approaches these issues is helpful.

My question I would like to begin with, Mr. Pitofsky, deals with
what you and I talked about the last time you were here when
Chairman McCain looked into some of the anti-trust issues and I
asked you about copycat mergers, which you said at that time, was
one of the great policy challenges in this field.

In the oil business, we had first in recent days, British Petroleum
acquire Amoco in 1998. The FTC approved that, subject to certain
conditions. Then Exxon and Mobil followed with their mega merger
which was, again, approved with conditions late last year.

Now we have got BP and Arco going through with their proposal.
And I think what concerns me is when you have two major com-
petitors in one industry merging together in a deal, this often
prompts the others to come forward and to copy that.

Now the first merger may make sense, might be sensible, and ef-
ficient, and the like, but it seems to me where we are heading in
the oil business is, in effect, you have got copycats trying to copy
the copycat. And as a result, we are going to end up with less and
less competition.

And my question to you is: What are the key factors—I know you
cannot comment on a particular case that is now pending. But
what are the key factors in your view which we ought to be looking
at to determine whether this series of copycat mergers crosses the
line and brings about too much concentration in a vital industry
like the oil business?

Commissioner PITOFSKY. Let me start. I do not want to ever
imply that any decision about a particular merger is not made on
the basis of the facts with respect to that merger. Not the last one,
not the one before that, not the one that people rumor might hap-
pen afterwards. There was a suggestion that we have changed the
rules of the game.

But I would just point to the legislative history of Section 7 of
the Clayton Act which is what this case is all about. Congress said
to us, in the clearest terms, that we must take a rising tide of con-
centration and a trend toward concentration into account. The
courts have supported that. The Supreme Court has emphasized
trend toward concentration in case, after case, after case.

So when you see a series of mergers like BP/Amoco which we ap-
proved, Texaco/Shell, a joint venture which we also approved,
Exxon/Mobil which we have conditionally approved, then the fourth
one comes along, and the fourth one is not guilty by association be-
cause of what happened before, but you must take into account the
level of concentration nationally and locally with respect to each
and every merger. And, of course, that is what we would do, and
that is what we have done, industry after industry, and case after
case, over the last 30 years. There is nothing about this that is a
departure.

Senator WYDEN. Besides the concern about copycat mergers in
the oil business—and I was concerned about three of them and you
mentioned essentially four—I think it is important that we have on
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the record your concern about what this means for folks on the
West Coast.

We have the dubious honor in the State of Oregon of paying just
about the highest gasoline prices in the country. And we are very
troubled by the trends, you know, fewer stations, fewer independ-
ents, fewer suppliers.

I mean, shoot, the day there was the refinery problem in Cali-
fornia, they raised gasoline prices on my constituents in Oregon,
and we were getting our gas from a refinery in Washington State.
So everywhere we look, these arguments do not add up to anything
other than more bad news for West Coast gasoline consumers.

And I think it would be helpful if you could just lay out what the
Commission’s concerns were about how the BP/Arco proposal would
reduce competition and ultimately raise prices on folks in Oregon,
Washington, and California.

Commissioner PITOFSKY. Senator, as appropriate as that ques-
tion is, it would be unwise for me or any of us to answer that ques-
tion because depending on how this plays out, this matter may be
balck at the Commission, and we will then be acting in our judicial
role.

We did file a complaint which is public, and we did—joined by
the AGs of California, Oregon, and Washington, we filed a memo-
randum in support of our complaint. I thought I could make that
available to people who are concerned about it, but it was filed
under seal, and it is going to take a little while to expurgate some
of the information we obtained under commitments of confiden-
tiality.

I think it might be available today, certainly tomorrow. And I
would like to make that available to you, rather than for me to deal
with the details of what could very well be a case back at the Com-
mission.

Senator WYDEN. That will be fine. It will be helpful to have fur-
ther details certainly. What we want for the record is to have what
you already found previously, which of course, you know, was a
matter of public interest and was made available to the press. And
if you could, update it because this is of enormous concern to folks
on the West Coast.

Commissioner PITOFSKY. My general counsel tells me that the
memorandum is on the web now. So, it is available.

Senator WYDEN. Could you then just summarize, you know, for
us then, what is public information in terms of your big concerns?

Commissioner PITOFSKY. I do not think I should do it.

Sbenator WYDEN. All right. We will just refer everybody to the
web.

My time is expired and I hope I will have a chance to ask a cou-
ple of more, if we could, after my colleagues.

Senator ASHCROFT. I think we might be willing to go in for a sec-
ond round here. There appears to be an interest.

Senator Stevens.

Senator STEVENS. Thank you very much.

Mr. Pitofsky, the thing that disturbed me most about this situa-
tion was that I heard, and I want you to correct me if this is not
correct, but as these meetings went on with the Petitioner, BP, the
Commission asked BP to divest itself of the Arco production, and
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it did make the concession that it would divest itself of 380,000
barrels a day, roughly.

The throughput of the pipeline is about 2.1 million barrels—was
about 2.1 million barrels. It is about 1.2 to 1.4 now. The combined
company would have about 70 percent of that. We are dealing with
something like 900,000.

If they divest themselves of 280,000, they are dealing with, at
the most, 520,000 barrels a day left in BP. BP, when it was 1.2 mil-
lion barrels a day, controlled 1 million barrels a day.

The demand structure in California was roughly 25 million bar-
rels, and now it is up. It is up considerably. I do not know how high
it is now, 30-some-odd, but BP would control then 520,000 out of
this elevated demand.

And yet you say—as I understand it, you said at that point, “But
all right, but you have got to”—but the Petitioner had to agree that
you would be allowed to approve the purchaser of that production,
you.

Now I do not see anything in the Sherman Act or the Clayton
Act that gives you the authority to approve a purchaser which
ought to be a competitive sale. Did you request the authority to ap-
prove the purchaser of the 380,000 barrels a day?

Commissioner PITOFSKY. We asserted that that was part of our
responsibilities, sir.

Senator STEVENS. On what basis did you have that authority?

Commissioner PITOFSKY. Our role in settling a case on a restruc-
turing proposal is to ensure, and the Courts direct this, to ensure
that the situation after the merger is equivalent in competitive
terms to before the merger. That requires

Senator STEVENS. Excuse me. In Alaska or in California?

Commissioner PITOFSKY. Oh, I think in both, Senator.

Senator STEVENS. In both.

Commissioner PITOFSKY. Yes. And therefore, we—the purchaser
of the asset must be sufficient in competence, experience, financial
resources, and so forth to replace the divested company in such a
way as to be an effective competitor.

I think several people mentioned the fact that we have approved
Exxon/Mobil fairly recently, or conditionally approved it, but we did
the same thing in Exxon/Mobil as we did here. We have done the
same thing

Senator STEVENS. Oh, you did not demand the right to approve
the purchaser. You did not.

Commissioner PITOFSKY. Senator——

Senator STEVENS. You did not demand the right to approve the
purchaser of the assets divested by Exxon.

Commissioner PITOFSKY. Senator, let me submit a memorandum.
I do not think that is right. We definitely did. We interviewed pro-
spective purchasers. We made it clear to Exxon and Mobil that we
were not going to allow them

Senator STEVENS. You interviewed them, but you are saying
something that should go out competitively that affects—you know,
my state owns that oil. They own the land and they own the oil.
They worked out a deal with them. I do not know any state in the
union that has a relationship between a producer that Alaska does
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because of the fact that we own the land, we own the oil. We have
the right. They negotiated a position, which you ignored.

Commissioner PITOFSKY. Senator, we did not——

Senator STEVENS. Now that you—you did ignore it because you
did not approve it. If you would have approved it, we would not be
here today. I would not be here today. You would be, but I would
not be. And I can assure you that you are going to be before more
hearings than this before this is over.

hCommissioner PiTorsky. I would like the opportunity to explain
what——

Senator STEVENS. On what basis did you demand the authority
to approve the purchaser of that oil?

Commissioner PITOFSKY. Let me say again

Senator STEVENS. What authority, legal authority now?

Commissioner PITOFSKY. All right. Well, our responsibility:

Senator STEVENS. And authority. And authority, sir. This is this
inherent executive authority, again. Do all Commissioners agree
with this?

You have the power to approve the purchaser of oil after the pro-
ponent agrees to divest itself of production, that you have the au-
thority to demand the right to approve who is going to purchase
that?before you approve the merger? Did you all agree to that posi-
tion?

Commissioner THOMPSON. Senator, I—leaving aside the par-
ticular facts of this particular case

Senator STEVENS. I only have 5 minutes.

Commissioner THOMPSON. As a general proposition of law, I
agree completely with what the Chairman said.

Senator STEVENS. You have the inherent authority to demand
the right to approve the purchaser of assets that are to be di-
vested?

Commissioner THOMPSON. The Commission has the authority to
iIllsilst that the competitive problem be fixed, and that may in-
clude

Senator STEVENS. I am going to get to that, Mr. Commissioner.
That is a condition that was not on his proposal.

Commissioner THOMPSON. I understand, sir.

Senator STEVENS. If you want to fix the competitive problem in
Alaska, you would have to reconstruct Arco. Arco is going out of ex-
istence. Mobil has gone out of existence. Amoco has gone out of ex-
istence.

We used to have an enormous number of players out there. Now
that number is decreasing because of higher costs in the future.

But as a practical matter, the Chairman said he wanted to re-
store the competitive condition in Alaska, too. How are you going
to do that, Mr. Chairman? How are you going to restore the com-
petitive position in Alaska under your approach?

Commissioner PITOFSKY. As we have in scores of other cases, we
required that the assets be sold to another company, the offending
asset be sold to another company, that is capable of competing ef-
fectively with that asset. And unless we know who the purchaser
is, we cannot—we cannot do that.

Senator, I would like our staff to submit a memorandum to you.
I understand how concerned you are about this
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Senator STEVENS. Concerned.

Commissioner PITOFSKY. —as a matter of law

Senator STEVENS. My state faces bankruptcy if you have this de-
layed for three or 4 years. You have refused to negotiate. You sat
down, but what offer did you ever make them to settle it, now?

Tell me that, on the record. You said “what the majority believed
necessary.” What was it that you told BP was necessary to secure
approval?

Commissioner PITOFSKY. Senator, we told them in the clearest
terms what it would take to settle this case.

Senator STEVENS. No. I was on the phone. You would not tell me
either. You just said, “I am going to wait and see what they offer.”

Commissioner PITOFSKY. Senator, I do not think this is appro-
priate for me to be discussing confidential negotiations in front of
the press or outsiders. But the fact of the matter is—and I will sub-
mit this in a memo as well, exactly what we told them was nec-
essary to negotiate a settlement of this case. And I will have that
in writing to you.

Senator STEVENS. I would like to see it.

Commissioner PITOFSKY. You were misinformed by some people
about this matter.

Senator STEVENS. I am sorry about the timeframe here. This is
a matter of survival for my state. If you all do not understand that,
I wish you would come up and talk to our Governor, talk to those
of us who are involved in this.

We have lost our four basic major industries now. And we are a
state that has a substantial cost of doing business. None of us real-
ly want to see Arco go away. Do not misunderstand me.

If I had my way—we would have higher oil prices, and Arco
would survive forever. But this is a practical matter.

Now the question is: What happens in the future? How long is
this going to take? And what was the role of the FTC in bringing
it about? Now, I believe you stalled this. I believe you stalled it be-
cause you want to set a new milepost, and you hope to get there
one of these days.

And T think you are right. I think there is a new milepost being
set here. The Commission let a lot of other things go through, and
now it wants to set up a new standard.

Commissioner PITOFSKY. Senator, if I may, I would like to send
you a chronology of the negotiations to see who it was that delayed
bringing this to a conclusion. I will submit that to you as well.

Senator STEVENS. All right. But as you do that, tell me what you
told them each time. Tell me what you told them because I checked
with you twice, and you said, “Well, I am going to wait and see
what they say.” You never said, “This is what the Commission be-
lieves you must do.”

You did that—I checked with Exxon. You did that with Exxon.
You told Exxon what you believed that they should do, and they
said, “Okay.” And that went through. You never did that with this
company. And if you did, then I will stand corrected, but I do not
believe you did. I have been told you did not.

And I think you did handle this differently than you did Exxon.
I do not know why, but I am going to find out why.
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Commissioner PITOFSKY. That is fair enough, Senator, and I
would be glad to address all your concerns.

Senator STEVENS. Thank you.

Senator ASHCROFT. Senator Brownback.

Senator BROWNBACK. Mr. Chairman, I have a whole different
line of questioning. If the Chairman or Senator Wyden wants to
continue this line——

Senator ASHCROFT. It is very generous to suggest that we go
back to Senator Wyden. He may want to——

Senator BROWNBACK. Or Chairman Stevens, if Ted wants to go
ahead, I will wait for a little bit.

Senator WYDEN. And I will wait for

Senator BROWNBACK. So that you can go ahead and ask

Senator STEVENS. I do not think we have any problem with Or-
egon or California. We are not in this on the basis of trying to have
some differences in that regard.

But I do believe the basic difference with Congress and FTC
ought to be, have you altered the supply coming from Alaska in the
years to come? You have. You have delayed it. They are not going
to be making investments this year they should be making. They
did not make them last year either.

And you are going to pay the price in California and Oregon
when that supply comes down even further. Supply ought to be the
consideration of Congress in terms of world oil prices today, and I
do not believe the FTC had its eyes on the supply at all.

Thank you.

Senator BROWNBACK. I have just one question.

Senator WYDEN. And I thank my friend from Kansas. And again,
it is obvious feelings run strongly on this Committee. And I want
to ask just another policy kind of question as it relates to the BP/
Arco issue so we do not pull you into litigation. It is along the lines
of the copycat kind of question.

I would like to just ask the question about the impact of
globalization on anti-trust enforcement. What we have had in the
past is a lot of these, you know mega-mergers, when somebody
raises the concern that it violates anti-trust, they come back and
say it is a global market.

And they argue that even though a merger is going to create a
company with a big share of the U.S. market, the company’s share
of the worldwide market is going to be small. That was an argu-
ment that we saw again in the BP/Arco deal.

It seems to me that if that now becomes a dominant factor in
this debate about anti-trust laws, we are headed toward toothless
U.S. anti-trust laws because then—even a deal that results in a gi-
gantic monopoly in the United States that clobbers, for example,
my constituents in a small state 3,000 miles from Washington,
D.C., a deal that, you know, does have huge monopolistic ramifica-
tions in the United States. Everybody would say, “It is a small
share of the worldwide situation and so it ought to go forward.”

Again, from a policy standpoint, not getting into the litigation,
my question to you, Chairman Pitofsky, is: How does the FTC try
to deal with the ramifications of the global economy as it relates
to trying to enforce the anti-trust laws domestically to protect our
consumers?
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Commissioner PITOFSKY. Let me be brief because my colleagues
will probably want to address that as well. The question of whether
a market is local, regional, national, hemispheric, or global is a
question of fact.

The FTC held hearings four years ago, extensive hearings, in
which the widest range of business people, consumer people, aca-
demics came in and said that as we address that fact question, we
pretty much got it right.

My own view is that there are more and more products that com-
pete in broader and broader markets, world markets, hemispheric
markets. And we try to take that into account.

But, you know, just saying it is a world market, that is so com-
mon now. That turns on whether or not, you know, in the local
area—some part of the country, the players after the merger can
raise price without losing so much business that it will make the
price rise unprofitable. That is the standard that the courts and
our guidelines apply. And we do it case by case, item by item.

We cleared Chrysler/Daimler-Benz, at least in part, because we
believed the local dealers largely compete in a world market. There
are other—there are other similar product areas.

There are some areas that most of what they do is a world mar-
ket, but there are pockets of localized competition, so it is a fact-
intensive inquiry. We have a chapter in our report which deals
with it.

Virtually everybody who participated in our hearings said, not
just us, but the Department of Justice and the Courts have got it
right. My colleagues may want to address this same question.

Commissioner THOMPSON. I agree with the Chairman here. Your
concern about the impact of globalization is one that I think con-
cerns all of us. It certainly concerns me.

But in the end result, you really have to look at the application
of anti-trust principles to the particular case that is in front of you.
And whether it is BP, or Exxon, or any other case in pharma-
ceuticals or whatever, you really have to look at what the impact
is going to be on consumers in the United States. And I think that
we spend a lot of time trying to look at that very, very carefully.
There is not a one-size-fits-all approach.

Senator WYDEN. I am going to give this time back to Senator
Brownback who has been so gracious.

I think that what you have said is that you are going to be very
vigilant in looking at the global kind of issues. And just know that
I, and I think some others, are troubled by if we just say “The glob-
al economy ought to govern here,” we could literally render tooth-
less U.S. anti-trust laws. You all have satisfied me that you are
going to look at these factors.

And again, thank you, Sam, for letting me have this extra time.

Senator BROWNBACK. Sure. Thanks.

And I want to switch to an “easier” issue: marketing violence.

[Laughter.]

In regards to the study you are conducting on marketing violence
to children, the White House requested and made a top priority of
this study. The Senate passed a bill 98 to 0 to authorize this study.
The results are important to us. We are hopeful on holding hear-
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ings on a final version of this report on marketing violence to youth
in either May or June. Will the report be ready by then?

Commissioner PITOFSKY. May or June? I do not think so. I think
it will be well into the summer before the report is available.

Senator BROWNBACK. That is going to make it awfully difficult
for us to give proper oversight to in this year. Will you have a pre-
liminary report by then?

Commissioner PITOFSKY. Let me take a little step back because
I know how interested you are and informed you are about this
particular issue.

Actually, our study is going well. The companies who said at the
outset that they would cooperate on a voluntary basis have been
as good as their word. They are cooperating on a voluntary basis.
But there are a lot of aspects to this, the rating system, marketing,
advertising. There are three industries: Music, video games, mov-
ies. So it is a major project on our part.

Senator BROWNBACK. Are they providing you with demographic
purchasing of adult-labeled materials by children?

Commissioner PITOFSKY. We have asked for it, and they have in-
dicated that they will provide it. And the

Senator BROWNBACK. They indicated that it is available.

Commissioner PITOFSKY. Yes, I think so. Yes, they have, and it
is available.

Senator BROWNBACK. And they will be providing that to you?

Commissioner PITOFSKY. Yes.

Senator BROWNBACK. Will you be verifying the information that
the industry is providing to you with other objective sources?

Commissioner PITOFSKY. We have in mind of doing several sur-
veys. One involves parents and children, concerning the way in
which they understand these rating systems. Another has to do
with whether or not the retailers are paying attention to the rating
system.

I mean, it is not going to do any of us any good if the originators
say “for a mature audience” or “for adults only,” and then nobody
pays attention to that at the retail level. So we will do an inde-
pendent survey of that.

Senator BROWNBACK. Well, a lot of people suspect that adult-la-
beled entertainment products are actually being geared to kids,
with the companies knowing that children will purchase it. There
is often a kind of a forbidden-fruit type of scenario where because
of “Well, because I cannot have it, therefore I want it more and get
it for me.”

Industry officials know this, and may even plan on it in their de-
cisions on how to place and market the product, even where it is
positioned on the shelves. Sometimes a lot of the mature-rated vid-
eos are put right next to others that are labeled for children.

Everybody knows that few children are going to be carded going
into movies. You wonder whether executives just put these ratings
lloecal(ise kids want to go to these, knowing that they will be al-
owed.

So I really do hope you look at these issues, and I would like to
have these hearings. And I hope you pursue that study more ag-
gressively and more expeditiously, Mr. Chairman, so that we could
have a hearing on that information.
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I am going to ask you another line of questions that I have been
asked about back home, and that is on the Internet marketing of
pharmaceutical products. And you mentioned that in your state-
ment.

Are you seeing a great deal of fraud happening at some of the
Internet sites on pharmaceuticals? I notice you have a particular
program targeted to that on Operation Cure. You have had, if I am
reading your report right, four cases of cease-and-desist orders to
date.

Tell me about the nature of that problem. And are you antici-
pating any need for Congressional action in dealing with that?

Commissioner PITOFSKY. At this point, I do not see any need for
Congressional action. We have broad authority to challenge decep-
tion, unfairness, and so forth. To directly answer your question,
some of the worst frauds I have seen are now on the Internet in-
volving claims about health care. So we are looking at it.

I know that the FDA is looking at the pharmaceutical issue as
well. These health care claims are a high priority for us. We have
consumers being told that shark cartilage extract is going to cure
arthritis, cancer, and AIDS.

Senator BROWNBACK. All three?

Commissioner PITOFSKY. What?

Senator BROWNBACK. All three at the same time?

Commissioner PITOFSKY. I do not know. I would be glad to give
you some examples of some cases that we brought—I have been
doing this sort of thing for a long time, and I have to tell you that
the snake oil sales programs that we see on the Internet are worse
than anything that I have seen in terms of taking advantage of a
vulnerable audience, worse than anything I have seen in other
media.

I do not know why it happens. I think it is probably because they
feel that nobody is watching, or we cannot find them, we cannot
detgfct it, they can change their address. But this is raw, fraudulent
stuff.

Senator BROWNBACK. And you are bringing cases aggressively
against the proponents or the authors of these sort of health cures?

Commissioner PITOFSKY. We have.

Senator BROWNBACK. Now I understand that as well there is a
lot of marketing of lifestyle type of pharmaceuticals on the Inter-
net, some that my Attorney General of the state is saying, in a
fraudulent manner as well as without prescriptions, without a
number of things. Is that taking place, too?

Commissioner PITOFSKY. I am not as familiar with that, Senator.

Senator BROWNBACK. Are any of the Commissioners?

Commissioner THOMPSON. Just to the extent that I know that
the Bureau Director, Jody Bernstein, testified last year about some
of the concerns that we had about some websites marketing prod-
ucts generally, without adequate supervision or a prescription
where one is required. And we are working closely with the FDA
in trying to get a handle on that.

Senator BROWNBACK. I would like for you if you could, Mr. Chair-
man, to provide to me some of the examples of the fraudulent cases
on the marketing of pharmaceutical products because I can see the
point that you are making about preying upon a vulnerable popu-
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lation and now here is a ways and a means of being able to do that,
and what you are doing in addressing these topics. I would appre-
ciate that.

Thank you for being here; and thank you, Mr. Chairman.

Senator ASHCROFT. Thank you, Senator Brownback.

Senator Wyden had a sort of followup question or maybe you
wanted to open a new topic, but please limit this. We have six more
witnesses, and I think I will be the Senator that entertains these
witnesses and maybe the Senator:

Senator WYDEN. You have been incredibly kind, and I am going
to sit with you because I know that you have gone out of your way
to make time. And I will be brief.

I wanted to ask one question about privacy. And the question is
for you, Mr. Pitofsky, if I might. It seems to me that there is a
giant wave of consumer fear about privacy that is headed toward
Washington, D.C. This issue has just gone off the charts in terms
of the polling and the like.

And I guess my question to you is: On privacy, what steps do you
think ought to be taken to beat the tsunami before it hits the
shore, because where we are now, you have got an FTC task force
working on this. You have legislation in the works.

The big problem seems to be enforcement. We have a lot of sites
out there, and they are pretty good, but the question is: How do
you enforce them? And my question to you is: What do you think
ought to be done before this tidal wave just engulfs you and the
Congress and everybody’s phone just rings off the hook?

Commissioner PITOFSKY. Well, let me start by saying that this is
an issue in which, like any good group of Commissioners, there are
slightly different points of view as to what ought to happen.

But the first thing that ought to happen, we should make good
on our commitment to Congress to conduct a surf very soon, and
analyzing the level of privacy protection through self regulation.
That is going on right now, and we will have that report.

We are going to surf the Net in the next 30 days, and we will
have the report along with our analysis of it, in a few months.

Secondly, I am increasingly coming around to the view that there
is no single answer to these privacy questions. Self-regulation has
a role. Legislation has a role. We supported legislation with respect
to financial records, children, and in other areas.

On the other hand, there is going to be a role for self-regulation;
that is for sure. And what we need, I think, what Congress should
have from us, is a series of recommendations as to the right mix
%n that area. And we will have that on the basis of data very short-
y

dlSenator ASHCROFT. Let me just—go ahead, Commissioner Swin-
e.

Commissioner SWINDLE. Just a comment. I think the Senator de-
scribed the phenomenon of the giant wave of consumer fear regard-
ing privacy. I think that may be an excessive description.

I think there is a lot more awareness of what personal privacy—
how it can be under attack by new technology, but we always had
privacy concerns. And it goes back to Senator Brownback talking
about these cure-alls and everything. Those things have been
around.
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If you ever read Argosy when you were a kid, you know, the
men’s magazine, it always had these miracle cures and all these
wonderful things. This stuff is not new, but it is just that it moves
at the speed of light now. It covers so much, so quickly.

I think as more people become aware, I think we will see con-
sumers be more accountable for their own actions. I mean, they
have a responsibility, too, not to be duped by this stuff, but by the
same token, the Senator mentioned there are a lot of sites out
there.

The last figures I saw about a month or so ago, there are roughly
5 million commercial websites in existence. They are increasing at
about a half a million a month. And I think it was Senator Wyden
who mentioned in the BP/Arco matter, the proposed settlement was
so complex we could not monitor it.

I think the same analogy would hold true in the case of websites.
It would be impossible for a government agency to monitor this.

Industry has the motive to do it right, satisfied customers. As
more customers become aware of their personal privacy and what
might happen, good or bad, I think they will demand of the people
that they deal with on the Net, that those commercial sites—and
it does not necessarily have to be commercial sites; it can be enter-
tainment or whatever, as we have seen in some of the cases here
recently—they will demand to be satisfied.

If their demand is commensurate with the growth, I think we
will see industry come along. I think that ultimately will be the
best solution of all.

We are looking, as the Chairman mentioned, at a survey, which
is our third annual survey I believe now, and it should be out in
the spring.

We also have an advisory committee. I think this may be what
the Senator was referring to on the matter of access and security.
We have fair information practices, notice, choice, access, and secu-
rity. And when you—the first two, you can comprehend those.

When you start talking about a privacy policy that would allow
access and gets into the security matter, this is a whole new kettle
of fish. It is a very complex process, and we are having a very dis-
tinguished group of people representing all aspects of this issue,
from technology to advocacy, looking and trying to see how we can
cost effectively provide reasonable access and security.

I think we need to look at their findings and recommendations
along with our study. In fact, I think one should not precede the
other. I think they should sort of join hands and march out the
door together. So, we are working on this, and it is going to be a
tough thing to solve.

Senator WYDEN. Just know that when Conrad Burns and I put
in a bill, that was considered a very moderate centrist bill. And a
lot of people, including business folks, are hoping that becomes
public policy because they think we are headed, given the Wall
Street Journal new poll that says this is one of the top concerns
in the 21st Century, that we are heading for something much more
extreme.

Commissioner SWINDLE. I think people are more aware of it. The
more they are aware of it, the more we will hear about it. And then
it takes on proportions that I think industry will have to respond
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to; otherwise, they lose customers. It only takes one little click and
you just lost a customer.

I know one company has been somewhat adamant about saying
“We want regulations,” and that is Hewlett-Packard. But I have
not heard a lot of enthusiasm from others, although there is some
concern about the states going out and having 50 different forms
of it. But I think that if we move too fast in regulation, we will do
some severe damage to an industry.

Senator ASHCROFT. You may have just posed a final question on
this. There are places where I buy my shirts and suits. They know
that I do not buy button-downs. I buy pointed collars. Do you have
a plan to ask them not to divulge that, or are you only focused on
Internet here?

Commissioner PITOFSKY. Oh, that is not an issue that we have
addressed up to this point. But I am increasingly concerned, Sen-
ator, that the arguments as to why privacy needs to be protected
on-line, apply equally to off-line. I take no position. I just think
that all of us who are concerned about privacy have to begin to ad-
dress that question.

Senator ASHCROFT. But when you request information from the
entertainment industry, you are asking for information about pub-
lic consumption yourself in some ways. Without being client spe-
cific, you are violating the privacy of the people who consume it.

Commissioner PITOFSKY. I hope not. I hope not.

Senator ASHCROFT. Well, you are finding out something about
the public that they may not have wanted to tell you.

Commissioner PITOFSKY. Yes, but when we ask:

Senator ASHCROFT. Yes, but

Commissioner PITOFSKY. —for information from the companies,
that is not personally identifiable information.

Senator ASHCROFT. That is correct. It is not identifiable to an in-
dividual. But I think this is a very sensitive question. If the lady
at the diner knows that I normally say “Hold the onions on the
burger,” she should not have to be worried about whether she
makes a violation in telling somebody that.

It is my understanding that you are conducting—you have a com-
mittee on on-line access and security made up of consumer and
business experts.

Commissioner PITOFSKY. We do.

Senator ASHCROFT. When will that report be ready?

Commissioner PITOFSKY. Well, they held their first meeting last
week. There will be four meetings in total. They will advise us spe-
cifically on questions that Senator Wyden raised. Not about privacy
policies

Scelznr?tor ASHCROFT. My question was: When will that report be
ready?

Commissioner PITOFSKY. I hope by June.

Senator ASHCROFT. It seems to me to be a good idea not to con-
duct the privacy sweep until we have the recommendation of the
advisory group so that we would know what to look for in the re-
view.

Commissioner PITOFSKY. I think that they can—excuse me.

Senator ASHCROFT. I just think that if they had some special wis-
dom to impart for some value in this committee—it seems to me
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that it might be a good idea to wait until the committee is done
before conducting the sweep.

Commissioner PITOFSKY. We are planning to proceed on parallel
tracks. The first exercise is really data gathering, and we are gath-
ering pretty much the same data we gathered before, but we
are——

Senator ASHCROFT. That is my point. You are gathering data
which is the same as what you gathered before, but the committee
might be able to tell us that we need to look for different kinds of
data or different kinds of practices. That is my point there.

It is my understanding that you are considering internal reforms
of the merger review process. I want to go back to merger review
for a moment. And Commissioner Leary sort of indicated that there
are a lot of things that he thought needed to be done, but should
be done internally.

It is a big problem for Congress to decide what we have to man-
date in the law and what we can count on to be done internally.
If it should have been done internally, why had it not been done?

And what is the Congress for, if we just ought to rely on the good
will, or if every time there is a need for reform, we come up against
it, and the Commission says, “Well, we were about to do something
about that, so we are people of good will, and we will do something
about that”?

Would you—can you explain or describe the reforms and the ex-
pected benefits that you would get from the reforms that you are
now considering?

Commissioner PITOFSKY. Well, first of all, we have introduced re-
forms. I believe the situation is better now than it was 5 years ago.

Let me just give you an illustration. People complain, and I un-
derstand why they would, about the burdens of Second Requests,
the great amount of documents that have to be produced as a re-
sult of our investigations.

But the fact of the matter is right now, 80 percent of the merger
investigations that we undertake, and issue a Second Request, the
target companies never produce all the documents. We do it on a
quick-look basis.

Now, I do not know what the number was 5 years ago, but it was
not 80 percent. So we have modified the burden on the business
community, which we recognize is substantial, greatly.

Looking forward, I would advise the Committee that we are in-
troducing a reform right now. One of the things I have learned
from bar association representatives is that they are concerned
that the staff does not on a regular basis tell the parties what it
is that is bothering them that leads us to introduce a Second Re-
quest. I did not do anything about that issue because, frankly, I
thought the staff was already doing that.

But the bureau director has been directed to tell everybody in
our agency, “When you go to a Second Request, you have an obliga-
tion to tell the parties what it is that leads you to this more sub-
stantial investigation.” That will be changed on a going-forward
basis.

Senator ASHCROFT. Let me ask you this: How effective is the
process for deciding which agency, the FTC or the anti-trust divi-
sion of DOJ, will be when you are allocating mergers? There was
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a target established of a ten-day target. Is that working? Is that
being adhered to, and how is it going?

Commissioner PITOFSKY. It is working. I think the coordination,
cooperation is better than any time in my recollection. And we have
got it down to about 9.5 days, so we have hit the target. And I
would like to do even better, and I think we can do even better,
but we certainly have reduced substantially the time it takes to
sort this out.

Senator ASHCROFT. Anything else, Senator Wyden?

Senator WYDEN. No, thank you.

Senator ASHCROFT. Let me thank you very much for your appear-
ance here today, and I would hope that you would be available to
answer any inquiries in writing that members of the Committee
who could not attend today will submit.

We will try to get anything to you that we would want answers
from you on relatively quickly. And thank you very much for your
appearance and for your service to America.

Commissioner PITOFSKY. Thank you very much.

Senator ASHCROFT. Let me thank this group of individuals who
will address the Hart-Scott-Rodino Act and merger issues. I ask
them to keep their remarks to 5 minutes.

And I would be very pleased if, your having done so, you wanted
to submit additional remarks for inclusion in the record, and I am
confident that the good will of Senator Wyden will provide unani-
mous consent that that will be done.

So with that in mind, let me first call on Mr. Howard Adler, Jun-
ior, of Baker McKenzie here in Washington, D.C. to proceed with
such remarks as he would make in the 5 minutes.

STATEMENT OF HOWARD ADLER, JR., ESQ., BAKER MCKENZIE,
AND CHAIRMAN, U.S. CHAMBER OF COMMERCE HART-
SCOTT-RODINO TASK FORCE

Mr. ADLER. Good morning, Mr. Chairman, Senator Wyden, I am
the Chairman of the Hart-Scott-Rodino Task Force of the United
States Chamber of Commerce. I am here to testify in support of
S. 1854, which the Chamber supports; but I want to address my
?ral remarks mainly to the issue of the Hart-Scott-Rodino filing
ees.

It has long been the position of the Chamber that those fees
should be abolished, and that the funding of antitrust enforcement
should be decoupled from the fees collected from acquiring compa-
nies in the Hart-Scott-Rodino process.

We understand that a kind of an addiction has developed to the
filing fees, and that addiction is not going to be cured overnight.
But we want to plant the seed; we want to start the ball rolling
for a real reconsideration of the propriety of basing the funding of
antitrust enforcement on the HSR filing fees.

We heard Commissioner Leary say this morning that ideally
antitrust should be funded 