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(1)

SPECIAL EDUCATION: IS IDEA WORKING AS
CONGRESS INTENDED?

WEDNESDAY, FEBRUARY 28, 2001

HOUSE OF REPRESENTATIVES,
COMMITTEE ON GOVERNMENT REFORM,

Washington, DC.
The committee met, pursuant to notice, at 1:45 p.m., in room

2154, Rayburn House Office Building, Hon. Dan Burton (chairman
of the committee) presiding.

Present: Representatives Burton, Morella, Shays, Horn, Barr,
Davis, Platts, Weldon, Putnam, Schrock, Waxman, Owens,
Maloney, Norton, Kucinich, Tierney, and Schakowsky.

Also present: Representatives Cunningham, Pence, and Sununu.
Staff present: Kevin Binger, staff director; Daniel R. Moll, deputy

staff director; S. Elizabeth Clay, Nicole Petrosino, and Jen Klute,
professional staff members; Marc Chretien, senior investigative
counsel; Sarah Anderson, staff assistant; Robert A. Briggs, chief
clerk; Robin Butler, office manager; Michael Canty and Toni
Lightle, legislative assistants; John Sare, deputy chief clerk;
Corinne Zaccagnini, systems administrator; Sarah Despres, minor-
ity counsel; Ellen Rayner, minority chief clerk; and Earley Green,
minority assistant clerk.

Mr. BURTON. Good afternoon. A quorum being present, the Com-
mittee on Government Reform will come to order and I ask unani-
mous consent that all Members’ and witnesses’ written and open-
ing statements be included in the record, and, without objection, so
ordered.

I ask unanimous consent that all articles, exhibits and extra-
neous or tabular material referred to be included in the record,
and, without objection, so ordered.

During the 106th Congress we began looking at the increased
rates of autism. As we did that, we repeatedly heard from families
that they were facing serious challenges obtaining services from
their schools. Any family that is raising a child with a develop-
mental delay or a learning disability or a physical disability faces
tremendous challenges on a daily basis.

Through this investigation, we have already learned that fami-
lies are physically, emotionally and financially exhausted. Why is
it that when we have a Federal law that requires that every child
receive a free and appropriate public education, many families are
having to go to court to receive these services? And it’s very costly.

The committee received thousands of e-mails, telephone calls,
and letters and faxes from families, teachers, administrators and
organizations about the implementation of the Individuals with
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Disabilities Education Act [IDEA]. Congress has focused on the
educational needs of the disabled for over 25 years. In 1975 Con-
gress passed the Education for All Handicapped Children Act, the
EHA Act, and the EHA guaranteed that eligible children and youth
with disabilities would have available to them a free appropriate
public education.

We have heard a great deal in the past hearings about the in-
creased rates of autism, and my family’s been touched by that. In
1999 there were 2,462 children ages 3 to 21 in Indiana diagnosed
with autism. With the dramatic rise of autism—in fact, we have a
chart that shows the increase and how it’s been rising—with the
dramatic rise of autism will be a dramatic rise in requests for spe-
cial education services. Are schools across the country prepared to
handle the needs of children with autism? It used to be 1 in 10,000
children were autistic. Now, it’s 1 in 500 and in Indiana, my home
State, it’s 1 in 400.

[The information referred to follows:]
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Mr. BURTON. Are teachers and administrators trained in the
changes in the Federal laws regarding special education? Are fami-
lies fully informed early in the process about their rights? In the
State of Indiana, requests for special education services for children
with autism increased by 25 percent in just 1 year. What does this
mean for the local school districts?

The Indiana Resource Center for Autism is piloting a parent
training program. This program helps parents of newly diagnosed
children with autism spectrum disorders understand the impact of
autism on their child and their family. They explain the various
program options available, how to support and educate their child,
how to access services across Indiana and how to identify and ac-
cess appropriate and effective special education services, including
their rights under the Federal law.

While we focus our discussion on the educational challenges of
families with autistic children, the implementation of IDEA and
the importance of schools complying with congressional intent ap-
plies to all children, all children with special education needs. We
have tremendous input from parents with children with Attention
Deficit Disorder, with Downs Syndrome, children who are hearing
and/or vision impaired, and children with physical limitations.

President George W. Bush said with the introduction of his edu-
cation blueprint, the Federal role in education is not to serve the
system, it is to serve the children. And that’s all of the children.

I agree with President Bush 100 percent. While there are many
issues we could look at regarding special education and the imple-
mentation of IDEA, what we must keep in mind as we do this, is
that it is about our children. We are talking about making sure
that each child, every child, has an opportunity to excel to the best
of their own abilities through a free and appropriate public edu-
cation. I just noticed they put my grandkids up there, and if you
want to know what my grandkids look like, there they are. The one
that’s smiling is my granddaughter, and the one who is not smiling
is our grandson Christian, who is autistic.

The President’s blueprint offers four objectives: increasing ac-
countability for student performance, focusing on what works, re-
ducing bureaucracy and increasing flexibility, and empowering par-
ents.

As we heard from thousands of families across the country, we
found similarities in their desires in the four objectives of the
President’s education blueprint. We repeatedly heard that parents
did not want their children to be warehoused or placed in classes
where they were not intellectually challenged. We repeatedly heard
from the disability community and families about the need for ac-
countability for schools that do not comply with the law.

We heard from families that they want their children to be in
programs that are going to improve their children’s lives. For some
children with autism, that might be 1 hour of speech therapy 5
days a week, rather than 30 minutes 2 days a week.

For other children it may be 40 hours a week of applied behav-
ioral analysis at an early age to improve the child’s educational ex-
perience and ability to interact and communicate. For a child with
physical limitations, it may mean having a full-time aide assigned
to assist them in a regular classroom or access to a computer with

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00022 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



19

special communication software. Smaller classroom size in both
special education and regular education classrooms was repeatedly
mentioned.

We also have heard from teachers and administrators about in-
creased paperwork burdens. We need to find the proper balance in
meeting reporting requirements while taking advantage of new
computer technology that can make these reporting requirements
easier and less burdensome.

Families across the country do not feel that their schools are fol-
lowing the IDEA law. A majority of over 2,500 families we heard
from had to fight for services. And that is almost criminal. The law
requires that these parents get the help they need and not have to
go to the legal remedies necessary to get these services.

We repeatedly heard from families that the schools do not inform
them of the programs available to their children or of their rights
under the law. We also learned that families spend tens of thou-
sands of dollars out of pocket to obtain educational services for chil-
dren as well as to hire lawyers to fight for their children’s edu-
cational needs, and some of these people have been forced almost
into bankruptcy because of that.

Today we will hear from a broad spectrum of witnesses. Unfortu-
nately, one of our witnesses, a very good friend of mine, Ms. Sally
Duncan Griffith, could not be here as planned. She had a valuable
story to tell about raising a disabled child. Unfortunately her child
was hospitalized this weekend, in critical care, and our prayers go
out to the family.

I’m pleased that Congresswoman Darlene Hooley of Oregon is
here today. She has introduced H.R. 659, a bill to achieve full fund-
ing for Individuals with Disabilities Act, Part B, by 2006.

Congress made a commitment that the Federal Government and
State and local governments would share in the expense of educat-
ing children with disabilities. We made a commitment to contribute
up to 40 percent of the average per-pupil expenditure of educating
children with disabilities, and to date the Federal Government has
never contributed more than 14.9 percent. We pledged 40 percent.
This has got to change and we are going to try to help get that
done.

The chart shows that Congress has repeatedly increased funding
of IDEA even above what prior administrations have requested and
we are talking about Republican and Democrat administrations.

I will be working with my colleagues in the Congress to ensure
that we step up to the plate and fulfill our commitment to the
IDEA and to the disabled children of this country. And as we do
this, it’s important the schools use this money for special edu-
cational children and not for other projects.

The intent of a Federal investment in special education is to fund
the additional cost of providing educational services to disabled
children. These funds may mean better pay for teachers and aides,
more teachers and aides for the classroom, more and better train-
ing for regular and special education teachers on specific disabil-
ities such as autism, and better educational tools. It was never con-
gressional intent that taxpayer dollars be spent on hiring attorneys
to fight parents in long and expensive court battles that will keep
children from getting these services. The role of special education
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directors, teachers, and administrators is to serve the children and
not the system.

The new mantra at the Department of Education is that no child
be left behind, and you have heard that several times recently. It
is very important that no child be left behind, including any child
with any kind of disability.

Our new First Lady is to become an ambassador for education.
She is going to devote her energies to recruiting teachers across the
country. And I applaud her in this endeavor and will be sending
her a personal letter. And I’ll ask my colleagues, Henry Waxman,
the ranking Democrat, and others on both sides to sign that letter,
making sure that she include in that recruitment special edu-
cational teachers, speech and occupational therapists that we des-
perately need in our school systems across the country.

We in Congress may also have to be creative in special education
career development. For instance, maybe we should look at devel-
oping student loan repayment programs similar to medical school
repayment programs; this loan repayment program would be for in-
dividuals who will become special education teachers or speech
therapists who will teach for a 5-year period in rural or inner city
schools or areas identified to be in desperate need of special edu-
cation teachers and/or speech therapists.

When Congress passed legislation to require a free and appro-
priate public education to all children with disabilities, we never
envisioned that parents would have to fight for these services. We
never envisioned that schools would refuse to accept the diagnosis
of a doctor and then not evaluate a child for 6 months or a year,
which is a lifetime in many kids’ lives, delaying all services until
the school evaluation is obtained.

With an autistic child, early and aggressive intervention is uni-
versally recognized as imperative. A 6-month delay can have a det-
rimental effect on the child for years and maybe their lifetime. The
delay may also mean that over the long-term the child will have
fewer communication skills.

When Congress passed IDEA we never envisioned that schools
would tell parents if we provide it for your child, then we’ll have
to provide it for everyone. We repeatedly heard from families that
schools used this as an excuse not to provide services. If the service
is an appropriate service to meet the educational needs of a dis-
abled child, any child with the same disability in the school should
be offered the same access that is appropriate.

And I’d just like to say that for those of you who don’t know it,
my grandson is autistic. I went with my daughter to her school. We
went there because she was getting 1 hour of help a week with his
speech impediment, his speech problem, and they talked to us for
about an hour, and they decided that 1 hour was sufficient, even
though they had correspondence from doctors on his case that said
he needed at least 2 hours of speech therapy a week. And I asked
them, because it became apparent during the meeting—this is in
my District, incidentally—it became apparent during the meeting
they had made the decision before we even got there. I said to
them, why did we even come here if you’ve already made up your
mind? Why?
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Now, you know, I’m chairman of this committee and Henry’s one
of the leading Members of Congress on the Democrat side. If we
go to a school with an autistic child or grandchild and we get this
kind of response, what does that mean for the average citizen that
doesn’t have any influence? And that’s why a lot of people feel like
they don’t have any place to turn. Well, we are going to try to
change that and I know that people on both sides of the aisle,
Democrats and Republicans, feel this way, and we are going to do
everything we can to make sure that happens.

Now, I recognize my colleague Mr. Waxman for his statement.
[The prepared statement of Hon. Dan Burton follows:]
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Mr. WAXMAN. Thank you, Mr. Chairman, for recognizing me and
I want to thank you for holding this hearing. And I will join with
you on that letter to the First Lady encouraging her to include spe-
cial education as part of her mission.

I’m pleased that we’re holding this hearing to examine the imple-
mentation of an important civil rights law that protects children
with disabilities, the Individuals with Disabilities Education Act
[IDEA]. This legislation was passed to ensure that children with
physical, mental and emotional challenges receive a free and appro-
priate public education provided, to the extent possible, alongside
children without disabilities, in mainstream classes, using any ac-
commodations needed to support his or her placement.

Unfortunately, implementation of and compliance with IDEA
throughout the Nation is inconsistent. The National Council on
Disability, the independent Federal agency that monitors IDEA im-
plementation, found that former Education Secretary Riley’s efforts
to monitor compliance and take enforcement actions were more ag-
gressive than any of his predecessors’ efforts combined; yet, despite
Secretary Riley’s efforts, Federal enforcement of IDEA continues to
be ineffective.

What that means in practical terms is that some children who
are by law entitled to educational services don’t get them and must
seek legal recourse. Part of the blame for this situation lies with
Congress. IDEA calls for the Federal Government to provide up to
40 percent of the additional costs of educating children with dis-
abilities. However, Congress has historically appropriated funding
for only 12 to 13 percent of these costs. That’s wrong. Instead of
appropriating the $17 billion that would be necessary to meet our
full Federal 40 percent obligation to the States, Congress for this
year, fiscal year 2001, has appropriated only $6.3 billion, and that
in itself was more than a 20 percent increase over the $5 billion
that was provided in fiscal year 2000.

When the Federal Government does not do its share, every dollar
that a State must divert from regular education to cover special
education costs that Congress should have paid for is a dollar that
leaves our students and our schools shortchanged. As the Los An-
geles Times put it last Thursday in an editorial entitled, ‘‘Special
Education, Discarded Vow,’’ without substantial help, school dis-
tricts end up raiding other instruction, pitting child against child.
And I’m going to ask, Mr. Chairman, that this editorial be made
part of the record.

Mr. BURTON. Without objection.
[The information referred to follows:]
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Mr. WAXMAN. In the last Congress, former Education and Work-
force Chairman Goodling introduced legislation that would have
authorized full funding for IDEA by 2010. This legislation was sup-
ported by every member of the Government Reform Committee on
both sides of the aisle. Mr. Goodling’s bill passed the House but
stalled in the Senate. There are several bills pending in the House
again this year, including one introduced by our first witness, Rep-
resentative Hooley, and I hope that we can all agree to meet our
obligation to the States and to the children who need this funding
and follow Representative Hooley’s leadership.

Another issue that I want to raise is a little-known loophole in
that 1997 amendment to the IDEA that permits local school dis-
tricts to shift education funding to noneducational purposes. As a
result, local school districts this year could shift $270 million that
would otherwise have been spent on special education into their
general treasuries. This number will only continue to rise the more
we commit at the Federal level to IDEA.

I commend Mr. Tierney and Mr. LaTourette, both members of
this committee, for their bipartisan introduction of H.R. 714 which
would close this loophole and require that all funds allocated for
IDEA be spent on educational expenses. Other members of this
committee, including Mrs. Morella and Mr. Lantos, Mr. Kucinich
and Mrs. Mink, have joined me in cosponsoring this important bill,
and I hope this legislation helps ensure that all the money des-
ignated for education is spent appropriately.

I do not want to convey the impression that IDEA has been a
failure. It has not. Before 1975 when the first version of the law
was enacted, many children with disabilities were not educated at
all. The original Education for All Handicapped Children Act
brought about 1 million disabled kids into the education system for
the first time and provided services for millions more who were at-
tending school without the support they needed to overcome the
challenges of their disabilities.

In the years since, the educational rights of children have been
expanded and today approximately 6 million children with disabil-
ities receive services under IDEA. Today we’re going to look at
ways those children are helped by the law and how we can do a
better job of providing the educational and related services they
need.

I want to thank all of the witnesses for coming today. I look for-
ward to their testimony. I want to indicate to the witnesses and
others here that, unfortunately, different committees scheduled
their hearings at the exact same time, so I’m going to be bouncing
back and forth, but we will have the record, and that record will
be very helpful for all of our colleagues to be educated further on
this issue.

Mr. Chairman, I thank you for your leadership and we look for-
ward to taking this record and trying to correct the problem to
make sure this law, which was a good one, is implemented the way
it should be. Thank you.

Mr. BURTON. Thank you Mr. Waxman.
Further discussion? Mr. Barr.
Mr. BARR. Thank you, Mr. Chairman.
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The only thing I’d like to mention is as we conduct our oversight
today and throughout this session under your leadership, Mr.
Chairman, regarding IDEA, while the primary focus will be fund-
ing and to take steps to ensure that the program is meeting the
needs of the American people as addressed already by Congress,
there are some perhaps what might be considered tangential but
very important issues that I hope we address.

One is to address the issue of violence in our schools and to en-
sure, as we tried to address in the last Congress, that some of the
perhaps unintended consequences of IDEA do not hamper local
schools from protecting students. If a student who falls under the
provisions of IDEA poses a danger to the other students or to
teachers, for example, by bringing a weapon to school, we don’t
want to see the danger perpetuated by IDEA, tying the hands of
the local school to take disciplinary steps to protect the other stu-
dents.

That’s something, as the chairman is aware, we addressed in the
last Congress. It remains somewhat unresolved, and I would hope
that would be part of our oversight because, of course, throughout
all of these efforts, Mr. Chairman, first and foremost must be the
protection of our students and our teachers. So I do hope that re-
mains and will be part of our oversight efforts regarding IDEA.

Thank you, Mr. Chairman.
Mr. BURTON. Thank you Mr. Barr. Mr. Tierney.
Mr. TIERNEY. Thank you, Mr. Chairman, and thank you for hav-

ing this hearing today on a very important subject. I thank all of
our witnesses whose written testimony has already been helpful to
many of us, and I’m sure the record of this hearing will continue
to be helpful.

Let me just recount a little bit of the history on this. The Federal
role in education has always been a limited one and for some pe-
riod of time didn’t exist. I think most people realize that. The obli-
gation to educate our children rests 100 percent with the States,
and I think that’s something we shouldn’t forget. The absolute fun-
damental obligation to educate our children, all children, is with
each and every one of the States in this country.

Unfortunately, we found out before the 1960’s that obviously
States are not meeting that obligation. They were not educating
and identifying many, many, many children with special needs. As
a result, a series of acts were enacted by the Federal Government,
giving States the option, if they chose to get Federal help, to meet
certain standards, thresholds, with which they had to comply; vir-
tually, State opted to accept the Federal assistance and to take the
help that was available.

Now, in the early authorizations, it was authorized that the Fed-
eral Government would contribute up to 40 percent of moneys ex-
pended on IDEA. That was certainly a noble goal but unfortunately
something that the Congress at that time apparently knew it
wasn’t going to be able to meet, because since the very first appro-
priations the amount was far less than that 40 percent.

I commend my colleague, Ms. Hooley, for putting the bill before
us—she’s going to speak to it today—to raise that amount, and I
think it is appropriate to try to do that. I just think we should not
lose focus that this is the Federal Government hopefully coming in

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00037 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



34

to be helpful, hopefully setting some standards, minimum thresh-
olds, and hopefully encouraging States to live up to their commit-
ment and their obligation to educate children.

The last part of that is I thank Mr. Waxman for making com-
ment on the bill that I filed with Mr. LaTourette and which others
on this committee, Mrs. Morella, Mr. Lantos, Mr. Kucinich and
Mrs. Mink, have cosponsored also. The way the law is currently
constructed, we could continue to give a higher percentage of Fed-
eral money and some of that may well go right out the window. If
our intention is in fact to make sure that we increase the percent-
age of Federal money that’s given through IDEA, then we’re going
to have to close that loophole. We’re going to have to make sure
that once we hit the $4.1 billion mark that States aren’t able to
draw out 20 percent of that amount and put it somewhere else.
Right now, we would have no way of telling where they’re going to
put that, and it amounts to some $270 million so far.

At the very least, we ought to obligate the States to keep that
$270 million in the field of education, and if we’re entirely success-
ful, hopefully they’ll put as much as is needed into special edu-
cation so this program works the way it’s intended for everybody.

So we look forward to working with the chairman and the rest
of this committee, as well as the Education Committee on which I
and some others also serve, to get this job done. And we thank ev-
erybody for making their testimony available us to here today.
Thank you, Mr. Chairman.

Mr. BURTON. I think that’s a very good bill, and I wish you would
add me to your bill with Mr. LaTourette.

Mrs. MORELLA. Thank you. Mr. Chairman in the interest of time,
my excellent statement that I have before me urging that IDEA be
raised to the Federal commitment of 40 percent I will ask be in-
cluded in the record, and I am concerned about a backlash toward
those students with disabilities if we don’t fulfill our commitment.
Thank you, sir.

[The prepared statement of Hon. Constance A. Morella follows:]
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Mr. BURTON. Thank you, Chairwoman Morella. It shall be done.
Did you have a comment, Ms. Schakowsky?

Ms. SCHAKOWSKY. Just briefly, Mr. Chairman, and thank you for
holding this hearing. I want to thank Representative Hooley. I look
forward to her testimony and give a very special welcome to Marca
Bristo who is chair of the National Council on Disability, from Chi-
cago, my hometown, and a very good friend and really one of the
Nation’s leading advocates for persons with disabilities. Thank you.

Mr. BURTON. Thank you, Ms. Schakowsky. Further discussion,
Mr. Horn.

Mr. HORN. Just briefly, I want to commend you, Mr. Chairman
for getting this important topic. There are thousands of people and
parents that will be welcoming this airing of the issue.

Over a year ago, Charles Bass, colleague from New Hampshire,
had told us that we should assume that 40 percent, because we’ve
never got it up to the full level, it ought to be there because it is
squeezing other students out of the system to get enough money to
help the students that we are talking about.

Mr. BURTON. Mr. Shays.
Mr. SHAYS. Thank you, Mr. Chairman. Not an eloquent written

statement, just a heartfelt one. Thank you for holding these hear-
ings. I thank my colleagues for being here and thank our witnesses
for their willingness to wait and our panelists for participating; and
also to say that I, too, want to join others in saying that every year
we should work toward full funding of IDEA. Thank you, Mr.
Chairman.

Mr. BURTON. Thank you, Mr. Shays. Mrs. Davis. Mr. Putnam.
Very well. We now will recognize the gentlelady Mrs. Hooley, and

I would like to start off by saying I appreciate you introducing your
bill and I wish you would add me to it. I think we should have
strong bipartisan support for it, and anything I can do to be of help
I will do. Can you turn on your mic and pull it closer to you, Ms.
Hooley.

STATEMENT OF HON. DARLENE HOOLEY, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF OREGON

Ms. HOOLEY. Thank you, Mr. Chairman. I appreciate your com-
ments and I would like to associate myself with those as well as
Ranking Member Waxman, and thank you for allowing me this op-
portunity to testify. And I’m going to be very brief because you
have the really important people sitting behind me that you want
to hear from.

And this is an issue as has already been introduced as talking
about children with special needs. Again, this bill was introduced
almost 26 years ago, and it was estimated at that time that the
cost of educating a special needs child would be about twice what
other students cost, and that we said we would pay 40 percent of
that excess cost, and you are all aware we haven’t done that. This
year was the best year we’ve ever done, to bring it up to 14.9 per-
cent.

But let me give you an example of a typical student with disabil-
ities from my district. We’ll call this student Susie. She’s an autis-
tic child, like your grandson. The cost of a special education teacher
for Susie is about $64,000. An instructional aide costs a little over
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$29,000. Susie requires 3 hours of physical therapy per month. The
cost is a little over $1,100 per year. An autism specialist consultant
comes in to work with Susie 9 hours per month, which costs
$3,647. Other costs include $627 for 2 hours per month with a reg-
istered nurse, $500 for special supplies and equipment, and
$14,800 for transportation services. When you add all of that up,
Susie for 1 year costs $109,377.

Now, other children in the school without special needs are
$5,675. We thought when we enacted this—we didn’t think it
would be that high, but it is. And if you looked at one school dis-
trict where there are 98 children that have disabilities, if they all
required the same amount of time and effort that Susie requires,
their bill would be over $10 million a year. Now, they don’t all do
that, but that’s just to give you some numbers.

Special education can be expensive, but I don’t think anyone will
argue that these children deserve the services they’re receiving,
and likely more. And as you talked about, Mr. Chairman, a lot of
these children don’t get the services they need.

By not paying our share of the costs, the Federal Government is
putting States and local communities between a rock and a hard
place. When the State of Oregon and the Salem-Keizer School Dis-
trict have to make up that money we aren’t providing, they’re tak-
ing that money for someone else or they’re not providing the serv-
ices.

I have introduced legislation, with many of you sitting up there,
that would really try to address this 40 percent issue, and it is
time we talk about it, we pass resolutions and then we don’t put
our money where our mouths are, and this would take the next 5
years and say we are going to increase the funding by $3 billion
a year to get to the 40 percent by 2006. I think that is a reasonable
plan, you know, and it is really based on somebody’s wonderful
idea when we increased funding for the National Institutes of
Health, but we said we’re going to double it in 5 years. I think we
need to get IDEA’s funding up to 40 percent in the next 5 years,
and I think with all of your help we can do that. I think it’s time
we kept the promises we made to our children.

Thank you. Happy to answer any questions you have.
[The prepared statement of Hon. Darlene Hooley follows:]
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Mr. BURTON. Well thank you, Ms. Hooley. I think you’ve covered
it very well and we certainly will support your legislation.

Ms. HOOLEY. Thank you.
Mr. BURTON. The costs that you talked about, let me just ask one

or two questions, and make a comment.
Ms. HOOLEY. Sure.
Mr. BURTON. The costs that you’re talking about for children

with various physical disabilities and handicaps such as autism.
Ms. HOOLEY. Right.
Mr. BURTON. They’re not all that expensive.
Ms. HOOLEY. No they’re not all that expensive.
Mr. BURTON. The child you mentioned had some physical handi-

caps as well as being autistic?
Ms. HOOLEY. Right.
Mr. BURTON. So I wouldn’t want my colleagues to think that

every child is going to cost $100,000 a year because they have dis-
abilities. Many of them—and I’ll take my grandson as an exam-
ple—he only requires 1 extra hour a week of speech therapy. And
so a lot of the children are like that. Some have the majority of
problems, greater or less, and so I don’t know what the average
cost would be. But I think our colleagues, when they start thinking
about the budget we’re facing and the budget the President pre-
pared last night, the first thing they think is, oh, my gosh, we are
going to blow the budget out the window if we start doing some of
these things.

The fact of the matter is, if you averaged it all out, it would be
something that’s manageable, workable, as long as we meet our
commitment.

Ms. HOOLEY. It is something that is manageable for all of us, and
again, this was an example of a very high-end child. You’re right,
there are some that are twice. There are some that are one-third
more, some like your grandson that are a little bit more. So the
range is huge but it is—what I tried to do is illustrate that you do
have this wide range, and for school districts also to provide the
services—and we want them to provide the services and we want
them to be willing to provide the services, but we also need to do
our share. And that’s really the only point I’m making, is it’s time
that we step up to the plate and do our share.

Mr. BURTON. Ms. Schakowsky, do you have any questions? Any
questions Dr. Weldon?

Mr. WELDON. Thank you, Mr. Chairman. One of the things I’m
interested in is medical costs associated with dealing with these
children. The intent of the law was to make sure that they get a
proper education. But often there are medical issues that get tied
up in the proper education and I think that’s one of the issues we
are struggling with. You mentioned physical therapy on the child
that you cited. You don’t have any more details on that at all——

Ms. HOOLEY. I don’t.
Mr. WELDON [continuing]. That you could provide me? Maybe in

the future you could.
Ms. HOOLEY. I would be happy to get more details and provide

those for you.
Mr. WELDON. It’s a fine line sometimes: When is it medical and

when is it educational? And you can’t educate them unless their
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medical needs are being taken care of. But when you start looking
at these very expensive kids, a lot of times the health issues are
becoming a major factor.

I appreciate your leadership on this, and I do want to thank you
so much for your testimony, and I’ll be looking at your bill as well.
And I have signed letters to the effect of increasing the funding to
the full 40 percent level in the past, and I hope that I’ll be able
to sign on to your bill as well this year. Thank you so much.

Ms. HOOLEY. Thank you. I just want to make one response to
your comment. And you’re right; it is sometimes a fine line. But
when you talk about physical therapy, sometimes that is how to
hold a pencil or pen in your hand so that you can actually do the
work. Thanks.

Mr. BURTON. Any more questions from any Members? Any other
questions? Mr. Horn.

Mr. HORN. I’d simply like to short-circuit the system, and please
add me to your bill.

Ms. HOOLEY. Thank you.
Mr. BURTON. Any further comments or questions?
Ms. HOOLEY. Any other people that would like to be added, you

can just raise your hand. Thank you.
Mr. BURTON. OK. Well, thank you very much Congresswoman.
Ms. HOOLEY. Thank you so much.
Mr. BURTON. Appreciate it. We’ll now have our next panel come

forward, and if I don’t pronounce your names properly, forgive me.
Mr. Ovide Lamontagne; Ginger Brown of Columbus, IN; Steph-

anie Fry of Indianapolis; Pat Antenellis from Massachusetts; Caro-
lyn Nunes, special education program manager from San Diego;
Kevin McDowell, general counsel, from the Department of Edu-
cation in Indianapolis; and Marca Bristo, chair of the National
Council on Disability. And we will have some of these very fine in-
dividuals introduced by Members of Congress who have been here
with us today.

And first of all, let me ask you all to be sworn, those of you—
would you stand and raise your right hands?

[Witnesses sworn.]
Mr. BURTON. I’ll now recognize the great Congressman from the

great State of New Hampshire, Mr. Sununu, for an introduction.
Mr. SUNUNU. Thank you, Mr. Chairman. I’m grateful to see the

number of members that have come to the hearing today and cer-
tainly pleased that you are engaged in this extremely important
discussion about education first and foremost. And we heard in the
President’s address last night, and of course in the comments of the
committee members today, how important that issue is and, in par-
ticular, your focus on IDEA and in special education.

This is a critical issue, not just here in the Nation’s Capital, but
back at home. Anyone that’s visited with parents and teachers,
school board members and administrators have heard many of the
concerns that have been echoed here today raised. This is a signifi-
cant unfunded Federal mandate. Despite the fact that as a member
of the Budget Committee, I am pleased that we have doubled fund-
ing over the last 4 years, we know there’s much more work to do,
and moreover it’s not just a matter of resources. This is a complex
problem. It is a complex Federal regulation. It has issues regarding
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administration and planning, adjudication, resolution, the issues of
health care as well that were just raised by Congresswoman Hooley
and Congressman Weldon and others. We need to make sure that
this program works, that it works effectively, that it delivers a ben-
efit and addresses the needs of students.

And I’m very pleased to be here today to introduce a resident of
my district, a teacher, former member of the Board of Education
in New Hampshire, a former chair of the Board of Education in
New Hampshire, Ovide Lamontagne.

Ovide has a professional experience dealing with education in
general, and special needs education in particular, in his capacity
on the board of education. He’s also worked, of course, as a lawyer
and as a counsel for the State Senate in New Hampshire and had
to wrestle with these issues in a professional sense, but he also is
able to provide a personal perspective as a parent as well. And I
think we’re fortunate to be able to draw as legislators on a panel
like this that is represented by not necessarily elected officials, but
by parents, administrators, teachers, with that personal experience
administering special needs education, working with the unfunded
mandate, dealing with some of the cost constraints back home, to
bring their perspective here and to ultimately help us to make this
important program work better for the parents and the teachers
back home.

It’s my distinct pleasure to introduce Mr. Ovide Lamontagne.
Mr. BURTON. Welcome, Mr. Lamontagne. I have got that name

correct now. I’m going to work on my French. And, Representative
Sununu, welcome back. You were a very valued member of this
committee for some time and we miss your smiling face and your
great intellect as well. Mr. Lamontagne.

STATEMENTS OF OVIDE LAMONTAGNE, MANCHESTER, NH;
GINGER BROWN, COLUMBUS, IN; STEPHANIE FRY, INDIAN-
APOLIS, IN; PAT ANTENELLIS, FRAMINGTON, MA; CAROLYN
NUNES, SPECIAL EDUCATION PROGRAM MANAGER, SAN
DIEGO, CA; KEVIN McDOWELL, GENERAL COUNSEL, DEPART-
MENT OF EDUCATION, INDIANAPOLIS, IN; AND MARCA
BRISTO, CHAIR, NATIONAL COUNCIL ON DISABILITY

Mr. LAMONTAGNE. Thank you, Mr. Chairman.
Mr. BURTON. Incidentally, before you start, because we have so

many panelists, if you could try to keep your remarks as close to
5 minutes as possible, we’d appreciate it.

Mr. LAMONTAGNE. Will do. Thank you very much, Mr. Chairman,
members of the committee, committee staff, guests and fellow wit-
nesses. First of all, thank you, Congressman Sununu, for that kind
introduction. I had the pleasure of being on the campaign trail at
the same time that Congressman Sununu was as an initial can-
didate, and we are indeed pleased and fortunate to have Congress-
man Sununu representing not only the State of New Hampshire
but also the national interests here in Congress.

I have prepared remarks which I have submitted to the commit-
tee, and I would like to stray from those remarks with your permis-
sion, Mr. Chairman, to address a couple of points.

First of all, I do have experience as a former chairman of the
State Board of Education of New Hampshire, working 31⁄2 years as
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a volunteer, 20-hour-a-week job, basically as a volunteer, as most
people do who work in the State boards, and I can tell you, Mr.
Chairman, that not a day went by in my service when I did not
receive a call from at least one parent every day, one parent at
least calling me, pleading with me to try to do something to help
them in their situation with their children.

And your particular experience, Mr. Chairman, relating that
even you as the chairman of the committee attending a school dis-
trict IEP planning meeting, feeling that if it that’s difficult for your
family to achieve the services you feel is important, how much
more difficult must it be for our working families, those families
who have children in need of services to obtain those services.

I must say that in my view the appropriate role for the Federal
Government and the States is somewhat like Representative
Tierney alluded to, which is that primarily the role of educating
children should remain with the States. But in 1975, Mr. Chair-
man and members of the committee, this Congress acting then as-
sumed for the Nation a priority, a duty that the Nation would re-
quire and encourage the States to educate every child with or with-
out special needs—in this case with special needs—and in ex-
change for that imposition of duty, this Congress provided a mecha-
nism which included funding to meet that national duty.

President Bush in his State of the Union Address was quite cor-
rect in challenging us as a Nation to leave no child behind. In
1975, as a matter of public policy, this Congress tried to articulate
that for our most vulnerable of children, those with special needs.

The 40 percent target was never met as part of the quid pro quo,
if you will, for States to elect to participate in IDEA. And it is im-
portant, I think, to understand this is an elective system. The
standard that the duty to provide an adequate education, a free ap-
propriate education to all children is not elective. The program
itself is elective.

And in 1995 I commissioned a task force in New Hampshire to
evaluate special education, and the first question I asked the task
force of citizens, educators, board members, was to answer the
question, should New Hampshire continue to participate in IDEA.
We decided after evaluating it that, yes, we should, for all the right
reasons. And we’re asking the Congress and I’m asking the Con-
gress on behalf of the State of New Hampshire and on behalf of all
State leaders in education to meet the obligation of fully funding
IDEA.

Now, I must also address a point which I think is a misconcep-
tion about IDEA. IDEA is not a reimbursement program for serv-
ices. Forty percent is not keyed to the amount of money that is
spent by a State in providing educational services. Forty percent is
a formula that’s derived by counting the number of children who
are identified with special needs times the average per-student ex-
penditure of the State times 40 percent. It is a block grant in that
sense, but it is not a reimbursement formula.

And the first point that I ask the Congress to consider here is
to change the funding mechanism of IDEA so that we empower
people to access those services. We empower, incentivize the system
to access the services on a reimbursement basis, not on a State
grant basis alone.
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Second, we need to empower parents and put the power of the
decision about where those moneys are expended in the hands of
parents. If we can do it through—by amending the IDEA to include
some voucher provisions, to the extent that services are available
in the community outside of the regular employees of the school
district, that will empower parents, and allow parents to opt-out of
an IEP if there is not meaningful assessment and not meaningful
results for that IEP.

And last, in order to avoid continuing to divert moneys into the
legal proceedings and legal process, I urge Congress to require, as
an intermediate step, ombudsmen to mediate, if you will; mediators
to meet with parents and school districts to resolve disputes before
the due process provisions and proceedings can begin, before law-
yers get involved and before those funds are diverted.

The Congress has a great opportunity now to meet its obliga-
tions. I’d ask this Congress to look at both fully funding and mak-
ing meaningful reforms to IDEA for our millions of children. Thank
you, Mr. Chairman.

[The prepared statement of Mr. Lamontagne follows:]
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Mr. BURTON. Thank you Mr. Lamontagne. I will have some ques-
tions for you, as my colleagues will in just a few moments. We’ll
now recognize the Congressman from the great State of California,
Mr. Cunningham, for an introduction, and thank you for being with
us today. This gentleman was an ace in Vietnam, one of the great
pilots that we ever had during the Vietnam War. He’s a legend
among the pilots in the U.S. Navy. He taught at the top gun school.
In fact, he even showed Tom Cruise how to act like a pilot in that
movie Top Gun, and so we’ll now recognize the gentleman from
California.

Mr. CUNNINGHAM. Thank you, Mr. Chairman, but now I’m just
an old fat guy.

Mr. Chairman, I’m very honored to be able to introduce Carolyn
Nunes to the committee and to you. The San Diego City School Su-
perintendent is a man named Alan Bersin. He was a Clinton ap-
pointee. I’m Republican, but he’s got my full support.

I was the subcommittee chairman that rewrote IDEA. I’m now
on the Appropriations Committee so I have got my heart into this
area. And the reason that I’m honored to introduce Carolyn Nunes
is that Alan Bersin has met with the parent groups many, many
times and has had an outreach program, realizing that many of the
children have been underserved within the IDEA program. That’s
why he put Carolyn Nunes in charge of the administration of the
IDEA program for special needs of San Diego City School District,
one of the largest city school districts in California.

I know what’s in her heart. She’s been a teacher for 22 years,
and now an administrator. She went into the profession to help
children with special needs. That’s where she wanted to teach, to
make sure that no child, as Mr. Lamontagne said, that no child is
left behind. But I think it’s important to realize and understand
from the parent groups, from the teachers in many areas, what are
the limiting factors on the schools that prevent the services that
Carolyn and the superintendent want to get to give to the children
and to the parent groups.

That’s why I’m very honored to introduce Carolyn Nunes. I know
what’s in her heart because she’s my sister-in-law. She’s the sister
of my wife, Dr. Nancy Cunningham, who is the director for Edu-
cation of Encinitas Union School District. My whole life is filled
with educators and I have two built in lobbyists and I’m very hon-
ored to introduce Carolyn Nunes. Carolyn.

Mr. BURTON. Welcome. You have to push the button on the mic.
Ms. NUNES. Thank you, Chairman Burton, and committee mem-

bers, and thank you, Congressman Cunningham.
For the past 22 years I have served in San Diego City School

District in the field of special education as a special day class
teacher and currently as an administrator for the low incidence
programs and related services for students from birth to 22. In ad-
dition, I coordinate the input for the collection of data on special
education students. I appreciate the opportunity to address the
committee today regarding the implementation of IDEA and the
challenges in special education.

The San Diego Unified School District currently serves over
142,000 students in 184 schools. Of those students, almost 16,000
have active IEPs and receive special education services. Ninety-two
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percent of our current budget provides direct instruction for the
support of students receiving special education services. The follow-
ing addresses some of our current issues, as well as our rec-
ommendations for possible solutions.

Nationally we have witnessed an alarming increase in the num-
ber of students identified with autism. Families are bombarded
with the latest in the new forms of treatment for autism. All who
view and read this information in the media make assumptions
that such services are research-based and conform to best practice.

There are a variety of instructional strategies and methodologies
that are available. As educators we realize that using only one in-
structional strategy for all students is not appropriate.

Today, a multiple of agencies are funding services for students
with special needs. These agencies, although funded by Federal dol-
lars and driven by Federal legislation, are under different rules in
different systems. Although these agencies have a common pur-
pose, to provide services for students, these systems become a bar-
rier. At times, although with good intentions, Federal laws fre-
quently promote the system of disconnect.

More emphasis must be placed in the area of research in edu-
cational approaches which will promote student achievement based
upon the student’s ability and level of independence. School dis-
tricts are currently finding the need to retrain teachers in strate-
gies and techniques used for students with autism.

We would recommend the development of special grants for the
purpose of ongoing professional development for the training of cer-
tificated and classified staff in the field of autism. Although Con-
gress placed limitations on the recovery of attorney’s fees in the
1997 IDEA reauthorization, little has been done to reduce the sig-
nificant rules such fees continue to play in the decisions that school
districts, and even parents, make regarding appropriate edu-
cational programs for students with disabilities.

Early independent review, without all the formal requirements of
a due process proceeding, may temper each side’s expectations and
lead to a quicker and fairer resolution. I suggest mandating school
districts to participate in alternate dispute resolution in all due
process proceedings and reducing reimbursement for attorney’s fees
proportionately for parents when they fail to participate.

I believe that special education has resulted in a system driven
more by the need to comply with numerous requirements of both
Federal and State laws and regulations than in genuine edu-
cational needs of students with disabilities. The California Depart-
ment of Education has developed a process of sanctioning school
districts who do not meet the zero tolerance level of compliance
with the time lines for review of annual IEPs and 3-year reviews,
and the system does not allow for reporting extenuating cir-
cumstances for missed time lines.

While our district has made great strides in electronic capture of
information regarding the status of students receiving special edu-
cation, 100 percent of compliance is difficult to achieve. At times,
IEP teams are faced with breaking one regulation in order to meet
another. Requests for data collection and reports by various agen-
cies at the national, State and local level impose a strain on the
district’s ability to provide information in a timely manner.
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Data collection at the State level should allow for reporting ex-
tenuating circumstances that prevent time lines from being met.
Definitions regarding placement settings, disability categories, and
designated and related services should be consistent across agen-
cies. Data repositories should be developed so that they can be
accessed by any interested agency from a central location.

Thresholds of compliance should reflect on the percentages of
students reported. Compliance should be driven by quality and stu-
dent outcomes as opposed to checklist compliance.

On behalf of the San Diego City School District, we appreciate
the opportunity to comment on these issues. We also hope that our
comments are helpful to the committee as they continue to inves-
tigate the IDEA. Thank you.

[The prepared statement of Ms. Nunes follows:]
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Mr. BURTON. Thank you, Ms. Nunes, and we’ll have some ques-
tions for you as well.

We now, I think, have Congressman Pence from Indiana, one of
our new Members, and a very good friend of mine. He’s actually
only 21 years old. That gray hair is just to make him look older,
but Congressman Pence has an introduction. Welcome.

Mr. PENCE. Thank you, Mr. Chairman. It’s an honor to be with
you today and it’s an honor to take a moment to introduce a distin-
guished fellow Hoosier from my hometown of Columbus, IN, Ginger
Brown. Ginger is the proud mother of two, but she is, Mr. Chair-
man, the courageous mother of young Bobby Brown, age 5. And as
we will hear today, Ginger fought an extraordinary fight over the
last year and a half to bring the strictures of the IDEA to bear on
the local school system in Columbus, IN, particularly championing
the Applied Behavior Analysis Approach.

I’m honored to introduce Ginger to this committee today, and I’m
honored to call her a constituent. She seems to me to be a wonder-
ful example of citizenship and, more importantly, parenthood. So I
give you Bobby’s mom, Ginger Brown.

Mr. BURTON. Ms. Brown. Congressman Pence, thank you very
much.

Ms. BROWN. Thank you, Chairman Dan Burton, for inviting me
here to speak on behalf of my son, Bobby Brown. I would like to
just go over the last year of his school, which would be from August
1999 to the year 2000. When Bobby began the school year he was
unable to do anything independently. He was not able to put his
coat on. He was not able to brush his teeth. He sat around and he
banged his head on the floor. He did hand flapping, stereotypical
behavior of children with autism.

I looked forward to putting him into an early childhood program,
hoping I would see lots of success or at least forward motion in
Bobby’s advancements. As the year progressed, I only received
notes from his teachers that Bobby was not making the gains.
Bobby was unable to even understand the smallest of steps in
order to be taught the larger steps. The teacher suggested that I
seek out an independent behaviorist and have my son evaluated
and try to implement a program.

I sought out a behaviorist in Applied Behavior Analysis from
New Jersey who designed a program for my son. I asked her to im-
plement the program both in the home and in the school to help
Bobby to be able to tolerate being in the school and being able to
sit at circle time and music time and participate with his peers.

When the program was designed, the teachers felt like it was not
adequate and did not want to pursue it in the school. I decided to
go ahead and pursue the program on my own. The school year was
coming to an end, and I approached the director at the time, and
explained to her what I was seeking was a one-to-one program of
Applied Behavior Analysis with my son. I went ahead and hired a
team of girls to work with my son. It was a 40-hour a week pro-
gram. Remember, my son was not independent in any way. He was
unable to use the restroom.

Within 3 months he was able to be potty trained. He was able
to sit for 1 hour at a table and work. He was able to relate to his
sister. He was able to relate to me and to his father.
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Bobby continued his progress and the school year was nearing to
start for the year 2000 and 2001. When the year began, I went to
the school and asked the school if they would be willing to help me
continue the program. I had data sheets, I had video footage and
I had graphs. I took the behaviorist from New Jersey in with me
and explained to them exactly what Applied Behavior Analysis
was, the importance of one-to-one teaching for a child like Bobby.

What the school actually told me was that unfortunately a mis-
take had been made in the computers in the State of Indiana and
that too much money had been given to their district. They now
were held accountable to repay $1 million and would not be able
to educate my son. I also asked them if they could help me fill out
an application to send in to the State, and they said they would
do that.

We filled out the application. We sent it in to the Department of
Education of Indiana. I got the letter back and it made perfect log-
ical sense to me when I read it, and I called and talked to a direc-
tor who informed the reason why the application was turned down
is it didn’t match the IEP. There was nothing in the IEP that rein-
forced the needs of what Bobby was getting, that I was giving to
him.

When I went back to the school and explained this to them, they
said that they understood Bobby was making progress. The teacher
supported that he had made incredible gains since last year. He
had made gains in areas that they had no way of teaching him, but
still they were not going to help me out financially. They said that
it was entirely too expensive for them to take on.

I actually spent five meetings with the school district in IEP
meetings, a total of 20 hours, trying to resolve the issue. Still, I
was paying for Bobby’s program. I was paying to send a trained
aide in ABA into the school. I was paying for his in-home program,
and I was still getting no assistance. They did finally say that they
would call the Indiana Resource Center and ask for someone to
come in and give a 2-day overview of what ABA was. ABA cannot
be learned in 2 days. It cannot be taught to someone in just a mat-
ter of 2 days to take over and do the data sheets, fill out the graphs
and report back to the head person in charge of the ABA program.

Actually, what the Indiana Resource Center suggested to them
was that they continue with the people that I had in place, that
it was beneficial to Bobby. Still, the school denied this. I was left
no option but to go ahead and continue the due process.

During this time period, the directors actually switched; the one
resigned, and we had a new director come into the community. The
new director was a little bit more open to this, but we still went
ahead with due process. But now I can say that my son has re-
ceived a free, appropriate public education, but unfortunately it has
cost a lot more both to the district and to myself because of having
to go due process.

When people ask me what I would like to see, I would like to see
the schools be open-minded when parents go in and they have data
sheets that show last year for 9 months my son made zero
progress, but in 3 months I potty trained him. That’s a hard task
to do with a child with autism, but it was successful for my son.
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Applied Behavior Analysis is the way of the future of education
with some children. I would like to see the districts have an open
mind.

Thank you.
[The prepared statement of Ms. Brown follows:]
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Mr. BURTON. Real briefly, can you tell us how much you person-
ally had to expend to get those benefits?

Ms. BROWN. I personally spent $30,000 out of my pocket to do
the ABA program for my son, and then I spent an additional
$17,000 in attorney’s fees.

Mr. BURTON. So it cost you almost $50,000.
Ms. BROWN. Yes, sir.
Mr. BURTON. I will now go to Ms. Fry. Ms. Fry, I’ll introduce you.

Since we don’t have some good-looking young Congressman, you
have to settle for one of these old fogies up here. So, Ms. Fry,
you’re recognized.

Ms. FRY. Thank you for inviting me here to testify. My name is
Stephanie Fry.

Mr. BURTON. Excuse me, Ms. Fry, you’re one of my constituents,
I understand.

Ms. FRY. I believe so.
Mr. BURTON. Well, can I shine your shoes or anything?
Ms. FRY. We’ll think about it. I have three children, three boys,

all born on Fridays in October. All of my children have autism. I
brought pictures so everybody can see. They don’t look any dif-
ferent from anybody else. They may act different. I don’t expect any
special red carpet treatment for them. All I want from a school is
an education for my children.

My oldest son was diagnosed in June 1991 with autism. The doc-
tor told me, here’s your diagnosis, come back and see us in 3
months. What am I supposed to do now? So I called the parent sup-
port group and I found a preschool in our community that did early
childhood intervention and they took him on during this summer.

Mr. BURTON. Would you pull the mic a little closer so we can
hear you better?

Ms. FRY. He went to school for about a month and then was off
a month for summer break. During the month he was off, he re-
gressed quite significantly. He still was not speaking more than 20
words. He was not toilet trained. He could not play appropriately.
He had stem behavior. There were many, many issues.

The administrators at the preschool told me when he went back
that fall that once he turned 3 years old they could no longer take
him, but the new law had been passed that school districts were
required to take a child at age 3 and teach them. So I called the
local school district and I spoke to the director of special ed and
she said that they had to do a psychological testing on him before
he could attend their school. There was no possible way that he
could go before the testing was done. And I said, well, I have a doc-
tor’s diagnosis that says my child has autism. And she said, well,
he may not be autistic enough. And I’m still wondering what ‘‘au-
tistic enough’’ is.

He did go to school on his third birthday, having known no one
there, did not know the teacher, did not know the students, had
never been there, and for an autistic child it is a very difficult tran-
sition. I sent him to school and waited as patiently as I could for
him to arrive on the big bus, just like all the other kids. And when
I went to get him off the bus, he had a fat lip, a very large fat lip.
And I said, what happened? And all the bus driver could tell me
was he fell. I had not been called by the administrators. I had not

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00073 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



70

been called by the teacher. I just got the surprise of taking him off
the bus, and this was our first experience with public school. I later
found out that he had been following the teacher because he knew
that she was in charge, and she turned and he ran into a table,
but I was just very, very concerned at that point.

He did learn. He learned very, very well. He learned to comply
with them, he learned to sit in circle time. He liked to listen to the
songs. He did everything he was supposed to do. He was in a class-
room with a teacher, two aides and eight students. We moved to
Warren Township, school district in Indianapolis, in 1993. He start-
ed the preschool there. That year he was due to go to kindergarten.
When the time came to place him, he had been in preschool about
2 years, and I was concerned that moving him to a regular class-
room, even though he had made so many gains, it would not be
enough. I was told least restrictive environment, this is what you
get. So I said OK, and we put him in.

They told me they had to ask the kindergarten teacher if she
would accept an autistic child in her classroom before they could
place him. She agreed and so he was there. She had no training
in autism. The resource teacher that he had, the part-time special
ed teacher did have training but was not in the classroom at all
times.

He did very very well in kindergarten with 18 students, 1 teach-
er, a part-time aide and a part-time resource teacher. He learned,
and again he was moved on to first grade. This was a whole new
transition because this was a whole day of school instead of half
a day. He had more academic things asked of him, more patience
issues asked of him. He became frustrated, sensory overload, and
had many crying episodes. The teachers did not know what to do
with him, and they tried peer tutors, which is regular students
helping to keep him on task. He did not deal well with that. What
he did was, he would sit under his desk and cry. So they would
send him to the office. He spent more time in the office than he
did in his classroom.

I did not know what to do. I expected the school district to do
what was best for my child, and they didn’t. He moved on to second
grade because he did learn. That year our school district started
year-round classes. He moved to another school, new teachers, new
special ed teachers. He did fairly well, but again the frustration
issues were there. He had trouble complying with what they were
asking him to do, but he learned. He still learned, despite all this.
And that’s one thing I’d like to say. He—through it all, the kids are
able to do so much, even though we don’t know the things that are
in there.

He was promoted to third grade. At the annual case review going
into third grade, the resource teacher asked me to cut his hours
back and said that he didn’t need as much help as he was getting,
which was 25 to 50 percent. So we’re down under 25 percent of the
time of a full school day that he would get help. I said OK. She
said if there was any trouble it could be easily changed. That was
the worst year that we had. The third grade is when they start
adapting to new curriculums, extra harder work, things like that,
and he could not maintain with what the other students were
doing. He had acted out. They put him in a resource classroom,

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00074 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



71

which is when they put all the students with learning disabilities
or other disabilities in the same room, only to get a blanket service
so they can qualify all their services for each person at the same
time.

I don’t feel this is right. I have been told over the years that
teacher training is not necessary. Over that whole time we have
never had a teacher that’s been trained in autism, a regular edu-
cation teacher, and he has always been in a regular education
classroom.

The teachers called me to ask what I had done to cause him to
be upset. They called me often to ask me things that were very,
very rude. I was also told—I asked for an aide because I thought
that would help—if we give you an aide we’ll have to give everyone
an aide. We don’t need to train the teachers because we won’t see
another autistic child in our regular classroom for another 10 to 15
years. There were a lot of things I was told that were very, very
wrong, but I didn’t know that the parents had rights.

I didn’t know that I did not have to sign an IEP that I didn’t
agree with. And my son was in fourth grade before I found that
out. The school district did not tell me what was available. All
they’d said was, this is what we can give you, we cannot give you
any more due to funding.

I have two other children with autism. My youngest is in a mod-
erate to severely handicapped classroom. He is moderately autistic.
He has made great strides in the last year but is still very far be-
hind.

My middle son is Autism/Asperger Syndrome. He is in regular
classroom with no support. He does extremely well. Academically
he is at or above his peers. He does not need any resource help or
anything else. Last year in kindergarten his teacher was very argu-
mentative. She would call me often and ask me to come in and
calm him down. He would not comply with what she asked and he
understands verbal language very, very well. She would stand next
to him and call me, and I could hear him in the background crying
because he knew she wanted me to take him out of there.

Mr. BURTON. Ms. Fry, can we get on with your children when we
get to questions? I have a number of questions I’d like to ask you.
This was the Warren Township School System?

Ms. FRY. Yes.
Mr. BURTON. And they’re still in the Warren Township School

System?
Ms. FRY. Yes.
Mr. BURTON. OK. Can I ask you some questions after we get

through some of the other witnesses?
Ms. FRY. OK.
Mr. BURTON. Be with you in just a few moments.
[The prepared statement of Ms. Fry follows:]

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00075 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



72

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00076 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



73

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00077 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



74

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00078 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



75

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00079 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



76

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00080 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



77

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00081 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



78

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00082 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



79

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00083 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



80

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00084 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



81

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00085 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



82

Mr. BURTON. Ms. Antenellis.
Ms. ANTENELLIS. Yes.
Mr. BURTON. Would you like to address the committee?
Ms. ANTENELLIS. Sure.
Ms. ANTENELLIS. First of all, because I couldn’t bring him for our

sanity, I brought you a picture of my son Connor. My story is prob-
ably very similar to other stories——

Mr. BURTON. How old is Connor?
Ms. ANTENELLIS. Connor is 6 now. But I’d like to thank you and

the committee members for inviting me here to testify. I believe
that my experience as a mother of an autistic child, and now as a
provider of services for autistic children, will give you information
that will help you make some changes. The main reason I have
come to Washington is a simple one: to encourage the special edu-
cation system to provide access to Applied Behavior Analysis for
young children diagnosed with autism.

My story is one of a legal battle with the educational system that
turned out to be the ultimate success. Depending upon whom you
talk to in my town, I’m either a tireless advocate for my son or the
mother from hell.

My son Connor’s story is very typical. He had a very normal
early childhood, and at 16 to 18 months lost all his skills. He lost
his eye contact, he lost his language. He started to abuse himself
and gouge his eyes. At that time I was told there was a 75 percent
chance he would never speak and an 85 percent chance he would
be retarded, but I was determined that Connor was not going to
be one of those odds.

I pressured the Department of Health in our Early Intervention
System to provide us with an ABA program, which they did do. In
9 months Connor made over 15 months’ gain. When he started
ABA he had a 7-month speech and a 10-month cognitive level and
he was 27 months old. So he was 15 months behind in all levels.
At the end of 9 months he had gained a minimum of 15 months
in almost all areas and was able to be back in our world. If I called
his name, he said ‘‘What?’’ He came to me, he was able to under-
stand things that I asked of him, when a year before the house
could burn down and he wouldn’t get out, but he could hear a
Cheerio drop at 50 paces.

I began the transition to the school system about 6 months prior
to his third birthday. It was my understanding that the school sys-
tem would provide Connor with a program that would help him
achieve his maximum feasible benefit, and that was Massachusetts
standards at the time. I was mistaken. The school system felt it
had to offer only what they deemed was an appropriate placement.
It did not take into account the recommendations from the medical
professionals from Children’s Hospital nor the progress that he had
made under his current program. They felt they knew better than
anyone else what Connor needed.

They did offer an integrated classroom program but it lacked the
learning tools that had been so successful for Connor. He was enti-
tled to an education that would ensure he would reach his maxi-
mum potential. That meant he needed his school program supple-
mented with an ABA program. Then began a 31⁄2 month battle
with the school system.
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As a credit to the school system, it did continue his ABA program
while we negotiated services. On a personal level, it was the worst
3 months of my life. I lived in fear that they would take away the
services Connor so badly needed. Without these services, Connor
would regress and never make the strides he had the potential to
make. I truly felt as if I was in a fight for my son’s life and his
future. It seemed to me as if my son had a form of cancer and ABA
was the chemotherapy that would cure it. What right did the
school system have to deny him the services that had proven so
successful? Of course, it all boiled down to cost and not the best
interest of my son.

I tried to negotiate with the school system on my own but got
nowhere with them. I couldn’t afford to hire a lawyer but in the
end, to get the services needed, I got legal representation. The bat-
tle was finally settled in mediation, one step short of a formal hear-
ing. The school agreed to provide 12 hours of ABA, down from the
20 he was receiving. I accepted it because I knew I couldn’t afford
more. In total, I paid over $5,000 in legal bills. This was my own
money, spent to obtain the services that my child should have had
from the beginning. In addition, I supplemented out of pocket for
an additional 2 years, the ABA services that the school system did
not provide.

When the dust finally cleared, Connor had a good program. I felt
that I had done the best within my powers and financial limita-
tions to provide what he needed. The program stayed in place for
2 years, and Connor made gains which can only now be considered
phenomenal. It is clear from the evidence that the education pro-
vided works.

Today, Connor is a success story. He turned 6 last month. He has
defied all odds, and today he reads at a 10-year old level, has an
above age level vocabulary, has no self-abuse behaviors, and has
his first best friend. Remarkable for a child who had a 75 percent
chance of never speaking and an 85 percent chance of being re-
tarded.

Does he still have issues? Yes, but we’re working on them. Will
he ever be cured of autism? No, but he will be able to function as
an active and productive member of society, probably making more
money than I will.

I credit much of Connor’s success to the hard work he has done
and the constant vigilance that I keep on his program. I go to the
school once a month. I watch his classroom, I watch his teachers.
The minute they are out of line I’m on them. They don’t have an
option not to answer to me.

But I also see in the system the other children in his classes
don’t get that. No other child in the school system diagnosed with
autism, some as severe or worse than Connor, they don’t get the
services. And when they ask me how I got them, I said I fought
for them. They have no idea how to even begin. I have never seen
a child go to a school system and be offered ABA. I actually had
a special education director once tell me, we provide services for
early intervention now through the State of Massachusetts, and he
wrote to me and said, what will my money buy me? Not what’s in
the best interest of the child or how can your services help me, but
what will it buy me.
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And I think the long run of IDEA is that we either pay for these
children now or we pay for them for the rest of our lives. If these
children can’t make the gains when they’re young and they’re
early—and as you know, autism is not an easy disability—we will
pay for them when we’re long gone, and society will pay much more
than the 40 percent that you talk about now. And the only sort of
disheartening thing that I heard today is that 40 percent hopefully
by the year 2010. Well, by 2010, Connor will be almost graduating
from high school. I really hope that it will be within your power
to fund that sooner so the children that are there and in the sys-
tem now can get what they really need.

Thank you.
[The prepared statement of Ms. Antenellis follows:]
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Mr. BURTON. Before we go to our next witness, let me just say
that I agree with you, and we ought to move as fast as we possibly
can, and you may rest assured that we will. And I personally apolo-
gize to every parent that has a child with a disability, because I
was ignorant of the facts until it happened to me. That’s one of the
big problems that we face: Do we have to wait until we’re hit in
the face with a shovel before we realize the need? And I plead
guilty to that, but we are going to do our best to rectify that. And
I know Ms. Schakowsky and others feel that way as well, because
you’re absolutely right, if these kids who are autistic and who are
disabled now, for whatever cause, if they’re not helped while they
can be helped, they will be a huge burden on society later on and
we will pay a great deal more than we’ll have to if we don’t deal
with it right now.

Mr. McDowell.
Mr. MCDOWELL. Thank you, Mr. Chairman. And I also appre-

ciate being sworn in today rather than being sworn at, which
seems to be the experience of State agency personnel.

My name is Kevin McDowell. In 1972 I was drafted into the
Army.

Mr. BURTON. You’re from the great State of Indiana.
Mr. MCDOWELL. Great State of Indiana and also the Sixth Con-

gressional District.
Mr. BURTON. Yes, and I think I talked to one of your compatriots

at the agency today, if I’m not mistaken.
Mr. MCDOWELL. Pardon me, sir?
Mr. BURTON. I think I talked to one of the people at the Depart-

ment of Education today. That’s where you work; is that correct?
Mr. MCDOWELL. Yes I work for Dr. Suellen Reed. I’m the general

counsel for the Department of Education.
Mr. BURTON. Yes.
Mr. MCDOWELL. In 1972 I was drafted into the Army, that being

the only lottery that I’ve ever won, but as I left the Army, I found
myself in Fort Gordon, GA, which is near Augusta, which is the
mecca for all golf. But for those who are literary-minded, that is
also near Wrens, GA, the birthplace of Erskine Caldwell who wrote
Tobacco Road and God’s Little Acre. And there’s a stretch of road
that runs for 20 miles from Augusta to Aiken that’s called Horse
Creek Folly; has a road, but most of the roads are unimproved and
the people poverty stricken. And my first teaching job was with de-
linquent children, extreme poverty, under a Title I program that
was in place at the time.

From there I have had the opportunity to come back to Indiana
to teach both in institutions with students who had emotional dis-
turbances—at that time autism was not a separate category, it was
included with emotional disturbances—both in institutions and in
the public schools and in the private schools.

And from that time for the last 15 years—I was in private prac-
tice as an insurance defense lawyer—and the last 15 years my re-
sponsibilities have been with the Department of Education and its
28 divisions and offices, not the least of which is Special Education.

As I indicated in my written testimony, during those years I
have observed a number of different things, not the least of which
is that parents of students with disabilities tend to go through the
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same stages that Dr. Elizabeth Kuebler-Ross described as those
who come to grips with a terminal illness. And I hate for that to
sound so ghoulish or Draconian, but you will find that is the case.
And that was my observation then and it was my observation in
1985 when I found out that my own daughter had autism. It was
a surprise, and thus became an odyssey that brought to bear many
of the experiences I had already had dealing with families of chil-
dren with significant disabilities well before that had ever occurred.

That is mostly an irony. It’s not the reason for what I do, because
I would have done what I’m doing today anyhow. But there are a
number of different things that have occurred over time, and cer-
tainly Public Law 94–142 which Mr. Chairman mentioned at the
beginning, and its progeny, including the reauthorization in 1997,
have been major laws that have provided services that would never
have occurred at all, and it’s not because there are people out there
who are not well intentioned. They are. But sometimes some things
do need to be done in order to benefit the whole.

However, that does not mean that the law itself does not have
areas that require some tinkering, for want of a better term. And,
Mr. Chairman, the list you gave me was a number of different
areas that you wished for me to address and I will, very quickly.
I will not elaborate upon the written testimony I gave you, but it
does serve as the basis for some of the comments I do have today,
including addressing your concern about the empirical data that
needs to be collected, which I also notice that Patty Guard will be
later testifying about what efforts there are in this regard.

To go through the list of questions that were posed to me, you
want to know if schools are following Federal laws and providing
a free and appropriate public education. There are some things
that I will bring to your attention now. I’m not going to list every
single thing that I see in my office that prevents this from working
as it should, because to do so would require me to put all of my
‘‘begs in one ask-it.’’ And I think maybe it might be a better situa-
tion that later on as you move into more specific areas, my office
would be more than happy to provide you an abundant amount of
information regarding all these different issues, including the legal
analyses in transit we identify that’s on our Web site, which is also
a part of the written testimony that I gave you, some things that
are occurring that are preventing parents from working together
with schools, things you would not imagine.

For example, a number of schools enter into collective bargaining
agreements that restrict the meeting of IEP teams to contract
hours. That means that if a parent wants to have an IEP team
meeting, whatever it may be called from State to State, they can
only meet during contract hours, not before and not after. Makes
no difference if you’re a single parent that has a job and if you miss
one more time you’re going to lose your job. These IEP meetings
occur right now, and I’m sure that some of the parents can tell you
they have had those experiences. Some of the administrators have
likewise had those. We don’t know those occur until they come to
us.

Other provisions in the collective bargaining agreements restrict
who can make decisions about grade placement. Well, that’s an IEP
team decision. That raises an issue. Some give it solely to the stu-
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dent’s teacher. And you also have the other problems that have oc-
curred in those areas and that we heard one today about the kin-
dergarten teacher. The kindergarten teacher has to agree to take
a student? You know, that does—unfortunately, that sounded like
an Indiana case, and we actually have had some situations where
when we found them out we have corrected them.

That is not how it works. You don’t ask someone whether or not
you take a student into your classroom in that stint; but on the
other hand, that teacher needs to have specific training, not just
in autism, because autism’s not a very good descriptor. You have
to have training in how autism is manifested in that student. That
is not a good descriptive. In fact using the term ‘‘autism’’ is not.
And that’s why in our rules implementing them under disorder, to
cover them all, so that schools and parents will make decisions
based upon the need for educational services, because there are
some conditions that adversely impact educational performance; be-
cause if we just use the term ‘‘autism,’’ the student with Asperger
syndrome down here is not under autism as that’s defined in the
DSM-IV. It’s not. And so you get this problem; school officials say,
well, it’s not autism because it’s not in the DSM–IV, therefore, they
don’t need services. Not right.

And we’ve told schools before that when we talk about edu-
cational performance, and I give 35 to 40 different presentations in
Indiana alone every year to all these various groups, there’s a num-
ber of things I stress to them. Educational or academic perform-
ance is not the only concern.

In Western culture we certainly prize academic performance, but
we prize social adeptness more than we do academic performance.
And that may sound strange. I’ve been teaching for 27 years, and
those who have taught and those who have observed know that if
you’re socially adept, a multitude of sins and transgressions will be
forgiven. But if you have ineptness, that sets you apart, no matter
how gifted you are in other areas. So it’s not just academics. That’s
not the sole determiner.

As far as legal costs involved in resolving disputes and who pays
those fees, I think you heard from Mrs. Brown today. What she de-
scribed was our extraordinary funding system that we created in
Indiana where we will wrap services around a student so they don’t
have to go to residential facilities; but the school has to dem-
onstrate to the State that there is educational justification for that
service. That educational justification is in the student’s individual-
ized education program, the IEP. They didn’t put it in Mrs.
Brown’s IEP. And what happens, we wrote our rules in such a way
as to say, Schools, if you don’t put it in your IEP, you may be re-
sponsible for the cost of that service. You need to justify it.

That’s born out of a class action lawsuit that schools initiated
against us—unfortunately, litigation is one of the things that I
have to do—so we made sure that we put that in there so that we
don’t have people who are trying to pass services along that they
don’t agree with. But rather than discussing that with the parents,
they try to pass it along to the State and then make the State look
like a bad guy, which is pretty much what happened in Mrs.
Brown’s case.

She can certainly give you her own rendition of it.
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As far as attorneys’ fees, the attorneys’ fees provision in IDEA
is not really encouraging a lot of attorneys to go into this area. As
a result, parents do not have available to them competent counsel
who can help them.

I realize a lot of people say, maybe we should keep the attorneys
out. I’ll tell you right now, as an attorney who represents a State
agency—and we get involved in these hearings a lot—I would much
rather have the school and the parent being represented by counsel
who understands the law. But unfortunately the way the funding
has been set up over the years, protector advocacy, LSO and a lot
of the other services like that cannot handle these cases anymore.
As a result, they really are not available to parents, competent
counsel. If you have competent counsel, these things typically don’t
go to hearings.

Mr. BURTON. Mr. McDowell, I don’t know how many questions
the staff has sent to you.

Mr. MCDOWELL. They sent me two pages full of questions.
Mr. BURTON. Did they? Were they answered in your statement?
Mr. MCDOWELL. Not all of them, because I needed to know what

data was sent to you from our Division of Special Education. For
that—we coordinated that together. I realize that I’ve gone over
time.

Mr. BURTON. That’s OK. Could we do this? Could we go to Ms.
Bristo? And the questions that you think are relevant and we need
to talk about—and we will be asking you questions in just a few
moments—maybe we could get back to that.

Mr. MCDOWELL. Sure. Yes, sir.
[The prepared statement of Mr. McDowell follows:]
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Mr. BURTON. Ms. Bristo.
Ms. BRISTO. Good afternoon, Chairman Burton and the distin-

guished members of the committee. Thank you very much for invit-
ing NCD, the National Council on Disability, to participate in this
important hearing.

As you know, the National Council on Disability is charged to
provide policy guidance and research support to Congress and the
White House about Federal statutes and programs pertaining to
people with disabilities. Before 1975, the educational needs of more
than 8 million students with disabilities were not being met.

Since 1975, when IDEA was passed, the doors have been opened
to untold numbers of students with special education needs in
America. However, over the years, parents have told us, and we
have found, that the promise of IDEA is not being fulfilled, and too
often parents and families bear an undue burden of enforcing
IDEA. We were delighted last night to hear President Bush reaf-
firm his commitments to the New Freedom Initiative and to ‘‘leave
no child behind.’’ Taken together, they represent a new opportunity
to improve the implementation of this important civil rights legisla-
tion.

We agree with our President that increased funding and en-
hanced accountability by our public schools are two critical ele-
ments to ensuring that no child will be left behind, including the
6 million students served through IDEA.

It saddens us to tell you that NCD’s research embodied in our
report, ‘‘Back to School on Civil Rights,’’ which I will leave for the
record, indicates that all 50 States were out of compliance to vary-
ing degrees with the main provisions of IDEA. It is also troubling
to report to you that there were no serious consequences for contin-
ued and persistent noncompliance with IDEA.

All too often the burden of enforcement rests on the shoulders of
parents. NCD believes that preventing discrimination and ensuring
educational equality of opportunity is an appropriate role of our
Federal Government. It is time to put that responsibility back to
the Federal Government in upholding the constitutional guarantees
afforded to millions of children with disabilities.

A complete copy of our report has been entered into the record.
I would just like to summarize a few key findings and a few key
recommendations.

Ninety percent of the States had failed to ensure compliance in
the category of general supervision where States are expected to
hold local school districts accountable; 80 percent of States failed
to ensure compliance with the law’s free appropriate public edu-
cation requirements; and 72 percent of the States failed to ensure
compliance with the placement in the least restrictive requirements
of IDEA.

NCD made a variety of recommendations in our report. I’m only
going to point on a few priorities here today.

First, the Departments of Education and Justice should develop
national compliance standards with enforcement triggers and
mechanisms and with involvement of stakeholders.

Second, Congress should authorize and fund the Department of
Justice to independently investigate and litigate IDEA cases.
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Third, increases in IDEA funding should include portions to build
enforcement complaint handling and technical assistance to ensure
top to bottom accountability.

Congress crafted a statute in 1975 that, if faithfully imple-
mented, will consistently produce quality outcomes for students
with disabilities. We firmly believe that if IEPs are based on the
unique needs of students, if instruction is individually designed, if
IEPs are faithfully implemented, if the least restrictive environ-
ment requirements are followed, and if there is failure to comply
with IDEA that there will be real consequences, students will
achieve quality outcomes while enjoying maximum independence in
interactions with their nondisabled peers.

Compliance with these IDEA requirements is a sufficient condi-
tion for quality outcomes. Funding and accountability are inter-
connected parts of the solution.

Improvement in the implementation of IDEA will take the con-
certed efforts of parents, advocates, State and local governments
and leaders such as those conducting this important congressional
hearing.

I want to express our deep appreciation of the important work
we are engaged in here today. And to the chairman, to welcome
you on board for the important journey of opening opportunities for
people with disabilities. Thank you.

[The prepared statement of Ms. Bristo follows:]
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Mr. BURTON. Thank you very much. And I’m sorry I’m a little
late getting to the starting line. Let me just start off the question-
ing by asking the parents of children who are autistic, if we could,
at what age did you notice your children were autistic?

Let’s start with you, Ms. Brown, real quickly.
Ms. BROWN. I noticed my son was autistic at 18 months, and he

was legally diagnosed at 2 years and 4 months.
Mr. BURTON. OK, 18 months.
Ms. Fry, when did you notice your children became——
Ms. FRY. They showed signs at birth, all of them.
Mr. BURTON. All at birth.
And Ms. Antenellis.
Ms. ANTENELLIS. Connor was 18 months.
Mr. BURTON. 18 months. And I guess you’re the parents.
Let me just ask you those of you who noticed the signs of autism

at 18 months, had you had any kind of inoculations of the children
in close proximity of the time that you noticed them to be autistic?

Mr. BROWN. Yes, I did.
Mr. BURTON. How close in proximity?
Ms. BROWN. I started noticing a difference at 12 months with the

DPT, and 18 months is what I considered to be the final blow with
the MMR.

Mr. BURTON. Ms. Antenellis.
Ms. ANTENELLIS. Same thing. He started to decline around 16

months, right after his shots.
Mr. BURTON. Which shots were they?
Ms. ANTENELLIS. I think it was MMR, but I can’t say that was

it, because it was a very slow decline.
Mr. BURTON. Was this just the one shot, or did you have a se-

ries?
Ms. ANTENELLIS. We had all the shots that were required by law

because that’s what they told me I should do up until 18 months.
He had whatever shots there were at 18 months also, and he has
not been vaccinated since.

Mr. BURTON. I was just curious about that.
I guess this is a general question for all of you, and we’ll start

with you Mr. Lamontagne. Could you give us the top two or three
things that you think should be done by the Congress or by the
Justice Department to make sure that children who have these dis-
abilities are taken care of properly? And we’re going to write these
down because we’re going to try to pursue these through the Con-
gress, at least I am, and I think my colleagues will.

Mr. LAMONTAGNE. I think the first and obvious one is to fully
fund the Congress’ commitment to IDEA; second, to incentivize the
delivery of service by converting the funding mechanism from a
pure block grant—I’ll call it that for a lack of a better term—to a
reimbursement-for-services program; and third is to shift the model
from a bureaucratic one to a delivery-of-services model, which
would mean having support services for parents at the school dis-
trict level, including an ombudsman in the event of a disagreement
between the school district and parents.

Mr. BURTON. So you’re saying an ombudsman would solve the
problem hopefully before there was any legal action?
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Mr. LAMONTAGNE. Precisely. An ombudsman whose charge is to
be a problem solver, not simply an advocate for one side or the
other.

Mr. BURTON. Ms. Brown. Oh, Ms. Bristo has to leave at what
time?

Ms. BRISTO. I need to leave at about 25 of.
Mr. BURTON. Why don’t we go to you next, and then we’ll come

back to Ms. Brown.
Ms. BRISTO. The main message we have for you is what I re-

ported to you today: Enforce the existing law. We have heard from
parents all around the country that the problem isn’t with the law;
it’s for the failure of any consequences to occur.

In the course of our evaluation, we found that, for example, the
Department of Education had only withheld funds once in the en-
tire history of the law. We believe that as long as noncompliance
is rewarded with continued funding, or no other real action to cre-
ate improvements, we perpetuate the problem.

Mr. BURTON. Let’s take the State of Indiana for instance; I talked
with the people that were charged with the responsibility of mak-
ing sure the law was followed regarding IDEA. They said when
they were contacted by parents like my daughter, who were having
a problem with the school, that they would get a hold of the local
person in that particular county and that they would pursue it and
tell the school if they didn’t comply—or the school district, if they
didn’t comply—the funds would be withdrawn.

Is that what you’re talking about?
Ms. BRISTO. Yes.
Mr. BURTON. So there is incentive for them to comply?
Ms. BRISTO. I would direct you to the substance of our report

which looks at seven priorities, including at the State level, so you
could take a look at your own State.

I am happy to say that the Department of Education has recently
begun a process to improve their monitoring mechanism and the
National Council is encouraged by that; we believe that’s a real
step in the right direction. But we really believe that at the heart
of this is putting too much of the burden for our civil rights on the
shoulders of parents who are working very, very hard over time
just to provide the basic services that other kids often take for
granted.

Mr. BURTON. OK.
Ms. Brown.
Ms. BROWN. I would like to see the schools held accountable, es-

pecially in a situation when the graphs and data and video footage
has been presented for them, and how they could continue to deny
a program for a child who has made progress under that specific
program.

The other thing I can only offer is that anyone who would be
brought in as a neutral party to help supervise the IEP meetings
and the school before parents have to go—due process, not be paid
by the State, somehow the Federal Government is involved in that.

Mr. BURTON. If it was an ombudsman, no matter who paid them,
they’re supposed to be nonpartisan. But you think they would be
if they were paid by the State?
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Ms. BROWN. Right. The reason why I say that is because also
this past year I attended a seminar, and at that seminar I saw
many school officials in my district. The closing statement of that
seminar was, ‘‘The problem here is, parents who have children with
autism want a Cadillac; and I am here to tell you all you have to
offer is a Chevy.’’

Mr. BURTON. Who made that statement?
Ms. BROWN. The conference I attended was Melinda Baird, I be-

lieve is how you pronounce her last name.
Mr. BURTON. Oh, she’s going to be a witness here. We will ask

her about that in a few minutes.
Ms. Schakowsky, why don’t I let you have some time, and I will

get back to these folks.
Ms. SCHAKOWSKY. Thank you, Mr. Chairman.
Pretty much everything I know about disability issues and dis-

ability rights I’ve learned from Marca Bristo, and today you can
continue my education if I could ask you a few questions.

I wanted to ask if you thought the requirements for regular
teacher certification should include training on special ed.

Ms. BRISTO. Absolutely. Increasingly, we’re learning that the
more we can educate all teachers for the diverse Nation that we
are in, including people for whom English is a second language,
people with disabilities, people in rural areas, the better educated
our children would be.

More and more of our disabled children are in mainstream class-
rooms, and we believe that the recruitment efforts that the First
Lady will be undertaking, it’s important to target those as well as
enhance the requirements for certification to include more than
just the basic Special Ed 101 training that currently is the case.

Ms. SCHAKOWSKY. Are we providing services across the board
equally or are some children with disabilities getting better results
or access to IDEA than others?

Ms. BRISTO. The National Council looks at disability from a
cross-disability perspective, so I will situate my comment in that
context.

I think you have heard from the parents here today, the children
who received the best educational services under IDEA are the
ones whose parents were lucky enough to find out what the law
was, who had access to other people to help them through the
maze, and if all else didn’t work, had the ability to retain legal
counsel.

Now that’s a lot to ask of our parents. Those people stand a
much better chance of getting good results for their kids. And to
that end we believe that there are existing mechanisms that Con-
gress could support further than they have. The parent training
centers, a national network to provide technical assistance to par-
ents to help them understand the rules and regs and what to do
when disability affects their lives, we believe is a good place to
start.

But in our efforts to reduce litigation, it’s important to note that
litigation is a really important part of the repertoire of tools. In
those instances where the courts have taken some cases, we have
some models of enforcement that we would be well served to look
at. My own State of Illinois right now, is operating under a court
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order to implement the least restrictive environment aspects of the
law with the same kind of enforcement triggers and mechanisms
and standards that the National Council is calling for; and we’re
seeing considerable improvements.

Ms. SCHAKOWSKY. We’ve heard testimony today about the costs
of attorneys. Are there low-cost special education attorneys avail-
able to represent parents anywhere?

Ms. BRISTO. Again, no. As you probably can ask and have the
parents here speak to, not only are there not a cadre of well-funded
and well-educated parents, there is also just a dearth of people who
are really knowledgeable in this area of law. And increasingly, as
people decide whether or not they are going to take these cases, the
parents also have to prepare themselves many times for multi
years of helping to front those legal expenses until the attorneys’
fees kick in.

A lot of people fall by the wayside before then. They simply give
up. And I think we have to ask ourselves the question, in those in-
stances when it gets just too burdensome to enforce the law for
your child, is it not the children whom we are leaving behind?

Ms. SCHAKOWSKY. And short of attorneys, are there not lay advo-
cates or people who can help the parents, give them information
about what their rights are and help them run their way through
the system?

Ms. BRISTO. Yes, as I said, the parents’ training networks, the
independent living centers, the protection and advocacy programs;
but again, often these organizations are stressed with an over-
whelming number of requests for information, and more needs to
be done in this important area.

Ms. SCHAKOWSKY. I really appreciate the real testimony of real-
life people and the kind of struggles that you’re going through. And
there are obvious holes that we have got to fill so that the burden
is somewhat lifted and you can provide exactly what your children
need; and I certainly pledge my support for that.

Thank you, Mr. Chairman.
Mr. BARR [presiding]. The time of the gentlelady from Illinois has

expired.
The Chair recognizes the gentleman from Florida, Mr. Weldon.
Mr. WELDON. Thank you. I have a question which I guess I

would like to direct to some of the education professionals we have
here on the panel.

IDEA was passed, I guess, 20 or 25 years ago, and there are a
lot of people who are arguing that the incidence of autism began
to increase significantly in our population. And a lot of times we
say ‘‘disability,’’ and I think when they hear that, they’re thinking
the whole gambit of disabilities—cerebral palsy, mental retarda-
tion, etc.; but how much of what we’re struggling with or dealing
with is actually the possible increase—significant increase of au-
tism, or are you seeing significant increases in all disability cat-
egories?

Ms. NUNES. What we’re seeing is—to answer your question in
two components, we definitely are seeing an increase of students
identified with autism. We are also seeing—I will speak to San
Diego particularly. We are also seeing an increase in other areas,
as well. As our medical profession achieves greater ability to help
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children who are premature, frequently these children will end up
with some disabilities that we need to take care of in the education
profession. So it is across the board, but the increase of autism is
phenomenal.

When I’m addressing issues regarding IDEA, though, from an
educational point of view, I’m looking across all disabilities.

Mr. WELDON. So if I understand you correctly, you’re seeing ev-
erything increase, but you think autism is increasing more than
the others?

Ms. NUNES. At a more rapid rate, yes?
Mr. WELDON. Does anybody disagree with that?
Mr. MCDOWELL. Yes, Representative.
I would not disagree with that. Certainly that experience is being

borne out across the country. There are some reasons for it, but no
one knows all the reasons for it.

One of the reasons we see the increased instances is because only
comparatively recently did the Federal guidelines even mention it
as a separate category; before, it was listed with emotional disturb-
ance or emotional handicaps. In 1988, we created our own category
for special education; we didn’t wait for the Federal law to do it.
So our reporting on the incidence of autism as an educational diag-
nosis, as opposed to a medical one, began in 1988, so we have data
from that time. That’s one of the reasons.

The other ones, better identification, the refinement in mental
health professionals on how they’ve been able to identify it. We
don’t know if they simply went undiagnosed or if there is some sort
of an epidemic.

I don’t think they all went undiagnosed. There’s no one who can
explain why, other than it is a phenomenon that has occurred.

Mr. WELDON. How much of your resources are expended deal-
ing—and I realize you’re just—I’m asking you to shoot from the hip
and make estimations on dealing with emotional and behavorial
problems associated with the disabilities that you’re dealing with;
is that a significant component?

The impression I get in looking at a lot of these cases is that the
pure educational components—in other words, having a teacher
who knows how to teach subjects to a child with a disability—is a
relatively—in many of these cases, a relatively narrow component
of what you’re dealing with and that a huge amount of the associ-
ated costs of teaching of educating these kids under the provisions
of the act are related to things like physical therapy and behavioral
therapy.

I’m interested in that mainly because we call it the Individuals
With Disabilities Education Act because we want these kids to get
an education. And the costs are proving to be much higher than
anybody estimated, and the reason for it is because of these associ-
ated, ancillary issues that you have to bring into play; and I think
it’s important. If we’re going to sell to the Congress, our colleagues,
why we have to begin to pony up significantly more money to ad-
dress the issue.

Mr. MCDOWELL. Representative, at the time in question that was
one of the major issues that the chairman asked us to address. I
can say when Congress reauthorized IDEA at section 1418 and
1474, Congress did ask for a study because you have a number of
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these competing interests who say this is drawing money away
from that resource, you are robbing Peter to pay Paul. No one can
refute that or support that.

For that reason, the Office of Special Education Programs within
USDOE has contracted with the Center for Special Education Fi-
nance of the American Institutes for Research, and they are pres-
ently involved in conducting this massive national study, of which
Indiana is a part; and we have also opted to outlay additional
money—$800,000 in fact—in order to get a State-specific study for
Indiana that would break it down by exceptionality area to give
student, building and district types of data to show what those ex-
penses are in eight major areas.

Unfortunately, the preliminary data tabulation will not be avail-
able until April 30 of this year, and the final report is due out Oc-
tober 31 of this year. And I am sure that Patty Guard can give you
more information on that other than, we are involved in this.

The type of data that they have requested is extraordinary, and
the eight questions that they are prepared to answer cover all the
questions that Congress has raised about where is this money
going, what is it doing, is it really affecting other programs; and
that’s the type of information that this report is to generate.

Mr. WELDON. I have just one other question if the chairman will
indulge me and I realize my time has expired.

One of the reasons you can, if you decide you want to go out to
dinner, you can choose from a lot of good restaurants in most
American towns, is because you have money in your pocket and ev-
erybody wants your money. One of the reasons you couldn’t get a
decent meal in the Soviet Union is, they had a different system ob-
viously.

There have been some people who have proposed, and I guess
this is a question I’d really like to direct more to the parents:
Should we really be thinking outside of the box, and instead of put-
ting more money into the system, empowering parents by giving
them the resources so they can go out and shop in their community
to find the best environment for their kids?

The reason I say this is, when I look through the e-mails from
the State of Florida, from parents who have struggled in this area,
some of them say they encountered very willing and cooperative
teachers and school administrators that wanted to make a dif-
ference; but one of the themes you see over and over again is sort
of a lack of customer friendliness to dealing with the problems that
they are facing as parents.

Your thoughts? Would you rather have the money so that you
can shop around amongst various public and private institutions
that are designed to teach kids with disabilities, or would you rath-
er just see us put more money into the existing system—in other
words, a so-called ‘‘voucher.’’ It’s a dirty word, I realize, and nobody
likes that term; it’s been so demonized.

That’s really what I’m getting at.
Ms. ANTENELLIS. I think I could answer a little bit of that from

a parent viewpoint.
I think, No. 1—if there were standardized good programs out

there, I think that is an option we would like, but in many cases
my school was forced by me to put a program in. They had nothing,
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they had absolutely nothing, so I don’t think we have a lot of res-
taurants to go to.

Mr. WELDON. Well, there’s no marketplace because there are no
customers.

Ms. ANTENELLIS. But I also, second, think that you mentioned
the medical end of it. We have a society where it is all forced upon
the school system. Particularly with the disability of autism, no
medical coverage provides services. I cannot get speech, I cannot
get OT, I cannot get PET for my child because he has a develop-
mental disability and our health insurance won’t cover it. So it
falls—it’s incumbent to have the school system do it. That is the
only access he has to the service.

So there may be some definite medical issues that need to be ad-
dressed, but the health insurance piece has fallen back. Even in my
town when we apply for Medicaid for our special ed kids, it doesn’t
go to the special education department; it gets kicked back into the
town fund. So it is not supporting special education. It goes right
back into our town’s general fund, not to pay the specific needs of
the children that they’re billing for.

Ms. NUNES. If I could continue on that conversation, when you
were asking about the physical therapy and the related services,
one of the increases that we saw was that as insurance stopped ac-
cepting students or providing services it fell upon the district or the
school districts to then provide those services as a related service.
And our definition is to provide access to the general education or
to the educational environment. So, yes, there is always a domino
effect when one piece of legislation or one decision is made that it
will then roll back to usually the education department, to usually
fill in.

Mr. WELDON. Thank you very much.
Mr. BURTON [presiding]. Do you have some questions, and then

we will go to my colleagues from California.
Mrs. DAVIS. Thank you, Mr. Chairman. I’m not sure I have so

much a question as I do a comment, but it sort of plays on what
Representative Weldon said, that we don’t have the marketplace;
and maybe the reason for that is, I’m not sure that the parents
know their rights. And I wish I had Ms. Antenellis back when my
24-year-old was 12 years old, and I had a case where the pediatri-
cian wrote a prescription to the school to test my child for a learn-
ing disability. But he looked normal, acted normal, and the school
said he’s just lazy and a daydreamer.

He was not tested. They refused to test. I didn’t know I had that
right.

That’s my concern: Are we getting the cooperation? I’m hearing
that now. I know that was 12 years ago with my son, I hear that
now in my district that the school, the administration—I don’t
know if it’s the teachers or where it’s coming from—are not cooper-
ating with the parents, not wanting to give them the information
or even tell them what their rights are.

My concern there is, is it because we’re not funding? Is that the
administration’s and the bureaucracy’s problem that they don’t
have the money, so therefore they don’t want to tell the parents
that they have the right because it would cost more money?
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We had a situation in one district where the school went outside
of the county attorney and hired an attorney, spent $200,000 to
fight a parent; and the parent spent, like Mrs. Brown did, a lot of
money and won. But by the same token, we wasted $200,000 of
taxpayers’ money; and we have a problem, and I’m not sure how
to fix it. And I’m open for suggestions.

Mr. LAMONTAGNE. I will just make the observation that I would
wholeheartedly agree that simply fully funding IDEA is not the an-
swer. It’s fully funding IDEA, whatever that means under a re-
formed model, that creates more power in the hands of parents and
creates more of a choice—a bottom-up, if you will, demand.

That means an educated parent force, certainly. That means a
system that looks to deliver services, not resist giving service. That
also means removing what inevitably becomes sort of a battle of
dueling agencies when you have social service agencies and edu-
cational agencies all competing for a limited resource of money, be-
cause they are in fact naturally antagonistic in this situation, much
like you’ve alluded to, Representative.

My wife and I—and she’s here with my children—we’ve been fos-
ter parents for 12 years of a special needs child, and we’ve battled
this on his behalf to try to deal with where the responsibility
should lay, and lie. And I think it is very important the funding
mechanism tries to wrap in, if you will, a package that is going to
ultimately be paid by government, a package to deliver a full array
of services to help children not only learn but be able to receive the
services they need as they progress so they can become members
of society.

But to remove it now, which is a top-down bureaucratic system
that I think kills, if you will, the ability of parents, that discour-
ages and is a disincentive for parents to go out into the market-
place to look at opportunities. And there is no market out there to
try to educate parents to find what is available for them.

I would also say sitting here today, thank God for the mothers
and fathers from hell, who have worked so hard for their children.

Mr. MCDOWELL. If I may add to the comments, I don’t wish to
leave the impression that school people are awful people. They’re
really not. When I speak to them, I remind them that even though
this may be the third or fourth IEP team meeting you have today,
this is the parent’s first; and never forget that this is their first and
don’t rush them through it. Be considerate. Let them talk. Let
them be a member. Don’t sit down there and start dominating it
because it’s time sensitive.

If you think about it, you have to constantly remind yourself, be-
cause having been there—I’ve been in thousands of IEP team meet-
ings, and I have to remind myself of that too. Because I’ll say, it’s
4 o’clock, it’s Mrs. Brown—it’s just generic, not this Mrs. Brown—
Mrs. Brown is coming in, and with luck I can get out of here by
5, and I can still make it and pick up so-and-so at 5:30. That is
not an uncommon thing to occur.

However, there are other things that are embedded in the idea
that are having unfortunate results. One is, Congress put in a me-
diation part, trying to encourage mediation, but put a section in
there that allows the school to essentially punish a parent who
doesn’t want to go to mediation by forcing them to talk to some-
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body about all the wonders of mediation, and if they only under-
stood it, they would go to it. Well that’s punitive, and it’s off-put-
ting.

Other things embedded in there are simply the use of the term
‘‘regular education,’’ it’s all throughout the IDEA, and that creates
this polarization in schools between regular education teachers and
special education teachers and that does not help. There is no such
licensing pattern for regular education.

My recommendation is, change it to ‘‘general education’’ because
a child with a disability or a child without a disability is part of
the school community and a teacher is a teacher is a teacher. And
I can guarantee you, as I sit here right now with 27 years of teach-
ing, I don’t think anybody here is going to deny the fact that there
is that polarization in schools. We’re regular educators. That’s a
special ed problem.

Mr. BURTON. Any further questions, Mrs. Davis?
Mrs. DAVIS. No.
Mr. BURTON. I will now yield to Mr. Cunningham from Califor-

nia.
Let me say, before we do that, we probably do need to refine the

law; and I think you have already worked on that in the past,
Duke, you’ve worked on refining the law in the past, haven’t you?

Mr. CUNNINGHAM. Yeah, but what I put in there didn’t come out
of the White House.

Mr. BURTON. But the point is, what we want to get from you
today are recommendations on changes in the current statutes that
will perfect it and make it more user friendly for the parents, so
they have don’t have to go through these adversarial programs
with the schools.

And so I really mean what I said earlier: We want your rec-
ommendations. We want your input. We want your suggestions so
we can draft some legislation that we can present to the Congress
to try to correct these things, so the parents won’t have to go
through these things that these ladies and my daughter has.

Representative Cunningham.
Mr. CUNNINGHAM. Thank you, Chairman Burton. First of all, I

guess I have to do a disclaimer. I’m not on this committee. And
none of my thought would be going toward the committee, but I
mentioned, both my wife and sister-in-law are both educators, but
I was also a teacher and a coach, both in high school and college
level, and dean of a college.

And I also sit on the Appropriations Committee. I make the deci-
sions whether IDEA gets more money or not, or cut. No one, like
Chairman Burton, when you walk out of my office, you have no
doubt where I stand. I don’t tell you one thing and come back with
another, and I’m very frank.

On the Appropriations Committee, I support increased medical
research. Is it shots that are causing it at the 18-month or 2-year
period? Is it genetic? Is a genome program going to help? And I
think that’s hopeful—maybe not to your children right now, but
hopefully, we can help in the future in this whole area. And not
just with autistic children, but across the board.

I also support, I think, that our colleges should have basic in-
struction courses, not just the IEP or not just the credentialed
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teachers in special education, but all teachers to have increased
courses. I think there ought to be funding for it. I think that ought
to be one of your recommendations.

Mr. MCDOWELL. It is.
Mr. CUNNINGHAM. I think both the schools and the Eisenhower

grants that we put not just for what you call ‘‘normal education’’
or what the actual term should be, but those teachers should also
receive an upgrade in the law as well as what the services are, not
just credentialed people.

When I first came here, there was 6 percent funding for IDEA.
We’ve more than doubled that. And I think President Bush, when
he talks about focusing some of the things that we are looking at—
for example, the money going directly to the school and giving the
parents the teachers and the community the ability to direct those
dollars instead of Washington, I think that helps your cause be-
cause more money can be used for IDEA.

A factor with an Education IRA to where you can set up $2,000
aside for that child the day they’re born and when they’re 10 years
old it’s not $20,000; that’s over $48,000 with compound interest.
You can use that without penalty for a special education child or
save it for later on.

What I don’t support, the increase of IDEA money, I have wit-
nessed one child in the State of California is receiving $150,000 a
year to teach that child. I think that is unreasonable; and it hurts
you and it also hurts the school.

On the committee—I was co-chairman of the D.C. Committee—
I capped lawyer fees in Washington, DC. I saved $24 million. Did
I put it in a general fund? No. I went out—and like you’re talking
about, you didn’t have trained teachers—I trained 33 special edu-
cations teachers that went into the classroom with aides to better
teach and train you. I support that kind.

But I don’t want to increase it to 40 percent and see it going to
trial lawyers. I want the money to go to students and their needs.

And one of things I would like to ask Mrs. Nunes, my sister in
law, she talked to me about zero tolerance. I think you need to
know why. The schools aren’t bad. I’ve seen her cry when a child
was underserved, when she was a teacher and she was fighting for
those children.

But I know on the other side the zero tolerance that we have,
and I would like her to just explain in plain words why this is hurt-
ing, just because of the paperwork, and it’s becoming more of a
check in the box than the administrators and teachers being able
to go down to help the kids.

I have seen teachers brutalized in the courtroom where they’re
quitting the service. You are losing good special education teachers
just because of the paperwork and the pressure and stuff. I think
you want to keep them there, the trained ones.

Ms. NUNES. The component of the law that requires no IEP or
triennial to be overdue, as I stated in the testimony, does not pro-
vide us with an opportunity, as we were reporting, to give feedback
that there might be some extenuating circumstances that is a rea-
son why the IEP is overdue. The parents may have requested that
the IEP be held at a later date due to some family emergency. We
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may have a dispute in the assessment plan so we are not able to
meet that time line.

The reality of what happens is that reports go in and then they
come back with sanction letters for us to then remediate or fix
those situations, and what we end up becoming is a system of re-
port generation as opposed to looking at the student and the stu-
dent needs. And that’s a concern to us.

If I could just take my step here and answer your question, Mr.
Chairman, about the issues that we would like to address as far
as recommendations, when we talk about the funding, again we
would like to stress the educational research. I think that my con-
cern about hearing vouchers is that now you have agencies poten-
tially that there’s not a standard; that the educational approach
isn’t appropriate for the child, there needs to be some type of
standard that says, OK, it’s time to move on, we need to look at
something different.

As I stated before, there is not just one educational approach for
students with autism or for any other students. For example, stu-
dents with autism display a wide variety of ranges of ability levels.
You may have one student with a diagnosis of autism who does not
relate well in group settings, but does very well on an individual
basis, as I think we have heard some of the examples here.

However, I have personally been in the classroom with students
and taught students with the diagnosis of autism for whom being
in an individualized instruction programming such as called out in
some strategies is not the best educational environment; and those
students learn better in a group environment, in small groups.

So I think that my concern is, we take into account the edu-
cational strategies and train teachers.

When we talk about the higher education institutions, I applaud
Mrs. Bush in going out and championing that cause for us. What
I would like to see are competencies that higher education institu-
tions have to provide more than just an awareness level of the
strategies and techniques that are needed for all students and to
really be able to demonstrate the knowledge.

And that’s the struggle that we’re having right now, and that’s
the recommendation.

Mr. BURTON. Let me say, first of all, the panel has been very
helpful, and we will take suggestions to heart. If there are further
suggestions, real quickly, we’d like to have them because we want
to move on to the next panel.

But I would like to say this, the people who are in the profession
of teaching and the experts that help with special needs children
really do know what they’re talking about, and they can be very
helpful; but you also have to consider the parents, because they live
with the child 24 hours a day, or at least when they’re not in
school, and on weekends and everything else. And if a parent feels
like they are not getting the proper treatment or education from
the system, they ought to have a very big say.

That’s why the idea that some form of choice for a parent ought
to be there. So if the school isn’t doing the job, even though they
have the talent to do it, or because they don’t want to do it or they
have don’t want to devote enough time for the child, which is the
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case of my grandson, then the parent ought to be able to make sure
that child gets the proper attention.

I always believed when there is an incentive to do things, people
do it better. If a car salesman, for instance, knows that he will get
a bonus if he sells 10 cars instead of 5, he’s going to work a little
harder. I believe in the educational field if a teacher or a school
system is going to benefit because they’re doing a little more out-
standing job than the sister school, they’re going to try harder.

That’s one of the reasons why a lot of us feel like there should
be some competition in education instead of sticking a child, or a
special needs child, into one facility that is not doing a job, when
down the street, or a ways away, there is another school doing an
outstanding job where they can put the child. If the parent has a
choice, they’re going to say, hey, I’m going to put my child where
he or she is going to get the best education, the best special needs
education, whatever it is. If the school that is not performing
doesn’t do it, they’re going to be without students; and pretty soon
they will get the message, they are all leaving, we’d better start
doing our job a little bit better, or pretty soon we will be without
students and maybe without a job.

So that’s one of the arguments, one of the major arguments. So
I don’t know whether it’s vouchers or whether it’s some kind of
choice, but parents ought to be able to have a bigger say because
some person who has more of a bureaucratic tendency says, we
really think your child ought to get 30 minutes a week instead of
4 hours or 2 hours a week and the parent knows the child is not
progressing.

Yes, Ms. Antenellis.
Ms. ANTENELLIS. I want to take my moment in the sun to just

give you my 2 cents worth of what I think you need to do.
In addition to the teachers, most autistic children have aides in

the classroom. These aides are usually just moms, who are prob-
ably the best people to deal with them, but they don’t have the
training, the training does not filter down to the frontline staff, the
recess monitor, the aide, the person in the gym; so when the autis-
tic child has a problem, they can’t handle it. They don’t get paid
much. They don’t get the teacher’s salary, and they don’t get the
teacher training.

So I think that the paraprofessionals that work with these chil-
dren in the school systems also need to be trained and that needs
to be included in the budget somehow.

The other thing is, I think school systems that are constantly in
violation of children’s rights should be taken to task and be made
to be accountable. Even if they have an IEP, if they’re not provid-
ing what’s in the IEP, they should be taken to task. If that school
system is constantly going to State hearings and being found
against, they should be taken to task.

There is no accountability in the school systems in the States
right now. Yes, they go back down again and then 2 weeks later,
they’re not providing the speech. And the parent has to go all the
way through the process again to get the speech provided. There’s
no accountability, and they need to be held accountable.

Mr. BURTON. I can tell you, this morning I talked to the people
in State of Indiana in the special education area, and they assured
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me if parents bring to their attention in that State—and maybe it
needs to be done in every State—that there’s violations and non-
compliance, they will investigate it and they will withdraw the
funds from the school system, and they’ll tell them, you will not get
these funds if you don’t do the job. That’s the carrot-and-stick ap-
proach that needs to be used all across the country.

All of your ideas and suggestions will be looked at very thor-
oughly.

Ms. Fry, you have one more comment, real quick?
Ms. FRY. Yes, I have my recommendations.
I have been told very often that there are gray areas. The reason

they don’t train teachers is because it’s a gray area. We don’t have
to train them specifically. Their idea of training is to send one per-
son to a seminar, have them bring back all the information, photo-
copy it, pass it out, and everybody gets to read it; therefore, they’re
trained.

I don’t buy it. I think it’s time to color in the gray areas and
make it a little more specific, get the teachers some training so
they understand that when a child is exhibiting a certain behavior,
it’s not because they’re acting out, it’s because something is wrong.
They’re not doing it just to be mean.

Again, accountability. The schools don’t seem to have anybody to
say, you’re not supposed to do this.

I feel that they should provide the education. I send my kids to
school for an education. I would hope that’s what they’re going to
get there.

Mr. BURTON. Well, we will take all of your suggestions into con-
sideration. We will draft some revised legislation, and we may even
send it out to you folks who testified here today to get your input
before we present it to the Congress as a whole. In any event, we
will excuse this panel and ask the next panel to come forward.

Do the people who are coming forward need to take a break for
about 5 minutes? I see pain on some faces. We will recess for 5
minutes, and we will get started as quickly as possible.

[Recess.]
Mr. BURTON. We will reconvene and I would like for you to stand

so I can swear you in, please. This is normal procedure. You are
not being singled out.

[Witnesses sworn.]
Mr. BURTON. OK. We’ll let you have opening statements.
We will start with Ms. Guard and we will just go right down the

row here. Try, if you could—as you heard, restrict your comments
to 5 minutes so we can get to the questions as quickly as possible.

STATEMENTS OF PATRICIA J. GUARD, ACTING DIRECTOR, OF-
FICE OF SPECIAL EDUCATION PROGRAMS, U.S. DEPART-
MENT OF EDUCATION; MELINDA BAIRD, JD, KNOXVILLE, TN;
GARY MAYERSON, JD, NEW YORK, NY; BILL EAST, EXECU-
TIVE DIRECTOR, NATIONAL ASSOCIATION OF STATE DIREC-
TORS OF SPECIAL EDUCATION, INC.; AND ED AMUNDSON,
NATIONAL EDUCATION ASSOCIATION

Ms. GUARD. Mr. Chairman and members of committee, last No-
vember we celebrated the 25th anniversary of the signing of the
Education for All Handicapped Children Act, now called the Indi-
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viduals With Disabilities Education Act [IDEA]. As we explore the
implementation of IDEA, it is important to take time to reflect on
the tremendous progress that has been made in the education of
children with disabilities since the passage of this landmark civil
rights legislation.

Today, more than 6 million infants, toddlers, children and youths
with disabilities are provided early intervention and special edu-
cation services. Over 95 percent of students with disabilities are
being educated in the public schools. Post-school employment rates
for youth served under IDEA are twice that of older adults with
disabilities who did not benefit from IDEA in school, and the per-
centage of college freshmen reporting a disability has almost tri-
pled since 1978.

Despite this progress, significant challenges remain. As we re-
view implementation of IDEA, it is important to recognize that this
law calls for a Federal, State and local partnership.

It’s important to understand the roles of each of these entities in
the implementation of this law. The Federal role is to serve as a
steward for Federal investments, to develop improved interventions
through research and development and to provide financial support
and technical assistance to assist States in complying with the Fed-
eral law in correcting the systemic problems. The Federal role ne-
cessitates ongoing technical assistance to States. Periodic monitor-
ing of compliance with IDEA, directives for corrective actions and
different levels of enforcement and sanctions relative to the inten-
sive pervasiveness and persistence of problems within States.

The State role parallels the Federal role in supporting and ensur-
ing the implementation of IDEA. By accepting Federal IDEA funds,
States have an obligation to ensure consistent compliance with the
IDEA statutes and regulations throughout the State. The State’s
general supervision role entails not only stewardship of the allo-
cated Federal funds, but also of the much larger State investments
that support children with disabilities.

The general supervision role also necessitates an ongoing mon-
itoring presence in the school districts and resolution of parent or
student complaints filed with the State. The State agency has the
obligation to ensure that each child with a disability is identified
and receives appropriate services. In addition, the State plays a
critical role in ensuring that districts have an adequate supply of
appropriately trained teachers, administrators and other service
providers to ensure that children with disabilities receive high-
quality instruction.

States also have responsibility for setting performance goals for
students with disabilities and assisting school districts with meet-
ing these goals through identification and support of promising
practices, development of model demonstration projects in support
of other effective research-based practices.

Local districts develop policies and procedures for practical im-
plementation of the State and Federal laws in each school in the
district. Local education agencies must make certain that staff
throughout the district are knowledgable of the Federal and State
requirements and that services are provided to students and fami-
lies consistent with the IEP developed by a team of professionals
and parents for each child with a disability.
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Parents play a key role, along with school personnel, in develop-
ing, reviewing and revising, if necessary, their child’s IEP, and in
determining the type and intensity of services the child needs and
where the services will be provided. If the parent and local school
district staff cannot agree on the content of the IEP, or the rec-
ommended placement, the parent can file a complaint with the
State if they believe the school district has violated a requirement
in the law. The parent can also ask for a due process hearing and
mediation must be available to parents who request a due process
hearing.

The remainder of my testimony will elaborate on the Federal
role. The Part B Grants to States program assists the 50 States
and entities in meeting the excess cost of providing special edu-
cation and related services to children with disabilities. Children
with disabilities served under IDEA must be determined to be eli-
gible under 1 of 13 categories.

In recent years, with the exception of the category of autism, the
number of students receiving special education and related services
has remained relatively stable. The reported numbers of children
receiving services under the category of autism grew disproportion-
ately as States and local districts became aware that children with
the disorder could be reported as such rather than under other dis-
ability categories. We also believe the increase in the category of
autism is a result of improved identification and evaluation proce-
dures.

Most funds provided to States must be passed on to local edu-
cation agencies. However, a portion of the funds should be used for
State-level activities such as administration, monitoring, medi-
ation, direct and support services, developing plans for the State
improvement program and helping LEAs address personnel short-
ages.

Mr. BURTON. Excuse me, Ms. Guard. I think this is the informa-
tion that you have already given to us in your opening statement
about the law. I think we’re familiar with all of that.

Ms. GUARD. OK. I’m just summarizing my statement. I’m just
about finished. I will talk about the monitoring process.

Mr. BURTON. That’s fine. Go ahead.
Ms. GUARD. OK.
Another Federal role is monitoring and enforcement of IDEA.

Our intent in the monitoring process is to work with States to iden-
tify problems as early as possible and then help State and local
personnel to acquire the tools and skills they need to correct these
problems. We have found that the longstanding systemic problems
cannot be quickly corrected. We’ve tried to use tools and mecha-
nisms that allow States sufficient time to make corrections that
will be effective and sustained.

The Department has at its disposal a number of enforcement
tools. It is important, however, that these enforcement tools be
used appropriately. We fully recognize the urgency of and our re-
sponsibility for ensuring compliance with IDEA. The time a child
is not receiving appropriate services is time lost that cannot be re-
gained.

Another Federal role is to provide support for the development,
dissemination and utilization of effective services programs to im-
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prove results for students with disabilities. States and schools must
have access to research-based practices that we know work to im-
prove results for students with disabilities. The IDEA Part D Na-
tional Activities program, which represents less than 1 percent of
the annual national expenditure to educate children with disabil-
ities, enhances the capacity of States to develop infrastructures to
support the full range and effective implementation of IDEA
through a variety of strategies including research, personnel prepa-
ration, technical assistance and dissemination, technology and
studies and evaluations.

For children diagnosed with autism and related disorders this
has meant an increased OSERS focus on funding teacher training,
including distance-learning projects to reach teachers in rural
areas. It has meant developing model demonstration projects for
children with autism that can be matched to the individual needs
of the child. The National Academy of Sciences is conducting
OSERS-funded research to examine the effectiveness of various
interventions for children with autism. Findings of the study are
expected to be released in July 2001.

In closing, the IDEA is designed to make sure that children with
disabilities have an equal opportunity to meet challenging aca-
demic standards, to learn, to stay in school, to graduate and move
on to post-secondary education and the world of work. Many of the
issues States are dealing with are complex educational issues that
all of the education community is addressing. We believe that in
most cases States and local districts are working in good faith to
improve services to children with disabilities and to correct non-
compliance. We also believe that no parent should bear the burden
of enforcement just to get an education for his or her child. To that
end, we recognize that if we are to fulfill our role, we must not sim-
ply monitor the States, but we must hold States accountable and
have an ongoing presence providing technical assistance.

By working collaboratively, we can improve the quality of edu-
cation for children with disabilities. We can focus valuable time
and fiscal resources on teaching and learning. Our children deserve
nothing less.

I will be happy to take any questions. Thank you.
Mr. BURTON. Thank you, Ms. Guard.
[The prepared statement of Ms. Guard follows:]
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Mr. BURTON. Ms. Baird. If you have a prepared statement for the
record, we will be glad to use it in the record; but if you could stay
as close to 5 minutes, it really would be helpful, so we can get to
questions.

Ms. BAIRD. I will try to be unlike most of my colleagues in the
legal profession and keep it short.

Mr. BURTON. Thank you.
Ms. BAIRD. My name is Melinda Baird, and I’m very honored to

be here today, and I appreciate the opportunity to speak to the
committee.

I’m an attorney in private practice in Knoxville, TN, and I’ve
been working in the field of special education for approximately 16
years. It may not surprise you to know that I have a different per-
spective and view than some of the witnesses that have testified
today. I believe very strongly that in most cases the IDEA is work-
ing.

Over the past 12 years I have provided hundreds of workshops
and in-service training seminars for thousands of teachers, admin-
istrators and parents of students with disabilities. I would like to
say at the outset that I have the utmost respect and empathy for
all parents of children with disabilities, including those with chil-
dren who are autistic.

For the past 41⁄2 years I have been privileged to represent school
districts in Tennessee, Alabama and Florida in litigation concern-
ing the IDEA and section 504. One misconception I hope to correct
is that parents are advocates, and school districts are not. I would
also like to dispel the notion that school districts have unlimited
funds and are anxious to pursue litigation.

Litigation in special education is a major concern for parents and
for school systems. However, I believe we do need to keep it some-
what in perspective. According to the data compiled by the U.S. De-
partment of Education, more than 6 million students were identi-
fied in 1998 and 1999 as being eligible under the IDEA.

I annually prepare a yearly summary of all Federal and State
court decisions affecting special education, and I’ve attached this to
my testimony. For school year 2000–2001, my summary includes a
total of 77 decisions. Of these, parents prevailed in 42 percent of
the cases, and school districts prevailed in 58 percent of the law-
suits. I have prepared such a summary for approximately the past
6 years, and the edge of majority goes back and forth between par-
ents and schools rather consistently.

This number does not reflect the hundreds of decisions in due
process hearings conducted at the administrative level. However, I
think it is remarkable that on average each year less than 100 law-
suits are filed in Federal and State court out of a total of more
than 6 million students receiving special education and related
services.

I know there’s been testimony today concerning the federally
funded protection and advocacy organizations. I can only speak to
my personal experience and information. I can tell you that in the
States of Alabama and Tennessee particularly, there are extremely
active and aggressive protection and advocacy organizations provid-
ing free and low-cost legal representation to parents of students
with disabilities, including parents of children with autism. Fami-
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lies also have options that I know you’re aware of, such as filing
complaints with the State, with the Office for Civil Rights or with
the U.S. Department of Education.

Schools, on the other hand, must fund all of their legal costs with
no Federal financial assistance. Most school districts do not have
insurance coverage for these costs, and it is for this reason that
school districts are very reluctant to pursue litigation unless they
have carefully considered the merits of the case.

Without exception, the cases in which I have represented school
districts have involved a difference of opinion as to what services
are appropriate and required to be provided. I can say that I have
never worked with a school district that wanted to deny appro-
priate services to a student with disabilities. In every case I have
encountered administrators and teachers who sincerely believe that
they were providing appropriate services to these students and who
wanted to provide these services.

One of the most active areas of litigation involves parental re-
quests for particular methodologies, and without a doubt the issue
receiving the most national attention here today and across the
country is educational methodologies for children with autism. As
I said, I practice mainly in Tennessee and Alabama. In both of
these States intensive statewide training has been conducted and
is being conducted, and significant financial resources have been
committed to provide local school districts with the latest training
in a wide variety of methodologies, including Applied Behavior
Analysis, Discrete Trial Training, and those being the methodolo-
gies used by the Lovaas methodology.

I would like to give you some information that I obtained this
morning, and I’ll be happy to provide it to the committee. In doing
research on Education Administration Online, which is an online
data base reporting special education decisions, I was surprised
myself to see a very startling trend, and I think it’s a positive trend
in the cases involving children with autism. There are a total re-
ported of 218 cases involving children with autism. That includes
59 State and Federal court decisions and 159 due process hearing
decisions from the administrative hearing. That is total, period.
There are no cases reported prior to 1994.

I can tell you from my own research that prior to 1996, parents
won approximately two-thirds of all autism cases, but after 1996,
parents are not winning that level, and schools, in fact, are win-
ning two-thirds of the cases. The cases peaked in 1998 with 52. In
1999, there were 33. In the year 2015—and this year so far there
are no reported cases. About half of those cases involve parents
seeking reimbursement for some of the methodologies that you
have heard today. I think these statistics indicate that schools are
receiving training and that they are getting their act together, so
to speak, in knowing how to provide services for children with au-
tism.

The IDEA has done wonderful things for millions of children
with disabilities and hopefully will continue to do so. I hope that
the committee will recognize the efforts of schoolteachers and ad-
ministrators to advocate on behalf of children with disabilities, not
only those with autism.
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The IDEA was reauthorized, as you know, in 1997. We got Fed-
eral regulations in 1999. I have been on the road all over this coun-
try trying to help schools understand what they’re supposed to do.
It’s a big burden, but I believe they have risen to the challenge. We
don’t need more laws and regulations. We do need full funding at
the 40 percent promise.

And I’d just like to say in closing that I think it would be wrong
to assume that all complaints filed against school districts are
without merit, but I think it would be equally wrong to assume
that all complaints filed against school districts have merit. I think
the fact that we have the small number of disputes that we have
is, in fact, evidence that the system is working, not evidence to the
contrary, and I thank you, and I’ll be happy to answer any ques-
tions.

[The prepared statement of Ms. Baird follows:]
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Mr. BURTON. Mr. Mayerson.
Mr. MAYERSON. Yes. My name is Gary Mayerson, and I want to

be sure we don’t miss, Mr. Chairman and members of the commit-
tee, to thank you for giving me the opportunity to speak, and I will
try to confine my comments to the 5 minutes, if I can.

Mr. BURTON. Sure.
Mr. MAYERSON. Initially, just by way of background, I was for

many years a commercial trial lawyer, almost 17 years, and I left
the practice of commercial trial in order to become a—basically to
launch my own firm concentrating in educational rights for chil-
dren with autistic spectrum disorders, principally an IDEA-type
litigation, and I did it because of what was going on around the
country of children being denied those services. And I saw it time
and again, and not in any particular geographic region. I saw it in
New York. I saw it in Greenwich. I saw it in Tennessee. I did the
first ABA case in Alaska, TX. I have now represented children with
those autistic spectrum disorders in approximately two dozen
States now. So while I never got my flying license, I know you
made reference to Representative Lantos, I certainly do fly the
IDEA statute around the country a lot.

And basically I’m here asking Congress to put me out of business
because what I’m hoping that will be done is that there will be the
sufficient funding, not simply throwing money at school districts. I
don’t think that’s the answer. I think it is a question of making
sure that the money, just like with a charity, gets to the people it
was intended to serve. That doesn’t mean padded administration
upon administration. It means money actually going directly to the
services that are necessary.

And the other one is the accountability context. There really
are—I believe that while there are enough lawyers out there that
are ready to take retainers to work for school districts, there are
precious few attorneys who are ready, willing and able to represent
children with disabilities, and in particular children with autistic
spectrum disorders. The learning curve is very high, the pay is er-
ratic at best, and the results can be catastrophic if for any reason
you fail the child. So for all those risk factors I think a lot of people
shy away from that. It’s very difficult to find people who are willing
to take on that kind of case.

Now, I do agree that there are a number of school districts
around the country who are doing a fine job complying with the
IDEA statute or making every reasonable good faith effort to do so.
I deal with a number of those districts around the country. I’m able
to resolve cases before they become a full-blown litigated dispute.
That’s the way it should happen, and ideally I shouldn’t even be
involved with it. But unfortunately there are far too many school
districts around the country who, because of whatever reason, fear
of precedent, fear of finances, desire for control, whatever it is, it
doesn’t matter, they stonewall the parents. They tell the parents
they can’t provide it, they can’t find the people to provide it, they
don’t have the money for it, or sometimes they even tell the par-
ents, we are going to provide it, and then 6 months go by and noth-
ing happens, and meanwhile the child who has this incredibly lim-
ited window of opportunity is dying on the vine.
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I must speak briefly about one intervention in particular, which
is included in my submission. That is the Applied Behavior Analy-
sis intervention. The reason why this is so important for these chil-
dren is that it is the only scientifically supported intervention
which is proven to remediate much of the symptomatology of au-
tism and to get rid of the behaviors and the interfering behaviors
that prevent these children from fully mainstreaming. There is a
very seminal study from 1987; Dr. Ivar Lovaas. There was a 1993
followup study. Both of these studies show with very intensive
intervention of ABA, given over a 2 to 3-year period, approximately
47 percent of these children in these control and experimental
groups were able to mainstream and go into regular education with
their typically developed peers and be considered, ‘‘indistinguish-
able.’’

Whether they’re indistinguishable or not for me is not the impor-
tant thing. The fact is they’re succeeding in the classic, least re-
strictive environment setting, and I don’t care that it is not 100
percent, because like any intervention or medical intervention,
some people are allergic to penicillin. Does that mean we shouldn’t
give penicillin to children with ear infections? No. It’s the first and
only scientifically supported intervention that’s come out to remedy
the impact of autism. That’s huge. We don’t have any other inter-
ventions with that kind of track record.

The Surgeon General of the United States in 1999 came out with
a report on mental health where he called Dr. Lovaas’ 1987 study
a, ‘‘well-designed study;’’ talks about 30 years of behavioral inter-
vention and research on that. So this is not something that’s exper-
imental, it’s not something that’s new. It’s just something that’s
been proven, and yet school districts will stonewall the parents and
say, we are not going to give it to you, or we want to choose a dif-
ferent methodology, and our methodology is the same old special
education that we’ve been giving for the last 50 years. That’s not
right. That goes against the whole grain of what the IDEA statute
was designed to implement.

I’ve got a number of important examples of how school districts
have victimized families in my written presentation. Ms. Baird had
mentioned the fact that she gives several hundred presentations, or
she’s given hundreds of presentations. One of the presentations
that I have highlighted in my package is one called ‘‘How to avoid
Parents’ Demand for LOVAAS.’’ That’s not what IDEA says. You
don’t go around spending taxpayer money educating people on how
to avoid parents’ demands; or Ms. Baird’s own most recent one,
How to Build a Legally Defensible Autism Program.

And just in closing, I know that my time is already up. I could
stand here for quite a bit of time, and I apologize if I have gone
over at all, but my comments are contained in my written submis-
sions. Thank you very much.

Mr. BURTON. Thank you, Mr. Mayerson.
[The prepared statement of Mr. Mayerson follows:]
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Mr. BURTON. Mr. East.
Mr. EAST. Thank you, Mr. Chairman.
My name is Bill East, and I’m pleased to represent the State di-

rectors of special education here today. I am executive director of
the National Association of State Directors of Special Education, an
organization based in Alexandria, VA, with members in the 50
States and Federal jurisdiction.

My organization supports State education agencies in providing
leadership for the implementation of the Federal special education
law, the Individuals With Disabilities Education Act. In celebrating
the advances made possible by this law, we recognize that special
education is a complex system with many challenges. The 1997 re-
authorization significantly raised the bar for students, parents and
schools. State directors of special education realize that the revised
Special Education Service System can only be implemented with ef-
fective collaboration with general education, a strong focus on stu-
dent and system results, and less emphasis on special education
process and paperwork, sufficient numbers of properly trained per-
sonnel and full funding.

Generally, most children with disabilities receive the services
they need. However, the 6 million children served by this law could
benefit from a system with higher expectations and increased ac-
countability. While the needs of students with disabilities have al-
ways presented challenges for schools and families, the increasing
numbers of children diagnosed with autism and learning disabil-
ities have created more challenges. Further, the increasing number
of students served outside the traditional school environments,
such as charter schools, juvenile justice centers and other alter-
native environments, make it more difficult to ensure educational
quality and procedural compliance. Schools are working to include
students with disabilities in the general curriculum assessment
and accountability systems in the context of increasingly higher
standards.

State directors of special education welcome these challenges, but
know that the work force is not adequate to meet current demands.
Schools are working to provide free appropriate public education to
all students with disabilities. However, the system on any given
day will probably never be in compliance if compliance means 100
percent student success rate or 100 percent adherence to many reg-
ulations put in place to implement the law. It is quite possible to
have all the procedural paperwork in order without good teaching
and learning going on.

The system has adequate procedures to deal with the disputes
between parents and schools with complaint, mediation, due proc-
ess and litigation options. We must not necessarily equate dis-
agreements between parents and schools with noncompliance. Even
within a compliant system, disagreements about services will occur.

State directors believe that monitoring efforts must be strength-
ened, but the focus needs to change from an emphasis on the spe-
cial education process to an emphasis on student results and sys-
tem accountability.

With each IDEA reauthorization, new amendments and imple-
menting regulations bump more legal costs into the system. Some-
times due process hearings and litigations are necessary, but other
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times the problems can be resolved in less adversarial and costly
ways. State directors of special education believe that dispute reso-
lution and mediation systems should be promoted as more desir-
able avenues for resolving complaints.

Federal funding for special education programs has always been
inadequate, and full funding is needed to ensure equal opportunity.
Funds appropriated for special education are making it into the
classroom, but more is needed. Federal funds utilized by State edu-
cation agencies also benefit local schools. As increased funds are
made available, State education agencies must receive more be-
cause they are accountable for implementing the IDEA.

Families and schools face many challenges in providing services.
While these differ from place to place, personnel issues are on ev-
eryone’s list. The quality and availability of personnel is a critical
matter demanding immediate attention. Higher education person-
nel preparation programs must be restructured to meet current
needs. Schools must better recognize and utilize the expertise par-
ents have related to their children’s skills and abilities. And finally,
the needs of children from other cultures and languages must be
met as they often move into communities ill-prepared to receive
them.

In my written testimony I have some 10 suggestions that are
ripe for support by the Federal Government, and I’ll let you read
those, and we may get to them in the questions, and I just want
to emphasize three or four as I close: Continue efforts to fully fund
the IDEA; help States provide sufficient numbers of properly
trained personnel; hold States accountable for student outcomes,
while providing increased flexibility as an incentive for results; and
last, acknowledge the important leadership and oversight roles
State education agencies play in implementing the IDEA, and sup-
port them with the resources to be successful.

Thank you.
Mr. BURTON. Thank you, Mr. East.
[The prepared statement of Mr. East follows:]
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Mr. BURTON. Mr. Amundson, did I pronounce that correctly?
Mr. AMUNDSON. That’s close enough. Thank you. Thank you,

Chairman Burton. You have my written testimony. I would like to
apply adult learning theory and not read to you what you have in
your hands, and just give you some other comments that may be
relevant.

My name is Ed Amundson, and I serve as the chair of the Na-
tional Education Association’s Caucus for Educators of Exceptional
Children. In that role for the past 5 years, I have been involved in
the reauthorization of IDEA as well as the implementation with
the Federal partners that were created under the reauthorization
of IDEA with ASPIRE, ILIAD and some of the other groups.

I speak to you today not in that capacity. I speak to you today
as a classroom teacher who is teaching for more than 20 years. In
fact, I can remember my career started when I was in fourth grade
doing a carnival for muscular dystrophy. By the time I was in jun-
ior high school, I was working with aphasia children and working
in summer camp programs. So this was a life decision that I do
today.

I’d like to tell you that NEA has long supported the Individuals
with Disabilities Education Act. It’s a good law that holds lots of
promise. In fact, NEA played an integral role in the reauthoriza-
tion. At one point when the law looked like it was going to fail, all
the stakeholders, including parents, State directors of special ed,
administrators, were brought into the building, and they came up
with a compromise. With all compromises not everybody got what
they wanted, but they got what they needed, and we all agreed it
was a good law.

I look around this room today, and I see many of those people,
and I like to refer to it as the reunion of the class of 1997 that
worked so hard on the reauthorization, but IDEA does hold a lot
of promise. Unfortunately, lack of information, inadequate funding,
misplaced emphasis on paperwork rather than teaching has cre-
ated onerous burdens for educational personnel and have jeopard-
ized the education for all students.

I can remember before IDEA 97 was Public Law 94–142. When
that law was passed, we would come together in an IEP meeting,
and there was a sense of trust. There was a sense of accomplish-
ment as we sat with parents, teachers, administrators and devel-
oped a program that would meet the needs of that child. We all felt
good about what we did. We’d hold hands and sing Kumbaya and
feel good that we had done something positive. Unfortunately today
that trust has been broken.

Many times parents come to an IEP meeting feeling that they’re
going to ask for things that the schools will not give them, and
many times the schools are afraid the parents are going to ask for
things they cannot give, and the trust is broken. We no longer have
an atmosphere of cordiality. We have an atmosphere of hostility
and lack of trust.

I’ve talked with NEA members across the country who routinely
express their frustration with the unwanted paperwork. It was not
the intent of IDEA to create more paperwork. In effect, educators
have made a real commitment and received additional training to
teach special needs students; however, they find themselves filling
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in the boxes and less time filling in the kids. What we have now
is we have more focus on the IEP product and no longer focused
on the IEP process.

Much of the paperwork burden stems from the people, the mis-
understanding of what IDEA intended. Many times many State
and local administrators apply paperwork requirements that are
basically to assure they’re in compliance, and that’s the problem.
Under 94–142, we used to look to see if people were in compliance.
Today the focus is looking to see if people are out of compliance.
That does not lead to good practice. That does not lead to good edu-
cation.

We need the Federal Government to provide leadership under
IDEA 97, to let people know what they truly need and what they
do not need in their monitoring process. Too often the district will
have things in there that they do not need, and they’re not told
that you don’t need this extra paperwork, and when they’re told
something is wrong, they don’t change it. They add more to it.

NEA also supports the appropriation of sufficient Federal re-
sources to hire professionally certified medical personnel to provide
safe quality medical services to our students. In the school district
I teach in, we have over 5,000 special ed students. We have four
full-time nurses assigned to those 5,000 students. One of those
nurses is full time in the school for children with severe disabil-
ities. The other three cover the other 5,000. That’s not an appro-
priate service for our children.

Parents have the right to expect the highest quality services for
their children and should not be forced to rely on ill-prepared edu-
cators to perform procedures for which they are not trained.

NEA also believes that students who engage in violent or disrup-
tive behavior should be subject to similar disciplinary actions, in-
cluding suspension and expulsion, as their nondisabled peers,
where the misconduct is unrelated to either their disability or im-
proper placement. Too often, however, fear of litigation prevents
schools from taking action even when students pose a danger to
themselves, other students or school employees. The law allows
people to do the job they can if the law is applied and due process
is followed. Unfortunately many school districts are afraid of litiga-
tion and do not follow the process.

NEA also supports the ramping up to the full 40 percent over the
next 6 years for IDEA funding. Let’s be honest, IDEA funding is
a grant program. There was a promise by the Federal Government
that we’ve never come close to reaching. The current law provides
an excellent framework for ensuring the highest quality education
for all students with disability. With the proper supports our spe-
cial education system will meet the needs of all students with dis-
abilities.

I’d like to close to tell you that we have a parallel system operat-
ing today. The law now that we have before us allows for the dif-
ferent uses of the funds. We have permissive use of funds that can
allow for early intervention programs that hopefully will avoid
some of the problems we see today. I remember the day when stu-
dents could not touch my special ed eraser if they were not special
ed students. The law allows us that flexibility. However, we have
students in the system that do not have that, were not available
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to them at that time, and they present special needs to us. We need
to find a way to not only meet the needs of the students who are
coming into the system today, but to also meet the needs of the
students that are with us.

And finally, when I talk to teachers around the country, I tell
them that they’re heroes. What they do every day, they’re heroes.
And a teacher said to me, I’m not a hero, I’m just an ordinary per-
son; a hero is a fireman who runs into a burning building. Well,
I would submit to the members of this committee that the teachers
are heroes. They do run into burning buildings every day. Unfortu-
nately, like firefighters, they’re not adequately trained or prepared
to deal with the problems that they will have to face when they run
into that burning building.

And last, when I talked to a group of teachers one time about
a student with special needs that was about to be included in their
school, we went around the room and posted on all four corners of
the walls all the concerns these teachers had about educating this
child, and at the end I asked them, now that we know what your
concerns are, what are your fears, and the teacher looked at me
and said, I am a good teacher, and if I do not know how to meet
the needs of this child, I will fail, and as an educator I cannot do
that.

I ask that we look for providing the adequate training and re-
sources to support the people who do the job every day, and I’d be
happy to answer any questions.

Mr. BURTON. Thank you, Mr. Amundson.
[The prepared statement of Mr. Amundson follows:]
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Mr. BURTON. First of all, I’d like to ask all of you if you could—
I’d like to ask all of you the same things that I have asked the
other panel, and that is, suggestions that you might have that
could improve the IDEA program. I think it’s important that we re-
alize that there are some shortcomings, and we’re not pointing fin-
gers at any individuals or any group of individuals, and if we can
figure out a way to make it better, make it more effective without
creating more bureaucracy and more paperwork, then I think that
would be a giant step in the right direction.

So while you’re thinking about them, let me just ask a couple of
questions.

Ms. Baird, as Mr. Mayerson was saying, I’m looking at this pro-
gram agenda, I guess, for one of your presentations. It says, special
education for early childhood autistic students, how to avoid parent
demands for LOVAAS/TEACCH methodologies. You know, I mean,
maybe that’s a legitimate topic, but it seems to me that maybe
could have been worded a little bit differently, because parents are
concerned about the well-being and the education of their children,
and having been involved personally in one of these meetings and
experienced it, I think that you know parents don’t want to de-
mand any more than they think is necessary for their kids. They
want them to be educated. They want them to be able to be edu-
cated. They don’t want them to be a burden on society.

I mean, my grandson, I’m going to give you an example, he’s
going to be 6 foot 10. You know, I’d like for him to be in the NBA
so he can support me, you know, and I’m kidding, of course, but
the point is the doctor said he’s going to be very big. Now, he’s au-
tistic. He ran around the house flapping his arms and—but he’s
doing much better now. His doctor, who is an expert in this field,
said that he needs at least 2 hours a week of speech therapy, and
so he can progress properly. The school, as you heard previously,
had a meeting before we even got there and had decided that 1
hour was sufficient without even talking to my daughter or myself.

And those sorts of things really bother parents because they have
an expert in the field, a doctor who studied, who got his degree in
that area, and who has worked with thousands of children, and a
young lady who is 23 or 24 years old in the school system there,
probably a very good speech therapist and good teacher, made a de-
termination that half of that was sufficient. And so when I see
something like this and a parent hears about that or hears you
making a statement at a meeting that, you know, parents want a
Cadillac, but you guys only have to give them a Chevrolet, explain
that to me.

Ms. BAIRD. I’d be happy to explain that, and I appreciate you giv-
ing me the opportunity to explain that. I suppose that the state-
ments you’re referring to, although I don’t recall it directly, is from
the program that I recently did. The title of the program was
Building a Blueprint for a Defensible Autism Program. The intent
of that——

Mr. BURTON. A defensible autism program?
Ms. BAIRD. Yes. And never in my career have I had such a re-

sponse from a title of a program. Let me explain and clarify.
Mr. BURTON. Sure.
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Ms. BAIRD. A defensible autism program is one that is appro-
priate for the individual child based on that child’s unique needs.
The whole intent of that program—and, frankly, I was a little per-
sonally affronted by it, because myself and Melissa Genaux, who
was my colleague, who did the programs, developed those programs
and went on the road to do that for one reason and one reason
only, and that was to take information to school districts about
what they were going to have to do to develop appropriate pro-
gramming for children with autism. In no way was it in an effort
to get around appropriate programming or to somehow avoid it.

And I would love to explain the Chevy versus Cadillac analogy.
That is not mine.

Mr. BURTON. Before we get to that, if you could explain how to
avoid parent demands? I mean, gee whiz, you have a parent who’s
not a Congressman, who doesn’t have all the ability to raise hell
about these things, they don’t know the legal process, and they see
that you’re talking to people in a school corporation and you’re say-
ing how to avoid parent demands, and they’ve got a child that’s au-
tistic, how are they supposed to interpret that?

Ms. BAIRD. Well, again, Congressman, all I can tell you is that
the intent of the program was to educate schools about providing
appropriate programs. I’m not an expert on autism. Neither do I
claim to be. I’m an attorney who’s had some experience in this
field. I have had a lot of experience with parents making demands
for particular methodologies, including LOVAAS/TEACCH, the
Orton Gillingham method for children with learning disabilities,
different methodologies.

So the intent of the program was not to say to a parent, you can’t
have what you want. The intent of the program was to educate
school districts. And I might add that in every single session if you
want to get down to the bottom line of the session, my message to
school districts was, and here I will agree with Mr. Mayerson, that
the LOVAAS methodology, which is conditioned upon the principles
of applied behavior analysis and discrete trial training, has been
scientifically proven to be a positive methodology for children with
autism and other children with severe disabilities, and as a matter
of fact, I have heavily advocated to my clients and to those people
who have come to the seminars that they must include applied be-
havior analysis and discrete trial training in any effective and ap-
propriate program they develop for children with autism, and I
have been very consistent about that.

Mr. BURTON. I will have some more questions, but I will now
yield to Mr. Allen for questions.

Mr. ALLEN. Thank you, Mr. Chairman.
Mr. BURTON. I believe you have been here longer. Would you like

to go first?
Mrs. MALONEY. Absolutely. And I was listening, I had some con-

stituents who came to visit me, and I was out in the hall.
Mr. BURTON. And I know that you’re very resigned to always

being last and everything, but I don’t want you to get upset today.
So go ahead.

Mrs. MALONEY. Thank you, Mr. Chairman, but I really would
like to followup on your level of questioning and the theme that
you have presented.
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I’d like to ask Mr. Mayerson, are there sufficient remedies at
present to ensure that school districts will comply with IDEA, and
if not, do you have any recommendations for the committee?

Mr. MAYERSON. Well, I think as we’ve said today that really is
the million-dollar question. I don’t think I’ll have to call my lifeline
to answer that one. First of all, I think—the parents have to have
faith in the integrity of the system. We start with that. That means
in order to have an impartial hearing, it really has to not only be
impartial in fact, it has to look impartial.

For example, in the State of Utah, where there’s a Federal law-
suit pending right now to challenge the way that they select their
hearing officers, the fact of the matter is not a child has ever won
in the State, has ever been the substantially prevailing party ever
in the State of Utah, ever. No child has ever won. Now, that may
actually have an impact on the kind of statistical data that Ms.
Baird is collecting recently and have something to do with the fact
that virtually all of the hearing officers that are on the list—to get
on the list, virtually all of them are connected. They’re either the
special administration director of the neighboring school district, or
they’re the attorney for the neighboring school district, and a par-
ent doesn’t have a chance. So that’s one thing, create an integrity
in the system.

Two, there’s a section that you have in this Code of Federal Reg-
ulations, 34 CFR, section 300.403, and what this section does, it
says that if the hearing officer finds that the parents engaged in
some kind of inequitable conduct or unreasonable conduct, that a
child that otherwise would have prevailed at the hearing, the hear-
ing officer has the discretion to knock down the award or even to
eliminate the award.

You know what? That’s fair, but what’s fair is fair, too, and I say
if you’re going to have a section like that that basically puts the
onus on parents, that if they’re not unreasonable, that they could
lose their child’s award, that you must also have the same kind of
accountability for school districts; and that if, in fact, you have the
kind of examples of patent bad faith that I’ve appended to my sub-
mission, that if the parent can prove that and has to go through,
as I’ve recently gone in Ms. Baird’s home State of Tennessee, a 30-
day hearing for a family that is teetering on the verge of bank-
ruptcy, that if a family like that can prove bad faith, like almost
a punitive damage kind of remedy, that I don’t want to encourage
litigation, but if it reaches a certain level of patent bad faith, and
the hearing officer so finds, that’s the kind of accountability that
I believe that school districts will be very careful about, because
right now if you’re the school district, it’s not like the parent that
has to go and open a checkbook. Everybody can point the finger at
everyone else. It’s no one’s checkbook because it’s the district’s
checkbook. And if the district has to just give, at the end of the line
of the litigation, after 30 days of hearing, precisely what they
should have given without litigation, maybe some attorneys’ fees,
you know what, it’s no big deal because many districts are afraid
of precedent. They’re saying, you know—and it’s in my submis-
sion—they say, we are afraid not of this child, but of the maybe
six or seven other children we may have to pay for. So we would
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rather delay this child in a 30-day hearing and maybe we’ll buy 2
years than to give all six of those children an intervention.

And I just want to point out one other thing about the cost as-
pect in answering because this is a huge point. This is the point,
the cost. There is a cost-benefit analysis that’s appended to my pa-
pers, was published in a peer review journal, that shows that you
might for these children with autism spend several hundreds of
thousands dollars on an up-front basis to get them the right inter-
vention, but if you don’t do the lifetime costs of it are totaling sev-
eral million dollars per child. That’s something I think Congress
can easily understand.

Even if you look at this from the perspective of the adminis-
trator, who may be looking at just this year’s budget, let’s just fix
this year’s budget, you have to have a long view, and if you take
a long view, it is more cost-efficient to provide the intervention up
front even if it does take several hundred dollars. It’s not cheap.
We give children that need lifesaving operations $300,000 sur-
geries, and we should, but we shouldn’t shirk from giving those
children the same type of interventions if it is required to get them
into—to have some kind of functioning so they can join society and
have jobs and be in regular education.

Thank you.
Mrs. MALONEY. Well, my time is up, but did you mention that

Ms. Baird had visuals and brochures of how the school districts did
not have to live up to their responsibility?

Mr. MAYERSON. Well, yes, there are——
Mrs. MALONEY. Could you give them for the record?
Mr. MAYERSON. They are in the record, and I put them in the

record. One of them in particular is how to build a legally defen-
sible autism program. Another one of the brochures is also in there.
Apparently there’s hundreds of them, and they are not for parents.
I take issue—although some parents have been managed——

Mrs. MALONEY. They’re not for parents? They’re for the school
district? Who are they for?

Mr. MAYERSON. No. The first brochure that I put in is called a
private briefing for administrators, school districts and so forth.
Maybe a parent might accidentally be able to get in and see what
goes on, and that’s, in fact, how I got the first brochure.

Mrs. MALONEY. Do you mean to tell me that they’re handing out
brochures on how school districts will not respond to parents or live
up to the law; is that what you’re saying? Is that what you’re say-
ing?

Mr. MAYERSON. Congresswoman Maloney, not only am I saying
it, I have one of the brochures, which is tab 6 of my presentation.
It’s entitled ‘‘A Private Briefing Designed for School Board Mem-
bers, Central Office Administrators, Special Education Directors,
Building Administrators and Regular Educators Focusing on Spe-
cial Education Issues.’’ It was presented by a law firm in Missouri
called Peper, Martin, Jensen, Maichel and Hetlage, as well as the
Missouri Association of School Administrators and the Missouri
U.S. Insurance Council, which insures the districts when they get
hit with due process complaints. And page 2 is entitled——

Mrs. MALONEY. Is that legal to hand out that kind of information
on how to shirk the law basically?
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Mr. MAYERSON. In fact, I wrote to everybody involved and ex-
pressed my outrage that taxpayer money, which obviously the
school districts that attend this have to pay with taxpayer money
to attend these seminars, and expressed my outrage that this—
such money was going for such purposes, and all that has suc-
ceeded in doing is sanitizing these kind of presentations so now we
have this thing called ‘‘How to Build Legally Defensible Autism
Programs.’’ I think it’s the same presentation, just under a dif-
ferent name.

Mrs. MALONEY. That’s unconscionable.
My time is up. Thank you, Mr. Chairman, for focusing sunshine

on this issue. I think it’s a very important one.
Mr. BURTON. I hope that you and possibly Mr. Allen and others

on both sides of the aisle will work with us to create maybe some
corrections to the IDEA law so that we can make sure that some
of these problems are eliminated.

Mr. Allen.
Mr. ALLEN. Thank you, Mr. Chairman, and thank you for holding

these hearings. I certainly appreciate the chance to focus on this
particular area, I guess I should say.

Let me just say a few words. I come from the State of Maine. I
represent the district around Portland, ME, and over the last
month I’ve had about four different meetings, actually about six,
with parents and educators and teachers. In four of those meetings
in specific school districts, we were running through a list of dif-
ferent problems that they were having, and in Maine you should
know we have about 230 school districts. We are sparsely popu-
lated, we’re spread out, and our school districts tend to combine
several different municipalities at once.

The No. 1 problem mentioned over and over again was the level
of special ed funding from the Federal Government. The other two
were how are we ever going to recruit new teachers, and how are
we going to build new schools, but those were the three. Special ed
was the top.

In Maine I think we’ve got a special ed program that in broad
measures works and works fairly well; 16 percent of all Maine chil-
dren are in some form of special ed. We’re doing a good job, I think,
of identifying the kids who need it and making sure they get the
services they need, but we do have resistance from school boards
because despite the success of the program overall, there is a huge
problem.

Special ed spending at the local level is eating up a large part
of the available increases in funding overall. So there are three
groups that are impacted, special ed kids, kids with disabilities,
and the property taxpayers who are now picking up an undue
share of the expense. It seems to me that because the Federal Gov-
ernment issued a mandate for special ed and then didn’t fund it at
the goal of 40 percent, we’re putting a tremendous financial burden
on our municipalities and school boards, and it seems to me—oh,
one other thing just by way of background, Maine does an edu-
cational assessment for 4th-graders, for 8th-graders and 11th-grad-
ers, and it takes about a week. It covers a whole variety of subjects.
One superintendent told me the other day that the fourth grade—
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in his fourth grade reading test, 14 percent of the kids failed. Of
those, despite the special help, 60 percent were special ed.

So one of my questions is to you, Mr. Amundson. I am concerned
if we start to do relatively high-stakes testing, it seems to me we’re
going to come back to a problem of whether or not our special ed
programs are working well enough so that kids who are getting
these services being brought up to a par with regular students.
That may not be possible, but it seems to me that the testing issue
is very much connected to the funding issue.

Before I let you speak, I want to say one more thing. I believe
we need to do full funding now, no phase-in, no nothing, just go
straight to full funding now. It is $11 billion more than current lev-
els for the next year, and this is probably the only time in the next
10 years that we can do it, and we can only do it if the tax cut,
the proposed tax cut, is reduced by the $150 billion or $200 billion
it would take to fully fund special ed over 10 years. That, I think,
would transform the effect of this program on our local school dis-
tricts, and I know you have been calling for it, and other people
have called for it. This is the only chance I think we’ll have to do
it, and it seems to me it ought to be done, but I would like Mr.
Amundson or anyone else to turn back for this question of how a
testing—a tougher testing regime will affect the overall special ed
program.

Mr. AMUNDSON. Well, Congressman, several months ago I posed
this question to my special ed class, government class, seniors. In
California they’re instituting an exit exam for all high school sen-
iors in order to receive their diploma, as well as we have the API,
the Academic Performance Index, which is based on standardized
testing at all grade levels, and schools’ performances are judged on
these standardized tests.

As an organization, as a teacher, I believe in assessing my stu-
dents. I believe that’s important to find out the progress they’re
making, but I also believe the testing needs to be curriculum-based
and based on the instructional strategies that I’m utilizing in my
classroom and measuring what the students are learning. Too often
the standardized test measures what the students do not know and
doesn’t really measure what they do know. I’ve heard students say
that sometimes they just color in patterns on the test because it
has nothing to do with the curriculum they have in the classroom,
and we are using that as a measure of whether students or schools
are succeeding. I saw a cartoon in the ‘‘USA Today’’ about today’s
curriculum the teacher’s written on the board. We have art, poetry,
recess, and then standardized testing, and that was today.

I think the testing does have a role, but what I’m seeing now is
many teachers are afraid to have special needs students in the
classroom because if they’re going to be assessed on the success of
those students, and the appropriate accommodations and modifica-
tions necessary are not allowed for those children, then the scores
in the classroom could well come down, though research does show
in many cases scores actually go up when students with special
needs are included, because not all students are learning-disabled
or have academic difficulty. But what does happen is teachers are
fearful that they will be measured on things that they cannot con-
trol when they were the ones who said, I want this child in my
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classroom, I want to educate this child, but now that I can’t control
an environment of the accommodations and modifications, I may be
judged on that, and I may lose out on moneys or funds that will
be given to the school, and I’m the one who volunteered to take this
child.

So it does have an impact, and I think the exit exam in itself,
we’re going to be creating two separate educational systems, one
for children who are on a diploma track and one for children who
are not, and I think that’s the concern, because if you look at what
the standards are based on, 100 percent of the curriculum in high
schools is geared toward the Carnegie units and how students
apply to universities; 30 percent of the graduate population goes on
to complete a 4-year degree; 70 percent of our population is left out
of the goal of the high school curriculum, and it’s not just special
needs students. There are general ed students that are going to be
involved, too. So I think we have a bigger question, not just on the
special ed issue, but it does severely impact in what people are try-
ing to do.

Mr. ALLEN. Thank you.
Mr. BURTON. If you’d like to ask more questions, I will get right

back to you. Let me just followup on that, and this really, I guess,
doesn’t follow the topic of the hearing, but it seems to me that
there ought to be some way to come up with some kind of a testing
program that will be able to test whether or not the children across
the country—some kind of a standardized test program that would
take into consideration the special needs children and the other
kids that are in the classroom, and I hope that the NEA will maybe
work with those of us in Congress who believe that we’ve got to
have some kind of a measuring device to decide whether or not
kids are coming out with the kind of quality of education we want.

I don’t know that you need to make a big, long comment on that,
but, you know, the President has said I think in his State of the
Union Message and others that he wants testing to make sure kids
at certain grade levels are achieving. And I understand the concern
of teachers who have special needs kids, and there are others who
may not be able to move up as rapidly, and the average would
bring them down and make them look like they’re not good teach-
ers, but there ought to be some system devised with the help of the
NEA and other teachers’ unions to take that into consideration.

Mr. AMUNDSON. Well, briefly, Congressman, you should take a
great deal of pride that the State of Indiana has a very unique test-
ing system that does not just base itself on standardized testing,
but also has a special three-prong program. Students can go
through and take the standard tests to receive their diploma.
There’s a second pathway that students who are enrolled in a spe-
cial instructional program, when it seems that they have difficulty,
to be able to do better on the test, and they receive extra tutoring.
And there’s a third program that requires 95 percent attendance as
well as a portfolio of assessment of the student given to them by
the teachers of them to say they may not do well on tests, but they
demonstrate knowledge. And I think Indiana is a model that we’re
looking at that other States should be incorporating.

Mr. BURTON. Well, that might be one of the things that you could
recommend that we’ll take a look at, and I will talk to my col-
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leagues in the Indiana Education Association, ISTA, and talk to
them about that.

I don’t want to get into a big, long debate about these issues. I
know Ms. Baird has one position, maybe Ms. Guard has another,
Mr. Mayerson has another, and Mr. East another. What I really
would like to have is suggestions from you that we can all take a
look at to make it—to make the IDEA program better, to make it
more workable, to make sure that special needs children do get the
best education possible. And so if you could just real briefly give
me a couple of suggestions, or maybe if you’re not prepared to do
that right now, get them back to us. I really would appreciate it
so that we can take a hard look at the current law and see if we
can’t make it better.

Parents like my daughter, parents like the ladies and gentlemen
who testified here today who have autistic children or special needs
children, they’re so frustrated, they don’t know what to do. Some
of them have almost gone bankrupt trying to take care of their
families, make sure their children get a quality education. So some-
thing needs to be done to make sure they have confidence in the
system, No. 1; and No. 2, that the kids do not become a burden on
society when they become 6 foot 10 and they’re adults. I mean, my
grandson is going to be a big guy walking around like Shaquille
O’Neal, and I want him to be able to at least get a job. I don’t want
him to be sitting out under a tree someplace not able to deal with
society. And I know parents all across the country feel like that.

So give me some ideas that we can incorporate into our thinking,
and I will start with you, Ms. Guard. Do you have any that you
would like—or would you like to get back to us?

Ms. GUARD. Yes. I can certainly tell you some of the challenges
that districts are facing as they implement the current law. I’m not
in a position to talk about changes that we would recommend for
them.

Mr. BURTON. All right. Well, would you do me a big favor, and
if you could get back to Beth, that’s my chief expert on these
issues, if you could get back to her with some suggestions we’d ap-
preciate it.

Ms. Baird.
Ms. BAIRD. Yes, thank you. I would like to reiterate a theme

we’ve heard all day long, and that’s increasing funding for special
education programs and services.

Mr. BURTON. We’re going to work on that.
Ms. BAIRD. The other comments that I would make come to you

from the many, many comments I hear from schoolteachers and ad-
ministrators as I go out and talk with them. I know that there is
pending legislation to retool or refine the discipline requirements
in the IDEA. I can tell you from the local school base there’s a lot
of interest in doing that. I would hope that part of the increased
funding could go for behavior management techniques and training
for schoolteachers who are dealing with students with emotional
problems and behavior problems and for alternative school pro-
grams.

Reduction in paperwork is a major priority that the people that
I talked to are interested in. The paperwork burden has increased,
not decreased, after the reauthorization. And one of the final——

VerDate 11-MAY-2000 10:29 Feb 06, 2002 Jkt 000000 PO 00000 Frm 00330 Fmt 6633 Sfmt 6633 C:\DOCS\75592.TXT HGOVREF1 PsN: HGOVREF1



327

Mr. BURTON. Let me just interrupt on that point. We need some
guidance on how you reduce the paperwork. Just to make a general
statement, reduce the paperwork, I mean, there must be forms and
documents that have to be prepared about a special needs child.
What I’d like to have more specific is how do we reduce the paper-
work, how do we consolidate the amount of questions that are
asked so that we can get through that quicker.

Ms. BAIRD. Well, it goes back to the requirements of the law, and
I was about to say that in 1997 there were sweeping changes made
in this law in order for school districts to document and prove that
they are in compliance. And I agree with the comments Mr.
Amundson made. Pardon me for mispronouncing your name. We
have gone far beyond the original intent of what an IEP is sup-
posed to be, and in order for a school to have a defensible appro-
priate program, it’s an incredible amount of paperwork in terms of
IEPs, goals, objectives, short-term objectives, manifestation deter-
minations, and I’d be happy to provide a list of some of those
things later.

There’s also another area, the last one I’ll mention. I get a lot
of input and interest from clients and school personnel on the cat-
egory of emotional disturbance. There’s a tremendous increase in
the number of students with behavior problems in public schools
and a tremendous amount of longing among school personnel for
techniques in how to deal with those students. The law has always
and still does exclude students with social maladjustment, but we
have never had a definition of what that means, and those would
be the comments I would make.

Mr. BURTON. Mr. Mayerson.
Mr. MAYERSON. I know you’re looking into the causes of autism,

and we really have no control over that.
Mr. BURTON. No. We have people who testified today that the

children were autistic from birth. We have others who had autism,
they believe, coming right after certain kinds of vaccinations.

Mr. MAYERSON. I think in that case I would defer to science, and
I know that right now if you look at science, there is no testing for
autism which is scientifically reliable before the age of about 15
months, so that I think—and I also agree with you, Mr. Chairman,
when you say that you have to look to parents, because if they’re
doing it 24/7 with the child, they know things that other people
just don’t know.

So anyhow, I would be saying that I would like to, with permis-
sion of the committee, I would propose to draft some proposed sec-
tions to modify the current statute in such a way that would, I be-
lieve, simplify; to provide a disincentive to school districts as well
as to parents to engage in inequitable or bad faith conduct which
nobody wants from either side; as well as the whole issue of over-
sight on the funding, where the money goes and how to make sure
that it really gets to the children as opposed to just building up lay-
ers of administration and bureaucracy that nobody wants.

Mr. BURTON. We’ll welcome your suggestions, and if you want to
put those in writing, that would be very well received.

Mr. MAYERSON. I will do so.
Mr. BURTON. Mr. East.
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Mr. EAST. Mr. Chairman, we will put our thoughts in writing as
well.

I will just mention a couple of things. Once you get beyond the
full funding issue, there are two things that really come to my
mind that I hear from our members, and that is, there’s just a criti-
cal shortage of properly trained personnel across this country that
work with people with disabilities. That is not only special edu-
cation teachers, but the general education teachers who are now
dealing with special education students in their classrooms. They
don’t know what to do.

Mr. BURTON. Let me interrupt. We—I said in my opening state-
ment, I don’t know if you heard it or not, that we might come up
with a program which would—in exchange for teachers being—get-
ting their educational benefits provided for them, that would spend
4 or 5 years in special ed training and teaching of children in
urban or rural areas, that they would get their expenses for edu-
cation paid in exchange for the commitment to teach in that envi-
ronment for at least 5 years. We do that for medical students.
What do you think about that idea?

Mr. EAST. I think that’s an excellent idea. What I’m concerned
about, though—and that would help us in the future. What I’m
concerned about is all the thousands of teachers that are already
out there, and they have children in their classrooms right now,
and they need training and support of general and special edu-
cation teachers, because IDEA 97 did change the way that we do
business because we’re exposing children with disabilities, more
and more of them, to the general curriculum. That’s good, but the
teachers that are teaching that general curriculum don’t know how
to work with these children.

Another thing is I think we need to continue to work toward a
strong focus on student results and system accountability. State di-
rectors of special education promote this and support it. We have
accountability now, higher standards, greater expectations for pro-
motion and graduation. We want those for special education stu-
dents as well, but we’ve got to focus on it. Special education for so
long has been focused on do you have the paperwork in place, is
everything in the folder in the right order. Now we need to focus
on is the child learning, what are their scores on assessment, and
what do they do in adult life after they leave us. And so the focus
on results accountability is what we need to look at.

Mr. BURTON. If you could, we’ve written that down, but if you
could send us any additional information you have, we’d like to
have that.

Mr. EAST. We’d be glad to.
Mr. BURTON. Mr. Amundson.
Mr. AMUNDSON. There’d be three things. No. 1, we do need

strong leadership from the Federal level. Too often the Feds take
too much blame and too much credit for things about education,
but we do need strong leadership as to what States are expected
to do.

I also think that we need a maintenance of effort to assure that
the increased funds that come in do not limit the obligation of
State and local districts to what they’re currently spending and to
shift funds from one side to the other.
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I think the issue of training is very significant, both pre-service
and in-service training for our teachers, because if they don’t ade-
quately prepare, they won’t be able to do the job.

I think your grant program is an excellent idea in some ways
and the other way, one of the problems of special ed is, for many
people it was the entryway into the education profession, and then
after 5 years they leave when it becomes overly burdensome.

The problem is, because of the constraints and some of the dif-
ficulties in special ed, they leave. We can have lawyers and laws
all we want, but once that bell rings and Betty Bob walks in the
door, the door closes, and Mrs. Miller does her job. She teaches. If
the system we have today doesn’t change, Mrs. Miller won’t be
there, no matter how much money we have or how many laws we
have. We need to make a program that allows teachers to do the
job they need to do, which is to teach and work with parents.

I think those would be some of the key elements we need to look
at.

Mr. BURTON. Do you think that the lack of discipline in schools
is one of the major reasons why we’re seeing an exodus of teachers?

Mr. AMUNDSON. I think the lack of understanding of how to im-
plement the law in our schools is why we’re seeing—in discipline.

I heard in Tennessee an administrator told a teacher they could
not file a police report on a special ed student even though the law
is very clear they’re allowed to do that, and Tennessee law requires
that to be done. So we have misapplication of the law, and that’s
one of the problems with discipline. The law allows us to deal with
the discipline of children if the procedural safeguards are followed.
Too often fear of litigation and publicity does not allow administra-
tors to properly implement what was put in IDEA 97 which does
hold students accountable for their behavior.

Mr. BURTON. Maybe we need to clarify that a little bit more if
we’re going to——

Ms. GUARD. Excuse me, Mr. Chairman. We did recently issue
guidance for administrators to follow, to let them know what their
requirements are and how to implement those requirements.

Mr. BURTON. That was widely disseminated?
Ms. GUARD. On our Web site.
Mr. BURTON. I want to thank you all very much for your sugges-

tions and your patience and your hard work. And hopefully you
will have some suggestions that can help us make some changes.

Thank you very much. We stand adjourned.
[Whereupon, at 4:22 p.m., the committee was adjourned.]
[The prepared statements of Hon. Thomas H. Allen and Hon.

Dennis J. Kucinich follow:]
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