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OVERSIGHT HEARING ON "SCIENTIFIC EVAL-
UATION OF BIOLOGICAL OPINIONS ON
ENDANGERED AND THREATENED FISHES IN
THE KLAMATH RIVER BASIN"

Wednesday, March 13, 2002
U.S. House of Representatives
Committee on Resources
Washington, DC

The Subcommittee met, pursuant to notice, at 10 a.m., in room
1334, Longworth House Office Building, Hon. James V. Hansen
(Chairman of the Committee) presiding.

STATEMENT OF THE HONORABLE JAMES V. HANSEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF UTAH

The CHAIRMAN. The Committee will come to order. This morning,
we have a very important hearing on this problem we have in the
Klamath area. We do not have too many members here as yet and
we are going to have a vote, I am not sure when. It could be as
far as 10:30, it may be sooner. So I would like to start, but it is
very difficult to start without a member of the minority here. So,
my friends over there, where are they?

We appreciate our witnesses being here, and let me apologize to
all of you because of this room. Normally on a Full Committee
hearing, we hold them in 1324, which is a little larger, and the rea-
son we are doing it here is they are rewiring that room and so we
cannot use it. I really apologize to you folks standing. I wish we
had a better room for you and we appreciate your patience and
your understanding.

Today’s hearing is a follow-up of last year’s oversight hearing on
water management and endangered species issues in the Klamath
Basin. We have a panel of experts with us today and I look forward
to hearing and discussing their testimony. This Committee thanks
them for participating in this hearing.

We would also like to thank the National Academy of Sciences
for the interim report we have before us today. We appreciate their
quick and objective research and insight they have given us on this
important matter. Their professionalism and commitment to excel-
lence justifies the confidence that we have in this organization.

Last week, this Committee held a hearing concerning the sub-
mission of false samples of Canadian lynx hair by scientists partici-
pating in an interagency survey. Prior to that, we conducted a field
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hearing that dealt with questionable policy decisions with regard to
endangered species along the Platte River in Nebraska. These over-
sight hearings have strengthened my belief in the need for sound
science. Unless policy decisions are based on sound science, good
decisions are possibly only by chance.

Hardly a better example exists of the need for sound science than
the recent controversies at the Klamath Basin. In 2001, the U.S.
Fish and Wildlife Service and the National Marine Fisheries Serv-
ice issued biological opinions stating that the series of dams and
diversions known as the Klamath project was harming three en-
dangered species of fish, the lost river sucker, the short nose suck-
er, and the coho salmon. These opinions called for higher lake and
stream flows to protect these species.

Based on these opinions, on April 7, 2001, the Secretary of Inte-
rior was forced to close the head gates that supplied the primary
source of water to approximately 1,400 farmers and more than
200,000 acres of cropland in California and Oregon. The same gov-
ernment who promised full water rights to worthy veterans of the
armed services in the Klamath Basin over a half-century ago was
now taking them away.

The canals ran dry until July 24, when the Secretary released a
small amount of irrigation water, but it was a little too late. More
than 3 months without water had caused the fertile green basin
that once supplied habitat to hundreds of thousands of waterfowl
and thousands of bald eagles to become a scorched and unproduc-
tive area. Farmers, unable to harvest their crops, struggled to
make mortgage payments. According to a study by Oregon State
University and the University of California at Berkeley, direct
losses in the Klamath Basin exceeded $135 million. Estimates of
long-term losses exceed $200 million. Although the agencies had
filled the lake, the farmers’ pockets ran dry.

Upon the request of Secretary Norton, the National Academy of
Sciences conducted an independent review of this data used by the
Fish and Wildlife and National Marine Fisheries Service in their
biological opinions. The report concluded that there was no sub-
stantial scientific foundation for changing the operation of the
Klamath project to maintain higher water levels. The report also
found that higher water levels could actually be lethal to the coho
salmon in the Klamath River by increasing the water temperature
to equal or exceed lethal temperatures during the warmest months
of the year.

Some people say the agency used junk science or bad science. 1
am not here to debate that point, but this I do know. The science
was incomplete and incomplete science leads to poor decisions.
Sound science is independently verifiable. It is not policy disguised
as science.

Some groups argue that we should err on the side of caution and
continue to maintain high water levels in the Upper Klamath Lake
and the Klamath River. In this case, however, the study shows us
two important things. First, the year with the highest fish recruit-
ment level was a year when the lake levels were low. Second, that
if we do as these groups wish and maintain high water levels, more
warm water would be released from the lake into the river. These
releases would be harmful to the coho salmon because of the high
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water temperatures. By erring on the side of caution, we would be
killing the same species we are trying to protect.

My point is not that lake and river levels should be high or low.
My point is that the decisions made regarding these levels must be
made based on science. Without such a foundation, we are merely
guessing and blindly implementing policy in response to threatened
or impending lawsuits. We can do better than that. We must do
better than that. I will look forward to hearing from the panel.

[The prepared statement of Mr. Hansen follows:]

Statement of The Honorable James V. Hansen, Chairman,
Committee on Resources

Today’s hearing is a follow-up of last year’s oversight hearing on Water Manage-
ment and Endangered Species Issues in the Klamath Basin. We have a panel of ex-
perts with us today, and I look forward to hearing and discussing their testimony.
This Committee thanks them for participating in this hearing.

We would also like to thank the National Academy of Sciences for the interim re-
port we have before us today. We appreciate their quick and objective research, and
the insight they have given us on this important matter. Their professionalism and
commitment to excellence justifies the confidence that we have in this organization.

Last week, this Committee held a hearing concerning the submission of false sam-
ples of Canadian Lynx hair by scientists participating in an interagency survey.
Prior to that, we conducted a field hearing that dealt with questionable policy deci-
sions with regard to endangered species along the Platte River in Nebraska. These
oversight hearings have strengthened my belief in the need for sound science. Un-
lcilss policy decisions are based on sound science, good decisions are possible only by
chance.

Hardly a better example exists of the need for sound science than the recent con-
troversies at the Klamath Basin. In 2001, the U.S. Fish and Wildlife Service and
the National Marine Fisheries Service issued biological opinions stating that the se-
ries of dams and diversions known as the Klamath Project was harming three en-
dangered species of fish—the Lost River Sucker, Shortnose Sucker, and Coho Salm-
on. These opinions called for higher lake and stream flows to protect these species.
Based on these opinions, on April 7, 2001, the Secretary of Interior was forced to
close the headgates that supplied the primary source of water to approximately
1,400 farmers and more than 200,000 acres of cropland in California and Oregon.
The same government who had promised full water rights to worthy veterans of the
Armed Services in the Klamath Basin over a half-century before, was now taking
them away.

The canals ran dry until July 24th when the Secretary released a small amount
of irrigation water. But it was too little, too late. More than three months without
water had caused the fertile green basin—that once supplied habitat to hundreds
of thousands of waterfowl and thousands of bald eagles—to become scorched and
unproductive. Farmers, unable to harvest their crops, struggled to make mortgage
payments. According to a study by Oregon State University and the University of
California at Berkeley, direct losses in the Klamath Basin exceed $135 million dol-
lars. Estimates of long-term losses exceed $200 million. Although the agencies had
filled the lake, the farmers’ pockets ran dry.

Upon the request of Secretary Norton, the National Academy of Sciences con-
ducted an independent review of the data used by the Fish and Wildlife and
National Marine Fisheries Service in their biological opinions. The report concluded
that there was no substantial scientific foundation for changing the operation of the
Klamath Project to maintain higher water levels. The NAS report also found that
higher water levels could actually be lethal to the Coho Salmon in the Klamath
River by increasing the water temperature to equal or exceed lethal temperatures
during the warmest months of the year.

Some people say the agencies used junk science or bad science. I am not here to
debate that point. But this I do know—the science was incomplete, and incomplete
science leads to poor decisions. Sound science is independently verifiable—it is not
policy disguised as science.

Some groups argue that we should “err on the side of caution” and continue to
maintain high water levels in the Upper Klamath Lake and the Klamath River. In
this case, however, the NAS study shows us two important things. First, the year
with the highest fish recruitment level was a year when the lake levels were low.
Second, that if we do as these groups wish and maintain high water levels, more
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warm water would be released from the lake into the river. These releases would
be harmful to the Coho Salmon because of the high water temperatures. By “erring
on the side of caution,” we would be killing the same species we are trying to pro-
tect.

My point is not that lake and river levels should be high or low. My point is that
the decisions made regarding these levels must be made based on sound science.
Without such a foundation, we are merely guessing and blindly implementing policy
in response to threatened or impending lawsuits. We can do better than that. We
must do better than that.

I look forward to hearing from our panel.

The CHAIRMAN. I would normally turn to one of our members on
the minority side. I ask unanimous consent that the statement of
the Honorable Nick Rahall be included in the record. Is there objec-
tion?

[No response.]

The CHAIRMAN. Hearing none, so ordered.

[The prepared statement of Mr. Rahall follows:]

Statement of The Honorable Nick Rahall, Ranking Democrat,
Committee on Resources

I do not envy the National Academy for the task it was presented with. In a two
month period, in the midst of their daily responsibilities, the NAS Committee mem-
bers had to review more than 10 years of data and a very complex ecosystem. Then,
without being able to review all the evidence, they were forced to issue a prelimi-
nary report that was less than favorable to the decisions chosen by the Federal
agencies charged with protecting our endangered species.

When their report was released, the predictable firestorm erupted, with claims
that the Federal biologists who prepared the biological opinions for 2001 had based
their conclusions on “junk science” and political agendas. If such statements and in-
terpretations of the report are not reflective of a political agenda, I do not know
what is.

The panel did not find that the Fish and Wildlife Service and National Marine
Fisheries Service based their decisions on bad science, but instead that they did not
have enough science. In the case of the Endangered Species Act, however, as is the
case with any environmental law, the agencies do not have the luxury of waiting
until they have all the science, but instead must rely on the science available to
them and then err on the side of protecting the species.

Moreover, many of the panel members have clearly emphasized the preliminary
nature of this report and discouraged the rush to judgement. More than one panel
member has been quoted as saying that opportunity to review all the science and
the system may well reveal that more water for fish, and less for the farmers, was
in fact a justifiable requirement.

Those who argue that this NAS report is clear evidence of a need to amend the
ESA to ensure all science is considered before policy decision can be made should
heed their own call. Let the NAS finish its complete review of the science in the
Klamath Basin before rushing to judgement and proposing dramatic changes to the
law. The very real needs of irrigators, Indian tribes, and the fishery resources will
not be served if we allow “junk policy” to be implemented on the basis of a single
interim report.

In the meantime, the Klamath Basin Federal Working Group can begin to tackle
the problems in that ecosystem that stretch far beyond the confines of the ESA to
the fundamental operation of the system itself.

The CHAIRMAN. On our side, the majority side, it seems to be
well represented. The gentleman from Oregon has a distinct and
personal interest in this. We would like to turn to him for just a
moment.
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STATEMENT OF THE HONORABLE GREG WALDEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF
OREGON

Mr. WALDEN. Thank you very much, Mr. Chairman. I appreciate
your willingness to hold this hearing, and as importantly, your
willingness to allow the Resources Committee to meet out in Klam-
ath Falls last spring, or early summer, I guess. That hearing had
a few more people in attendance. As some of you may know, there
were about 1,500, I think, in the fairgrounds where we held it.

I want to thank the Department of Interior and Sue Ellen
Wooldridge especially for moving forward with this independent
scientific review and asking for it. I think it was really important
to do that.

Mr. Chairman, you have clearly outlined the problems that the
people in this basin that I represent have faced, economic devasta-
tion, untold losses. It has really been tragic and it has not been
good for the environment, either, because as the NAS study re-
ports, the actions taken by the agencies could not be backed up by
the data that they had, and in some cases, the agency’s actions
could actually harm the very fish that they were trying to protect.

So I am glad we have this new data. I am glad that we are going
to hear from the National Academy of Sciences and I appreciate
their rapid look at the data involved and I am glad that we have
gotten those data before the biological opinion has been issued for
this year. We were able to incorporate the NAS data into the bio-
logical assessment that has been done. That assessment is now out
before the U.S. Fish and Wildlife Service and the National Marine
Fisheries Service and I certainly hope they are cognizant of the
findings of the NAS as they reach for their decisions on the biologi-
cal opinion.

So great damage has been done. What we need to do, Mr. Chair-
man, is look forward now and actually do the projects and complete
the studies that will improve water quality, that will improve fish
habitat, that will improve water quantity, that will guarantee we
will have water for farmers. There are all kinds of very intriguing
and creative proposals out there right now that this Congress and
this administration is looking at carefully to see how we can imple-
ment so we can once and for all get this one behind us and actually
improve water quality, quantity, and fish habitat. It can be done,
Mr. Chairman.

With that, again, I thank our panelists for being here and the
hard work they have all put into this and I appreciate your leader-
ship on this issue. Thank you, Mr. Chairman.

The CHAIRMAN. I thank the gentleman.

I shall now ask consent that the gentleman from California, Mr.
Herger, be allowed to sit on the dais of this Committee. Is there
objection?

[No response.]

The CHAIRMAN. Hearing none, thank you for being with us, Mr.
Herger. We appreciate having you with us.

Let me just say that this has brought to a head a lot of the
things we have been working on and I have never seen a time
when it is more interesting to this Committee. The gentleman from
Nebraska recently held a field hearing and had a very good turnout
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and a very good response. The gentleman from California, Mr.
Pombo, has been working on this and has introduced some legisla-
tion. The gentleman from Oregon, Mr. Walden, has also introduced
legislation and we are going to start going through that hard proc-
ess of hearings in a very short time on some very interesting things
regarding endangered species, which somehow America has got to
get their hands around this one.

The CHAIRMAN. I again thank the witnesses for being here. We
have three witnesses today, Sue Ellen Wooldridge, Deputy Chief of
Staff, Department of the Interior; Dr. William T. Hogarth, Director
of the National Marine Fisheries Service; and Dr. William M.
Lewis, Junior, Chairman of the Committee on Endangered and
Threatened Fishes in the Klamath River Basin, of the National Re-
search Council of the National Academy of Sciences, that distin-
guished group.

We will start with the Department of the Interior. The rules kind
of run this way. You see that little stop sign in front of you there?
It is just like you see when you come up to a light. Green, you go;
yellow, you wrap up; and red, I gavel you down. But if you have
something that is extremely important, we may let you sneak by
for an additional 15 to 30 seconds, OK? The floor is yours, ma’am.

STATEMENT OF SUE ELLEN WOOLDRIDGE, DEPUTY CHIEF OF
STAFF, U.S. DEPARTMENT OF THE INTERIOR

Ms. WOOLDRIDGE. I actually did a very poor job on the time that
I was given out in Klamath Falls, so I have deliberately kept my
remarks short today. I want to thank you for the invitation to ap-
pear before you today and I appreciate the fact that you all have
hung in on this issue because it is a very important issue to all of
us, no matter which side of the issues you take. It is one that I
think deserves all of the attention that it has been given.

On April 6, the Bureau of Reclamation announced that, due to
drought conditions, ESA, and tribal obligations, no water would be
delivered to the farmers in the Klamath project out of Upper Klam-
ath Lake. This was necessary to operate consistently with the bio-
logical opinions which we received from the National Marine Fish-
eries Service and from the Fish and Wildlife Service. The water
was to remain in Upper Klamath Lake for the protection of the en-
dangered sucker and to be sent downriver for the protection of the
threatened coho.

On July 24, long after the irrigation season began and based on
revised estimates of the amount of inflow to Upper Klamath Lake,
we were able to deliver finally about 75,000 acre feet of water to
the farmers in the project. The water was delivered and to the ex-
tent that it could be used by the farmers at that late date, we did
deliver it.

During the decisionmaking process and at the time of my testi-
mony before this Committee last June, we had heard numerous
complaints about the science underlying the biological opinions and
it was clear that public confidence in our decisions had been shak-
en. Our desire to instill confidence, our questions about the ade-
quacy of the peer review that had been given, and based on our
fundamental obligation to make decisions based on the best sci-
entific and commercial data available led us to announce that we
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would solicit external review for the biological assessments pre-
pared by the Bureau of Reclamation and on the biological opinions
prepared by the Fisheries Services.

Our choice of the National Research Council as the scientific
body to conduct the independent review was due in part to the fact
that the independent review would, in fact, be a hindsight test.
They were going to be conducting their study on assessments and
opinions already given, on decisions that we already had made,
and, therefore, on impacts which already had occurred. We did not
have an opportunity to make people confident in the process which
led to the opinions, but we did have an opportunity to make people,
or at least attempt to instill some confidence in the judgments that
we had made in that process. Thus, it was imperative to us that
we get the very best scientific review agency to look at the assess-
ments in the opinions to determine whether they would concur in
our scientific judgments and the decisions that flowed from those
judgments or not.

The NRC concluded there was no substantial scientific founda-
tion for requiring higher water levels in Upper Klamath Lake or
higher water levels in the Klamath River. The NRC also concluded
that there was no scientific basis for operating the lake at mean
minimum levels below the recent historical ones, as has been pro-
posed by the Bureau of Reclamation.

The report was funded by all three agencies, the Fish and Wild-
life Service, Bureau of Reclamation, National Marine Service. It
should be noted that NRC’s conclusions are subject to modification
as they continue their studies and they will be coming out with
their final report next—I believe at the end of March 2003.

As for how the Department is utilizing the interim draft report,
the Bureau of Reclamation in its final 2002 BA, as referenced by
Mr. Walden, contemplates the lake levels and river flows that are
consistent with the conclusions that are found in the draft report.
Additionally, the Fish and Wildlife Service and NMFS, and he can
speak for himself, but I believe they will be taking into account and
considering those conclusions as they go forward in our Section 7
conflultation and look at the conclusions that were in the NRC
study.

We believe the NRC was accurate in its statement that inde-
pendent external review increases confidence in scientific and tech-
nical judgments, and this is especially important when judgments
underlie important policy decisions. It is equally true that for peo-
ple who have confidence in decisions made on the basis of scientific
judgment, we need to have scientific processes which warrant that
confidence.

We are in the midst of reviewing these processes internally in
the Department, but in general, a few things are clear. We need
to ensure that our decisions are based on accurate and reliable
science, and toward that end, we must have high ethical and pro-
fessional standards, appropriate training and allocation of staff re-
sources—I am seeing a red. Does that mean I have to stop?

The CHAIRMAN. You are on your 30 seconds. Keep going.

Ms. WOOLDRIDGE. —independent review of science, when appro-
priate, and, if time permits, active participation with our State
partners, fish and game agencies, or fish and wildlife agencies, de-
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pending on which State you are in, and effective communication
with OMB, Congress, and the public.

If asked, I would tell you about what we are doing on the going-
forward basis with our new working group.

[Laughter.]

Ms. WOOLDRIDGE. Thank you.

The CHAIRMAN. I am sure you will be. Thank you very much.

[The prepared statement of Ms. Wooldridge follows:]

Statement of Sue Ellen Wooldridge, Deputy Chief of Staff, U.S. Department
of the Interior

Thank you for the invitation to participate today in this oversight hearing on the
Draft Interim Report of the National Academy of Sciences’ National Research Coun-
cil (NRC), a “Scientific Evaluation of Biological Opinions on Endangered and
Threatened Fishes in the Klamath River Basin.” I appreciate the opportunity to be
here today on behalf of the Department of the Interior. I will make some brief oral
comments, but I request that my entire written statement be included in the record
of this hearing.

As you know, on March 1, the President announced the establishment of the
Klamath Basin Federal Working Group, composed of the Secretaries of the Interior,
Commerce, and Agriculture, and the Chairman of the Council on Environmental
Quality, in order to advise him of the immediate and long-term actions necessary
to enhance water quality and quantity and to address the complex economic and
natural resource issues in the Basin. The President has encouraged the Working
Group to seek input from stakeholders, including members of the farming and fish-
ing communities, residents of the Basin, representatives of conservation, environ-
mental and water use organizations, and existing coordinating entities, the States
of Oregon and California, local governments, and representatives of Klamath River
Basin Tribal governments.

At the first meeting of the working group on March 8, the group announced meas-
ures to assist farmers and ranchers and to conserve fish. The measures include:

» The Agriculture Department will provide more than $1.6 million to accelerate
the delivery of conservation, technical and financial assistance for irrigation
water management filter strips and creation of wildlife habitat to improve water
quality and result in a water savings of up to 30 percent in some cases.

In addition, USDA will extend the sign&8209;up period for the Emergency Con-
servation Program through September 2002, to give farmers and ranchers addi-
tional opportunities for financial assistance to assist in obtaining an adequate
water supply for livestock.

In direct relief, USDA will work with farmers and ranchers to explore opportuni-
ties for delaying loan repayments, rescheduling or consolidating loans or even
writing down of some indebtedness.

The U.S. Forest Service will begin 22 special projects in the
Wimena&8209;Fremont National Forest to provide more than 20 miles of
stream improvement, decommission nearly 45 miles of roads and provide for
meadow enhancement and spring protection.

The Commerce Department will make producing the biological opinion for oper-
ation of the Klamath Project its highest priority.

The Bureau of Reclamation will accelerate the construction of proposed fish
screens on A Canal, the major water diversion point out of Upper Klamath
Lake, once the design phase is completed. The Fish and Wildlife Service has
identified screening as an important step to avoid loss of endangered fish. The
screens will be completed by the beginning of the irrigation season on April 1,
2003, a growing season ahead of the original schedule. The screens will divert
the fish that are larger than the openings on the screens and pumps will return
them to the lake. The total cost of the project is estimated to be close to $14
million.

The Bureau of Reclamation’s Klamath Project has historically provided water to
about 1400 farm families on approximately 230,000 acres of irrigated agriculture in
the Klamath Basin, and to two major portions of the Klamath Basin National Wild-
life Refuge complex. In 2001, for the first time in the history of the project, farmers
in the Project served from Upper Klamath Lake received only about one-fifth of
their contracted Project water due to a serious drought in the Basin and the need
to fulfill tribal trust and Endangered Species Act (ESA) obligations.
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The U.S. Fish and Wildlife Service (FWS) has responsibility under the ESA for
the Lost River and shortnose suckers, which occur only in the upper Klamath Basin
and are listed as endangered. The National Marine Fisheries Service (NMFS) has
the lead ESA responsibility for consultation on the coho salmon, which is listed as
threatened. Prior to their designation as endangered and threatened under the ESA,
these fish supported tribal fisheries and a large commercial fishery, which have
been greatly diminished in recent years. The decline in these fish has been attrib-
uted to a number of factors, as noted in the NRC report,! including degradation of
spawning habitat, deterioration in water quality, overexploitation by commercial
and non-commercial fishing, introduction of exotic species, blockage of migration
routes, entrainment of fish in water management structures, and reduced access to
spawning areas.

Prior to the 2001 planting season, on February 13, 2001, the Bureau of Reclama-
tion prepared a biological assessment that proposed operating the Klamath Project
consistent with historical operations (from 1961-1997). On April 5 and 6, 2001, the
FWS and NMFS issued biological opinions that established lake levels and river
flows higher than those resulting from historical operations in order to avoid jeop-
ardizing the three listed species.

On April 6, 2001, the Bureau of Reclamation announced that given the serious
drought conditions in the Basin and in order for the Bureau to operate the Project
consistent with its ESA and tribal trust obligations, no water would be made avail-
able for delivery from Upper Klamath Lake to Project contractors or to refuges. The
Bureau believed this was necessary to comply with the biological opinions issued by
the FWS and NMFS. Water was to remain in Upper Klamath Lake for the protec-
tion of endangered suckers or be sent down the river for the protection of the threat-
ened coho salmon.

Reclamation provided only minimal amounts of water for irrigation, including
about 70,000 acre-feet of Project water to areas served from Clear Lake and Gerber
Reservoir (the full entitlement for those areas). No water was delivered to areas
served by Upper Klamath Lake from April to July for irrigation or refuges. On
July 24, the Secretary announced, following mid-season reassessment of available
water resources, that 70,000 to 75,000 acre-feet would be released for Project farm-
ers from Upper Klamath Lake. This water was delivered. Subsequently, the Sec-
retary purchased an additional 3,700 acre-feet of water for the refuges to help win-
tering threatened bald eagles and migratory waterfowl.

The decision made in April of 2001 not to provide water to project contractors had
devastating impacts on many people in the Klamath Basin. While we were deeply
concerned about the possible social and economic consequences of these decisions,
we believed we had to execute our ESA and tribal trust responsibilities.

It is inarguable that, for people to have confidence in decisions made on the basis
of scientific judgments, we should have scientific processes that warrant such con-
fidence. In this case, persistent charges that the decisions were not supported by
the existing data made it clear that public confidence was shaken. Because of this,
and because of our concerns over lack of independent scientific review, we an-
nounced in June that we would solicit an external review of the science used in the
Klamath River biological assessments and biological opinions.

The Secretary of the Interior and the Secretary of Commerce arranged for the
National Research Council of the National Academy of Sciences to conduct an inde-
pendent review of the scientific basis for the 2001 FWS and NMF'S biological opin-
ions and the Bureau of Reclamation’s 2001 biological assessment. We asked that an
interim report be issued by January 31, 2002, so that preliminary findings would
be available when the Departments were preparing new assessments and opinions
for the upcoming Klamath Project operating year.

The National Research Council Committee on Endangered and Threatened Fishes
in the Klamath River Basin, formed specifically for this review, issued a Draft In-
terim Report on February 6, 2002. (The final interim report will be available in
April, the final report in March of 2003.)

Among its most significant preliminary findings, the NRC Draft Interim Report
found “strong scientific support” for all of the determinations and recommendations
included in the biological opinions, except for what in this case were the most cru-
cial determinations related to lake water levels and minimum stream flows.2 The
Report then concludes that “...there is no substantial scientific foundation at this
time for changing the operation of the Klamath Project to maintain higher water

1Draft Interim Report, Summary, p.1.
2 Draft Interim Report, p. 2.
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levels in Upper Klamath Lake for the endangered sucker populations or higher min-
imum flows in the Klamath River main stem for the threatened coho population.”s

Further, the Draft Interim Report also states, “At the same time, the committee
concludes that there is no scientific basis for operating the lake at mean minimum
levels below the recent historical ones (1990-2000) as would be allowed under the
USBR proposal. Operations leading to lower lake levels would require acceptance
of undocumented risk to suckers.”*

The NRC committee makes it clear that the conclusions in the Draft Interim Re-
port are not final. It states, “The committee’s conclusions are subject to modification
in the future if scientific evidence becomes available to show that modification of
flows or water levels would promote the welfare of the threatened and endangered
species under consideration by the committee. The committee will make a more
comprehensive and detailed consideration...over the next year, during which time it
will develop final conclusions.”®

Upon receipt of the Draft Interim Report, Secretary Norton instructed Dr. Steve
Williams, the newly confirmed Director of the Fish and Wildlife Service, and John
Keys, Commissioner of the Bureau of Reclamation, to evaluate the NRC findings.

Thus, the Bureau of Reclamation, in its recent final 2002 Biological Assessment,
contemplates lake levels and river flows that are consistent with the conclusions in
the Draft Interim Report.

The Fish and Wildlife Service and the National Marine Fisheries Service will con-
sider the conclusions of the Draft Interim Report during the section 7 consultation
with the Bureau, which was formally initiated by the Bureau on February 27, 2002,
and during preparation of their biological opinions.

In light of the NRC comments, we need to that ensure our decisions are based
on accurate and reliable science and that our science is consistent with the Sec-
retary’s general goals for science within the Department. These goals are: high eth-
ical and professional standards, appropriate training and allocation of staff re-
sources, independent review of science when appropriate and time permits, active
participation with our state partners, fish and game agencies and others, and effec-
tive communication with OMB, Congress, and the public.

Research continues in the Klamath Basin to improve the science base. Public Law
106-498 directed the Secretary to complete ongoing hydrologic surveys in the Klam-
ath Basin conducted by the U.S. Geological Survey. The study has four phases and
is scheduled to be completed in Fiscal Year 2005. The Act also authorized the Sec-
retary to compile information on native fish species in the Upper Klamath River
Basin, upstream of Upper Klamath Lake. A compilation of existing information is
currently underway, and will be used to determine the necessity of further studies.

We will see that these studies are given very high priority. We fully appreciate
the necessity of these and other projects to work toward a sustainable future within
the basin, both for those who live and work there and for the wildlife we are pledged
to conserve.

In this first year of the Administration, Klamath has occupied a great deal of our
time and effort. Among other things, it has brought into sharp focus our need to
assess the development and application of science by the Department in addressing
the goals of providing sufficient water supply while complying with Federal environ-
mental laws and meeting tribal trust obligations.

This concludes my prepared testimony. I am pleased to answer any questions you
may have.

3 Draft Interim Report, p. 3.
4 Draft Interim Report, p. 3.
5Draft Interim Report, p. 4.
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The CHAIRMAN. Dr. Hogarth?

STATEMENT OF WILLIAM T. HOGARTH, DIRECTOR,
NATIONAL MARINE FISHERIES SERVICE

Mr. HOGARTH. Good morning, Chairman Hansen and distin-
guished members of the Committee. I am Bill Hogarth, the Assist-
ant Administrator for NOAA Fisheries. Maybe my Southern accent
and fast way of speaking will get me through in 5 minutes, but I
hope you understand.

I want to thank you for the opportunity to participate in this im-
portant hearing. I have a few opening comments and request that
my written statement be included in the record.

First, I would like to advise you of what we are already doing
to address the Klamath situation. On March 1, the President an-
nounced the establishment of the Klamath River Basin Federal
Working Group, which is comprised of the Secretaries of Com-
merce, Interior, Agriculture, and the Chairman of the CEQ. The
primary mission of this group is to advise the President on imme-
diate and long-term solutions to the complex issues in the Klamath
Basin and will include input from the stakeholders. The Depart-
ment of Commerce and NOAA under Admiral Laudenbacher will
work closely with our Federal partners to yield productive results.

Second, on February 28, NMFS received the Bureau of Reclama-
tion’s biological assessment for operations for 2002 through 2012.
Our review of the document is underway and our immediate goal
is to conduct a prompt, thorough review and provide a biological
opinion regarding plans to deliver water to Klamath farmers in a
timely fashion.

Third, NMFS will continue to work with the Department of the
Interior and other interests to identify measures to improve condi-
tions for threatened coho salmon, not just in 2002, but for the long
term. I would also like to commend Representative Walden and
others for supporting legislation to conserve water, enhance water
storage, and improve water quality in the Klamath River and its
tributaries.

Fourth, NMFS scientists will seek to update, expand, and incor-
porate new data to improve the understanding of threatened coho
and their habitat. In doing so, NMFS will produce better science
to guide actions affecting project operations, water quality, flows
and habitat conditions for coho salmon over the long term.

As you know, coho salmon in the Klamath Basin were listed as
threatened under the ESA in 1997. Since 1997, we have been work-
ing diligently to understand and incorporate new information as it
relates to the annual Klamath project planning process and con-
sultation.

As you know, the drought last year, one of the worst ever, inten-
sified the competition among the water needs in the region. It re-
sulted in very contentious operating planning in the Klamath. The
2001 biological opinion included alternative river flow recommenda-
tions for the period April to September. Based on the spawning
habitat modeling results, NMFS concluded that the increased flows
would aid the passage and spawning of coho habitat. The Bureau
of Reclamation and PacifiCorp acted in accordance with NMFS’ rec-
ommended flows to avoid jeopardy as set out in the biological
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opinion. These actions contributed to irrigation water shortages for
Klamath farmers.

Last year, the administration sought an independent scientific
review of the information used in the 2001 biological opinion. As
you are aware, we contracted with the National Academy of
Sciences. We have their interim report and now we are awaiting
their final report within 18 months. I am grateful for the Acad-
emy’s interest to ensure that NMFS and U.S. Fish and Wildlife use
the best peer-reviewed science. The report reinforces that there is
still much to be learned, but NMFS is committed to working with
the U.S. Fish and Wildlife Service, the Bureau of Reclamation, and
other entities to address these issues that were raised by the Acad-
?my so that improved management decisions will be made in the
uture.

We have, however, requested clarification of certain technical
issues regarding the effect of increased flows and the NRC’s anal-
ysis on young coho salmon. As the NRC completes its final report,
we will seek to address these technical issues in order to support
and implement the NRC’s recommendations.

I want to emphasize that we must act together. I am committed
to exploring all options with all interests to find long-lasting and
satisfactory solutions to the difficult challenge of meeting the water
needs for all interests in the Klamath Basin.

Thank you, Mr. Chairman, and I will be happy to address any
questions.

The CHAIRMAN. Thank you.

[The prepared statement of Mr. Hogarth follows:]

Statement of Dr. William T. Hogarth, Director, National Marine Fisheries
Service, National Oceanic and Atmospheric Administration,
U.S. Department of Commerce

Good morning, Chairman Hansen, Ranking Member Rahall, and distinguished
members of the Committee. I am Bill Hogarth, Assistant Administrator for Fish-
eries at the National Oceanic and Atmospheric Administration. On behalf of the De-
partment of Commerce and the National Marine Fisheries Service (NMFS), I want
to thank the Committee for the opportunity to participate in this important hearing
on the National Academy of Sciences= Draft Interim Report on Endangered and
Threatened Species in the Klamath Basin. I have a few opening comments and re-
quest that my written statement be included in the record.

Before I comment on the National Academy of Sciences report, I want to advise
the Committee about a few key things we are already doing to address the Klamath
situation.

As you know, over the past year the Administration has devoted substantial, sen-
ior level attention to finding solutions to the complex Klamath Basin issues. Most
recently, on March 1st, the President announced the establishment of the “Klamath
River Basin Federal Working Group”—comprised of the Secretaries of Commerce,
Interior, Agriculture and the Chairman of the Council on Environmental Quality.
The primary mission of this group is to advise the President on immediate and long-
term solutions to enhance water quality and quantity and other complex issues in
the Klamath Basin. The Working Group will solicit and include input from all stake-
holders in its recommendations to the President. The Department of Commerce and
NOAA, under the direction of Admiral Lautenbacher, will work closely with our
other Federal partners to yield productive results.

Second, NMFS recently received the U.S. Bureau of Reclamation’s (BOR) biologi-
cal assessment for operations during the period of 2002 to 2012. Our review of this
document is underway, and we have been working through the issues. Our imme-
diate goal is to conduct a prompt, thorough review, and to provide a biological opin-
ion regarding plans to deliver water to Klamath farmers in a timely fashion. I can
assure the Committee that we will work hard to get the work completed as soon
as possible, and I will be monitoring the progress of our efforts very closely.
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Third, NMFS will continue to work with BOR, the U.S. Fish and Wildlife Service
(USFWS), and other Federal, state, and tribal interests to identify what measures
can be taken to improve conditions in the Klamath River and its tributaries for
threatened coho salmon—not just in 2002, but for the long-term. We must develop
long-term management actions to provide certainty for farming, wildlife, fishing,
and cultural interests, while also providing a sound basis for protecting and con-
serving fish populations. I commend Representative Walden and Herger, Senators
Gordon Smith and Wyden and others for their support for legislation to conserve
water, enhance water storage, and improve water quality in the Klamath River and
its tributaries.

Fourth, NMFS scientists, in conjunction with others, will seek to update, expand,
and incorporate new data to improve the understanding of threatened coho and
their habitat, and in doing so, will produce better science that will guide actions af-
fecting project operations, water quality, flows, and habitat conditions for coho salm-
on in the Southern Oregon and Northern California regions over the long-term.

I will now briefly describe the chronology of NMFS’ involvement in the Klamath
issue and its development of the 2001 Klamath Biological Opinion for coho.

Water Quantity and Quality Demands for Coho Salmon in the Klamath

Long-term planning efforts for Klamath Project operations began following a
drought in 1994, which focused attention on competing needs for water in the Klam-
ath Basin. Interest faded somewhat in the mid- to late 1990s, when the upper
Klamath River Basin experienced normal to above-normal water supply conditions.

In 1997, NMFS listed Southern Oregon/Northern California Coast coho salmon as
threatened under the Endangered Species Act. Critical habitat was designated
shortly after that. Prior to 1997, little information was available regarding the rela-
tionship between Klamath River flows and the biological requirements of salmon
and steelhead. This was particularly true for coho salmon, as this species is inher-
ently difficult to study both because of its life history and because the populations
of coho salmon are depressed.

Since 1997, a number of groups have gathered data and have developed analyses
regarding the relationship between Project operations and other activities in the
Basin, river flows, fish habitat, and water quality. Over the past few years, NMFS
has worked diligently to understand and incorporate this new information, almost
on a real time basis, as the new information relates to the annual planning process
and consultations that have occurred.

As you may know, in the fall and winter, adult coho salmon enter the Klamath
River and tributaries and spawn between October and February. Sufficient flows
provide upstream passage and tributary access and allow for spawning in the
mainstem river. In the spring, coho salmon hatch, emerge as small fish called “fry”
and migrate to the river’s edge between February and early June. Fry require ap-
propriate habitat in order to grow and avoid predation. Current information shows
that this type of habitat is generally found at the edges of a river.

Throughout the summer, juvenile coho salmon require appropriate habitat includ-
ing acceptable water temperatures and quality. Water temperatures in the
mainstem of the Klamath River regularly exceed optimum levels for salmon during
summer months. Accordingly, juvenile salmon are believed to seek cooler water in
available “thermal refugia” near springs and in tributaries featuring better habitat.

For the next six months, juvenile salmon continue to grow and remain in fresh
water habitat. Between April and June, coho salmon juveniles from the previous
year’s cohort transition to the “smolt” life stage, and migrate to the ocean. During
this period, flows need to be sufficient to provide adequate forage, predator avoid-
ance, and passage conditions.

As you know, the drought last year—one of the worst ever—again focused the in-
tense competition amongst water needs in the region and resulted in rushed and
contentious operation planning for the Project.

NMFS and the 2001 Biological Opinion

In January 2001, BOR submitted a biological assessment to NMFS on its pro-
posed project operation. BOR’s proposed action was to operate the Klamath Project
in the same manner as it had historically done over the years. During the develop-
ment of the 2001 biological opinion, NMFS first considered all known minimum
Klamath River flow recommendations developed by biologists over the past 50 years,
including: (1) 1950s recommendations based on limited physical measurements and
the professional judgment of California Department of Fish and Game biologists; (2)
recommendations previously prepared for the Yurok Tribe; and (3) recommendations
based on a number of available methods, outlined in the Phase I Flow Study by the
Institute for Natural Systems Engineering (also known as the “Hardy Study” from
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Utah State University). NMFS also considered other temperature and habitat mod-
elinég results that were available at the time the 2001 biological opinion was devel-
oped.

Based upon these sources, in April 2001, NMFS determined that Reclamation’s
proposed operation of the Project was likely to jeopardize the continued existence
of Klamath Basin coho salmon. The Biological Opinion provided alternative river
flow recommendations for the period of April to September 2001. Based on spawning
habitat modeling results, NMFS concluded that mainstem passage and spawning
habitat, and tributary access, would be adequate with a flow of 1,300 cubic feet per
second—the minimum flow for this time period that was previously established by
FERC. Habitat modeling for young-of-the-year coho salmon in the mainstem Klam-
ath River indicated that under BOR’s proposed 2001 action, habitat would be se-
verely restricted. BOR and PacifiCorp, the manager of several dams on the Klamath
River, acted in accordance with NMFS’ recommended flows to avoid jeopardy as set
out in the Biological Opinion. These actions contributed to irrigation water short-
ages that Project farmers suffered in 2001.

Beginning 1n late June, water temperatures in the mainstem Klamath River gen-
erally become too warm for salmon and steelhead. Most juvenile salmon in the
mainstem likely make periodic use of “cool water refuges,” areas in the river that
are cooler than ambient conditions. While NMFS generally believes that water
should be managed in the mainstem to optimize cool water refuges and, to the ex-
tent possible, optimize water temperatures and quality for salmon, little is known
about how to specifically accomplish these goals in the Klamath River. As a result
of the uncertainties and because tributaries would contribute very little water to the
mainstem during the dry 2001 summer, NMFS, in its 2001 Biological Opinion, rec-
ommended the flows be set at 1,000 cubic feet per second, consistent with available
biologist recommendations to date. This level of summer flow lies between FERC’s
minimum flows and the Phase I Flow Study Report recommended flows.

National Academy of Sciences Report

Last year, Secretary Evans and Secretary Norton called for an independent sci-
entific review of the NMFS, USFWS and BOR’s use of information in the 2001 Bio-
logical Opinions for Klamath Project operations. NMFS, USFWS, and BOR con-
tracted with the National Academy of Sciences to provide an interim report within
a few months, and a final report within about 18 months of the request.

I am grateful for the Academy’s National Research Council’s (NRC) dedication of
time and analysis to ensure that NMFS and USFWS use the best peer-reviewed
science. I have carefully reviewed the NRC’s recently released interim report. The
report points out four main conclusions: (1) there was strong scientific support for
all Reasonable and Prudent Alternative requirements in the two Biological Opinions
except for the alternative water management recommendations; (2) the proposed op-
eration of the 2001 Klamath Project operation in the Bureau of Reclamation’s Bio-
logical Assessment was not supported by available scientific information; (3) the
flow recommendations included in the 2001 Biological Opinions prepared by NMFS
and USFWS were not supported by available scientific information; and (4) there
is no convincing scientific justification at the present time for deviating from the
operational practices in place between 1990 and 2000.

The NRC’s analysis reinforces that there is still much to be learned, and that pol-
icy decisions affecting the Klamath Basin need to be based on complete data, anal-
yses, and modeling. NMFS is committed to working with USFWS, BOR, and other
entities toward more informed and better water and fish management decisions in
the future. I recently sent a letter to Dr. William Lewis, chairman of the NRC com-
mittee that drafted the report, requesting clarification of certain technical issues re-
garding the effect of increased flows in the NRC’s analysis on young coho salmon.
As the NRC completes its final report, we will seek to address these technical issues
in order to develop a robust opinion to support and implement the NRC’s rec-
ommendations.

As the NRC’s findings highlight, additional information is needed in order to de-
velop better, longer-lasting water management solutions. Development of appro-
priate strategies may require a high level of scientific effort supported by sufficient
funding. The proactive involvement of all interested parties will also be required to
ensure that the scientific basis for providing for the needs of fish—as well as the
needs of farmers, tribes, recreational fishermen and other users in the Basin—are
understood and supported by all who are affected by Federal management decisions.

I want to restate that we must act together to resolve these issues. I am com-
mitted to exploring all options with all interests to find long-lasting and satisfactory
solutions to the difficult challenge of meeting the water needs for all interests in
the Klamath Basin.
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Thank you, Mr. Chairman, for the opportunity to address this Committee. I would
be happy to address any questions that you or other members of the Committee may
have.

The CHAIRMAN. Dr. Lewis?

STATEMENT OF WILLIAM M. LEWIS, JR., CHAIRMAN,
COMMITTEE ON ENDANGERED AND THREATENED FISHES IN
THE KLAMATH RIVER BASIN, NATIONAL RESEARCH
COUNCIL/NATIONAL ACADEMY OF SCIENCES

Mr. LEwis. My name is William Lewis. I am a faculty member
at the University of Colorado in Boulder. I am currently serving as
Chair of the National Research Council’s Committee on Endan-
gered and Threatened Fishes in the Klamath River Basin. I have
made a written statement that I hope can be accepted by the
Committee as part of my testimony.

The CHAIRMAN. All of your written statements will be included
in the record.

Mr. LEwis. Thank you. The Committee, as you know, has com-
pleted part of its work and has presented that work in the form
of an interim report and will complete the rest of its work over the
next year, at which time it will file a final report. I am here to re-
port on the content of the interim report.

As you said, Mr. Chairman, the considerable water resources of
the Klamath River Basin are used extensively for irrigation. They
are managed partly by private interests and partly by the Federal
Government. The Federal Government’s role is in managing the
Klamath River project, which is about 90 years old now and in-
volves contracts for delivery of water for irrigation purposes to
about 200,000 acres of irrigated land in the upper part of the basin,
for the most part. These water rights are very senior and they have
provided water steadily.

In 2001, there was a severe drought. Because of the seniority of
the water rights, normally, we would have expected water to go to
farmers despite the drought. However, in 2001, two jeopardy opin-
ions were issued on three species of fish, threatened and endan-
gered fish, in the Klamath River Basin. The U.S. Fish and Wildlife
Service issued a jeopardy opinion on two species of sucker that are
limited in their distribution to the Klamath Basin, the lost river
sucker and the short nosed sucker. The National Marine Fisheries
Service, at the same time virtually, issued a jeopardy opinion on
coho salmon in the Klamath River Basin.

Both of these opinions contained elements relating to water man-
agement, Mr. Chairman, as you mentioned. These opinions called
for, among other things, which I will mention in a moment, higher
water levels in Klamath Lake than had historically been main-
tained and higher flows in the lower part of Klamath main stem
than had normally been maintained.

The Department of the Interior and other government agencies
realized, of course, that the opinions were overriding to the con-
tracts for water delivery. Consequently, there was virtually no de-
livery of water for agriculture because of the conflicting need to
provide water for environmental purposes pursuant to these opin-
ions.
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The government, through the Department of the Interior, De-
partment of Commerce, perceived that it would be good to have a
review of the scientific basis for all elements of the opinion, includ-
ing those related to water deliveries, and that was why the
Committee was formed in the National Research Council to address
that issue. The issue delivered to us for interim work was to evalu-
ate the scientific validity or scientific basis for the elements of the
opinion, particularly the prudent action components of the opinion.

The Committee met and considered a bushel full of documents
and heard commentary and testimony and deliberated and reached
a consensus opinion, which it delivered in its written report and
has discussed since with all interested parties.

For the endangered suckers, through the U.S. Fish and Wildlife
Service, the Committee found that components of the opinion, for
the most part, were valid. For example, the U.S. Fish and Wildlife
Service recommended that water diversion structures be screened
because it has been known for 10 years that hundreds of thousands
of these endangered suckers are entrained and killed in these man-
agement structures. They are not screened at present, none of
them, and so forth. Other recommendations were endorsed by the
Committee based on evidence presented in the opinion. However,
the Committee could not endorse a recommendation on higher
mean water levels because the evidence at hand, which is consider-
able, was not supportive of that recommendation.

For the National Marine Fisheries Service, likewise, the
Committee supported two out of three components of the rec-
ommended alternative, but it could not support a recommendation
on higher flows in the main stem because it did not feel that the
evidence for that recommendation was whole and complete and
convincing. In particular, the Committee was concerned that the
National Marine Fisheries Service had not yet had the opportunity
to analyze, model, predict the effect of releasing additional water
that might be excessively warm on the welfare of the salmon in the
main stem.

The Committee will now proceed with additional studies and
with a wider-ranging inquiry into the requirements of these fish for
the long-term future. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Dr. Lewis.

[The prepared statement of Mr. Lewis follows:]

Statement of William M. Lewis, Jr., Ph.D., Chairman of the Committee on
Endangered and Threatened Fishes in the Klamath River Basin, National
Research Council, National Academy of Sciences, and Professor of Envi-
ronmental Science, Director, Center for Limnology, Cooperative Institute
for Research in Environmental Sciences, University of Colorado, Boulder,
Colorado

Good morning, Mr. Chairman and members of the Committee. My name is Wil-
liam M. Lewis, Jr. I am professor of Environmental Science and Director of the Cen-
ter for Limnology at the University of Colorado’s Cooperative Institute for Research
in Environmental Sciences. Presently I am serving as chair of the National Re-
search Council’s Committee on Endangered and Threatened Fishes in the Klamath
River Basin. The National Research Council (NRC) is the operating arm of the
National Academy of Sciences, National Academy of Engineering, and the Institute
of Medicine; it was chartered by Congress in 1863 to advise the government on mat-
ters of science and technology. The work of the NRC committee that I now chair
is sponsored by the Bureau of Reclamation and the U.S. Fish and Wildlife Service
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of the Department of Interior and the National Marine Fisheries Service of the De-
partment of Commerce.

My purpose before the House Committee on Resources today is to describe the
content of the NRC committee’s Interim Report, which was issued in February 2002,
and the means by which the NRC committee reached the conclusions given in this
report.

The Klamath River Basin has an abundance of aquatic environments, including
perennial streams and rivers, shallow lakes, and wetlands. Among the great diver-
sity of organisms that can be found in these environments are the Lost River and
shortnose suckers and coho salmon belonging to the Southern Oregon/Northern
California Coasts (SONCC) evolutionarily significant unit (ESU) of this species. The
Lost River and shortnose suckers are restricted in distribution to the Klamath River
Basin, while the SONCC coho salmon is found in the Klamath River Basin and in
adjoining river basins. Because of low abundance and restricted distribution, the
Lost River and shortnose suckers were listed Federally as endangered under the En-
dangered Species Act (ESA) in 1988. For similar reasons, the Klamath Basin coho
salmon was listed as threatened under the ESA in 1997.

The Lost River and shortnose suckers are large, long-lived species that once
reached great abundances in the Klamath River Basin. By the 1960s, it became
clear that these species had decreased greatly in abundance. Because excessive har-
vesting was considered a contributor to decline in the populations, fishing was re-
stricted and presently is essentially prohibited. The populations remain small, how-
ever, as compared with their very high abundances in the early part of the 20th
century. Factors that may explain the failure of these species to increase in abun-
dance in the absence of harvest include pollution of Upper Klamath Lake with nu-
trients that cause harmful changes in its water quality, introduction of non-native
species leading to increased predation and competition, blockage of tributaries used
by some portions of the population for spawning, destruction of habitat, and entrain-
ment of fish into water management structures.

The Klamath Basin coho also has shown great declines in abundance since the
middle of the 20th century. Although no reliable population estimates are available,
direct observation of spawning runs indicates that the native coho now is present
only in small numbers, whereas it was earlier a major component of the total
salmonid population in the Klamath Basin. Factors contributing to the decline of the
coho may include excessive harvest, which is now largely curtailed, loss of tributary
habitat, blockage of migration pathways, warming of waters in reservoirs and in
tributaries where riparian vegetation has been removed and flows have been re-
duced, physical degradation of tributary habitat, introduction of large numbers of
hatchery-reared coho on an annual basis, and manipulation of the hydrologic regime
for water management purposes.

The extensive water resources of the Klamath River Basin are managed in large
part by the U.S. Bureau of Reclamation (USBR) through its Klamath Project. The
Klamath Project, which was initiated in 1908 and reached its present operating con-
figuration in 1960, consists of an extensive system of canals, pumps, diversion struc-
tures, and dams capable of routing water to approximately 220,000 acres of irri-
gated farmlands in the Klamath Basin. At and below points of diversion and im-
poundment, the Klamath Project may be harmful to the welfare of the two endan-
gered sucker species. Potential mechanisms of harm to the species that have been
identified by Federal fisheries biologists and others include blockage of migration
routes, entrainment of fish of all ages in canals and other management structures,
and alteration of flows and water levels either with respect either to quantity or
seasonal timing. These factors related to the Klamath Project are primarily of con-
cern in Upper Klamath Lake and its outlet, the Lost River drainage including Clear
Lake, and the Tule Lake sumps, which are hydrologically connected to the Lost
River. Downstream, on the main stem of the Klamath River and its tributaries, the
Klamath Project also potentially has adverse effects on the threatened coho salmon.
The salmon, which presently cannot access portions of the Klamath River Basin
above Iron Gate Dam, could be affected in a variety of ways by depletion of flows
and alteration of seasonality of flows in the main stem through operation of the
Klamath Project.

Because of the potential for connections between operation of the Klamath Project
and adverse influences on the welfare of the two endangered sucker species and the
threatened coho salmon population, the USBR prepared a biological assessment of
the effects of Klamath Project operations for the two endangered sucker species
(2001) and a separate, similar assessment for the coho salmon (2001). These assess-
ments contain recommendations on lake levels and main-stem flows in the Klamath
River that the USBR judged adequate for protection of the threatened and endan-
gered species. The assessments were submitted to the USFWS for evaluation with
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respect to the two sucker species and to the National Marine Fisheries Service for
evaluation with respect to the coho salmon.

The USFWS and the NMFS both issued biological opinions and accompanying
reasonable and prudent alternatives during 2001. In a detailed review of informa-
tion on fish, water quality, and habitat as well as background information from the
literature on the requirements of the species, the USFWS found that the proposals
of the USBR would leave the two sucker species in jeopardy. As a reasonable and
prudent alternative, the USFWS proposed screening of water management struc-
tures to prevent entrainment of suckers, establishment of adequate dam passage fa-
cilities, restoration of habitat, adaptive management of water quality, interagency
coordination for operations during dry years, further studies of sucker populations,
and a schedule of lake levels higher than those recommended by USBR in its assess-
ment. Similarly, the NMFS found the proposals of USBR inadequate to avoid jeop-
ardy of the threatened coho and proposed a reasonable and prudent alternative in-
volving reduced rates of change in flow (ramping rates) below main-stem dams to
prevent stranding of coho, interagency coordination, and minimum flows in the
Klamath River higher than those proposed by the USBR.

During year 2001, a severe drought occurred in the Klamath River Basin. Having
received the two biological opinions relevant to operation of the Klamath Project, the
U.S. Department of the Interior (DOI) determined that it could not authorize deliv-
ery of water from the Klamath Project for agricultural use without first meeting the
requirements for minimum lake levels in Upper Klamath Lake and for minimum
flows in the main stem of the Klamath River below Iron Gate Dam. Thus, the avail-
ability of water through the Klamath Project to irrigators was severely restricted,
and substantial loss of agricultural production occurred in the farmed areas nor-
mally served by the Klamath Project.

Following the irrigation season of 2001, the DOI requested that the National
Academy of Sciences form a committee through the National Research Council to
undertake a two-part study of the endangered and threatened species in the Klam-
ath River Basin. The purpose of the first part of the study, which was completed
in February 2002, was to analyze and reach conclusions about the scientific support
for the biological opinions issued by the USFWS and the NMFS. The second part
of the work, which will be in progress until May of 2003, involves a broader exam-
ination of the overall requirements for maintenance and welfare of the threatened
and endangered fishes over the long term. The NRC committee met during Novem-
ber 2001 in Sacramento after reading the assessments, biological opinions, and re-
lated literature and data summaries relevant to the threatened and endangered
fishes. At its meeting, the committee heard presentations from scientists involved
in studying the fishes and their environment and took public testimony. The com-
mittee then began deliberations and came to consensus opinions that it refined over
the next two months. The committee’s interim report was peer reviewed and re-
leased by the NRC on January 31, 2002.

The NRC committee concluded that all components of the biological opinion issued
by USFWS on the endangered suckers have substantial scientific support except for
the recommendations concerning minimum water levels for Upper Klamath Lake.
Despite the availability of a substantial amount of data collected by Federal sci-
entists and others, no clear connection has been documented between low water
level in Upper Klamath Lake and conditions that are adverse to the welfare to the
suckers. For example, incidents of adult mortality (fish kills) have not been associ-
ated with years of low water level. Extremes of chemical conditions considered
threatening to the welfare of the fish have not coincided with years of low water
level, and the highest recorded recruitment of new individuals into the population
occurred through reproduction in a year of low water level. Thus, the committee con-
cluded that there was as of February 2002 no sound scientific basis for recom-
mending an operating regime for the Klamath Project that seeks to ensure lake lev-
els higher on average than those occurring between 1990 and 2000. At the same
time, the committee could not find a sound scientific basis for operating the lake
at mean minimum levels below the recent historical ones (1990-2000), as would be
allowed under the USBR proposal. Operations leading to lower lake levels would re-
quire acceptance of undocumented risks to the suckers.

The NRC committee found a sound scientific basis for recommendations in the
NMFS biological opinion involving coordination of operations and reduction of
ramping rates for flows below the main stem dams. The committee did not, however,
find sound scientific basis for NMFS recommendations on increased minimum flows
in the Klamath River main stem. Tributary conditions appear to be the critical fac-
tor for the coho population, and are not addressed through operations of the Klam-
ath Project. Increases in habitat associated with increased flows in the main stem
were projected entirely through computer modelling and are subject to considerable



20

uncertainty. Even if additional habitat is achieved in the main stem through in-
creased flows, benefits to the fish are very uncertain in view of the poor condition
of tributary waters. Finally, the committee found that water needed to sustain high-
er flows in the main stem during dry years would likely be originating from res-
ervoirs, and could during summer months result in additional warming of waters
in the main stem, thus potentially having a negative effect on coho. The committee
also concluded, however, that the proposals of the USBR are without significant sci-
entific support insofar as they would allow operation of the river at lower mean
water levels in the main stem than have historically been the case. Reduction of
flows in the main stem to an additional degree would produce undocumented risks
to the species.

The committee’s conclusions are subject to modification in the future if scientific
evidence becomes available to show that modification of flows or water levels would
promote the welfare of the threatened and endangered species under consideration
by the committee. The committee will make a more comprehensive and detailed con-
sideration of the environmental requirements of the endangered suckers and threat-
ened coho in the Klamath River Basin over the next year, during which time it will
develop final conclusions.

Thank you for inviting me to testify. I would be happy to answer any questions
the Committee might have.
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SUMMARY

The Klamath River Basin, which drains directly to the Pacific Ocean from parts
of southern Oregon and northern California, contains endemic freshwater fishes and
genetically distinctive stocks of anadromous fishes. Endemic freshwater fishes in-
clude the shortnose sucker (Chasmistes brevirostris) and the Lost River sucker
(Deltistes luxatus). These long-lived and relatively large species, which live pri-
marily in lakes but enter flowing waters or springs for spawning, were sufficiently
abundant during the nineteenth and early twentieth centuries to support commer-
cial fisheries. During the last half of the twentieth century, these species declined
so much in abundance that they were listed in 1988 as endangered under the
Federal Endangered Species Act (ESA). In addition, the genetically distinctive
Southern Oregon/Northern California Coast (SONCC) coho salmon (Oncorhynchus
kisutch), an evolutionary significant unit (ESU) of the coho salmon, depends on the
Klamath River main stem for migration and on tributary waters for spawning and
growth before entering the Pacific for maturation. The Klamath Basin coho has de-
clined substantially over the last several decades and was listed as threatened
under the ESA in 1997.

Factors contributing to the decline in abundance of the endangered suckers and
threatened coho in the Klamath River Basin are diverse and, in some cases,
incompletely documented. Factors thought to have contributed to the decline of the
endangered suckers include degradation of spawning habitat, deterioration in the
quality of water in Upper Klamath Lake, overexploitation by commercial and
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noncommercial fishing (now regulated), introduction of competitive or predaceous
exotic species, blockage of migration routes, and entrainment of fish of all ages in
water-management structures. Factors contributing to the decline of coho salmon
are thought to include earlier overexploitation by fishing as well as continuing deg-
radation of tributary habitat and reduced access to spawning areas. The threatened
coho salmon also may be affected by changes in hydrologic regime, substantial
warming of the main stem and tributaries, and continuing introduction of large
numbers of hatchery-reared coho, which are derived only partly from native stock.

The U.S. Bureau of Reclamation’s (USBR) Klamath Basin Project (Klamath
Project) is a system of main-stem and tributary dams and diversion structures that
store and deliver water for agricultural water users in the Upper Klamath Basin
under contract with the USBR. After the listing of suckers in 1988 and coho in
1997, the USBR was required to assess the potential impairment of these fishes in
the Klamath River Basin by operations of the Klamath Project. In the assessments,
which were completed in 2001, the USBR concluded that operations of the project
would be harmful to the welfare of the listed species without specific constraints on
water levels in the lakes to protect the endangered suckers and on flows in the
Klamath River main stem to protect the threatened coho salmon.

After release of the USBR assessment on the endangered suckers (February 2001)
and following procedures required by the ESA, the U.S. Fish and Wildlife Service
(USFWS) in April 2001 issued a biological opinion based on an extensive analysis
of the relevant literature and field data. The biological opinion states that the en-
dangered suckers would be in jeopardy under USBR’s proposed Klamath Project op-
erations. The USFWS proposed a reasonable and prudent alternative (RPA) for op-
eration of the Klamath Project. The RPA requires screening of water-management
structures to prevent entrainment of suckers, adequate dam passage facilities, habi-
tat restoration, adaptive management of water quality, interagency coordination in
the development plans for operating the Klamath Project during dry years, further
studies of the sucker populations, and a schedule of lake levels higher than those
recommended by the USBR in its assessment.

The National Marine Fisheries Service (NMFS), which assumes responsibility for
the coho because it is anadromous, issued a biological opinion in April 2001 indi-
cating that the operation of the Klamath Project as proposed by the USBR assess-
ment of January 2001 would leave the coho population in jeopardy. The NMFS for-
mulated an RPA incorporating reduced rates of change in flow (ramping rates)
below main-stem dams to prevent stranding of coho, interagency coordination in-
tended to optimize use of water for multiple purposes, and minimum flows in the
Klamath River main stem higher than those proposed by USBR.

During 2001, a severe drought occurred in the Klamath River Basin. The U.S. De-
partment of the Interior (DOI) determined that the newly issued biological opinions
and their RPAs must prevail; thus, water that would have gone to irrigators was
directed almost entirely to attempts to maintain minimum lake levels and minimum
flows as prescribed in the two RPAs. The severe economic consequences of this
change in water management led DOI to request that the National Research Coun-
cil (NRC) independently review the scientific and technical validity of the govern-
ment’s biological opinions and their RPAs. The NRC Committee on Endangered and
Threatened Fishes in the Klamath River Basin was formed in response to this re-
quest. The committee was charged with filing an interim report after approximately
less than 3 months of study and a final report after about 18 months of study (see
statement of task, Appendix). The interim report, which is summarized here, focuses
on the biological assessments of the USBR (2001) and the USFWS and NMFS bio-
logical opinions of 2001 regarding the effects of Klamath Project operations on the
three listed fish species. The committee conducted a preliminary assessment of the
scientific information used by the agencies and other relevant scientific information,
and has considered the degree to which the biological opinions are supported by this
information. During November and early December 2001, the committee studied
written documentation, heard briefings from experts, and received oral and written
testimony from the public, and used this information as the basis for its interim
report.

THE COMMITTEE’S PRINCIPAL FINDINGS

The NRC committee concludes that all components of the biological opinion issued
by the USFWS on the endangered suckers have substantial scientific support except
for the recommendations concerning minimum water levels for Upper Klamath
Lake. A substantial data-collection and analytical effort by multiple agencies, tribes,
and other parties has not shown a clear connection between water level in Upper
Klamath Lake and conditions that are adverse to the welfare of the suckers.
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Incidents of adult mortality (fish kills), for example, have not been associated with
years of low water level. Also, extremes of chemical conditions considered threat-
ening to the welfare of the fish have not coincided with years of low water level,
and the highest recorded recruitment of new individuals into the adult populations
occurred through reproduction in a year of low water level. Thus, the committee con-
cludes that there is presently no sound scientific basis for recommending an oper-
ating regime for the Klamath Project that seeks to ensure lake levels higher on av-
erage than those occurring between 1990 and 2000. At the same time, the com-
mittee concludes that there is no scientific basis for operating the lake at mean min-
imum levels below the recent historical ones (1990-2000), as would be allowed
under the USBR proposal. Operations leading to lower lake levels would require ac-
ceptance of undocumented risk to the suckers.

For the Klamath Basin coho, the NMFS RPA involves coordination of operations
as well as reduction of ramping rates for flows below the main-stem dams and in-
creased flows in the Klamath River main stem. Coordination and reduced ramping
rates are well justified. However, the committee did not find clear scientific or tech-
nical support for increased minimum flows in the Klamath River main stem. Al-
though the proposed higher flows are intended to increase the amount of habitat
in the main stem, the increase in habitat space that can occur through adjustments
in water management in dry years is small (a few percent) and possibly insignifi-
cant. Furthermore, tributary conditions appear to be the critical factor for this popu-
lation; these conditions are not affected by operations of the Klamath Project and
therefore are not addressed in the RPA. Finally, and most important, water added
as necessary to sustain higher flows in the main stem during dry years would need
to come from reservoirs, and this water could equal or exceed the lethal tempera-
tures for coho salmon during the warmest months. The main stem already is exces-
sively warm. Juvenile fish living there probably tolerate its temperature only be-
cause of the presence of groundwater seepage or small tributary flows that provide
pockets of cool water. Addition of substantial amounts of warm water could be detri-
mental to coho salmon by reducing the size of these thermal refuges. At the same
time, reduction in main-stem flows, as might occur if the USBR proposal were im-
plemented, cannot be justified. Reduction of flows in the main stem would result in
habitat conditions that are not documented, and thus present an unknown risk to
the population.

CONCLUSION

On the basis of its interim study, the committee concludes that there is no sub-
stantial scientific foundation at this time for changing the operation of the Klamath
Project to maintain higher water levels in Upper Klamath Lake for the endangered
sucker populations or higher minimum flows in the Klamath River main stem for
the threatened coho population. The committee concludes that the USBR proposals
also are unjustified, however, because they would leave open the possibility that
water levels in Upper Klamath Lake and minimum flows in the Klamath River
main stem could be lower than those occurring over the past 10 years for specific
kinds of climatic conditions. Thus, the committee finds no substantial scientific evi-
dence supporting changes in the operating practices that have produced the ob-
served levels in Upper Klamath Lake and the observed main-stem flows over the
past 10 years.

The committee’s conclusions are subject to modification in the future if scientific
evidence becomes available to show that alteration of flows or water levels would
promote the welfare of the threatened and endangered species under consideration
by the committee. The committee will make a more comprehensive and detailed as-
sessment of the environmental requirements of the endangered suckers and threat-
ened coho in the Klamath River Basin over the next year, during which time it will
develop final conclusions.

The CHAIRMAN. We thank the testimony of our witnesses here at
tlflis time. This is an extremely important issue we have in front
of us.

You folks notice on that back wall there is a clock and it has got
two white lights on. That means that members of this Committee
are going to jump up and leave, so we are going to recess for a mo-
ment and go over and vote on whatever this vote is and then we
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will be back. Do not go away. We need you here because we fully
intend to ask you a number of questions.

We will be recessed for just a short time.

[Recess.]

The CHAIRMAN. We again thank the witnesses for their very in-
teresting and excellent testimony. I really kind of get the feeling
we cut you off a little short on that, is that right? If you want to
take another couple minutes and get in something else, we will do
that and then go to questions.

Ms. WOOLDRIDGE. No, I am fine.

The CHAIRMAN. OK.

Ms. WOOLDRIDGE. Thank you.

The CHAIRMAN. We will turn to the gentleman from California,
Mr. Calvert, for any questions he may have.

Mr. CALVERT. I thank the Chairman.

Mr. Chairman, before I chaired the Water and Power Sub-
committee, I had the privilege of chairing the Energy and Environ-
ment Subcommittee on the Science Committee and we were in-
volved with various studies that, unfortunately, came out question-
able, and I am somewhat troubled that science sometimes now is
perceived sometimes as being predetermined outcomes, or worse,
the politicization of science that some universities and possibly re-
searchers in their search for government grants and awards may
again perceive to change the outcome of good science in order to
have the science of the day.

In particular, when I chaired that Committee, we had issues
with a product called MTBE, which was put into the formulation
of gasoline as an oxygenate, which at the time, I think the science,
the EPA was moving too fast in order to understand the long-term
consequence of what MTBE would do to water throughout Cali-
fornia and certainly wherever MTBE was used. Also, in particulate
studies that were done on small particulates that I think when we
got into the issue of asthma and asthmatics for children, whether
or not the issue of indoor air pollution was adequately understood
in relation to outside air.

Now, here we are today, again, and this is very troubling, where
science is again questioned because potentially people may have
used anecdotal information rather than good science to make deci-
sions that have a real effect on people and their lives and their
quality of life and their entire property rights and et cetera.

[The prepared statement of Mr. Calvert follows:]

Statement of The Honorable Ken Calvert, a Representative in Congress
from the State of California

I would like to commend the National Academy of Science for their quick action
in reviewing the information used to recommended operations for the Klamath
Project last year. This open peer review is welcomed and will help to ensure that
policy decisions are based on defensible data and not from other influencing factors.
The desired outcome is to provide recommended actions supported by sound sci-
entific data that will allow the project to be operated for the benefit of the water
users while also supporting the continued existence of the endangered species.

Last year about this same time, Reclamation had prepared their Biological As-
sessment for the Klamath Project Operations; the Fish and Wildlife Service and the
National Marine Fisheries Service were preparing their Biological Opinions; and the
Klamath Project Water Users were preparing their plans for a dry year.

Based on the Reasonable and Prudent Measures of the Biological Opinions of the
Fish and Wildlife Service and the National Marine Fisheries Service, the Project
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was operated to avoid jeopardizing the shortnose sucker, the Lost River sucker and
the coho salmon. As a result, little of the Project water was left for the water users
crops. According to recent studies, the economic impacts exceeded 135 million dol-
lars. This burden was shouldered by approximately 1,400 farmers managing more
than 200,000 acres of farmlands in California and Oregon.

This action led to questions regarding the need to operate the Klamath Project
solely for the benefit of the endangered species. Several members of this committee
requested the independent scientific review of the data used to make the rec-
ommendations for the Klamath Project Operations; to determine if the action was
justified to ensure the continued existence of these endangered species. I want to
thank Secretary Norton for requesting this National Academy of Science inde-
pendent review.

In light of other issues that have come before this committee in recent weeks, the
Canadian Lynx in northern Washington, and the endangered species critical habitat
decisions on the Platte River in Nebraska, it is very important that sound science
and the best information available be used in making resource management deci-
sions. Whether it be the designation of critical habitat or the operations of a water
project, the decisions have a significant impact not only on the endangered species,
but also on the people that use these resources. Therefore, a solid foundation of
sound science is imperative to make good decisions.

Mr. CALVERT. So I guess my question to the panel to start off
with, do you see that in recent times that science is not adequate
enough to be making some of these decisions that have a real effect
on people throughout this country? We can start off with Sue Ellen
Wooldridge.

Ms. WOOLDRIDGE. Thank you. I think what I can say is that I
agree wholeheartedly with you that we have to have a perception
of objectivity, and to that extent, the processes that we go through
to put together our studies is critical for engendering confidence
and objectivity in our decisions.

Mr. CALVERT. Mr. Hogarth?

Mr. HOGARTH. I think, yes, we agree that sometimes the science
is not what we would like to have to make these decisions, but we
do not have that option under the Endangered Species Act. The
courts have ruled in most every case we have had that we have to
say yes or no. I think if you go back and look back in the history,
we used to say in biological opinions that there was insufficient
data to make a decision, and that is what the biological opinion
would say. We have lost every one of those in court. We have to
make a determination based on the best science we have.

For example, in coho, I think if you look at the review that has
been done by the National Academy, it states very clearly there is
a lack of data and I think the lack of data is a real problem we
have in managing our fisheries in the U.S. today. If you look at 900
species that we are responsible for managing, we basically have in-
formation on about 300 to 400 of those species.

Mr. CALVERT. Dr. Lewis?

Mr. LEwis. I think the Committee could easily see that the agen-
cies were in a difficult position in certain cases where there was
not a sufficient amount of information to fully support a component
of the opinion that the agencies felt was important. We were
charged with evaluating the scientific support or scientific validity
of each component of the opinion, but at the same time, we realized
they had to give an opinion based on professional judgment if they
did not have a complete suite of scientific information to support
that opinion.



25

Mr. CALVERT. Mr. Chairman, in closing, the comment I would
make, and I think not just with Fish and Wildlife, but EPA and
other regulatory agencies, I think there is an inherent conflict of
interest when the research and the science is being done by the
regulators themselves. We have brought this up before in EPA, and
I think this is also the case in other regulatory agencies, that we
ought to look at separating the science from the regulatory function
in the future and I hope we can, as a Committee, look into that.
Thank you.

The CHAIRMAN. I thank the gentleman.

The gentleman from California, Mr. Miller.

Mr. MILLER. Mr. Lewis, if I might, Mr. Hogarth just said that
under the Endangered Species Act, which I think the standard was
the best scientific information available, they really did not have
much of an option here in terms of making this determination.
When you reviewed the science here, your test was what? It was
not that standard, is that—

Mr. LEwis. My test and the test of the Committee is, as given
by the contract between the National Academy of Sciences and the
agencies—

Mr. MILLER. Right.

Mr. LEWIS. —and it was a test of scientific validity.

Mr. MiLLER. Where does the phrase “substantial scientific” come
from? Where is that?

Mr. LEwWIS. I cannot quote the task verbatim, but it is available
to you at the end of the interim report as an appendix.

Mr. MILLER. But the threshold for you was different than the
threshold for the agencies in their opinion?

Mr. LEwis. We do not know what threshold the agencies use. We
only know—

Mr. MILLER. You know the law.

Mr. LEwis. —what was assigned to us.

Mr. MILLER. You know what the law requires, right?

Mr. LEWIS. Yes.

Mr. MILLER. Mr. Hogarth, does the law not dictate to use the
best scientific information available?

Mr. HOGARTH. Yes. We have to make a jeopardy determining
using the best science that we have before us.

Mr. MILLER. And in your view, the science was valid, as I under-
stand in your statement, was valid for those jeopardy opinions and
the other works. Yours was simply on the level of the lake, is that
right?

Mr. LEwis. We evaluated each component of the reasonable and
prudent alternative for each of these opinions one by one because
each one had separate scientific justification or basis, and we found
in the case of each of the agencies, the recommendations related to
water, not well enough supported scientifically that we could vouch
for its scientific validity.

Mr. MILLER. Which means what?

Mr. LEwis. Which means they did not have enough evidence to
prove their point, in our judgment.

Mr. MILLER. So then the conclusion was that there was no sci-
entific basis?

Mr. LEwis. That is right.
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Mr. MILLER. That is the conclusion of not enough evidence?

Mr. LEwWIS. That is right.

Mr. MILLER. So there could be a basis for this determination
under further study, could there not be?

Mr. LEwis. Oh, yes. We have not precluded the possibility that
someone could prove by any reasonable scientific standard or tech-
nical criterion that these water levels are needed.

Mr. MILLER. And that determination could be effective. This is
an unadjudicated basin, if I understand, is that correct?

Mr. LEwis. I think the Oregon adjudication is in progress and
there is not any California adjudication.

Mr. MILLER. So the question of the lake level is not settled by
any means.

Mr. LEwis. No. I do not think any scientific matter of this type
is ever finally settled for good.

Mr. MILLER. Yes, but there is also outside action, as I under-
stand it, in the little involvement that I have had. I mean, you
have treaty rights to be adjudicated, you have further findings
under the Endangered Species Act in terms of what is going to
happen here. You have preexisting rights to some of the farm
water claims, if I understand it correctly, all of which can impact
on whether or not water has to be held in this lake or not held in
this lake to meet those needs or not meet those needs in different
water years.

Mr. LEwis. That is correct.

Mr. MILLER. So the suggestion has been here, and I am not say-
ing this is your characterization, but that there is no scientific evi-
dence for doing that, so now the farmers can have all the water
they want. That is not a proper conclusion, if I understand all of
the undone or the yet-to-be-resolved issues resolving this basin.

Mr. LEwIS. The Committee did not make any judgment about the
availability of water to anyone. It only made a judgment as to the
validity of the biological opinion and its components. So the disposi-
tion of water, of course, is a legal matter that we did not deal with.

Mr. MILLER. So as I understand it, the jeopardy decision on the
coho or on the suckers, you left in place. The question is whether
or not the maintenance of the lake level for that purpose is valid
or not.

Mr. LEwIS. Yes, I think that is correct.

Mr. MILLER. And that has not been resolved because there is fur-
ther review that has to take place in that final determination.

Mr. LEwis. Well, let me clarify one thing. The Committee was
not asked to evaluate the validity of the listing of the species or
of their jeopardy. It was asked to evaluate the validity of the com-
ponents of the opinion, which it did, and it separated them into two
groups, those that it felt were well supported, and that is those
that seemed to be in line with the maintenance of welfare for these
fish, and those that did not meet that standard.

Mr. MILLER. So your difference, if I might, Mr. Chairman, your
difference is on the, I guess the mechanism that was in place to
meet the requirements of those jeopardy opinions, that the lake
level was, for the moment, you determined was improper?

Mr. LEwis. Well, it just was not supported sufficiently and there
is quite a bit of information, so we were able to weigh the
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information, the field information, if you wish, against that compo-
nent of the opinion and found out that the two were not mutually
supportive.

Mr. MILLER. Since your finding, there have been a couple of sci-
entists whose work was used or reviewed by your panel and my un-
derstanding is they have differed with your interpretation or said
that it has been misused or misconstrued, and I do not want to put
words in people’s mouths, but essentially, they think the wrong
conclusions were drawn or the finding of their conclusion was
wrongly interpreted. Would that be reviewed before the final re-
port?

Mr. LEwis. We have had many responses to the report from peo-
ple who were involved in producing the information. A number of
those people are in disagreement with us or upset with us, have
voiced their opinion that we need to reconsider and so forth. We
have taken all of those opinions, oral and written, and put them
in our file of reading to be done for the next phase of this report.

The CHAIRMAN. The time—one more.

Mr. MILLER. If I just might, Mr. Chairman, here, we are deter-
mining whether this is good science or bad science or sufficient
science. It would seem to me that as you issue a final report, you
must look at the comments of the people on whose work you have
relied and made a determination as to the results of that work and
to a conclusion about that work that may differ. Otherwise, you are
somewhat engaging in the process that people are accusing others
of doing, it would seem to me.

Mr. LEWIS. Yes. As I said, we had—

Mr. MILLER. But you consider the body of evidence, then the
other side gets, gee, that is a misinterpretation of that.

The CHAIRMAN. The gentleman will answer, and then we will go
on.

Mr. LEwIS. Yes. We have, as I say, assembled all this com-
mentary in both written and oral commentary and we will read it
and take it into consideration as we work further.

The CHAIRMAN. The time of the gentleman from California has
expired.

Mr. MILLER. Thank you, Mr. Chairman.

The CHAIRMAN. An interesting line of questioning.

The gentleman from Oregon?

Mr. WALDEN. Thank you very much, Mr. Chairman.

I want to ask Dr. Lewis, were people able to submit information
to you at the beginning of your analysis, in addition to the science,
the BA and the BO that were used?

Mr. LEWIS. Yes.

Mr. WALDEN. And did you take that information that was sub-
mitted into consideration before you issued your interim report?

Mr. LEWIS. Yes.

Mr. WALDEN. So people who may have had issues with the proc-
ess had an opportunity to comment?

Mr. LEwis. Yes, although they had not read our conclusion, so—

Mr. WALDEN. Correct.

Mr. LEWIS. —it is fair that some people who read our conclusions
would differ from our conclusions. That is not too surprising.
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Mr. WALDEN. Certainly. I want to read from the study, because
I think this is really important. A substantial data collection and
analytical effort has not shown a connection between water level in
Upper Klamath Lake and conditions that are adverse to the wel-
fare of the suckers. Incidents of adult mortality, fish kills, for ex-
ample, have not been associated with years of low water level. Also,
extremes of chemical conditions considered threatening to the wel-
fare of the fish have not coincided with years of low water level and
the highest recorded recruitment of new individuals into the adult
populations occurred through reproduction in a low water year.
Thus, the Committee concludes there is no sound scientific basis
for recommending an operating regimen for the Klamath project
that seeks to ensure lake levels higher on average than those oc-
curring between 1990 and 2000.

But then you went on to say, at the same time, the Committee
concludes there is no scientific basis for operating the lake at mean
minimum levels below recent historical ones, as would be allowed
under the USBR proposal. Operations leading to lower lake levels
would require acceptance of undocumented risk to the suckers.

Is it not fair to say, then, based on this, that, in essence, they
did not have the science to make the decision how to operate the
lake?

Mr. LEwis. Well, they quite properly collected relevant informa-
tion on the environmental characteristics of the lake, and this was
not just the Federal agencies, but also the tribes and others, and
they quite properly collected information on the fish. That informa-
tion, when taken as a package, did not support the notion that
higher lake levels work to the welfare of the fish.

There is some pretty good theoretical basis for expecting that
higher lake levels would be beneficial, but the data contradict that
sort of theory, and—

Mr. WALDEN. So the data that they had contradicted the theory
of higher lake levels?

Mr. LEwIS. That is right. That is right.

Mr. WALDEN. And that is what your Committee found?

Mr. LEWIS. Yes.

Mr. WALDEN. Obviously, there are lots of issues involved in this
basin. We have tribal rights, certainly water rights, and certainly
their heritage to respect, water for the farmers, water for the fish.
Can we talk about what you found in the data that has led to the
decline of the sucker populations in the lake, and further, did you
find any data that indicated what historical counts were for suck-
ers? Have you ever run across anything that shows how many
suckers there were at any given time and how many there were
when they were listed and how many were trying to—

Mr. LEwis. The U.S. Fish and Wildlife Service has done an excel-
lent job of compiling all the historical information on suckers. We
do not have any accurate population estimates for the suckers ei-
ther earlier or now, but we know that the runs of these suckers
into tributary waters were so great that it is said that a farmer
with a pitch fork could load a pick-up truck with these fish in an
afternoon. So obviously, there was a huge population of these fish
originally.
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There was a large commercial fishery during the early part of the
20th century and it was instrumental in depleting the numbers of
these—these fish are very vulnerable when they migrate to
spawn—followed by a very popular snag fishery for recreation, and
the snag fishery polished off a number of the breeding groups of
these fish and, thus, some of the breeding areas are not used sim-
ply because the genetic stocks are not available.

So over-fishing was the first cause of decline of these fish, but
fishing was stopped in 1987 and since then, the fish have not re-
covered.

Mr. WALDEN. Right.

Mr. LEwis. They have persisted, but they have not recovered,
and that is the concern.

Mr. WALDEN. My understanding is that some 85 percent of their
original habitat is blocked by an irrigation dam.

Mr. LEwIS. There are some serious, long-recognized problems
with these fish that do not have to do with water level in the lake.
These fish are blocked from entering their largest spawning area,
that is the Sprague and Williamson Rivers, by a dam, the
Chiloquin dam, that can only be passed by a very few fish.

In addition, the water management structures that are operated
by Bureau of Reclamation and others involve as many as—well,
throughout the whole basin, there are 200-and-some diversion
points for water. One of them, the “A” canal, can take as much as
1,000 cubic feet per second. It is already known that these struc-
tures kill hundreds of thousands of young suckers every year right
now and they could be screened, at least the biggest ones, but they
have not been.

Mr. WALDEN. So screening would be important. Unblocking the
traditional habitat would be important. There are a number of
steps that have been recommended over the years, have there not
been, that have not been implemented?

Mr. LEwis. Yes. For 10 years, the U.S. Fish and Wildlife Service
has been saying that we need to provide better passage for these
fish and we need to screen these water management structures so
they do not kill the fish.

Mr. WALDEN. Mr. Chairman, could I ask one more question? I
know I have gone over.

The CHAIRMAN. One more.

Mr. WALDEN. On the coho side, down the river, could you de-
scribe for me the process in terms of habitat and water quality that
occurs as Scottish Power keeps or releases water to produce elec-
tricity, because my understanding is that there are some 1,300 CFS
that has to be maintained going down the river, but yet some of
that comes and goes. It sort of oscillates. What does that do to the
habitat? What does that do to the water quality?

Mr. LEwIS. I think you are addressing the question of the so-
called ramping rate—

Mr. WALDEN. OK.

Mr. LEwiS. —which is the rate at which flow fluctuates below a
point of control. In this case, the point of control is Iron Gate Dam.

Mr. WALDEN. Right.

Mr. LEwis. And the National Marine Fisheries Service found
that the ramping rate is probably excessively high now and
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recommended that the rate be reduced, i.e., that the power com-
pany be required to be more gradual in adjusting flow. The
Committee found that that recommendation was well supported.

Mr. WALDEN. OK. So do we end up with fish that get stranded?

Mr. LEwis. Yes. Stranding has been observed and documented.

Mr. WALDEN. All right. Thank you, Mr. Chairman. Thank you.

The CHAIRMAN. I thank the gentleman.

Mr. Udall?

Mr. UpaLL oF NEW MEXIcO. Thank you, Mr. Chairman.

New Mexico, I think, is in a similar situation to what you are
experiencing in the Klamath Basin. We have an arid State which
has seen rapid population increases and a proliferation of listing of
endangered species in its rivers. For example, the Rio Grande sil-
very minnow and the Peco Spontano shiner and the Arkansas
River shiner, and so I am very interested in the way that we are
approaching this.

It seems to me that to jump to conclusions early on science is
really not the way to go, and so I want to explore with you a few
questions on specifics and recovery of species.

First of all, in the recovery of species, particularly aquatic spe-
cies, it is often necessary and sensible to spawn fish in captivity
and release them into the wild at a stage where their survival
rates increase. Some take the position that only fish spawned in
the wild should count under the ESA, though the fish are geneti-
cally identical. What is the position of Interior or the National Ma-
rine Fisheries Service or anybody here on the panel on the issue
of wild versus hatchery spawned fish in recovery programs or for
listing?

Ms. WOOLDRIDGE. Why do you not go?

[Laughter.]

Mr. HOGARTH. I think we in National Marine Fisheries Service
have always tried to look at the hatchery influence on the popu-
lations and whether they were true genetically the same. As you
are well aware, or may not be aware, right now, we are evaluating
the hatchery policy for all the salmon species on the West Coast
to look at the genetic integrity and what should be the role of
hatcheries in the recovery.

That process will not be completed until later this year, but it
came about as the result of a court case, so we are evaluating that
issue right now. But in the past, we have always sort of looked at
the hatchery fish and how these hatchery fish could be marked and
could you take the hatchery fish while you were letting the wild
fish remain in the population to increase the wild population? We
used markings to do that and let the hatchery fish be the ones that
were taken commercially and recreationally.

But we have not formalized what will be our policy. We are
working on it right now, as to what it will be. We have to report
back to the court later this year, and as a result, we will be looking
at about 23 out of the 25 ESUs that we have listed for salmon.

Mr. UpALL OF NEW MEXICO. So you d