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THE EMPLOYMENT NON-DISCRIMINATION
ACT

WEDNESDAY, FEBRUARY 27, 2002

U.S. SENATE,
COMMITTEE ON HEALTH, EDUCATION, LABOR, AND PENSIONS,
Washington, DC.

The committee met, pursuant to notice, at 10:20 a.m., in room
SD-430, Dirksen Senate Office Building, Senator Kennedy (chair-
man of the committee) presiding.

Present: Senators Kennedy, Harkin, Mikulski, Jeffords,
Wellstone, Reed, Clinton, and Collins.

OPENING STATEMENT OF SENATOR KENNEDY

The CHAIRMAN. We will come to order.

We apologize to all the witnesses this morning. We had a vote
that started and is continuing, so members will be coming to the
hearing although some of them are engaged in the floor activity.

I will put my full statement in the record and make just a very
brief comment.

The stains of discrimination in this country and in our society
have really been there since the Constitution of the United States
and are enshrined in the Constitution, and we have spent a great
deal of time in national debate and discussion about how we are
going to free ourselves from forms of discrimination. We fought a
civil war, and then, with the brilliance of Dr. King and national
leadership in the early 1960’s, we began to make progress in free-
ing ourselves of the forms of discrimination on race and religion,
on ethnicity. We passed changes in the immigration law which
eliminated the national origin quota system in the Asia-Pacific Tri-
angle. We have made progress in eliminating discrimination on the
basis of gender. And in recent years, we have made important
progress in eliminating discrimination based on disability.

There is an extremely important additional area whose roots are
different from these other situations but are also deeply rooted in
the same kind of intolerance and bigotry, and that is discrimina-
tion against gays and lesbians in the workplace and generally in
terms of our society.

This legislation is focused on discrimination in the workplace.
This committee is very familiar with the challenges that we are
facing in terms of discrimination in the workplace. This legislation
has been before the Congress in one form or another for close to
25 years, and it is time we take the steps to enact it. It is my in-
tention to move this legislation through our committee at a very
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early time in terms of our markup and to work with our leadership
to get the time to pass this legislation.

In each of the introductions to the legislation, we have addressed
the concerns, alleged concerns, of those who have raised points that
they thought needed further clarification. I do not think any piece
of legislation has been reviewed and re-reviewed and re-reviewed
over a period of time, and all of these concerns have, I think, been
addressed.

So we are interested in hearing this morning from a number of
leaders in our business community, financial services, and others
in the workplace who know this issue in a very real way, and we
look forward to their comments.

If other members wish to make brief comments, we would wel-
come that, as long as we keep it to just those who are here. We
are always glad to hear from all of our members, so we will recog-
nize Senator Jeffords and Senator Wellstone for any comments
they might have.

[The prepared statement of Senator Kennedy follows:]

PREPARED STATEMENT OF SENATOR KENNEDY

Immigrant workers are vital to our nation as never before. In my
home state of Massachusetts and across the country, the energy
and dedication of immigrant workers has helped to reinvigorate
communities and served as an engine of economic growth. In rec-
ognition of the important contributions of immigrant workers, we
must do more to protect their health and safety on the job.

It is simply unacceptable that fatalities for Latino workers in-
creased by more than 11 percent in the year 2000. It is not right
that more than one-quarter of workers in the meatpacking indus-
try, primarily immigrants, experience a serious injury or illness on
the job. It is outrageous that child farmworkers, who make up only
8 percent of working minors, account for 40 percent of work-related
fatalities among minors.

The workers who toil long hours in the fields each day to bring
us the food we eat are overwhelmingly immigrant workers. The
wages they earn are not enough to live on. Yet, the dangers they
face on the job are enormous. The Environmental Protection Agen-
cy estimates that as many as 300,000 farmworkers suffer pesticide
poisoning each year.

Sadly, our health and safety laws offer little in the way of protec-
tions to farmworkers. Even the minimal guarantee of adequate
drinking water and toilet facilities, is only offered to workers on
larger farms. In agriculture, unlike in other occupations, children
are allowed to perform hazardous work. Farmworkers are not pro-
tected by our safety standards when it comes to dangerous machin-
ery or-the threat of electrocution.

Immigrant workers face extreme hazards in many other areas of
work, from construction to meatpacking to retail work. In addition,
many of the heroes involved in the clean-up of Ground Zero were
also immigrant workers. According to a recent report by the Natu-
ral Resources Defense Council, these workers were not provided
nor required to wear the proper respiratory equipment to keep
them safe. As late as October, the National Institute of Environ-
mental Health Sciences found “very few workers wearing even the
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most basic equipment.” Nearly every one of the 350 mostly immi-
grant day laborers who worked at ground zero examined by the
New York Committee on Safety and Health, suffered from res-
piratory problems.

Ground Zero workers should have been told about the U.S. Geo-
logical Survey’s findings that the air around Ground Zero was as
caustic as liquid drain cleaner. These workers stepped up for our
nation and we in Congress must now strengthen the protections for
the safety and health of immigrant workers.

Recently, the Administration proposed new initiatives to protect
immigrant workers. While I am pleased that the Department of
Labor will expand the range of bilingual services available to work-
ers, I am struck that the Administration is slashing the budget for
proven immigrant worker safety training programs at the same
time.

The Administration’s budget cuts the Susan Harwood Training
Grant program, which has been critical to training immigrant
workers to protect themselves in my home state and around the
country. The Administration proposes cutting these vital grants by
nearly 65 percent. This is no way to show our commitment to pro-
tecting immigrant workers.

It has been a year now that America’s workers have been waiting
for the Department of Labor to adopt a new ergonomics standard.
We must act boldly to protect immigrant workers from the nation’s
leading cause of workplace injury. I look forward to hearing from
the Secretary of Labor on this issue at the Committee’s hearing on
March 14th.

It is time to end the double standard that endangers our nation’s
farmworkers. All farmworkers should have access to clean drinking
water and toilets on the job. Child farmworkers should be protected
against workplace hazards that we don’t tolerate for other children
and our approach to pesticides must put their health first.

We must also do more to protect immigrant workers from unfair
retaliation when they come forward to report unsafe working condi-
tions. Effective enforcement of our safety and health laws depends
on workers who bravely speak up, and we must insure that these
voices are heard.

The time is long overdue for strengthening the health and safety
protections for immigrant workers who contribute so much to our
nation. I look forward to the ideas of today’s witnesses on the steps
we must take to protect these important workers.

OPENING STATEMENT OF SENATOR JEFFORDS

Senator JEFFORDS. Thank you very much, Mr. Chairman. I will
not be long.

I am pleased that the full committee is having this hearing today
on the Employment Non-Discrimination Act, ENDA. This is very
important legislation. I believe the principles of equality and oppor-
tunity should be applied to all Americans and that success at work
should stem from performance, not prejudice.

I was pleased to have been the lead Republican sponsor on the
bipartisan legislation with Senator Kennedy in the 103rd, 104th,
105th, and 106th Congresses. I am now proud to be the lead Inde-



4

pendent sponsor of this tripartisan legislation in the 107th Con-
gress.

ENDA will help put an end to insidious job discrimination by ex-
tending to sexual orientation the same Federal employment dis-
crimination protections already provided based on race, religion,
gender, national origin, age, and disability.

ENDA will achieve equal rights, not special rights, for gays and
lesbians. ENDA simply protects a right that should belong to every
American—the right to be free from discrimination in the work-
place because of personal characteristics unrelated to successful
performance on the job.

Since we first introduced ENDA in 1994, we have listened to the
concerns expressed about the legislation and made changes to ad-
dress these issues while maintaining the overall substantive goal
of the bill. We came within one vote of passing ENDA in 1996, and
I remain hopeful that Congress will be able to pass this legislation
in the very near future.

Thank you again, Mr. Chairman, for holding this hearing, and I
thank all those who are here today to demonstrate to this Nation
what needs to be done and what should be done, and we cannot
help but get it done.

Thank you.

The CHAIRMAN. Senator Wellstone has been a strong advocate on
this issue from the first days he has been in the Senate, and we
welcome his comments this morning.

OPENING STATEMENT OF SENATOR WELLSTONE

Senator WELLSTONE. Thank you, Mr. Chairman. I will be very,
very brief.

I was listening to Jim, and I am proud to have been an original
cosponsor of the 103rd, 104th, 105th, and 106th, and I will be
proud to be an original cosponsor of ENDA, which we will pass as
the law of the land to end discrimination against people by sexual
orientation.

The CHAIRMAN. Good for you.

Senator WELLSTONE. I am done.

The CHAIRMAN. All right.

Senator JEFFORDS. That is a record.

Senator WELLSTONE. Wait a minute. If you feel that way, I have
more to say. [Laughter.]

Senator JEFFORDS. No, no. That is quite all right.

The CHAIRMAN. It is a privilege to introduce the first panel of
witnesses to discuss workplace discrimination and the Employment
Non-Discrimination Act.

Every witness on this panel has had extensive business or labor
experience. It is good to see Chad Gifford from my home State of
Massachusetts. Mr. Gifford is president and CEO of FleetBoston
Financial Corporation, a company he has served since 1966. Mr.
Gifford is also director of Massachusetts Mutual Life Insurance
Company and NSTAR Corporation. We look forward to hearing
why his years of business experience have led him to support
ENDA. He has been a long-time friend as well to me and to my
family.
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Lucy Billingsley is a business owner from Dallas, TX, where she
co-founded Billingsley Company in 1978. Billingsley Company rep-
resents a diverse a group of companies that perform a broad range
of real estate activities. We thank Ms. Billingsley for being here to
share a small business owner’s perspective on employment non-
discrimination. We are grateful for your presence.

Robert Berman serves as director and vice president of Human
Resources for Eastman Kodak Company. Mr. Berman has 19 years
of experience in a variety of key human resource positions. The
committee looks forward to hearing about his experience with
Kodak’s nondiscrimination policy.

Richard Womack is director of the AFL-CIO Department of Civil
and Human Rights and serves as the primary spokesman for the
AFL-CIO on a broad range of social issues involving workers’
rights, human rights, and civil rights. We are extremely interested
in hearing from Mr. Womack on behalf of the AFL-CIO.

Before we begin I have a statement from Senator Murray.

[The prepared statement of Senator Murray follows:]

PREPARED STATEMENT OF SENATOR MURRAY

Mr. Chairman: I want to personally extend my gratitude to you
for scheduling this important hearing and for all your efforts on be-
half of this important piece of legislation.

Your leadership in this area is one of the main reasons that we
have come so close to correcting this injustice. Today’s hearing is
another step in getting this important initiative enacted into law.

I believe the testimony presented today will give us the clear evi-
dence we need to make a forceful case that ENDA is long overdue
and that Congress is well behind the curve of many in private in-
dustry in protecting gays, lesbians and bisexuals against employ-
ment discrimination based on sexual orientation.

I have been pleased to be involved in the effort to get ENDA
passed and signed by the President since its original introduction
in June 1994.

The current bill was introduced last July. I am proud to be one
of the 43 cosponsors of this legislation.

This is a bipartisan bill. Additionally, further changes have been
made to accommodate recent Supreme Court decisions on state im-
munity and free association rights of voluntary, non-profit organi-
zations. The bill also further expands the exemption for religious
organizations.

These changes were made to perfect the legislation and to in-
crease support for ENDA.

ENDA is simply an effort to ensure basic civil rights for all work-
ers regardless of sexual orientation. Passage of the Employment
Non-Discrimination Act is a legislative accomplishment that we
should all take great pride in.

There are many examples of employment discrimination against
gays and lesbians.

A few years back I meet with two constituents who told a dis-
turbing stories about discrimination in employment because of
their personal sexual orientation decisions. These two individuals
were denied basic employment protections that we all have come
to take for granted. Sue Kirchofer from the Seattle area, was fired
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not simply because she was gay, but because she chose to use her
own vacation time to attend the Gay Gaines as a soccer player.
Mark Richards-Wetzel was fired for no reason other than being
gay—his employer went so far as to point out to him that even if
they had fired him because of his sexual orientation he would have
no legal recourse as it was not illegal in Bellevue Washington. The
employer basically said to Mark that it was OK to terminate him
without cause because he was gay—discrimination of this kind is
allowed.

I cannot believe that there is one member of this Committee who
would support open discrimination against honest, hard working
Americans. I believe we are all united in our opposition to employ-
ment practices that discriminate against anyone based on race, re-
ligion, ethnic origin or sex. Not one member of this Committee
would stand and claim that. the Civil Rights Act was a mistake or
created too many problems for businesses. Yet without passage of
ENDA we are in effect condoning gross violations of basic employ-
ment rights and guarantees.

We came so close to passing ENDA in the 105th Congress. While
the loss was disappointing, I think the message was clear—there
is bi-partisan support in the U.S. Senate for extending basic civil
rights and human. dignity to all workers. The vote in the last Con-
gress while disappointing did serve to elevate this issue and gen-
erate a great deal of discussion about what ENDA is and what it
is not.

In fact, last month the Majority Leader indicated again that pas-
sage of ENDA is one of his legislative priorities for this year.

ENDA simply extends fair employment practices to gays, les-
bians and bisexuals—not special rights or protections, but fair em-
ployment practices. This is only about employment. It just guaran-
tees workers that they will not be treated any differently because
they are gay.

Many companies, states and local governments have responded
to this glaring hole in our civil rights statutes by enacting policies
and laws that prohibit discrimination in the work place against
gays, lesbians and bisexuals based on their sexual orientation.

Fifty-nine percent of Fortune 500 companies include sexual ori-
entation in their non-discrimination policies. I am proud that major
companies in my state like Microsoft, Boeing, Costco, Nordstrom,
Washington Mutual, Safeco, and the Weyerhaeuser Company have
such policies. That is a who’s who of companies in the Northwest.

Governments have acted as well. Eleven states, the District of
Columbia and 122 Cities and counties ban anti-gay discrimination
in private work places, as well as in public-sector jobs. Many coun-
ty, state and local governments in my state have such a ban.

It is obvious to me and it should be to members of this committee
that the private sector and many of our local communities have
rightfully corrected the wrong in our civil rights laws that offers no
federal protection to gays, lesbians and bisexuals against work
place discrimination because of their sexual orientation.

Congress is far behind corporate America and local governments
in doing what is right. We should act and pass ENDA as soon as
possible.
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Furthermore, I applaud President Clinton for issuing in May
1998 an executive order banning discrimination based on sexual
orientation in the federal civilian work force. Once again, Congress
needs to follow the lead of others by passing ENDA.

I want to thank the Chairman for his leadership and support of
this important issue. I want to thank the witnesses who have come
here today to tell us about the discrimination that occurs and will
continue to occur until we enact ENDA. I also want to thank the
witnesses from many of our nation’s top companies who have done
the right thing and have banned discrimination based on sexual
orientation.

Finally I want to urge my Colleagues to support S. 1284 so we
can move this bill out of Committee and on to the floor. Thank you.

The CHAIRMAN. Mr. Gifford, we welcome you back to the commit-
tee. We always benefit from your comments and look forward to
hearing from you now.

STATEMENTS OF CHARLES K. GIFFORD, PRESIDENT AND
CHIEF EXECUTIVE OFFICER, FLEETBOSTON FINANCIAL
CORPORATION, BOSTON, MA; LUCY BILLINGSLEY, PARTNER,
BILLINGSLEY COMPANY, DALLAS, TX; ROBERT L. BERMAN,
DIRECTOR OF HUMAN RESOURCES AND VICE PRESIDENT,
EASTMAN KODAK COMPANY, ROCHESTER, NY; AND RICHARD
G. WOMACK, DIRECTOR, DEPARTMENT OF CIVIL RIGHTS,
AFL-CIO, WASHINGTON, DC

Mr. GIFFORD. Thank you, Senator Kennedy, and thanks to the
committee for this opportunity, and I do think it is an opportunity.

On behalf of FleetBoston Financial’s 45,000 U.S. employees, 1
would like to thank you again for the opportunity to share our com-
pany’s perspective——

The CHAIRMAN. Excuse me, Chad. Could you hold for just a mo-
ment? We have been joined by Senator Harkin.

Mr. GIFFORD. I certainly do not want to get ahead of a Senator.

Senator HARKIN. No, no. You have been ahead of me for a long
time, Chad. [Laughter.]

Mr. GIFFORD. I beg to differ.

OPENING STATEMENT OF SENATOR HARKIN

Senator HARKIN. Thanks, Mr. Chairman. I appreciate it.

I am sorry that I have another Appropriations Committee meet-
ing I have to attend, but I just want to say that I thank you, Mr.
Chairman, for holding this important hearing and for starting to
move this legislation. I hope we can get this legislation out and get
it voted on and get it passed on the Senate floor in short order.

This is basically about fundamental values in America. The peo-
ple who do their jobs, pay their taxes, and contribute to their com-
munities should not be singled out for unfair discrimination.

We have made significant strides since the passage of the Equal
Pay Act of 1963 and the Civil Rights Act of 1964, which prohibits
job discrimination based on race, background, gender, or religion;
and of course, in 1990, we passed the Americans with Disabilities
Act, which prohibits discrimination based upon disability.

But we are long past due to pass legislation to prohibit discrimi-
nation based on sexual orientation, and that is what ENDA is all
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about. Too many hard-working Americans are being judged today
on their sexual orientation rather than on their ability and quali-
fications. All the work that Senator Kennedy and I and Senator
Jeffords did over all these years on discrimination based on disabil-
ity was the same kind of thing—not based upon your abilities or
what you can do, but based on something that had nothing to do
with these fundamental American values.

Now we should close this final chapter of discrimination against
people in our society, and that is what this bill does. It closes that
final chapter, and the sooner we get it closed, the better off I think
our country will be.

Thank you very much, Mr. Chairman.

The CHAIRMAN. Thank you very much.

Senator HARKIN. Thank you, Chad.

Mr. GIFFORD. Thank you, Senator.

Again, I am delighted to be here and thank you all and want to
voice our unequivocal support for the Employment Non-Discrimina-
tion Act.

When FleetBoston Financial identified its core values, the deci-
sion to focus on diversity was clear and obvious. A competitive
business strategy not only embraces diversity, it depends on it and
takes full advantage of it. It is a strategy that requires us in a
global economy to recruit and retain the best talent and to create
an environment in which everyone can excel.

As the number one retail bank in New England and the number
one small business lender in the United States, we need our work
force to reflect the increasingly pluralistic communities we serve.
This includes the gay and lesbian community as well as members
of many other minority groups.

To adequately serve such diverse communities, we must ensure
that each and every member of FleetBoston’s work force has the
opportunity to succeed. To do that, we have adopted policies that
we believe foster a workplace where creativity, knowledge, and life
experience are exchanged freely. As an essential element of those
policies, our nondiscrimination policy expressly states, and has for
many years, that the company will not discriminate on the basis
of sexual orientation.

The business reasons are compelling. I am reminded of this fact
each time I meet with a member of the FleetBoston gay and les-
bian family. When we talk, they remind me of how tiring it can be
to stay in the closet and how much energy is wasted and how focus
is diverted from their job when they feel they must conceal so
much of who they are. Their lives and our business would be great-
ly diminished if a gay and lesbian employee only brought a piece
of themselves and not their whole self to work every day because
of the fear of discrimination.

Our policy has been broadly embraced and we believe has re-
sulted in a stronger, richer company whose satisfied and engaged
employees better serve our customers, our shareholders, our em-
ployees, and our communities.

The trend among corporations today indicates that this business
rationale is widely shared by the most successful companies in
America, some of whom join me here today. In fact, the closer a
company is to the top of the Fortune list, the more likely it is to
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include sexual orientation in its nondiscrimination policy. While
nearly 60 percent of the Fortune 500 have such policies, a full 86
percent of the Fortune 50 do.

I am proud of the leadership that my corporate colleagues and
our company have demonstrated on this front and encourage the
Congress to follow this lead. This legislation is an opportunity to
further advance the work we have already begun. FleetBoston
stands with thousands of companies across America that have al-
ready successfully addressed discrimination based on sexual ori-
entation in the workplace. ENDA will guarantee that this progress
continues and accelerates.

In the wake of the attacks on our country on September 11, we
believe that we must be galvanized to a stronger collective purpose.
The lack of workplace protections based on sexual orientation
leaves a gaping hole in America’s commitment to equal opportunity
and is an invitation to the perpetuation of stereotype and prejudice.

I urge the Congress to come together and see to it that discrimi-
nation against gays and lesbians in the workplace will soon be
viewed as an unacceptable relic of another time.

Thank you.

The CHAIRMAN. Thank you very much.

[The prepared statement of Mr. Gifford may be found in addi-
tional material.]

The CHAIRMAN. We have been joined by Senator Collins. Wel-
come.

Senator COLLINS. Thank you.

The CHAIRMAN. Ms. Billingsley?

Ms. BILLINGSLEY. Thank you for inviting me here today. I am
proud to be here in strong support of ENDA.

I am Lucy Billingsley. Our company, Billingsley Company, is in
real estate in Dallas, TX. We are in multifamily development, in-
dustrial development, commercial office development, and master
plan communities and have 30 employees.

My role here today is to speak on behalf of small businesses.
Small businesses represent over 40 million jobs in this country, the
entrepreneurial spirit of this country, and is a source from which
my significant neighbors on this panel once sprang.

Mr. GIFFORD. True, true.

Ms. BILLINGSLEY. OK, thank you. I wanted a little concession
there. [Laughter.]

Like countries, the essence of every business is our rights, the
protection of our rights, and those establish the foundation of our
culture. Equal opportunity is one such right.

For small businesses, our people are clearly our biggest asset. We
need as business owners their focus, their commitment, and their
dedication to develop the future we dream of.

So, selfishly, what do I want? I want employees who are talented,
skilled, high-energy, high-integrity, and dedicated to my cause.

What does that have to do with ENDA? ENDA does the right
thing. It permits our people not to go to work with the burden, the
fear, the distraction of discrimination and prejudice. And prejudice
does not just impact the victim. It establishes a corporate culture.
It impacts everybody in the culture.
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ENDA permits the employees in small businesses to trust their
employers. And selfishly again for me, it gives me lower turnover,
higher morale, and better productivity.

What does ENDA not do? ENDA does not impact companies with
fewer than 15 employees. ENDA does not require quotas. It does
not collect statistics, and it does not give same sex benefits.

There is no administrative burden whatsoever to my organiza-
tion resulting from the passage of ENDA.

One truth is that our country is a country of equal opportunity,
and it is rare that an individual gets to stand up and speak on be-
half of that, so it is a thrill to be able to do that. This is a truth
that I am proud to speak for.

I am also honored to be able to support a bill that represents the
values that my children already live by.

Thanks.

The CHAIRMAN. Very good. Thank you.

[The prepared statement of Ms. Billingsley may be found in addi-
tional material.]

The CHAIRMAN. Mr. Berman?

Mr. BERMAN. Mr. Chairman and members of the committee, on
behalf of the Eastman Kodak Company and its more than 70,000
employees, I would like to thank you for the opportunity to share
with the committee my company’s perspective on the value of in-
cluding sexual orientation among the Federal protections from
workplace discrimination.

Kodak is the world leader in imaging and a major participant in
the $225 billion info-imaging industry. For over 100 years, when
people think of pictures, they think of Kodak.

Our company’s mission begins with the following pledge. We will
build a world-class, results-oriented culture based on our values of
respect for the dignity of the individual, uncompromising integrity,
trust, credibility, continuous improvement and personal renewal,
and recognition and celebration.

These values guide every action that we take as a company and
as representatives of Kodak. We believe that conducting business
according to these values is key to achieving an environment where
every person matters and every person is fully enabled to contrib-
ute to his or her maximum potential.

Kodak’s dedication to these values has guided its relationship
with employees throughout its history.

In keeping with our statement of company values, we have in-
cluded sexual orientation in our nondiscrimination policy since
1986. Since that time, we have officially recognized a network to
support gay and lesbian employees—the Lambda Network at
Kodak; added domestic partner coverage to our benefit plans in the
United States; launched a winning and inclusive culture strategy
to further integrate our policies with the day-to-day work of our
major manufacturing facility in Rochester, NY; and have appointed
the company’s first chief diversity officer, who is guiding Kodak’s
progress toward its diversity goals.

The positive Kodak experience coupled with our values leads us
to the conclusion that a Federal law will positively reinforce the ef-
forts of Kodak and the rest of American business to ensure the fair
treatment of individuals regardless of sexual orientation.
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It is an understatement to say that it is unusual for a company
to support legislation that invites further Federal regulation of our
business. However, Kodak believes that protection against discrimi-
nation because of one’s sexual orientation is a basic civil right.

This issue is so fundamental to core principles of fairness that
we believe the value of Federal leadership outweighs concerns we
might otherwise have about Federal intervention with our busi-
ness.

It is key to point out that we do not view ENDA as creating a
mandated benefit. Kodak does not support federally-mandated ben-
efits. In our estimation, nondiscrimination on the basis of sexual
orientation is among those basic principles inherent in our Nation’s
fundamental civil rights laws. Through those principles and laws,
we have agreed as a nation that people should be treated fairly in
the job market and the workplace.

The Employment Non-Discrimination Act is in tune with the fun-
damental sense of fairness valued by Americans. A Federal dec-
laration would provide important leadership pointing the way for
individual companies.

Since Kodak first testified in 1996, numerous improvements have
been made to the legislation. We applaud efforts by the authors,
the committee, and the Human Rights Campaign to address con-
cerns raised by business, such as specifically stating that business
does not have to provide domestic partner benefits. It is unmistak-
ably clear that the goal here is to have individuals judged on merit
rather than prejudice or stereotype.

Kodak’s review of the bill indicates that there has been a signifi-
cant effort to ensure that ENDA’s provisions are consistent with
Title VII. This is extremely important to business. Language that
is clear and has been interpreted by the courts is essential to
avoiding confusion and inadvertent noncompliance with the law.

We look forward to working with the chairman and the commit-
tee to bring additional positive change and clarification as you
move through the markup process.

ENDA embodies the values already contained in Kodak’s cor-
porate values, our nondiscrimination policy, as well as the prin-
ciples intrinsic to our Nation’s fundamental civil rights laws. The
Employment Non-Discrimination Act is a logical extension of the
fundamental value of fairness to an area that has been neglected
for far too long.

Thank you.

The CHAIRMAN. Thank you very much.

[The prepared statement of Mr. Berman may be found in addi-
tional material.]

The CHAIRMAN. Mr. Womack?

Mr. WomAacK. Chairman Kennedy and members, we would like
to thank all of you for holding this important meeting today. And
Mr. Chairman, we would also like to wish you a belated happy
birthday.

The CHAIRMAN. Thank you very much.

Mr. WomMmAcCK. As director of the AFL-CIO’s Civil and Human
Rights Department, we are here to reaffirm the AFL-CIO’s strong,
steadfast, and passionate support for this much-needed, long over-
due civil rights bill. Why? Because when people have to go to work
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each day with fear in their hearts, our Nation fails to live up to
its promise of basic fairness for all.

Mr. Chairman, the AFL-CIO was founded on the belief that citi-
zens should be treated equally in the workplace and throughout
our democratic society. We further believe that trade unions and
employees alike have a responsibility to ensure that workers are
judged based on their performance, not on their real or perceived
sexual orientation.

Our steadfast support for the bipartisan Employment Non-Dis-
crimination Act is part of our commitment to these principles
which are a fundamental American value—that people who do
their jobs, pay their taxes, contribute to their communities should
not be singled out for unfair discrimination. Most Americans and
many employers believe that this kind of discrimination is wrong.

So we are pleased and heartened to join with our employers here
today to talk about the fact that it is wrong, it is un-American, for
people to be discriminated against based on their sexual orienta-
tion.

I am also pleased that our collective fight against discrimination
has already resulted in the enactment of employment non-
discrimination laws which cover sexual orientation in 12 States.
Twelve States is not enough. There are 50 States in these United
States, and all States should be covered. That is why we believe
that enactment of this legislation is very key; that it is only a Fed-
eral law which will then level the playing field.

We encourage you, and we will work with you to make sure that
this happens. We believe that most folks—and we will say a re-
sounding 83 percent of the American population—believe that dis-
crimination based on sexual orientation is wrong. That says a lot,
Mr. Chairman. When 83 percent of the population believe it is
wrong, it is time for us to act and to do something about it.

Yet despite State laws and public opinion, it is still legal to fire
working men and women in 38 States. That is why we believe that
we must enact this piece of legislation, and we must work together
to make it happen.

So I say to you and to other members who are here today that
we must consciously choose to mold an America that believes in all
of its people and treats all of its people fairly and equally. This can
only happen if we—you and us—work together collectively to make
it happen.

We are committed to this. We will work hard in terms of our own
labor movement, working with our community allies and with like-
minded employers to make this happen.

Today we come here to say to all that America must change;
America must do better. We must help America move toward the
fact that it embraces all of its citizens, whether they be hetero-
sexual, gay or lesbian. They must all be treated fairly. There is no
reason in this America why anyone should be treated differently
solely because of their sexual orientation.

We know first-hand as African Americans what it is like to be
treated differently. Therefore, we stand boldly and we say boldly
that we will fight to enact this piece of legislation with you and
with other members.
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And I would say that because of the leadership of Senator Jef-
fords, Senator Harkin, Senator Wellstone, and yes, Senator Collins,
and others who are not here—I will mention Senator Specter as
well—we know that these are the folks who will lead this fight and
will fight to make this happen.

So as I close, Mr. Chairman, let me say again that this is a fight
worth fighting for, and we will fight with you to make it happen.

Thank you very much.

The CHAIRMAN. Thank you very much. I think we got the drift
of your testimony.

[The prepared statement of Mr. Womack may be found in addi-
tional material.]

The CHAIRMAN. I think Ms. Billingsley pointed out very accu-
rately, and it is probably worthwhile pointing out, exactly what
this bill does and what it does not do. I does not authorize dispar-
ate impact claims; it does not mandate domestic partner benefits;
it forbids quotas or affirmative action; and it prohibits the EEOC
from gathering data on sexual orientation.

So, Ms. Billingsley, let me ask you how much of a burden is it
on small business to comply with this; how much of an administra-
tive burden do you think it would be in terms of small businesses?

Ms. BILLINGSLEY. There is really absolutely no administrative
impact. All this bill does is say that I cannot fire someone solely
because of their sexual orientation. That is not an administrative
issue. That is an action of will.

So all it does is say that I have to do the right thing. I can hire
and fire people based on merit, performance, and all the standards
that we all judge people by for every other discriminatory issue.

The CHAIRMAN. Let me then ask the panel—there are those who
say if we pass this, we will have an influx of lawsuits, and there-
fore, it will provide additional burdens on the private sector. Let
me hear from the members of the panel on this.

Mr. Gifford, you are in a State, Massachusetts, that has this law
as a matter of law in the State. Tell me what has happened to your
company, and what do you know about the businesses that you
support. Has there been a notable influx of additional burdens on
businesses in terms of legal cases brought against them?

Mr. GIFFORD. No, Senator Kennedy.

The CHAIRMAN. Do you think that is a red herring?

Mr. GIFFORD. Based on my understanding of the law, there
should not be a significant increase in litigation as we see it. Liti-
gation, right or wrong—I have different views on that, sir—is here
in this country, and a big company is going to face it continuously;
but no, I do not think this would significantly increase that issue.

The CHAIRMAN. Ms. Billingsley?

Ms. BILLINGSLEY. Anyone can sue me today just as they could
sue me tomorrow. This bill has no impact on the capacity to sue.

The CHAIRMAN. Mr. Berman?

Mr. BERMAN. I would echo that. We have had sexual orientation
included in our nondiscrimination policy since 1986, and since the
incorporation of that into our policy, we have seen no additional
major influx of activity surrounding that, and we have felt very
strongly that it has had a very positive impact on our work envi-
ronment.
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The CHAIRMAN. Mr. Womack?

Mr. WoMACK. Mr. Chairman, let me say emphatically that any-
one who discriminates should be sued. I will say that up front. Peo-
ple said it when we passed the Civil Rights Act of 1964, that there
would be massive lawsuits. They said it when we passed the dis-
ability rights act, that there would be massive lawsuits. And they
will say it here. That does not make it real. Anyone who practices
or indulges in discrimination, I say should be sued.

Now, on the other hand, I will say that most Americans believe
in fairness, so I do not see a massive amount of lawsuits. So I
would say that those who preach this are wrong.

The CHAIRMAN. Thank you.

Senator Collins?

Senator COLLINS. Thank you very much, Mr. Chairman.

I appreciate your holding this hearing on this very important
issue today. I have a hearing ongoing in Governmental Affairs
Committee on Enron and a meeting with Maine’s Governor who is
in town, but I felt strongly that it was important that I come to
this hearing for a while to explore some issues with our panelists
today, and I appreciate the testimony of all of you.

To me, the key issue before us is how we can best promote ac-
ceptance, true acceptance, of the underlying principle that we all
endorse—or, I think virtually everyone here endorses—of non-
disclrimination. And the question for me is how best to achieve that
goal.

You have talked, Mr. Gifford, about the progress that has been
made in the business community in adopting nondiscrimination
policies in the workplace. Similarly, I, along with many of my col-
leagues in the Senate, have signed nondiscrimination pledges and
just do not consider sexual orientation at all in hiring and as a re-
sult have benefited from the services of gay and lesbian employees.

States also have acted to pass their own discrimination laws. But
some States, including my home State of Maine, have repeatedly
rejected laws that are similar to ENDA. In fact, the State of Maine,
the voters of Maine—it was not the legislature; in fact, the legisla-
ture passed and the Governor signed a nondiscrimination law—but
the voters of my State have three times rejected laws that are simi-
lar to ENDA at the State level. I supported those laws. In fact,
when I ran for Governor in 1994, I was one of the few candidates
who endorsed a gay rights law and said that I would sign one if
I were elected Governor.

So the question to me and the question I want to ask all of you
is if we impose a Federal law which some may view as an un-
wanted edict imposed from Washington, is that really going to pro-
mote acceptance and compliance with the underlying principle that
we all want to see? To me, that is the difficult issue here, particu-
larly since the voters in my State have three times, and most re-
cently just in the year 2000, a high-turnout election, rejected a
similar attempt which I supported at the State level.

Are we going to advance the cause by passing Federal legisla-
tion?

Mr. Gifford?

Mr. GIFFORD. Well, first of all, Senator, I am glad that I am a
CEO at this hearing and not that other hearing you are about to
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attdend. [Laughter.] And I prefer to stay with you, Senator Ken-
nedy.

Senator Collins, I am not a constitutional scholar. I am here to
share the experience of one large company. And if we have a non-
discrimination policy that includes sexual orientation, our company
is the better for it.

To me, in terms of States’ rights and so forth, again, I am not
sure that I am equipped to handle that. However, I would say that
I think it is a horrible message to the rest of the country, to all
of us together, whether individual States have signed or not, where
it is, as my colleague Mr. Womack said, legal to discriminate in
some States. I just believe that is wrong.

Senator COLLINS. Ms. Billingsley?

Ms. BILLINGSLEY. We have the luxury of being the leaders of our
businesses and leaders in our community; and if leadership can
stand up and say, “This is right; I will do it,” then I think that we
affect the culture positively. I think we bring the culture around
to supporting it. Many, many people already support it, and the
next generation, if we do not do it, they are going to do it, because
they do not even see the question.

Senator COLLINS. Mr. Berman?

Mr. BERMAN. Again, from my standpoint, I agree. I think there
is a positive opportunity here that emanates from a strong state-
ment by Federal leadership, and I do believe that that strong state-
ment can have a very positive impact on the workplaces through-
out the country, and I believe it will fundamentally help our busi-
ness and what we are trying to accomplish and help all of Amer-
ican business.

Senator COLLINS. Mr. Womack?

Mr. WoMACK. Senator, as I reflect and look back and think about
what happened in the 1960’s when there was the issue of passing
a civil rights bill, if we had waited for the States to say this was
the right thing to do, we would not have had a civil rights bill. If
we had waited for every person in these United States to come to
that point, where would we be today?

I say the same thing today. When 83 percent of the American
people say it is time to move forward, I believe that this Congress
has a responsibility to act. One State or two States should not be
the driving force in this whole mechanism.

As my colleague has said, we must set the example. Elected offi-
cials represent all of the people, and I think that we must send a
signal that this is the right time to do the right thing. It is time.

Senator COLLINS. Thank you.

Mr. Berman, I understand you have a couple of recommendations
for ?changes in the bill. Could you very quickly tell us what those
are’

Mr. BERMAN. Yes. Essentially, we absolutely applaud the
progress that has already been made in clarifying the bill’s lan-
guage. We would place very strong emphasis on ensuring the great-
est possible consistency with the language in Title VII.

Just to cite one example, looking at Section 5, Retaliation and
Coercion Prohibited, we agree that no individual should be subject
to threats or intimidation, especially in the workplace. The ref-
erence to “a person” in Section 5(b) with regard to coercion may un-
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intentionally convey personal liability to employees in an individual

capacity in the workplace rather than “a covered entity” which is

a Title VII term. This would not be consistent with Title VII, which

imposes liability on employers based on conduct by supervisory em-

ployees acting in their official capacity and not as individuals.

1 We would suggest that ENDA should not change Title VII prece-
ents.

Senator COLLINS. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Harkin?

Senator HARKIN. Thank you, Mr. Chairman, and again, I thank
all of you for being here this morning.

This is not a very usual sight that this committee has leaders of
industry and the AFL-CIO sitting at the same table agreeing on
something, so this is a pretty significant day today.

Every time ENDA has come up over the last few years, a certain
buzz starts. There is a certain argument against it that floats
around for a while, and that is put away; then, another one floats
up and circulates for a while, and then it goes away. Now, it seems
like the new buzz that is going around that I am hearing from
those who are opposed to this is that this will be the first civil
rights bill that we have ever passed that covers personal choice,
and where is it going to end once you do that.

They say disability, race, religion, and so on are different, but
this is a personal choice—you choose to be gay, you choose to be
lesbian—and this is going to cover it. So that is the new buzz that
I have been hearing around now, and I just wonder how you might
respond to that or if you have given it any thought; if you have not,
fine. Think about it.

Mr. GIFFORD. I think, Senator Harkin, that those who have stud-
ied this subject have spent some time trying to understand it, that
the expression is not “sexual preference” but “sexual orientation,”
and I believe there is a very significant difference. When a person
is gay and lesbian, that is who they are, and I think that is what
they should be respected for, no more and no less.

Senator HARKIN. Very good.

Any other observations on that?

Mr. WoMACK. Senator Harkin, I agree with what my counterpart
has said. I also agree that it is not what a person chooses to be.
Just like in any other circumstance, people come with certain cul-
tures and certain differences. We must respect those cultures and
those differences. So I would say that in terms of being gay or les-
bian, it is not a choice, that a person just chooses to be.

From everything that I have known—they used to have a good
saying that “Some of my best friends are . . .,” and I would say
that having been associated with and working with and knowing
individuals who come from a gay and lesbian background, I do not
think it is a matter that they have chosen to do this whole thing;
it is just a matter of lifestyle. Everybody has a lifestyle.

So I would say again here that we look at things differently
sometimes, and we do not look at it in the right vein. Some of folks
are still in the dark ages and just need to be enlightened, and I
am sure you will help do that.
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Senator HARKIN. I was just checking my notes from my staff. In
fact, religion is a personal choice, is it not?

Ms. BILLINGSLEY. That is right.

Mr. WOMACK. Yes.

Senator HARKIN. We choose what religion to belong to. So would
we say, okay, then, we cannot have this covered in our discrimina-
tion laws? That is a personal choice, isn’t it? Yet we do not permit
discrimination based upon religion, either, do we?

Mr. WoMACK. Right.

Senator HARKIN. So I hope that ends that. This just started buzz-
ing around right now.

The other issue is affirmative action, that somehow this man-
dates some kind of affirmative action. I want to ask the employers
who are here about that. You do not see this as mandating some
affirmative action proposal in ENDA?

Mr. GIFFORD. We do not see that in any way whatsoever.

Mr. BERMAN. Ditto.

Ms. BILLINGSLEY. Absolutely not.

Senator HARKIN. I have one last question. Again, the opponents
of this say this is going to hurt employee morale. I do not under-
stand that, but that is what I hear. Has it had any effect on em-
ployee morale in your companies?

Mr. GIFFORD. I would comment on that with some vigor, Senator
Harkin—and again, I can only speak to the experience within our
company—but the experience within our company is 180 degrees
different from that.

I think our company and the overwhelming number of employ-
ees—of course, not everybody, but the overwhelming number—
want a company that respects everybody. I can tell you that I prob-
ably have more letters on the pride they take in our diversity policy
from people within the company than almost any other subject.

Mr. BERMAN. I would echo that from the perspective of Kodak.
We have put enormous resources into fostering an inclusive culture
within our corporation. And the feedback that we receive from our
employees is tremendous in terms of how those efforts have en-
abled them to be able to get things done more productively in the
workplace than ever before.

Mr. WoMACK. Senator Harkin, coming out of the labor move-
ment, a labor movement of 13 million members, we know that ev-
eryone will not react the same. We understand that. We know that
we have to fight discrimination wherever it is, even within our own
ranks within the labor movement. We fought for the Civil Rights
Act because it would help us to change some attitudes within our
own movement. We believe that ENDA will do the same thing.

You know, these questions that are being raised are not new.
These questions were raised years and years ago—the same ques-
tions, just a different aspect of them. So I am saying here again
that we have to address it the same way we did then, and we will
do it now.

Senator HARKIN. Thank you all very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Clinton?

Senator CLINTON. Thank you very much, Mr. Chairman, and
thank you for holding this hearing.
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Clearly, this is an issue that I believe is long overdue to be ad-
dressed and to pass ENDA, and I want to thank the panel. I am
sorry I had to be late, but based on what I have heard since I ar-
rived, this is one of the more distinguished and effective panels
that I have had the privilege to hear.

I particularly want to thank Mr. Berman, representing a wonder-
ful company in New York which has had a policy that prohibits dis-
crimination based on sexual orientation since 1986. I hope the tes-
timony from the business representatives here—Ms. Billingsley
and Mr. Gifford, I thank you both for being here with Mr. Ber-
man—will be widely distributed, because people need to hear what
each of you has to say. And I thank you, Mr. Womack, for your pas-
sionate advocacy of this particular legislation.

I think it is important to remind ourselves what ENDA does, be-
cause as Senator Harkin made reference, there is a lot of mis-
conception about what this bill will do. It is not going to change
people’s attitudes overnight—we know that—neither did the civil
rights laws of the 1960’s, but that was not a reason to avoid doing
what was right at that time, just as it is not a reason to avoid
doing what is right at this time. And what ENDA does is extend
Federal employment discrimination protections that are currently
provided based on race, religion, sex, national origin, age, and dis-
ability to sexual orientation.

I think we can all agree that it was not the end of the world
when we ended employment discrimination as a matter of law on
any of these other bases, and certainly it should be clear that the
evidence supports this legislation, and even in the absence of the
kind of strong evidence that we have heard testimony about today,
it is simply the right thing to do, which is long overdue.

We also know that it extends fair employment practices, not spe-
cial rights, to lesbians, to gays, to bisexuals, to heterosexuals, to ev-
erybody. This should not be an issue. What should be an issue in
your employment is your job performance—can you or can you not
do the job? Is your behavior connected appropriately with the job
or not? We need to get beyond holding status in any way against
someone who is seeking and holding employment.

This also prohibits public and private employers, employment
agencies, and labor unions from using an individual’s sexual ori-
entation as the basis for employment decisions. So it is not just a
question of hiring, it is also firing, promotion, and compensation.
On the next panel, we will hear very eloquent and moving testi-
mony from Lawrence Lane, also from New York, about what hap-
pened in his experience.

We also know that ENDA provides for the same procedures and
similar but somewhat more limited remedies as are permitted
under Title VII and the Americans with Disabilities Act. So even
thought the law would say do not discriminate, the remedies avail-
able are actually not on the same level as they are under Title VII
and ADA. And of course, it applies to the Congress the very same
procedures, which is absolutely appropriate.

Now, what ENDA does not do is cover small businesses with
fewer than 15 employees; it does not cover religious organizations,
including educational institutions; it does not apply to the uni-
formed members of the armed forces, although many of us believe
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that it should; it does not allow for quotas or preferential treat-
ment; it does not allow for disparate impact or the imposition of af-
firmative action; and it does not allow the EEOC to collect statis-
tics on sexual orientation or compel employers to do so, and does
not apply retroactively.

So it is very important that we clearly lay out what this bill does
and what it does not do and that we take into account the evidence
that we have heard today with respect to employers who actually
practice diversity and hire and fire and compensate on the basis of
job performance, not on the basis of one’s status, one’s religion,
one’s race, one’s sexual orientation; that this is not as dramatic or
revolutionary a step as many people have advocated that it is.

And I hope that as we move forward with the consideration of
ENDA—and the chairman has been the champion of its passage for
several years now—we can get those facts out and make it abso-
lutely clear what is done by the legislation and what is left undone
and not covered at all.

So Mr. Chairman, I thank you for bringing such effective and
compelling witnesses to this committee, and I hope that their testi-
mony is widely circulated, particularly to our colleagues who have
doubts and concerns and, frankly, fears about what this would
mean, because it is something that I think Senator Collins is abso-
lutely right in addressing. We should just be honest about it, put
it on the table, and make clear that people have some very deep
concerns and fears that are not founded, and we can help to dis-
abuse them.

I hope that the testimony of our four witnesses today will be
widely circulated and made available to all of our colleagues, and
I thank the witnesses for being here.

The CHAIRMAN. Well-said, expressing the feeling of all of us. It
is very, very helpful. As I said, we have a very diverse group here
representing a wide variety of different interests, all with a similar
message and a very powerful and compelling one that ought to re-
spond to many of the questions that have been raised, because they
have real life experience and are really telling it like it is, and that
is a very strong message, that we must continue to progress toward
freeing ourselves from this form of discrimination, and that Amer-
ica will never be America until we do.

So you have all been very helpful in moving this process forward.

Ms. Billingsley, I was interested in a number of things that you
said, but you also mentioned at the end of your testimony that this
is a value that your children have learned to live by as well. How
many children do you have?

Ms. BILLINGSLEY. I have four children, and I think it is a value
that they already live by. They were surprised that I was coming
here to address this issue.

The CHAIRMAN. There it is, there it is. We are surprised that we
have to be here addressing it, too, and I think that once we get it
passed and signed into law, we will ask why it took so long. But
I think you have all been enormously helpful to us in bringing that
day closer.

Thank you very, very much.

The CHAIRMAN. On the next panel, I am particularly pleased to
welcome Lawrence Lane, who will share his personal experience
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with us. From June 1997 to September 1999, Mr. Lane was em-
ployed as a regional manager of the New York region for Collins
and Aikman Floor Coverings. Despite his strong background in
business and excellent job performance, Mr. Lane was fired be-
cause he is gay.

Mr. Lane, I appreciate your willingness to testify about your per-
sonal experience.

Matthew Coles has been director of the ACLU’s National Lesbian
and Gay Rights and AIDS/HIV Projects since January 1995 and
has been a leader in the lesbian and gay civil rights movement for
over 20 years. Among his contributions, Mr. Coles wrote Califor-
nia’s statewide law banning employment discrimination based on
sexual orientation in 1992. He has taught at Stanford University,
the University of California Boalt Hall School of Law. Mr. Coles,
we are extremely interested in hearing your perspective.

Mr. Lane?

STATEMENTS OF LAWRENCE LANE, LONG ISLAND, NY; AND
MATTHEW COLES, DIRECTOR, NATIONAL LESBIAN AND GAY
RIGHTS PROJECT, AMERICAN CIVIL LIBERTIES UNION

Mr. LANE. Mr. Chairman, before I begin, I would like to thank
you and all the members of the committee for holding today’s hear-
ing.

As someone who has personally experienced employment dis-
crimination on the basis of my sexual orientation, I know that I
speak for many when I say that your leadership on this legislation
and the leadership of Senators Lieberman, Jeffords, and Specter
gives me hope that 1 day soon, employment discrimination on the
basis of sexual orientation will be prohibited by Federal law.

My name is Larry Lane, and I currently live in Long Island, NY.
From June 1997 to September of 1999, I was employed as the re-
gional manager for the New York region of Collins and Aikman
Floor Coverings, Inc., corporately based in Dalton, GA.

At the time I was hired, the New York region was viewed by
company management as dysfunctional. Revenues were lower than
desired, sales positions were unfilled, and so on.

I worked to turn the region around and received nothing but con-
siderable praise from my superiors for my outstanding perform-
ance. My first and only review rated my performance as “exceeds
requirement.” The review concluded: “Larry is doing an outstand-
ing job. He is already having a positive impact on the New York
zone.”

In the summer of 1998, I received a voice mail from the vice
president of sales stating: “I feel like you have really come into
your own there in New York. You built a great team, and some
pain along the way for sure, with people leaving you naked in some
territories, but I swear it is amazing how much better we are there
than we have ever been, so a big credit to you.”

On a regular basis, I continued to receive positive praise. In the
fall of 1998, the president of the company sent me a letter which
stated: “You have assembled a great team from the office to the
field, and I have never felt better about our prospects in New
York.”
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At one of our annual budget meetings in December of 1998, fol-
lowing my year-end presentation, my boss left me a voice mail stat-
ing: “You did a great job.” The positive feedback just continued.

In late summer to early fall of 1998, an employee, one of the
sales representatives that I supervised, learned that I was gay and
“outed” me. This was done without my knowledge, told to a number
of other direct reports in my region, again that I was gay.

Thereafter, one of my direct reports confronted me about my ho-
mosexuality in an aggressive and threatening way. Another of my
direct reports was similarly displeased by the news that he was
working for a gay man. Both of these men openly used the term
“faggot” in the C and A offices and informed one of their coworkers
that they did not work for me and in fact wanted to get me out
of the company.

In the spring of 1999, these two sales representatives began a
campaign to get rid of me. Without telling me they were doing so,
they began writing and calling my supervisor with false complaints
about me.

On June 24, 1999, based on these complaints and unaccountably,
without talking to me to get my side of the story at all, I was
placed on probation and advised that my job was in jeopardy. They
explained that I was hired to build the team in New York and that
based on feedback from several of my people, I was failing to get
this critical phase of my job done. They refused to provide any spe-
cific information to me but told me to return to New York and “re-
flect on what may be causing this dissension among my people.”

Until June 24, 1999, when I was suddenly and without warning
placed on probation, I had received no negative feedback on my
performance, received no discipline, oral or written, was not ad-
monished, warned, or otherwise criticized, had not received any
negative evaluations, was not accused of any wrongdoing, and was
not cited for violating any company rules. In short, my performance
was by all accounts excellent and faultless.

After holding individual meetings with all those who reported to
me, all evidence pointed to these two account managers as being
the individuals who were causing the quote-unquote “dissension
among my people.”

Shortly after I was placed on probation, one of the account man-
agers again called my supervisor, this time with the news that I
had made a confession that I was gay. My supervisor immediately
passed this information along, and soon, all of top management
was aware of my sexual orientation.

In the weeks that followed, management decided to terminate
me. On September 1, 1999, my supervisor and the vice president
of sales fired me. When asked if this had anything to do with my
performance or work ethic, the vice president of sales turned to me
and stated: “Let us just say you do not fit.”

I knew that in the majority of jurisdictions in this country, there
would be nothing that I could do. Solely because of the anti-dis-
crimination protection afforded by the City of New York was I able
to challenge the discriminatory practices that caused me to lose my
job by bringing suit under this New York City law.

Mr. Chairperson, this is what happened to me. If I had worked
in almost any other city in New York State or, unfortunately, in
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almost any other State in this country, I would have had absolutely
no recourse. Frankly, I was fortunate. New York City law prohibits
this kind of discrimination. But I do not believe that my right to
work without fear of harassment or fear of being fired because of
my sexual orientation should depend on where I live in the few
limited areas that prohibit such discrimination.

One’s success in the workplace should depend on performance
and ability and not be subject to the ignorant views and lack of ac-
ceptance that many times still exists toward lesbians and gay men.

Greater awareness of this problem is needed. To my knowledge,
a large part of the population believes that this protection already
exists. Most of the people I have spoken with were shocked and in-
deed outraged to learn that this basic protection does not already
exist nationally.

I would like to thank you again for holding this hearing and for
the leadership that you and other members of this committee and
the U.S. Senate have shown in seeking to provide a remedy for
those who, like me, are victims of sexual orientation discrimination
in the workplace.

Thank you.

The CHAIRMAN. Thank you very much.

[The prepared statement of Mr. Lane may be found in additional
material.]

The CHAIRMAN. Mr. Coles?

Mr. CoLEs. Thank you, Mr. Chairman. I want to thank the com-
mittee for inviting me here.

I would like to start by saying that the story that you just heard
is an aberration and an isolated incident. I cannot do that.

I am the director of the ACLU’s Lesbian and Gay Rights and
AIDS Projects, and I am here on behalf of my colleagues from the
ACLU all across the country, and on behalf of my colleagues at
Lambda Legal Defense Funds, Gay and Lesbian Advocates and De-
fenders in Boston, and the National Center for Lesbian Rights. We
handle most of the sexual orientation discrimination complaints
that come up in the country today, and I can tell you very sadly
that the story that Mr. Lane just told you is far from isolated.

We represent the x-ray technician in eastern Washington who
never knew a single day of peace on her job until she was hounded
out of it by an employer who told her frankly that he hated her
because she was, in his words, “a faggot.”

We represent the inspirational choral teacher in Alabama who
thought he had kept his family life completely private until the day
that he lost his job—a choral teacher whose students begged the
school board to hire back later on.

We represent the shoe factory worker in Maine who, in the words
of the Federal Circuit Court of Appeals, “toiled in a frighteningly
hostile work environment” until he too lost his job.

We represent the championship volleyball coach in Utah. We rep-
resent the talented young lawyer in Georgia. We represent the
hardworking accountant in Pennsylvania—and on and on and on.
We represent the people for whom the promise that what matters
in the workplace in America is hard work and dedication has
turned out to be an empty promise.
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And the people whom we represent are just the tip of the iceberg.
For most lesbians and gay men, the price of survival in the work-
place comes down to this. Separate the two things that matter
most in your life—family and work—and make sure that one never
knows anything about the other, and then do it all the time.

You have to imagine the idea of a job where there is not a trace
of the person who is the most important person in your life. You
have to think about a workplace in which not only does the person
who is the most important person in your life never shows up
there—there are no phone messages, no pictures—nobody in the
workplace knows that he or she exists. And you have to imagine
a place where your career is on the line if you slip and talk about
what she thought about a television show you both watched last
night.

You have to imagine a workplace there nobody can know that
you are married or that you hang around with married people or
that you go to the kinds of places that married people go. And then,
you have to imagine doing this all the time, every day, for good.
It is a balancing act that exacts in terms of human emotion a terri-
fying price.

The answer to that problem both for the people whom we rep-
resent like Mr. Lang and for those people who protect themselves
by splitting their lives in two is the legislation that you have in
front of you. ENDA provides really what simple justice demands—
that nobody should lose their job because of who they are.

To the people we represent and people like Mr. Lane, it gives a
remedy. To the vast remainder of people who protect themselves by
splitting their lives, it gives them a promise, and the promise is the
price of keeping your job is not denying your family.

Now, look, I am a lawyer. That remedy is important, but the
promise is much more important. Our civil rights laws in America
do not work because we are able to haul people who violate them
into court. Our civil rights laws work because Americans are de-
cent, law-abiding people, and we decide as a matter of national pol-
icy that people will not lose their jobs because of religion. Busi-
nesses go along with it. They go along with it because our laws
really are a statement about what kind of society we want to be.

Senator Collins talked about mandates from Washington. I know
that States and businesses do not like it when Washington micro-
manages the way they work, but the American people look to the
Federal Government for leadership on basic, fundamental Amer-
ican values. When you pass a law saying that you cannot lose your
job because of your sexual orientation, you are not endorsing being
lesbian or gay, and you are not endorsing heterosexuality, either.
When we passed a law saying that you could not discriminate on
the basis of religion, we were not endorsing Christianity or Juda-
ism or being a Muslim or being an agnostic. We were endorsing
that very basic value that says everybody deserves the same fair
opportunity to go as far as their brains and their guts and their
grit will take them. And if we pass a law saying that discrimina-
tion based on sexual orientation in the workplace is wrong, we will
be saying that same thing, giving that same message, saying we
really believe in that promise.
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Let me tell you, as Mr. Lane has told you and the spokespeople
before told you, that that x-ray technician in eastern Washington,
that volleyball coach in Utah, that shoe factory worker in Maine—
they need that promise from the Federal Government. They and we
all need a law making sexual orientation discrimination in employ-
ment illegal, and we need it now.

Thank you.

[The prepared statement of Mr. Coles may be found in additional
material.]

The CHAIRMAN. Thank you both very much.

Mr. Lane, we know it is never easy to talk about the personal
challenges that one faces, but you are enormously courageous to do
so, and it is very helpful in terms of the whole understanding of
the issue in very real human terms. You make an extraordinarily
effective presentation, and the facts surrounding your cir-
cumstances are so overwhelming and compelling, it speaks again to
the importance of having this kind of legislation.

Let me ask you if you could talk a little bit about what happened
in your workplace that made you believe you were being disciplined
and fired from your job because of something other than job per-
formance. You talked a little bit about that, but I am wondering
if you might be able to spend another moment or two on that sub-
ject.

Mr. LANE. Certainly. Thank you.

What was so unusual about the situation was it coming so com-
pletely out of nowhere. In other words, there was no lead-up to the
June 24th event in which I was put on notice. It took me by com-
plete surprise.

The other element was the fact that they would not provide any
details. In other words, they would not say what happened, what
led up to this, what they were told, what was said, who said it—
no details whatsoever. “Go back, and you figure it out.”

The other aspect was that the entire meeting centered on the
quote-unquote “dissension” among the group within the region.
And I specifically asked “Are you sure?”—because I knew I was al-
ready having some difficulties with both of these two individuals—
“Are you sure that we are not talking about one or two individ-
uals?” And they got extremely defensive, coming back and saying,
“No, no, no; it is across the board. Go back, figure it out.”

It was really through a process of elimination. It kept popping
into my head, but I did not really want to focus on the fact that
sexual orientation could have really been the issue. So by really
systematically going around my region, interviewing, meeting with
each individual person and people saying, “You need to talk to So-
and-So,” brought the final conclusion, and then certainly through
the discovery process and through the conversations that we have
had since, it became crystal clear that this was the situation.

The CHAIRMAN. And what did that mean to you? Was there a
sort of disbelief? What can you tell us about your own internal re-
action to this?

Mr. LANE. Well, from the first meeting to the termination was
about 90 days, and that was 3 months of hell. I am a
businessperson. I love business, I love everything about business.
I have always enjoyed it, and I do not do it halfway. I pour my en-
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tire soul into what I do, and I enjoy it. And I saw this particular
position at Collins and Aikman as a great challenge and oppor-
tunity, and I had poured myself into it—maybe you could call it
“workaholism” or what-have-you—it encompassed me.

So when this happened, and so out of the blue and again without
any details, I really just beat myself up for 90 days, or shortly be-
fore that, when I started to realize that this was what this was all
about. It was just devastating. And even the residual impact after-
ward has been very tough. I did not think I would start to get all
choked up toward the end of my testimony, but I did, because that
residual impact is still there.

The CHAIRMAN. Let me ask you, Mr. Coles, why have you deter-
mined that ENDA as opposed to the patchwork of State and munic-
ipal laws currently in effect is necessary to sufficiently prevent dis-
crimination and provide the remedies?

Mr. CoLEs. Well, very basically, because a patchwork of State
and municipal laws leaves the vast majority of people in this coun-
try uncovered. If you work for the Government, you can perhaps
make a constitutional claim or a civil service claim. And there are
now 12 States that prohibit sexual orientation discrimination in
employment, and if you are lucky enough to live in one of them,
you are protected. But if you are like the vast majority of Ameri-
cans, and you live in those other 38 States, and you work in private
industry, there is basically no coverage, and unless we have Fed-
eral coverage—you know, Senator, when we passed the 1964 Civil
Rights Act, just about half the States had civil rights laws that pro-
hibited race and sex discrimination. And when this body passed the
ADA, about one-third of the States had it.

It has never been the case that the Federal Government has
waited for all the States to act before moving on discrimination.
The Federal Government has provided leadership, and we need
that leadership to protect people.

The CHAIRMAN. A recent poll found that 42 percent of Americans
think that a Federal law prohibiting employment discrimination on
the basis of sexual orientation already exists. What factors in your
opinion lead to this misperception?

Mr. CoLES. Two things. I think Americans widely believe that if
you do your job effectively, it cannot be taken away from you any-
way, and most people are shocked to learn that employers actually
do not need to have a reason to take away your job.

But more than that, in the last 20 years, I think this country has
gotten to see how little sexual orientation has to do with ability
and how much of what we all grew up with thinking was the truth
about lesbians and gay men turned out not to be the truth, and I
think people just assume that of course this is a problem that we
must have taken care of; it does not make any sense.

The CHAIRMAN. Senator Mikulski?

Senator MIKULSKI. Thank you very much, Mr. Chairman.

I was not here earlier because I was chairing another hearing.
A cordial welcome to the witnesses.

Mr. Chairman, I ask unanimous consent that my full statement
go into the record.

Mr. Chairman, I am not going to ask any questions. I believe
that our witnesses have been questioned all too often in their lives.
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I think their statements stand on their own and are most eloquent
and most persuasive.

Change never comes easily, and change particularly in civil
rights does not come easily. On Sunday night, I was watching a
movie about Rosa Parks and the Montgomery boycott. I lived dur-
ing that period and I am a student of nonviolent movement. As a
result of the Montgomery boycott, Dr. King made certain demands
on the bus company in behalf of the African American community.
When you read those demands, you are shocked by how modest
they were. They asked for two things—one, that African Americans
could sit anywhere they wanted on a bus; and second, that there
would be the expansion of employment opportunities to African
Americans to work in the bus company.

Forty-4 years later, that seems so modest. And I believe that
when we pass this legislation, this legislation in and of itself is
quite modest. All it does is end discrimination. It bestows no fur-
ther rights. I believe that this is only the first step that we need
to take, but I believe it needs to be a quick step.

So, Mr. Chairman, I hope we can move this through the commit-
tee expeditiously, I hope we can move it to the floor, and I hope
we can close this very large gap in our civil rights laws.

Thank you for appearing today.

[The prepared statement of Senator Mikulski follows:]

PREPARED STATEMENT OF SENATOR MIKULSKI

I am proud to cosponsor the Employment Non-Discrimination
Act. This bill would close a very large gap in our civil rights laws.
Job discrimination on the basis or race, ethnicity, gender, and reli-
gion has long been prohibited. Yet it is still legal to hire and fire
a person based on their sexual orientation. This is outrageous—for
a country that prides itself in equal rights for all and believes in
“the American Dream.”

Today, when I look back at the Civil Rights Movement of the
1960’s, I am shocked by how modest the demands of the African
American Community actually were. If we can pass this piece of
legislation, in the future we will look back and think what a mod-
est, obvious step it was, and wonder why it took so long.

All this bill does is to end workplace discrimination. It does not
bestow special rights. It simply offers Gay and Lesbian Americans
the same protection against unfair discrimination in the workplace
that other groups have—no more, and no less.

Why is ENDA Important? Americans believe hard-working peo-
ple should be rewarded for their efforts, and commended for their
skills. Yet all over the country, gays and lesbians are being held
back at work—or even fired not because they are incompetent, but
simply because they are gay.

I firmly believe that people should be judged based on their indi-
vidual skills, competence, and unique talents, and nothing else.
Sexual orientation does not affect job performance, so it should not
be a consideration.

And most Americans agree. Eighty-five percent support equality
in employment for gays and lesbians. Seventy-nine percent believe
that we already have a federal law that makes it illegal to fire
someone based on sexual orientation.
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What would ENDA mean to people? It means protection for the
man from Cumberland, Maryland who was fired after years of
working as a stockbroker for a financial services company after the
company found out he was gay, saying he was not “compatible”
with the community. And protection for the man who worked at a
New Carrollton hotel who was told by his manager not to tell cli-
ents where he lived, because that fact made it obvious that he was
gay—and who was later fired without warning.

The federal government is lagging behind. 10 states and the Dis-
trict of Columbia already have laws that prohibit job discrimination
on the basis of sexual orientation. My own state of Maryland is one
of 7 states with Executive Orders prohibiting discrimination in the
public sector. And many companies already include sexual orienta-
tion in their non-discrimination policies.

Gay Americans are part of the American mosaic. They are enti-
tled to the same rights and freedoms as every other American citi-
zen—no more and no less. Change in civil rights comes slowly, but
we are long overdue in making sure that they have protection
against unfair discrimination in the workplace.

My hope is that someday we will look back on this and wonder
what took us so long. We all deserve to live in an environment
where people are treated fairly and with the dignity they deserve.

I urge my colleagues to vote for this important bill, and I hope
we can move it quickly to the floor.

The CHAIRMAN. Thank you very much.

Senator Reed?

Senator REED. Thank you very much, Mr. Chairman, for holding
this hearing. It is an extremely important topic, and let me echo
the comments that Senator Mikulski has made and also apologize
for not being here; I too had to chair another meeting today.

This is an issue that is long overdue. It is about justice, and it
is about, frankly, being smart about treating people and getting the
best out of them. I would note that in my home State, we have an
entire delegation that is a cosponsor of this legislation, and we
have a statewide law which bans discrimination based on sexual
orientation. We have Fortune 500 companies that have already
stepped to the plate, like CVS and Hasbro and Textron, and I think
they have done it for two basic reasons—it is the right thing to
do—it is about fairness and it is about justice—and it is also a very
good way to get the very best workers to work for you.

So on those two grounds, I would hope we could propel this legis-
lation forward, and I am just sorry that I could not be here for the
testimony. Thank you, Mr. Lane and Mr. Coles, for your testimony.

I particularly regret not hearing Chad Gifford, who is a wonder-
ful community leader in our part of the country.

Thank you very much, Mr. Chairman.

The CHAIRMAN. Thank you very much.

Senator Clinton?

Senator CLINTON. Thank you, Mr. Chairman, and I want to
thank these witnesses as well.

Mr. Lane, what is the status of your efforts to seek remedy under
the New York City provisions?

Mr. LANE. We are pretrial. We actually have a trial date of
March 18. C and A did file for a summary judgment specifically as
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it relates to the sexual orientation, and thankfully, we did win that
in our favor and now await trial.

Senator CLINTON. We wish you well. Of course, it is striking that
you at least have the opportunity to make your case because of the
New York City law. I greatly appreciate your willingness to come
and speak with us about this. It will add to the arguments that we
have as we try to take this legislation to the floor and to eventual
passage.

Mr. Coles, could you clarify for the record what the experience
has been in States and cities that do prohibit discrimination based
on sexual orientation? Have they been flooded with lawsuits and
employers endlessly tied up in court? What has happened?

Mr. CoLES. What has happened is just about what you would ex-
pect. If you assume that lesbians and gay men are about 5 percent
of the work force, which is what most statisticians tell us is prob-
ably the right assumption, and you look at the number of com-
plaints that have been filed under the existing laws—and we have
had one law, Wisconsin, for over 20 years and several others
throughout the nineties—you get just about as many complaints
and lawsuits as you do based on race discrimination and gender
discrimination.

And I will say frankly that I think the number of lawsuits that
you wind up having is certainly smaller than we had when the
1964 Civil Rights Act first passed. When Congress passed the 1964
Civil Rights Act, I think the idea of civil rights as a part of Amer-
ican life was a new idea, and there was a lot of resistance. I do not
think that that is true now, and I think that when we make it clear
that discrimination on a certain basis should not happen, most em-
ployers comply.

Senator CLINTON. Well, those have certainly been the reports
that I have reviewed. I think there was a 2000 GAO study of litiga-
tion following the passage of 11 of the State laws which found that
only 1.4 percent of the total discrimination claims in 1999 were
based on sexual orientation. So it has not proven to be burdensome
to courts or burdensome to employers, as some people had feared.

Mr. Chairman, I think that your long-time support of civil rights
legislation going back to the 1964 Act and so many ways since then
gives you a standing that the rest of us do not have to support and
champion this legislation, and I appreciate that, as is your custom,
you are once again going forward with it, and I thank the wit-
nesses for being here today to help us put this back on the legisla-
tive agenda and try to be successful in the Senate and hopefully
in the House and have a signing ceremony perhaps sometime this
year. Thank you very much.

The CHAIRMAN. I want to thank Senator Clinton and thank our
other colleagues for their participation. This has been a good hear-
ing.

It is my intention to mark up this legislation in March and get
it on the agenda, and we will do the best we can to get it on the
floor. I think it is one of the real priorities for us in this Congress,
and we have every intention to press it and push it and further it.

We thank our witnesses for being here and thank many of our
national leaders who have joined us as witnesses to this hearing
this morning in the audience and have been incredible advocates
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in helping move this country forward to the time when this legisla-
tion will become law.

The committee stands in recess.

[Additional material follows.]
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PREPARED STATEMENT OF CHARLES K. GIFFORD

On behalf of FleetBoston Financial’s 45,000 U.S. employees, I would like to thank
the Committee for the opportunity to share our company’s perspective on the issue
of diversity and discrimination in the workplace and to voice our unequivocal sup-
port for the Employment Non-Discrimination Act.

When FleetBoston Financial identified its core values, the decision to focus on di-
versity was clear. A competitive business strategy not only embraces diversity, it de-
pends on it and takes full advantage of it. It’s a strategy that requires us, in a glob-
al economy, to recruit and retain the best talent and to create an environment in
which everyone can excel.

As the number one retail bank in New England and the number one small busi-
ness lender in the United States, we need our workforce to reflect the increasingly
pluralistic communities we serve. This includes the gay and lesbian community, as
well as members of many other minority groups. To adequately serve such diverse
communities, we must ensure that each and every member of FleetBoston’s work
force has the opportunity to succeed.

To do that, FleetBoston Financial has adopted policies that we believe foster a
workplace where creativity, knowledge and life experience are exchanged freely. As
an essential element of those policies, our non-discrimination policy expressly states,
and has for many years, that the company will not discriminate on the basis of sex-
ual orientation.

The business reasons for doing so are compelling. I am reminded of this fact each
time I meet with a member of the FleetBoston Financial gay and lesbian commu-
nity. When we talk, they remind me of how tiring it can be to stay “in the closet
and how much energy is wasted, and how focus is diverted from their job, when they
feel they must conceal so much of who they are. Their lives and our business would
be greatly diminished if a gay and lesbian employee only brought a piece of them-
selves, and not their whole self, to work every day because they lived in fear of dis-
crimination

Our policy has been broadly embraced and, we believe, has resulted in a stronger,
richer company whose satisfied and engaged employees better serve our customers,
our shareholders, our employees and our communities.

The trend among corporations today indicates that this business rationale is wide-
ly shared by the most successful companies in America—some of whom I join here
today. In fact, the closer a company is to the top of the Fortune list, the more likely
it is to include sexual orientation in its non-discrimination policy. While nearly 60
gercent of the Fortune 500 have such policies, a full 86 percent of the Fortune 50

I am proud of the leadership my corporate colleagues and I have demonstrated
on this front and encourage the Congress to follow our lead. This legislation is an
opportunity to further advance the work we have already begun. FleetBoston Finan-
cial stands with thousands of companies across America that have already success-
fully addressed discrimination based on sexual orientation in the workplace. ENDA
will guarantee that this progress continues and accelerates.

This bill is about fairness, and it is more than fairly crafted. It upholds the values
that make this country work, without imposing costly mandates that make our work
harder. And, a well-enforced non-discrimination law will have the net effect of dis-
couraging the discriminatory behaviors that burden individuals, diminish morale
and decrease the productivity that makes our nation, great.

In the wake of the attacks on our country September 11, we all must be galva-
nized to a stronger collective purpose in this new era. The lack of workplace protec-
tions based on sexual orientation leaves a gaping hole in America’s commitment to
equal opportunity and is an invitation to the perpetuation of stereotype and preju-
dice. I urge the Congress to come together and see to it that discrimination against
gays and lesbians in the workplace will soon be viewed as an unacceptable relic of
another time.

PREPARED STATEMENT OF LUCY BILLINGSLEY

Thank you for the opportunity to share my views with the committee on the
harmful effects that discrimination has on businesses in America. As a small busi-
ness owner from Dallas, I want to express my strong support for the Employment
Non-Discrimination Act.

I am founder and partner of Billingsley Company, a dynamic, quality-driven firm
that performs a broad range of real estate activities in the state of Texas including
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raw land acquisition, project development and property management. I am also a
life-long Republican.

My team of 30 employees manages a growing work load that includes commercial,
residential and industrial development projects across the state of Texas. We have
built 10 office buildings making a total of 1.2 million square feet in International
Business Park, a 300-acre office park west of the Dallas North Tollway. Two years
ago we embarked on our first multi-family community development that consists of
548 units on 24.4 acres in Austin Ranch. We are currently building the second
phase of 455 additional townhouses and lofts. And our industrial holdings total
nearly 5 million square feet in Texas in various stages of development.

To accomplish our work, Billingsley Co. depends on each and every one of our em-
ployees giving 100 percent of themselves each day they are in the office. We have
a business imperative to see to it that our workplace is a collaborative environment
where employees can work hard together to beat the competition, regardless of indi-
vidual differences including sexual orientation. As a small business, we can afford
nothing less.

Some might voice concern that adding federal workplace protections for gays and
lesbians will be a costly burden to America’s small business owners. But actually,
not doing so would be the more costly route.

When people trust their employer they will be more adaptable to changing busi-
ness forces. Inclusive workplace policies can improve recruitment and lower turn-
over, boost productivity and lead to business opportunities.

Rather than be a distraction, a uniform federal law banning sexual orientation
discrimination will give businesses the right focus. By paying attention to the qual-
ity of the work being done and not to factors that have nothing to do with job per-
formance, all of America’s businesses will perform better. Our company wants to
deal with other companies that are agile and can respond quickly to business needs.
Discriminatory work environments can restrict openness and flexibility and reduce
creativity and productivity.

A federal non-discrimination law will help to prevent the type of discrimination
that burdens companies and gives rise to costly grievances and lawsuits. That is
why, in our view, companies that fail to offer real protection from discrimination or
harassment are not just hurting their employees, but they are also hurting them-
selves and America.

Moreover, we support this bill because it is narrowly tailored to address the spe-
cific problem that gays and lesbians face in the workplace. ENDA would not place
an excessive burden on businesses. It already contains an exemption for the small-
est businesses in America. It prohibits preferential treatment, including quotas. It
does not compel employers to collect statistics on the sexual orientation of their em-
ployees. It does not require employers to provide benefits for same sex partners of
employees.

This bill upholds the American values of equal opportunity in the workplace, if
not an equal guarantee of success. It is the law of the land that employment dis-
crimination based on race, gender, religion, ethnic origin and other non-performance
related considerations is unacceptable. It is time to include sexual orientation. It is
lfé)he right thing to do. It is the sensible thing to do. Most importantly, it is good for

usiness.

PREPARED STATEMENT OF ROBERT BERMAN

Mr. Chairman and Members of the Committee. On behalf of Eastman Kodak
Company and its more than 70,000 employees, I would like to thank you for the
opportunity to share with the Committee my company’s perspective on the value of
including sexual orientation among the federal protections from workplace discrimi-
nation.

Kodak is the World Leader in Imaging and a major participant in the $225 billion
“infoimaging industry”. For over 100 years, when people think of pictures, they
think of Kodak. Our objective as a company is for all our customers, from motion
picture studios to photojournalists, records managers working with microfiche and
digital storage, hospital radiology labs, graphics designers, young parents, our na-
tion’s defense and homeland security forces and many others, to be able to take,
share, enhance, preserve, print and enjoy images—whether for memories, for infor-
mation, or for entertainment.

We have achieved and maintained our position as the industry leader in an in-
creasingly competitive, global marketplace, by following two simple strategies: We
provide to our customers the best value and highest quality products in the
infoimaging industry, and we create an environment in which our employees can
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perform to their full potential. In the same way that we value each and every one
of our customers, we also value each and every one of our employees.

Our company’s mission statement begins with the following pledge: We will build
a world-class, results-oriented culture based on our six key values: Respect for the
Individual; Uncompromising Integrity; Trust; Credibility; Continuous Improvement
and Personal Renewal; and Recognition and Celebration. These values guide every
action we take as a company and as representatives of Kodak. We believe that con-
ducting business according to these values is key to achieving an environment
where every person matters and every person is fully enabled to contribute to his
or her maximum potential. Kodak’s dedication to these values has guided its rela-
tionship with employees throughout its history.

In keeping with our statement of company values we have included sexual ori-
entation in our non-discrimination policy since 1986. By recognizing the need to pro-
tect our employees without regard to sexual orientation, Kodak was at the forefront
of a rapidly growing trend in corporate America. Approximately sixty percent of the
Fort(llulle 500 companies have now instituted similar policies, and that number grows
steadily.

In 1992, the company officially recognized a network to support gay and lesbian
employees—the Lambda Network at Kodak. This Network has been extremely effec-
tive in raising awareness of workplace issues related to sexual orientation. This has
been accomplished by membership focus in two important areas: education and sup-
port. As an example, since its inception, the Lambda Network has directly impacted
several hundred senior Kodak managers through its Annual Management Edu-
cational Event. And, hundreds of other employees have been provided with edu-
cation and support through numerous workshops, presentations, and other forms of
direct interaction.

As of January 1, 1997, Kodak’s U.S. benefit plans allowed coverage for domestic
partners. We recognized that employees in domestic partnerships also utilize and
appreciate the benefits to address personal and family issues. Kodak believes that
this coverage is an important part of our benefits package and is a tangible dem-
onstration of our commitment to our corporate values.

In addition, several years ago we launched a strategy to further integrate our poli-
cies with the day-to-day work of our major manufacturing facility in Rochester, New
York. Our Winning and Inclusive Culture Strategy has been a critical element in
the transformation process within Kodak. The strategy uses leadership capability
building, employee education and realignment of many of our human resource prac-
tices to build an environment in which our employees feel valued, are respected, are
able to make full use of their talents, and are recognized for their contributions.

More recently, Kodak reaffirmed its commitment to diversity by appointing May
Snowden the company’s first Chief Diversity Officer. She is guiding Kodak’s
progress toward its diversity goals with the aims of fully engaging the talents of all
employees and maximizing the support we enjoy from the external communities we
serve.

We strive to make Kodak an organization worthy of our employees’ talent and
participation where each of us can freely contribute ideas and do our best work. At
Kodak, we know that our prime source of sustainable competitive advantage is our
people and the effectiveness of their work together. Diverse opinions and fresh ideas
create the most competitive solutions. We believe our work environment fosters di-
versity that is reflective of our customers and our community.

The positive Kodak experience coupled with our values leads us to the conclusion
that a federal law will positively reinforce the efforts of Kodak and the rest of Amer-
ican business to ensure the fair treatment of individuals regardless of sexual ori-
entation.

It is an understatement to say that it is unusual for a company to support legisla-
tion that invites further federal regulation of our business. However, Kodak believes
that protection against discrimination because of one’s sexual orientation is a basic
civil right. This issue is so fundamental to core principles of fairness that we believe
the value of federal leadership outweighs concerns we might otherwise have about
federal intervention with our business.

It is key to point out that we do not view ENDA as creating a mandated benefit.
Kodak does not support federally mandated benefits. Our benefit package already
includes a rich array of healthcare, retirement and other work-life options. In our
estimation nondiscrimination on the basis of sexual orientation is among those basic
principles inherent in our nation’s fundamental civil rights laws. Through those
principles and laws, we have agreed as a nation that people should be treated fairly
in the job market and the workplace.

The Employment Non-Discrimination Act is in step with trends in the nation’s
most successful businesses, and is in tune with the fundamental sense of fairness
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valued by Americans. A federal declaration would provide important leadership,
pointing the way for individual companies.

Since Kodak first testified in 1996 numerous improvements have been made to
the legislation. We applaud efforts by the authors, the Committee and the Human
Rights Campaign to address specific concerns raised by business. These changes,
such as specifically stating that business does not have to provide domestic partner
benefits, make clear that the goal here is to have individuals judged on merit rather
than prejudice or stereotype.

Kodak’s review of the bill indicates that there has been a significant effort to en-
sure that ENDA Is provisions are consistent with Title VII. This is extremely impor-
tant to business. Language that is clear and has been interpreted by the courts is
essential to avoiding confusion and inadvertent noncompliance with the law.

We believe there are still provisions of the bill that require amendment to ensure
greater consistency with Title VII. I have outlined examples of the bill’s provisions
that we would ask the committee’s attention. Regarding Section 5, Retaliation and
Coercion Prohibited, we agree that no individual should be subject to threats and
intimidation, especially in the workplace. The reference to “a person” in Section 5(b)
with regard to coercion may unintentionally convey personal liability to employees
in an individual capacity in the workplace rather than a “covered entity”—which is
a Title VII term. This would not be consistent with Title VII which imposes liability
on employers based on conduct by supervisory employees acting in their-6ffic’ial ca-
pacity, and not as individuals. We would suggest that ENDA should not change the
Title VII precedents.

Regarding Section 11, Construction, we bring to your attention the use of the term
66nonprivate” conduct in Section 11(a). Our concern is that this is an ambiguous
term that could be used to shield prohibited conduct and prevent employers from
taking appropriate action. For example, harassment may occur in a private setting,
off the employer’s physical premises, while employees are engaged in company busi-
ness or a company-sponsored event Under federal and state law and our company’s
policy, we would need to take prompt remedial action to end such conduct and pre-
vent its reoccurrence. The “nonprivate” conduct language may significantly impair
an employer’s ability to do that We would suggest referring to non-business activity
to be consistent with Title VII, state laws and our policy against sexual harassment.

We look forward to further working with the Chairman and the Committee to
bring additional positive change as you move through the mark-up process. All ef-
forts to simplify and clarify its language are essential to avoiding confusion and in-
advertent noncompliance with the law.

ENDA embodies the values already contained in Kodak’s corporate values, our
nondiscrimination policy, as well as the principles intrinsic to our nation’s fun-
damental civil rights laws. The Employment Non-Discrimination Act is a logical ex-
tension of the fundamental value of fairness to an area that has been neglected for
far too long.

PREPARED STATEMENT OF RICHARD WOMACK

Chairman Kennedy, I would like to thank you and all of the Members of your
Committee for holding today’s important hearing on S. 1284, the bipartisan Employ-
ment Non-Discrimination Act (ENDA). As the director of the AFL-CIO’s Civil Rights
Department, I am here today to reaffirm the AFL-CIO’s strong support for this
much-needed and long-overdue civil rights bill.

The AFL-CIO has long supported federal laws that prohibit discrimination in vot-
ing, housing, public accommodations, education, and employment. In fact, the 1964
Civil Rights Act specifically prohibits discrimination in employment largely due to
the tireless efforts of former AFL-CIO President George Meany. Although the 1964
Civil Rights Act didn’t initially include an employment non-discrimination provision,
the AFL-CIO demanded and ultimately secured the inclusion of Title VII in this
landmark civil rights law.

Mr. Chairman, the AFL-CIO is founded on the belief that citizens should be treat-
ed equally in their workplaces and throughout our democratic society. We further
believe that trade unions and employers alike have a responsibility to ensure that
workers are judged based on their performance—not their real or perceived sexual
orientation. Our steadfast support for the bipartisan employment non-discrimination
act is part of our commitment to these principles.

I am pleased to be joined at this hearing today by employers who recognize that
employment discrimination based on sexual orientation is wrong and un-American.
I am also pleased that our collective fight against discrimination has already re-
sulted in the enactment of employment non-discrimination laws which cover sexual
orientation in 12 states: California, Connecticut, Hawaii, Maryland, Massachusetts,
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Minnesota, Nevada, New Hampshire, New Jersey, Rhode Island, Vermont, Wiscon-
sin, and Washington D.C..

Mr. Chairman, what makes me the most hopeful about the future, however, is the
fact that a resounding 83% of the American public now oppose employment discrimi-
nation based on sexual orientation.

Yet, despite our advances in state law and public opinion, it is still legal to fire
working men and women in 38 states because of their sexual orientation because
there is no federal law that prohibits employment discrimination on the basis of sex-
ual orientation. As a result, working people all across the country continue to be
denied employment opportunities on the basis of something that has no relationship
to their ability to perform their work.

S. 1284 would address this problem by prohibiting discrimination in the work-
place based on someone’s real or perceived sexual orientation. This legislation would
cover virtually all public and private sector employees except those employed by the
military, religious organizations, and small businesses.

Mr. Chairman, union members know all too well how many employers use dismis-
sal, harassment, and intimidation of workers for reasons unrelated to job perform-
ance against their employees. Our experiences trying to give working families a
voice at work have taught us why it is so important that workers be judged on their
work, not their religious preference, not their race, not their national origin, or their
gender. These experiences have also convinced us that while discriminating against
someone in the workplace for those reasons is already against the law, discriminat-
ing against someone in the workplace because of their real or perceived sexual ori-
entation should also be against the law.

Mr. Chairman, I would like to end my remarks today by thanking you once again
for holding this important hearing and by congratulating you and Senators
Lieberman, Jeffords, and Specter for your leadership on this issue.

We look forward to continuing to work with you to ensure that the Employment
Non-Discrimination Act is passed by your Committee and the Senate this year. In
our view, enacting this legislation is a matter of basic fairness and justice. Thank
you.

PREPARED STATEMENT OF LARRY LANE

Mr. Chairman, before I begin I would like to thank you and all of the Members
of this Committee for holding today’s hearing on the Employment Non-Discrimina-
tion Act. As someone who has personally experienced employment discrimination on
the basis of my sexual orientation, I know that I speak for many when I say that
your leadership on this legislation—and the leadership of Senators Lieberman, Jef-
fords, and Specter—gives me hope that one day soon, employment discrimination on
the basis of sexual orientation will be prohibited by federal law and a thing of the
past.

My name is Larry Lane and I live in Long Island, New York. From June 1997
to September of 1999, I was employed as the Regional Manager of the New York
region for Collins & Aikman Floorcoverings, Inc., corporately based in Dalton Geor-
gia with approximately 800 employees. The company manufactures and sells carpet-
ing. I was hired to supervise 8 sales representatives in the New York region, which
includes most of New York State, New Jersey, Delaware and parts of Pennsylvania.

At the time I was hired, the New York region was viewed by company manage-
ment as “dysfunctional.” Revenues were lower than desired, sales positions were un-
filled, and the New York office had to be relocated. For the next 21 months, I
worked to turn the region around, and received nothing but considerable praise from
my superiors for my outstanding performance.

My first and only review authored by my boss the Eastern Area Vice President
and signed by his superior the Vice President of Sales rated my performance as “Ex-
ceeds Requirement.” It continued, that I was “extremely hard working,” “very fo-
cused on business,” and “very professional.” The review concluded: “Larry is doing
an outstanding job . . . he is already having a positive impact on the New York
zone.”

In the summer of 1998, after having been at the job for about one year, I received
a voice mail from my boss, stating, “you’re really doing a terrific job at this point.”
In the same time frame, I received a voice mail from the Vice President of Sales
stating: “I feel like you've really come into your own there in New York. You built
a great team and some pain along the way for sure with people leaving and leaving
you naked in some territories, but I swear it is amazing how much better we are
there then we’ve ever been, so a big credit to you . . .” I also received a voicemail
from the Executive Vice President of the company stating, “You're putting together
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a phe&lomenal team and (doing) just a great job . . .” The positive voice mails con-
tinued.

In the fall of 1998, after I had completed the job of relocating the NY office and
having a showroom built, the President of the Company sent me a letter dated Octo-
ber 21”. which stated: “Phenomenal job on the showroom . . . You've assembled a
great team from the office to the field, and I have never felt better about our pros-
pects in New York.”

In December of each year, at annual budget meetings I would present a summary
of the prior year and provide my game plan for the New Year. In December of 1998,
after being on the job for 17 months, and following my year end presentation, my

boss left me a voice mail stating: “You did a great job yesterday, Larry . . . several
people came up to me and frankly said, . . . he did an excellent job’. . . and I
think you really impressed a lot of people . . .” The positive feedback continued.

In the late summer—early fall of 1998, an employee, one of the sales representa-
tives that I supervised learned that I was gay and “outed” me—that is, told a num-
ber of other direct reports in my Region that I was gay—without my knowledge.

Thereafter, one of my direct reports confronted me about my homosexuality in an
aggressive and threatening way. He came up to me at a work party and said, “You
know that the whole region knows that you're gay and we don’t got a problem with
it, but if we were to let corporate know, there would be a problem.” Another of my
direct reports was similarly displeased by the news that he was working for a gay
man. Both of these men openly used the term “faggot” in the C&A offices and in-
formed one of their coworkers that they didn’t want to work for me and—in fact—
wanted to get me out of the Company. In.the spring of 1999, these two sales rep-
resentatives began a campaign to get rid of me. Without telling me that they were
doing so, they began writing and calling my supervisor, the Eastern Area Vice Presi-
dent, with false complaints about me. They questioned my integrity, told my super-
visor that they could not trust me and said that I was secretive.

On June 24, 1999, based on these complaints and, unaccountably, without talking
to me to get my side of the story at all, my supervisor and his boss, the Vice Presi-
dent of Sales, placed me on probation and advised me that my “job was in jeopardy.”
They explained that I was “hired to build the team in NY” and that based on feed-
back from “several of [my] people” I was failing to get this “critical phase of [my]
job done.” They refused to provide any specific information to me, but told me to
returin to New York and “reflect on what may be causing this dissension among my
people.

Throughout my 21 month period of being with the company and, indeed up until
June 24, 1999, when I was suddenly and without warning placed on probation, I
had received no negative feedback on my performance, received no discipline, oral
or written, was not admonished, warned, or otherwise criticized, had not received
any negative evaluations, was not accused of any wrongdoing, and was not cited for
violating any company rules. In short my performance was, by all accounts, excel-
lent and faultless.

After holding individua