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WORKPLACE SAFETY AND HEALTH: OVER-
SIGHT OF MSHA AND OSHA REGULATION
AND ENFORCEMENT

THURSDAY, JULY 11, 2002

U.S. SENATE,
SUBCOMMITTEE ON EMPLOYMENT, SAFETY, AND TRAINING,
OF THE COMMITTEE ON HEALTH, EDUCATION, LABOR, AND
PENSIONS,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
SD-430, Dirksen Senate Office Building, Senator Wellstone (chair-
man of the subcommittee) presiding.

Present: Senators Wellstone and Enzi.

OPENING STATEMENT OF SENATOR WELLSTONE

Senator WELLSTONE. We will ask for some order in the back and
for people to please come in and be seated, because we will now
br(iing the Subcommittee on Employment, Safety, and Training to
order.

First, I want to call this hearing of the Subcommittee on Employ-
ment, Safety, and Training to order, and I want to thank both wit-
nesses for joining us today.

Mr. Henshaw and Mr. Lauriski, nothing could be more important
than protecting the health and safety of working men and women.

Our topic today is oversight of the regulation and enforcement
responsibilities of two vitally important Federal agencies, the Occu-
pational Safety and Health Administration, better known as
O%HHIZ, and the Mine Safety and Health Administration, known as
M .

Two days ago on Wall Street, the President, referring to financial
practices and behavior, said, and I quote: “Self-regulation is impor-
tant, but it is not enough.” He was referring to the necessary Gov-
ernment role in regulating a market economy. He went on to point
out that it is also sometimes the job of Government to “ensure that
those who breach the trust of the American people are punished.”

Earlier this year, the President had this to say about the impor-
tance of Government standards and the enforcement of these
standards, and I quote again from the President: “A good business
always respects the boundaries of right and wrong”—and I know
that my colleague Senator Enzi absolutely agrees with that. “In our
country, the law defines many of these responsibilities, from work-
place safety to environmental protection.”
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Finally, during a recent visit to a high school in Missouri, Presi-
dent Bush said that he wants Government agencies to be account-
able. Enforcement of sound standards and holding Government ac-
countable is what today’s hearing is all about. This is a committee
oversight hearing.

Without minimizing concerns about national security or the cur-
rent lack of confidence in financial markets, the trauma that work-
ing men and women and their families face every day from injury,
illness, and even death on the job is no less important. As events
of the past year have sorely demonstrated, systems, whether they
be to protect financial markets, our national security, or the safety
and health of our work force, cannot work unless everyone does the
job they are supposed to do—auditors, financial analysts, corporate
executives, and Government.

Today we will examine how well Government is performing its
job with respect to the safety and health of America’s workers.
Born from the blood, sweat, and political struggle of thousands of
Americans, OSHA and MSHA are charged with protecting the safe-
ty and health of hard-working men and women as they go about
their daily jobs. They are responsible for administering comprehen-
sive regulatory and enforcement systems to ensure that workers do
not lose their lives, are not injured, and do not contract illnesses
because of exposure to workplace hazards or risks.

OSHA'’s purpose according to the Occupational Safety and Health
Act is to “assure so far as possible every working man and woman
in the Nation safe and healthful working conditions and to pre-
serve our human resources.”

MSHA was created among other reasons because Congress found
that there was “an urgent need to provide more effective means
and measures for improving the working conditions and practices
in the Nation’s coal or other mines in order to prevent death and
serious physical harm, and in order to prevent occupational dis-
eases originating in such mines.”

Today we will examine how well OSHA and MSHA are meeting
these responsibilities. Frankly, I have concerns as chairman of this
subcommittee. I am troubled about whether OSHA is meeting is re-
sponsibilities under the OSH Act to set mandatory occupational
safety and health standards necessary to accomplish the overall
goal of safe and healthful working conditions.

Protecting workers from exposure to explosive chemicals, from
the ravages of tuberculosis, from the heartache of birth defects,
miscarriages, and other reproductive health problems caused by ex-
posure to toxic chemicals, from disabling hearing loss, from lung
cancer and other respiratory is what OSHA is supposed to be
about. OSHA cannot abdicate these responsibilities. It is a higher
duty to America’s working men and women. It simply cannot do ev-
erything by consensus. That is why Congress gave OSHA the au-
thority to promulgate mandatory occupational safety and health
standards.

In setting up these hearings, I had an understanding with Mr.
Henshaw and the distinguished ranking minority member that we
would use the time here today to focus on issues other than repet-
itive stress injuries—not because this issue is not extremely impor-
tant, but because we wanted to be sure that other important safety
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and health issues did not get lost. So I do not want to dwell on the
topic of repetitive stress injuries other than to note my concern
that the administration’s dismissive attitude toward setting a
meaningful repetitive stress injury standard was, I fear, just the
tip of the iceberg.

Voluntary partnerships and programs have their place, but the
fact is, as President Bush has noted, self-regulation is never
enough. We need standards, and the Government needs to enforce
those standards, because not everyone can be counted on to do the
right thing.

That is what Government is for. That is why we should hold
Government accountable to do this.

I also have some grave concerns about MSHA’s enforcement ef-
forts. I will want to focus in particular on two catastrophic events.
First, there was the massive coal impoundment failure at A.T.
Massey mine in Kentucky that spewed 300 million gallons of coal
sludge into over 70 miles of creeks and rivers along the Kentucky-
West Virginia border. This was said to be a catastrophe on the
same scale in terms of damage to the ecology and surrounding com-
munities as the Exxon Valdez oil spill—the worst ecological disas-
ter ever—in the Southeast United States.

How could such a catastrophe happen just 6 years after a similar
impoundment failure at the same site and the purported correction
of deficiencies by the company? What went wrong, and how can
such catastrophic failures be prevented in the future?

Then, there is the recent tragic explosion in the Jim Walters Re-
source Mine in Alabama, killing 13 miners. At the time of the ex-
plosion there were 31 outstanding citations that had not been
abated, some for violations that I would have thought were seri-
ous—1,000 feet of flammable coal dust—but which the MSHA in-
spector apparently did not think were serious. Were the MSHA in-
spectors doing their job? Was the company being held to suffi-
ciently rigorous standards? Is the pattern of violations and cita-
tions at this mine indicative of overall gaps in MSHA’s enforcement
efforts? And how can MSHA accomplish its daunting enforcement
challenges on the budget and with the resources currently being
sought by the Bush Administration in its fiscal year 2003 budget?

These are some of the questions that I will want to explore with
our witnesses today. Again, I thank the two of you for coming, and
I look forward to your testimony.

Senator Enzi?

OPENING STATEMENT OF SENATOR ENZI

Senator ENzI. Thank you, Mr. Chairman.

The topic of today’s hearing is “Workplace Safety and Health:
Oversight of MSHA and OSHA Regulation and Enforcement.” As
the ranking member of this subcommittee, I feel a special respon-
sibility to protect the safety and health of America’s workers.

One of the most important aspects of this responsibility is to
oversee the agencies charged with protecting our workers and min-
ers, and I thank you for having this hearing.

The Occupational Safety and Health Act created the Occupa-
tional Safety and Health Administration, OSHA, in order to assure
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as far as possible every working man and woman in the Nation
safe and healthful working conditions.

The Mine Safety and Health Administration was created under
the Mine Safety and Health Act to create the safety and health of
the mining industry’s most precious resource—the miner.

Today we pause to assess the effectiveness of these agencies in
reaching these goals over the past year. Today we also look ahead
to discuss OSHA’s and MSHA'’s vision and strategies for enhancing
their effectiveness.

This hearing is entitled “Oversight of MSHA and OSHA Regula-
tion and Enforcement.” However we cannot focus merely on regu-
latory and enforcement activities to gain a full appreciation of ei-
ther agency’s effectiveness.

Furthermore, where problems may be identified, we must look
beyond just regulation and enforcement for the answers. Regula-
tion and enforcement are vital to OSHA and MSHA’s mission to
protect our workers and miners. However, standards and enforce-
ment alone will not assure their safety and health. An approach to
occupational safety that is adversarial in nature and based solely
on enforcement has not effectively tapped into the resources of the
Agency, nor has it effectively tapped into the resources of employ-
ers and employees across the country who are committed to im-
proving safety in mines and other workplace.

The fact is enforcement alone cannot ensure the safety and
health of the work force. We must focus our efforts on preventing
injuries and illnesses from occurring in the first place.

It is also a fact that the Government cannot ensure the safety
of all of the Nation’s workers and miners on its own. It would take
OSHA 167 years to inspect every workplace in America one at a
time. OSHA and MSHA must partner with business and labor to
seek creative and proactive solutions to workplace safety.

OSHA'’s Voluntary Protection Program is an excellent example of
the successes of a proactive and collaborative approach. Overall,
employers participating in VPPs have illness and injury rates that
are more than 50 percent below the average for their industries.
They have fewer lost workday injuries, and they have reduced
workers’ compensation costs.

I would like to see the codification of this important and success-
ful program. I urge these agencies to consider the unique needs
and capabilities of small mines and small businesses in OSHA’s
and MSHA'’s regulatory and compliance activities. Small businesses
and small mines face unique safety and health challenges that
could greatly benefit from the guidance of OSHA and MSHA, re-
spectively, as well as from the guidance of larger companies, those
VPP companies that I mentioned.

I look forward to hearing from Assistant Secretary Henshaw and
Assistant Secretary Lauriski about their agencies’ efforts to ad-
dress these concerns.

With respect to enforcement activities, the skills and training of
compliance officers and investigators is a key to effective enforce-
ment. I also look forward to hearing from the assistant secretaries
about their agencies’ efforts to enhance the training and skills of
compliance officers. I would also like to hear about OSHA’s and
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MSHA'’s efforts to improve the effectiveness and fairness of the
standard-setting process.

I want to thank the two assistant secretaries for appearing
today, and I thank them for their efforts to improve the safety and
health of Wyoming’s and America’s workers and miners.

This last year, I had an opportunity to learn a little something
about statistics. One-third of the Nation’s coal is mined in my coun-
try, and I remember having a visitor from the Tokyo press come
to my county to take a look at the mines—we talked him into it;
he was pretty sure that they were dirty and dangerous—and after
he had a chance to tour, he found out that they were both clean
and safe.

We have had some mines that have gone for 4 years without a
lost time accident. But this last year, we had one injury that para-
lyzed a person from the neck down, and we had a death. Now, com-
pared to past years, that is about a 1,000—or, actually, it is a high-
er percentage than that—percent increase in deaths. So that some-
times the statistics get skewed by having a good workplace. But it
is something that everybody has been cognizant of. Some new pro-
grams have come out of it. One of my favorites is the Come Home
Safe Program where everybody in the family is encouraged to en-
courage the worker to be safe that day and to come home to them
that night.

Another program that does not have any legal constitution is one
of near misses, talking about the near misses and sharing those
with other people who might be in that same situation, because the
near miss is an accident that did not quite happen, but it is an ac-
cident that could happen, and that is where some of the good pre-
vention comes in.

I would like to thank you for your efforts in focusing on collabo-
ration and education and compliance assistance to make your mis-
sion more effective.

I apologize that I will not be able to be here for the entire hear-
ing. We are having a bill that I have put hundreds of hours into
debated on the floor, and I have an amendment that is pending at
the moment, so I am going to have to go over there.

I would ask unanimous consent remain open so that I can ad-
dress some questions after the testimony even if I am not here—
in this case, unanimous consent is just you, I guess.

Senator WELLSTONE. Absolutely, and I am pleased to give that
unanimous consent.

I also want to apologize and say that we have everything going
on today. We have a markup in the HELP Committee that was just
rescheduled for the same time as our subcommittee hearing. We
have, as Senator Enzi said, a very important debate going on on
the floor, and he has been very involved with some of the reform
efforts. But it did seem to me that it was too important to put this
off, so we will go forward, and any questions or responses to any
comments that you want to put in the record, please do so, Senator.

Senator ENzI. Thank you.

[Questions of Senator Enzi may be found in additional material.]

Before we begin I have a prepared statement from Senator Mur-
ray.

[The prepared statement of Senator Murray follows:]
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PREPARED STATEMENT OF SENATOR MURRAY

Thank you, Senator Wellstone, for calling this important hearing
today. I appreciate your long-standing commitment to protecting
workers in this country.

As you know, America’s workers are the foundation of our econ-
omy—an economy that, even during an economic downturn, re-
mains the strongest economy in the world.

I believe workers must be safe and healthy for the economy’s po-
tential to be maximized.

I look forward to getting an update from Mr. Henshaw and Mr.
Lauriski on current efforts by the Occupational Safety and Health
Administration (OSHA) and the Mine Safety and Health Adminis-
tration (MSHA) (m-shaw) to improve protections for workers.

Thank you, also, Senator Wellstone, for cosponsoring a bill I re-
cently introduced, S. 2641, the Ban Asbestos in America Act of
2002.

This legislation will take a crucial step forward in protecting
workers and consumers by doing something which most Americans
thought was done years ago: it bans asbestos in the U.S.

The Environmental Protection Agency tried to ban asbestos in
1989, but the EPA’s regulations were overturned in 1991.

While new uses of asbestos were banned, existing uses were not.

Last year the United States consumed 13,000 metric tons of
chrysotile asbestos to make roofing materials, gaskets, friction
products and other items.

In contrast, asbestos has been banned in more than 20 countries,
and will be banned throughout the entire European Union by 2005.

My interest in this issue stems from a series of newspaper arti-
cles which appeared in the Seattle Post-Intelligencer.

In late 1999, the paper ran stories about asbestos contamination
from the vermiculite mine near Libby, Montana.

The paper reported on the high incidence of asbestos-related dis-
ease in that community caused by decades of exposure to the asbes-
tos from the mine.

But the Post-Intelligencer’s investigation wasn’t limited to Libby.

The paper has covered asbestos-contamination at tale, taconite
and vermiculite mines throughout the country, has found elevated
concentrations of asbestos in dust samples at gas stations, and has
covered EPA’s findings on asbestos in horticultural products made
with vermiculite.

The paper has repeatedly raised questions about whether we are
doing enough to protect workers and consumers from asbestos ex-
posure.

I'm convinced that we’re not; and that is why I have introduced
the Ban Asbestos in America Act of 2002.

Senator WELLSTONE. Mr. Henshaw?
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STATEMENTS OF JOHN HENSHAW, ASSISTANT SECRETARY,
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION,
U.S. DEPARTMENT OF LABOR, WASHINGTON, DC.; AND DAVID
LAURISKI, ASSISTANT SECRETARY, MINE SAFETY AND
HEALTH ADMINISTRATION, U.S. DEPARTMENT OF LABOR,
WASHINGTON, DC.

Mr. HENSHAW. Thank you, Mr. Chairman.

Thank you for the opportunity to discuss the Occupational Safety
and Health Administration’s commitment to protecting American
workers.

I would especially like to discuss the Secretary’s and my vision
for the Agency and the progress that OSHA has made in achieving
that vision.

When we look at the State of occupational safety and health in
this Nation, we have many reasons for optimism. At 6.1 injuries
per 100 workers, the overall injury and illness rate is the lowest
since the Bureau of Labor Statistics started compiling these statis-
tics, and there is a chart to my right which displays this.

Since OSHA'’s inception in the early 1970’s, the rate has fallen
by about 45 percent. In those industries where OSHA has targeted
inspections, there have been even greater improvements.

Furthermore, the extent of cooperation between businesses,
labor, and OSHA as measured by the number of partnerships, par-
ticipation in the Voluntary Protection Program that Senator Enzi
mentioned, and amount of compliance assistance activities is great-
er than ever before.

Even though we have accomplished much, I recognize that there
is also much to do. Nearly 6,000 workers suffer fatal accidents each
year, and in the year 2000 alone, there were 5.7 million injuries
and illnesses in America’s workplaces. Our focus, as you reiterated
earlier, is to drive down fatalities and injuries and illnesses even
further—as far as possible.

Enforcement and regulatory actions are certainly two of the more
important tools for making workplaces even safer. OSHA is in-
creasing its enforcement efforts in 2002 with more inspections, par-
ticularly health inspections, and targeting enforcement on the most
dangerous workplaces in the high-hazard industries.

Through our enforcement efforts, we plan to conduct 36,400 in-
spections this year.

OSHA is also setting realistic goals and objectives in our regu-
latory program. We have spent the past year assessing the Agen-
cy’s capabilities and planning regulatory priorities. OSHA’s regu-
latory agenda now reflects an honest appraisal of what we can re-
sponsibly accomplish and the commitments we plan to meet.

Our current regulatory agenda, published May 13 of 2002, in-
cludes the publication of two final rules and seven Notices of Pro-
posed Rulemaking.

Beyond our regulatory and enforcement activities, I would like to
point out how OSHA is showing safety and health leadership in
other ways. During the 9 months of rescue and cleanup of the
World Trade Center site, we monitored safety conditions to ensure
that problems were fixed before anyone got hurt. We protected
thousands of workers by overseeing the fitting and distribution of
more than 130,000 respirators and handing out over 40,000 pieces



8

of personal protective equipment and taking more than 6,000 air
and bulk samples. I am pleased to report that there were no work-
related deaths after the collapse of the two buildings and only 35
lost time injuries and a remarkably low rate of 2.3 injuries per 100
workers. Demolition sites normally have about 4.3 lost time inju-
ries.

OSHA is also taking the lead in the safety and health of immi-
grant workers. As the committee has noted, many immigrant work-
ers are often at greater risk than other workers, and far too often
lose their lives on the job. OSHA has targeted inspections at work-
places such as meatpacking, where there are large numbers of im-
migrant workers. We have added Spanish language capability to
our 800 emergency number. We have created a Spanish web page
and are distributing Spanish language editions of employee rights
notices.

I believe that for OSHA truly have beneficial impact in work-
places, we must go beyond enforcement and standard-setting.
OSHA'’s participation with industry, professional and labor organi-
zations is another valued means of protecting workers.

There are currently 137 active partnerships between OSHA and
the private sector that are producing positive results for the Agen-
cy’s Strategic Partnership Program.

Mr. Chairman, in conclusion, I believe that whenever we enter
a workplace, whether as inspectors or as providers of compliance
assistance, it is imperative that we provide services that will help
lead to a safer workplace, because when OSHA truly helps employ-
ers and their employees, the impact extends beyond the confines of
the workplace. It extends to the overall health and welfare of the
community.

That is the Secretary’s and my goal—to ensure that OSHA
makes a difference where it counts—in the lives of every worker in
America.

Thank you. I would be pleased to answer questions.

Senator WELLSTONE. Thank you, Secretary Henshaw.

[The prepared statement of Mr. Henshaw may be found in addi-
tional material.]

Senator WELLSTONE. Mr. Lauriski?

Mr. LAURISKI. Mr. Chairman, thank you for this opportunity.

I am pleased to appear before you today to discuss the ongoing
efforts of the Mine Safety and Health Administration to promote
safety and health in our Nation’s mines.

Last year, we set meaningful and measurable safety goals to re-
duce mining industry fatalities and to reduce the nonfatal days lost
injury rate. I am happy to report that in 2001, the number of min-
ing deaths and the incident rates of injuries in this country was the
lowest ever recorded. This year, like last year, we have set ambi-
tious goals, but they are achievable goals, both for safety and for
health.

Beginning in around 1994, the industry reached a plateau in re-
ducing injuries and deaths, so it was evident that we needed new
ideas and methods to get to the next level of safety and health.
This agency has primarily emphasized the enforcement mecha-
nisms embodied in the Mine Act, focusing on physical conditions in
the workplace. The Act, however, provides us with a broad range
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of tools such as education and training, compliance assistance, and
technical support, in addition to enforcement.

In numerous meetings over the past year with our stakeholders,
we have been asked time and time again to use tools that are pre-
ventive rather than reactive. Utilizing this input from our stake-
holders, we have devised a management plan to help move the
mining industry to anew level of safety and health. This plan fo-
cuses on more collaboration with stakeholders, assistance to the in-
dustry in preventing accidents and illnesses, and improvements in
internal practices to enhance mine safety and health performance.

Our stakeholders have committed themselves to work collectively
to meet our health and safety goals.

There are two major accident investigations which I know are of
interest to you. First is the Martin County Coal Company’s im-
poundment breakthrough in Inez, KY. When I began at MSHA, the
investigation of that incident was completed, and the report was
ready to be released.

MSHA cited the company for two violations that contributed to
the release of 300 million gallons of coal slurry, and we assessed
each of those violations at the statutory maximum $55,000 civil
penalty.

As a result of the failure, I ordered an internal review of our pro-
cedures related to that impounded into our general coal mine im-
poundment procedures and processes nationwide. That review is
nearing completion.

We are also working with the Department of Interior’s Office of
Surface Mining to improve communications and discuss how to best
address the recommendations of the National Academy of Sciences
Impoundment Report that Congress requested.

In September of last year, explosions at Jim Walter Resources
Number 5 underground mine in Alabama killed 13 miners and in-
jured three others. We have completed the onsite part of our inves-
tigation, and the mine is now in production, and we are continuing
to analyze evidence to determine the cause of the explosion. If the
investigation reveals a violation of MSHA standards, we will take
enforcement action.

Some have expressed concerns about MSHA’s practice at the
mine, so I have assigned an internal review team to investigate the
quality of our management processes and procedures, including en-
forcement activities, at the mine and in the MSHA district in
which it is located. The review, like the investigation, is continuing.

MSHA will continue to enforce and meet its mandate under the
Mine Act. I want to emphasize that there will be no less enforce-
ment. Enforcement will focus on more overall safety and health
anatters and identifying system weaknesses that may lead to acci-

ents.

Since we began our compliance assistance efforts last year, some
skeptics have said that we cannot increase compliance assistance
without lessening enforcement. I respectfully disagree. As you can
see in this chart, there was an increase in the number of citations
and orders that we issued—5%2 percent, to be exact—from 2000 to
2001. This increase cannot be attributed solely to a rise in the
number of mines, because we know that there was only a 15 per-
cent increase in the number of mines during the same period.
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Mr. Chairman, I use this statistic advisedly to show that MSHA
is committed and will continue to commit to its enforcement re-
quirements. But MSHA’s principal objective is not to issue cita-
tions. It is to reduce fatalities and injuries. We do not believe that
the number of citations issued should become the measure of effec-
tiveness in achieving our objective.

While we have seen a reduction in the types and severity of vio-
lations we have found at mines, we have also seen a reduction in
the injury and fatality rates. This chart shows the correlation be-
tween unsafe conditions in the workplace and accident rates. A sig-
nificant and substantial citation, or an incident citation as the
chart shows, is issued for those violations that have a reasonable
likelihood of producing a serious injury or illness. This chart sup-
ports the basic philosophy of the Mine Act. A declining number of
serious violations correlates with the rate of decline and serious in-
jury rates.

As I said earlier, we are concerned about the flattening of injury
and fatal incident rates. The traditional enforcement scheme is no
longer bringing a reduction in these rates. This is solid evidence
that we need to move the agency in a new direction. We must use
other tools. To do otherwise is to accept the status quo, and accept-
ing the status quo is not something that we should be willing to
do.

We are revamping our internal training programs to strengthen
our processes, to correct any existing weaknesses or gaps, and most
importantly, to further support our own staff's health and safety
skill sets.

We are also responding to our stakeholders’ call for more user-
friendly training materials and mine site training for mine opera-
tors and miners and have translated numerous materials into
Spanish.

Secretary Chao recently announced a major new compliance as-
sistance initiative to help employers better understand and meet
their responsibilities to protect workers. In support of that initia-
tive, we at MSHA have developed a compliance assistance plan
that sets out specific steps that we are taking to improve our out-
reach to mine operators and miners.

Our website provides access to a multitude of resources for com-
pliance assistance. It also provides access to MSHA’s data retrieval
system to retrieve mine-specific information. More reports will be
added to this system as time progresses, and the website will soon
be available in its entirety in Spanish.

Compliance assistance is always needed when new regulations
are issued. Prior to the effective date of the new final rule on haz-
ard communication, we will hold 15 national rollout meetings and
about 100 supplemental local meetings to give mine operators the
opportunity to learn how to comply with the rule. We will also pro-
vide onsite compliance assistance.

Operators of small mines face unique challenges in protecting
their workers, so we are establishing an Office of Small Mine
Health and Safety that will coordinate a National Small Mine Ini-
tiative to assure compliance at small mines and to give compliance
assistance.
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And we are reviewing existing regulations to determine applica-
bility to current mining practices and to identify those that create
undue burden on small mine operators.

MSHA has published several important final rules recently. The
hazard communication rule, which is an information and training
rule, will reduce injuries and illnesses related to chemicals in the
mining industry. The high-voltage longwall rule allows a mine to
use current technology without the need to petition this agency for
a modification of the existing standards. The Office of the Inspector
General made three recommendations on asbestos that would re-
quire rulemaking, and recently completed seven public meetings to
gather information and data to assist us in our deliberations on
these issues. We also solicited written comments in the public com-
ment period just closed this past Tuesday. We are also continuing
our work on health rules that will address respirable coal mine
dust concerns.

Finally, technical support is another tool of the Mine Act. Our
technical experts are creating partnerships to more effectively iden-
tify and evaluate technological solutions to mining hazards, and we
are also identifying new technologies to address emerging hazards.

In conclusion, Mr. Chairman, we have examined our way of busi-
ness and look for new ways to use our existing tools to get to the
next level of improved health and safety performance. I have just
outlined some of those for you. I am confident that, working in
partnership with our stakeholders, we can achieve these goals.

Mr. Chairman, that concludes my prepared remarks, and I would
be happy to answer any questions.

[The prepared statement of Mr. Lauriski may be found in addi-
tional material.]

Senator WELLSTONE. I would like to thank both of you, and I will
start with Mr. Henshaw—and by the way, I do appreciate, Mr.
Henshaw, that the trend of reduction in injury and illness is impor-
tant, but what we want to do is make sure that it continues that
way. We want to make sure that the kind of vigilance that we have
seen in the past continues. But I appreciated your comment that
however much improvement you feel we are making, we can still
do better. I very much appreciate your saying that.

Let me start out by giving your own background. On numerous
occasions before this committee and in speeches, you have said that
as a safety and health professional—and you are one—you have
one goal, and that is to reduce workplace injuries and illnesses and
fatalities, and that during your tenure at OSHA, that is going to
be the agency’s main focus.

Isn’t one of OSHA’s major tools for reducing exposure and the re-
sulting injuries and illnesses and fatalities the promulgation—the
promulgation—of safety and health standards, and isn’t the pro-
mulgation of standards one of the agency’s major responsibilities
under the Occupational Safety and Health Act?

Mr. HENSHAW. Certainly, Senator, that is one of the tools that
we have is setting appropriate standards and enforcing those
standards. So that is an appropriate tool, yes.

Senator WELLSTONE. Then, why don’t you list standard-setting as
one of your top priorities? You have said in written testimony that
the top priorities are building OSHA’s leadership, enforcement, out-
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reach and education, and voluntary partnerships and programs,
but you have not said that one of your top priorities is the promul-
gation of standards. Why not?

Mr. HENSHAW. I think I have said that the execution of our regu-
latory agenda is a top priority within the agency, and that is the
issue around what we described in the May issue of our Regulatory
Agenda is what we are going to accomplish, and I think that if you
look at the same speeches, you will hear me say that we are hold-
ing our managers accountable for accomplishing those endpoints as
described in the regulatory agenda.

To me as a manager, that means that that is a primary focus cer-
tainly for those groups that are involved in developing those stand-
ards and regulations. They are going to be held accountable for
achieving those goals described in the Regulatory Agenda.

Senator WELLSTONE. Let me pursue why I am concerned about
not listing the promulgation of standards as one of your primary
objectives, because I think that that is where OSHA has been at
its best is these standards, which have really led to the protection
of the work force.

Let us look at OSHA’s regulatory program. With respect to your
regulatory program, the administration has removed more than a
dozen regulatory initiative from its regulatory agenda, including
standards updating permissible exposure limits, expanding the
chemical process safety management standard to cover reactive
chemicals, extending the lockout-tagout standard to the construc-
tion industry and regulating cancer-causing chemicals like metal
working fluids.

The development of many other standards has been delayed, in-
cluding standards on hexavalent chromium and silica.

So instead of focusing on these major hazards, the administration
has identified the following as its priorities for regulation: signs
and barricades; translating the exit route standard into plain
English terms; and an administrative rule on changes in State plan
regulations.

Can you tell me how many injuries, illnesses or fatalities OSHA
estimates they will prevent through the promulgation of these
standards, and why are these the priorities for the administration
as opposed to the promulgation of standards dealing with the really
serious hazards that are out there?

Mr. HENSHAW. Senator, I think you are referring to that in the
last 1 few months, we have released four final rules, one of which
is the signs and barricades that you mentioned. And I am sure that
you are aware that we still have way too many highway fatalities
or fatalities of workers in work zones. This is a major problem in
:cihis gountry, and it is very critical that we get those standards up-

ated.

The previous standard that OSHA had on the books was in 1973
which is critically in need of repair and improvement, and that is
what this direct final rule was all about. I don’t know what the es-
timate is as far as how many lives could be saved, but certainly we
are talking about a serious fatality risk in work zones in this coun-
try, and we think that this standard will improve that.

Senator WELLSTONE. But my question—listen, you are always
gracious when you come up here to testify—but with all due re-
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spect, I do not see how a regulation on signs and barricades and
the other things I mentioned are more important than addressing
tuberculosis or the dangers of explosion from reactive chemicals or
unburdening workers from having to pay for their own protective
equipment or shielding workers from chemicals that cause birth de-
fects, miscarriages, and other reproductive health problems.

Where is the promulgation of standards that deal with these
major concerns that affect our work force?

Mr. HENSHAW. Senator, some of those are on our regulatory
agenda. If I might, I would like to just reiterate—you mentioned
that we had withdrawn several items from the old regulatory agen-
da. The old regulatory agenda had something like 58 items ad-
dressed. We had so many on the regulatory agenda that a few of
them got lost, and for some reason, we cannot find out why they
were not recorded in the following 6-month period, like in ship-
yards. We had items in there that were from the early 1980’s and
late 1970’s that were not being addressed.

As a manager, my job is to fine-tune a group of professionals to
work on issues and resolve those issues. If we have too many
things on our plate, we get nothing done, so it is critical that we
pick the right priorities and work on those.

As I mentioned before, the regulatory agenda is what we are
going to do in the next 12 months, and tuberculosis is on that regu-
latory agenda. Glycol ethers are on that regulatory agenda.

Senator WELLSTONE. Well, let me give you a case study just to
take this line of questioning a little further. Let me focus on a
minute on the process safety management rule for hazardous
chemicals.

A study by the Chemical Safety Board concluded that 66 work-
place deaths and 404 injuries took place in the 5 years between
1992 and 1997 that were attributable to reactive chemicals and not
covered by OSHA’s current standard. At the end of the last admin-
istration and the beginning of this administration, OSHA was be-
ginning to consider a rule to deal with the gaps in coverage. And
the first step was to issue a request for public comment—that was
the first step—on which chemicals not currently covered should be
included in how OSHA should regulate them. That was in May of
2001.

In September of 2001, the current PSM rule showed up on the
now infamous hit list of 57 rules that industry lobbyists thought
should be eliminated as too burdensome. In December of 2001, the
rulemaking to expand the process safety management rule was
withdrawn because of resource constraints and other priorities—
not postponed, not delayed, but withdrawn.

Did you truly not have the resources to put a notice out to the
public asking them for their ideas? What could have been more im-
portant than that? What initiative bumped that completely off your
agenda? Was it the signs and barricades initiative? Was it the
translation of exit routes into plain English? I do not get these pri-
orities.

Mr. HENSHAW. Senator, the issue is not as simple as just issuing
a request for information, and I will give you a case-in-point. It is
critical that we look at what is our work load, what are our re-
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sources, and what can we get done over a period of time. And what
I do not want to do is waste time.

The case-in-point is glycol ethers. It is on the regulatory agenda,
but the last time that that was addressed by OSHA was in 1994.
Now we have to reinitiate our request for information because tech-
nology and the processes have changed.

So what I do not want to do is be premature in requesting infor-
mation, because that information has to be used. If we are going
to require people to submit the information, and we are going to
study it, we need to take it to the next step and not just let it lan-
guish. And the problem now with glycol ether is that we have to
reinitiate the work. And in any standard, it is very critical that
they understand how compounds are being used, because—this has
to be a rifle shot, Senator—we have to make sure that we promul-
gate a standard that is as effective as we possibly can make it.
That means we have to collect valid information, it has to be rel-
evant to today and the industries and technologies of today, and
then we have got to move forward with the promulgation of the
right standard.

So a request for information, while it seems like a simple task,
the point is that somebody spent a lot of money generating the in-
formation, and now we have to use it. If we do not use it, we have
wasted all that time and energy, and I do not want to do that in
the future.

Senator WELLSTONE. You did not know—I do not want to belabor
the point—but we have this Chemical Safety Board which has clear
conclusions about deaths and injuries, and then, you have the in-
dustry that has the hit list, and then, the rulemaking to expand
the rule is withdrawn. You did not know what questions to ask?
You are telling me that you did not know what questions to ask;
is that your position?

Mr. HENSHAW. No, sir, that is not what I said. I said I did not
want to ask questions and get information that I could not use,
that I could not take it to the next step, or would be wasting time
and energy to do that, such as in the case of glycol ether.

Senator WELLSTONE. If you do not ask the questions and you do
nf(‘)ft go out there, there is no next step. You cut the whole process
off.

Mr. HENSHAW. No, sir. The regulatory agenda does not mean—
when we took things off the regulatory agenda, it does not mean
they are not going to be addressed. It just means that in the next
12 months, here is what we are going to focus on, here is what we
have decided will be our priorities.

We can always argue the priorities. If you want to argue the pri-
orities, that is a separate issue. But once we decide what our prior-
ities are, then we have got to carry through with those items, and
the decision was

Senator WELLSTONE. So the priorities—well, there are two dif-
ferent questions—so when is this going to be addressed?

Mr. HENSHAW. It is still in our list of things to look at.

Senator WELLSTONE. Eighteen months from now?

Mr. HENSHAW. I cannot say precisely when we will address that.

Senator WELLSTONE. Well, I think this is more important than
signs and barricades. It is a question of priorities.
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Now, you are highly-qualified safety and health professions, with
many years of experience dealing with occupational safety and
health issues in the chemical industry, and you served as president
of the American Industrial Hygiene Association.

Is it your position as a safety and health professional that the
current OSHA standards that are on the books are sufficient to
protect workers from significant risk of harm and injury, illness, or
death, as OSHA requires?

Mr. HENSHAW. I think there are two parts to that question, if 1
may.

Senator WELLSTONE. Certainly.

Mr. HENSHAW. Some of our existing standards are in need of re-
vision, and I think that is a fallacy that we have had in the past,
that once a standard is written, it is forever, and it should not be.
The reality of the world is that it changes on a regular basis, and
our standards must be updated to meet those realities. That is
number one. So our existing standards even themselves need to be
frelquently updated and modified to accommodate the world in tech-
nology.

In respect to new issues that have not been addressed by the
agency, certainly the agency needs to continue to develop regula-
tions, but we need to continue to develop those in a way that we
select the priorities in the proper fashion and we execute our obli-
gations when we prepare these standards, that we do them in a
way that is sustaining, do them in a way that produces the effect
that we are looking for, which is helping to reduce injuries and ill-
ness.

Senator WELLSTONE. Well, I want to say to you that I appreciate
your answer—or, 1 appreciate your position—which is, No, Senator,
obviously, we do not necessarily have enough standards, and it is
a matter of our priorities, but I do not see anything more important
than, again, addressing tuberculosis, dangers of explosion from re-
active chemicals, unburdening workers from having to pay for their
own protective equipment, shielding workers from chemicals that
cause birth defects. To me, these should be the priorities now. I do
not understand what I consider to be the delay.

Let me ask you about enforcement. I know that you focus on the
really bad apples, but the number of significant enforcement cases
has come down in the last couple of years, but the total number
of egregious enforcement cases has come down as well. So if you
project out the 2002 numbers, inspections in manufacturing are
down 16 percent; the number of workers covered by your inspec-
tions is down 30 percent, 56 percent for manufacturing; and the
number of hours your inspectors spend in safety enforcement is
down 22 percent; and health inspections are down 20 percent.

So it seems to me that you are spending less time protecting
fewer workers. Am I wrong about these 2002 numbers in terms of
the number of inspections going down?

Mr. HENSHAW. The number of inspections is not going down. In
fact, we are increasing the number of inspections. Now, clearly, as
a result of the World Trade Center, resources were about 3 percent
off of our goal

Senator WELLSTONE. Serious inspections. Excuse me. The num-
ber of serious inspections.
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Mr. HENSHAW. The number of serious violations in fact has gone
up. I do not know what “serious inspections” you are talking about.
But the number of willful violations and serious violations has gone
up.
You spoke about significant cases, and the significant case is just
the arbitrary cut-off of those violations or penalties above $100,000.
Using that arbitrary cut-off, Senator, those are less than it was last
year and the year before.

Senator WELLSTONE. That is what I was referring to. I am look-
ing at your own answers to our questions.

Mr. HENSHAW. Right. And those were significant cases, which is
an arbitrary cut-off of those cases above $100,000.

What we do have, however, increasing is that the serious and
willful violations are up. Senator, I do not use significant cases as
a goal mainly because 1t is an arbitrary number, and I do not want
to drive a performance that drives unintended consequences, mean-
ing pushing to get above $100,000 to meet some sort of expectation.

Senator WELLSTONE. OK. I just want to take note, thought, for
the record in terms of some of the information that I have here
that the total number of significant cases—that is $100,000 or
more——

Mr. HENSHAW. Which is an arbitrary cut-off.

Senator WELLSTONE. I understand—but by your own figures, has
gone down each year, and the number of egregious enforcement
cases conducted by OSHA also has gone down. Is that correct?

Thank you.

Let me turn to Mr. Lauriski for a moment. I appreciate your
being here, and also, I am encouraged by your reassurances that
you have provided today that MSHA is fully committed to continu-
ing enforcement of the Mine Act. But I am worried about some of
the actions that you have taken that I think are going to make it
difficult to do so, so let me ask you a few questions, starting out
with dust sampling, because we have talked about that before,
which is something that I have been interested in for a number of
years.

For a number of years, MSHA has sampled for coal dust in each
mine six times a year. Is it your intention to continue to sample
six times a year?

Mr. LAURISKI. Senator, it has not been a number of years. Up
until 1998, the frequency of those samples was four times a year,
and even prior to that, it was one time a year. I think that since
1998 or 1999, the frequency was one to six times a year.

We had a decision that came down called Excel Mining that re-
quired us to take a re-look at how we were doing our dust sampling
and the frequency with which we had to do it, principally because
the court decision required us to not rely on multiple samples
taken over a single shift for compliance purposes, but for us to look
at multiple samples taken over multiple shifts to determine compli-
ance.

So in that regard, we did reduce the frequency by which we take
samples, MSHA, that is, but not the frequency with which an oper-
ator is obligated to take samples. They still have that obligation
under the Mine Act. We do our obligation as part of our routine
fours and twos inspections, and we have made those samplings to
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be consistent with the times that we are onsite to do our manda-
tory inspections.

Senator WELLSTONE. Well, I have gone through this before
about—I am not so reassured by the companies taking their own
samples, nor the miners. I do not quite understand—how can you
justify reducing the number of times that you sample for dust
given the magnitude of the problem of miners not being able to see
6 inches in front of them because of coal dust levels?

Mr. LAURISKI. Senator, the number of samples that is actually
being taken is not less today than it was prior to the Excel deci-
sion. The frequency with which we take samples as an agency has
been reduced by just two times per year. However, again, there is
no less frequency on the part of the operator to supply these sam-
ples.

Senator WELLSTONE. But I am talking about oversight. One of
the things that we have learned, I believe—this past week, it is on
the Senate floor—is that we do not ask the accounting industry to
monitor the accounting industry. It does not work out too well. And
in the same way, we do not ask this industry to monitor. We want
oversight. We want MSHA to be there. And you play a key role,
yet you are reducing the number of times that you are sampling
for dust.

Mr. LAURISKI. But again, Senator, we are not reducing the num-
ber of samples being taken over that same period of time. It is still
the same sample level as it was before; it is just that we are not
on the site as frequently as we were before with dust sampling
equipment. We are now matching our sampling strategy against
the number of times that we are mandated to inspect the mines
each year.

So with that, what happens is that it allows us to look at those
areas that are in most need of our attention, those areas where
samples exceed the exposure limit, as opposed to sampling those
areas where there is not an exposure limit exceeded.

Senator WELLSTONE. Well, again, the only thing I can tell you is
that the people who pay the price—the miners—are certainly not
comfortable with your answer, which is the same number of sam-
ples, but we are relying on the industry to do some of this as op-
posed to our doing it more times per year. And I think we were
counting on you, MSHA, to do it. The fact that the industry is
doing more of the sampling is not the answer to the question.

The coal industry has a long and unpleasant history of coal dust
sampling fraud. You know that, and I know that. And that is the
very reason for the agency’s strong enforcement role. That is what
you are supposed to be about. And you cannot say it is not a prob-
lem because we know it is a problem.

I am told that as recently as this year, we have seen four people
convicted of dust fraud in the State of Kentucky, and as long as
there is one case of fraud, as long as one miner continues to suffer
from black lung disease, it is the obligation of the agency to do all
that it can to enforce the full extent of the law’s coal dust exposure
limits. And I will tell you that I do not think that reducing from
six to four times that the agency samples for coal for coal dust is
the way to accomplish this goal.
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We have a major difference here. You cannot tell me that we
have not gotten the clearest example of fraud on the part of this
industry.

I want to ask you about the metal/nonmetal interim diesel partic-
ulate rule. Is the interim concentration limit going to go into effect
as scheduled?

Mr. LAURISKI. Senator, the interim concentration limit level has
been challenged by several parties to the rule that was final last
year. The interim standard is due to go into effect on the 19th of
this month. We are currently in negotiation with all the parties to
the litigation to determine where we are going to be at the 19th.
At this point, I cannot say whether it will be at the 400 microgram
level or not, or whether there will be a different level.

We undertook in this negotiation with the parties, with labor, in-
dustry, and MSHA, a look at the sampling strategy and a look at
our ability to sample for particulate matter in an adequate manner
to determine whether or not the sampling equipment that was on
the market was capable of determining the levels that made a de-
terminant, and that process is wrapping up. I hope that before next
Friday, we are able to move forward and that we will have a final
rule, but to sit here and tell you that it could be at the 400
microgram level, I cannot do that today.

Senator WELLSTONE. But you will have an answer within a week
or so?

Mr. LAURISKI. Yes.

Senator WELLSTONE. And let me ask you this. If the rule goes
into effect, whatever the standard is, will you enforce the standard
on the date it goes into effect?

Mr. LAURISKI. Yes. That is part of the negotiations that we are
having with the litigants in terms of how we would implement the
400 microgram level. Now, keep in mind this is not a permissible
exposure limit; it is simply a concentration limit that is taken in
the mine. So again, that could depend upon the negotiations and
any settlement which would come out of those negotiations between
now, and hopefully, again, by the time that the limit is scheduled
to go into effect.

Senator WELLSTONE. If it goes into effect, if the regulation is
written and is supposed to go into effect on the 19th, will you go
to court on the 19th if no settlement is reached?

Mr. LAURISKI. Well, it is already before the courts, and we just
as recently as this week filed an update with the court system, so
if there is not successful settlement, then obviously, things would
be as they were a year ago. but I am very optimistic that we are
going to reach a settlement with the parties in this matter.

Senator WELLSTONE. I am not a lawyer, so this a layperson’s
question. I do not understand why part of your answer was—it
would be one thing to say we are still in negotiation over exactly
what the standard will be, but then I asked whatever the standard
is, will you—and I am now thinking about the well-being of miners
and are you going to start enforcing it when it goes into effect. Why
do you have to wait until next week to tell me whether you are
going to enforce the standard once it goes into effect?

Mr. Lauriski. Well, quite frankly, the standard is in effect. The
only thing that comes about next week is the interim concentration



19

limit of diesel particulate. And of course, if we do not reach settle-
ment, we are already enforcing that part of the rule that went into
effect a year ago. The only thing that is outstanding, again, is that
portion that has to do with the interim concentration limits, and
again, I am going to say that we are hopeful that we will have res-
olution of this issue by next Friday so we will have a rule that is
complete without challenging the court.

Senator WELLSTONE. And I am hopeful that you will, too, and I
am also hopeful that you will go on record that you will enforce
that immediately, that the enforcement will not be put off.

Let me go to Martin County Coal. First of all, we know the his-
tory of it, so I do not know that I need to go over that with you.
MSHA wrote only two violations for the October 2000 County Coal
impoundment failure, one for not following the approved plan to re-
direct the discharge of the fine slurry along the seepage barrier,
and one for failing to immediately report a significant increase—
more than double, as it turns out—in water flow from the South
Main Portal in September of 1999.

Can you explain these inconsistencies?

Mr. LAURISKI. I am not quite sure I understand the inconsist-
encies that you are speaking of, Senator.

Senator WELLSTONE. Why only two violations, and that is it—
and my understanding is that one of them, the fine was $110,000.
Is that correct?

Mr. LAURISKI. Total.

Senator WELLSTONE. Total. For the most massive ecological dis-
aster ever experienced in the Southeast, and the total fine was
$110,000. Don’t you think the penalty should have been increased?

Mr. LAURISKI. Senator, we assessed the penalty at the maximum
allowed by statute.

Senator WELLSTONE. That is all you could do by statute?

Mr. Lauriski. That is correct.

Senator WELLSTONE. Then, would you agree with me that we
ought to change that statute and have stiffer penalties?

Mr. LAURISKI. Senator, I
1 Se}zlnator WELLSTONE. Because with your support, I am pleased to

o that.

Mr. LAURISKI [continuing]. I understand that, and it is something
I would like to consider, but I would prefer not to say today that
I am ready to make that determination.

But I do want to make a correction, however. There were not just
two violations that were issued to Martin County Coal. There was
a total of 11. Two were contributory, and the others were non-
contributory to the incident itself.

Senator WELLSTONE. I am focusing on the contributory. My un-
derstanding is that the State of Kentucky wrote five citations, none
of which MSHA cited; is that correct?

. Mr. LAURISKI. I do not know that, Senator. I can find that out
or you.

Senator WELLSTONE. That would be helpful. And I cannot get
you on record as to the $110,000 seems to be a pretty flimsy, weak
fine for the damage that this company did to the people?

Mr. LAURISKI. Well, again, that is the statutory maximum that
is allowed, and that is what we assessed on these two citations.
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Senator WELLSTONE. Tell me if I am wrong here. It is my under-
standing that the investigating team found clear evidence that
Martin County Coal knowingly submitted false information as part
of its plan to reopen the impoundment after the 1994 failure. They
took testimony from one of the people who drew the map submitted
in 1994, admitting that they knew there was not a 70-foot coal bar-
rier, and they took testimony from the contractor who built the
seals that the plan he followed was not the same plan that was
submitted and approved by MSHA.

It is also my understanding that both of these factors potentially
directly contributed to the impoundment failure, yet MSHA did not
cite the company for either of these violations. Is that correct?

Mr. LAURISKI. My understanding in reviewing the investigative
report and talking with the investigators is that there was a deter-
mination made that there was no inaccuracy in the mine map
itself.

However, with respect to the seals that were built, there was a
violation issued to the country as well as to the contractor that did
built those seals. But it was the opinion of the investigation team
that even though those seals were changed in a design that was
different from what the plan approved, the seals as they had been
changed or as they had been approved would not have withstood
the massive amount of slurry and pressure that would have been
placed against them after the release of the slurry from the im-
poundment.

There was, however, a violation issued on the seal construction,
but it was not determined to be contributory.

Senator WELLSTONE. Wow. Did any member of the original inves-
tigating team express concern about the findings included in the
final report?

Mr. LAURISKI. Senator, before I arrived at MSHA, that was my
understanding, that there was a concern expressed about the inves-
tigation. Secretary Chao asked for an IG investigation which is still
ongoing.

At the time that the report was released, I personally spoke with
all the investigators and asked them personally if any of them had
issue with the investigation or the investigative report, or if they
had any issues with signing that report, and with one exception,
all of the investigative team members agreed with the report’s find-
ings and agreed to sign it. One individual who had concerns asked
me if I would consider not having his name on the report and if
I would consider not having him sign the report, and I told him
that would be fine.

Senator WELLSTONE. Did you express any reluctance to sign the
report?

Mr. LAURISKI. I did not sign the report.

Senator WELLSTONE. You did not sign the report.

Mr. LAURISKI. I did not

Senator WELLSTONE. I am sorry. Did they express any reluctance
to sign the report?

Mr. LAURISKI. Again, with one exception. I spoke with every
team member, and every team member that I spoke to, with one
exception, expressed no reservation about signing the report.
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Senator WELLSTONE. Was any member of the original investigat-
ing committee pressured in any way to sign the final report?

Mr. LAURISKI. No, sir, not to my knowledge—not by me.

Senator WELLSTONE. And you mentioned the investigation now
going on. It has been nearly 2 years since this happened. There is
an ongoing IG investigation going on right now, your own internal
investigation; is that correct?

Mr. LAURISKI. There are actually two. There is the IG investiga-
tion, and then, I ordered an internal review at the same time, or
at near the same time, that we released the report on Martin
County. That would have been in

Senator WELLSTONE. So you have done your own investigation.

Mr. LAURISKI. We are doing our own investigation. It is still on-
going. But we are nearly complete.

Senator WELLSTONE. And please tell me, can this committee,
other Members of the Congress, and the citizens most affected by
this disaster expect a full accounting of what happened?

Mr. LAURISKI. Absolutely. That is the reason for the review. The
review is to look at MSHA’s management processes and practices
not only with respect to Martin County but with respect to how we
do these things on a nationwide basis—to look at our approval
processes for plans, to look at our inspections, to look at all of our
management of the impoundments themselves.

We are looking at two issues. One is to identify if we have weak-
nesses,and two is to identify if we have strengths. And where we
have weaknesses, we want to make sure that we make corrections
to those areas. That is why I ordered this internal review.

Senator WELLSTONE. Moving to the Jim Walters Resource Mine,
I am looking at these different—there are 31 citations, and one of
the citations—I am looking at one of the citations, one of 31, for
violations that were unabated at the time of the mine explosion.
This is dated September 18, 2001, 5 days before the mine explo-
sion. It says, quote: “Float coal dust black in color was allowed to
accumulate in the intake for the future 3-East belt conveyor. The
accumulations were observed on the mine floor for a distance of
1,000 feet.” End of quote.

Then, there is a column for “S and S” and it is checked “No.”
What does “S and S” mean?

Mr. LAURISKI. It is a designation to describe the seriousness of
the violations. We call it “significant and substantial,” which means
that it is a violation that has a reasonable likelihood to cause rea-
sonably serious injury or illness.

Senator WELLSTONE. Well, I absolutely do not understand this
report here. Experts that I have spoken with say that 1,000 feet
of float coal dust in a mine like this is highly dangerous. I have
never heard anybody say otherwise.

Do you have any idea why an MSHA inspector would treat this
as nonS and S?

Mr. LAURISKI. Senator, we are very concerned—no, I do not, be-
cause I did not see the condition, and the conditions that are
viewed at the time the citations are issued are what determine
whether or not an inspector would make that designation “signifi-
cant and substantial.” I did not see it, so I cannot second-guess per-
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haps what the inspector saw when he issued that particular cita-
tion.

However, one of the things that I mentioned in my testimony is
that we have ordered a complete internal review about our man-
agement practices as they did in Martin County with respect to
Jim Martin Resources and with respect to our management of Dis-
trict 11 to see if we were performing our duties in a diligent man-
ner that was consistent with the law, and that investigation is on-
going.

Senator WELLSTONE. You have an ongoing investigation.

By the way, this form, as you probably know, then, if you are
doing the investigation, indicates that only one worker was af-
fected. Does that sound right to you—1,000 feet of float coal dust
on the mine floor that affects only one worker?

Mr. LAURISKI. Again, Senator, I do not know what the cir-
cumstances were at the time the inspector wrote that particular
violation, and it would be wrong of me to prejudge and to place my-
self in his position when I did not have the same opportunity to
see the same things he or she saw. I cannot do that.

Senator WELLSTONE. Can you see any justification—let me give
you another example. Here is another one on September 14, 2001.
Nine hundred twenty-five feet of float coal dust on the mine floor—
925 feet—and also, nonS and S affecting only one person.

Another one on September 4, 2001. Six hundred feet of float coal
dust nonS and S affecting one person.

Why would this be treated as nonserious?

Mr. LAURISKI. Again, Senator, there are several—there are a lot
of factors that go into determining the seriousness of a violation to
categorize it as “significant and substantial,” and there have to be
circumstances that are looked at in addition to just the fact that
you had float coal dust in this instance. The inspectors are trained
to look at other issues—were there sources for ignition? How many
people were present in the area? All those factors are considered
at the time the inspector finds the violative condition and issues a
citation.

Given the fact that I was not there, I cannot tell you what the
conditions were at the time that the inspector saw the
particular:

Senator WELLSTONE. But you were not there on site.

Mr. LAURISKI [continuing]. I did not see what he saw.

Senator WELLSTONE. Yes, but you are the head of MSHA.

Mr. LAURISKI. That is correct, and that is, again, one of the rea-
sons why I have asked for an internal accounting and internal re-
view of our practices and procedures at this mine as well as in Dis-
trict 11, to have a better understanding, to know whether or not
we were managing our processes in accordance with the Mine Act.

Senator WELLSTONE. The number of persons affected—does that
have some bearing on the penalty that the company would ulti-
mately have to pay?

Mr. LAURISKI. It can, yes.

Senator WELLSTONE. Because I see another one—7,000 feet of
float coal dust, and this one is actually marked “S and S,” not
“nonS and S,” but it says only one person was affected.
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I just cannot understand how any inspector could reach this con-
clusion. I am told—look, I am not from Alabama—but I am told
that Alabama mines are among the most gaseous in the country,
subject to explosions, and float coal dust is highly flammable. And
I just do not see how any inspector can say this is a nonserious
problem.

There were 31 unabated—I know you are nodding your head so
you know this—there were 31 unabated violations at this mine at
the time of the explosion that killed 13 miners. How could that
have happened?

Mr. LAURISKI. Well, from what we know, they were unabated in
the sense that we had not issued the termination paper. What I do
not know is whether or not those conditions had actually been cor-
rected by the mine operator. That is part of the review that we are
undertaking to understand those practices and processes.

And again, I do not have the answers for you to understand why
the inspector would have allowed 31 violations to go
unterminated—and I think that is the better term here—
unterminated—for a period of time if the operator had in fact cor-
rected those conditions or, if they were not corrected, why exten-
si(l){ns were not given, or more severe enforcement actions were not
taken.

I do not have the answer. That is part of the review that we are
undertaking that will give us a better understanding of what oc-
curred there.

Senator WELLSTONE. But as the head of MSHA, you have an ob-
ligagion to make sure that these kinds of conditions are abated; cor-
rect?

Mr. Lauriski. That is correct.

Senator WELLSTONE. So you are not trying to justify this; you are
just trying to say that you do not know what happened.

Mr. LAuUrIskl. No, I am not trying to justify it. I do not have
a_

Senator WELLSTONE. You are just saying you do not know what
happened.

Mr. LAURISKI. I do not have the facts to understand—again I was
not there. I cannot determine why they were S and S, why they
were not S and S. I do not have the facts to understand why they
may have been left unterminated for a period of time. But the re-
view team will give us that information.

I can tell you that

Senator WELLSTONE. When is this review team going to give you
this information.

Mr. Lauriski. Well, we are hoping that by the end of this year,
we will have that review completed. Just this week, they are on
site in Alabama, interviewing witnesses—I am sorry—interviewing
our employees with regard to some of these issues. They have been
reviewing records. This is a very long and lengthy process. We have
a dedicated team that is assigned to this project, and I am con-
fident that they will return a report that will give us good informa-
tion with which we can move forward.

Senator WELLSTONE. Let me say to you that part of the position
that you have taken is that you really cannot answer this yet be-
cause the investigation is not complete, which means that you can-
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not answer a number of these questions. And I know you are going
to be doing this investigation.

I am sorely tempted to have this subcommittee—this is an over-
sight hearing, and I think maybe we might do an investigative
hearing as well and have people come in under sworn testimony so
that we can try to get to the bottom of it with you, because to me,
it is just—we had innocent people who were killed, and MSHA was
supposed to be there, and action was not taken, and people died.
And I want to get to the bottom of it, because I think your mis-
sion—and you agree—is critically important as it affects people’s
lives. I feel that way about the coal dust. I feel that way about
these other conditions. I feel that way about the ecological disaster
that happened. And I think it is time for this committee to get
tougher on these issues.

I want to give each of you—and I appreciate, again, both of you
being here. We have a markup in another room—there would be
more people here otherwise—and we have other people on the floor,
but I think it is extremely important for us to do this, and I appre-
ciate the responsiveness that both of you are here.

I guess, Mr. Henshaw, our main disagreement may be at the mo-
ment over the whole question of priorities and the promulgation of
what standards and how quickly, and that is where I take some ex-
ception with where you are heading. And it does seem to me that
whatever your view is, I think the two of you obviously, everything
you do, you do honestly and you do sincerely, and it is what you
think is right.

I think in your case—and you also have the professional exper-
tise which I think is extremely important for your job—it does trou-
ble me when I think that what I consider to be some pretty impor-
tant standards get on some hit list and all of a sudden are wiped
out, because I think the consequences of the inaction can be tragic.

I wonder if I could perhaps give each of you if you would like a
chance to respond. The questions have been tough and hard-hit-
ting, and if you want some time just to conclude, and if there are
some other things you want to say for the record, please do so.

I do want to keep the record open for 2 weeks if that is all right
with you both. I think other Senators will want to submit ques-
tions.

I also want to include with unanimous consent a strong state-
ment from Senator Kennedy as part of the record as well.

[The prepared statement of Senator Kennedy follows:]

PREPARED STATEMENT OF SENATOR KENNEDY

I commend Senator Wellstone for convening today’s hearing and
for his leadership in standing up for America’s workers. As I review
this Administration’s record on protecting worker health and safety
over the last year and a half, one pattern becomes crystal clear.
This Administration is imposing a terrible burden on America’s
working families. Time after time, the Administration has sup-
ported deregulation, weaker enforcement, and the rollback of work-
er protections in favor corporations rather than workers. The Ad-
ministration is rolling back, stalling and delaying standards that
would protect millions of hard-working Americans from dangers on
the job.
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The tragic consequence of this Administration’s inaction is the
toll it takes on the safety and health of working people. America’s
working families are paying a tremendous price in I injuries and
illnesses. Sometimes workers are paying for the Administration’s
indifference with their very lives.

The record of safety in our nation’s mines is dismal. The number
of on-the-job fatalities has risen each of the last two years. Last
year, in Alabama, workers suffered the nation’s worst mining acci-
dent in nearly twenty years. This year the number of mine fatali-
ties is poised to be even higher than last year’s unacceptable rate.
These are the tragically predictable consequence of the backlog of
necessary, mine inspections.

This Administration has consistently failed to enforce policies
that keep miners safe.

The Administration’s policies on OSHA rulemaking have set
workplace health and safety back by a decade. Despite years of re-
search and extensive consultation with employers, workers and
medical professionals, this Administration has simply thrown pend-
ing worker protections overboard. They have delayed or rolled back
pending standards on tuberculosis, beryllium and chemical expo-
sure that would make a huge difference for worker safety.

Consider the Administration’s record on ergonomics for instance.
Ergonomic hazards are the nation’s leading cause of workplace in-
jury, accounting for more than one-third of all workplace injuries.
The Administration has failed to offer any new ergonomics stand-
ard and has failed to deliver on a promised comprehensive ap-
proach to this problem. Without anymore ergonomics standard.
American workers have needlessly suffered over 1.8 million
ergonomics related injuries in the last year alone. The Administra-
tion has even cut back on the requirements on employers to report
ergonomic injuries in the workplace.

The Administration’s record is no better when it comes to the
hazards faced by America’s workers from beryllium exposure. The
health hazards are well documented—so wells documented that
Congress authorized compensation for workers who are ill as a re-
sult of beryllium exposure. However, many workers in the United
States still have no protection against exposure to beryllium.
OSHA proposed a rule that would have solved this problem but
this Administration has rolled back that proposed rule by issuing,
a new request for information. The research is already there.
America’s workers need action on this matter, not further delay.

The Administration’s record on occupational exposure to tuber-
culosis is equally dismal. Globally, TB kills almost 3 million people
a year. In the U.S., outbreaks have occurred in hospitals, correc-
tional facilities, shelters and nursing homes among, other work-
place settings. OSHA estimates that more than 5 million Ameri-
cans have suffered occupational exposure to TB. This Administra-
tion again rolled back a proposed role that would have protected
workers when it comes to TB exposure. There is no question that
America’s workers are put at risk every day because of the lack of
adequate workplace protections from TB.

Proposed new standards to protect workers from exposure to
highly hazardous chemical combinations were also undermined by
this Administration. The U.S. Chemical Safety and Hazard Inves-
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tigation Board has recommended new worker protections and these
protections should be implemented in a standard for dangerous
chemical combinations. This glaring gap in our workplace health
and safety standards has claimed the lives of over one hundred
workers in recent years. Yet, this Administration refuses to take
serious action.

With rule after rule, it’s the same story. The facts are clear. A
rule is proposed to protect worker safety and then this Administra-
tion rolls it back. The Administration has even called for a more
than 10% reduction in the number of full-time employees who de-
velop worker protection standards. These are not the actions of an
Administration serious about protecting workers.

American working families deserve better. They deserve action.
They should not be asked to choose between their jobs and their
health. Yet that is exactly what they must do every day because
this Administration refuses to put meaningful protections in place.
I look forward to the testimony our witnesses today and I hope for
greater action to protect America’s workers from the responsible
agencies in the future.

Senator WELLSTONE. Would either of you care to conclude with
any remarks? If so, please do so.

Mr. HENSHAW. Senator, I would just briefly—I do share, obvi-
ously, your concern, and as you know, I am deeply committed to
accomplishing the result which is reducing fatalities and injuries
and illnesses. And the issue around the regulatory agenda and the
priorities, it is true, is a priority issue, but I see a lot of issues, and
when you talk about the signs and barricades, that is a critical
issue. If you remember, a few months ago, give workers were killed
when a truck drove through a construction site on a roadside. That
is very impactful to me and obviously to this Nation when we lose
five workers in one incident. And whether it is the signs and barri-
cades or other contributing factors, the point is that that has got
to be a focus, and I really want to focus on that.

So we can argue about whether it should be signs and barricades
or reactives. That is fine, and we should debate that. But I am
going to make my best judgments as to where we can be the most
impactful on reducing fatalities, injuries, and illnesses.

On the issue of our inspection process, I firmly believe inspec-
tions are a critical part of being successful in our mission and
goals, and we will continue to foster very strong and forceful in-
spections.

The measures that I am going to be using which will drive the
outcome, which is reducing injuries and illnesses and fatalities—
they will not be arbitrary numbers. They will be numbers or meas-
ures that will reflect on the outcome that we are looking for, which
is reducing fatalities, injuries and illnesses.

While it may be that the significant cases are down, which is an
arbitrary cut-off, the number of serious violations or the percent of
serious and willful violations, and the average penalty per viola-
tion, is up. To me, those are indications that we are still strong on
enforcement.

So we will continue to drive those kinds of things. We will also
drive and get into more workplaces. That is why the number of our
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inspections is up and will continue to be up over the next few
years.

So I share your concern. We are working very hard, and I am
committed to accomplishing results.

Senator WELLSTONE. Thank you, Mr. Henshaw.

Mr. Lauriski?

Mr. LAURISKI. Senator, I would just like to conclude by saying
that I share your concern as well about these accidents, and I want
you to know that I take this job very seriously, and I take what
has happened there very seriously. But I think it would also be in-
appropriate for me to offer premature information that I do not
have. I think it is more appropriate to have the facts so that you
can know the solutions to the problems. Otherwise, we are not get-
ting at the root cause of what could or could not be an issue here.

What I want you to know as well is that we in MSHA take our
jobs very seriously. We have a staff of dedicated professionals who
have a great deal of passion for improving the health and safety
of this Nation’s miners. And I think that that is evidenced by this
chart that is on my left. The Act is having the impact that it was
designed to have. However, it is also very evident that there has
to be more than what we have been using as our basic mechanism
for the past 25 years, and that is enforcement. And that is evi-
denced by the leveling of our progress in this industry.

So we think that there has to be more to the equation than just
enforcement—not lessening of enforcement but other tools that we
bring to the mix, tools of education and training, tools of technical
support and tools of compliance assistance. And working together
with all of those tools, we think we can get this trend in the right
direction again.

I appreciate the opportunity to appear before you today, and I
appreciate the questions.

Thank you very much.

Senator WELLSTONE. I appreciate both of you being here, and we
will hear from you again.

I did not mean to be fidgety. I was just told that I need to go
and vote in another committee. My thanks, our thanks, the com-
mittee’s thanks, to both of you for being here.

This hearing is adjourned. Thank you.

[Additional material follows:]
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ADDITIONAL MATERIAL

PREPARED STATEMENT OF JOHN HENSHAW

Mr. Chairman, Members of the Subcommittee: Thank you for this opportunity to
discuss the Occupational Safety and Health Administration’s (OSHA) commitment
to protecting America’s workers. I would like to discuss the Secretary’s and my vi-
sion for the Agency and the progress OSHA has made in achieving that vision.

When we look at the state of occupational safety and health in this Nation, we
have many reasons for optimism. The overall injury/illness rate has fallen for eight
consecutive years. At 6.1 per 100 workers for 2000, it is the lowest since the Bureau
of Labor Statistics started compiling this statistic. Since OSHA’s inception in the
early 1970’s, the rate has fallen by about 45 percent. In those industries where
OSHA has targeted its inspections, such as construction, there have been even
greater improvements.

Furthermore, the extent of cooperation between business, labor, and OSHA, as
measured by the number of partnerships, participation in voluntary programs, and
amount of compliance assistance activity, also is higher than ever and continues to
promote worker protection.

Even though we have accomplished much, there is also a great deal left to do.
Nearly 6,000 workers suffer fatal accidents each year, and in the year 2000 alone,
there were 5.7 million injuries and illnesses in America’s workplaces. Our work is
focused on driving down fatalities and injuries and illnesses even further.

ENFORCERMENT ACID REGULATOR ACTIONS

Enforcement and regulatory actions are certainly two of our important tools for
making workplaces even safer. Mr. Chairman, you asked me to discuss OSHA’s en-
forcement and regulatory efforts over the past year, so let me summarize our work
in those areas for you.

Strong and fair enforcement is an essential part of our mission. OSHA is increas-
ing its enforcement efforts in 2002, with more inspections. particularly health in-
spections, and targeting the most dangerous workplaces. We plan to conduct 36,400
inspections this year and will focus more enforcement on workplaces such as con-
struction and other high-hazard industries. Approximately 3,000 of our inspections
will be in workplaces with the highest injury/illness rates. Employers with fourteen
or more injuries or illnesses per 100 workers that result in lost workdays can antici-
pate an inspection. Employers who experience a rate of between eight and fourteen
injuries or illnesses are on a secondary list for possible inspection.

Effective and credible enforcement depends upon the skills, training, and exper-
tise of OSHA’s compliance officers. To accomplish their mission, compliance officers
must be experts in workplace conditions and the industrial practices in the work-
places they visit. To ensure that compliance officers have that expertise. OSHA
plans to increase the number of compliance officers who are certified by professional
associations of industrial hygienists and safety engineers. Certification will improve
respect for compliance officers and increase employer and employee trust of OSHA
enforcement staff. We are also considering recruitment of more compliance officers
from the private sector and allowing staff to complete internships with employers.
These steps will strengthen the effectiveness of our compliance officers and enable
them to become more familiar with the workplaces and industries that they inspect.

OSHA is also setting realistic goals and meeting its objectives for our regulatory
program. I have spent the past year assessing the Agency’s capabilities and plan-
ning regulatory priorities. OSHA’s regulatory agenda now reflects an honest ap-
praisal of what we can reasonably accomplish and the commitments we plan to
meet.

Publishing “wish lists” of regulatory actions that never get accomplished harms
the Agency’s credibility in the eyes of both employers and employees. For instance,
we recently removed several shipyard projects from the Regulatory Agenda. Al-
though some of these projects had been on the Agenda for as long as twenty years,
they did not involve significant changes or improvements to OSHA’s shipyard stand-
ards and were never completed. The current Regulatory Agenda, published May 13,
2002, anticipates the publication of two final rules, including a revision to the exit
routes standard, and seven Notices of Proposed Rulemaking, in the next six months.

Beyond tightening our regulatory agenda. OSHA’s standards setting will also be
strengthened by restructuring the Agency. To accomplish our strategic plan goals
and program priorities. OSHA has proposed a restructuring of the national office’s
functions. One of the changes is to merge OSHA’s Directorate of Health Standards
and Directorate of Safety Standards. to provide a more integrated and efficient ap-
proach to rulemaking. The merged organization will continue to carry out the De-
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partment’s commitment, consistent with applicable law, to development of standards
based on sound science, public safety, and considerations of economic feasibility.

Beyond our regulatory and enforcement activities, OSHA is also showing critical
and measurable leadership in other ways. During the nine months of rescue and
clean up at the World Trade Center site, we protected thousands of workers by over-
seeing the fitting and distribution of more than 130,000 respirators, handing out
over 40,000 pieces of personal protective equipment. and taking more than 6,000
bulk air samples. We also monitored safety conditions to ensure problems were fixed
before anyone was hurt. We are pleased to report that we helped return thousands
of workers safely to their families at the close of their exhausting shifts. There were
no worker-related deaths and only 35 lost time injuries—a remarkably low rate of
2.3 injuries per 100 workers.

OSHA also played a central role in addressing hazards associated with bioterror-
ism. Working with the Postal Service, the Centers for Disease Control, EPA, and
the FBI, OSHA produced a Risk Reduction Matrix for anthrax in the workplace. The
matrix helps employers assess the risk of anthrax exposure in their workplaces and
make the timely and accurate decisions necessary to protect their workers.

Another issue in which OSHA is taking the lead is the safety of immigrant work-
ers. As this committee has pointed out, many immigrant workers lose their lives on
the job. OSHA is targeting inspections at workplaces such as meatpacking plants
and nursing homes where there are large numbers of immigrant workers. We have
added Spanish-language capability to our 1-800 emergency number, have created a
Spanish web page on our website, and are distributing Spanish-language editions
of the notices employers are required to post, informing workers of their rights. We
are also publishing much of our informational material, such as All About OSHA.
in Spanish and are planning to produce public service announcements in Spanish.

Our outreach to immigrant workers is not limited to Spanish-speaking workers.
Many regions have in place or are developing programs and publications to address
workers speaking other languages. For example, OSHA’s Chicago regional office is
engaged in a major outreach effort to Polish-speaking workers and OSHA’s Region
IX, in the West, maintains an 800 number complaint and technical assistance line
that provides information in Spanish. Korean and Tagalog.

PARTNERSHIPS AND VOLUNTARY PROGRAMS

For OSHA to truly have a beneficial impact in workplaces, we must go beyond
enforcement and standards setting. OSHA-industry partnerships are another valu-
able means of protecting workers. There are currently 137 active partnerships be-
tween OSHA and the private sector that are producing positive results for the Agen-
cy’s Strategic Partnership Program. For instance, we have recently established a
partnership with the Hispanic Contractors Association. HCA has agreed to work
with us in identifying and distributing safety and health information in Spanish,
helping us to reach Spanish-speaking employers and employees and improve safety
and health.

We also are forming partnerships around our effort to address musculoskeletal
disorders. Several industry and union groups have agreed to work with us to de-
velop industry-specific guidelines for nursing homes, poultry processing plants and
grocery stores. We have also signed an agreement with the printing and graphic
arts industry to focus on outreach, training and education on best practices in
ergonomics.

In January, OSHA’s Boston Area Office formed a partnership with Local 76 of the
International Association of Bridge, Structural and Ornamental Iron Workers and
the Capco Steel Corporation, which is building a new convention center in that city.
Parts of the agreement that will help protect workers include: a comprehensive safe-
ty plan, site-specific training for all workers, daily monitoring by the contractor’s
safety officer, and designation of an employee as labor safety liaison for safety and
health complaints.

Last October, OSHA teamed up with the National Association of Minority Con-
tractors to ensure the safety of workers building the Georgia World Congress Center
Phase IV expansion project. The agreement also calls for Georgia-wide implementa-
iclion o(g safety and health programs to address the most common construction-site

azards.

In Chicago, OSHA signed a regional partnership with an association of tele-
communication tower erectors under which all member employers would follow
safebuilding practices such as having a safety and health monitor on-site at all
times, and a safety and health program in place. Tower erectors participating in the
partnership will receive focused inspections and could receive reduced penalties in
appropriate cases.
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OSHA'’s Voluntary Protection Programs (VPP) continue to be a very effective way
of reducing injuries and illnesses. This summer we celebrate the 20th anniversary
of the VPP.

More than 800 companies participate in Federal or State OSHA VPP with injury/
illness rates that are about one-half the average for their industries and safety and
health practices that go beyond OSHA’s requirements for protecting their
workforces. We intend to increase the number of VPP participants by 12 percent
this year and to continue using VPP firms to mentor smaller businesses that need
assistance in identifying and eliminating workplace hazards.

Another voluntary program involving the private sector in reducing workplace
hazards rates is the Safety and Health Achievement Recognition Program (SHARP).
Employers who receive a voluntary on-site consultation visit from a State consultant
program may apply for SHARP. To participate, the employer must agree to abate
any violations found by the consultant and to institute a safety and health program.
In return, OSHA exempts the employer from scheduled inspections for one year. The
SHARP program will grow by about five percent this year.

COMPLIANCE ASSISTANCE, EDUCATION, AND OUTREACH

OSHA is expanding outreach efforts to help employers and employees understand
and comply with its regulations. For instance, following the release of the new rec-
ordkeeping regulation, OSHA placed information about the rule on its website,
www.osha.gov, conducted training sessions via satellite, and worked with trade as-
sociations and labor groups to enhance awareness of the new rule. By the end of
this year, more than 15,000 people will have viewed the satellite training. which
also is available for download from OSHA’s website. In addition, for workers and
employers who do not have access to the web, more than 25,000 packets of printed
material about the recordkeeping rule have been distributed. Providing small em-
ployers with information about recordkeeping also is the initial focus of a new part-
nership between the Association of Small Business Development Centers and the
Department of Labor.

OSHA’s website has proven to be a valuable outreach mechanism by providing ex-
tensive technical links to the Agency’s documents, regulations, and interpretations,
and to electronic interactive tools that help educate employers and employees about
workplace hazards. These tools include free interactive e-CATS and expert advisors
that help employers determine what requirements apply to their workplaces, ana-
lyze specific site conditions, and develop appropriate plans for eliminating hazards.
For example, OSHA is developing an evacuation e-tool to help employers comply
with standards that relate to workplace emergencies and evacuation procedures.
The Department, including OSHA, will be working closely with the Small Business
Administration to deploy this tool as part of the President’s Business Compliance
One-Stop initiative. Business Compliance One-Stop is a single point of service web
portal designed to help businesses find, understand, and comply with pertinent laws
and regulations at all levels of government.

OSHA’s field offices provide additional direct assistance to the regulated commu-
nity. All of OSHA’s 67 local offices now have a compliance assistance specialist who
provides frontline advice, training, education, and outreach to the local community.
The specialists make presentations to employer and worker organizations, respond
to requests for assistance from community and faith-based groups, and alert the
public to other forms of assistance such as State consultation offices.

As part of OSHA’s implementation of the compliance assistance initiatives an-
nounced by the Secretary in June before the National Federation of Independent
Businesses, OSHA is, for the first time, establishing an office that will serve as a
dedicated one-stop resource for the small business community. This Office will be
staffed by personnel who have expertise in small business issues and a commitment
to assisting small employers with occupational safety and health matters. More than
94 percent of U.S. establishments employ fewer than 50 workers. It is important
that we reach out to employers who may not have the resources to hire health and
safety experts.

In addition, OSHA works closely with the Small Business Administration’s Office
of Advocacy and the small business community during the rulemaking process, con-
sistent with the Small Business Regulatory Enforcement Fairness Act.

In addressing workplace hazards, OSHA will sometimes use guidelines or Hazard
Information Bulletins when these tools can expeditiously and effectively protect
workers. For example, OSHA recently issued a bulletin on how to prevent exposure
to beryllium in dental labs. It recommends engineering controls, work practices,
training, personal protective equipment, and housekeeping procedures to reduce be-
ryllium exposure.
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OSHA'’s Training Institute, located near Chicago, is regarded as one of the leading
safety and health educational facilities in the world. The Institute trains Federal
and State compliance officers and consultants and, when space is available, offers
training to the private sector. To leverage the facility’s resources and allow thou-
sands of private sector trainees to benefit from the training. OSHA established an
outreach-training program. Individuals who complete a one-week trainer course are
then authorized to teach 10-hour and 30-hour courses in construction and general
industry standards. We have also established an on-line outreach-training program
that is available through colleges funded by OSHA and the Association of General
Contractors. During the past three years, more than 600,000 students have received
training through the outreach program.

OSHA is inaugurating an innovative training grants program that differs from
the program of the past. The new program will provide short-term grants to a
broader range of nonprofit grantees, enabling them to train employees and small
businesses in selected occupational safety and health topics, including homeland se-
curity. One of the goals for the new Grants program will be to develop and pilot
test safety and health training materials that will be available on the Internet, al-
lowing a larger audience to benefit from them.

Employers and workers should have no doubt about OSHA’s commitment to en-
forcing the Occupational Safety and Health Act. At the same time, the regulated
community should know that OSHA will provide them with the knowledge and tools
needed to comply with the law. The vast majority of employers take their respon-
sibility to safeguard their workforce very seriously. Their commitment is reflected
in the reduction in the injury/illness rates and the increased cooperation between
OSHA and the Nation’s employers. For those who neglect this responsibility there
are consequences, as OSHA does not hesitate to use its enforcement authority. How-
ever, OSHA’s mission is not only to issue citations. Whenever we enter a workplace,
whether as inspectors or as providers of compliance assistance, it is imperative that
we provide services that will help lead to a safer workplace. Because when OSHA
truly helps employers and their employees, the impact extends beyond the confines
of the workplace to the overall health and welfare of the community. That is the
Secretary’s and my goal, to ensure that OSHA makes a difference where it counts-
in the lives of every worker in America.

PREPARED STATEMENT OF DAVID D. LAURISKI

Mr. Chairman and Members of the Committee: I am pleased to appear before you
today to discuss the ongoing efforts of the Mine Safety and Health Administration
(MSHA) to promote miners’ safety and health. When I appeared before the full Com-
mittee. I talked about my meetings with miners and operators, representatives of
industry and labor organizations, State Grant representatives, and many other
members of the mining community. These are our stakeholders. I wanted to hear
first hand from everyone about their safety and health issues and concerns. Today,
I am able to tell you about the outcome of those meetings and the management plan
we have developed to guide the Agency as we work to improve miners’ safety and
health.

I believe it is vitally important to establish rigorous goals. The President has set
government-wide management goals we are working to accomplish. Secretary Chao
has established a strategic plan for the Department of Labor that sets out four
goals, one of which is to foster quality workplaces that are safe, healthy, and fair.
And I have challenged our own staff and our stakeholders to work together to meet
ambitious, but achievable, goals. Last year, we set meaningful and measurable safe-
ty goals to reduce mining industry fatalities and to reduce the non-fatal days lost
injury rate. I am happy to report that, in 2001, the toll of mining deaths in this
country was the lowest ever recorded.

We have also set health goals to reduce coal mine dust and silica samples that
indicate overexposure and to reduce noise levels to below a level which would trig-
ger a citation. And we have set goals for our own internal Agency performance—
to establish MSHA as a model workplace. These goals address MSHA employee in-
jury and illness claims, our injury incidence rate, and our workers’ compensation
costls. I am committed to doing everything we can to meet, or exceed, all of the above
goals.

This year, the number of fatalities and the non-fatal injury rates began to rise
compared to the same time last year. January was especially disappointing and we
knew we had to keep that month’s increase in fatalities from becoming a trend. We
began a “Focus on Safe Work” initiative. We sent hundreds of MSHA personnel out
to all coal and metal and nonmetal mining operations to speak with workers and
supervisors about the fatalities that had occurred. We visited nearly 10,000 mine



32

sites and spoke with nearly 150,000 miners, distributing materials and focusing on
the unique hazards at particular mines.

While the mining industry has made significant and laudable progress in reducing
injuries and fatalities in the past century, beginning in the mid-1990’s, there has
been no further significant reduction in fatal accident rates. We had reached a pla-
teau and we needed new ideas and methods to get to the next level in safety and
health. Some have coined this the “Next Step to Zero.” The industry has increased
productivity and improved technology, yet the Agency has not significantly changed
its business strategy since enactment of the Mine Safety and Health Act in 1977.
During my meetings with stakeholders, I heard concern about MSHA’s one-dimen-
sional approach: the Agency has primarily emphasized the enforcement mechanisms
embodied in the Act—focusing on physical conditions in the workplace. The Act,
however, provides us with a broad range of tools, such as education and training—
which includes compliance assistance—and technical support, in addition to enforce-
ment. I believe that these additional tools will lead us to the next level of improved
safety performance.

MSHA staff reached out to hundreds of stakeholders, following my own initial
meetings with them. These stakeholders included mine operators, miners, equip-
ment manufacturers, and others. Following our meetings with stakeholders, we
studied their comments and suggestions. They said they want us to be more
proactive. This is just what the Secretary has asked all of the Department of Labor
to do—to use tools that are preventative rather than reactive.

Based on the input from our stakeholders, we devised a management plan that
will meet the challenges of the 21st Century and help move the mining industry
to a new level of safety and health. The plan focuses on more collaboration with
stakeholders, assistance to the industry in preventing accidents and illnesses, and
improvements in our internal practices to enhance mine safety and health perform-
ance. I took this plan back to our stakeholders with the challenge for them to work
with us to get to the next level of safety—to take that next step to zero. And I asked
for their commitment to work collectively to meet the goals I spoke of earlier. To
this, they have all agreed.

ENFORCEMENT

MSHA will continue to enforce the Act and meet its mandate for four inspections
per year at each underground mine and two inspections per year at each surface
mine. I want to emphasize that there will be no less enforcement. Our efforts will
strike a healthy balance between enforcement, education and training, technical
support, and compliance assistance. Enforcement will be more focused on problem
areas. Using mine profiles, our safety, health, and compliance specialists will con-
centrate on those areas or activities that are more likely to produce accidents that
cause injuries or create health problems. We are improving training for the special-
ists to increase their capabilities and improve consistency. When they visit mines,
they are becoming more prepared to focus on overall safety and health matters and
identify system weaknesses that may lead to accidents. These weaknesses may be
violations of existing regulations or weaknesses not covered by regulations, either
of which could lead to an injury or illness.

Since we began our compliance assistance efforts last year, some skeptics have
said that we cannot increase compliance assistance without lessening enforcement.
I respectfully disagree. As you can see in this chart, there was an increase in the
number of citations and orders we issued (five and one-third percent, to be exact)
from 2000 to 2001. This increase cannot be attributed solely to a rise in the number
of mines because we know that there was only a one and one-third percent increase
in the number of mines during the same period.

Mr. Chairman, I use this statistic advisedly to show that MSHA is committed to,
and will continue its commitment to, enforcement. But, MSHA’s principal objective
is not to issue citations—it is to reduce fatalities and injuries. We do not believe
that the number of citations issued should become the measure of effectiveness in
achieving our objective.

TRAINING AND EDUCATION

Our safety and health compliance specialists are dedicated to mine safety and
health. They are highly trained professionals. Many have received professional cer-
tification in their field and more are working toward certification. We are revamping
our internal training program to strengthen our process, to correct any existing
weaknesses or gaps, and, most importantly, to further support our own staffs health
and safety skill sets.
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Our stakeholders, from the individual miner at the mine to the CEO of a com-
pany, have told us that training for the mining industry is crucial to the success
of our program to reduce accidents and illnesses. We are responding to their call
for more user-friendly training materials for mine operators and miners. They also
called for more mine site training where safe practices related to specific problems
can be demonstrated. Our safety and health compliance specialists are now provid-
ing such training when they uncover system deficiencies at mines. We are also ex-
ploring innovative approaches to delivering training, such as web-based learning,
DVDs, and the use of simulation devices.

Secretary Chao recently announced a major new compliance assistance initiative
to help employers better understand and meet their responsibilities to protect work-
ers. We know that the vast majority of mine operators want to comply but are often
hampered by the volume and complexity of the regulations. If we are to get to the
next level of safety, we have to make mine operators our allies and give them the
help they need, not just to comply with regulations, but to have a broader view of
how to identify and prevent hazards, and the importance of compliance. We need
partnerships where we share abilities and information. For example, we are devel-
oping materials on “Best Practices” culled from industry, labor, academia, and
MSHA experience for use at all mines, but most importantly to assist mines with
poor performance or limited resources.

In support of the Administration’s initiative, we in MSHA have developed a Com-
pliance Assistance Plan that sets out the specific steps we are taking to improve
our outreach to mine operators and miners. Compliance assistance can mean dif-
ferent things to different people. We use the term broadly to identify concepts and
accident prevention activities such as education and training, accident and violation
analysis, hazard identification. root cause analysis, technical support, and access to
information. Access to information means the information is readable, easily under-
stood, and written in plain language the reader understands—in other words, “user-
friendly”. Because we know that there are increasing numbers of Spanish-speaking
workers in the mining industry, we have translated numerous “best practices”
cards, student and instructor guides, entire training programs, and handout mate-
rials. We will very shortly make available all materials on our web site in Spanish.

Our web site, www.msha.gov, provides access to a multitude of resources for com-
pliance assistance. We have posted a list of the 20 standards most often cited by
major commodity and mining type and are beginning to post best practices informa-
tion for each of those. On the web site, miners and mine operators can find safety,
tips, accident investigation reports, hazard alerts and bulletins, and “single source”
pages. These pages give the user access to all documents and resources related to
a particular standard, especially new ones. It also provides access to MSHA’s Data
Retrieval System which permits miners, operators and other interested parties to
retrieve mine overviews, accident histories, violation histories, MSHA dust sampling
results, operator dust sampling results, and employment/production data. More re-
ports will be added to this system as time progresses.

Compliance assistance is always needed when new regulations are issued. I be-
lieve that the assistance should be rendered before the regulation becomes effective
so that everyone is aware of their obligations and knows how to comply. Just last
month we issued a new final rule on hazard communication. It will take effect on
September 23, 2002 for mines with more than five miners. Prior to that date, we
will hold 15 National Roll Out Meetings and about 100 supplemental local meetings
to give each of those mine operators the opportunity to learn how to comply with
the rule. The rule will become effective on March 21, 2003 for mines with five or
fewer miners. We are preparing to provide on-site compliance assistance to those
mines prior to that date.

SMALL MINES

When we set the effective date of the hazard communication rule, we specifically
considered the impact on small mines. Operators of small mines face unique chal-
lenges in protecting their workers. In the metal and nonmetal mining industry,
about one-half of all mines employ five or fewer miners. In the coal industry. about
one-fourth employ five or fewer miners. Small mines typically have fewer resources
to devote to safety and health and often lack the expertise to implement accident
prevention programs. Small mines have higher fatality rates. In calendar year 2000,
mines with five or fewer employees had a fatal incidence rate four times greater
than the rate at operations employing 20 or more. To bring small mines to the next
level of safety, we are developing a small mine initiative. We are establishing an
Office of Small Mine Health and Safety in our Directorate of Educational Policy and
Development. The Office will coordinate a national program to assure compliance
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at small mines and to give compliance assistance. The staff will determine the spe-
cial needs of small mine operators and assist in development of programs to address
those needs.

REGULATIONS

When developing regulations, we assess the impact of the regulations on all
mines, and on small operators in particular. We are reviewing existing regulations
to determine applicability to current mining practices and to identify those that cre-
ate undue burden on small mine operators. Let me give you an example of what
I am talking about.

I spoke with a mine operator in the bluestone industry who was the only miner
at his operation located in the back yard of his home. MSHA’s rules require that
each mine have a stretcher to be used to transport injured miners. He asked me
why he had to have a stretcher if there was no one to carry him out on the stretch-
er. My answer to him was that this was a prime example of a well-intentioned rule
that was not flexible and which needs to be reassessed to allow alternate methods
of complying with the intent of the rule. This is but one example where a one-size
rule does not “fit all”.

MSHA has published several important final rules recently. The hazard commu-
nication rule, an information and training rule, will reduce injuries and illnesses re-
lated to chemicals in the mining industry by increasing miners’ and mine operators’
awareness of chemical hazards. The high-voltage longwall rule allows a mine to use
current technology without the need to petition the Agency for a modification of a
standard. This rule recognizes that advanced technology, already in widespread use
in the mining industry. can be used safely when it meets new requirements for the
design, construction, installation, use and maintenance of high-voltage longwall
equipment and associated cables.

When I appeared before the full Committee, we discussed the Office of the Inspec-
tor General’s recommendation that we take regulatory action on asbestos in three
areas. They recommended that we lower the existing permissible exposure limit for
asbestos, change our analytical method to quantify and identify fibers in our asbes-
tos samples, and address take-home contamination from asbestos. Subsequent to
that hearing, we issued an Advance Notice of Proposed Rulemaking in March 2002
requesting information and data from the public to assist us in our deliberations on
these three issues. The last of seven public meetings on this issue was held on June
20. We also solicited written comments and the public comment period just closed
on July 9, 2002. We will use the input obtained at these meetings, as well as the
written comments, to assist us as we move forward in our decision-making process.

We will continue our work on health rules that will control respirable coal mine
dust. These rules would require the mine operator to verify the effectiveness of their
mine ventilation plan to control respirable coal dust under typical mining conditions
and to make adjustments as necessary. We anticipate proposing a rule that would
allow us to accept testing and evaluation of certain mine equipment by independent
laboratories. Our proposed rule on the use of belt entry ventilation for coal mines
recognizes that improved technology, such as new atmospheric monitoring systems,
makes it possible to safely use this type of ventilation system. We are looking care-
fully at ways we might provide flexibility in our current rules that would encourage
mine operators to increase the number and quality of mine rescue teams. These
teams are critical in life-threatening emergencies underground.

TECHNICAL SUPPORT

While mine operators provide rescue teams, MSHA gives technical assistance to
the operators during mine emergencies. That is just one of the many ways we give
technical assistance. We have on staff experts on ventilation, roof support, elec-
tricity, ground stability, structural analysis, impoundment stability. mine fires and
explosions, and chemical exposure. These people are creating partnerships with
other government agencies, equipment manufacturers, mining companies, and trade
and labor organizations to more effectively identify and evaluate technological solu-
tions to mining hazards. We are also identifying new technologies to address emerg-
ing hazards.

In conclusion, Mr. Chairman, when I arrived at MSHA I found very competent
staff who care deeply about the safety and health of miners. With this expert re-
source, we needed to examine our way of business and look for new ways to use
our existing tools to get to the next level of improved safety and health performance.
I have just outlined some of those for you. I am confident that, working with our
stakeholders. we can achieve our goals.
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Mr. Chairman, other members of the Committee, that concludes my prepared re-
marks. I would be happy to answer any questions.

U.S. CHEMICAL SAFETY AND HAZARD INVESTIGATION BOARD (CSB) STAFF FINDINGS:
REACTIVE HAZARDS

PRINCIPAL STUDY FINDINGS

1. The limited data analyzed by CSB include 167 serious incidents in the U.S. in-
volving uncontrolled chemical reactivity occurring from 1980 to June 2001. Forty-
eight of these incidents resulted in a total of 108 fatalities. The data include an av-
erage of six injury-related incidents per year, resulting in an average of five fatali-
ties per year.

2. About 50 of the 167 incidents affected the public.

3. Over 50 percent of the 167 incidents involved chemicals not covered by existing
Occupational Safety and Health Administration (OSHA) or Environmental Protec-
tion Agency (EPA) process safety regulations.

4. Approximately 60 percent of the 167 incidents involved chemicals that are ei-
ther not rated by the National Fire Protection Association (NFPA) or have “no spe-
cial hazard” (NFPA “0”).

5. For the purpose of the OSHA PSM regulation, NFPA instability ratings have
the following limitations with respect to identifying reactive hazards:

They were designed for initial emergency response purposes, not for application
to chemical process safety.

They address inherent instability only, not reactivity with other chemical sub-
stances—with the exception of water—or chemical behavior under process condi-
tions.

NFPA Standard 49—on which the OSHA PSM-listed highly reactive chemicals are
based—covers only 325 chemical substances, a small percentage of the chemicals
used in industry.

The ratings were established by a system that relies, in part, on subjective cri-
teria and judgment.

6. Reactive hazards are diverse in nature. Data analyzed by CSB demonstrate this
diversity because the incidents involve:

Over 40 different chemical classes (i.e., acids, bases, monomers, oxidizers, etc.),
with no single or few dominating classes.

Several types of hazardous chemical reactivity, with 36 percent attributed to
chemical incompatibility. 35 percent to runaway reactions, and 10 percent to impact-
or thermally-sensitive materials.

A diverse range of chemical process equipment-including reaction vessels, storage
tanks, separation equipment, and transfer equipment. Storage and process equip-
ment (excluding chemical reaction vessels) account for over 65 percent of the equip-
ment involved; chemical reaction vessels account for only 25 percent.

7. There is no single or combination of data sources that contains the data needed
to adequately understand root causes and lessons learned from reactive incidents
or for other process safety incidents.

8. Incident data collected by OSHA and EPA provide no functional capability to
track the occurrence of reactive incidents with serious worker or public impacts. Al-
though limited, such data are a valuable resource for analyzing incident trends and
targeting prevention actions at a national level.

9. It is difficult to identify causes and lessons learned in existing sources of proc-
ess safety incident data because industry associations, government agencies, and
academia generally do not collect this information. It was reported in only 20 per-
cent of the 167 incidents. However, more than 60 percent of reactive incidents, in
which some causal information was available, involved inadequate practices for
identifying hazards or conducting process hazard evaluations; nearly 50 percent in-
volved inadequate procedures for storage, handling, or processing of chemicals.

10. Over 90 percent of the incidents analyzed by CSB involved reactive hazards
that are documented in literature available to the chemical processing industry.

11. Although several computerized tools and literature resources are available to
identify reactive hazards, surveyed companies do not generally use them. In some
cases these tools provide an efficient means to identify certain reactive hazards
without haying to conduct chemical testing.

12. Surveyed companies share material safety data of a general nature with in-
dustry for most chemicals and share good handling practices for some. This typically
does not include detailed reactive chemical test data, such as thermal stability data,
which can be valuable in identifying reactive hazards.
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13. Approximately 70 percent of the 167 incidents occurred in the chemical manu-
facturing industry. Thirty percent involved a variety of industrial activities that
store, handle, or use chemicals in bulk quantities.

14. There is currently only limited guidance available to industry through profes-
sional societies or trade associations that addresses the management of reactive
hazards throughout the life cycle of a chemical manufacturing process. There are
significant gaps in guidance available on the following topics:

Unique aspects of reactive hazards during process hazards analysis, such as the
need for reactive chemical test data, and methods to identify and evaluate worst
case scenarios involving uncontrolled reactivity.

Integration of reactive hazard information into process safety information, operat-
ing procedures, training, and communication practices.

Review of the impact on reactive hazards due to proposed changes to the process.

Concise guidance targeted at companies engaged primarily in the bulk storage,
hatr)ldling, and use of chemicals to prevent the inadvertent mixing of incompatible
substances.

GENERAL CONCLUSIONS

1. Reactive incidents are a significant problem in the context of chemical process
safety as evidenced by the number and severity, of incidents.

2. The OSHA PSM standard has significant gaps in coverage of reactive hazards
because coverage is based on a limited list of individual chemicals with inherently
reactive properties.

3. NFPA instability ratings are inappropriate as the sole basis for determining
coverage of reactive hazards in the OSHA PSM standard because of the significant
limitations of the system with respect to identifying important reactive hazards.

4. There are significant gaps in coverage of reactive hazards in. EPA’s Chemical
Accident Prevention Requirements (40 CFR 68) because EPA has not identified a
technical basis for determining what reactive hazards should be covered by the rule.

5. Because of the diverse nature of reactive hazards, improving reactive chemical
process safety management requires regulators and industry to address the hazards
resulting from combinations of chemicals and process-specific conditions rather than
focus exclusively on the inherent properties of individual chemicals.

6. Given the diversity of the reactive hazards, the prevention of reactive incidents
can only be accomplished through enhanced regulatory and non-regulatory pro-
grams.

7. Existing knowledge of reactive hazards is not being utilized to its fullest extent.
There is no mechanism to effectively share reactive chemical test data and lessons
learned from previous reactive incidents throughout industry; some of this knowl-
edge is contained in generally available resources for identifying reactive hazards,
but it is not widely used.

8. Reactive incidents are not unique to the chemical manufacturing industry. They
also occur in many other industries where chemicals are stored, handled, or used.

9. Current good practice guidelines for chemical manufacturers and users are nei-
ther complete nor explicit on how to effectively manage reactive hazards throughout
the life cycle of a chemical manufacturing process.

STUDY BACKGROUND

The capability of chemical substances to undergo reactions, or transformations in
their structure, is central to the chemical processing industry. Chemical reactions
allow for a diversity of manufactured products; however, chemical reactivity can
lead to significant hazards if not properly understood and controlled. Reactivity is
not necessarily an intrinsic property of a chemical substance. The hazards associ-
ated with reactivity are critically related to process-specific factors, such as operat-
ing temperatures, pressures, quantities handled, chemical concentrations and the
presence of other substances, or impurities with catalytic effects.

Safely conducting chemical reactions is a core competency of the chemical manu-
facturing industry. However, chemical reactions can rapidly release large quantities
of heat, energy, and gaseous byproducts. Uncontrolled reactions have led to serious
explosions, fires, and toxic emissions.

Incidents involving uncontrolled chemical reactions occur throughout industry.
The impacts may be severe in terms of harm to people, damage to physical property,
and impact on the environment. Recent incidents across the United States under-
score the necessity of carefully managing reactive chemical process safety.

A variety of legal requirements and regulations govern reactive chemical process
safety. These include regulations from the Occupational Safety and Health Adminis-
tration (OSHA) and the U.S. Environmental Protection Agency (EPA).
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OSHA develops and enforces standards to protect employees from workplace haz-
ards. In the Clean Air Act Amendments (CAAA) of 1990, Congress required OSHA
to promulgate a standard to protect employees from hazards associated with re-
leases of highly hazardous chemicals, including reactive chemicals. In 1992, OSHA
promulgated its Process Safety Management (PSM) standard in response to this re-
quirement. The standard covers processes containing individually listed chemicals
that present a range of hazards, including reactivity, as well as a class of flammable
chemicals. Reactive chemicals were selected from a list of chemicals rated by the
National Fire Protection Association (NFPA) because of their instability rating of “3”
or “4” (on a scale of 0 to 4).

EPA was required by the CAAA to develop regulations to prevent the accidental
release of substances that could have serious effects to the public or the environ-
ment. In 1996 EPA promulgated its Accidental Release Prevention Requirements in
response to the congressional mandate, and the requirements are similar to those
of those PSM standard. For the purposes of this regulation. EPA identified covered
substances based toxicity and flammability, but not on chemical reactivity.

Several voluntary industry initiatives have been undertaken to provide guidance
on chemical process safety, including reactive hazards. These include industry con-
sensus standards such as those from NFPA; and good practice guidelines from the
Center for Chemical Process Safety (CCPS), the American Chemistry Council (ACC),
the Synthetic Organic Chemical Manufacturers Association (SOCMA), and the Na-
tional Association of Chemical Distributors (NACD). CCPS is an organization spon-
sored by manufacturers, government, and academia that has produced recognized
industry guidance since 1985 in the area of process safety technology and manage-
ment. ACC and SOCMA are chemical industry associations; each having programs
to promote good practices among their member companies in the area of chemical
process safety. Similarly, NACD is an association of chemical distributor companies
which promotes a good distribution practices and dissemination of information to
end-use customers on the proper handling of chemical products.

This investigation by the U.S. Chemical Safety and Hazard Investigation Board
(CSB) examines chemical process safety in the United States—specifically, hazard-
ous chemical reactivity. The objectives of this hazard investigation are to:

Evaluate the impacts of reactive incidents.

Examine how OSHA, and EPA authorities and regulations currently address reac-
tive hazards. Within this context, analyze the appropriateness of and consider alter-
natives to reliance on the NFPA instability rating system to define reactive sub-
stances covered under OSHA process safety management regulations.

Examine how industry and other private sector organizations effectively address
reactive hazards through non-regulatory standards and guidance.

Determine the differences, if any, between large/medium/small companies with re-
gard to their policies, practices, in-house research, testing, and process engineering
related to the prevention of uncontrolled chemical reactions.

q Develop recommendations for reducing the number and severity of reactive inci-
ents.

CSB completed the following tasks to accomplish the hazard investigation objec-
tives:

Analyzed reactive incidents by collecting and reviewing available data.

Surveyed current reactive hazard management practices in industry.

Visited companies to observe reactive hazard management practices.

Analyzed regulatory coverage of reactive hazards.

Met with stakeholders to discuss the problem and approaches to improve reactive
chemical process safety.

The data analysis included evaluating the number, impact, profile, and causes of
reactive incidents. Since there is no comprehensive repository of chemical incident
data, CSB examined more than 40 data sources (e.g., industry and governmental
databases and guidance documents: safety/loss prevention texts and journals; and
industry association, professional society, insurance, and academic newsletters). The
search criteria for the CSB data collection focused on incidents where the primary
cause was related to chemical reactivity. For the purposes of this investigation, an
incident is defined as a sudden event involving an uncontrolled chemical reaction—
with significant increases in temperature, pressure, and/or gas evolution—that has
caused or has the potential to cause serious harm to people, property, or the envi-
ronment.

Through site visits and a survey of select small, medium, and large companies,
information was gathered about good practices for reactive hazard management
within the chemical industry. CSB conducted site visits at industry facilities that
have implemented programs for managing reactive hazards.
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RESPONSE TO QUESTIONS OF SENATOR WELLSTONE FROM JOHN L. HENSHAW
QUESTIONS ON RECORDKEEPING

1. According to OSHA’s own estimates, the recently announced change in criteria
for reporting work-related hearing loss, from a 10-decibel loss to a 25-decibel loss,
could have a profound impact on worker protection and preventing occupational
hearing loss. In particular, OSHA has estimated that the original 10-decibel criteria
would have resulted in 275,000 cases of hearing loss being recorded annually. The
agency estimates that the weaker criteria issues earlier this month will result in
145,000 cases being recorded. That means that 130,000 cases of hearing loss will
not be recorded. Cases will only be recorded when workers have reached the point
of impairment. There will, therefore, be no ability to use the injury log as a way
of identifying jobs where there are problems and intervene before workers suffer se-
vere and significant damage. Since you have repeatedly said your interest as a safe-
ty and health professional is in preventing work-related fatalities, injuries, and ill-
nesses, how do such reporting criteria contribute to prevention?

OSHA’s new hearing loss recording criteria involve a two-part test. First, the em-
ployee’s hearing test must show a 10-decibel loss compared to baseline audiogram
(the hearing test given to employees when they are placed in a hearing conservation
program). This is the same criterion used in the 2001 rule. The change is that the
new criteria also require the audiogram to show a 25-decibel hearing level relative
to audiometric zero (the reference point used for hearing tests). According to most
health care professionals, such as the American Medical Association, the American
Academy of Family Physicians, the American Academy of Audiology, and the World
Health Organization, a hearing level between audiometric zero and 25 decibels is
considered normal hearing-the employee experiences no or very slight hearing prob-
lems. By excluding the cases that fall within audiometric zero and 25 decibels the
recordkeeping regulation assures that all recorded cases fall outside the normal
hearing range and represent the type of occupational illness intended to be captured
by the occupational injury and illness recording and reporting system.

The purpose of the 29 CFR Part 1904 occupational injury and illness record-
keeping regulation is to require employers to keep records of serious, significant,
and disabling work-related injuries and illnesses per Section 8(c) of the OSH Act.
The regulation does not collect other types of data, including information on near
misses, minor injuries or illnesses, or accidents resulting only in property damage.
To the extent that employers and employees analyze these injury and illness data
to avoid future injuries and illnesses, it has protective value. OSHA encourages em-
ployers to use the data for this purpose, even though it is not required by regula-
tion.

The Part 1904 regulation is not intended to act as a workplace standard that pro-
vides direct protection to workers. That is the purpose of OSHA’s safety and health
standards, such as the general industry 29 CFR Part 1910 standards. For the pur-
pose of preventing hearing loss to general industry workers, the §1910.95 Occupa-
tional Noise Exposure standard requires employers to protect workers from expo-
sure to excessive noise levels. The noise standard requires employers to establish
a hearing conservation program for all employees exposed in an 8-hour time-weight-
ed average sound level of 85 decibels or more. This program includes audiometric
testing and mandatory hearing protection requirements for employees who experi-
ence a 10-decibel loss in hearing.

2. Now that the new recordkeeping standard is in place, I have questions about
whether OSHA will be enforcing and citing employers for failure to record injuries
and illnesses in past years under the old recordkeeping standard. My understanding
is that it has been OSHA’s practice during inspections to look at injury logs going
back several years, and to cite employers if violations are found on those logs. Will
OSHA continue to cite employers for recordkeeping violations on the log 200 for pre-
Viﬁus ye?ars (2001, 2000, 1999) under the previous recordkeeping standard? If not,
why not?

Several factors make it difficult for OSHA to issue citations for recordkeeping vio-
lations related to the 200 log. Section 9(c) of the OSH Act requires that a citation
be issued within six months of the occurrence of the violation. Thus, OSHA can no
longer issue citations under the old recordkeeping rule, which was withdrawn effec-
tive January 1, 2002. In addition, during the development of the new recordkeeping
regulation, OSHA decided that it would be too burdensome and confusing for em-
ployers to update the 200 log data using the old rules, while also trying to learn
the new recordkeeping rules. Therefore, §1904.44 of the new regulation specifically
states that employers are not been required to update their old records.
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This regulatory policy, in combination with the OSH Act’s Section 9(c) prohibition
on issuing any citation after six months following the occurrence of the violation,
makes it difficult to routinely issue citations for the old records. However, the agen-
cy will continue to consider citations for situations, involving egregious cir-
cumstances on a case-by-case-basis.

RESPONSE TO QUESTIONS OF SENATOR MURRAY FROM DAVID LAURISKI
QUESTIONS ON PROCESS SAFETY MANAGEMENT OF HIGHLY HAZARDOUS CHEMICALS

1. Who at OSHA or within the Department of Labor was involved in the decision
to withdraw the PSM rulemaking?

As Assistant Secretary, I made the decision to withdraw PSM from the Regulatory
Agenda. OSHA had included the possibility of addressing this issue on the Regu-
latory Agenda for several years, but little progress had been made. As you know,
we removed a number of items from the Regulatory Agenda to focus our activities
and to make it more likely that we can meet the dates we project. This item was
one of the ones we removed due to resource constraints and other priorities. This
particular issue is still evolving, and the Chemical Safety Board (CSB) is continuing
its work on a report. We are monitoring the situation to determine whether further
regulatory action is needed, as well as examining the possibility of issuing non-regu-
latory guidance to address the issue more quickly than a rulemaking could. Its re-
moval from the Agenda is not an indication that we don’t think it is an important
issue, nor does it mean no work will be done regarding it.

2. What communications did any of these individuals have with representatives
or staff of the Chemical Safety Board prior to the decision to withdraw the rule-
making?

I had no specific communication with the Chemical Safety Board regarding my
decision to withdraw this item from the Regulatory Agenda. As will be indicated
below in response to other questions, OSHA staff has engaged in discussions of the
issue with CSB staff on other aspects of this issue, as well as provided information
to CSB. I decided to withdraw the rulemaking after thoroughly considering where
OSHA should focus its resources, and what could realistically be accomplished with-
in the state time frame. As noted above, we consider this an important issue, and
continue to be involved and to monitor developments. Furthermore, rulemaking is
not the only means available to address issues such as these, nor is it often the
quickest means to remedy an issue. We are also considering the development of
guidance for the chemical industry to help prevent further incidents involving reac-
tive chemicals.

3. In particular was anyone at OSHA or at the Department of Labor aware of the
information in the possession of the Chemical Safety Board that led to the attached
Chemical Safety Board staff findings?

The CSB shared data and information with OSHA and EPA during this project,
and it is likely that some of that data and information are included in the findings.
Additionally, for more than two years, OSHA and EPA have maintained a working
relationship with the CSB, and have provided input to the study at the staff level.

If so, was this information considered during the decision-making on withdrawing
the rulemaking?

I considered a number of factors when making decisions about what items should
remain on the regulatory agenda. However, the primary concerns involved re-
sources, priorities for the Agency and for the Department, and the likelihood of ac-
tion being concluded within the time frame covered by the regulatory agenda.

5. Did you or anyone at OSHA or the Department of Labor ever direct an analysis
of OSHA’s own enforcement data to confirm the existence of incidents such as those
referred to in the Chemical Safety Board staff’s findings?

OSHA has not conducted a comprehensive study of any of its internal data to de-
termine the extent and nature of reactive chemical incidents. However, at the re-
quest of CSB, OSHA did direct an analysis of its enforcement data to obtain back-
ground information on 12 specific reactive incidents in which OSHA responded and
conducted an inspection. Additionally, our Office of Regulatory Analysis conducted
a preliminary study with respect to reactive chemicals OSHA identified from the
National Fire Protection Association’s (NFPA) document entitled “Hazardous
Chemicals Data” which ranks chemicals according to NFPA’s “Standard System for
the Identification of the Fire Hazards of Materials.” That report was provided to the
Chemical Safety Board.
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RESPONSE TO QUESTIONS OF SENATOR MURRAY FROM JOHN L. HENSHAW

1. When you testified before the full HELP Committee during the hearing on as-
bestos and workplace safety that I chaired almost a year ago, Senator Baucus in-
vited you out to Libby to see the devastation that community has experienced. Can
you please share your impressions from your visit?

I was able to travel to Libby, Montana, October 4, 2001. Touring the area where
mining occurred and touring the surrounding area and town left many powerful im-
pressions about how the unknowing widespread exposure to asbestos found in the
products of the mining operation affected the town and its people. I left the area
strongly believing that all possible actions should be taken to protect the health of
the citizens of Libby, and, most of all, that public policy makers should be diligent
about not letting anything similar happen again.

2. Can you please update the Committee on OSHA’s most recent activities related
to Libby, recognizing, of course, that EPA is the lead agency in the cleanup effort?

OSHA continues to work cooperatively with MSHA and other Federal agencies,
including the Environmental Protection Agency (EPA) and the National Institute for
Occupational Safety and Health (NIOSH). We have provided an Agency representa-
tive to EPA’s Interagency Taskforce on Asbestos Contamination in Libby, Montana
and have enlisted NIOSH in a request for technical assistance to determine asbes-
tos-exposure levels at worksites from the mining products of other vermiculite
mines.

OSHA’s prevailing concern, at this time, regarding the Libby, Montana clean-up
activities is to ensure that employees conducting this work are appropriately pro-
tected. Employee protection has been and will continue to be regulated under the
OSHA’s Hazardous Waste Operations and Emergency Response standard (29 CFR
1910.120). This standard requires a written safety and health program, employee
training, protective work clothing and equipment, including the use of respirators,
employee exposure monitoring, medical surveillance, and other provisions to ensure
employee safety. OSHA personnel have visited the site and reviewed the written
program for clean-up activities at Libby.

In order to determine whether vermiculite from mines other than Libby presents
an asbestos-exposure hazard to workers who are using or handling products that
contain vermiculite, OSHA has requested assistance from NIOSH. In response,
NIOSH has conducted investigations in horticultural facilities and exfoliation plants
to determine the extent of asbestos exposure in these settings. NIOSH is analyzing
asbestos exposure levels from four sources (vermiculite from South Africa, two
mines in South Carolina, and one mine in Virginia) and is nearing completion of
this work. Surveys of the horticultural facilities have been completed and the re-
ports are under review. Six exfoliation plants have been investigated; two additional
investigations are planned. To date, numerous samples have been analyzed by
standard methods (Phase Contrast Microscopy) and by Transmission Electron Mi-
croscopy (TEM). TEM will detect asbestos fibers at the lowest concentrations. OSHA
is in contact with NIOSH regarding these investigations and awaits the final re-
ports.

3. Do you believe that passage of the Ban Asbestos in America Act of 2002 would
res;llt in improved protections for workers from exposure to harmful levels of asbes-
tos?

I have not had an opportunity to review the legislation for its impact on occupa-
tional safety and health policy, and the Administration has not produced a State-
ment of Administration Policy (SAP) on the legislation at this time. Nonetheless,
OSHA inspectors are diligent about checking for the presence of asbestos in all in-
spections of workplaces.

I remain very concerned that mechanics across the country, as well as consumers
who work on their cars, are being exposed to harmful levels of asbestos from friction
products. The Seattle-Post Intelligencer found concentrations of asbestos ranging
from 2.3 percent to 63.8 percent in dust samples it collected at gas stations through-
out the nations. I understand there are regulations in place to protect mechanics
from asbestos in brakes, but what—if anything—is OSHA doing to make sure these
regulations are being followed?

OSHA regulates asbestos exposures to mechanics under the General Industry
Standard, (29 CFR 1910.1001). This standard requires employers ensure that em-
ployee exposures do not exceed 0.1 fibers/cubic centimeter of air (f/cc) as an eight-
hour, time-weighted average (TWA). Under the General Industry Standard for as-
bestos, OSHA has set mandatory Work Practices and Engineering Controls for Auto-
motive Brake and Clutch Inspection, Disassembly, Repair and Assembly. These re-
quirements apply whenever brake work is done, regardless of exposure levels. When
these mandatory work practices and engineering controls are followed, OSHA esti-
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mates that the employee’s average asbestos exposure will be 0.003 fibers/cubic centi-
meter. OSHA conducts inspections in response to complaints (from employees) or re-
ferrals. Referrals may come from sources such as State public health personnel, law
enforcement, or the news media. Additionally, OSHA targets establishments for in-
spection through the site specific targeting program, National Emphasis Programs
and Local Emphasis Programs. These programs do not specifically focus on asbestos;
however, in any inspection where asbestos is identified as a potential exposure, this
exposure would be investigated and evaluated.

Is ;)SHA doing any outreach to these small businesses to help them with compli-
ance?

As part of its ongoing outreach service OSHA contracts with states to provide on-
site hazard detection and prevention services by qualified state consultants. Called
the OSHA Consultation Program, there are programs in each state to provide small
high hazards employers with free and confidential assistance in the correction of
workplace hazards, including asbestos. At the employer’s request, these consultants
conduct a thorough review of the workplace to identify hazards and make cost effec-
tive recommendations for their correction or elimination. Should employee training
be necessary, the consultant may also provide it at the employer’s place of business.
In addition, these consultants will work with employers to develop a workplace safe-
ty and health management system to prevent hazards from re-occurring. Finally,
Secretary Chao announced that OSHA is creating an office dedicated to small busi-
ness that will serve as one-stop shopping for small-business owners. This will be the
first time that small-business concerns will become a permanent fixture in OSHA.

6. How many site inspections has OSHA conducted in the past year to ensure
OSHA’s regulations are being followed?

Froze October 1, 2001 to June 30, 2002, Federal OSHA has conducted 26,349 in-
spections and the States have conducted 40,229 inspections.

RESPONSE TO QUESTIONS OF SENATOR ENZI FROM DAVID LAURISKI

1. Your testimony indicated working conditions in the country are improving. The
rate of worker injuries is now at its lowest levels since records have been kept. I
believe we have a great success story here. How much credit should we give to
OSHA for that success?

OSHA, in showing the value safety and health add to the workplace, has served
as a catalyst for employers and workers, who also deserve credit for the dramatic
reductions in the last ten years. I believe there has been a culture shift in this coun-
try, and most employers now acknowledge safety and health as a corporate value.
OSHA has contributed to this shift by providing assistance and support, and where
needed, strong enforcement. We have good examples of “turnaround” companies
which, after an enforcement visit, made substantial improvements in their safety
records. But I am not satisfied with our progress. There are still far too many work-
place fatalities, and injuries and illnesses. I believe that by implementing the Sec-
retary’s and my priorities for the Department, we will continue to improve work-
place conditions for all our employees.

2. I've heard that OSHA’s compliance officers don’t understand the industries they
are inspecting. Sometimes, the inspector has never even set foot in any plant in that
particular industry until he shows up for an inspection. What are you doing to im-
prove the level of competency among your inspector staff?

Many OSHA employees, including a number of front-line inspectors, are board
certified by various accreditation bodies and other, non-certified, inspectors have ex-
pressed a strong desire to attain certification. One of my goals is to increase the
number of certified inspectors, so that OSHA’s credibility in the industrial commu-
nity is recognized. The Agency plans to help inspectors obtain their credentials by
providing extra training and paying for the cost of the testing process, consistent
with new authorities given us by Congress in Public Law 107-107, the National De-
fense Authorization Act for Fiscal Year 2002. I also have a task force exploring var-
ious other approaches. In addition, we plan to hire more staff with private-sector
experience, and are considering having OSHA inspectors intern with companies so
that they gain first-hand experience in the type of facilities they will inspect.

3. I've always been concerned about the impact of regulatory agencies on small
businesses. Is your agency doing anything to ease the burden on small business?
Do you give a small business any break when you conduct enforcement visits?

Do they have to comply with the same regulations as a big company? Doesn’t this
put them at a competitive disadvantage?

OSHA offers many resources designed specifically for smaller employers and care-
fully considers any potential regulatory burden on small businesses from its actions.
For instance, under the new recordkeeping rule, which became effective January 1,
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2002, businesses with ten or fewer employees are exempt from the requirements of
the rule. To provide further assistance to small businesses, I've also recently hired
a Special Assistant for Small Business, who comes from the small-business sector
and who will serve as a liaison to small businesses. In addition, we have created
a new position, Compliance Assistance Specialist, and placed one in each of our 67
Area Offices. These specialists will meet with employers and employees to help
them understand OSHA’s regulations and to encourage safe and healthy work-
places. Under our proposed restructuring, we are creating a Directorate on Coopera-
tive and State Programs, which will provide businesses with compliance assistance.
The Agency is also in the process of putting together a new compliance assistance
plan, which will be designed to help all businesses, but particularly those in the
small business sector. Our Consultation Program is designed to provide free, on-site
assistance to small firms. Finally, the Occupational Safety and Health Act does
allow the Agency to give significant penalty reductions to small firms cited by OSHA
and our Directives to the field inspectors require that the reductions be applied. The
amount of the reduction depends on the gravity of the violation, the size of the busi-
ness, the history of any serious violations, and the good faith of the employer.

4. Business leaders tell me they want to comply with OSHA standards, but they
are too complex and technical for them to understand. What’s being done to elimi-
nate this confusion?

That’s why compliance assistance is so important. The 67 Compliance Assistance
Specialists in our field offices are helping employers understand the rules. Another
program, the free on-site consultation program, which is available in all 50 states,
provides additional assistance. Our partnership and alliance programs are also
structured to maximize compliance assistance efforts, such as distribution and deliv-
ery of training materials and sharing of “best practices” on how to reduce exposure
to workplace hazards. We currently have 137 of these partnerships with individual
employers and trade associations. The Agency provides other outreach such as
SBREFA compliance guides, electronic advisors, and interpretation letters, which
respond to employer questions about how specific requirements apply under various
circumstances. Finally, as resources permit, we are beginning to rewrite the regula-
tions in simple-to-understand language. The OSHA Means of Egress rule has been
rewritten in simpler language and will be published as a final rule later this year.
It will, for example, be called Exit Routes instead of Means of Egress.

5. What role does OSHA play in homeland security? It would seem that work-
places like chemical and nuclear plants would be possible targets for future attacks.
Couldn’t OSHA help those plants improve their security?

Our roles in the World Trade Center recovery and cleanup operations and in re-
sponse to anthrax sent through the mail are good examples of the role OSHA can
play. Soon after the anthrax scare, we published a matrix of the types of controls
that are needed, and made the material widely available through our website and
through other sources. OSHA is also working with the Office of Homeland Security’s
Chemical Security Issues Working Group, which is an interagency task force, with
the following members: OSHA, EPA, DOE, DOT, DOJ and OMB. The task force has
been meeting since the middle of May, to coordinate efforts on chemical site security
programs.

6. Explain to me how OSHA selects sites for enforcement action. I’'ve heard com-
plaints about overzealous inspectors who are “out to get” specific employers. Do you
‘]'list gandomly pick workplaces to visit, or do you have some targeting process in
place?

OSHA has established a set of priorities for selecting workplaces for inspection,
as described in the Agency’s Field Inspection Reference Manual. OSHA’s first prior-
ity is to investigate all work-related fatalities. Next, we investigate all valid em-
ployee complaints, many of them through our phone/fax process. OSHA is required
by law to ensure that companies selected for general schedule inspections are se-
lected by an administrative plan based on neutral criteria. We “target” our remain-
ing enforcement activity by our Site Specific Targeting (SST) system, which uses the
firm’s injury and illness rate, and with Local and National Emphasis Programs.
Firms in industries that have an injury and illness rate at least twice the national
average are first notified they are on a targeted list, and then are selected for in-
spection on a random basis. All our field offices use this targeting system and do
not indiscriminately select companies for enforcement action.

7. I've always thought that besides conducting inspections, the government ought
to find ways to help employers come into compliance with your regulations. What
assistance does OSHA offer businesses so they can help themselves correct work-
place problems?

The Secretary recently announced a major compliance assistance initiative. As
part of that initiative, the Secretary has created a new, permanent, senior position,
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dedicated to coordinating the Department’s compliance assistance activities, and en-
suring that all of the Department’s agencies are doing everything needed to help
employers comply with the law. The second level of this sweeping change is taking
place, in detail, at the agency level. For example, OSHA is creating an office dedi-
cated to small business that will provide one-stop shopping for small-business own-
ers. This will be the first time that small-business concerns will become a perma-
nent fixture in OSHA and its staff will be expert in small business issues and com-
mitted to helping small employers with occupational safety and health issues. This
staff will function absolutely separate from inspection officers. Finally, OSHA con-
tinues to offer free on-site consultation programs in all 50 states. This program,
funded at $51 million in FY2002, gives priority to firms with fewer than 250 em-
ployees. Last year, the program provided on-site assistance to more than 27,000
worksites.

8. You continue to mention partnerships as a means of getting employers to ad-
dress safety and health problems in their workplaces. Do you have any evidence
that these partnerships are actually improving conditions?

OSHA has numerous examples of partnerships that have not only reduced inju-
ries and illnesses but have saved employers money. y For example, in Cincinnati,
OSHA formed a cooperative partnership with the contractors who constructed Paul
Brown Stadium for the Cincinnati Bengals. The partnership focused on fall protec-
tion, one of the leading causes of fatalities in construction. It was designed to in-
crease employee involvement and establish joint labor and management oversight
of conditions at the job site. The partnership produced results as the lost workday
injury and illness rate for the site (Dec 2000) was 0.95 per 100 workers compared
to a national rate of 4 per 100 for the construction industry. Another partnership
that produced positive results was with Pinion Management, a Colorado-based man-
ager of seven nursing homes. At Pinion’s homes, workers compensation claims
dropped from 115 in 1999 to five by early 2001. Associated costs to the company
were reduced from $232,000 to $1,500—a 99 percent reduction-in the first quarter
of 2001. These results mean a lot less pain and suffering for workers and their fami-
lies as well as reduced costs for employers. OSHA has numerous other examples of
successful partnerships.

9. I was quite impressed with OSHA’s role during the cleanup activities at the
World Trade Center. Your staff needs to be congratulated on doing a great job with-
out conducting any enforcement actions. What was the budgetary impact of your ex-
tensive efforts at this site? Will it affect your ability to meet your other goals?

OSHA is continuing to fulfill its mission of protecting the safety and health of the
nations workforce. In FY 2001 and FY 2002, OSHA received a total of $1.5 million
of emergency supplemental funding. As of June 2002, the agency had obligated ap-
proximately $5.7 million toward World Trade Center Emergency Assistance. This in-
cluded funds to cover the work of over 600 Federal OSHA staff that had, at various
times, been onsite to provide guidance and assistance. The work at the WTC com-
plex required some shifting of resources, and required great flexibility and dedica-
tion among staff-both those responding and reacting to the emergency and after-
math and those who remained at their work stations to cover for those who went
to the WTC site. Although it would be difficult to replicate the shifting of personnel
and resources under similar fiscal and workload conditions without disruption of
Agency work-the agency continued to provide effective enforcement, outreach, assist-
ance and training while the site clean-up was completed.
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S T QUESTIONS OF BENATOR WELLETONE FRuM Davin TAURISKD
Martin Connly Coal Iimpoundment Failare

| Flease Bat ell of the specific violations that the MSHA invustiganmg team orginally
contemplared eiling [ commestion with the October 2006 Maurtin County Coal irmpoundment
faitare? Which ot thess vicletions were later remeved from the recard? Wy were they

rerioved?

Response:  The citations and orders issued, whether the vialutions were contributory ot nen-
contributory, wers the consersus of the accident investigation team mermbers.
Diuring the course of any accident investigation. tezm memhers draw up a list of
poasible violations W be discussed amoeng the izam. At cach team mesting,
merthers exarine the tragseris of mmterviews conducted and the physical
evidence eallect=d during the investigation to zssess whether the evidence
supperts the conclusion that s vilation peeurred. Where evidencea does not
suppor that conclusion, that possible vinlation is dregped from e list, As
are aware, the investigarion was conductsd prioT to my Appeimntment os Azstslant
Secretary. T assure mysell 2bout the iuregrity of the rsport, [ persanally speke
te szch of the rins tearn memibers and asked if he or she supported the finel
report. Save for one, every single member of the comnittes supported the fnal
report. The one exception asked that his nams be removad from the repert, and
we did 5.

2. Affer the 1954 impounduant failure, what, 1f any, evaliation review did MSHA
impoundment speciziists perform to asceriain whether reported deficiencies had been comecivd
betare MSHA approved the mine uperator's revised impeledrnent plen? Lithers was an
cvalustion roview, when wes it performed amd by wiom?

Respouse: On May 22, 1994, there was an uniptentional relesse of the Big Branch
Slurry imporndment a Manin County Coal Compauy ' (MCCC) 1-C
wine. MSHA investgated the incident but fornd no violations, However,
2 MSHA impuunément specizlist rocommendsd thet MCCC muodify their
zoproved impoundment plan to prevent a similar acsinence. MSIIA's
irnpoundment 1aliste reviewed MCCC s proposed mediication and
again required moditications befors finally approving the revised plan.
Atter the approvz] on Augast §, 1994, MCCC comm enced 1o imylement

the tevised plan.

= I3 MSHA aware of any evidence to show thal (he mine operatoy koew, or should have kanown,
of the suhstandard condition of the impatndment barrer priar te Lie npoundment failure in
Detober 20007 If so, what steps, if any, did MSHA taXe to casure -hut the mine operalor
ramedied the deficiencias?

Response: A breakthrough inciden® that occuned in 1994 showed that the namral Derzier was
through. MCCC's approved Impoundment

Aot sulficient ta prevent a o
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i

Sualing Plan, dated Angus® 8 1994, izcluded the design of ar artiticial baule
‘ssepege barrier) that wonld supplement the paturel barrer.

The MSHA accidsnT investigation team discovered that MCCC had not deposited
fine refuse alemg the secpape barrier es rzqired by the Ssaling Plan. In ditien,
VICCC expmination records showed a greater than o [old wercase m s
dischargy fom the Seuth Mains in September 1355, indicating incraased leakage
[rare the impoundmant, However, MCCC did no” 2oiify the MSEA Dhsmct
Manager or take Tzcessary remedial action  The discharge remained at slevated
lavels until the fime o the breakthrough iz 2000

“ISHA sporoved the lmpouadment Sealing Plan recogrnizing that the seepage
barticr was to restrict seepags from the impousdment so that it wonld net cause
another breakthroush With respect to the water Jow readings, 11 MEHA
inspoctor, during an inspectian in Sepember 1999. did warn MOCC 1o tuve and
record warcr flow readinys. There is no indication 1hat MSHA mine inspecters
discovered, during theic routine two-times a year inspections, that fine refuss wus
ot depositsg all along the sespape baiTier.

4 What sleps is MSHA teking currentiy Lo gnsurs that impoundmea failures of this kizd can b=
avalded in the future?

Respnnse:

MSHA's impoundmsnt specialists have re-cvaluated each coal mins
impoundment for breakthrough potential and are making mare frequant
inspections. Operators of mines with impoundmuns that have & Righer
hreakrhrough patential have been required to conduet bazshols dnlling te confirn
te focation of underpround workings, We are more closely cvalusting the
compositon of the strata by resting cors samples of the strala ard fize refuse. We
are cncodrging mine operars 1o abandon iactive fmpoundaients with Aigh
rsakthrough polentia’ and to implernent approved ubandommen plans. Several
have already done so. In additien, we zrs working classly with the Otfice of
Surface Mining of *he U.8. Depariment of the Interior 10 address ‘he
recomnmendations of the National Academy of Science impoundment repor
requested by Congress,

5. Did MSHA consider refertng the coal impoundment faflure maier for crominul
aroszoution? I nat, why not?

Response: [T is M3HA policy 1o review for possible criminai pross

it is charsoiesized as an unwasaarable failure up the part of the mins
uperator under Section 104 (d) of the Mine Ast. MSHA reviewed the rwo
anwarrantasle failure citatjons issued for contribulory vinlarions and founcd
that tosre was not sufficient evidence ‘o support 2 possibie criminzl referral
1o tns Tustice Depaniment.
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Supplementz! Question From Hearing: “My upderstanding 18 (sl The Stars of Kentcky
wrarz five cilations nene of which MSEA cited; is ther comrset?”

Response:  The Sters of Kentucky issusc citations lo MOCC for violations of the
Sate’s surfece mining ard clean water laws, and of Fzderal and State
crvironroental laws. The State dié not issne any citations for Stase mine
suery and neallly viglations,

Jim Walters Explngion

I. What chanzes has MSHA made sinee the disaster at the Jim Wal.ers mine 1o better protect e
safety of minzrs from this kind of catastophic event?

Respomse: investigation of the Jim Waller Resources Number 3 mize continues and te

t changes MSHA needs
to make, i¥any. Whes we know e underlving cause 27 accident, we will be
in a bettzr pusition to make thal detertuination. We leve, iz the mean tme,
initiaced 4 review of fire fighting and evacuation rules and policy to s22 if
add’tional guidunce 1o all mine cperatars would be apprepriste, and we are
cmphasizing the importance of ming examinatious o jdentfy und correct bazards
before zocidents ncclr. We are also conducting an internal review to Investigats
tlie quality of our management processes and procedurss, including sniorcernent
aclivities al {16 mine and the MSHA district 12 whick it is Joeatsd.

2 Wil all af the informaricn collected in the egeney’s investigation of this vataswrophe,
including miners’ complaints ubout health and safsty conditions at the icine and MSHA’s
enforcement sctivities be made oublic? If not, please explain what is being withheld and why.
Respense: 1t is MSFA's policy 1o make public all nforrrahon concerning aceidert

invest gations to the fuiles: externt possible. MSHA hes slready roleased 1ecords
of a1l MSHEA enforcerent actions taken at *he Tim Welter Resources Nu. 5 Mins
from 1096 ta September 23, 2001, Also, MSHA hus released casies of
inspostors’ notes tnken dwing the inspectinns, Writen aurrmaries of miness’
comnplaints received under Szction 103(z) of “he Mine Act for the same 1'me
period ure wirten rhass inspection nofes and have beea released. Written Szction
103(e) complaints camet be divulged since they conlain the names of
complainunts or other information that would divnlge the parmes ol complainznt
stch as recopnizeble handwriting, joh titles and other identifiers.

Following ths ssuance of & comprehensive accident investization report, MSHA
will disclose supparting documenrs suel as lesl rosits, measuramens and rcords
of observalion, pholographs, company exemicaricn recards and the great rajority
of transeripss af &l interviews 1aken by 1he accidest investganon fesm MEHA
will not disclose a small rummber of statements teken by the team when wirmesses
specidically roguested corfidentalizy.
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Inspection Resources

. Coal miring deaths heve incroassd sach year for the past thoes yeurs, Last year's disaster at
the Tim Wallers inire was the warst 1 17 yeurs and e mumber of minsrs killed in soa: mines
this vear has already exceeded last vear's death toll. In light of these circumstaroes, 23 well 2y
MEE A5 limited resources erd its apparent difenlty in carrying et ell of s mandatory
{nspsctions under the Acs, how will MSHA be abls to mainra's quality mundatory inspectinns
while implemnesting outreach and compliance ass:stancs vizits? Fer cxumpe, how w15 it
rnaintzm quality mandatory inspections waile also conductiag Lhe outreach and Cumpliancs
ssistenae Vosits &l all mines 1 comaectior. with the new Huzardous Communication Standard
priec- lo ity cifective dars of Septernber 23, 2002. What additional resourees will MSFLA need to
achievs its inspootion goals during FY 20037

Response:  1:hink thal perhaps there Is 2 misundersiancing anoul the numbsy 2 eoal
fatalities last vear and this vuar. There have bean 21 fatalities thus far this year,
buf thers were & ratal of 42 fatalities for all of 2001, so we have no® exceeded last
vear's death 1. Eatly this vear, we saw the number of fatalities b egin to rise
compaied fo last year und took immediate achon. We began a “Focus on Safe
Work” itiative, visiting neatly 10,000 mine sites and speaking wiili ponrly
< 5C,000 minsts (o draw attention to saftty and health kezards, partizularly thy
hasards imvolved in the faral accidents we had experiencad.

We are commmitied 1o providing quatity merdatory safety and health insprctions
while at the same “jrne proviting compliance assistance whe e —eeded, MSHA
has bsea refosusing its activities to be mere proactive Ir addressing accident and
lress prevention, «ud to more effsctively target resourees 1o those razards that
ause fa*aliiies, rines and il nesses. MSHA's safety, heath and compliafice
specialisis ere providing needed guidanze and infarmarion o miners and operators
about safe werk practicss and procedures 'o preveut fatalilics, injurizs and

iltncsses.

In 2001, MSH A% on-site icspection hours increased from the year 2000 by 4.64
per cent for coal mines and 6.35 per cent for metal and venweral. This inureese
“ar outpaced he inzrease in the aumber of rmines. The numbsr of coaf mines
remained alimost consrant and the nurmber of metal und nonmetal mines increassd
by less then § per cont. n 2001, the non-Tatal dayy lost injury incidence rate
decreased by a'mast & per cenl. Increased compliancs assisianes duriny our
inspections is Javing the intended effect. Consisten: with ths past SevVers. YEars,
we complel=d %.6% of our mardatory ‘nspecrions at cozl minzs and 75 5% at
metal and nommetal mines in FY 2002, We have hissd 75 new metal and
ronmetal safety, heelth and compliance specizlists. We will provide them oze
yesr of intense classroom and on-thejnh Tain‘ng. In fiscal year 2004 they willbe
tislly trainzd and we expect the completion Tate Lo Increase zubsiantially, previdad
there Is no sagrificant increase in the member of active mines. Ilawever, it mzy
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ot e possibis to achieve 2 100% co pletion rae. When we report the nrmber
of metal and nenmetal mines in 4 year, we report the snber of mines that were
m production at eny fume during she vear, A sigrificant pereantage of lhese
stsfare mines are ssasonal it nature and may be ir. production for only a few
months during the year dos ta weather or reduced demaud, thereby limiting aar
ahility 1o do two inspections a year.

Safay, heelth and compliance specialists ars ot the oply MSI1A personnsl
affering complisnce assistance. Personnel from MEIA s Directoretes of
Educational Poliey snd Development as well es Technical Suppen have
partictpared in meny of the ouwzach acivities, We have an extensive roll-out
campagn underway for the mew Hazard Communicatior, (HrzCorz) stangard. We
ars training Stale Grant end industry traincrs on the requirernents of the standard
We have developed two ratning vidzes (n English and ia Sparisk) for mine
operators’ use, model written hazard cermmumicetion programs. a guide 1o
nndersianding HazCom, and PowerPaint presentedens for 1se by mine operaloss,
trainars acd compliance sp=cialisis, We are algo developing sorme generic MSDSs
and iabels that zmall mine operatars, in particular, can wse for thelr products and
we will place interactivz Hazlom fraining prograrms on M HA's website, S22
preart deal of compliance assistance will be availzhle outside of the regular
inspection precess, [However, our compliance speeialiste will asgiat miners and
mine operaters durivg cvery first insoection they make at a rine since the nil=’s
publication In mest cases this will oceur before the effechive dawe o the rute due
i percentage of small mines and the =xTa fme given smull mings o

commnply.
Stakeholder Input

1. Yeur testimany rafers 1 meetings you hed with MSHA stakeholders to "kgar first hand {rom
wveyone about their sefety and health issues and concerns." My undsrstancing s that some of
the Jasucs raised on hebalf of workers 2t those slekehelder meetings included (2) MSHA maling
rashed inspections at coal mines, (b} MSHA iuspeciors not appeanny af confereness 1o defend
violations where operators ere seeking reductions in those violations, and (¢) MSHA not

B vely using enforcement tools suchas 8§ & 9 viplutions =nd unwairan®anle flurs actions.
Whar, if arything, have you dope i cesponse to those concerns?

Response:  Ths Mine Act requires thet w= make fovr complete mspochions of underyoand
rrines and two of surface mines sach yeas. It is uur practiec to schedule fhe four
underground inspections cn 2 quarterly hesis. If there are mines at the and oftbe
guarler fhut havs not been inspected, we inersxse e nuraber of staf’ assigned ©
inspoct those mines to complets the inspecton nefare the =nd of the quartsr.
While it may appear 1o others thet we are “rushing” the mspaction, we spend the
samz number of inspection. hours a7 the mine as we would in a less COIMPTESSEd
imspestisg.
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Sctery and health condsrences ars condueted by ¢ marager, conferensing off
or supsrvisor fo provide mine operaters or representatives of miners the
opoortizity w provide evidence ef information nel avalubie to the safety, healit
and compliance speciulist at the vims of the inspecdaz. W ile “he salewy, health
and campliance specialists may or may not atend thsse zonferences, they are
always corstlted 1f new evidence has heen provided that may alfect # viclatien.

MEHA continzes, eod wil continue, to vigorously enforee the Mine Act. Asl
stzted im my testimeny, there wae a five and ene-thizd percer: ingrease i he
mumber of citasions and orders MSHA issued fram 2000 1o 2001, And asI
cartensd in moy testimony, 1 use this statistic edvisscly 1o show that MSHA is
commitied to, and will centinue is commuiment to, caforcentent. Hawsver, itis
ot our o3jectivs to issue citations. Our shjective is to reduce fatalities, injuries
amd illnesses, We do nol believe that the rumber of citations issued is an
appropnate measure of o sffesiivensss in ashisving this ebizetive. The
percentags of S&3 violations kas decrezsed bscause the wmining industry is
currecsing the Tost surious hazards. A dociine in the percentage of S&S
violations 1s a reflection of impraved conditions in the mines. Attached is a char

Hich shows the relationshin herween the puroentage of S&S violations and the
reduction i the rate of serious injurics. You will see *hal, as conditions bave
impraved (s refected in the declining pereznt S&S), the injury rates have
declined corcurrently. We are finding fower serious violaions at the mines and
fewer miners zre getting hurt.

Coal Dust Sampling

1. You acknowledged that MSITA reduced the number of respizable coal mine &aet il Be el
from 6 wach vear to 4 et undergroand mines 5 aresult of the Exesi Mining decision. Waat pad
nf he Excel Minmy decisian required those cut backs?

Response;  In response 1o the Excel Mining cecision prohibitiug MSHA from
determining whether mirers ave oversxposed to respirable zeal mine dust
by using the average of multipie samipies faken over & sivgle shift, MSHA
rediiced routine sampling fom 6 U'mes per year 1o 4 UMEs per year at
undergrotnd coai mines. The surfece sampling frequency remains
unchauged at 2 times per year. MSTA just began sarapling 6 ties a year
a1 undergrouad mines in Aprl 2000, Uatil 1998, sarepling wus conducted
once =zch year, and Tem 1998-2000, MSHA conducted sampling 4 tmes
pach ysar. The cwTent sampiing frequency is consistent with the
mancated inspectior. frequency provided i the Mine Act and is the most
cfficiznt use of our humen resourses.

Whan we da quartarly samphing 2 aaderground operations er sermi-aniual
sampiing &t su-face minss, we collect samples from 5 d-ferenl

pcoupations dutng a singie shif these samples exceeds

Q
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cerlain tHgges amounts, we wiil then collect zdditional samples oves 3
sonsecutive days or shifts, Between routine quartesly sampling ard
sampling cerlein loearions over 3 consecutive days or shifts, wo will he
coliscting essentially the same number of samples per year 23 we did “inder
the previous bimontbly sampling program. But hy tocusing vxiended
sampliag 01 tae lecalions that mdjcats & potental dust conTol problem,
we can help the Teine operator {dentify and sormse! the cicses of CHLESSIVE

dust emissinns.

2. Da the quarterly dust inspections ~cferred to above collnt as one althe samples used to cite
ny, decision har MSHA fTom using thet sampls for

iz ming operatar? [t net, did bz Fxcel Min
compliarce purposss?

Response: ‘This response i¢ combined witn *he response o question 3 helow.
TInder MSHA s pokicy, if a quarterly dust inspection sample taken by MSHA was £ times the

T2l exprsore limit, couid it by counted as one of the sainples jugtifying & cjtation to the operator
for exceeding the dost srandard?

Response:  Resphable dust samples are sent 10 2 cerlifizd weighing 12b for analysis and the
resulis of the 1-day quarterly sampling are not available for 3 - 10 days, Sinee the
Fxcel decision, we base a complianes decision on the average of five sonsscutive
days o1 shifts and the inite] samaple canaor be used by itseif io determine non-
complance.

4 Ircladicg the quartetly dus sample, how many separate dust sampling inspections does
MSHA have to maxe under the ageney’s current policizs i muder 12 cite a mine operator for
averexposing a miner to urhealthy coal dus'?

Response:  MSHA malkes two inspections before making a complianze determination. The
first inspectiar s ihe quarlesly |- doy routine sampling that trigears the additonal
sampling if the concentration exceeds the established limits for ey seeupation.
'The second inspection includes the five consecutive duys of sampling to obtain
the average conceniratinn of those occupaticus in the identified work ares
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AR MURRAY Frum Davia LauRiskt

REAPONeE 10 QUESTIONS OF 82

| . When you testified befors the full HELP Cerunittes durnyg the hearing on asbestos and
wortkplace safety that I chaired almaost a year ago, Senutor Bauenus invited you out to Libby te se=
the devastation that commumity has cxpuriviced, €an you please shars your impressions from
your wisit?

Response: I thenk Senetor Baucus for encouraging me to visit Libby. 1did visitLibby on
Dctober 4, 2001 and, us T om sure you would have predicted. | was profourdly
maved by what | saw there. It was a very sobening eXperiznee to see the eifect on
the victims and heir Joved ones as well as on the ecopony of the town. It
renewed my resolve that sush a thing will not aceur en my wetch i MSHA can
prevent it. Since that visit, MSHA has inersased momtoring etibrts far asbesios
ir minzs suspecied of having naturaliy-aecurring asbesres f:bers in the ore hody
und hes giver. additional Taining to its sefety, health atid compliance spaeialists in

rezognizing ashestos.,

2. Can you pleese update s Commitze on MSHA’s most recent activities Toleted 1o Libby,
recopnizing. of course, that EPA is the lead ugency m the cleanup effort?

W have contirusd 1o suuple at all minus waere e prosenee of asgsestos
iz vnspected, and have found ne over-exposures. MSHA puhlished an
advance notice of propos=d rulemaking oz asbestas and has held 7 punlic
rrestings to discuss the Issues raised by the Inspecter Generai’s zeportin
responsy fo the sitaation in Libby. We continue to respond 1w requests far
asbeslos-reiated information received under the Freedom of [nformaticn
Act.

Respounsc:

3 Do you beiieve rhat passage of the Bag Ashesios in America Act of 2002 wonld result i
improved protections for workess from oxposure to narmful levels of asbesias?

Response: W are anaiyvir g the bill to assess its offect, if any. on minitg. As we Geseribe in
cur responss 1o question 8, thers Is o 28vestos mining currntly occurring i the
Uniced States. The only remaining asbestos mine recently closed. As we continue
1 sample mines producing different orvs, we will learn mere shoul the petential

presecce of asbestas (o these mines.

4. 1 inow MSHA js considering lawering the permissitle exposure limit (PEL) for asbestos to
match OSHA’s limif, which is 20 1 mes more protective What is MSHA's time frame forissuing

the proposed mile?

Recently MSHA condueted seven public mectings fo obfeiz input on the issuss
raised it the Advance Nohes of Proposed Rulemskicg relzting to asbesios
exposure. Additionally, sxiensive writiea cojoments have been submited to
MSHA by various sectors uf the mining commaupity and other parties.  The record
=Tnsed oz Tupe 27 and MSHA's milemaxing commuiies will canvens in August to
review the information received from all partizs and, bassd on this mformaticn,

determine the next st2ps.

Response:

35 [lave most of the comments MSEA has recsived on this issue been in support of lowering
MSHA's PLL as the Tnspector General recammended in its report 1257 year?

Response:  We are still znalyzing tze record 50 1 cannot el answer your question with acy
definitive irformation
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4 Wren MSHA takes sumples at minss 1o test for asbestas coataminalian, “ow muany samplss

par sire does METIA umally tal

Response:

7. Becsnse it s diffici]r ro predict the location of veins
LAD'Tmissing asbest

Respunse:

2l

We collect enouch samples to eppropriately charactes re aliborme exposuce,
The nurmver varies deoending upon the siwation, such as 1he size of the mue, the
nurnber of rinsrs, the ming’s previous sampling history, and acrivities taking
nlace at the wine during the sampling perisd. For instance, h=cause of reports of
ircreased nccumrencs of asbesios-relatec disvese i thz geagraphic arce
surroundéing an jron mine, we sollected nearly 190 samples i1 order 10 cerefitly
sxamirt what the ‘fkelihaod ol ashestos exposurs in many aress and siruations
waild he. In 2000, we sempled theee verniculiss mimng aperztions cellechrg
Earee swmples ar the smallest onz, and 21 a=d |7 samples a: the oraer iwo.

s of asbestos, how does MEHA cnscre it

mosits?

We have taken several steps 1o butter assess “he poseibility of ashestas deposits,
Wa have trained our safery, health and compliarse specialists; health specialists;
uné indusirial hygienists about asbestos, including ity appearance it natural
seriings and its likely location. We ars gaining additional expericucs és we colleat
buix sumples of ere {rom areas of the mines te conin whether o nat zshestos is
prescnt. We are alse warking ciosaly with the U8 Guelogical Survey 13 halp us
sdentify and charactsrize ashestos deposits and fypeos to 2ssuie that we mclude &l
types of hazardous ashestiforin ininerels for corgideration in passible rulernaking.

8. 1hsve —eviewed the asbestos fiser compliarce air sampling resalts since 2000 that MSHA has
posted om its asbestos wehsite. T noticed at the asestas mine in the Western Disfrict,
cancsmiraduns of ashestos in the air sxceeded OSHA's standard for 7 o1t of 10 samples taken,
Tn some cages, the esting showed concenirations 5 oz 8 times greetor thar OSHA's standard.

Wzt 18 MSHA doing to provide additonal protuctions for these worke

Response:

The pit portion of the minz you referenze is now clased and the reill cotered a
non-ptaducing status as of June 2002, Reclamaton activitics have begun at this
site and MSHA conltintes (o menitor activities at the mune. Before this mice
-losed, workers wore raspiraters and MSHA worked with the operater [o improve
the mine’s respiratory protection program ng othsr conizol measurEs such as
vertilation and clean-up procedures. MSIIA alsa warked with the operator te
strerethen the personal hygiene procedurcs, requining that migers remaovs their
werk clotbes (coveralls), hurd hats, respitaters, and gloves and wask helr hands o

a designatsd erea befors eoterag the lunchroom.

We exarminad seven tamples using light microscopy and they showed
comcenrrations of unidentified fibzrs greater than 0.0 fTbersice (the OSHA
stzndesd). We further analyzed two aof those swmples using “be rore sensitive
¢ eclron micrascope and identified or’y Zbout ore-ha'f o the Ibgrs 25 ashesios,
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RISFONSE TO QUESTIONS OF SENATOR ENgi FROM JOHN L. HENSHY®

1. 1 understand you've stated that MSHA must shit its focus beyond the tradibonai
enforcement approach it has raken since the inception of the Mine Act, Why s tha:?

Response: The miring industry has mads significant progress in redueing e
number of Elalities and accidents sinca the inception of the Mine Act.
Erforcement has been an imporrant tool iz thet radectionr, However, beginning
about 1994, we reacked a plateau and have not seen significant improvement since
ther. It is time o ook at the other tocls the Mine Act arovides - - razming and
edvucazon, compliance assistance, and teckmeal support - - o break luocgh thar
platean and reacl: a new level of safety and health. We imtend to increase the uss
of these tonls and to also look «t guatity improvement methods. human factor
consideratiors, and system szfety maragement programs. At the same time, we
will continue performing inspestions, invessizztions, and other mandzatory
enforcement functions.

2. What steps 15 MSHA taking 1 zddress the iminue safety needs ard capabilizies of
ssmall mrmes?

Response: Smatl mines face unique safety and health comphance challenges and
we are taking into consideration their needs in all aspects of owr program,
Already, the Agercy considers the size of a mine when ealeulating thz penaity
assessment amount for a cited violation. When requested, we make cormpliance
assistance visirs to mines pricr o initial openmg or the beginning of seasocal
operations. This allows mine operaters to correct hazards prior to baginning
producion. W considered the needs of small mines when we established the
elfective date of our Hazard Communieation standard. Mings with £ve o frwer
emplovees will have six months longe: than Jarzer mines te comply with the
standard.

We are tailoning raining programs specifically for small mings and expanding ow
compliznce assistance activities for these mines. By October 1, 2002, we will
have established and staffed an Office of Small Mine Safety and Health
comprised of MSHA personne? throughout the country who will [ocus sclely on
the unique problems of small wines. The staff will detezmine the needs of small
mines and coordinate all of the Agency's resources to address those needs. The
staft will b2 pant of cur Directorate of Educational Policy and Develapmant and
will be focused on assistance rather than enforcement.

3. What efforts have you made 1o seek input on improving the agency’s performance?

Response’ Colaboration with our stakeholders is essential to improved saety and
health performance, Our slakeholders include mine operatons, miners, miners’
regresentatives. trade associations, academia, equipment manufavtuiers, Staio
Grunt representatives, end anyons else with an intarest m mine safety and health,
From the time of my appointment as Assistan® Scorstary. I Legan holding
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iezelings with thess stakeholders "o hear first hand from cveryene about their
safity and health issues and conceme, Iperzonally spoke with a large number of
stakeholders and my staff reached out te hundreds more. Hascd on whar we
heard, we developed a management plan that incorporztes many of these
saggastions. Qur plan now inclides more collabaration with our stakeholders ard
assistance ta the industry, as well as improvements in our oWwn imemal practices.
We will continue to consult with thermn tu assess our progress and to waork
eolieboratively toward our common goal,

4, Some have expressed concemns about the dec’ing in the percentage of sigrificant and
substantizl ($43) violations “har MSHA inspectors 1ssue compared with other citations
znd orders? Arc the concerns valid?

Response: No. The percentage of $&S vialations should declme. We expect
that, 1t is a retlection o improved conditions in the mines. It demanstrates thal
the mining indus'ty 18 correcting the mos® serious hazards at their minss.
Artached is & chart which shows the 1elationship between the parcertage of S&S
violations #ad the reduction in the rate of seuous inuries. You will aee that, as
condiions have impioved {as reflected in the deelining vercent $&8), tie injury
ratss have declined couctrrently. We ars finding, fewer serious violations at the
tmnss and lewer micers are getting hurt,

. It is my understanding that vou have applicd 1schnology init:atives to reducs acciderts
in the mining industry. Can you give me an example?

Response: T would like to give you three cxamples, The first two initiativas
address a problem tha: occwrs duting swfacs haulage operations at teres. Surfacs
haulage accidents are the leading single catepory of faralities in minirg in the T0.S.
today. The third imtanve will epply a technology curzently available on surlacy
hannlage equipment to underground coniinuous mining machines,

Since 1987, there have been 53 fztalitics in the mining industry involving surtace
haul trieks whera restricted visibihty was defenmined to be a contributing factor.
As these tmicks continue to get larger, the corresponding blind areas are also
getting larger. While front, side and rear view mirrors offsr inersased visibiiiny,
onur techrical staft lookad at the possibility of furthzr increazing vizibility by the
use of video cameras on the trucks along with monitors ingide the equinment
operatar’s cab. They worked with video camera systemn manufacturers and mize
onerators and suceessfully zdapied the technology [bz use in the mining
environment.

Another revuriing souree of fatalities is the collapse of coal surge piles, Whena
dozer operator encoLmters 4 veid in the surge pile, the surge pile collapses and the



55

mine: can be buned under tons of coel. Because duxzer cab windows were rod
strong ercugh to withhold the coal, the miner would suffocate. MSHA wotked
will glass and equipment tnzrufactirers to ingtell windshield gluss stong enough
to withstand the surge pile buial pressures. MSHA has mede this information
available to industry and will provide tecluneal assistance fo interested operators
LUpom rerues:,

MSHA idsnrified 15 fatal agcicsnts in the last 10 years Where operators o renieie-
controled continaous mining machines were pirned between the maching and the
rib wr sice of an underground mine. Proximity protection systems are cuzrently
available fur use on surface haulape cquipsnent. We belisve that i¥ these systzims
could be :nstallsd on underground continuous mming mackines, they could shut
down the machne or dafeat certain operating features, such 25 the trety motots,
when the machine operator enters the danger zane o the noving machine, We
iderufied one technelogy we believad con’d be adapted for in-rmine use and
demounstrated it a2 a repair shop. The technology consistently provided warmmgs
and shut down the machine when 1t naared the equipment operator pesitioned at
the rear of the mac’une. The manufacturer of tie system will wa-k with us and
the mine operater to desigm and build a mine-duty, permizsible, svstem for
contiruous mining nachines.

6. What 15 MSHA doing to help assure the safety of workers who don't speak Cnglisi as
their primary language?

Response: English and Spanish are the twe langnages spoken in the miring
industy today. The Burzau of Labor Statistics ssumates that 3.8 per cenl of all
miners are Hispanic, most of whom work in the metal and ncnmetal minirg
industry where they account for 8.4 per cent of the miner population, To assist
rthose who have Spanish as their primary language, we have translated numesous
matetials into Sparish. Thess include “Best Practices” cards, safety manuals,
Instuctors” Guidss. videos and many other safoty materials, We are i the
process of wrazslating numerous other items as well with pricrity siven to
matenals addressing safery and health issues.  As of Tuly 30, 2002, the entire
MSITA web site is available in Spanish. Omn the web site, you can access a;jl
MSHA regalations, alerts to safety and health or equipment hazards, campliance
guides, single source pages for all information pertaining to particular hazards,
wspection data, accident data, investigetion reports, [ists of the most frequently
cited standards, and a multitude of other resources
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We are working with the National Iratitute for Oceupativnal Safety and Heallh to
develop a probability sample survey of the mining pepulation. Uhis survey will
capture derographic and occupational informaticn regarding both ruine operaicr
ar.d mine indeperdent contractor errpioyess, Ifthe survey shows thas addizieral
languages are spoken in sipnificant mimbers, we will then develop material:
those languages as we.l,

7. We certainly don't wamt a rapest of the Ma-un County Cozl Co. impoundment
{zilure. There have Yeen sorie very hegvy raius in some parts of the country and there is
a concern zbout imperndments. Whar are you doing to assure they hold? Is thers 2
generie problem with the way impoundments are bailt and meintaiced?

Response: The coal mining impoundmerts MSHA regulaies are desiyned o
fiusction under very heavy rainfatls. When such a rainfall occurs, the mine
operator 1 required Lo mspect the impoundment. M31IA staff alse inspect active
impoundmen’s after heavy reinfalls to ensure that there are 1o runinently
danperous sitvatians. Thereis no getieric problem with impoundments. In the
case of the Martic County Ceal Company’s impoundmzent, the company failed, in
constructing the impoundment, o sp=cad a layer of fine coal slurry around the
perimeter, a requirament for this site that would have crealed & hanjer against
water secpage. Impounded water, seeping through undealy.ng lavers of shury and
*ock, graduzlly formed a conduil fur increasing flow thar resulied in sudden
failwre of the impoundmert. Hed the company followed it= aporoved plan when
building and mantaining the impoundment, the failure would rot bave oceurred.

8, What has MSHA done to prevent impoundmert breakthroughs?

Response: MSTIA™s impoundment specialists have re-evaluared each
impoundment for breaktrrough potentizl and we waking mors equen
inspevtiuns. Qperarars of mines with impoundiments that kave a higher
breakth-ough patential have been teqiured to conduct borek.ole drilling to contizm
the ocation of underground workings. We are more closely evaluating the
comzosition of the strata by testing core samples o7 the strata apd fine refuse. We
Lie encouraging mire operators to abanden inactivs impoundments with aigh
breskthrough potential and, in fact, several have sought and reccived approval of
their abandenment plans. In addition, wea are working closely with the Office of
Surface Mining to address the recommendations of the MNational Acacemy ol
Seience impoundment report requested by Congress

[Whereupon, at 11:22 a.m., the subcommittee was adjourned.]
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