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SMART GROWTH AND ECONOMIC
DEVELOPMENT

WEDNESDAY, MARCH 6, 2002

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
WASHINGTON, DC.

The subcommittee met, pursuant to notice, at 9:34 a.m. in room
406, Dirksen Senate Office Building, Hon. James M. Jeffords
(chairman of the committee) presiding.

Present: Senators Jeffords, Chafee, and Wyden.

Also present: Senator Levin.

OPENING STATEMENT OF HON. JAMES M. JEFFORDS,
U.S. SENATOR FROM THE STATE OF VERMONT

Senator JEFFORDS. Good morning. I'd like to begin by thanking
all the witnesses for participating in today’s hearing. I am really
looking forward to listening to your testimonies.

Today’s hearing stems from a long-term interest in helping our
cities and towns become economically vibrant and culturally cohe-
sive communities. One of the best ways to support these efforts is
to provide our communities with growth planning and redevelop-
ment tools.

I have always been involved in smart growth efforts since the
1960’s, when I served as a Vermont State Senator and Attorney
General of Vermont. I'm proud to have had a major role in drafting
Vermont’s development review plans that became Act 250, the first
and most comprehensive State-level growth management policy in
the United States.

I have continued my activities with regard to smart growth dur-
ing my tenure in both the House and Senate. In January 1999, I
established a Senate Smart Growth Task Force, a bipartisan and
multi-regional caucus. Twenty-three Senators currently participate
in the task force. The overall goal of the task force is to determine
how the Federal Government can help States and localities address
their own growth management problems.

Growth decisions should be made ultimately at the local level,
however, the Federal Government needs to continue assessing Fed-
eral policies that may interfere with local government growth man-
agement. For example, the national interstate system has had a
tremendous impact upon local development patterns. Over the past
10 years, we have brought substantial attention to the issue
through the transportation and planning process. We will address
this issue in our upcoming hearing on transportation and smart
growth.
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The Federal Government also needs to provide communities with
the necessary tools and resources to achieve local growth objectives.
I believe that the two bills before us today help us make great
strides in that direction.

With the recent enactment of the Small Business Liability Relief
and Brownfields Revitalization Act, we have made great progress
in addressing local liability and financial concerns. Through the
Brownfields Site Redevelopment Assistance Act, we have an oppor-
tunity to complement these efforts. S.1079 will address the next
step after assessment and cleanup. The step is which communities
actually begin redeveloping the sites.

The economic benefits are incredible. The U.S. Conference of
Mayors estimates that brownfields redevelopment could regenerate
more than 550,000 additional jobs and up to $2.4 billion in new tax
revenues for the cities.

The other bill we will discuss today is the Community Character
Act. The bill presents another important opportunity to provide
communities that wish to plan prospectively and proactively with
the resources to do so. This is especially important in my home
State of Vermont. Rural communities frequently grapple with the
lack of planning and resources and expertise. I recently learned
from the distinguished Vermont witness that only 39 percent of
rural governments do comprehensive planning, versus more than
70 percent of the metropolitan governments doing so. S.975 pro-
vides necessary resources to even out that ratio.

Finally, I am in the process of working on another smart growth
legislative proposal. It will substantially improve decisionmaking
capacity for local planners. The legislation will provide commu-
nities with the resource to access revitalization and modeling and
other planning tools. I look forward to working with EPW col-
leagues on this legislation.

I now turn to my good friend from Rhode Island. I appreciate the
work you’ve done, especially more recent passage of the brownfields
bill. You’ve done a great job and you are a great Senator.

OPENING STATEMENT OF HON. LINCOLN CHAFEE,
U.S. SENATOR FROM THE STATE OF RHODE ISLAND

Senator CHAFEE. Thank you, Mr. Chairman. Good morning.

I introduced this legislation on May 25, 2001, and was joined by
Senators Bennett, Specter, Jeffords, Cleland, Levin, Bingaman, and
Lieberman in introducing the Community Character Act.

The bill provides Federal assistance to States and Indian tribes
to create or update State-wide or tribal land use planning legisla-
tion. Up-to-date planning legislation empowers States and local
governments to spur economic development, protect the environ-
ment, coordinate transportation infrastructure needs, and preserve
our communities.

America has grown from east to west, as well as from an urban
setting to a suburban one. The Nation’s sweeping growth can be at-
tributed to many things, including a strong economy and transpor-
tation and technology advancements that allow people to live great-
er distances from work due, in part, to inadequate planning, strip
malls, and retail development catering to the automobile have be-
come the trademark of the American landscape.
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In the wake of the post-World War II building boom, my home
town of Warwick, RI, had experienced the type of development that
too often offends the eye and saps our economic strength. Due to
a lack of planning, incremental and haphazard development oc-
curred through a mixture of incompatible zoning decisions. Indus-
trial and commercial facilities and residential homes were fre-
quently and inappropriately sited next to each other. The local
newspaper described the city as a suburban nightmare. However,
we learned that proper approaches to planning would help every
State meet its challenges, whether it is preserving limited open
space in the east or protecting precious drinking water supplies in
the west.

The Community Character Act will benefit each community and
neighborhood by authorizing the Economic Development Adminis-
tration to provide $25 million per year to States and tribes for the
purpose of planning. The bill recognizes that land use planning is
appropriately vested at the State and local levels and accords
States and tribes flexibility in using their grants. The bill does not
prescribe any particular approach to land use planning because, of
course, each community must decide for itself what is appropriate.
Mistakes made through haphazard development are very costly
and not easily erased. Once started down that path, communities
may feel like they can never get their head above water.

I view this legislation as an opportunity for the Federal Govern-
ment to play a limited but helpful role. In the past, the Federal
Government has been more of a culprit than a partner. Through
enactment of numerous and oftentimes incompatible laws regard-
ing transportation, housing, environment, energy, and economic de-
velopment, the Federal Government has created demand for State
and local planning.

The Community Character Act should be viewed as providing the
Federal payment for a non-funded mandate whose account is over-
due. The Senators who have sponsored the bill represent geo-
graphically diverse States, from Rhode Island to New Mexico, from
Georgia to Utah. This bipartisan bill represents a small investment
in our communities, but one that will yield large dividends to com-
munities in each corner of the Nation.

I note that one of the cosponsors is Senator Bennett. Of course
millions all over the world, if not billions, saw the value of Salt
Lake City, but that city, evidenced by the fact that Senator Ben-
nett is cosponsor, is experiencing lack of planning in its growth,
and Senator Bennett said in 1846 when Brigham Young came over
the mountains he was not well, and he was lying in his covered
wagon, and as they came over the mountain they asked, “How does
it look,” and he sat up in his wagon and said, “This is the right
place, move on.” Of course, Salt Lake City was developed. We want
it to be beautiful, and I think this bill would help make it stay
beautiful, as millions around the world, billions around the world
saw what a beautiful place it is. We want to make sure it stays
that way, and all over the rest of the United States, also.

Thank you, Mr. Chairman.

[The prepared statement of Senator Chafee follows:]
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STATEMENT OF HON. LINCOLN D. CHAFEE, U.S. SENATOR FROM THE STATE OF
RHODE ISLAND

Good morning. Thank you, Mr. Chairman, for conducting today’s hearing on the
Community Character Act of 2001. I introduced this legislation on May 25, 2001
and was joined by Senators Bennett, Specter, Jeffords, Cleland, Levin, Bingaman,
and Lieberman. The bill provides Federal assistance to States and Indian tribes to
create or update statewide or tribal land use planning legislation. Up-to-date plan-
ning legislation empowers States and local governments to spur economic develop-
ment, protect the environment, coordinate transportation and infrastructure needs,
and preserve our communities.

America has grown from East to West, as well as from an urban setting to subur-
ban one. The nation’s sweeping growth can be attributed to many things, including
a strong economy and transportation and technology advancements that allow peo-
ple to live greater distances from work. Due in part to inadequate planning, strip
malls and retail development catering to the automobile have become the trademark
of the American landscape.

In the wake of the post-World War II building boom, my hometown of Warwick,
Rhode Island had experienced the type of development that too often offends the eye
and saps our economic strength. Due to a lack of planning, incremental and hap-
hazard development occurred through a mixture of incompatible zoning decisions.
Industrial and commercial facilities and residential homes were frequently and in-
appropriately sited next to each other. The local newspaper described the city as a
“suburban nightmare”. However, we learned that proper approaches to planning
would help every State meet its challenges, whether it is preserving limited open
space in the East or protecting precious drinking water supplies in the West.

The Community Character Act will benefit each community and neighborhood by
authorizing the Economic Development Administration to provide $25 million per
year to States and tribes for the purpose of planning. The bill recognizes that land
use planning is appropriately vested at the State and local levels, and accords
States and tribes flexibility in using their grants. The bill does not prescribe any
particular approach to land use planning, because each community must decide for
itself what is appropriate.

Mistakes made through haphazard development are very costly and not easily
erased. Once started down that path, communities may feel like they can never get
their head above water. I view this legislation as an opportunity for the Federal
Government to play a limited, but helpful role. In the past, the Federal Government
has been more of a culprit than a partner. Through enactment of numerous and
often-times incompatible laws regarding transportation, housing, environment, en-
ergy, and economic development, the Federal Government has created a demand for
State and local planning. The Community Character Act should be viewed as pro-
viding the Federal payment for an unfunded mandate whose account is overdue.

The Senators who have sponsored this bill represent geographically diverse
States, from Rhode Island to New Mexico and from Georgia to Utah. This bipartisan
bill represents a small investment in our communities, but one that will yield large
dividends to communities in each corner of the Nation.

Thank you, Mr. Chairman.

Senator JEFFORDS. Thank you.
Do you have a statement, Senator Wyden?

OPENING STATEMENT OF HON. RON WYDEN, U.S. SENATOR
FROM THE STATE OF OREGON

Senator WYDEN. Thank you, Mr. Chairman. First let me say I'm
glad you are on the mend. I think last night we were concerned
that you were ill, so I'm glad you’re here and able to chair.

Senator JEFFORDS. Thank you.

Senator WYDEN. Congratulations to you for all the work that
you've done on smart growth issues over the years, really going
back to your days as Attorney General, and also to Senator Chafee
and Senator Levin, who have really championed these issues for
some time.

What is so striking is how little the Federal Government has
done over the years to promote smart growth. I think Senator
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Levin might even remember that Senator Jackson of Washington
State was one of the first to introduce a smart growth bill years
ago when he was in the U.S. Senate, and it was basically labeled
a communist plot. This very modest bill that Senator Jackson from
my region had introduced was essentially described as a Federal
zoning bill, an approach that was going to sweep out all efforts at
the State and local level to promote smart growth. So it is striking
that finally government at all levels is recognizing how important
it is by the work that Senator Levin and Senator Chafee are doing,
and, of course, the work that our chairman has done over the years
has been a great catalyst.

At this point, as far as I can tell, there is only one Federal law
on the books that promotes smart growth. I admit to being a little
biased, because it came from this committee, and Senator Moy-
nihan helped me put it in place. What we did as part of TEA-21
in 1997 was author the first program to provide incentives for
State and local government to promote local smart growth policies.
It’s called the Transportation and Community System Preservation
Act, by the way. Then chairman John Chafee was very supportive
of that effort, as well. In just 5 years this particular program has
grown from a modest $20 million program to one that provides over
$100 million of funding for smart growth projects that are con-
nected to transportation this year.

It seems to me what Senator Chafee’s legislation does is build on
that effort with TEA-21 to provide comprehensive smart land use
planning by States, tribes, and cities so as to take a similar ap-
proach to economic development that the TEA-21 pilot project pro-
gram has used in the transportation area.

My home State of Oregon, we consider ourselves pioneers in the
development of smart growth. Brownfield redevelopment really
combines smart growth and a variety of other public policies that
make sense because it is certainly less costly to redevelopment for-
merly contaminated brownfield sites than to build in pristine
greenfield sites that contribute to urban sprawl, so this type of re-
development that turns polluted former industrial sites into new
homes and new businesses is probably the ultimate form of recy-
cling and smart growth.

I congratulate the sponsors, and I look forward to Senator Lev-
in’s contribution this morning. His legislation recognizes that the
process of redevelopment doesn’t end when the pollution is cleaned
up, and that the Federal Government can help communities com-
plete the process of revitalization and ensure that these sites are
recycled into productive use.

I look forward to working with you and our colleagues, Mr.
Chairman.

Senator JEFFORDS. Thank you for your excellent statement.

Now we turn to Carl Levin. He is the sponsor of S.1079, the
Brownfield Site Redevelopment Assistance Act, which is one of the
two bills being discussed here today. Senator Levin is also my co-
chair on the Senate Smart Growth Task Force.

It is a pleasure to have you here. Please proceed.
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STATEMENT OF HON. CARL LEVIN, U.S. SENATOR FROM THE
STATE OF MICHIGAN

Senator LEVIN. Mr. Chairman, thank you. Senator Wyden, Sen-
ator Chafee, it is good to be with you all on a subject that is dear
to the hearts of all of us. You've all been very deeply involved in
smart growth efforts. We’ve had some successes actually recently
in the smart growth area with the Brownfields Act, which elimi-
nated some of the liability problems which prevented brownfields
from being cleaned up and redeveloped. That was a great success
story which this committee was very deeply involved in, and I con-
gratulate you for it. You've all been involved in this effort.

As Senator Jeffords just mentioned, he and I co-chair a task
force, a Smart Growth Task Force which is bipartisan, which is
also multi- regional. All of our regions in one way or another are
very deeply involved in this area. We are affected when we do not
grow smartly, when we just use up greenfields and we don’t recycle
land. We recycle bottles and cans and newspapers. We have to re-
cycle our land, too, and not just let it go to waste, as we too often
have.

The two bills which are before you today are efforts in this direc-
tion. In the bill that was referred to, the Brownfield Site Redevel-
opment Assistance Act, which is Senate bill 1079, we do a number
of things in that bill. We provide additional funds, $60 million each
year for 5 years, for brownfields redevelopment. This will give the
EDA the authority to provide grants for brownfields redevelopment
projects, including development of public facilities; business devel-
opment, including revolving loan funds; technical assistance and
training; activities to help communities diversify their economies;
and encourage in-fill development.

EDA has a current cap on their authorization appropriations at
$335 million. We would add $60 million for this particular focus,
purpose.

Until this year, the EDA has made brownfields redevelopment as
one of its priorities, but in this year’s EDA request they leave out
that designation. In other words, with the limited pot of money
that it has, when it submitted its budget this year brownfields re-
development was not included as a funding priority, meaning there
is not as strong a commitment at the EDA, if their budget is adopt-
ed as presented, as there has been in recent years where there was
a priority given to brownfields redevelopment. So the adoption of
our bill will help give a priority to that redevelopment, as well as
some additional funding for it.

We have the support of a whole host of organizations, and I'll
end with just this very brief reference. These are just some of the
organizations which support this legislation: the National Associa-
tion of Counties, the National Association of Towns and Townships,
the National League of Cities, the U.S. Conference of Mayors,
Council for Urban Economic Development, the Enterprise Founda-
tion, National Association of Business Incubators, National Asso-
ciation of Development Organizations, National Association of Re-
gional Councils, National Congress for Community Economic De-
velopment and Smart Growth America. There are other entities, as
well.
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I want to thank you, Mr. Chairman and members of this com-
mittee, for holding this hearing, for your support for smart growth.
You've all been leaders in this effort, and I feel that I am not only
among friends in presenting my thoughts to you, but that in many
cases you are way ahead of me in a number of these areas, and
it is a real treat just to be with people who are so committed to
a very important cause.

Senator JEFFORDS. Thank you very much.

[The prepared statement of Senator Levin follows:]

STATEMENT OF HON. CARL LEVIN, U.S. SENATOR FROM THE STATE OF MICHIGAN

Mr. Chairman and members of the committee, thank you for holding today’s hear-
ing on smart growth issues.

It is my honor to co-chair the Senate Smart Growth Task Force with Chairman
Jeffords. We established this multi-regional bipartisan task force in 1999 to provide
Senators with a forum to consider and coordinate efforts concerning sustainable
growth patterns. The overall goal of the Task Force is to determine and promote
ways the Federal Government can assist States and localities to address their own
growth management issues. As part of that effort we have jointly sponsored and
supported legislation that we believed would achieve this goal. Two of these bills
are the focus of today’s hearing: The Brownfield Site Redevelopment Assistance Act
of 2001 (S. 1079); and The Community Character Act (S. 975).

Mr. Chairman, under your leadership I am hopeful that these two important com-
munity development bills can be enacted this year. They will provide States and
communities with the tools they need to better plan for land use and development
in order to improve the quality of life of our citizens.

Brownfields redevelopment is one of the most important ways to revitalize cities
and implement growth management. The redevelopment of brownfields is a fiscally
sound way to bring investment back to neglected neighborhoods, cleanup the envi-
ronment, reuse infrastructure that is already paid for and relieve development pres-
sure on our urban fringe and farmlands.

Under this committee’s initiative and leadership, Congress recently took the im-
portant step of increasing funding for brownfields cleanup and providing necessary
liability relief by enacting H.R. 2869 (S. 350) the Small Business Liability Protection
and Brownfield Revitalization Act. That legislation will go a long way to help com-
munities across the country start cleaning up and reusing the thousands of
brownfields sites that now sit idle.

With THE big brownfields law enacted, it is tempting to think that we have
solved the brownfields problem. But States, regional councils and local communities
need financial assistance to make brownfields redevelopment happen. One way to
do this is to give communities more tools to redevelop and promote the economic
reuse of brownfield sites once they have been cleaned.

S. 1079, the Brownfield Site Redevelopment Assistance Act would do this. Sen-
ators Jeffords and I, along with Senators Baucus, Reid and Lieberman introduced
this bill to expand the Department of Commerce’s Economic Development Adminis-
tration (EDA) efforts to assist communities with economic development. The bill au-
thorizes a program to provide targeted assistance for projects that redevelop
brownfield sites. The bill will provide EDA with increased funding flexibility to help
States, local communities, Indian tribes and nonprofit organizations restore these
sites to productive use. The bill authorizes $60 million each year for 5 years for
brownfields redevelopment. It gives EDA the authority to provide grants for
brownfields redevelopment projects, including:

« Development of public facilities

¢ Business development (including revolving loan funds)

¢ Technical assistance and Training

e Activities to help communities diversify their economies and encourage infill de-
velopment

¢ Collaborative economic development planning.

While EDA assistance has helped communities redevelop brownfields, the agency
lacks a specific authority and a dedicated source of funding for brownfields. As a
result, there is no guarantee that the agency will be able to sustain the level of in-
vestment it has made in recent years. The current “cap” on EDA appropriations at
the authorization level of $335 million will significantly affect the ability of the
agency to support future brownfield redevelopment activities.
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This bill would provide EDA with the authority to facilitate effective economic de-
velopment planning for reuse; develop infrastructure necessary to prepare sites for
re-entry into the market; and, provide the capital necessary to support new business
development. It would also make brownfields redevelopment a priority for EDA. Our
nation’s population is growing and we need to find creative ways to accommodate
growth while improving the lives of our residents and protecting our land, air and
water. With limited Federal resources available to help communities with these im-
portant goals, it is critical that we encourage the reuse of our land. We recycle cans,
bottles and newspaper B we must also recycle our land.

In communities across Michigan and across the country, the prevalence of
brownfields sites is an obstacle to development. When redeveloped, these sites offer
new opportunities for businesses, housing and green space. Undeveloped brownfields
sites force expansion into green areas and open spaces, and many communities need
support in order to reuse these sites. This bill would help to provide additional re-
sources to communities and States to assist their brownfields conversion efforts.

The U.S. Conference of Mayors estimated that brownfields redevelopment could
generate more than 550,000 jobs and up to $2.4 billion in new tax revenues. This
legislation aims to support local communities and States in their efforts to reclaim
brownfields by providing economic development resources to revitalize these sites.

Testimony to the critical need for this additional brownfields redevelopment fund-
ing is the support for the bill of the following organizations: National Association
of Counties, National Association of Towns and Townships, National League of Cit-
ies, the U.S. Conference of Mayors, the Council for Urban Economic Development;
Enterprise Foundation, National Association of Business Incubators, National Asso-
ciation of Development Organizations, National Association of Installation Devel-
opers, National Association of Regional Councils, National Congress for Community
Economic Development, and Smart Growth America.

I am pleased the committee is taking up this legislation. It clearly complements
the resources and liability clarifications enacted in H.R. 2869 (S. 350). It is a logical
next step to provide communities with the financial assistance needed to leverage
private investment in brownfields and accelerate reuse.

BROWNFIELD SITE REDEVELOPMENT ASSISTANCE ACT OF 2001

SECTION-BY-SECTION

Section 1. Short Title.—Brownfield Site Redevelopment Assistance Act of 2001

Section 2. Purposes.—To provide targeted assistance through the Department of
Commerce’s Economic Development Administration for projects that promote the re-
development and economic recovery of brownfield sites in order to bring new income
and private investment to distressed communities.

Section 3. Definitions.—Defines brownfield site (same definition as in the Small
Business Liability Protection and Brownfield Revitalization Act). Permits the Sec-
retary of Commerce in consultation with the EPA Administrator to include other
pollutant or contaminants in the definition of brownfields. Other pollutants may in-
clude petroleum, lead and asbestos. EDA funding can current be used for remedi-
ation of these contaminants.

Section 4. Coordination.—Recommends that the Secretary of Commerce coordinate
brownfields redevelopment activities with other Federal agencies, States, local gov-
ernments, consortia of local governments, Indian tribes, nonprofit organizations and
public-private partnerships.

Section 5. Grants for Brownfield Site Redevelopment.—Makes grants available
through EDA for brownfields projects that alleviate excessive unemployment, under-
employment, blight and infrastructure deterioration. Projects include: development
of public facilities, development of public services, business development, planning,
technical assistance and training. Grants may also be made available for activities
identified by a community negatively impacted by brownfields. These activities in-
clude: diversifying the economy; carrying out industrial or commercial redevelop-
ment projects; promoting smart growth through infill development that conserves
environmental and agricultural resources; and carrying out collaborative economic
development planning.

Section 6. Authorization of Appropriations.—Authorizes $60 million for each fiscal
years 2002 through 2006.

Senator JEFFORDS. What limits does EDA currently have regard-
ing their ability to do brownfields redevelopment?
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Senator LEVIN. As I indicated, they could, if they put a priority
on it, use their money for this purpose, but they have a cap on
those funds. We would designate the money in this bill specifically
for this purpose. Also until this year, they have at least identified
brownfields redevelopment as a priority for their funding, and this
year they left that out, which means that in their view it is not a
priority. So we do two things—we add funds that otherwise are not
designated for this purpose, and, we add emphasis and we add a
targeting, a priority to the EDA which apparently is not otherwise
assured. It is there some years, other years not. So we would guar-
antee that a priority and an emphasis be given to this particular
purpose, as well as additional funding for it.

Senator JEFFORDS. Senator Chafee.

Senator CHAFEE. Thank you, Senator Levin.

What is your experience in Michigan on these lines? Are there
many brownfield sites in Michigan?

Senator LEVIN. There are huge numbers, and actually my State
has taken some very important initiatives in the brownfields area.
To the extent that we have been able to, we have eliminated those
really almost bizarre liability problems, which have so often de-
terred the cleanup and the reuse of brownfields, making subse-
quent owners liable to people, making banks who would subse-
quently lend money on mortgages liable for any damages which
had previously been caused. I mean, you're not going to get people
to undertake a piece of land, clean it up, and reuse it if they are
going to be liable for previous damages which were caused to peo-
ple before they took over the land.

Michigan has done everything that it could do in that area and
has promoted significant brownfields redevelopment, and I want to
give credit to the Governor and the legislature in Michigan for
doing that.

Our bill was your bill I think a year or two ago when we took
on the liability issue, then removed some of EPA’s hurdles which
it had placed to brownfields redevelopment based on some of those
I consider to be irrational, almost, liability problems. So at a na-
tional level, with the adoption of that bill we removed some addi-
tional hurdles. Even before that Michigan had done everything it
could do, I think, reasonably to remove the hurdles at the State
level in terms of State law for people who were willing to under-
take brownfields reuse.

Senator CHAFEE. OK, similar to my State of Rhode Island, I'm
sure, a little industrial background, and we want to get them back
on the tax rolls. They sit fallow and not providing revenue to our
municipalities, which, of course, then we can put those property
taxes to good use building schools or fixing roads, all the demands
upon those officials in these communities. We removed, as you said,
a lot of the liabilities in the previous bill, but your bill gives us the
juice now to do it.

Senator LEVIN. Thank you.

Senator JEFFORDS. Senator Wyden.

Senator WYDEN. What kind of employment, Carl, do you think is
created by legislation that will help redevelop these brownfields? It
seems to me that, in addition to all the pluses that you've already
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stated about your bill, which I strongly support, there’s also a good
component as an economic catalyst. What’s your sense there?

Senator LEVIN. Well, the Conference of Mayors has estimated
that brownfields redevelopment could generate more than a half
million jobs, and, as Senator Chafee has pointed out, also generate
up to $2.4 billion in new tax revenues. So the jobs point, which is
an important point, is there.

The revenue for local communities, which are really strapped
now, particularly in a recession—I mean, we’ve got local commu-
nities that have been pushed to the brink and over the brink as
a result of this recession that really need this kind of tax revenue.
So from both aspects it is a huge plus, as well as a number of other
benefits in terms of reusing land instead of leaving it lie fallow
from a purely social perspective and a community perspective.

Senator WYDEN. I don’t have any other questions, but I just
think you’re making a very big contribution with your bill, and I
literally go back to the Scoop Jackson days that I touched on, when
not only was this not regarded as constructive, but somehow this
was seen as preempting local authorities.

I think if you look at the kind of bills that we are advancing now
as part of the Smart Growth Task Force and your legislation and
Senator Chafee’s legislation, in no way are we preempting local
prerogatives. What your legislation does is puts the Federal Gov-
ernment in the business of being a good partner on the brownfields
legislation. That’s what we did on TEA-21 and the bill that I au-
thored with Senator Chafee’s dad and Senator Moynihan, so god-
speed for your cause, and we’ll help any way we can.

Thank you, Mr. Chairman.

Senator JEFFORDS. Thank you.

Senator LEVIN. Thank you. Can I just add one comment?

Senator JEFFORDS. You can say anything you want.

Senator LEVIN. One thought, because you mentioned Scoop Jack-
son and you mentioned your Dad, both of whom are great heroes
of mine, as a matter of fact, and great champions of communities.
I probably shouldn’t get too sentimental here, other than to say the
invocation of both of those former colleagues and friends of mine
is very meaningful to me.

Senator JEFFORDS. Thank you very much. We look forward to
working with you.

Our next witness is Dr. David Sampson, Assistant Secretary for
Economic Development at the U.S. Department of Commerce. Both
of the bills being discussed here today would come under the juris-
diction of the Economic Development Administration.

Dr. Sampson, thank you for being here today. We look forward
to your statement.

STATEMENT OF DAVID SAMPSON, ASSISTANT SECRETARY FOR
ECONOMIC DEVELOPMENT, U.S. DEPARTMENT OF COMMERCE

Mr. SAMPSON. Thank you, Chairman dJeffords. Senator Chafee,
good to see you both again.

I appreciate the opportunity to appear before the committee re-
garding the Economic Development Administration’s role sup-
porting brownfields revitalization and development planning. I do
have a written statement that I would ask be entered into the
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record, and with your permission would like to summarize that tes-
timony at this time.

Senator JEFFORDS. It will be entered and you may summarize.

Mr. SAMPSON. Thank you.

The Administration, the Department of Commerce, and the Eco-
nomic Development Administration recognize the need for
brownfield revitalization and strategic land use planning objectives
that are the focus of S.1079 and S.975. EDA has an established
track record of working with local stakeholders to redevelop and
reuse brownfields and has partnered with the Environmental Pro-
tection Agency to provide assistance similar to what is outlined in
these bills.

The President has announced that his fiscal year 2003 budget
will double the funds available through EPA from $98 million in
2002 to $200 million in the 2003 budget to help States and commu-
nities around the country cleanup and revitalize brownfields sites;
however, given the demands on the Federal budget to fight the war
on terrorism and safeguard our national and homeland security,
the Administration cannot support the additional funding beyond
the increased funding already in the President’s budget for this
item.

The Economic Development Administration has a longstanding
role in supporting economic redevelopment of abandoned, idled,
and contaminated industrial and commercial sites. As a matter of
fact, since 1997 EDA has invested over a quarter of a billion dollars
in 250 brownfield redevelopment projects, and last year, alone,
EDA invested $55 million in 58 brownfield projects around the
country. That’s close to the level authorized in S. 1079.

EDA'’s flexible economic development programs, as you have ref-
erenced earlier—you and Senator Chafee both in your opening com-
ments—have provided a wider range of tools that local commu-
nities can use through EDA to facilitate the redevelopment.

EDA has been a long-time supporter of the Environmental Pro-
tection Agency’s brownfields initiative and was the first Federal
Agency to enter into a partnership agreement with EPA, signing a
memorandum of understanding in 1995, and a reauthorization of
that memo is prepared and is awaiting the signatures of Secretary
Evans and Administrator Whitman at this time.

Now, as the President stated upon signing EPA’s landmark
brownfields legislation in January, we believe the key to effectively
and efficiently addressing the brownfields redevelopment chal-
lenges is for the Federal Government to pursue a more cooperative,
common-sense approach. This brownfields legislation was passed
with bipartisan support, and the legislation recognizes and sup-
ports State efforts directed at regulatory relief and market-based
incentives for redevelopment.

An example of an effective market-based incentive that we
strongly support but was not included in EPA’s legislation is the
brownfields tax incentive. This incentive allows for environmental
cleanup costs to be fully depreciated in the year they are incurred,
rather than being amortized and depreciated over the life of the
property.

Under current law, favorable tax treatment for the contamina-
tion cleanup costs will expire at the end of 2003. As proposed in
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the President’s fiscal year 2003 budget, the Administration believes
that the brownfields tax incentive should be made permanent. Ac-
cording to Government estimates, the $300 million annual invest-
ment in the brownfields tax incentive will leverage approximately
$2 billion in private investment and return 4,000 brownfields to
productive use.

Now, while there are many parallels between S.1079 and EDA’s
current efforts to support brownfield revitalization efforts, portions
of the bill represent a broad departure from EDA’s mission. For ex-
ample, the legislation calls for EDA to create parks, playgrounds,
and recreational facilities. This type of development falls outside of
EDA’s principal mission as authorized by Congress.

Finally, we are concerned that S. 1079 calls for resources that are
not included in the President’s budget. We believe that the objec-
tives of this legislation can be best attained within current budg-
etary resources through improved coordination of existing pro-
grams, a market-based incentive approach, and a locally driven de-
velopment process.

Now, the committee also asked me to comment on the Commu-
nity Character Act. Certainly in recent years concerns have been
raised regarding the kinds of development occurring in America’s
suburban communities. We certainly believe that comprehensive,
market-based local and regional planning is an essential compo-
nent of successful, sustainable economic development, and for al-
most 40 years economic development planning has been a corner-
stone of EDA’s development programs. As a matter of fact, EDA is
currently involved in and committed to local planning through its
partnership planning program, which supports 325 multi-county
economic development districts and 59 American tribes and Alaska
Native villages.

Since 1997, EDA has provided planning assistance matching the
level of funding that would be provided through the Community
Character Act.

This process supports local planning by encouraging development
of a regional comprehensive economic development strategy, or
CEDS. The CEDS process is designed to guide the economic growth
of an area through an inclusive and dynamic process that coordi-
nates the efforts of community organizations, local governments,
private industry, and economic development leaders. These grants
can be used to enhance or update local land use plans, if that is
the priority of participating local jurisdictions. While not prescrip-
tive, local communities developing CEDS are encouraged by EDA
to address economic issues and opportunities in a manner that pro-
motes economic development, fosters effective transportation ac-
cess, enhances and protects the environment, and balances re-
sources through sound management.

Again, the Administration cannot support S.975 because it calls
for resources that are not included in the President’s budget to sup-
port activities that can be accomplished through existing authori-
ties and appropriations.

This Administration will continue to work for the American peo-
ple to protect the quality of our air, land, and water, while building
on the premise that environmental protection and economic pros-
perity go hand in hand. By working together with State and local
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communities and leveraging the Federal Government’s current re-
sources and coordinating the efforts among agencies, we can work
effectively to create a market-based approach to develop and revi-
talize communities across the Nation.

Thank you very much, Mr. Chairman and Senator Chafee for
your leadership on these issues so important to us all. EDA appre-
ciates your support and looks forward to working with you as we
continue to achieve commonly held objectives. I would be happy to
address any questions that you may have.

Senator JEFFORDS. Thank you for your testimony.

In your testimony you note that the Administration is seeking
$200 million in fiscal year 2003 for EPA’s brownfield program. How
will EDA in a collaborating role keep up with EPA’s activity with-
out additional funding?

Mr. SAMPSON. Well, first of all, we intend to renew the MOU that
we have with EPA on those joint efforts, and, second, I would point
out that in our recently published final notice of funding avail-
ability in the “Federal Register,” we do specify public works dollars
will be used to support both tech-lead economic development and
brownfield redevelopment projects, and so that is included in our
final notice for public works projects for the coming year.

Senator JEFFORDS. In your testimony you comment that your
brownfields activities are under existing statutory authority. Does
EDA have specific authority to engage in brownfields redevelop-
ment work? Is this authority adequate?

Mr. SAMPSON. I believe that we do, sir, and I believe that it is.
As a matter of fact, in my short time at the helm at EDA, I've vis-
ited a number of brownfield redevelopment sites that EDA has
worked on, and I think they are model redevelopment projects
around the Nation.

Senator JEFFORDS. How has EDA supported local development
planning in the past? How can EDA improve that work, especially
in the rural areas?

Mr. SAMPSON. Well, EDA has a very long history of working with
economic development districts around the country. In our 40-year
history, planning has been the cornerstone of EDA’s economic de-
velopment strategy.

As I mentioned, since 1997 EDA has funded approximately $100
million to economic development districts, and last year, alone, we
funded over $20 million to these economic development districts
around the country, and we anticipate that that funding level will
be maintained in next year’s budget.

Senator JEFFORDS. Thank you.

Senator Chafee.

Senator CHAFEE. Thank you, Senator.

Welcome, Dr. Sampson.

Mr. SAMPSON. Thank you very much, Senator Chafee.

Senator CHAFEE. Good to see you again.

Senator Jeffords mentioned a lot of growth is occurring in the
western States. I think Nevada and Idaho have seen some of the
sharpest population growth—and Arizona, New Mexico—of any
States—Montana. As Senator Wyden said earlier, planning used to
be considered almost a communist thought, especially in the west,
but now these communities are saying, “We've got to prepare.
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We've got to organize the growth and have the industrial growth
where the people want the industry, and we want retail where our
citizens want retail, and residential, all the zoning, where the peo-
ple of our community want it.”

We very carefully want to have the Federal Government involved
in that, understanding that there is some reluctance to have the
Federal Government involved, so this bill, the Community Char-
acter Act, would just make available the funds.

My question is: does your Department have the capacity to dis-
pense these funds if this bill were to be successful?

Mr. SAMPSON. Senator, if the bill were passed and the funds
were appropriated to us, EDA would obviously be careful stewards
of that money and would ensure that any funds are expended wise-
ly and are used effectively.

As a former economic development professional at the State and
local level in Texas, I am well aware that there are problems asso-
ciated with the stress that growth brings on communities. In my
travels around the country, I think that the primary concern that
I've heard from State and local officials has been the lack of growth
or stagnant growth in terms of job creation and the fear of losing
core industries in States, and that’s why in this year’s notice of
funding availability we have placed our first priority on assisting
those communities that are going through economic dislocation or
transition that are caused by changing economies.

But certainly for those communities that are experiencing a
unique distress caused by rapid growth, the existing planning dol-
lars that we use through our partnership planning program can be
used by those local economic development districts, and especially
the rural areas that might not have as many resources, for the
comprehensive land use planning as outlined in the bill.

Senator CHAFEE. I would argue further that economic develop-
ment would go hand-in-hand with a well-planned community where
we don’t—as I mentioned in my opening statement, my home town
of Warwick, in the post-World War II boom—there was farm land
in my home community, and it spilled out of the main city of Provi-
dence down there, and, as I said, strip malls and industry and re-
tail and commercial and residential all—because there was no zon-
ing to direct it, and we certainly—I would argue it inhibits eco-
nomic development to have that kind of growth. As we see these
western communities—Las Vegas; Boise, ID—just growing at a
breakneck speed, I think everybody wants to have some kind of or-
ganization to it to promote economic development and good jobs
and proper growth.

Mr. SAMPSON. Senator, I certainly would concur that high per-
formance and development standards generally yield premium re-
turn on investment for the development community, and my expe-
rience as an economic development professional is that the develop-
ment community is as concerned as anyone about high develop-
ment standards and performance standards so that they know that
their investment is going to be protected over the long term.

Further, the development community generally prefers to work
in those communities where the rules of the game are clearly laid
out so that they know that they can—if they come in and abide by
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those rules and development standards, that their development will
proceed in a timely fashion.

I do believe that, if you look around the country today, there is
a very strong case that can be made that a locally centered, mar-
ket-based approach that incorporates high performance and devel-
opment standards does yield aesthetically pleasing, environ-
mentally sensitive communities in which people want to live, work,
and raise their families, and I think that those efforts at the local
level are very appropriate.

Senator CHAFEE. Good ringing endorsement. Thank you.

Senator JEFFORDS. Thank you very much, Doctor. That was ex-
cellent testimony, and we look forward to working with you.

Mr. SAMPSON. Thank you very much.

Senator JEFFORDS. Our next witness is Elizabeth Humstone.
Elizabeth is executive director of the Vermont Forum on Sprawl lo-
cated in Burlington. She is co-author of a new American Planning
Associations book, “Above and Beyond.” She comes here both as a
Vermonter and as a representative of the APA.

Welcome, Ms. Humstone.

STATEMENT OF ELIZABETH HUMSTONE, EXECUTIVE DIREC-
TOR, VERMONT FORUM ON SPRAWL, BURLINGTON, VT, REP-
RESENTING THE AMERICAN PLANNING ASSOCIATION

Ms. HUMSTONE. Good morning, Chairman Jeffords and Senator
Chafee.

I am Elizabeth Humstone. I am the executive director of the
Vermont Forum on Sprawl and vice chair of the Burlington, VT,
Planning Commission. I am here as a Vermonter and on behalf of
the American Planning Association. I offer our vision for smart
growth and support for the legislation under consideration by the
committee, particularly S. 975, the Community Character Act.

I know firsthand the daily struggle to achieve growth that sup-
ports environmental quality, rural working landscapes, healthy
town centers, and community values of sharing, access, and equity.

Americans are increasingly aware and concerned that unplanned
growth and its byproducts—loss of open space, congestion, limited
housing options, decline of neighborhoods, duplicative and costly in-
frastructure, empty shopping malls, and loss of ecological biodiver-
sity—are major problems. This is not just a suburban phenomenon.
It is impacting cities, rural areas, and tribal lands, as well.

An alternative is smart growth, a movement taking root across
the Nation as citizens seek ways of reversing decades of policies
that have led to what is commonly referred to as “sprawl.” Smart
growth is a set of policies designed not to stifle growth, as some
critics would have it, but to promote development in ways that cre-
ate efficient communities of balanced consumer choice and lasting
value.

Smart growth is a broad-based, grassroots-driven, bipartisan
movement. Every political barometer—polls legislation executive
orders, budget proposals, and ballot initiatives—indicates that
planning reform and smart growth are major concerns.

In Vermont, affordable housing advocates, businesses, devel-
opers, environmentalists, historic preservationists, community de-
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velopment specialists, planners, and social equity organizations are
all working toward smart growth.

Planning is essential to achieve smart growth. The plan and the
process of planning helps communities move boldly forward with a
clear vision and articulate agenda for shaping their future. In spite
of the importance of planning, many States still rely on model
planning laws developed by then Commerce Secretary Herbert
Hoover in the 1920’s. While useful and innovative for their time,
these ordinances are woefully inadequate today. Many communities
that want to plan are inhibited by these outmoded statutes.

Even the States that have good planning laws are losing the bat-
tle to sprawl due to budget shortfalls, poor enabling statutes, and
inability and failure to implement what they have. For example, in
Vermont, despite, Mr. Chairman, your incredible efforts for smart
growth in our State, we are known for interest and concern about
growth issues but we still have sprawl, and it is getting worse. In
Vermont we have no State planning office, no funds to enforce our
Growth Management Act, and extremely limited resources to pro-
vide technical assistance to our many small towns.

The American Planning Association believes that the Community
Character Act would be an effective and beneficial tool for pro-
moting smart growth and improving planning, while respecting
local and State land use prerogatives. We are not alone. Broad-
based coalitions working to strengthen communities and neighbor-
hoods through improved built and natural environments have
joined in support of this legislation.

The bill provides flexible grants that could be used for a variety
of planning and smart growth programs. States implementing re-
forms or seeking to bolster planning would be eligible for funding.

The Community Character Act also is designed to promote locally
driven planning innovation through resources, technical assistance,
and capacity building. Many areas, particularly rural regions and
small towns—as, Mr. Chairman, you indicated in your opening re-
marks—suffer from a lack of planning resources and expertise.

At the Vermont Forum on Sprawl, we hear daily from citizens
and local officials asking for help with local planning issues, and
we are very hard pressed to meet this tremendous demand.

In Vermont, the Community Character Act could help us to re-
view our existing State planning statutes, and, with the involve-
ment of diverse interest groups and citizens, propose ways to make
them more effective. It could support a State-wide local planner
training program, or it could help regional planning commissions
and local governments arrive at better regional approaches to
smart growth.

All levels of government—Federal, State, regional, county, and
local—have a proper role and responsibility in improving commu-
nities and supporting smart growth. Local governments have long
and rightly been the principal stewards of land and infrastructure
resoull"lces, yet Federal and State governments play important roles,
as well.

We believe Federal incentives and assistant for smart growth are
appropriate for you to consider. There are a variety of Federal tools
that could help Vermont and organizations like mine pursue smart
growth. I have focused this morning on the Community Character
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Act. There is also the Brownfields Site Redevelopment Assistance
Act and the Post Office Community Partnership Act, and, Mr.
Chairman, your planned legislation to provide grant support for
community visualization and decisionmaking technologies would
also greatly aid smart growth planning efforts.

We are committed to working with you, Mr. Chairman, and this
committee in making the promise of smart growth a reality.

This concludes my testimony. I thank you and the committee for
the opportunity to be here today.

Senator JEFFORDS. Well, thank you for an excellent statement.

Our next witness is Deb Anderson. Deb Anderson is director of
Wood Partners located in Durham, NC. She is representing the Na-
tional Multi Housing Council, a national association representing
the interests of the Nation’s most prominent apartment firms.

Ms. Anderson, thank you for joining us today.

STATEMENT OF DEB ANDERSON, DIRECTOR, WOOD PART-
NERS, DURHAM, NC, REPRESENTING THE NATIONAL MULTI
HOUSING COUNCIL

Ms. ANDERSON. Thank you. Chairman Jeffords and Senator
Chafee, my name is Deb Anderson and I am the director of Wood
Partners, a multi-family apartment, real estate development firm
located in the Raleigh-Durham area of North Carolina. I am here
today on behalf of the National Multi Housing Council and the Na-
tional Apartment Association, both trade associations representing
the Nation’s multi-family property developers, owners, managers,
and financiers.

NMHC and NAA commend the members of this committee for
their work on the important issue of strengthening America’s com-
munities. As I'm sure you already know, in recent years the con-
cept of smart growth has taken the country by storm. In November
2000, more than 200 ballot initiatives were passed on suburban
sprawl and open space preservation. While this is largely a State
and local issue, there is also an important role for the Federal Gov-
ernment.

We believe that the Community Character Act under consider-
ation today fits that role by providing the funding and incentives
needed to help State and local governments develop sound and
comprehensive land use plans. Tired of struggling with traffic, pol-
lution, long commutes, and over-crowded schools, Americans are
calling for more livable communities. They are looking for pedes-
trian-friendly neighborhoods with more open space and better traf-
fic flow. They are seeking communities with walkable distances be-
tween homes and nearby shopping, schools, and entertainment.

Understanding that growth is inevitable, many State and local
policymakers are searching for ways to expand without sacrificing
quality of life. I know from my own experience in dealing with land
use policymakers on the State and local levels that they face com-
plex decisions as they endeavor to integrate all of the ingredients
of a successful community into a specific land use decision.

Increasingly, these decisionmakers are coming to appreciate that
smart planning will require new ways of thinking and new regional
approaches. Many are expanding their community development
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tool boxes to include important but often overlooked assets such as
high-density housing.

As a developer of high-quality apartment homes, I believe that
apartments are an integral piece of the smart growth solution.
Apartments conserve land to help preserve open spaces and create
pedestrian-friendly neighborhoods. They also use municipal infra-
structure more efficiently. For example, apartment households gen-
erate 30 to 40 percent fewer vehicle trips than single-family homes.
Apartments place less burden on local schools and regional trans-
portation systems. They help revitalize neglected neighborhoods,
they create new jobs, and they provide local, State, and Federal tax
revenues.

Apartment homes are increasingly becoming the housing type of
choice for a new demographic, representing both the aging in our
population and the boom in younger households for the first time
in 20 years.

Many local governments still have barriers in place to higher-
density housing, such as zoning programs that do not permit com-
pact development. The end result is that apartment developers like
myself, eager to design and deliver new pedestrian-friendly neigh-
borhoods that citizens are calling for, are often blocked from doing
so.

This is where Congress can play a role. NMHC and NAA support
S.975’s creation of a Federal grant program to provide States with
the additional financial resources they may need to support and en-
courage local authorities to update their land use planning activi-
ties. The bill wisely relies on incentive-based measures rather than
command and control systems. The bill also properly recognizes the
need to explore regional land use planning. Smart growth issues
often span the jurisdictional coverage of several communities, par-
ticularly in areas of transportation and economic development.

While the need for regional planning is almost universally recog-
nized, there are few effective models. S.975 specifically states that
multi-State land use planning should be facilitated through the
grant program. This incentive will go a long way to jump-starting
a fresh approach to regional planning.

NMHC and NAA also strongly support the legislation’s direction
that a range of affordable housing options be included as a require-
ment by States before receiving Federal moneys. Communities that
exclude apartments and other affordable housing jeopardize their
own continued prosperity. In doing so, they squeeze out a segment
of the population that is vital to local businesses, as both customers
and employees. Communities that offer a diversified work force and
a wide range of housing options are more likely to attract and re-
tain top employers. An adequate supply of affordable housing,
therefore, can be essential to a municipality’s economic growth.

The fact that S.975 encourages consideration of affordable hous-
ing options will encourage communities to take a fresh look at their
approach to this issue and consider ways they can support more af-
fordable housing.

This is particularly important in high-cost areas, where the price
of land and the associated development costs have diminished the
ability of the private market to create affordable housing on its
own.
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NMHC and NAA support the Community Character Act with the
understanding that the bill does not endorse by oblique reference
any one particular land use planning standard. We are specifically
concerned that the American Planning Association’s recent publica-
tion, “Growing Smart Legislative Guidebook,” not be viewed as the
definitive land use guide. APA’s guidebook contains many sound
provisions, but it does not enjoy universal support among stake-
holders. Dissenting comments pointing out where the book is un-
balanced in its approach are attached to this testimony for your re-
view.

The important principle here is that we believe State and local
jurisdictions must be free to study and employ a variety of plan-
ning tools as they deem appropriate. The Federal Government
should encourage land use planning, but it should not specify the
plan. Land use decisions should properly remain in the precinct of
the local jurisdiction.

We believe the provision to encourage pilot projects of new land
use planning activities developed by local policymakers will help
create smarter answers to our Nation’s growth challenges. We also
endorse the use of funds to develop voluntary educational pro-
grams, new technologies, and new electronic data bases to support
land use planning and local policymakers who do not always have
access to these resources.

In summary, NHMC and NAA believe the role of the Federal
Government 1n land use planning should be limited to funding
through grants. As the Nation moves forward to strengthen its
communities and accommodate changing demographics, local land
use statutes will need to be responsive to the communities’ needs.
This bill is intended to provide support for State and local land use
planning activities without undermining local land use control.

Thank you very much.

Senator JEFFORDS. Thank you.

Our next witness is Don Chen, who is the director of Smart
Growth America, a coalition of advocacy organizations working on
growth management issues at the national, State, and local levels.

Welcome, and please proceed.

STATEMENT OF DON CHEN, EXECUTIVE DIRECTOR, SMART
GROWTH AMERICA, WASHINGTON, DC.

Mr. CHEN. Thank you very much. Mr. Chairman, Senator
Chafee, thank you for holding today’s hearing on smart growth.

I am the executive director of Smart Growth America, a nation-
wide coalition of over 70 groups, including the American Farmland
Trust, the Natural Resources Defense Council, the League of
Women Voters for Smart Growth, the National Low Income Hous-
ing Coalition, and the Enterprise Foundation. Together we promote
smart growth, an approach to development that makes efficient use
of natural resources and infrastructure, revitalizes neighborhoods,
keeps housing affordable, protects farmland and open space, and
provides more transportation choices.

Smart growth is a local issue, driven by the decisions of individ-
uals and families, so people often ask if there is a Federal role. The
answer is unequivocally yes. For decades the Federal Government
has influenced the shape of America’s communities through pro-
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grams like the interstate highway system and FHA’s home mort-
gage insurance program. The real question is: what is the appro-
priate role?

There are four key roles: No.1, to share information about best
practices, tools, and research; No. 2, to provide financial assistance
to help States and localities use resources more efficiently; No. 3,
to identify ways in which smart growth can help communities meet
Federal requirements; and, No. 4, to lead by example and be a good
neighbor.

Let me briefly elaborate.

First, information sharing is a critical Federal responsibility, be-
cause States and localities do not have the capacity to conduct ex-
tensive research on innovations. The Department of Housing and
Urban Development’s new report on modern rehabilitation codes,
for instance, shares information about an innovation which has
boosted rehab investment in Newark, NdJ, Jersey City, and Trenton
by 68, 83, and 40 percent respectively.

These innovations also include smart growth planning tools that
model the fiscal and environmental outcomes of different growth
scenarios, and software tools that enable the public to better vis-
ualize change. These tools have been applied with great success in
places like Lancaster, PA; Salem, OR; San Diego, CA; and King-
ston, RI.

Mr. Chairman, I'm delighted to learn of your interest in these
community decisionmaking tools and would welcome the oppor-
tunity to work with you to develop them further.

Second, the Federal Government should provide financial assist-
ance to support efforts to use economic and environmental re-
sources more efficiently. For example, EPA recently provided a
grant to the Envision Utah project. Using state-of-the-art demo-
graphic and land use projections, local leaders estimated that a
smart growth scenario would save 171 square miles of open space,
tremendously reduce traffic and commute times, and save the re-
gion $4.6 billion in infrastructure costs.

Third, the Federal Government should identify ways in which
smart growth can help communities meet Federal requirements. A
great example is the Atlantic Station Development in Atlanta, GA,
which applied smart growth principles to meet Federal air quality
standards. At the request of the developer, EPA’s technical staff de-
termined that the project would reduce regional travel by 50 mil-
lion miles per year because of its excellent public transit access,
walkability, and compact street design.

Fourth, the Federal Government should strive to be a good
neighbor to States and localities that are pursuing smarter growth
by, for example, locating its facilities in existing business districts
and more efficiently disposing of HUD-foreclosed, abandoned build-
ings.

Several trends underscore the need for Federal action. As Sen-
ator Chafee noted, communities nationwide are grappling with
rapid growth. As a result, housing affordability remains a dire and
persistent problem. According to the congressionally established
Millennial Housing Commission, 28 million Americans do not have
access to decent, affordable housing.
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Traffic problems are stifling the economies of regions all across
America. Last year, congestion cost Americans $78 billion in lost
time and wasted fuel.

Consumer housing preferences are also changing. According to a
new study published by the Fannie Mae Foundation, aging baby
boomers will drive a substantial shift in homebuyer preferences in
which 31 to 55 percent of active homebuyers will prefer compact,
walkable neighborhoods during the coming decade.

As a response to these trends, Americans are demanding better
choices for their communities. In recent years, voters have ap-
proved hundreds of measures to preserve open space and farmland.
A poll released in 2000 by Smart Growth America found that
Americans overwhelmingly support smart growth measures, from
affordable housing production to increased public transit spending.
Such support is also found at the local level. This week a poll by
the University of Toledo will report that metro Toledans support
similar measures very strongly.

S.975 and S.1079 will help communities respond to the impacts
of rapidly changing growth patterns that have resulted in the
abandonment of some communities and over-crowded schools and
over-burdened infrastructure in others.

The Community Character Act offers assistance to State and
tribal governments that have identified a need to update planning
legislation but lack the capacity to do so. Appropriately, S.975 is
not a mandate; rather, it helps State and tribal governments cover
the costs of incurring public participation, developing land use
plans, and acquiring technology.

S.975 will help communities apply smart growth principles to fu-
ture development, including reinvestment in existing communities.
This committee has already shown great leadership on this issue.
Senator Chafee, I congratulate you and the entire committee on the
passage of the Small Business Liability Relief and Brownfields Re-
vitalization Act. Smart Growth America was one of the first organi-
zations to endorse S. 350, and we were delighted to see President
Bush sign the final bill into law.

Despite such gains, cleaning up brownfields is only the first step
to economic recovery, particularly for impoverished communities.
S.1079 complements the recently signed brownfields law by tar-
geting assistance toward public facilities and services, planning,
business development, and training to help communities reclaim
not just their land, but also their livelihood.

Smart growth is about providing better choices for our commu-
nities and our Nation. Across the Nation, families are demanding
more convenient and affordable transportation and housing op-
tions. Communities need tools to handle rapid change, and busi-
ness and civic leaders want greater predictability in the develop-
ment process.

The Community Character Act and the Brownfield Site Redevel-
opment Assistance Act will help deliver these goals. Smart Growth
America supports both bills and looks forward to working with the
committee to see their timely passage.

Mr. Chairman, Senator Chafee, thank you for the opportunity to
share the experiences of communities from across the Nation. I'm
happy to answer any questions.



22

Thank you.

Senator JEFFORDS. Thank you very much.

Our next witness is Gary Garczynski, the president of the Na-
tional Association of Home Builders. He is a builder and developer
in northern Virginia.

Mr. Garczynski, we appreciate your sharing with us your
thoughts.

STATEMENT OF GARY GARCZYNSKI, PRESIDENT, NATIONAL
ASSOCIATION OF HOME BUILDERS, WASHINGTON, DC.

Mr. GARCZYNSKI. I hope you'll feel that way when we'’re finished,
Senator.

Senator JEFFORDS. I'll let you know.

Mr. GARCZYNSKI. Mr. Chairman and Senator Chafee, I, like both
of you, have been laboring in the vineyards of smart growth for the
last 4 years as the senior officer with oversight over the smart
growth initiative and have been a co-founder of the Smart Growth
Alliance for Metropolitan Washington, and am currently working
with former Administrator of the EPA, Carol Browner, on an Aspen
Institute initiative on smart growth, so we have been there.

My remarks today are centered, first of all touching on Senator
Levin’s S.1079. We feel that what we’ve reviewed of the bill, that
NAHB could soon very well be a supporter of that initiative, fol-
lowing up with what Senator Chafee did last year, although we
would have liked to have seen petroleum included, we think it is
a step in the right direction.

While we appreciate the efforts of the committee and the chair
regarding S.975, NAHB is opposed to the Community Character
Act. We know that this country is going to grow, and we have been
working for years on making sure that “where do we grow from
here” is growing smart. There’s a demand, no matter who you talk
to—a demographer, an economist—that there is going to be 1.6 mil-
lion households formed in this country continuously over the next
decade, and there’s really not an option of halting growth. It’s going
to be how is that growth molded.

Unfortunately, we feel the Community Character Act’s effort to
address the short-term pressures of growth is too much of a pre-
scriptive intrusion into the local land use process, and for that rea-
son, is unacceptable to the home building industry. We believe the
legislation promotes a top-down approach and negates the critical
role of a local and a regional approach in planning, regulating, and
managing land resources.

Specifically, the act authorizes the Secretary of Commerce to
make subjective determinations about inadequate or outmoded
land use planning legislation and areas that are experiencing sig-
nificant growth. Unfortunately, the Secretary is authorized to make
a subjective judgment in an area where the Secretary can claim no
special expertise, at least that we see at this point.

We believe strongly that local citizens and local governments and
regional initiatives are the best arbiters of what is an appropriate
design for local and regional land use plans, and not the intrusion
of the Federal Government.

We are pleased that in S.975 that you have alluded to a balance
of affordable housing options, which we think are important to any
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smart growth plan. In particular, the provision about the Secretary
of Commerce favoring grant applications which include approaches
to land use planning that are consistent with established profes-
sional land-use planning standards, we believe, gives off the per-
ception, especially in criteria No. 6, that the bill could be tied to,
from a perception basis, to the APA’s No. 1 legislative priority, and
that’s its growing smart initiative.

S.975 also authorizes grant funding for the use of integrating
State, regional, tribal, local land use plans with Federal land use
plans. I think in your opening statements it should be the reverse,
as you both alluded to. There needs to be better coordination from
the Federal Government with the local agencies, rather than local
back to the Federal. Again, it is that top-down approach that we
are concerned with.

You know, ultimately we have adopted a policy at the National
Association of Home Builders that is fundamentally opposed to
statewide planning and Federal intrusion into the process. Our
overall experience in facing the challenges of “where do we go from
here” is that that challenge is best met by the stakeholders at the
local and regional level, and not on the State level. I have been
hearing for 30 years from the Commonwealth of Virginia what
Richmond was going to do to help northern Virginia. I've yet to evi-
dence any help.

It is that premise that has led us to our compact with the Na-
tional Association of Counties, working on compacts with the Na-
tional League of Cities and the U.S. Conference of Mayors that
planning belongs at the local and regional level. For that reason,
at this time, we could not support S.975.

Thank you.

Senator JEFFORDS. Thank you for your view.

Our next and last witness is Mary Lou Bentley. Mary Lou Bent-
ley is executive director of the Western Nevada Development Dis-
trict in Carson City, NV. She is representing the National Associa-
tion of Development Organizations, which advocates for a regional
approach to community, economic, and rural development.

Thank you for traveling this great distance in coming to share
your thoughts with us today.

STATEMENT OF MARY LOU BENTLEY, EXECUTIVE DIRECTOR,
WESTERN NEVADA DEVELOPMENT DISTRICT, CARSON CITY,
NV, REPRESENTING THE NATIONAL ASSOCIATION OF DE-
VELOPMENT ORGANIZATIONS

Ms. BENTLEY. Thank you, Mr. Chairman and members of the
committee, for the opportunity to testify today. It was an inter-
esting trip across our great country yesterday, and I will be return-
ing this afternoon.

I am the executive director of the Western Nevada Development
District, which is headquartered in Carson City. If you’re not
aware, it is the State capital of Nevada. We represent a seven-
county region in the very northwest portion of the State.

Incorporated in 1983, WNDD is one of the 325 designated and
funded economic development districts that Dr. Sampson referred
to earlier in his testimony. We are, however, a Nevada not-for-prof-
it association of local governments, and we are governed by a policy



24

board that consists of county and city elected officials, along with
tribal representatives, business leaders, and citizen representatives
from our region.

The National Association of Development Organizations, or
NADO, provides training, information, and representation for re-
gional planning and development organizations that serve over 82
million people who live in small metropolitan and rural America.
Founded in 1967 as a public interest group, NADO and its mem-
bers are part of the intergovernmental partnership among Federal,
State, and local governments.

Mr. Chairman, NADO strongly supports the goals of the EDA
brownfields redevelopment legislation for three main reasons.
First, Mr. Chairman, the EDA program would significantly
strengthen the current portfolio of Federal brownfield programs.
While the Environmental Protection Agency has an exceptionally
effective and very important program, it is targeted almost exclu-
sively toward helping urban communities assess and cleanup
brownfields. The EDA program would establish a unique and a far
more flexible set of tools to help local governments, regional devel-
opment organizations, and nonprofits transform former brownfield
sites into productive facilities.

As highlighted in two recent reports by the NADO Research
Foundation, there have been a number of impediments historically
to successful brownfields work in small metro and rural areas.
These include a lack of local professional staff expertise and time,
limited project implementation funds, liability concerns, and prop-
erty ownership issues.

In addition, redevelopment activities are very costly, with a typ-
ical project costing over $5 million.

While the recently enacted EPA brownfields legislation aggres-
sively addresses many of these impediments, such as the liability
concerns and funding for assessment and cleanup, there is still a
significant void in funding for redevelopment activities, including
planning and technical assistance.

By establishing the new EDA program, local organizations would
have potential support for activities that extend beyond the tradi-
tional cleanup efforts. Local communities could pursue strategies
for taking previously productive industrial and commercial facili-
ties and returning them to viable economic centers.

This, in turn, represents the best of both worlds, creating jobs
and increasing local revenue, while also raising community pride,
promoting sustainable development practices, and encouraging re-
investment in older areas.

Second, Mr. Chairman, the EDA brownfields program would help
regional development organizations and local governments incor-
porate redevelopment efforts into their comprehensive economic de-
velopment strategies. Currently, EDA provides seed funding for
local communities, predominately through the 325 economic devel-
opment districts, to prepare the comprehensive strategies that bal-
ance the environment and economic growth.

We believe that the legislation takes the right approach by pro-
viding supplemental planning assistance, instead of simply man-
dating another requirement in the current planning process.
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It also makes sense to use economic development districts for
planning and capacity building. This model builds professional ex-
pertise on a regional basis, instead of working individually with cit-
ies and counties. The national network of districts serves over
2,000 counties and 15,000 small cities and townships.

Third, Mr. Chairman, the proposed legislation would allow EDA
to continue its successful brownfields redevelopment work without
depleting its resources that are so desperately needed for the infra-
structure needs of many of our small communities. Since 1997,
EDA has invested more than a quarter of a billion dollars in over
250 brownfield redevelopment projects nationwide. However, we
have little reassurance that the Agency can sustain this level of in-
vestment, especially given the existing appropriations and author-
ization caps.

By establishing a specific program for brownfields redevelop-
ment, the Agency would be given the stability and the sustain-
ability required to meet the growing needs of all communities, in-
cluding both urban and rural areas.

By separating the program, the Agency would also be better posi-
tioned to assist distressed communities with their very pressing
needs, whether it is recovering from a natural disaster, responding
to a plant closing, or expanding existing businesses.

While many of the Nation’s urban and suburban areas have en-
joyed economic prosperity in recent years, there are still hundreds
of small communities struggling to enter or re-enter the economic
mainstream. Oftentimes, EDA is the only Federal Agency that can
truly help these smaller distressed communities.

Over the past 35 years, EDA has developed a very successful
track record in partnering with other Federal agencies and local
communities, including regional development organizations, to revi-
talize, upgrade, and expand former commercial sites into industrial
facilities. This work has resulted in the creation of quality jobs and
expanded tax base for local governments, and a better quality of
life for our area residents.

In conclusion, Mr. Chairman, we strongly believe that the ex-
panded brownfields program would be a valuable addition to the
EDA tool box. The legislation would significantly strengthen the
current portfolio of Federal brownfields programs, and it would
allow regional development organizations and their partners to in-
corporate brownfield redevelopment efforts into the identified
projects through the comprehensive economic development strat-
egy, and it would allow EDA to continue its brownfields work with-
out depleting resources for its other job creation programs.

Mr. Chairman and members of the committee, thank you for the
opportunity to testify today on behalf of NADO, and I would wel-
come any questions you might have.

Senator JEFFORDS. Thank you.

We thank all of you for very excellent testimony, and some dis-
agreement, which is good. That’s how we get things done in a bet-
ter and more efficient way.

I'm going to pick on my good Vermonter first here. Ms.
Humstone, can you tell me about the polling you have done evalu-
ating citizen awareness of sprawl and desire for changing those
growth patterns? What are the implications of that data?
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Ms. HUMSTONE. Mr. Chairman, we have been doing polling since
1998, pretty much on an annual basis, with the University of
Vermont helping us, and what we’ve found is the percentage of
Vermonters who have heard of Sprawl development has dramati-
cally increased to well above 70 percent, and, interestingly, in the
Northeast Kingdom, which, as you know, is one of our most under-
populated areas and economically depressed, that percentage has
really leaped during those 3 years of polling.

In terms of the need to take action against sprawl, when asked
that question, “Do you feel there’s a need to take action against
sprawl,” we have found very consistently that around 60 to 66 per-
cent of Vermonters feel there is need to take action against sprawl
in our polling.

In addition, if you look at some of the national polling by the
American Planning Association, I believe it is around 78 percent
feel that it is important at the Federal level that steps be taken
to promote smart growth, as well.

So we feel that there is a strong grassroots support for what we
are working on in the State, and we also see that in our legisla-
ture, as well. They’ve very much supported a development cabinet
in the Governor’s office that would coordinate State investments.
They also have supported a downtown program that would provide
incentives for more growth downtown and, in addition, have contin-
ually supported our Vermont Housing Conservation Board, which
provides money for affordable housing and land conservation, even
in very lean times. So we see that there is strong support reflected
both among citizens and the legislature, as well.

Senator JEFFORDS. How do you respond to the perception that
small States like Vermont don’t really have any problems with
sprawl?

Ms. HUMSTONE. That is a continual problem, and actually that’s
one reason why I wrote the book “Above and Beyond,” because we
wanted to show through aerial photography that we have problems
with sprawl. It is different. It’s not going to look like Atlanta. It’s
not going to look like Long Island. Rural sprawl tends to be frag-
mentation of natural resources, the breaking up of farmland into
large lots, or linear commercial development along highways that
causes congestion and ruins the scenic beauty of our State. When
people come to Vermont, they come there for the scenic beauty and
our wonderful small towns, and what we found is that with sprawl
we're losing the vitality in these small towns and our highways are
becoming congested and certainly not as pretty as they once were.

Senator JEFFORDS. Thank you.

Ms. Anderson, you mentioned in your testimony that higher-den-
sity housing has often been overlooked. Why do you think that is?

Ms. ANDERSON. Anecdotally, I can give you information from the
area that I come from, which is Raleigh-Durham. We have an MSA
there of well over a million people, and yet there are as many as
a dozen jurisdictions in which I might be seeking a rezoning or an
approval for a higher-density project. So, as you can imagine, when
you take an area of that size and you break it down into 10 to 15
local jurisdictions, they are often working with land use plans that
are maybe the first one they've ever had since the beginning of
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ti}rlne,dor plans that need to be updated, plans that need to think
ahead.

As an example, we are trying to have a project of about 60 units
to the acre approved in Durham, NC. We should have known this,
I suppose, but when we went to submit, we realized that their zon-
ing ordinance didn’t contemplate any multi-family housing in ex-
cess of 20 units to the acre. So to propose a project at 60 took ev-
eryone by surprise, and we spent months working with civil engi-
neers, architects, planners to try to help the city of Durham draft
a new zoning ordinance which would include high density.

So in many instances high density has been overlooked because
it has never really been contemplated, even in areas where I think
many of you might say, “Well, Raleigh-Durham surely has high-
density housing,” and, in fact, it does not.

So I believe this bill could help groups like these smaller towns
and municipalities create plans that effectively deal with high den-
sity. Durham specifically tried to travel to other cities to see what
they were doing in other cities, but there are time pressures, and
once an application is submitted the staff has to respond quickly.

So we now have an ordinance in Durham that will carry capacity
for 20, 40, 60, or even 80 units to the acre, but I'm confident that
those planners need to work on the specifics. They were concerned
about how to set open space requirements, parking limits, setbacks,
buffers. All of the minutia that went into those higher categories
were difficult for them to figure out, and our project has been the
test case and we’ll see how it works.

I think a lot of municipalities just don’t have capacity in their
code for high density.

Senator JEFFORDS. We look forward to talking to you again to see
how it works.

Ms. ANDERSON. We do, as well. Thanks.

Senator JEFFORDS. Mr. Chen, many people have suggested that
smart growth and affordable housing are mutually exclusive. Have
you found that to be the case?

Mr. CHEN. No, we have not found that to be the case. If you look
at the membership of our coalition, I think you will see that there
are a great number of people who advocate for smart growth and
affordable housing all working together.

This is actually an issue that has generated a great deal of heat,
and that’s why I was so pleased to see the Brookings Institution
produce a report just last month that shed some light on the issue.

For starters, the Brookings Institution looked only at the aca-
demically juried research on this question of whether or not growth
management affects affordable housing, and they found that over-
whelmingly, the major factor that affects housing prices is the mar-
ket—in other words, market demand. If you have a hot housing
market, then prices will go up.

They found that growth management measures such as zoning
and planning and others tend to have a very small impact, if any,
on housing prices. In fact, they looked specifically at Oregon, at a
number of studies there, and found that the increase of jobs and
economic activity in the Portland area, in particular, tended to
raise housing prices in that area, and that the urban growth
boundary, did not have such an impact.
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The study also concluded that, based on the research that’s out
there, the current system of sprawl development does not serve our
purposes very well when it comes to affordable housing. It tends
to lead to exclusionary housing measures and generally a very low
supply of affordable housing.

The report’s authors do argue that, in fact, well-maintained, good
growth management strategies can, in fact, increase affordable
housing production, and particularly if measures such as Mont-
gomery County’s inclusionary housing measure are implemented.

Senator JEFFORDS. With Federal, State, and local governments
facing tight budgets, is small [sic] growth really an area that we
should be venturing into right now?

Mr. CHEN. Well, that’s a great question. Smart growth, as you
may have heard from the couple of examples that I've mentioned,
is about the efficient use of natural and economic resources. In
Utah, for example, we saw a savings of $4.6 billion in infrastruc-
ture costs. Thanks to the scenario planning that they’ve conducted
down there, in Atlanta we see a reduction in traffic and accom-
panying problems.

What is interesting about smart growth is that not only is it very
important to conserve these resources, but I think that commu-
nities are really calling for tools that they can use to more effi-
ciently use their resources. The Community Character Act certainly
does that.

I also think that at this time, when we are in an economic reces-
sion, we especially need economic stimulation of the right kind,
and, in particular, the brownfields bill that we are discussing today
offers that type of assistance.

Senator JEFFORDS. Mr. Garczyinski, do you believe that the Fed-
eral role in land use planning is any greater in these bills than the
numerous tax credits, developer incentives, and Federal grant pro-
grams already in existence that aid current development patterns?

Mr. GARCZYNSKI. I think typically the restrictions in Federal
housing programs are imposed on builders through insurance re-
quirements or financing requirements and regulations, but here
you’re getting into the very fundamental question of land use pol-
icy, so that’s where I think the difference comes.

Senator JEFFORDS. Mary Lou, I am interested in hearing more
about the challenges you face in coordinating economic develop-
ment among the seven counties. What is your biggest challenge?
What tool or resources besides funding, which we always know is
one without asking, would make your job easier?

Ms. BENTLEY. Oh, my. Am I still limited to 5 minutes, Mr. Chair-
man?

In our case in Nevada, we have not been directly, as an organiza-
tion, involved in a brownfields project for several reasons. One, as
I stated earlier in my testimony, we are organized as a Nevada not-
for-profit association. We are not a 501(C)(3), and there is no State
legislation that recognizes or grants our organization any par-
ticular standing. We are there because our members see some ben-
efit to having us there, and we are there because we are a des-
ignated EDA planning district.

Because we don’t have that kind of legal standing and because
we are not a 501(C)(3), we have not been able to get into the EPA
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assessment program. One of our communities, our board endorsed
their application, and through the State of Nevada they completed
an assessment of a particular site that they are dealing with right
now. Legislation that would move this into the EDA arena and
would recognize the economic development districts would allow
our board then to take a look at brownfields on a regional basis,
without having to change the legal status of the organization or
change any legislation at our State level that might be something
they might regret later.

Senator JEFFORDS. Senator Chafee.

Senator CHAFEE. Thank you, Mr. Chairman.

I second your motion that it is good to have dissenting views.
That’s why we have hearings.

Hopefully we can improve the bills to meet some of your criti-
cisms and hopefully get your endorsement. I'm sure you have been
at public hearings, as I have, both kinds—those that last until 1
o’clock or 2 o’clock in the morning by all the angry neighbors out
there ranting and raving until the wee hours opposed to a project,
whether it’s the density or just compatibility to their neighborhood,
and then also been at public hearings where there’s one or two peo-
ple carefully looking at the plans and silently walking out of the
room. I think the difference there is that if there is a master plan
bought into by everybody, then when the projects come forward
that do concur with the plan then there’s not a lot of controversy,
whether it is the density or the landscape design.

Senator JEFFORDS. Goodbye.

Senator CHAFEE [assuming chair]. Thank you. Very good ques-
tions. Thank you.

It is a lot easier for both the developer and the neighborhood to
see growth in a community, and, as Mr. Chen said, we want it to
be smart growth, and that’s the object also with the Community
Character Act. Whether it is Vermont, just a rural area that’s see-
ing growth, or whether, as I mentioned, some of the western States
that are just seeing enormous growth and how it is planned, and
so when the developer does come forward there are some param-
eters that everybody is agreed to in a planning process, and the de-
veloper knows that the next fellow that comes 2 weeks later is
going to have to conform with those parameters, and it is much
easier for them.

I have been at both kinds of hearings, and I can say it’s a lot
easier to have the 45-minute hearing with not a lot of raised voices
and not the officials, whether it is on the zoning board or the city
council or whatever it might be, perspiring in front of their angry
constituents.

I would just look forward to working with you on that bill and
hopefully get your endorsement. I think Senator Jeffords had some
good questions, and I appreciate your testimony and look forward
to working with you and hopefully get a bill that will get
everybody’s approval and pass the Senate and the House and get
the President’s signature on both bills.

Thank you very much.

I guess I have the gavel, so I'm going to tape it. Thank you.

[Whereupon, at 11 a.m., the committee was adjourned, to recon-
vene at the call of the chair.
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[Additional statements submitted for the record follow:]

STATEMENT OF SENATOR BEN NIGHTHORSE CAMPBELL, U.S. SENATOR FROM THE
STATE OF COLORADO

Thank you Mr. Chairman.

As we know, Brownfields are an ongoing concern in this country and specifically
in my home State of Colorado. So far, this program has been very successful in its
goal of revitalizing abandoned, idled, or under-used industrial and commercial facili-
ties.

While these areas pose a low public health risk, they are often avoided by devel-
opers because of cleanup costs and potential liability. This designation has expanded
as Superfund has, for the most part, already cleaned up the worst hazardous waste
sites in the Nation.

The Brownfields program is instrumental in achieving the goal of cleaning up
these less-hazardous areas by relieving the liability burdens on contiguous property
owners, prospective purchasers, and innocent landowners. This is of increasing im-
portance as cities expand into these former industrial areas. My home State of Colo-
rado is home to Denver’s Jefferson County, currently the third-largest growing in
the Nation. It is vital that we make these lands usable by reducing potential health-
risks to our citizens.

In fact, the city of Denver was recently named a Brownfield Showcase Commu-
nity. These Brownfield Showcase Communities have three main goals:

1. To promote environmental protection, economic redevelopment, and community
revitalization through the assessment, cleanup, and sustainable reuse of
Brownfields.

2. To link Federal, State, local and non-governmental action supporting commu-
nity efforts to restore and reuse Brownfields.

3. To develop national models demonstrating the positive results of public and pri-
vate collaboration addressing Brownfield challenges.

I look forward to working with my colleague, Senator Levin, on this bill (S. 1079),
which addresses issues affecting our nation’s communities and seeks to aid their ef-
forts to revamp abandoned Brownfield sites by providing new incentives and needed
reform to expedite the process of mending these properties, especially since Denver
has an estimated 100 Brownfield sites.

Now that there is a new administration and a fresh outlook on our environment
and natural resources, I look forward to working with all of the interested parties
to form a consensus on this issue.

It is of great importance that we provide the necessary relief to the many cities
faced with the cleanup of Brownfields, and empower States to assist in shepherding
the cleanup effort.

Thank you Mr. Chairman.

STATEMENT OF DAVID A. SAMPSON, ASSISTANT SECRETARY FOR ECcONOMIC
DEVELOPMENT, U.S. DEPARTMENT OF COMMERCE

Chairman Jeffords, Senator Smith, members of the committee:

Thank you for this opportunity to appear before the Environment and Public
Works Committee regarding the Economic Development Administration’s role sup-
porting brownfields revitalization and development planning.

The Administration, the Department of Commerce (DOC), and the Economic De-
velopment Administration (EDA) recognize the need for brownfield revitalization
and strategic land-use planning objectives that are the focus of S. 1079, the
Brownfield Site Redevelopment Assistance Act and S. 975, the Community Char-
acter Act of 2001. EDA has an established record of working with local stakeholders
to redevelop and reuse brownfields and has partnered with the Environmental Pro-
tection Agency (EPA) to provide assistance similar to what is outlined in these bills.
The President has announced that his fiscal year 2003 budget will double the funds
available through EPA in fiscal year 2002 from $98 million to $200 million—to help
States and communities around the country cleanup and revitalize brownfield sites.
However, given the demands on the Federal budget to fight the war on terrorism
and safeguard our national and homeland security, the Administration cannot sup-
gm:it the additional funding beyond the increased funding already in the President’s

udget.

In addition, brownfield redevelopment and land use planning must be addressed
through community-driven, market-based approaches instead of a centralized ap-
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proach. We must focus our efforts on leveraging existing resources and authorities
at the Federal, State, and local levels to support market-based solutions.

In the economic development arena, free markets, community organizations, pri-
vate industry, and local governments are the drivers of successful long-term eco-
nomic opportunity. It is the private sector that has the financial resources necessary
to revitalize our communities and create jobs and wealth in America. Therefore, it
is the Federal Government’s role to create an environment that allows local govern-
ments to partner with private industry by encouraging market-based solutions that
attract private sector investment to revitalize America’s communities.

This strategy lies at the heart of EDA’s mission to help our partners across the
Nation create wealth and minimize poverty by promoting a favorable business envi-
ronment to attract private capital investment and create higher-skill, higher-wage
jobs. This approach is consistent with the Administration’s vision that government
should be active, but limited; engaged, but not overbearing. Government has a role
to play in brownfields redevelopment and strategic economic development planning
by creating an environment where private sector solutions can be realized.

Successful regions build on their inherited assets such as geography, climate, pop-
ulation, research centers, companies, governmental organizations, to create special-
ized economies that both differ from other regions and offer comparative advantages
to local companies.

HISTORY OF EDA/DOC BROWNFIELDS REDEVELOPMENT ASSISTANCE

The Economic Development Administration (EDA) has a longstanding role in sup-
porting the economic redevelopment of abandoned, idled, and contaminated indus-
trial and commercial sites. Since 1997, EDA has invested over a quarter of a billion
dollars in more than 250 brownfield redevelopment projects. Last year alone, EDA
invested $55 million in 58 brownfield projects, that is close to the level authorized
in S. 1079.

EDA’s flexible economic development program tools have assisted local govern-
ments, nonprofit organizations, and regional Economic Development Districts in
overcoming their brownfields revitalization challenges. Under existing statutory au-
thority, EDA provides assistance to brownfields-impacted communities designed to
achieve long-term economic revitalization. In assisting with brownfields redevelop-
ment activities, EDA has used a variety of different program tools to address var-
ious phases of brownfields redevelopment, including:

* Providing targeted planning and technical assistance investments to support
market feasibility studies and geographic information system (GIS) inventories of
brownfields;

* Assisting communities with infrastructure investments to rehabilitate land and
buildings, attract private capital investment that in turn creates jobs; and

¢ Making investments to capitalize local revolving loan funds used to provide gap
financing in support of local business development.

In my brief tenure at the helm of EDA, I have visited several brownfield sites and
have viewed first hand the powerful economic transformation that can occur when
previously constrained market forces are unleashed. For example, at the former
Fitzsimons Army Medical Center in Denver, Colorado, a BRAC closure and
brownfield site, EDA has invested $9.4 million to replace the 4,000 jobs and $192
million in annual expenditures lost to the Aurora community.

The site is currently being transformed into a new employment center with 25,000
jobs anchored by a new medical campus for the University of Colorado and a 160-
acre bioscience research and development park. The bioscience research and devel-
opment park is the first of its kind west of the Mississippi. The new work force al-
ready exceeds 2,000 people, with a projected full replacement of jobs lost by 2004.

More than $500 million in construction is completed or underway, and ten bio-
technology companies have already located at Fitzsimons. Major private invest-
ments include a $55 million gift for a clinical complex and $18 million in venture
capital for the largest biotech company located in the business incubator on the site.
Total private investment to date is estimated to be well over $100 million.

EDA has been a longtime supporter of the Environmental Protection Agency’s
(EPA) Brownfields Initiative and was the first Federal agency to enter into a part-
nership agreement with EPA—signing a memorandum of understanding (MOU) in
1995.

Pursuant to this partnership, EPA funds a Brownfields Coordinator position in
EDA headquarters to enhance communication and coordination among the two
agencies, and our prospective applicant beneficiaries. This unprecedented level of co-
operation between two Federal agencies, with markedly different missions, has es-
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tablished a new model for intergovernmental collaboration and effective delivery of
assistance to local communities.

Another part of the Department of Commerce, the National Oceanic and Atmos-
pheric Administration (NOAA), has also been involved in the cleanup and redevelop-
ment of brownfield sites. NOAA is the Nation’s primary coastal steward and the
Agency has worked to improve our Nation’s coastal areas and resources in a number
of areas. NOAA programs are working at coastal brownfield sites to sponsor local
workshops focusing on brownfields restoration; revitalizing waterfronts and redevel-
oping sites through effective coastal zone management; and providing advice to com-
munities on cleaning up and restoring contaminated coastal areas. For example,
NOAA is sponsoring a Brownfields Showcase Community coordinator for the city of
New Bedford, MA to work on the joint EPA and NOAA issues. This coordinator is
assisting the local brownfields task force in cleaning up and restoring brownfields
sites in the city. NOAA works with a number of other local communities to deliver
tools and services that promote effective local decisionmaking to revitalize local
economies and communities. EDA and NOAA are looking at ways to enhance what
our two agencies, as part of DOC, can bring to these communities.

Despite these efforts, we recognize the need for a more comprehensive approach
to dealing with brownfields redevelopment across the Nation. Toward this end, the
Department of Commerce and the Environmental Protection Agency are drafting a
memorandum of understanding that empowers all DOC bureaus to partner with
EPA to comprehensively address brownfields redevelopment. This partnership
would allow DOC and EPA to provide additional assistance to brownfields-impacted
communities across the country.

CURRENT CHALLENGES IN BROWNFIELD REDEVELOPMENT

As the President stated upon signing EPA’s landmark brownfields legislation in
January, we believe the key to effectively and efficiently addressing the brownfields
development challenges facing our nation’s communities is for the Federal Govern-
ment to pursue a more cooperative common sense approach. This brownfields legis-
lation was passed with the support from both Republicans and Democrats. Notably,
the legislation recognizes and supports State efforts directed at regulatory relief and
market-based incentives for redevelopment.

An example of an effective market-based incentive that we strongly support, not
included in EPA’s legislation, is the brownfields tax incentive. This incentive allows
for environmental cleanup costs to be fully deducted in the year they are incurred,
rather than being amortized and depreciated over the life of the property. Under
current law, favorable tax treatment for the contamination cleanup costs will expire
at the end of 2003. As proposed in the President’s fiscal year 2003 budget, the Ad-
ministration believes that the brownfields tax incentive should be made permanent.
According to government estimates, the $300 million annual investment in the
brownfields tax incentive will leverage approximately $2 billion in private invest-
ment and return 4,000 brownfields to productive use.

The Administration believes brownfields redevelopment is about reclaiming land
and returning it to productive use by encouraging private sector investments that
will create jobs, rejuvenate local tax roles, and support sustainable use of restored
natural resources. Public policy in this area should focus on incentives to encourage
entrepreneurs and developers to invest in and revitalize brownfields sites. Further-
more, it is essential that we engage in collaborative partnerships and leverage fund-
ing through existing programs to provide assistance to brownfields-impacted com-
munities.

Given the scope and complexity of brownfields throughout the United States, one
program, agency, or organization is not able to adequately address the multitude of
issues involved in brownfields redevelopment. Therefore, the best approach to ad-
dress this complex problem is through an enhanced coordination between Federal
agencies and leveraging existing assets at the Federal, State, and local levels which
create an environment that attracts private sector investment. The collaboration of
all parties will result in the redevelopment of brownfields, new jobs and a cleaner
environment.

An example of Federal agencies coordinating their efforts and assets is the na-
tional Brownfields Showcase Communities Initiative that has provided technical as-
sistance and resources from more than 20 Federal agencies to selected communities
grappling with brownfields issues.

ADDRESSING THE BROWNFIELD SITE REDEVELOPMENT ASSISTANCE ACT OF 2001 (S. 1079)

S. 1079 recognizes EDA’s historic role in supporting national brownfields revital-
ization efforts through planning, technical assistance, infrastructure construction,
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and revolving loan fund development tools. With EPA focused on the front-end as-
sessment and cleanup of brownfields, and EDA focused on the back-end redevelop-
ment and revitalization of sites, we believe this model partnership is the proper ve-
hicle to address the nation’s brownfields challenges. Recognizing the success of this
partnership, EDA and NOAA will work to strengthen collaboration with EPA and
other partners on the revitalization of brownfields-impacted areas.

While there are many parallels between this legislation and EDA’s current efforts
to support brownfields revitalization activities, portions of this bill represent a broad
departure from EDA’s mission. For example, the legislation calls for EDA to “create
parks, playgrounds, and recreational facilities.” This type of development falls out-
side of EDA’s principle mission as authorized by Congress.

Finally, we are concerned that S. 1079 calls for resources that are not included
in the President’s budget. We believe that the objectives of this legislation can be
best attained within current budgetary resources through improved coordination of
existing programs, a market-based tax incentive approach, and a locally driven de-
velopment process where community and business leaders come together to address
economic and environmental needs.

THE COMMUNITY CHARACTER ACT OF 2001 (S. 975)

The committee has also asked me to comment on the Community Character Act.
In recent years, concerns have been raised regarding the kinds of development oc-
curring in America’s suburban communities. Concern exists that development is oc-
curring in a way that detracts from quality of life as characterized by traffic conges-
tion, air and water pollution, and unfocused and unattractive development.

This problem is addressed through local community planning with a focus on in-
vestments that look beyond the immediate economic horizon and anticipate eco-
nomic changes in the local regional economy and embrace market-based rigorous de-
velopment standards.

HISTORY OF EDA/DOC SUPPORT FOR LOCAL PLANNING

Comprehensive market-based local and regional planning is an essential compo-
nent of successful economic development. Effective planning creates a road map for
communities to grow and develop with a focused approach toward creating higher-
skill, higher-wage jobs.

For almost 40 years, economic development planning has been a cornerstone of
EDA’s development programs. During this time EDA has found that effective eco-
nomic development planning is accomplished at the local level. Other than special
circumstances such as coastal zone management planning, as a general rule, States
are too far removed from local history, background, and circumstances involving
land use planning to reasonably find solutions to what are frequently unique local
circumstances. Local stakeholders are best able to effectively identify and analyze
local problems and opportunities, and implement the vision of the community.

EDA is currently involved in and committed to local planning through its Partner-
ship Planning program, which supports 325 multi-county Economic Development
Districts and 59 American Indian tribes and Alaska Native villages. Since 1997,
EDA has provided planning activities matching the level of funding that would be
provided through the Community Character Act. Last year alone, EDA provided
over $18 million to Economic Development Districts and more than $2.5 million to
American Indian tribes through the Partnership Planning program. This program
provided approximately $100 million in assistance to support regional development.
Last year, EDA made 49 short term planning investments totaling almost $3 mil-
lion; 26 of these investments were to regional planning districts, 14 to urban areas,
and 9 directly to States.

This process supports local planning by encouraging development of a regional
comprehensive economic development strategy (CEDS). The CEDS process is de-
signed to guide the economic growth of an area through an inclusive and dynamic
process that coordinates the efforts of community organizations, local governments,
and private industry concerned with economic development.

While our CEDS process is a prerequisite for EDA infrastructure construction as-
sistance, its greater value to communities is the development of a strategic vision
as well as a capacity-building program. While not prescriptive, local communities
developing CEDS are encouraged to address economic issues and opportunities in
a manner that promotes economic development, fosters effective transportation ac-
cess, enhances and protects the environment, and balances resources through sound
management.

Fundamental to the success of the CEDS process is that regional strategies are
market-based and recognize that each community or region must craft an economic



34

development plan that focuses on its unique strengths. These local strategies then
translate into a holistic approach to local land use planning by considering multiple
issues of concern by community stakeholders, including job creation, environmental
protection, transportation options, and public works investments, among others.

In addition, NOAA, under its Coastal Zone Management Act responsibilities, has
a 30-year history of working with coastal States to support effective local planning.
Coastal zone management plans provide a framework for successful economic devel-
opment and the maintenance of environmental quality at the State and local level.
Thirty-three coastal States and territories, covering 99 percent of our Nation’s ocean
and Great Lakes coasts, have approved coastal zone management plans.

ADDRESSING THE COMMUNITY CHARACTER ACT OF 2001 (S. 975)

The Community of Character Act proposes new funding to establish a grant pro-
gram to promote comprehensive land use planning at the State, tribal, and local lev-
els. The bill would authorize $25 million each year, for 5 years at the State level
for planning activities. The Administration cannot support S. 975 because it calls
for resources that are not included in the President’s budget to support activities
that can be accomplished through existing authorities and appropriations, and a
centralized approach to land use planning is not the most effective solution to ad-
dress issues of sprawl and unfocused economic development.

Rigorous development standards in land use planning, which are market-based,
locally defined, and focused beyond the immediate economic horizon, are good busi-
ness. While quality of life issues surrounding poor land use planning in America’s
suburbs are a growing concern, the most effective approach to land use planning is
to create a locally devised plan that is market-based in its focus.

EDA’s experience has proven local planning efforts work. As I stated earlier in
my testimony, EDA’s planning grants require the participation of local economic de-
velopment stakeholders including community organizations, local governments, and
private industry. Ultimately, this process must involve leveraging public, private
and community resources, to achieve a commonly held vision for the community.
This approach will allow for different local planning views to be considered, result-
ing in market-based planning that is flexible enough to accommodate innovation.

This market-based approach is currently addressing the concerns about sprawl
throughout the country. Developers are using cutting-edge designs that mitigate the
unpleasant aspects of sprawl, while satisfying citizens’ demands for clean and con-
venient communities. Markets are naturally driving developers toward high-end de-
velopment standards demanded by consumer interest in development designs that
reflect their desire for pleasing aesthetic environments, convenience, safety, and af-
fordability. In the end, a market is more than a place; it is a process.

EDA, for example, has been actively involved in supporting eco-industrial develop-
ment as a preferred redevelopment technique for brownfields impacted areas and
has supported many of the nation’s early efforts in this regard. Eco-industrial devel-
opment emphasizes synergistic corporate relationships and closed loop industrial
systems, where the waste product of one industry is used as input for another. Eco-
industrial development takes many forms, but the overarching goal is to catalyze
local economic growth through cost saving, performance based long-term develop-
ment approaches. Fundamental to this concept is the use of high-end development
standards.

There are several innovative approaches in the marketplace addressing eco-indus-
trial development. For example, The Londonderry, New Hampshire Ecological In-
dustrial Park is a successful example of the eco-industrial concept. The anchor ten-
ant for this industrial park is a 720 mega-watt combined cycle natural gas power
plant that will use treated wastewater from the neighboring city of Manchester for
cooling as part of a closed-loop industrial system. The industrial park is located ad-
jacent to several residential areas and was developed through a market-based local
planning process that included government, private-sector, and community partici-
pants. As such, the park includes 100 acres of permanently protected open space
and other aesthetic amenities providing value added benefits to tenants and the sur-
rounding community.

Another innovation in the marketplace is the emergence of environmentally sen-
sitive development. This emerging market niche marries real estate development
with natural and rural amenities. Typically, some portion of these “eco-develop-
ments,” as they are known, is set aside as community space while the remainder
is divided up for commercial and residential uses. An example of this kind of devel-
opment is Prairie Crossing in Grayslake, Illinois located between Chicago and Mil-
waukee. This development incorporates agricultural production and open space pres-
ervation in a model that allows developers to realize returns in the top quartile of
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the area real estate market. Development in Prairie Crossing is holistically inte-
grated with the natural environment including 150 acres of agricultural land and
community gardens; 228 acres of lakes, wetlands, meadows, and prairies; and 15
miles of hiking trails.

CONCLUSION

This Administration will continue to work for the American people to protect the
quality of our air, land, and water, while building on the premise that environ-
mental protection and economic prosperity go hand in hand. It is important to pro-
vide flexibility to States and local communities to craft solutions that address their
unique situations. Further, legal obstacles to clean up brownfields should be re-
moved, brownfield tax incentives made permanent, and Federal financial assistance
made more effective by cutting red tape. Brownfields cleanup, restoration, and rede-
velopment are important because they revitalize communities by improving public
h%alth and environmental conditions, boosting local property tax rolls, and creating
jobs.

In all aspects of its development and implementation, economic development must
be addressed at the local level if it is to be successful in its objectives of creating
wealth and minimizing poverty by promoting a favorable business environment to
attract private capital investment and job opportunities.

By working together with State and local communities, leveraging the Federal
Government’s current resources, and coordinating the efforts among agencies, we
can work effectively to create a market-based approach to develop and revitalize
communities across the Nation.

Thank you for allowing me to testify before you today. I would be pleased to an-
swer any questions that you may have.

RESPONSES BY DAVID SAMPSON TO ADDITIONAL QUESTIONS FROM SENATOR JEFFORDS

Question 1. In the past, EDA identified brownfields, and Environmental Protec-
tion Agency (EPA) designated Brownfields Assessment Pilots in particular, as stra-
tegic funding priorities in the agency’s Notice of Funding Availability (NOFA). I note
this year, that brownfields redevelopment is no longer listed as a funding priority.
Can you tell me why? Without brownfields redevelopment as a specific priority, how
does EDA plan to maintain its commitment to work with communities, States and
other Federal agencies on brownfields redevelopment?

Response. Each year EDA establishes its investment priorities in the Notice of
Funding Availability (NOFA) based on a variety of factors, including the exigencies
of the nation’s contemporary economic conditions; the emergence of new effective
models to address poverty and economic distress; and Administration policy prior-
ities. For example, EDA’s fiscal year (FY) 2002 NOFA prioritizes investments that
assist communities in developing and implementing economic adjustment strategies
in response to sudden and severe economic dislocations. Such economic adjustment
strategies leverage regional assets and support community and faith-based social
entrepreneurship.

Brownfields redevelopment remains a top priority of EDA and the Administration.
In EDA’s fiscal year 2002 NOFA, we highlight brownfields redevelopment together
with technology-led development, and eco-industrial development as one of three
principal investment types the Agency is interested in under its Public Works and
Economic Development Facilities Assistance program. Brownfields transactions, in
fact, have always been encouraged because from an economic efficiency standpoint
they take advantage of readily available infrastructure and markets.

The EDA has a longstanding role in supporting the economic redevelopment of
abandoned, idled, and contaminated industrial and commercial sites. Since 1997,
EDA has invested over a quarter of a billion dollars in more than 250 brownfield
redevelopment projects. Last year alone, EDA invested $55 million in 58 brownfield
projects, that is close to the level authorized in S. 1079. Furthermore, EDA has been
a longtime supporter of the Environmental Protection Agency’s (EPA) Brownfields
Initiative and was the first Federal agency to enter into a partnership agreement
with EPA—signing a memorandum of understanding (MOU) in 1995.

Pursuant to this partnership, EPA funds a Brownfields Coordinator position in
EDA headquarters to enhance communication and coordination among the two
agencies, and our prospective applicant beneficiaries. This unprecedented level of co-
operation between two Federal agencies, with markedly different missions, has es-
tablished a new model for intergovernmental collaboration and effective delivery of
assistance to local communities.
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Question 2. The objective of S. 1079 is to ensure that EDA is able to help commu-
nities promote brownfields redevelopment and economic revitalization and to im-
prove coordination. It also allows a greater number of community partners such as
universities, non-profit organizations, and regional councils, help spur revitalization.
Funding issues aside, would this authority help EDA work with communities on
brownfields redevelopment and job creation?

Response. Through its existing statutory authority and appropriations, EDA cur-
rently has the ability and resources necessary to support national brownfields revi-
talization activities including community partners such as universities, non-profit
organizations, and regional councils. In fulfilling its mission, EDA is guided by the
basic principle that local communities must be the drivers of their own economic de-
velopment and revitalization strategies. Based on these locally and regionally devel-
oped strategies, EDA responds to local economic development needs that are con-
sistent with the agency’s statutory requirements and established investment prior-
ities. Under EDA’s highly responsive investment strategy, the Agency has naturally
been funding more brownfields revitalization activities as national needs have in-
creased. Since EDA already has the necessary flexibility in its authorization to ad-
gresg Brownfields requirements, new authorities in separate legislation would be re-

undant.

Question 3. EDA’s NOFA this year includes seven new investment criteria. How
do you think these new investment criteria will influence funding of brownfield
projects at EDA? In what ways will the use of these criteria impact the selection
of the kinds of brownfield projects that EDA has historically funded? I am concerned
that many brownfields are located in poor market areas and therefore these new
criteria may be a barrier to brownfields redevelopment. Do you anticipate a change
in the number of projects that will be funded, relative to previous years, as a result
of the use of these new criteria?

Response. Application of the guidelines will lead investment decisions to be based
on outcomes such as value-added employment and private sector investment. The
investment criteria will ensure that those brownfields redevelopment projects se-
lected for funding will have a higher likelihood of success and provide a greater re-
turn on taxpayer investment. EDA does not anticipate a significant change in the
number of brownfields projects that will be funded this fiscal year relative to recent
years; however, because EDA investments are based on locally driven needs, the
number and aggregate amount of funding does vary from year to year. During the

eriod from fiscal year 1997 through 2001 EDA funded a high of 78 projects totaling
579 million (1998) and a low of 31 projects totaling $35 million (1997). We expect
that future EDA investments will fall within this range. Furthermore, we believe
that in conjunction with the resources requested in the President’s fiscal year 2003
Budget for the EPA, and as a result of developers ability to continue taking advan-
tage of the Brownfields Tax Incentive through fiscal year 2003, that EDA will be
able to identify numerous prospective brownfields investments that meet the Agen-
cy’s new investment criteria.

Question 4. Could you please provide an example from EDA’s current brownfields
projects that you believe meets these new investment criteria, and an example of
a project that you feel does not, explaining why in both instances.

Response. The redevelopment of the Fitzsimons Army Medical Center is an exam-
ple of a project that meets EDA’s Investment Policy Guidelines. At this BRAC clo-
sure and brownfield site, EDA has invested $9.4 million to replace the 4,000 jobs
and $192 million in annual expenditures lost to the Aurora community. The site is
currently being transformed into a new employment center with 25,000 jobs an-
chored by a new medical campus for the University of Colorado and a 160-acre bio-
science research and development park. The new work force already exceeds 2,000
people, with a projected full replacement of lost jobs lost by 2004. More than $500
million in construction is completed or underway, and ten biotechnology companies
have already located at Fitzsimons. Major private investments include a $55 million
gift for a clinical complex and $18 million in venture capital for the largest biotech
company located in the business incubator on the site. Total private investment to
date is estimated to be well over $100 million.

An early EDA brownfield redevelopment investment that meets EDA’s Investment
Policy Guidelines is the Cornerstone Partnership Project in Wellston, Missouri.
Many of the community’s WWII-era employers left a legacy of environmental con-
tamination from their former industrial activities including significant levels of
PCBs. EDA investments in Wellston began in 1984, and have totaled over $8.9 mil-
lion for infrastructure and rehabilitation of an existing building to create the Ad-
vanced Metals Technology Training center. A principal goal of the training center
is to assist 5,000 displaced defense workers and 600 defense contractors in
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transitioning from jobs supporting defense functions to jobs in global commerce.
Since inception in 1998 over 500 students have enrolled and the average placement
wage of all graduates is $10.77 per hour. In 2000, there were 87 placements at an
average wage of $11.51 per hour.

While it is likely that EDA has made past brownfields redevelopment investments
that would not have been selected under EDA’s Investment Policy Guidelines, the
majority of past investments would likely qualify under the guidelines. However,
generally EDA is not interested in funding projects that lack solid market fun-
damentals and have limited likelihood of supporting the future growth of the re-
gional economy. This would include speculative projects with no clear plan for future
development or very long development lead times. As a general rule, EDA is also
not interested in funding projects that have a minimal impact on securing jobs and
leveraging private investment or have undefined purposes. I believe such cleanup
activities are most appropriately handled by State and Federal agencies with this
responsibility.

Question 5. You expressed concern about the S. 1079 provision to provide funding
for publicly owned parks or cultural centers. Healthy economies need healthy com-
munities and public facilities are an important component for spurring reinvestment
in distressed communities. Studies show that public facilities and green space in
urban areas can serve as a catalyst for economic development as businesses like to
provide these amenities to workers. In the past, I believe that EDA has funded
these types of public facilities. Why do you feel it is inconsistent with the Agency’s
effort to encourage economic investment?

Response. As noted previously, EDA’s authorizing legislation and mission is to in-
vest in projects that create jobs and attract private investment. Such projects pro-
vide a high return on taxpayer investment. Without question, publicly owned parks
and cultural centers encourage reinvestment in economically disadvantaged areas.
As a general rule, however, these types of activities do not provide for the long-term,
higher skill, higher wage jobs that EDA seeks to encourage with its limited capital
pool. Creation of parks and recreational facilities is best left to the purview of State
and local governments and other Federal agencies that are more suited to advancing
and overseeing this kind of activity.

Question 6. In your testimony, you note the fiscal constraints on the Federal Gov-
ernment. However, you also speak of the tremendous return on investment from
brownfields redevelopment. Don’t you agree that examples, like the former
Fitzsimons Army Medical Center in Denver, make a compelling case for Federal in-
vestment in brownfields redevelopment?

Response. The revitalization of Fitzsimons Army Medical Center is an excellent
example of the role that the Federal Government can play in supporting brownfields
redevelopment. Moreover, the Fitzsimons Army Medical Center is an example of the
type of project that EDA would look to fund out of our existing program resources
in the future. It is a market-based investment that capitalized on the regions exist-
ing regional infrastructure to build comparative advantages for future business in-
vestment. EDA’s $9.4 million investment in the facility advanced innovation and
pr];)ductivity by transforming the facility into a new employment center with 25,000
jobs.

Fitzsimons is anchored by a new medical campus for the University of Colorado
and a 160-acre bioscience research and development park as a part of a long term
regional strategy that has resulted in ten biotechnology companies that have al-
ready located at Fitzsimons. This strategy, developed by a concerted effort of local
officials, has resulted in a new work force that already exceeds 2,000 people, with
a projected full replacement of lost jobs lost by 2004. Furthermore, this project is
maximizing the return on taxpayer investment by stimulating $500 million in con-
struction that is completed or underway. Major private investments include a $55
million gift for a clinical complex and $18 million in venture capital for the largest
biotech company located in the business incubator on the site. Total private invest-
ment to date is estimated to be well over $100 million. This will result in the re-
placement of $192 million in annual expenditures lost to the Aurora community by
the base closure.

As T stated in my testimony, brownfields redevelopment remains a top priority of
EDA and the Administration. We highlight brownfields redevelopment in our fiscal
year 2002 NOFA as one of three principal investment types the Agency is interested
in under its Public Works and Economic Development Facilities Assistance program.
Last year alone, EDA invested $55 million in 58 brownfield projects and look to con-
tinue funding competitive proposals that redevelop abandoned, idled, and contami-
nated industrial and commercial sites. Finally, EPA will look to enhance our coordi-
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nation with the EPA through a more comprehensive MOU to leverage the resources
of both agencies more effectivley.

Question 7. Please tell me about the success of tools such as market feasibility
studies and geographic information system (GIS) inventories.

Response. Geographic Information System: In addition to the infrastructure in-
vestments that EDA commonly makes in support of local brownfields redevelopment
efforts, many communities have found that EDA’s economic adjustment, planning
and technical assistance programs can be effectively leveraged to support their rede-
velopment efforts using tools such as market feasibility studies and geographic in-
formation system (GIS) inventories. Many communities, for example, have used
EDA planning grants to support the development of local or regional GIS inven-
tories of idled, abandoned, or under-used industrial sites (i.e., brownfields) or other
vacant land in support of regional economic development activities. These inven-
tories are useful to both local decisionmakers, for purposes of planning where com-
munity growth and development will take place; and for private developers and cor-
porations making location decisions by assisting them in identifying a site that has
necessary characteristics. For example, a developer or corporation might need a cer-
tain size site with both highway and deep-water port access. Characteristics such
as these are easily input and identified in a GIS system, frequently in a graphical
manner with many associated layers of data (e.g., property titles, infrastructure
maps, etc.), allowing prospective employers to easily locate sites.

Market Feasibility: Some local communities have used EDA local technical assist-
ance grants to determine the market feasibility of a particular brownfield site for
adaptive reuse or other purposes. Market feasibility studies are an effective tool to
determine what uses the market will support on a particular site. While these local
technical assistance grants are typically small in size and scope, they can prevent
costly mistakes and misguided investments that are sometimes made when they are
not conducted. This stems from the fact that economically distressed communities
sometimes have a pre-disposition toward the same types of industries that have his-
torically been employers in an area, while market forces may be moving in another
direction all together. Costly infrastructure investments to support obsolete indus-
tries are not an efficient and effective use of public resources, and will not support
the long-term economic interests of local communities. Targeted market feasibility
studies can help communities overcome these hurdles and identify tomorrow’s high-
er-skill, higher-wage employers.

Question 8. How could EPA and EDA strengthen their collaboration under current
brownfields redevelopment authority?

Response. As noted previously, EDA has been a longtime supporter of the Envi-
ronmental Protection Agency’s (EPA) Brownfields Initiative and was the first Fed-
eral agency to enter into a partnership agreement with EPA—signing a memo-
randum of understanding in 1995. Since 1997, EDA has invested over a quarter of
a billion dollars in more than 250 brownfield redevelopment projects. Last year
alone, EDA invested approximately $55 million in 58 brownfield projects.

Recognizing the need to buildupon this historic relationship and foster a more
comprehensive approach to brownfields redevelopment, EDA is exploring new mech-
anisms to enhance coordination between Federal agencies and leverage existing as-
sets at the Federal, State, and local levels. The Department of Commerce and the
EPA are developing a memorandum of understanding to strengthen the partnership
between the agencies, and replicate successful brownfields redevelopment partner-
ships such as the Brownfields Showcase Communities Initiative.

Question 9. How can the Federal Government do a better job of creating the mar-
ket-based solutions that attract private sector resources to distressed areas?

Response. To attract private sector resources to distressed areas the Federal Gov-
ernment must foster an economic and regulatory environment that allows the pri-
vate sector to do what it does best—grow the economy and create jobs. In some
cases, this means that the government must streamline its efforts to assist commu-
nities, in others it involves preventing the government from inhibiting markets, in
still others it entails directly assisting the private sector to overcome market bar-
riers.

Brownfields redevelopment is an area where government clearly has a role to
play, by supporting private sector efforts to clean up and reuse contaminated former
industrial and commercial land. In this regard, the Administration advances a two-
pronged approach to national brownfields revitalization efforts—a permanent
brownfields tax incentive and enhanced collaboration and cooperation among Fed-
eral agencies, through existing programs and appropriations, in support of local
market-driven redevelopment efforts.
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Under current law, favorable tax treatment of contamination cleanup costs will
expire at the end of 2003. As proposed in the President’s fiscal year 2003 budget,
the Administration believes that the brownfields tax incentive should be made per-
manent. According to government estimates, the $300 million annual investment in
the brownfields tax incentive will leverage approximately $2 billion in private in-
vestment and return 4,000 brownfields to productive use.

Furthermore, we believe that EDA’s new investment criteria will help to target
EDA investments in such a way that leveraging of private sector resources in dis-
tressed areas will be maximized. These new criteria channel EDA capital toward
market-based, pro-active investments that will help to diversify local economies, at-
tract private capital, promote higher wage jobs, maximize the governments return
on investment, and have a high probability of success.

Question 10. I note where the Commonwealth of Massachusetts has established
a Brownfields Redevelopment Access to Capital program. In the last 2 years it has
resulted in over 70 Brownfield cleanups and some $400 million in loans and clean-
up. The key component of this program is State funded subsidized environmental
insurance that for the most part secures loans and cleanup costs. Has the EDA
looked at this program, and more importantly, can EDA grant funds to States or
local governments be used to establish a similar program? If yes, will you work with
my State to see if a program can be piloted this year to determine if it is feasible
to do on a national basis?

Response. EDA is aware of the Commonwealth’s Brownfields Redevelopment Ac-
cess to Capital (BRAC) program and its record assisting parties that purchase,
cleanup and develop brownfields in Massachusetts, as well as the lenders who fi-
nance them. Programs such as BRAC both leverage limited existing public resources
and help attract private sector capital. As you know, the goal of this innovative pro-
gram is to use market-driven tools to create a positive financing environment for
brownfields cleanup and redevelopment by leveraging a small amount of public
funds (in the form of an insurance loan pool) into a large amount of private capital
for revitalization efforts. In essence, through State-subsidized insurance allowing de-
velopers to more easily access capital needed for development projects the program
transfers the environmental risks associated with brownfields redevelopment trans-
actions to the insurer. The results have been impressive. Since inception, developers
and lenders working through the BRAC program have invested over $600 million
($400 million in 2001 alone) while creating or retaining some 5,800 permanent, full
time jobs in the State. Nevertheless, we believe that additional research regarding
the specific components of the program, and legal opinions from our counsel are pru-
dent next steps in our exploration of this development tool.

RESPONSE BY DAVID SAMPSON TO ADDITIONAL QUESTION FROM SENATOR SMITH

Question. 1 was very pleased that you included eco-industrial development (EID)
in your testimony. As you know, I have a strong interest in EID, an economic devel-
opment concept that partners growth with conservation and efficiency. I believe it
fits well with the mission of EDA.

I have tried to incorporate this concept into a few of the bills I have worked on,
including the Appalachian Regional Commission Act and the Water Investment Act.
In the two bills before the committee today, I see great potential to further develop
the EID concept.

I understand that you have concerns with these two bills, however, if the com-
mittee proceeds with them and your concerns can be addressed, do you see a means
to buildupon EID through them and to foster a better understanding of this impor-
tant development tool?

Response. EDA has been actively involved in supporting eco-industrial develop-
ment as a preferred redevelopment technique for brownfields impacted areas and
has supported many of the nation’s early efforts in this regard. Eco-industrial devel-
opment is also an example of an area where EDA has coordinated closely with EPA
and other partners to achieve local development objectives. EDA will continue to
support this innovative development concept through its existing programs and ap-
propriations. As noted previously, eco-industrial development was identified to-
gether with brownfields redevelopment and technology-led development as one of
three primary investment types that EDA is interested in under its Public Works
and Economic Development Facilities Assistance program this fiscal year.

I believe there is ample opportunity to advance this innovative development tech-
nique under EDA’s existing authorities and appropriations. I look forward to work-
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ing with you and the other members of the committee to find new and better ways
to promote eco-industrial development issues.

STATEMENT OF ELIZABETH HUMSTONE, EXECUTIVE DIRECTOR, VERMONT FORUM ON
SPRAWL AND VICE CHAIR, CITY OF BURLINGTON, VERMONT PLANNING COMMISSION

Good morning Chairman Jeffords, Ranking Member Smith, and members of the
committee, I am Elizabeth Humstone, Executive Director of the Vermont Forum on
Sprawl and Vice Chair of the Burlington, Vermont Planning Commission. I appear
today both as a Vermonter and on behalf of the American Planning Association.

The American Planning Association represents 32,000 professional planners, plan-
ning commissioners, and citizen activists interested in shaping the vision for the fu-
ture of their communities. APA’s members are involved in formulating planning
policies and land-use provisions at all levels of government. APA has a long history
of promoting public policies to improve quality of life in the nation’s communities
and neighborhoods through better planning.

APA has long promoted smart growth and believes strongly that good planning
is essential to achieving it. We are here this morning to offer our vision for smart
growth and support for the legislation under consideration by the committee, the
Community Character Act and the Brownfields Site Redevelopment Assistance Act.

As one engaged daily in the struggle to achieve growth that is consistent with
Vermont values of environmental quality, rural working landscape, healthy town
centers and community values of sharing, access and equity. My organization, the
Vermont Forum on Sprawl, works to assist citizens and communities throughout the
State in achieving compact settlement surrounded by rural landscape while encour-
aging community and economic development consistent with this vision.

We are not alone in this quest. In Vermont, ten non profit organizations, includ-
ing affordable housing, social equity, planning, historic preservation and environ-
mental groups, have embraced a common set of smart growth principles and banded
together to work cooperatively on these issues. The Forum also is part of the na-
tional Growth Management Leadership Alliance, a collection of grassroots organiza-
tions promoting smart growth in States and communities.

My work as Vice Chair of Burlington’s Planning Commission and nearly 30 years
of experience working with communities on land use issues means that I know first
hand how planning informs development patterns, the challenges that communities
face in achieving development that builds value while promoting high quality of life,
and the importance of local land use authority as an instrument to reflect the vision
of local citizens. However, I have also developed a keen understanding of the abso-
lutely vital role that the State and Federal Governments play in the development
process.

I applaud you Mr. Chairman, Ranking Member Smith and members of the com-
mittee for demonstrating the vision and leadership to hold this hearing, which is,
I believe, the first time a congressional committee has specifically examined the
issue of smart growth. I would also like to thank Senator Chafee for his strong ef-
forts in introducing and supporting the subject of today’s hearing, the Community
Character Act. My home region is certainly well represented today.

Americans are increasingly aware and concerned about unplanned growth and its
byproducts-loss of open space, congestion, limited housing options, decline of neigh-
borhoods, empty strip development, and loss of ecological biodiversity-as clearly in-
dicated by surveys and the passage of numerous local ballot initiatives to address
these issues. This hearing is an important step in advancing the public discussion
about how the Federal Government can appropriately and effectively support State
and local smart growth activities that seek to address these problems.

IMPORTANCE OF SMART GROWTH

Smart growth refers to a citizen-led movement taking root across the Nation as
citizens seek ways of reversing decades of policies that have led to what’s commonly
referred to as sprawl. Sprawl is the all-too-familiar pattern of strip development and
spread-out, auto-dependent, low-density development in the countryside that leads
to a gradual decline in community life and values, and the erosion of the economic
base in cities and towns.

Smart growth, by contrast, is a set of public policies designed not to stifle growth,
as some critics would have it, but to promote development in ways that create com-
munities of balance, consumer choice, and lasting value. Smart growth is planning,
designing, developing, and revitalizing communities to promote a sense of place, pre-
serve natural and cultural resources, minimize public outlays, and equitably dis-
tribute the costs and benefits of development. Smart growth enhances ecological in-
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tegrity over the short-and long-term, and improves the quality of life by expanding
the range of transportation, employment, and housing choices in a fiscally respon-
sible manner. Compact, pedestrian-oriented, mixed-use development patterns epito-
mize smart growth and achieve more sustainable communities.

Smart growth is a broad-based, grassroots-driven, bipartisan movement. Every po-
litical barometer—polls, legislation, executive orders, budget proposals and ballot
initiatives—indicates that planning reform and smart growth are major concerns. A
recent APA analysis of planning reform activity in the States during the past 3
years confirms that planning reform and smart growth are among the top political
concerns in statehouses across the Nation. More than 2,000 planning bills were in-
trodufled between 1999 and 2001, and approximately 20 percent of them were ap-
proved.

In Vermont in the past 4 years, our legislature, with the support of Governor
Dean, has passed bills that provide significant new incentives for downtown devel-
opment, direct State agencies to manage their investments and programs to support
smart growth, and reinforce the importance of town plans in State permit pro-
ceedings.

Activity has been bipartisan; of the 24 smart growth executive orders issued be-
tween 1992 and 2001, 12 came from Republican Governors and 12 from Democratic
Governors; 27 Governors—15 Republicans, 10 Democrats, and 2 Independents—
made specific planning and smart growth proposals in 2001. The President’s own
cabinet reflects this support with former Governors Whitman, Thompson, and Ridge
along with former County Executive Martinez all having taken leading roles in sup-
port of planning and smart growth during their tenure in State or local government.
This bipartisan interest and support for smart growth is further reflected in the
work of this chamber’s Senate Smart Growth Task Force. Mr. Chairman, we thank
%ou for your leadership of this effort as co-founder and co-chairman of the Task

orce.

In Vermont, affordable housing advocates, businesses, developers, environmental-
ists, historic preservationists, community development specialists, planners and so-
cial equity organizations are all working toward smart growth. For example, the
Vermont Forum on Sprawl is allied with the Vermont Business Roundtable, a policy
organization of 125 chief executive officers of large and small Vermont companies,
to develop new models for commercial and industrial development more reflective
of smart growth principles. The Coalition for Vital Downtowns—including the State
homebuilders and realtors associations, League of Cities and Towns, State chamber
of commerce, a regional chamber of commerce, developers, the Preservation Trust
of Vermont, and our organization—developed and successfully lobbied for more in-
centives for downtown development. More recently, the Vermont Smart Growth Col-
laborative, so far made up of 10 diverse organizations, is pooling its resources and
technical expertise to promote better State agency planning, to assist communities,
and to build public awareness of the issues with sprawl and the opportunities with
smart growth.

Smart growth provides a framework for growth and development that assists all
types of communities: inner cities, first ring suburbs, exurban communities, small
towns, and rural America. Importantly, smart growth recognizes and promotes
multijurisdictional cooperation and regionalism in planning as means of coordi-
nating development that leads to greater efficiencies, reduced public expenditures,
enhanced quality of life, and protection of natural resources.

Many people believe that smart growth does not apply to rural areas or that curb-
ing sprawl in small towns means “no growth.” My experience in Vermont dem-
onstrates that the opposite is true. We are slowly destroying our valuable farm and
forest land with wasteful, large lot development often dictated by well-intended local
regulations. Our once scenic highways are becoming congested as the roadsides fill
up with fast food restaurants, gas stations, strip centers and big box stores.
Vermont communities are experimenting with alternatives, such as the Richmond
(2000 population: 4,090) housing project, a relatively dense, but attractive, pedes-
trian-oriented, affordable housing complex that fits well with the historic village
character. A new two-story Filene’s department store in downtown Burlington shows
that 150,000 square feet of retail space can fit into a built-up area and does not
have to go on a corn field.

In addition to citizen concerns about eroding quality of life, one of the major cata-
lysts for smart growth and improved planning is the recognition of the increasingly
high costs, for government and individual taxpayers, related to existing patterns of
development. There is growing awareness that poorly planned development is a hid-
den tax on citizens and communities alike.

States and communities are dealing with the growing fiscal implications of
unmanaged growth facing metropolitan areas, suburbs and neighboring towns. Plan-
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ning reforms and smart growth provide long-term savings by eliminating inefficien-
cies caused by inconsistent and uncoordinated planning and widely scattered devel-
opment. With planning, communities can focus development where infrastructure is
already located avoiding duplication and costly waste. The fiscal situation is becom-
ing more acute as more States face deficit budgets. These deficits not only make
smart growth planning more necessary to control costs over the long term. At the
same time, ironically, financially strapped State and local governments are hard
pressed to implement better planning in the short term. In the current State fiscal
environment, Federal resources—financial and technical—are critically needed. In-
deed, some data resources needed for good planning and new planning technologies
(e.g., Geographic Information Systems, or GIS) can only be provided through the
Federal Government. This situation makes Federal assistance in the form of the
Community Character Act more timely and necessary than ever.

The Vermont Forum on Sprawl has carefully examined the potential savings re-
sulting from implementation of smart growth and improved planning. Our research
has shown that sprawl patterns can cost from 3 to 4 times more than compact pat-
terns of development. More compact and carefully planned development patterns
can lower costs for roads, bus and transit service, water and sewer service, school
bus transportation, police and emergency services, thus saving on Federal, State
and local governments’ infrastructure expenditures. Developers also can save on
land costs, installation costs for road, sewer, water, electric and gas lines, sidewalks,
curbing, landscaping and other improvements, thus lowering the housing costs for
homebuyers and renters.

ROLE OF PLANNING IN PROMOTING SMART GROWTH

Planning is essential to achieving smart growth. Plans help a community estab-
lish a common vision of development and a means of realizing that vision. The plan
and the process of planning helps communities move boldly forward with a clear
and articulate agenda for shaping their future. Within a planning framework of di-
verse interests, a regional perspective and a vision of place, the interests of preser-
vation, environmental conservation, economic development, fair housing, transpor-
tation and development can all move forward more effectively. A plan is the founda-
tion of a smart growth agenda. Various smart growth policies—from open space ac-
quisition to urban revitalization—are only effectively realized in the context of a
plan.

Although planning is essential to achieving the smart growth vision, many States
still rely on model ordinances developed by then-Commerce Secretary Herbert Hoo-
ver in the 1920’s. These statutes, the Standard City Planning and Zoning Enabling
Acts, were designed to support the rise of zoning and were almost universally adopt-
ed. While useful and innovative for their time, ordinances and planning for turn-
of-the-20th-Century America are woefully inadequate for America at the turn of the
21st Century. It is the updating of these enabling statutes and the implementation
of those reforms that the Community Character Act most seeks to support. But un-
like the Hoover model, the Community Character Act does not suggest imposing a
single model on all the States but rather supports reform and implementation that
is developed based on the unique needs and context of individual States and commu-
nities.

The pace of reform activity is astonishing. A recent APA report, “Planning for
Smart Growth: 2002 State of the States,” found that reform is increasing in terms
of the level of activity and the number of places focusing on the issue. Twenty 5
percent of the States are implementing moderate to substantial statewide com-
prehensive planning reforms, and nearly one-third of the States are actively pur-
suing their first major statewide planning reforms for effective smart growth. Fif-
teen Governors issued executive orders related to planning and smart growth during
the past 2 years, compared to nine in the previous 8 years combined. Eight States
issued legislative task force reports on smart growth, compared to ten such reports
during the entire decade of the 1990’s. Reform efforts also can no longer be charac-
terized as an East Coast—West Coast phenomenon. The movement is clearly
spreading across the Nation with inland States representing 13 of the 25 total
States actively engaged in reform efforts.

Unfortunately, too many States and communities still lag behind. Approximately
one-quarter of the nation’s States have made few or no updates to the original
1920’s model planning statute. These States, like the rest of the Nation, are strug-
gling with issues like congestion and loss of agriculture land but lack the planning
tools to cope effectively. Many counties and municipalities have no legal access to
some of the most rudimentary planning techniques. New planning strategies and
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approaches are needed so growth and development can be managed in a way that
maintains and improves quality of life.

Even the States that have good planning laws are losing the battle to stop sprawl
due to budget shortfalls, poor enabling statutes and inability and failure to imple-
ment what they have. For example, the State of Vermont for over 30 years has at-
tempted to maintain its historic settlement pattern of compact community centers
separated by rural countryside by adopting a State land development law (Act 250),
in which Chairman Jeffords had a major role, and a State growth management law
(Act 200), as well as providing incentives through the Vermont Housing and Con-
servation Board grants program and the Downtown Program. These laws and pro-
grams have generated strong interest in community planning, preserved 100,000’s
of acres of prime farm and forest land, provided over 6,000 units of perpetually af-
fordable housing, and revitalized downtowns and village centers.

Yet, despite many years of interest and concern about growth issues among the
major political parties in Vermont, we still have sprawl, and it is getting worse.
Why? There are many reasons, but among them are State public investments that
work against State growth policies, poor local planning due to lack of training and
technical expertise, lack of awareness of alternative ways to grow, and failure to co-
ordinate planning among separate jurisdictions. In Vermont we have no State plan-
ning office, no funds to enforce our growth management act, extremely limited re-
sources to provide technical assistance to our many small towns, and a regional
planning system that has been ineffective in managing growth. The Vermont Forum
on Sprawl is working to draw attention to these problems, but we need your help.

THE COMMUNITY CHARACTER ACT

APA believes that the Community Character Act would be an effective and bene-
ficial tool for promoting smart growth and improving planning while respecting
State and local land-use prerogatives. I am greatly encouraged by today’s hearing
and hope that it is but the first step toward enacting this important legislation.

APA is not alone in our support for the Community Character Act (S. 975). Like
smart growth in general, a broad-based coalition working to strengthen communities
and neighborhoods through improved built and natural environments has joined in
support of this legislation, and I am pleased to include this coalition’s letter of en-
dorsement with my testimony this morning. Likewise, the measure enjoys support
among grassroots organizations like mine. In Vermont, eight groups comprised of
2tizens concerned about smart growth have endorsed the Community Character

ct.

The reason for the measure’s strong support is that it responds to widespread cit-
izen interest in smart growth by providing critical resources to help State and local
leaders, business and environmental interests, and concerned citizens bring about
positive change in their communities through better planning. It provides an incen-
tive for better planning while maintaining flexibility for States and localities. With-
out legislating local or State planning policy, the bill would be a landmark in en-
couraging planning that achieves some key smart growth objectives, such as linking
planning to implementation, encouraging regionalism and public participation, sup-
porting housing choice and affordability, making more efficient use of land and in-
frastructure, and conserving vital resources.

S. 975 encourage States to create a framework for smart growth planning without
mandating local land-use policy. The bill provides support for innovative and up-
dated tools needed by States and communities working to manage the many chal-
lenges presented by growth. Communities would not be forced to pursue smart
growth strategies, but S. 975 would provide assistance to those that choose to do
S0.

The bill supports planning reform and implementation through grants that could
be used for a variety of planning and smart growth programs. Grant funding is de-
signed to be flexible and responsive to local needs and vision. States could pass
grant funding directly to local governments for planning activities. Grants could also
be applied to activities other than statutory revision, such as research and develop-
ment activities for State, regional or local planning, public meetings, policymaker
workshops and coordination of local plans and Federal land management. Funding
could also be used to acquire information technology and equipment to improve
planning, such as GIS systems, and public understanding of the consequences of
current development patterns, as well as envisioning alternatives.

Mr. Chairman, your planned legislation to provide grant support for community
visualization and decisionmaking technologies would greatly aid smart growth plan-
ning efforts. That legislation, in combination with the support possible through the
Community Character Act, would greatly enhance planning and public participation
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in crafting a vision for the community. We look forward to continuing to work with
you on behalf of both bills.

Program eligibility would be broad and not limited to States revising enabling
statutes. A major focus of the bill is promoting the reform of State planning stat-
utes; however, States implementing reforms or seeking to bolster comprehensive
planning would also be eligible for funding. S. 975 establishes criteria for grants
that recognize statutory reform as an important priority but lays out other criteria
under which any State could apply, including economic development, environmental
protection and regionalism.

The Community Character Act is designed to promote locally driven planning in-
novation through resources, technical assistance and capacity building. Many areas,
particularly rural regions and small towns, suffer from a lack of planning resources
and expertise. According to a survey of county governments conducted last year,
only 39 percent of rural governments do comprehensive planning versus more than
70 percent of metropolitan governments. At the Vermont Forum on Sprawl we hear
daily from citizens and local officials asking for help with local planning issues. Sev-
eral thousand citizens have requested our Way To Grow! planning guides and near-
ly 25 percent of Vermont communities have been represented in our training
courses. We are hard-pressed to meet the tremendous demand for help. S. 975 sets
up a grant for local or regional planning pilot projects to promote smart growth and
continued planning innovation. The measure also establishes a technical assistance
and capacity building program that would support improved planning in a variety
of ways, including expanded research, training programs, new data resources for
local planning and improved intergovernmental cooperation.

With such tremendous need for planning resources and the many opportunities
for Community Character grants to make a substantial impact, the singular draw-
back to legislation before the committee is the limited amount of funding author-
ized. We recognize the fiscal limitations of the moment but hope that funding levels
might ultimately be increased. APA has found through various studies that any in-
vestment in planning will pay dividends many times over in money saved on unnec-
essary waste, duplication and inefficiency. Quite simply, we cannot afford not to
help communities plan.

This legislation is also a long overdue step toward assisting tribal governments
with comprehensive planning and promoting improved cooperation on land-use plan-
ning between Federal land management agencies and State and local land-use plan-
ning officials. The bill correctly notes that tribal governments routinely lack ade-
quate resources for planning and that improved land-use planning would enhance
environmental protection, housing opportunities and socioeconomic conditions for
tribes. Some funding would be reserved for use by tribal governments. The bill also
seeks to encourage improved consultation on land-use decisions among Federal
agencies, State governments, local governments and nonprofit organizations.

In Vermont the Community Character Act could help us review our existing State
planning statutes and, with the involvement of diverse interest groups and citizens,
propose ways to make them more effective. It might even generate interest in the
return of our State planning office. It could support a statewide local planner train-
ing program that would improve the development and implementation of local plans
reflecting community visions. Or it could help regional planning commissions and
local governments arrive at better regional approaches to smart growth.

But the reach of the Community Character Act certainly is not limited to my
State. Potential uses of the legislation include helping States with formal State
smart growth commissions, such as Kentucky, Colorado, Florida, and New York;
easing the implementation of planning reform in States like Pennsylvania, Wis-
consin, New Jersey, and Tennessee; or simply aiding the local and regional innova-
tions in States across the Nation.

NEED FOR A FEDERAL ROLE

Some will argue that because planning and land use are local responsibilities, the
Federal Government should play no role. APA recognizes that all levels of govern-
ment, as well as the nonprofit and public sectors, play an important role in creating
and implementing policies that support planning and smart growth. The complex
array of incentives, assistance, regulations, and financial considerations already in
place affect and drive development practices. The current patterns of development
do not occur in a vacuum.

All levels of government—Federal, State, regional, county, and local—have a prop-
er role and responsibility in improving communities and supporting smart growth.
Local governments have long, and rightly, been the principal stewards of land and
infrastructure resources through implementation of land-use policies. Smart growth
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respects that tradition, yet recognizes the important roles that Federal and State
governments play as leaders and partners in advancing and implementing smart
growth principles.

In fact, the Federal Government has often contributed to sprawl in the past. The
Federal Government remains the nation’s largest landlord. While we often think of
the vast Federal tracts of land in West, we might also consider all the post offices,
courthouses, and Federal buildings that dot the landscape in almost every town and
county in the Nation. All too often in the past, Federal facility regulations or out-
right exemptions from planning and land-use policies have led to Federal agencies
harming downtowns while simultaneously aiding and abetting sprawl.

In Vermont, right now, to meet Federal design specifications, a new Immigration
and Naturalization Service building in Chittenden County will be forced to locate
on a greenfield because no existing downtown buildings or sites can qualify. Numer-
ous communities, such as Westminster and Enosburg Falls, are fighting to keep
their post offices in their town centers, but many have already lost the battle. We
are most appreciative of the leadership of Chairman Jeffords and Senator Baucus
in addressing the problem of “postal sprawl” with Federal legislation, S. 897.

Similarly, other Federal policies, seemingly unconnected to land-use and develop-
ment patterns, have had a profound, if unintended, impact. Post World War II poli-
cies ranging from the mortgage interest tax deduction to water and sewer extension
aid were major factors in shaping patterns of development. Few would argue the
benefits associated with expanding homeownership and providing needed infrastruc-
ture. However, we are now at a moment in our nation’s history where, as good stew-
ards of our resources, we must address how we can better plan and coordinate de-
velopment if we hope to maintain the quality of life and quality of community de-
manded by citizens. If the Federal Government has been part of the problem, surely
it can now be part of the solution.

I believe that Federal incentives and assistance for smart growth are appropriate
for you to consider because promotion of smart growth is squarely in the national
interest and demands a national response. I am not alone. A national public opinion
survey conducted for APA found that 78 percent of voters in the last election believe
Congress should provide incentives to help promote smart growth and comprehen-
sive planning. This same survey found that more than three-quarters of those sur-
veyed believe it is “important for the 107th Congress to help communities solve
problems associated with urban growth.” These findings were underscored by almost
identical support levels in a survey conducted by my panel colleague this morning,
Don Chen and Smart Growth America, as well as surveys conducted on behalf of
the Forum on Sprawl.

Many who oppose assistance for planning today will be back tomorrow looking for
tax breaks and infrastructure assistance to support the development status quo. If
we are prepared to support tax incentives or other forms of assistance for specific
types of development in specific places, however beneficial, why then can we not
offer assistance to communities for better planning and coordinating that develop-
ment? I would say to my friends who might oppose an incentive for planning, how
is one more intrusive of local prerogatives than the other? Should they not work to-
gether?

Some interest groups will wrap themselves in the mantle of smart growth, crow-
ing about its importance, yet consistently oppose any real legislative reform. These
organizations view any incentive or assistance, however modest or voluntary, as
somehow “Federalizing” land use. Nothing in the legislation before the committee
this morning contains anything of this sort. Support for planning and smart growth
must be more than rhetorical exercises intended to respond to public opinion polls.

The types of incentives envisioned in both the Community Character Act and the
Brownfields Site Redevelopment Assistance Act are in the national interest because
each would provide broad environmental enhancement outcomes and would do so
without relying on regulations and enforcement. In addition, the kind of strategic
planning, investment coordination, and public participation envisioned in both bills
would leverage a wide range of existing Federal investments, from Community De-
velopment Block Grants to an array of new or expanded Federal land conservation
programs. The Federal Government offers many programs aimed at economic and
community development. However, all too often these programs provide little or no
support for planning. An investment in planning would increase the ultimate impact
of the Federal investment.

The Environmental Protection Agency under both the Clinton and Bush adminis-
trations has recognized the need for a Federal role in promoting planning and smart
growth. Administrator Whitman recently made the Administration’s support clear:
“Addressing new environmental challenges requires us to manage all of our re-
sources better—economic, social, and environmental—and manage them for the long
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term. That is why Smart Growth is so important—it is critical to economic growth,
the development of healthy communities, and the protection of our environment all
at the same time. The Bush Administration—and the EPA especially—understands
the importance of Smart Growth.”

Administrator Whitman was echoing comments offered by Housing and Urban De-
velopment Secretary Martinez during his confirmation hearing when he indicated
that smart growth issues would be a priority at HUD. He called for “a national dia-
log on the challenges of growth and its impact on quality of life” in his testimony,
and in response to a question on what HUD’s role should be in smart growth, Mar-
tinez answered that managing growth is part of HUD’s mission. He also stressed
that a Federal response to growth issues goes beyond HUD and would involve other
agencies and departments.

There is also a strong need to promote multi-state cooperation on these issues.
The Community Character Act specifically attempts to do this by enabling grants
for multi-state regional cooperation on planning. Fostering regional cooperation and
education is essential because natural resources, watersheds, city borders, and de-
velopment impacts do not stop at artificial political boundaries. This is certainly the
case in New England, where all the States in the region recognize the need to learn
from each other and collaborate in order to produce sustainable, smart growth out-
comes throughout the region. We know we cannot go it alone in Vermont and be
successful without engaging other States. We have worked with New Hampshire in
assisting them with analyses of State expenditure patterns as part of a State sprawl
report. Additionally, we have conducted joint training and planner exchange pro-
grams with the Maine State Planning Office, and a similar program has been re-
quested by people in Massachusetts.

But New England is not the only place in the Nation where this type of multi-
state cooperation on planning is needed. Federal action is sorely needed to help
overcome the obstacles of working across State lines. Grants through the Commu-
nity Character Act for precisely this kind of activity would provide a valuable incen-
tive for improving regional communication and collaboration, resulting in improved
land use throughout an entire region.

BROWNFIELDS SITE REDEVELOPMENT ASSISTANCE ACT

APA and other proponents of smart growth were delighted by the final passage
of brownfields reform last year and equally pleased to see the Bush Administration’s
budget request for brownfields programs. Mr. Chairman, you and the members of
this committee deserve great praise for leading the long effort to seeing brownfields
reform become law.

Now is the time to build on that success with targeted assistance for the planning
and redevelopment of brownfields sites. Earlier efforts focused on solving liability
problems and providing resources for site identification, evaluation and clean-up.
These were critically important first steps. But in order to realize the full economic,
environmental, and social potential of brownfield redevelopment, we must go beyond
a focus on remediation alone to an approach that places brownfields within the larg-
er cor(litext of community reinvestment and revitalization. This is precisely what S.
1079 does.

By providing resources for planning, development of public facilities and services,
revolving loan funds for business development, and general technical assistance as-
sociated with brownfield sites, this legislation allows communities to not only clean-
up sites but also make these sites part of a broad economic development plan and
strategy. In essence, this bill would function as a “multiplier” effect for current Fed-
eral investments in brownfield remediation and further leverage private sector in-
vestments in these communities.

As one familiar with the particular challenges facing small towns and rural areas,
I am pleased that this legislation recognizes that brownfields are not limited to
urban America. Provisions focusing on communities experiencing difficulties related
to economic restructuring, outmigration, and infrastructure deterioration will make
this a valuable resource for small towns.

The planning provisions in the bill are positive steps forward. By promoting con-
sistency between plans and brownfield projects, this legislation helps ensure that
grants would not just provide isolated assistance but would be a catalyst for broader
economic and community development. Additionally, the legislation rightly articu-
lates the importance of community participation and visioning in planning for
brownfields-related redevelopment. Such provisions help answer long-standing con-
cerns about environmental justice in distressed neighborhoods.

Finally, the bill envisions assistance for brownfield redevelopment projects that
“conserve environmental and agricultural resources.” This focus directly responds to
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the demand for smart growth plans and projects. By including assistance for adapt-
ive reuse, development of land and abandoned property, and the of creation parks
and recreational opportunities, the bill can be an incentive for improved planning
and smart growth.

CONCLUSION

Planners are heartened by this hearing and the important step forward it rep-
resents. We are further encouraged by the legislation contemplated this morning
that would offer vital assistance to numerous States and communities struggling
with the consequences of change, whether rapid growth and development or eco-
nomic decline. These bills recognize that the Federal Government can, and should,
be a constructive partner with communities seeking innovative solutions to improv-
ing local quality of life through better planning and land use. The Community Char-
acter Act and the Brownfields Site Redevelopment Assistance Act are a modest in-
vestment that will bring substantial dividends in improving the livability of cities,
towns, neighborhoods, and rural areas throughout the Nation. We hope this hearing
is but a first step toward their enactment.

We are committed to working with you, Mr. Chairman, and this committee in
making the promise of smart growth a reality.

Mr. Chairman, this concludes my testimony. I thank you and the committee for
the opportunity to be here today, and I would be pleased to answer your questions
at the appropriate time.

March 4, 2002.

Hon. JAMES JEFFORDS, Chairman,
U.S. Senate,
Washington, DC.

Hon. ROBERT SMITH, Ranking Minority Member,
U.S. Senate,
Washington, DC.

DEAR CHAIRMAN JEFFORDS AND SENATOR SMITH: The undersigned organizations,
representing a broad array of interests and professions working to strengthen com-
munities and neighborhoods through improved built and natural environments, ap-
plaud your leadership in holding a hearing on smart growth and, particularly, the
Community Character Act (S. 975). We endorse this bipartisan legislation intro-
duced by Sen. Lincoln Chafee and urge you, and your committee colleagues, to con-
sider and approve S. 975.

This hearing is an important step in advancing the public discussion about how
the Federal Government can appropriately and effectively support State and local
smart growth activities. S. 975 provides an opportunity to assist and complement
State and local efforts to promote smart growth and is a perfect example of how to
support local planning efforts without undermining local control of land use. With
most State and local governments facing dire fiscal situations, the need for limited
Federal assistance is greater than ever.

Americans are increasingly aware and concerned about unplanned growth and its
byproducts—loss of open space, congestion, limited housing options, strip malls, and
loss of ecological biodiversity—as clearly indicated by surveys and the passage of nu-
merous local ballot initiatives to address these issues. S. 975 responds to these con-
cerns by authorizing voluntary funding assistance to State, tribal, and local govern-
ments that request help in planning and implementing their respective visions of
sustainability.

The legislation recognizes that land use planning should not stop at arbitrary ju-
risdictional boundaries and promotes coordinated, regional land use planning. Fur-
ther, S. 975 seeks to address the tremendous need for planning and community de-
velopment by the nation’s tribal governments. Other provisions allow grants for ac-
quiring new information technology to improve local planning, pilot projects to sup-
port innovative planning, and technical assistance. This legislation promotes smart
growth principles and encourages States and localities to create or update the
framework necessary for good planning. It creates a partnership with communities
through incentives, not mandates. This program is a modest investment that will
bring substantial dividends in improving the quality and character of cities, towns,
and neighborhoods.

Good planning and design make good business sense, in addition to minimizing
some of the harmful impacts that unmanaged growth can have on local and regional
ecosystems. Long-term planning and design help to create communities with char-
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acter and a variety of options for living and working. As people are drawn to such
places—as tourists or residents—the economy thrives.

Again, thank you for your leadership and vision in holding this important hear-
ing. We ask that you continue to demonstrate your support for smart growth by sup-
porting and adopting S. 975.

Sincerely,

Lisa Blackwell, Managing Director, Government Affairs, American Insti-
tute of Architects; W. Paul Farmer, AICP, Executive Director, Amer-
ican Planning Association; Marcia Argust, Director, Legislative and
Public Affairs, American Society of Landscape Architects; Mark
Shaffer, Senior Vice President, Defenders of Wildlife; Robert
Sokolowski, Executive Director, National Association of Regional
Councils; Deron Lovaas, Deputy Director, Smart Growth Policies,
Natural Resources Defense Council; Gordon Kerr, Director, Congres-
sional Affairs, National Trust for Historic Preservation; John
Kostyack, Senior Counsel, National Wildlife Federation; Meg
Maguire, President, Scenic America; Debbie Sease, Legislative Direc-
tor, Sierra Club; Don Chen, Executive Director, Smart Growth Amer-
ica.

March 4, 2002.
Hon. JAMES JEFFORDS, Chairman,

U.S. Senate,
Washington, DC.

Hon. ROBERT SMITH, Ranking Minority Member,
U.S. Senate,
Washington, DC.

DEAR CHAIRMAN JEFFORDS AND SENATOR SMITH: The undersigned organizations,
representing a broad array of interests and professions working to strengthen com-
munities and neighborhoods through improved built and natural environments, ap-
plaud your leadership in holding a hearing on smart growth and, particularly, the
Community Character Act (S. 975). We endorse this bipartisan legislation intro-
duced by Sen. Lincoln Chafee and urge you, and your committee colleagues, to con-
sider and approve S. 975.

This hearing is an important step in advancing the public discussion about how
the Federal Government can appropriately and effectively support State and local
smart growth activities. S. 975 provides an opportunity to assist and complement
State and local efforts to promote smart growth without undermining local control
of land use. With most State and local governments facing dire fiscal situations, the
need for limited Federal assistance is greater than ever.

Vermonters, like many Americans, are increasingly aware and concerned about
unplanned growth and its byproducts—loss of open space, congestion, decline of
neighborhoods, limited housing options, strip malls, and loss of ecological biodiver-
sity. According to our 2001 poll, nearly two thirds of Vermonters think that current
development trends will lead to sprawl and that there is a need to take action to
stop it. S. 975 responds to these concerns by authorizing voluntary funding assist-
ance to State and local governments that request help in planning and imple-
menting their respective visions of sustainability.

Many communities find that they cannot develop or implement their visions due
to outmoded State planning and zoning enabling laws. The legislation will offer as-
sistance to States that want to update their laws and find better ways to provide
assistance to communities. Other provisions allow grants for acquiring new informa-
tion technology to improve local planning, pilot projects to support innovative plan-
ning, and technical assistance. S. 975 recognizes that land use planning should not
stop at arbitrary jurisdictional boundaries and promotes coordinated, regional land
use planning. This program is a modest investment that will bring substantial divi-
dends in improving the quality and character of cities, towns, and countryside.

Good planning and design make good business sense, in addition to minimizing
some of the harmful impacts that unmanaged growth can have on local and regional
ecosystems. Our work with the business community in Vermont demonstrates their
commitment to long-term planning and better design that will create communities
with character and a variety of options for living and working. As people are drawn
to such places—as tourists or residents—the economy thrives.
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Again, thank you for your leadership and vision in holding this important hear-
ing. We ask that you continue to demonstrate your support for smart growth by sup-
porting and adopting S. 975.

Sincerely,
ELIZABETH HUMSTONE,

Executive Director, Vermont Forum

on Sprawl.
VIRGINIA RASCH,

Executive Director, Association of
Vermont Conservation Commis-
sions.

MARK SINCLAIR,
Senior Attorney and Vice President,
Conservation Law Foundation.
BRIAN DUNKIEL,
Attorney for Friends of the Earth.
PAUL BRUHN,

Executive  Director, Preservation

Trust of Vermont
CURT MCcCORMACK,

Director of Advocacy, Vermont Public

Interest Research Group.
ELIZABETH COURTNEY,

Executive Director, Vermont Natural

Resources Council.
SHARON MURRAY,

President, Vermont Planners Asso-

ciation.
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APA, AICP, GROWING SMART"

\ The American Planning Association (APA} and ils professional institute,
the American Institute of Certified Flanners (AICF), are dedicated o
advancing the art, scienoe and profession of planning=physical, econom-
i¢ and sovial—at the local, regional, state and national evels -

APA encourages planning that contributes to public well being by devel-
apment communities and environments that more effectively meet the
needs of all people. AR has offices in Washingion, DUC and Chicago, 1L
For more information, visit AR Workd Wide Web site at hitpysww planning ong.

In October 1994 APA launchaed Growing Smar™, a major initiative aimed at help-
ing states modernize statutes affecting planning and the management of change.
The first phase of the program foecused on state and regional planning and the rela-

aw,. lonship and responsibilities that exist among state, regional and local
: ",, planning efforts. The second phase resulted in model legislation dealing

with local planning, including planning agency and planning commis-

*#4* slom structure, plan preparation, and the integration of state environ-
mental palicy acts with local planning, The third phase provides communities and
stales with model legislation for the implementing tools communities need to man-
age change

Prowiding assistance (o APA with this program is the Growing Smart™ Directorate,
composed of individoals appointed by the country's makor organizations that repre-
senl elected oificials, Included are representatives of the Council of $iate Communi-
ty Development Agencies, National Conference of State Legislatures, Mational League
af Cities, National Association of Countics, National Association of Regional Coun-
eils, Mational Association of Towns and Townships, and 1.5 Conference of Mayors.
In addition, the Dircctorate includes several members-al-large who represent the
built and natural environments and local government law.

For cdber documents from APA about planning reform, see the list beginning on
page 10, 11 you have any questions, comments of neced more information about this
report, please contact the ARY Policy Department at el 202-872-0611 or by email 1o
govtalfairs@planning.org or the Crowing Smart™ program at el 312-421-9000 or by
email to growingsmart@planning.org.

Funding assistance for printing this report was provided by
the Smart Growth Network, which was formed in 1996 to

" SMART GROWTH
encourage development that serves the economy, communily 37 v w o & =
and environmenl,

ruary 2002 by the Ameri
ial= in POF format are o

n Manning Asscciation. Copses af this report and eeher Growing Smarnt™
nbde free through the AR, web site ot wwwplonnin 8
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ECUTIVE SUMMARY

WE §UMMARY

he American Planning Asscciation's (APA} comprehensive survey of planning

reform and smart growth getivity in the states betwean 19949 and 2001 confirms

that these subjects are among the top political concerns in statehouses aeross
the nation.

Activity is incregsing in terms of the number of states taking up these issoes, and the
depth and breadth of planning-related matters under consideration. APYs review also
tdentifies a number of common elements that must be present if the states are to sue-
ceed in modernizing their comprehensive planning laws end implementing smart
prowth.

Indicators of Activity

= pMore than 2,000 planning bills were introduced bebwean 1999 and 2001 with spproxi-
mately 20 percent of the bills being approved.

Seventeen povernors issued 19 executive orders on planning, smart growth and relat-
ed topics during the past two years compared te 12 orders issued during the previous
eipht years combined.

Eipht states izsued lepislative task foree reports on smant growth between 19605 and
00, comparad 1010 repons between 1900 and 1998,

Activity has been bipartisan; of 24 smart growth executive orders issued botween 1992
wnd 2001, 12 came from Republican governors gnd 12 from Democretic governors.

In the 2000 election. 553 state or local ballot initietives in 38 states focused on lssues
of planning or smert growth with gn approval rete of more then 70 percent.
Twenty-seven governors—15 Bepublicens, 10 Democrats, and 2 Independents—made
specific planning and smart growth proposals in 2001

Reform efforts are no longer limited to the East and West coasts. Increasingly, more
states in the U5, Heartland are actively engaped in reform effonts.

State of the States

= Approximately cne-quarter of the states are implementing moderate to substantial
statewide comprehensive planning reforms: Delaware, Florida, Georgie, Maryland,
Mew Jersey, Oregon, Pennsybania, Bhode [sland. Tennessea, Vermont, Washington and
Wisconsin.

One-fifth of the states are pursuing edditional statewide amendments strengthening
local plenning requirements. or they are working to improve regionel or local planning
reforms already adopted: Arizena, California, Hawaii, Maine. Nevada, Mew Hampshire,

2 STATE

WF STATE
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MNew York, Texas, Utah and Virginia.
= Mearly one-third of the states are actively pursu-
ing their first major statewide planning reforms
for effective smart growth: Arkansas, Colorado,
Connecticut, ldaho, Mineis, lowa, Kentucky,
Massachusetts. Michigan, Minnesota. Mississip-
pi. Missouri, New Mexico, Morth Carolina and
South Caroling.
Approximately one-quarter of the states have not
made and are not currently pursuing significant
statewide planning reforms: Alabama. Alaska.
Indiana, Kansas, Louisiana, Montana, Nebraska,
Naorth Dakota, Ohio, Oklahoma, South Dakota,
West Virginia and Wyoming.
Half of the 25 states where active reform efforts
are underway do not border an ocean: Arizona, Arkansas, Colorsde, ldaho, [linois,
lowa, Kentucky, Michigan, Minnesota, Missouri, Nevada, Mew Mexico and Utah.

Mearly one-third of the states a

statewide planning reforms.

Trends in State Planning Reform

APA's review of activity revealed eight trends that consistently emerge in states actively
engaged in planning and smart growth reform. These trends offer insight into the recipe
for political success but also point to some of the key barriers and obstacles to reform:
= Challenge of Implementation. In many states where reforms have been previously enact-
ed, recent efforts have focused on implementation. States are continuing to experi
ment with the right mix of incentives, mandates and initial investment costs
associated with implementation.

Having ¢ Palitical Champion Key. In virtually every instance where reform has been
adopted, there was committed leadership from either the governor or a key legislator.
Linkage to Other fzsues. Numerous public opinion polls and ballot initiatives show the
popular appeal of smart growth. States having achieved reforms were able to link plan-
ning reform and smart growth with traffic congestion, housing affordability, environ:
mental protection and other quality-of-life issues.

Coalitionz and Conzensus Essential. Smart growth is not @ single-constituency issue. A
wide array of groups has a vested interest in planning reform. Successful kegislative ini-
tratives require coalitions and consensus,

actively pursuing their first major

LMW AR
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EXECUTIVE SUMMARY

Naciklazh Responzes. Such efforts, simed at weakening .
maniged growth proprams, appear mofe Commen in
states where reforms have been in place. Erronecus
tnformation and unsubstentisted claims sre used s
part of misinformation cempaigns to mislead voters and

elected officials, and in lepel challenges that allepe rep- UL A LAt T DL

ulatory takings of private property. Foury planned devalopment is
® Tusk Forces. Convening such & group to study planning & hidden tax on citizens and
reforms gnd smart growth measures and to make recom- communities alike.

mendaticens continues b be the most common way for B

povernor of legislature to teke up the tzsue. Task forces

often indicate political support for reform and they can

facilitate coalitton building, slthcugh some states use

task forces to avodd or delay taking action.

Hallot Initiatives. An increasingly popular tool to promaote

planning reform and smant growth despite the complex nature of these jssues, which
do not eesily lend themsehves to this format Use of bellot inttiatives appears likaly o
increase, particulerly in the West.

Flecemeal versus Comprehensive Approaches. State after state has debated whether o
gpproach planning reform and smart growth comprehensively or narmowly. While a
comprehensive spproach is lkely to yield better results, “plecemeal” reform effors
often are more practical and pelitically realistic.

Economic Benefits of Planning, Smart Growth
Az more states feee deficit budpets, questions sbout the cost and efficiency of smart
growth are more importent then ever. Increasingly, the fiscal implications of unmanaged
growth and chanpe facing metropolitan wreas, suburbs and meighboring towns are
becoming an important catalyst to reform outdeted planning and zoning laws.

Flanning reforms and smart growth provide long-term savings by eliminating inefficien-
cles caused by inconsistent and uncoordinated planning. Thers is growing awera Lo,
that poorly planned development is & hidden tex on citizens and communities alike.

Planning Law Reform—Smart Growth's Foundation

Planning statute reform is the foundation for innovative and sensible land-use regula-
tion and public investment. for helping reech agreement on important public policy
directions, and for providing the tools for states and lecal governments Lo ensure a

2 STATE GF STATE



59

hetter quality of life for their citizens.

The approaches being teken towards such reforms
in order t address rapid population growth, threats
to fermlands and environmental resources, inade-
quate public infrastructure and affordable housing
shortages are as vared as the states themsabhos.
Recognizing this. Afws Growing Smert™ project set
out to help states and communities through the
planning reform process.

The Growing Smart™ Leglslative Geildehoak: Mode!
Staturez for Flanning and the Manegement of Change
2002 Edition and accom penying Growing Smart™ User
Manual provide governors, legislators, governmental
officials, planners, developers, homebuilders, em-
ronmentalists snd others with annotated model
statutes and other tools and resources to revise planning laws in order to affectively man-
age growth end development.

What works in Oregon or Weshington will not necessarily fit Florida or Alabama, so the
Leglsfative Guidebook 20002 Editlen does not recommend a single, one-size-fits-all
approach. Instepd, the checklists and examples described in the User Manual help those
using the Guideheok tailor a stetutory reform program that is specific to their respective
stute's neads.

states themseives.

Role of Federal Assistance
While state and local povernments bear the primary responsibility for planning and
implementing smart growth, the federal government can and must play a rele by sup-
porting and fecilitating reform efforts in states and communities. Budget problems and
shortfalls in the states are likely to be the single most significant impediment o further
siate planning reform in 2002,

Additionally, many of the states making smart growth propress are encountering grow-
ing financial end technical asststance needs related to implementing plenning reform. The
federul government can help by providing targeted incantives and narrowly tailored grant
assistance. One pending lepislative proposal in Congress that would provide needed feder-
al essistance and incentives to states and communities for planndng reform, while still pro-
tecting locel land-use authonty, is the Community Charecter Act (HE 1433 ) 5 9751

The General Accounting Office found in its most recent smart growth anelysis that

The approaches to planning
reforms are as wvaried as the
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EXECUTIVE SUMMARY

Congress should encourage a better link between land
- use and environmental protection. Specifically, the Gen-
eral Aceounting Office urged new incentives for compre-
hensive planning. An increased, but limited, federal rele in
promeding state planning reform coukd have an important,

The federal govemment can and positive impect in helping states overcome fiscal and
must play & role by supporting technical ohstacles to reform and implementation.

and facilitating referm efforts in

#tates and comminitias, Building Public Support, Consensus

While citizen and voder interast in smart growth is strong,
in many states that interest hesyel to be translated it into
successful legislative actions pimed at helping solve plan-
ning- end growth-related ssues. Although the issues and
political circumstances vary widely, building common
ground emong & wide spectrum of stekeholders 15 essan-
tial To be suecessiul, it is important to first establish trust among, stekeholders before
they are brought topether for negotiations. To help with this process, some states ane
using fecilitated meatings towaork through contenticus issues and reach consensus.

Equally important are strategic public education and participation programs. such
efforts nead 1o be designed for key audiences to help build support early on for updat-
ing planning statutes and adopiing smart growth measures. It should be the responsi-
bility of all sectors to provide for, and participate in, the design and implementation of
public education initiatives.

Although the 1ssues and political cireumstances vary widely, finding commoen ground
among & wide spectrum of stakeholders and the public is essential. Part of this process
involves building consensus. Educating targeted sudiences about the value and benefits
of planning and smart growth, and uncovering myths used by opponents to misconstrue
smart growth, slso are necessary.

Equally important is challenging interests that seek to pess new lepislation expending
the activities that qualify as regulatory takings and, therefore, require compensation
under the Fifth Amendment of the U5, Constitution.

For states and communities seeking ways to meat the growth and development chal-
lenges of the new century, the Growing Smart™ Leglelative Guidebook 2002 Edition, User
Manal and other resources of APRA offer selutions that not only sddress sprawl, but can
halp generate econcmic growth and development in ways that do not harm valuable nat-
ural end cultursal resources.

10
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Recommended Actions

= Fanners need to use their professional skills and abllitles to facilitate discussions
among stakeholder groups and promete public awareness about the need for planning
reform and for Implementing plans that encourage smart growth strategles.

= Planning commissioners and local elected officials, who are on the front lines sddress-
Ing the consequences of unmanaged growth, need to help sctively shape and secure
state planning reforms and smart growth measures.

= States that have ot enacted planning reforms should establish study commissions or
task foroes 1o evaluate and recommend specific legislative actions. Commissinns should
e held tstrict timelines and recommendations should be acted on in a timely mannar.

= State planning reform begislation should include agsistance and resources for imphe-
menting reforms and smart growth plans.

= Comgress and the federal government need 1o facilitate, assist and create Incentives for
states 1o undertake planning reforms, bulld planiing capacity, and (mplement smart
growlh measures (o ensure prosperity and an enhanced quality of life for all eitizens.

EXECUTIVE SUMMARY

PLANNING FOR SHART GAC
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INTRODUCTION

dated comprehensive planning stututes and adopt related smart growth meas-

ures has risen from 19099 (0 2000 in terms of the number of states addressing
these tesues, and the depth and breadth of planning-relsted issues under consideration.
A GO-state review of this activity by the American Planning Association (APA) finds:

Desplte i downturn in the U8, economy, state legislative activity to reform out-

Indicators of Activity
Meare than 2,000 planning bills were introduced between 1999 and 2001 with approxi-
mately 20 percent of the bills being approved.
Sevenieen governcors issued 19 executive orders on planning, smart growth and relut-
ed topics during the past two years compared to 12 orders issued during the previous
elght yeurs combined.
Eight states issued legislative task force reporis on smart
growth between 1999 and 2001, compared to 10 reports
between 1950 ard 1998, -
Activity has been bipartisan: of 24 smart growth executive
orders issued betweon 1992 and 2001, 12 came from Republi-
can governors and 12 from Democratic governors,
In the 2000 election, 553 state or local ballot initiatives in 38
states focused on issues of planning or smart growth with an
ppprovel rete of more than 70 percent.
Twenty-seven governors—I5 Republicans, 10 Democrats, and
& Indapendents—made specific planning and smart growth
proposals in 2040
Reform efforts are no longer limited to the Bast and West
coasts. Increasingly, more states in the LS. Heartland are
sctively engaged in reform efforts.

Every political barometsr—pgolls,
legislation, executive orders,
budget propasals and ballot intia-
tives—indicates planning refonm
and smart growth are major state
issues,

State of the States

Approximately one-quarier of the states are implementing moderate to substantisl
statewide comprehensive planning reforms: Delaware, Florida, Georgla, Maryland,
MNew Jersey, Orepon, Pennsybvania, Rhode ksland, Tennessee, Vermont, Washington and
Wisconsin.

‘One-fifth of the states are pursuing edditional statewide amendments strangthening
local planning requirements, or they are working to improve regional or local planning
reforms already adopted: Arizona, California, Hawetil, Meinz, Nevads, Mew Hampshire,
Mew York, Taxas, Utah and Virginia.

INTRODUCTION

1a | Frannims Fan suaer showmn.
2303 STATE GF STATES
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PLANNING REFORM ACTIVITY

- maderwts to. Pursuing first major
tatambd e retee statwmide reforra

[ Pt ] 3

= Nearly one-third of the stetes are actively pursuing their first mejor statewide planning
reforms for effective smant growth: Arkansas, Colorado, Connecticut, kaho, Mlinois,
lowa, Kentucky, Massachusetts, Michigan, Minnesota, Mis: ippd, Missourd, New Mex-
ieo. North Carolina and South Caroling.

approvimately cne-guanter of the states heve not mede end are not currently pursu-
ing significant stetewide plenning reforms: Alebama, Alaska, Indigna, Kensas,
Lowisiana, Montana, Nebrasks, North Dekota, Ohio, Oklahoma, South Dakots, West
Virginia and Wyoming.

Half of the 25 states where active reform efforts are underway do not border an ocean:
Arizona, Arkansas, Colorado, Idahe, Ilinods, kowa, Kentucky, Michigan, Minnesots,
Missourl, Mevada, New Mexlco and Utah.
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Trends in State Planning Law Reform
APNs review of activity revealed

aged in planning and smart
swih reform. These trends offer insight
into the recipe for political success but also
point to some of the key barriers and
obst o reform:
[ pge af Implementation. In many
states where reforms have been previe
3 efforts  h
focused on implementation. State
continuing to experiment with the right
mix of incentives, mandates and initial
wigted with imple-

enacted, recent

are

imvestment costs

mentation.
Having a Poli mpicar Key. [n virtual-
Ly every instance whera reform has been
adopted, there was committed leadership
from either the governor ora key legislator.
Linkage te Oth
popular appeal of smart grow

I

1

2

RECOMMENDED ACTIONS

Planners need to use their professicnal skills and abilities
tn facktate discussions among stakeholder groups and
promete public awaneness about the need for planning
refarm and for implementing plans that encourage smart
growth strategies.

Planning camemissionens and kocal elected officials, whe
are on the frent lines addeessing the consegquences of
unmaraged growth, reed to help actvely shape and
secwre state plarming reforms and smart growth mess-
Ures,

States that hava not enacted planning reforms should
astablish stucly commissions or task forces to avaluats
and racommend specific kgislative actions. Commis-
sions should ba held to strict imalines and mcommean-
ions should be actad on in a tmely manner

planning reform legislstion should ndude assis-
nee and resounces for implementng reform and smarn
grawth plans.

Congress and the faderal government read to facilitats,
aesiet and create incentives for states 1o undenake plan-
ning reforms, build planning capacity, and implement
aman growth measures to ensure prosperty and an
anhanced guakity of life for ol citizens.

Ieznes. Mumerous public opinicn polls and ballot initiatives show the
h. States having achieved reforms were able to link plan-

ning reform and smart growth with traffic congestion, housing affordability, environ-

mental profects

wide array of groups has a
tiatives require coalitions and consensus.
<h Responzes. Such efforts, aimed at

Hire

nd other quality-of-life issues.
ntial. Smart growth
sted interest in planni

reform. Successful legislative ini-

veakening managed growth programs, appear

Massachusetts
Oregon

Wiark Group on Sustainability
Tennessee

Araas of Redevalopment
Varmont

No. 418, croating a two-year Community Devalopment Plan Program

Ne. D0-07, to address sustainability issues and establish the Gevernar's
An axecutive order to establish Tennesses Strategically Targeted

Mo, 01-00, creating a Development Cabinet

16
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miore cofmimen in states where reforms have been in place. Erre-
neous informetion and unsubstantiated claims are used as partof
misinformation campaigns tomishead voters and elected oificials,
and in legal challenges that allege repulatory tekings of private

property.

= Jazk Ferces. Convening such & group to study planning reforms Increasingly, the facal impheations of
and smart growth measures and to meke recommendations con- unmanaged growth are besoming an
tinues 1o be the most common way for a governor or legislsture important catalyst to reform cutdated
to take up the tesue. Task forces often indicate political support plarining and zoning laws.

for reform and they can feetlitate coalition building, slthough

some states use the tesk force to evedd or delay taking acton.

Boliot initlarives. An increasingly popular tool to promote plan-

ning reform and smart growth despite the complex nature of

these issues, which do not essily lend themselves to this

format. Use of ballot initiatives appesrs likely o increase, particularky in the West.

= PMecemeal versus Compre Ve ApDroac state after state has debated whether to
approach planning reform and smart growth comprehenstvely or nerrowly. While a
comprehensive approzch is likely to yield better resolis, “piecemeal” reform effores
often are more practical end politically realistic.

Better Planning Saves Money
As more states face deficit budgets, questions about the cost and efficiency of smart
prowth are more important than ever. Increasingly, the fiscal implications of unmaneged

Delaware

Arizona Ne. 2001-02, ereating the Growing Smarter Oversight Council
California D-44-01, directing state Department of General Services to reuse state
buildings in downtowns, central cities

Ne., 14, directing state agencies, departments to implemant steps curbing sprawl
Indiana No. 01.03, astablishing the Indiana Land Use Forum

Maryland No. 01.01.2001.01, creating the Commission on Envirenmental
Justica and Sustainable Communities

Missouri  Ne. 01-14, establishing the Mi iC ission on Gover | Coop

Neo. 01-19, directing the Executive Branch te help achieve measurable
imprevements in state's quality of life

5. Carolina Me. 2001-09, creating an afferdable housing task force

Neo., 2001-11, establishing a swine facilities meoratorium

Vermont  Ne. 01.07, fostering conservation of land neas interstate highway

ges and di ging strip-type davelopment alang thase areas
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prowth end change fecing metropolitan areas, suburbs and neighbonng towns gre becom-
ing an imporiant catalyst to reform cutdated planning &nd zoning laws.

Planning reforms and smart growth provide long-term savings by eliminating inedfi-
clencies caused by inconsistent and uncoordinated planning. There @ growing ewane-
niess, Lo, that poorly planned development 15 a hidden tex on citizens and communities
ali for exam ple:
= Louisville and Jefferson County Metropoliten Sewer District in Kentucky “spent mone
than S500 million in the past 10 years sddressing infrestructure deficiencies related to
poor of misaligned planning and zoning policies. ™
Between 1975 und 1995, Maine state government alone committad 727 million to new
schonl construction and rencvations although the number of elementary and second-
ary public school students in the state declined 27, between 1970 and 11
Much of the 516 hillion in property damage resulting from the 19693 great flood along
the Upper Mississippt Biver was fully predictable. The warning signs were not unheed-
ed weather forecasts but “public policies that had encouraged intensive use of land
along the region's rivers and streams.™
The pattern of sprepd-cut development or “sprawl” caused households in Houston,
Atlenta, Dalles-Fort Worth, Miami and Detroit to devote the highest portion of their
budget to transporiation, according to & nationel study in 2000 Out of every dollar
spent by the averspe Houston-area housahold, 22 cents went for transportation or mora
than 8800 annuelly or §2,528 more than the naticnel average. Households in the

5.

Alabama Executive arder creating the Alabama C. dan on Envir I It
report Jan 2001

Colorado Governer's Commission an Saving Open Spaces, Farms and Ranches;
11 propesals Dec 2000

Florida Executive Order Mo, 2000-196, creating the Growth Mar
Study Commission; report Feb 2001

lllingis Executive Order Mo, 2000-8, creating Balanced Growth Cabinet: Legislature
craates lllinois Growth Task Force; series of Task Force reports completed in 2000

Mew York Executive Order 102, ereating Quality Communities Interagency Task Force;
report Jan 2001

Morth Carolina General Assembly creates Commission to Address Smart Growth Management

Rhede Island

and Developmant lssues; report Nov 2001

Executive Order 00-2, creating Growth Planning Couneil; first annual

report Aug 2001

Goneral Assambly creatas a commission to study how state government can
encourage sustainability; report Jan 2002
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How To GeTt INVOLVED

Planning reform cannat ocourin your state without citizen support and participation. Here are sev-
eral ways to obtain more infoeation and to become invelved with efforts to help secure maore
effiective planning measunes

1 Contact the American Planning Association (APAL The assodaton offers a number of resources 1o help you
became mvalvad in planning reform effors including

* Information through APYs Growing Smart™ Program to help you become familiar with how your state’s
planning Laws work and whesher they need to be changad in onder to be more affective. APNs resouras
can be accessed through the organizstion’s web sits, wiwplanning e,

.

Apsigtance theough APAS Policy and Pullic Affaim Departraent in Washington, DUC., for halp with engan-
izing conferences, workshops and other legeslatve and policy prograss. You can reach the depamment
at tel, 202-872-0611 or by sending an email message to goviaffal re@planning.org

Speakars fram APA whe can give prasantations fo civic organizations or cthar groups te which you
balang about the naad for planning sta reform in yaur stata. For mors infeomation, contact APAT
Palicy and Public Afiairs Deparimant in Washingsan, DG, at the telaphans numisr or amail addrss
noted above.

.

Help thesugh the state and regional chapters of A%, Far sdditional infermation about this network of
voluntesr organizations, please sse the list of chapter web site sddresses undes the ADDITRONAL
RESOLIRCES section of the repant {pp. 146-147),

2 Visit and use APAS Online Lagslatve Action Canter at www,planning, om/fadvocacy’, Hese you can access the
la: alerts abour feceral lagislation and send e-mail to your LL5. Representative and LS. Senators. The
action center alse provides usafil information and rescurces about meeting with legeslatens, writing advoca-
oy betters and effective achvocacy e-nall, organizing a state lebby day and masting with the media, Alo pro-
vided b5 a list of legislative Balsons with the state chapters of APA,

Wite to, or meet with, your state legislators to express your concems about the need for planning statute
reform.

Contact guch groupe a5 the state municipal league, stete asmociation of counties, state association of home-
builders and envimnmental action groups and et them know you think refarm o srengthening of the plan-
ning enabling acts in yous state should be a high prionty,

in 3 coalition or allianca of arganizatiens that is warking
ter reform planning statutes whars you live. i ne coalition or allianca sxists, join with athers to form a boaad-
based crganzaticn of groues that recognizes the nesd for planning raform,

3
4
L Eremi e s i e o o e (2
6

Wiite letters to the editer of your local newspaper and guest commentanes about the need for comprehen-
sive: planning recuirements if othes smart growth messures are 1o be sffective. Results from laws and sctiv-
ties cdesigried 1o manage growth and development will be far mene Bmited than in places that have adogpted
planning refarms.

Attand publc meatings, wordshops, lagalative heanngs and other events related to planning refoom and
growith management issues in your state. If no meetings are planned at this time, join with others in organi
ingy & warkshop or other event.,
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Kentucky Executive Ordar 2001-628, creating bipartisan Task Forca on Smart Growth;
Morth Dakota H.C.R. 3023, ostablishing a study to examine use of conservation

MNew Hampshire State’s General Court created thres study commissions to address affordable
Vermont Legislature creates land-use parmitting process study commission, an affard-

Virginia General Assembly ereates Commission on Growth and Economie

repaort Mov 2001

wasements ta protact farmland, recraatienal lands

heusing, shoreland protection and rail transit; reperts Now 2001, Jan 2002
able housing study commission and a downtown redevelopment task force

Development; work eantinuing in 2002

thirese least expensive metro ares surveyed —Honolulu, Mew York and Baltimore—spent
almost one-third less

Maticmally, the estimated tax subsidy for the most popular farmland preservation tech-
nigque and authorized in all states—preferential or differential property Gy asses-
ment=is £11 billion annually, Yet, fotel expenditures nationwide ince the mid-1970z 1o
profect 318450 acres of farmland through purchase of development rights—consid-
ered T be a far more effective provision to stop agricaltural land from being devel-
oped—hiave amounted to only $100 million more or $1.2 billion

Planning Law Reform—Smart Growth's Foundation
Statutes autherizing comprehensive planning inthe U5, date
model enabling acts for planning and zoning were developed by the U
Commerce. Thus far, about one-hall of the states have updated these aws to one degree
oranither, The remaining states st need e onderiake planning siateie reform, which
i Thie loundation lor innovative and sensible Bod-use regulation and public investment
discussions o rach agreement on important public pelicy directions and a better gual-
ity of life for all citizens.

In order to address rapid population growth, threats to armlands and envirenmental
resourees, insdegquate public infrastrocture and affordable housing shortages, as well as
ether fasues, The app hres being taken are as varked as the stal
mizing this, APYs Growing Smart™ program set oul do help states and communit
through the process

Begun in 1994, the program provides governors, legislators, governmental officials,
planners, developers, homebuilders, environmentalists and others with annotated
el statutes ard other tocds and resources o revise planning laws in order o effecs
tively manage growth and development. What works in Oregon or Washingion will not
ssarily (it Florida or Alabama, s the Growing Smart™ Legislative Guidebook 2002 Edi-

ok 1o the 1920 when Two
3 Depariment of
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Delaware Funding, tachnical assistance for plans through “Livable Delaware® initiative 2001
Georgia 250,000 for smart grawth grants 2001

55 million for Atlanta communities 2000-2003
Massachusetts $30,000 per municipality in assistance to draft

community development plan 2000-01
Minnesota 3500,000 for 10 one-time grants to reglonal development commissions 2001
MNew Jarsay $1.7 millien for Smart Growth planning er implemsantation grants 2001
Mew York 31.4 million for 28 grants under Quality Communities program 2000
Pennsylvania  $3.6 millien in state budget (FY2000-01) for planning, assistance 2000
Utah £400,000 in state budget for davelaping, implemanting local plans 2001
Wisconsin 53 million in 2001-02 state budget for local comprehensive planning 2001

* Mot & complete list Highlights sebected examples of m ot monatary or
tochnical sappont for comprehansive planning or smart growth maasures.

fion and accompanying Growing Sment Lzer Manoel doonot recommend one-size-fits-all
approaches, Instemd, the checklists and examples described in the User Manuel help
thise using the Guidehook tailor a staiutory relorm program that s specilic io their
respective slate’s needs

Although states may Borrow ideas Tom other states” legislation. and concepts of the
Legistative Guidebook 2002 Edition may influence the language of reform eforls, no twe
bills are identical across state lines

Urban Sprawl and Smart Growth
Cner of the major issues driving inferest in planning relorm bas been urban sprawl or
“the pattern that takes over when, with e coordinated planning, people and busi-
nesses desert esfablished communities to develop the open countryside™ Since The
19705, there have been more than 500 studies on the issue of sprawl, with a significant
amount of leratre published fn the 199057

To address sprawl and related problems, APA encourages states o adopt “smart
Erowth™ measures (o manage development. As AP defines it, smart growth is the plan-
ning, design, development and revitalization of cities, towns, suburbs and rural areas in
order o create and promote social equity, a sense of place and communi nd T pre-
serve natural as well as cultural resources, Smart growth enhances ecol 1 integrity
over baoth the shaort- and long-term, and improves qualiey of life Tor all by expanding, in

21



Enacting a statewida smart growth
law may not be enough. Effective
implementation requires a clear
connection between the goals and
requiremants of the act and what
local governments actually do

through their plans and reguations.
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a lizcally responsible manner, the range of transportation,
- employment and housing cheices available 1o 8 reghon
Planning Reforms Make Smart Growth Work
However, withoul updating comprehensive  planning
statunes and providing a certain amount of coordination
and guidance between local jurisdictions, achieving any
lewel of smart growth can be pext o impossible, This is
especially true in states with stong home-rule govern-
ments and ditlerent planning reguirements among ocali-
ties, as in Michigan, Connecticut and Massachuseits
A similar situatbon also exists where gengraphy iso-
Fates different areas of a state from one another or cultural
differences or other faciors entribute 1© a strong regicnal
Instead of comprehensive statewide approach o smar
growih, as in Viegink, Texas, Nevada and Calilormia
Just enacting a statewide smart growth law may not be enough, Effective implementa-
Fiom requings a clear connection between the goals and reguirements of the act and what
Pl governments actually dee through their local comprehensive plans and land devel-
apment regulations, A recent study from Marvand, which has a statewide smart growth
act, is a case in point
The report estimated that By 2020 mone than #0000 acres of farm and ferest nd
wonld be cleared e accommedate new home construction cutside designated growth
areas in the fve-county Baltimore region iF improvements were made to highways
extending beyend areas identified for further development.” Maryland’s smart growih
Faw allows development o ocewr in none-designated growth aneas, and state fumding for
Infrastructupe improvements and public ser n those areas can be sought through
an exemplion proces
Massachusens provides another example I new smart growth measures wene enaclol
n the state, where moderate planning reforms already have been made but additional
changes are stll needed, land-use plans developed in accondance with the new smart
groath lw would “hive little chance of being implemented. withoul signilicant changes
1o Thie existing state statules that govern zoning and subdivision control ™
Provisions in Massachusetts” current planning statotes would allow plng for new
development to ciroumvent smart growih measures by
allowing unlimited divisions of individual parcels of lnd along existing roads withowt
meeling review reguirements;

22
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allowing comstruction of affordable housing in
unsuitable locations throwgh a *oom prehensive
peermil,” which elfectively Bypasses local planning
and zoning reguirements”

Implamenting the MNew Jersey

In states where planning reform and smart State Plan betwesn 2000 and 2020
growth measures are being adopled on a plece will save a5 much as 2.3 bdlion in
meal basis, such changes can be counter-produc- capital coate for local rosd, water
iver or. al best, have limited effectiveness, Inferest and sewer infrastructure; deficits
in Virgink appears to be shifting towards a system for municipalities and school dis-
that authorizes local jurisdictions o design their tricts will be reduced by as much as
awn smarl growth measures instead of a growih $140 million a year
management program thal regquines state participa-

Ton

Strmilar efforts are underway in Calilornia when:
some groups are strongly advocating stronger plan-
ning and growth management strategics lor particular regions within the state. These
and similar approaches may address growth issues for the time being, but without a com-
prehensive program administersd statewide, development could be managed amd con-
trafled inomuch smaller areas than i the entine siate were part of onge unilonm smart
growth strategy

Planning's Economic Return

Comcerms are raised insome states that implementing planning reforms lor smart growth

are g costly=—despite job growth, economic development, revitalization, improved

quality of Tile and other benefits. Numerouws studies show the opposite is e

= Opegon’s Tour Brgest urban areas can avoid more than S105 bi
costs as a result of the stale's 1991 Trans|

irm in road expansion
rtaticn Planning Rule. which has been
adopled for a 20-pear period, Forty other cithes in the stane also are implementing the
ke

Keeping new growth and development durfng the next 50 years in the greater Sali Lake
City metropalitan area from spreading oul no mone than 125 square miles will save
approximately $4.5 billion in transportation, water, sewer and utility investments. 1In
addition, 171 square miles of Jand will be conserved by implementing growth manage-
ment steps outlined in “Envision Utah,™ the 2002 recipient of APYS prestigious Daniel
Burnham Award for using the planning process o help improve an area’s quality of
il

Managing growth [ora 20-vear period could save Vinginia Beach, Va, 8275 million in
infrastructure costs, generate a $5 million annual surplus for the municipal gencral

=
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Tumed instead of o $1% million annual loss, and redoce the

- area’s vehicle miles traveled count by 65 percent or
miore than cne millicn vehick: miles a day.*

= Implementing the New Jersey State Plan between 2000

and 20Z0 will save as much as §2.3 billicn in capital

Used propery, updated planning wosts for local road, waler and sewer infrastrocture while
atatutes ard amart growth meas- fizcal deficits Tor municipalities and schoel districts
ures can help states improve aneas slatewide will be reduced by as much as S160 million a
in economic decline. year during the same period.”

= Develuping a regional transit system for the Minneapo-
lis=50 Paul metropolitan area and encouraging morne
cnmpact development could save the area 538 million
in local road costs, as well as eliminaling 245,000 daiky
autemdabsile trips”

For either states, the problem is not controlling sprawl,
proteciing farmiand or expanding public transit, but developing stronger economies
Topping the priority lists of several grvernors i stimulating, nol managing, growth and
dhevelopmeaent, Dsesd properly, updated planning statotes and smart growth measures can
help states improve areas in economic decling One dramatic example: edevelopment of
the nation®s 450,000 fo 600,000 brownlield sites

As o July 2004, & 82.9 million public investment in Massachusetts’ brownlield reston-
tion program had attracted 583 million in private-sector monies o cheanups and S18
ien in total investments In addition, more than 175 brownlichd projects were pro-
Jected tocreate of retain more than 20.000 jobs in the state " Other states capitalizing en
this opportunity include Mew Jersey, Michigan, Maryland and Pennsylvania

SThere compelling economic case for stafe spending on brownfields,”
the Mational Covernors Association in a brownfields stody released in 20007 A dollar of
state spending produces about 10 times To 100 times mone dallars in economic benelits”
Thee new mission (or brownliekds, the report goes on, “means leveling the playing fiehd,
making brownfields projects competitive with greenfields projects thal coniribute 1o
scallered suburban sprawl. By emphs g urban redevelopment, brownlields projects
hidlp preservee farmland, rural communities, and open spaces.”

To help communities capitalize on the econoemic benefits resulting from effective
planning, Delaware, Georgia, New Jersey, New York, Pennsylvania, Wisconsin and other
states goa step further. They provide local jurtsdictions with financial incentives and
technical assistance to do comprehensive planning, Such support bs especially critical 1o
smaller or more rural communities, which oflen de net bave the unds or expertise o
develop general or master plans. The latest national ligures show that 70 percent of
metropolitan governments, but only 41 percent of adjacent governments and 38 percent

soirils ol
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purchase of develapment rights

space, brownfields revelving fund

Utah Amandments addressing municipal and unincerperated area annexation;
transportation corriders, land subdivisions

Arizona Growing Smarter Plus Act
Maine Twe bills involving designated growth areas, modifying tax pelicies
Michigan Savaral bills invelving airpert zening, zoning appeals, other appeal proceduras,

MNew Hampshire Three bills encovraging smart growth, matching grants for protecting span

Pennsylvania Acts 67 and &8, creating growth areas and allowing transfer of develepment rights

af rural governments, are currently engaged In comprahens larning.
APA Tecognizes that there 15 no ome “Best way™ [ modarnize planning
apply equally in each and every stata.
tiom and reform efforis across the country a
Stateand lecal offic
with urkan planmki

a5 diverse as the states themselves.

States by 2026 has not yet been bullt.”

Recent legiskative approaches reflect the wide spec
Ity munkeipalities
model laws presented in the Growing Smmart™ Legishi
nimg and the Miragerment of Changs 2002 Edition do net recommend a singhe approach.

Meed for Regional Cooperation

More and more stale governments are continuing to follow the lead of those states that
already have sdopred statewide comprehensive planning of growth management gystems

during the last quarier century.” Recogn
knews nee political boundaries, =i
hensive plans,
and inter-jurisdictional consisteney ameng the various plans.

Another reason for coordinated planning amaong communitl
cles 18 fo more effectively conserve sensitive and other impor

f that the impac|
tes are more actively req

atutes that will
he varlety and intensity of planning moderniza-

acknowledpe that, although Fuclidean Toning® may have helped
it the turn of the 20th cetury. It 15 nolonger adeguate to mest
5 complex nesds—or the ameunt of development expected to occur during the next
25 years. Some estimates suggest half of all development that will extst in the United

wrn of opticns and design fexibll-
nt when planning more livahle communities. Recognizing this, the
+ Gaidehioke Moded Staures for Phan-

af local land-use declslons
iring writien local compre-
wrdination among nelghboring jurisdictions in the planning process,

nd gevernment agen-
nt matural resources

Zh
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Connecticut
Kentucky
Maryland

Michigan

Nevada

Utah

New Hampshire

Pennsylvania

Three bills addressing municipal plans, revenue sharing, cellaboration
Mandatery training fer planning efficials, commissizners

Four bills or amendmants addressing infill guidelines, smart building codas,
preparty tax eredits, vision stataments

Four bills invelving plan reviews by neighboring jurisdictions, eluster
housing developrments

18 measures affacting master plans, impact faes, planning commissions;
placing $200 million band propesal an November 2002 ballet

Bills authorizing joint, private-public transpertation projects and expanding
R i JpETE

and Dy Couneil r

P

Amendments expanding agricultural protection provisions, funding for
farmland protection, infrastructure

Amandmants raquiring annaxation plans

Motes the

erent study, State Biodiversing Straregie

s Report: *The topic of biodiver-

sity conservation Is increasingly being discussed across the country. Not only are actual

strategies developing in more sta
statewlde planning, I8 recog
ample of this already taking

e

hut the Importance of component pars, such as
1 by mian

e e Blodiversity Recovery Plam for the

Chicago Reglon, which was recognized with a 2001 APA Outsianding Planning Award for a

Flan. Helping lead the 125 organizations [nvolved s the N
Coammiksslon. More than 140 recommendations are ineluded In the
and acticns o protect and restore natural ands

ing stra

wiheastern Hlinols Planming
-page plan autlin-

s [ northeasterm T

niovls and adjgeent parts of Indiana and Wisconsin.*

There

authaor §

mental strate

inte
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oii Faber points out, “Peopl
share responsibility for their land-use dect
river basing, linking communities together in watershed-wide economic and
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changes needing to be made with n
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want 1

sspect Lo flood plalns his comments are just as rele-
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Role of Federal Assistance

While state and Incal governments hear the primary .

respons Bty for planning and Implementing smart
growth, the federal government and must pl
rele by supporting amd facilitating reform efforts in
states and communities. Budger problems and
shortfalls In the states are likely to be the single
mast signiflcant impadiment to further state plan-
ning reform fn 2002,

Additlonally, many of the siates making smart
rowth progress are encountering growing flnancial
needs related to implementing planning reform
The federal government can help by providing tar-
geted Incentives and narmewly talloTed grant assis-
tance. One pending legislative proposal in Congress
that would provide needed federal a d ince
for planning reform, while still protecting local land-u
Character Act (HR 143375 975)

The General Accounting Oflee found [n s maost recent smart growth analysis that Con-
gress should encourage a better link between fand use and environmental protection
Specifically, the General Accounting Office urged new incentives for comprehensive plan-
ning. = An increased, but limited, federal role in promoting state planning reform could
have an important, positive Impact in helplng states overcome fiscal and technleal ohsta-
clag e reform and Implementation.

I soeme states brogd public support o ke aetlon o address problems associated with
sprawl—traffic congestion, evercrowded schocls, Inss of farmland or cpen space, funding
shortages for public services as a ult of new develspment—has not been encugh to
achieve results through the legislature and governors offlce. Tn Hawall, for example, dif-
ferences between the governor and legistature last vear thwarted efforts to make sddi-
tlonal changes to the state's managed growth program.

Ona proposal in Congress that
woukd provide faderal assistance
and incantives to statas and com-
msnitias far planning raform is the
Community Character Aot

ves 1 gl
authority, is the Community

and communlties

ANCE

Building Public Support and Consensus
While citizen and voeter interest in smart growth is strong, In many statzs that interest has
yel 1o be translated (oo successiul leglslative actlons aimed at helping solve planning-
and growth-related fesnes. Although the issues and pelitical cireumstances vary widely,
building common ground among a wide spectrum of stakeholders |5 essential. To be suc-
cessful, it 1s mportant 1o first establish trust among stakeholders before bringing them
together for negotiations. To help with this process, states such as
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Delaware New law provides up to $1 millian a year

in hing grants for 2001
Mew Hampshire Brownfiakds Revakving Laan Fund;

enables state to qualify for federal funds 2000
Ohig 'Clean Ohie’ enacted; $200 millien annually for brownficlds resteration 2001
Pennsylvania Industrial Sites Act amended to include

parformance-based loans for cleanups 2000
Rhode Island State Hause farms brownfields study commission; report Jan 2002 2001
South Carglina  General Assembly approves, governor enacts voluntary clean-up program 2000
Tennesses General Assembly passes, governor signs bill fer eleanup and reuse 2001
* Mot » complets list. Highlighte selacted axamplas of Elatian afecting

Tacilitated meetings to woerk through contentious isswes and reach consensus

It also entalls educating tarpgeted audiences about the value and benelits of planning
amd smarl greswth, aml uncovering myths used by opponents I misconstrue smart
growth, Some interests opposing smart growth measures seek o pass new legislation
expanding the activities that qualify as regulatory takings and, therefore, require com-
pensation under the Fifth Amendment of the LS, Constitution. The most exireme exam-
ple of this te date is so-calbed “Measure 77 in Oregon, although similar interests exist in
olher states including Arizona, Florida, Virginia, Georgia, MNorth and South Dakota,
Wyoming and Washingion

I provisions such as Measure 7are spccessiul, government’s ability to protect the pub-
lic health, safety and welfare, and to build strong communities could be restricted fo the
exfent that implementation and compliance with plans and regulations through enlonce-
meent actions coull be ellecti

For states and communities seeking ways 1o meet the growth and develepment chal-
lenges of the new century, the Growing Smare™ Legishative Cuidebood 2002 Edition and other
resources of APA offer solutions that not only address sprawl, but can help generate eco-
nemie grewth and development inoways that do not baem valuable natural and cultural
TSNS
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outdated state comprehensive planning
larws, which date hack to the 18205 cone
tinue o lag far behind changes being made by
surrounding states ineluding Tennessoe, Georgia
and Florida, Given concems of some leghslanors
and volers in the state, however, The challenge
facing planmers may be more of one preventing
bills fron being adopted that erode the ability of
kol government o plan for, and regulate, sl
use and development
While mere than a dozen planning and land-us:
relaied bills have been introduced in the past sevs
eral years, including measures sought by the
Alabama Chaprer of APA and others aimed at sub-
divigion Jaw and master planning, none of These
prupesals have been enacted. Minor changes were
made o the staie's planning and oning laws in
15594 1o expand The powers and duties of regional
planning amd development commissions, bul no
substantive amemdments were mdde o the

E florts in Alabama (o reform signilicantly

Statune's comprehensive planning requirements

O encouraging step eccurnead in January 2001
when the Alabama Commission on Environmsen-
Tal Inftiatives issued a report to Gov. Don Siegel-
man recommending. among other things, that a
smart growth commission be created 1o tackle
urbsan sprawl,

In light of revernue shortfalls and the 2002 elece
thons, the governor and legislature have noi
placed that recommendation on the legislanive
agenda or any of the &0 other proposls veted on
Ty thes B3 -member commission

The commission, formed by the governor in
April 2000, was comprised of representatives (rom
state and local government, the Alabama Forever
WIkE Larad Truost, amcl cormmuni ty or s ness kead-
ers from esch congressional district who wers
“charged with researching and developing quality
aplicns o encourge The long lenm preservation
of Alabama's natural envirenment.”

Nonetheless, signs that communities in the
state face o range of urban sprawl and related
fssues continue to mount. For instance, a report in
August from the U5, Census Bureau® placed
Alabama first in the nation in terms of the per-
centage of people who drive 1o work By them-
sefves, The bureaw found that about 16 million
residents, or 84 6 percent of Alabama workers 16
and alder, drive alone toand from their jobs, Only
1 percent carpood, and fewer Than 1 percent wss
public transpoemation,

i Cob, Rodoey, “Tomand Modern Satures, A Survey of Sase Laws on Locsl Land-Use Manning® Growing Smarr borking Fapers Yl 2,

Armerican Flanning Associarion, 6,
& R Al L At B4-574

5 S DR, i i vt T st i e SN T -2 MOS0 I
& Joltiinsin, Bk "8k, Leick Matio in Soli: Cominifer” Assodated Preis Calling, Aisg, &, 2001

az
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aw cities or boroughs in the state beyoend
Anchomge, Fairbanks and Juneau have
implemented comprehensive Tand-use reg-
ulations, What state comprehensive planning
requirements there are have nol been changed
sinee 1985 However, no signilicant amendmenis
were made at that Time 10 the comprehensive
planming section of that statute
Srate law" grants that a (irst o second class bor-
ough “shall provide for planning, platting and
landd use regulation on an area-wilde basis” This
power may, in turn, be delegated toa city in Che
borough i the borough government consents,
Omee tocl the State Department of Community
and Economic Development has published 1o
provide fechnical assistance on planning and
roning to smaller communities is Alaska Plan-
ning Commission Handbook,
There are, however, several indications that
state Jeaders and residents alike are beginning to
sew The valee and nesd lor state-ol-the-art plan-

15ec. 1 che 73 5LA 1985,

ning statutes, wols and practices, Last January,
during Gov, Tony Knowles's 2000 state of the
state speech, he pledged o further improve the
state’s environment and transporiation network
With a record 527 hillion invested in land, water
and air transportation since 1954, Gov, Knowles
said he would Jlaunch @ new, omprehensive
Transportation initiatbve o beier ke advantags
of Jederal Tumds *

The: Denali Commission. established by Con-
gress in 1994, 05 an innovative Tederal-state part-
nership designed oo provide critical atilities,
infrastrocture aml economic support throughout
the state, The commission has placed a high
varlue on Jocal land-use and development plans e
increase local sell-determination and 1o guide
lederal and state agencies in providing aid and
capital funding for local projects, Among the
cornmission’s efforls (s an edvcational initiative
To increase the capacity of rural communities I
ereate and implement local plans

Another sign that residents in the 49th state
are beginning to understand the need for mod-
ernized planning regquirements is a series of pub-
lic meetings, spomsored by the nonprofit Alaska
Humarities Forum, designed to “give Alaskans 2
voice in policy decisions. ™ Started in late Novem-
her 2001, “Alaska 20020 Alaskans Charfing Our
Future™ is @ threc-year, S1omillion process to
eglablish the state's needs during the next 20
yerrs with respect o the economy, education,

2 Cobb, Rodney. “Toward Modem Stabaies, A Survey of State Lows on Local Land-Use Fanning.” Growing Smant Warking Papers Val 2.

Amencan Planning Association, s,
3 Almska Saiuie 28,9040
4 5wl i arg/ =5

e hitt el e and com, 2k ke printen/story FET152p-7 B2 0 hitmnl
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Among the Denali Commis-
sion's efforts is an educational
imitintive to increase the capaci-
ty of rural communities to create
and implamant local plans.

communities and families, the environment, and
sustainable funding for public services,

Three Alaska communities are leading the
way. Anchorage, which received the APA 200
Public Education Award for “Anchorage 2020—
Anchorage Bowl Comprehansive Plan.” invelved
residents in planning their city's future through
a comprehensive outreach and communica-

tinns campaign.’ Hundreds of citizens respond-
ed, filling out and returning numerous clip-
and-mail public apinion surveys published in
local newspapers and being part of forus
groups, fask forces, community meetings and
workshops.

Similar efforts have emerged on the Kenai Penin-
sula In Soldotna, citizens, businesses and natural
resource interests worked together to decide how
to use a state highway improvement project
anncunced in 1994 to improve their community
identity and protect nearby valuable natural fea-
tures connected with the Kenai River's workd-class
salmon fishery. The effort later attracted attention
throughout the country when it was honored with
an APA national awsrd in 19967

Farther north. the Morthwest Arctic Borough
worked closshy with scattered rural communiti
and native Alaskans to develop a plan that hon-
ors traditional values and preserves subsistence
resources at the same time it identifies strategh
to increase the economic vitality of this largely
remote, cash-poor region. The plan received ARYs
naticnil Paul Davidoff Award for advocacy plan-
ning in 196H0.*

5

&

& Andrews, hmes H. *Anchorage Bowl Comprehensive Fan Education Program.” Mannigg. March 2001, p. 13,

7 Bothschild, Jan. “Mainstrest Alzska: Soldotns

™ Planning, Apnl 1995, po 18

8 Sehiwalb, lirs “Alaska's Morthiwest Ares Plan.” Fanning, March 1960, p. oL
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ARIZONA

ew states during the past four years have
matched Arizona's focused attention on
land-use planning reform and  smart
growth. The amount of political and legislative
activity, however, should not come as a surpr
given that two of the 10 fastest-growing metropaol-
itan areas in the country are in Arizona. The
Phoenix metropolitan area alone added more
than a million residents between 1990-2000
while Yuma added 53,000
Substantive statewide planning reform began in
108 when the state legislature passed a statute
authorizing municipalities to establish procedures
for transfer of development rights’ and passed the
Growing Smarter Act. The act, which included a
provision on citizen participagtion in plan making
that wias based on language from APAs Growing
Smart™ Legishative Cuidebock, mandated kocal juris-
dictions to give greater thought to how and where
growrth would cocur, and how it would be financed.
The act mandated local jurisdictions to give
greater thought to how and where growth would

fopulation Changs for the Ten-Fasiest Growing Metropolitan Areas: 1690 &
Census Bureny, April 2000, p. 6 Yuma. AL ¥, §0.7% mirease; Phoenls-Mesa, AX 88, 45.0% Incremse.

eeur, and how §twould be financed
The act also created the Growing Smarter Com-
mission and direcled the 15 members fo delve
into af Jeast eight complex issoe areas including
maodifications to existing planning enabling legis-
latien. Following release of the commission’s
Timal repart in Seplember 199, Gov, Jane Die Hull
called a special legislative session in Febroary
2000, which resulted in the Crowing Smarier Flus
Act, Signed into law in May 2004, Growing
Srarter Plus includsd statutory provisions that
revised the state's municipal zoning policies by
o reguiring large or fast-growing communities o
establish volerapproved general plans that
inclede designated growth s
granting counties the same power as cities o
agsess developer impact fees, provided the
county adopis a capital improvements plan;
requiring local general plans to have an analysis
ol b water suppl servie [ulure growth;
prehibiting mun without approval of
The Fandowner, rom designating private lands o
state trust lands as open space, recreation, cons
servation or agriculiural lands inorder fo mee s
general plan's open space aml growth ekements;
requiring mumicipalities o adopl a citizen
review process [or resonings
authorizing municipalities o designate infill
incentive districts and adopt an infill incentive
plan to encourage redevelopment in such dis-
ricts and
o reguiring authorization Tor subdi

isian and

20007 Fopulation Change and Distribachon 1598 o

ARIZTHA
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splil parcel review involving five or Tewer lots

In Movember 2000, veders defeated two high-
profile ballot initiatives on plnning and growth
management. Proposition 100, the governor's
proposal o a constitutional amendment to cre-
ate the Arifoma Conservation Reserve, was neject-
el by i 52-48 pereent margin® The reserve would
have designated up to 70,000 acres of state trust
Tand for permanent conservation and provided a
Trammework for designating up to 200,000 addi-
Tional acres

Proposition 202, the Citizens Growth Manage-
ment Initiative sponsored by the Sierm Club, was

The oversight cowncd, a public:
private partnarship, is charged
with maonitoring the effective-
of Arizona’s Growing
Smarter and Growing Smarter
Plus statutes, and offering sug:
gestions for improvement.

nass

3 “Srmart Growth by Sate " Smart Growth Metwork, Movember 2000:

S it
4.

snatgy owth,

defeated by a FO-30 percent mangin' Among
other things, this constitutional amendment
would have reguired most cithes and counties to
adopt W-vear urban growth boundaries

The: Tatlure of these ballol inithatibves, however,
does nat herald the end of planning referm and
smart growth in Arizona. Last February Gov, Hull
signed an executive order establishing the Grow-
ing Smarter Oversight Council’ A public-private
partnership, the council is charged with monitor-
ing the eftectiveness of Arizona’s growth manage-
ment statutes (Growing Smarter and Growing
Smoarter Plus acts) and offering suggestions for
improvement. In her 2000 state of the state
address, Gov. Hull asked the legiskature o appro-
priate $800,000 for small community planning
assistance.” Lawmakers Jid mol approve the
Teguest, however.

Planming proponents, led by the Growing
Srarter Oversight Council, are now Iocusing on
making improvements o the Growing Smarter
and Growing smarter Plus acts Modilications
include giving jurisdictions more e o adopi
updaied general plans and clarifying that the
deadling Tor adoption of the gencral plans
{December 20000 refers 1o municipal council
actiom, not voler approval,

Ciher concerns involve The costs associated
with holding special elections o approve the
general plans and with implementing the plans,
and adding penalties or ther enforcement Siml-
ey Lo ersure communities comply with the act

himil

5 Meyers, Plylls. Growsh 1 the Bafio Boo: Becsing ihe Shape of Communities In Novembes 2000, Brovklogs Institution Center on Urban

wred Metzopolltan Foliey, February 2001
£ Bxee, Drckes 200102 {Gorv, Hul, 2015401

7 Sgane of the Saate, 45th Arizona Leglslavare, Firs Regular Session, Governor Jane Dee Hull, lan. & 2000
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ARKANSAS

any in the state believe Arkansans are
M resdy to embrzce more aggressive plan-
ning strategies and to update their
state comprehensive and other planning laws. An
April 2001 report on planning issues' by the Insti-
tute of Governments found sprawl ranks second
to crime as the biggest concern of the state’s
urban residents, and it's the third biggest con-
cern at the county level
Two bills were approved during the 83nd gener-
al assembly last year, helping to focus attention
on planning reform and smart growth in
Arkansss. Advocates are hopeful more substan-
tial chenges can be made during the next several
years since the last time any significant changes
were made to the statute authorizing comprehen-
sive city planning in the state was 1957

Urneder ome of The new laws enacted in 2000,
eithes that become adieent and contiguous 10 om:
another through annexation must noew ensure
that zoning within LODD feet of the joint iy
boundarkes is compatible® The other new '
promates inter-governmental cooperation in
cages where 2 municipality is located in two ar
more different planning  and  development
districts

The state general assembly also amended The
state constitution to alliw for the creation of pede-
seloprment districns and tax increment linancing”
Legislators acted following voler approval in
Noewember 2000 of Amendment 78, This new Jaw
gives mounthes and cities redevelopment bond
authority 10 help communities eliminate o pre-
venl blighted areas A separate bill,” which would
hiawe eciended tax credins to those invelved inren-
ovating or rehabilitating historic properties, died
i committes upon adjoumment.

With the increase in discussions aboul sman
growlh jssues, some lawmakers have responded
by proposing legislation that would require the
state “to compensate owners of real property for
excessive regulations.” Twe bills" each titled *Pri-
wate Property Protection AcL” disd In commilicee
when the general assembly adjourmed Tast ver,

1 =CGrowth in Arkmnsas” Unhensity of Arkansas s Litthe Rock's Institute of Governments, Apeil 2. 2001
2 Crouch, Hi=a, “Arkansams want mansged growth: sarvey disoovess urban sprae] siewed as problem. Arkansss Demmonat Gasrite, April 3.

21, p. B1

4 At Wi For additional indonmation abous those changes, see Bodney Cobio's article. “Toward Modern Swtutes. & Survey of State Laws
on Local Land-Use Planning.” in Grewing Smurt Working Fapers Wi, 2, Americon Manning Associntion, 108

A At OB {500 173 signed Apsil 2. 2401 See hikp:

Jiwrwr aril e stade s/ fiproot fa o s 20070 Sim oot T8, pdl

5 Aot PB4 HB 20250 signed Manch 13, 2001 See:

ururw il e sbatear usfiprootiac

A pdf.

et BT (HR 246180 signed March 27, 20 See: hidpofnww arkleg state arusHiproot st OO0 him! et 1257 pdi

FHE 08, e by

e ar ke stake arusfiproek/b B! S hHmSEIIE, pdf.

B 2305, See it fveue arileg state o o/ faprootbills 2000 St HEEM05, pdd: and H B 2342,

Seem bttt arkbeg st e ars fprocd (il a2 000 htm, HB2243. pd
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ong & leader in promoting prograssive plan-

ning as a way to solve growth challenges,

California helpad =0t the standard for revi-
slon of outdeted planning enabling legislation
with reforms in 1971 referred to as the “McCarthy
Lepislation, ™ which required that lend-use deci-
sions be consistent with comprehensive plans
Then, the explosive growth in the stete during
the mid- to late-15900s was a calalyst for more
reforms, causing smart growth and planning
issues from the ballot box to the state house to
become prominent fixtures on California's politi-
cal landseape.

In January 2000, state Assemblywomin Patricia
‘Wiggins orpanized the Smart Growth Caucus. This
hipartisan. peographtcally diverse coalition is
eomprisad of 34 Californis legislators who beliove
that the state must pursue lend-use policies that
are economically, environmentally and socially
sustainable. The cavcus also i committed to
advancing & smarl growth legislative agenda®

1 1871 Callformis Smiute Chyp. W46

Last March and April the caucus, along with key
legislative committees. held hearings on several
growth-related issues including: “Reducing Com-
mutes and Promoting Housing.” “Reinvesting in
Urban Neighborhoods,” and “Protecting Califor-
nia's Shrinking Agricultural Lands. ™

At the same time, individual members of the
caucus have taken active roles in discussing
smart growth. For example, Assemblyman Gil
Cadillo held a legislative hearing in Los Angeles in
March 2001 on the state’s e in promoting
smart growth.*

In Wovember 2000, Speaker Robert Hertzbery
formed the Speaker's Commission on Regional-
ism in collaboration with the California Center
for Regional Leadership to better manage growth
and encourape regional cooperation® Also in
Newember 2000 voters turned cut to consider a
number of smart growth-related ballod initiatives
invelving transportation; affordable housing
schools;, water quality: open  space/natural
resources/recreation; economic development:
growth management. and governance/ fexibility.
All but two of these initiatives were locally initi-
ated, and mone than hall of the 78 state and local
‘measures were approved.”

While a wide variety of legislative initiatives
ware introduced during 2000 and 2001 toaddress
smart growth issues, only a few were enacted.
Among the defeated proposals were the Califor
nia Farmland Conservation Bond Act of 2002 that

2 Fora ldaory of comprehensive planning in Californi see, Curtin, Dansed | end Ceeily T. Talbert, Cortin's Califoms Land Use and Flan

ningg Lew, 21t ext. {2001} and dissent by |. Arsbisn in DVt ¥ Caunty of Naga,

3 S Intige w5 semibly. o graegrdeda i |
4 Sees [arige v £ EBuTeS Tginesource LULLL

MardLhiml.

h 73, 77274 {1995).

5 Homney, Lee. *Hearing Foeuses on Creatlng Coberent romih Strategy " Los Angifis Thes, Bos Fart €, p 2 (March 24, 2001). Among the
speakers at the hearing were Calilornla State Treasuser Bl Argelides. fomeer Massachusetts Governoe Michoed Dukakis, and Sun

Amerkcsn Ine. Chairman El Broad.
& Sees hiatge reghonallsm ooy abourindsx himl

7 Meyers Pliyilks. Growth ar che Ballar Soe ELaing ohe Shape o fCommunitie o Noveot 200, Brookings Instivailon Center on Urban and

Metropeliten Polioy (Febyuary 2000,
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wionld have authorized the state te sell bonds to
buy Ermer development rights in ans Uhreat-
ened by sprawl and 1o promate urban infill?

The Local Govemment General Flan Updateand
Sustainable Communities Grant Progrm would
havee awarded grants of up lo S2E0,000 to cities
and counties o revise amd update their plans and
policies, and encourage coordination between
Tand use, housing and transporiation planning” A
propesal enaeling recommendations of the Speak-
er's Commission on Regionalism would have
implemented policies and sirategies encouraging
regienal collaboration ameng kal governments,
husinesses and community organizations”

Other measures introduced bul not approved
inluded bills: requiring local plans o have urban
growth boundaries and o be submitied @ Uhe
Ofhee of $tate Flanning for approval no later than
July 1, 2002 funding a study that monitors and
evaluates the fair share of housing starfs, a
reguirement of & loval plan's housing element:”
authorizing eounties and ¢ities (o prepare join
cooperative general plans in leu of individual
plans as part of a pikol pregram helping localiikes
develop plans consistent with adopted regional
planning principles” and funding regicnal plan-
ning and general plan updates.”

Howewer, the 2001 legislative session ended on
a high note lor planning reform advocates when
Gow, Gray Davis signed all of the hills supperted
by planmners in the state, These measures includ-

8 AB 52 [Assembly member Wiggins, insroduced 20011

& AR 291 {Assermbly member Corbest. introduced 20015

W1 AR 74T (Assembly membes Herizberg, introduced 20015

Tl AR 15 {Asserily member Canciamifa, introduced 2001,
& 5B 20 (Sen. Peraia, introdueed 20000,

O AR 924 phssembly member Wayne, introduced 20011,

ed B0, 457, which limits the use of Lot line adjust-
ments and certificates of compliance e reconlig-
wre angien! subdivisions,

The measure was the legislature’s respunse i
The Hearst Corporalion’s use of an 1852 subdivi-
sion map o create 279 buildable parcels on the
Hearst Banch in San Luls Obispo County, The Cal-
ifornia Coastal Commission supported the bill, as
did the Califurnia Chapter of APA, which mount-
ed @ major public awareness campaign to count-
er efforts by real estate interests seekinga veta of
The il

California's APA chapter sponsored and assist-
ed in passage of AB 1553, which requires the
state Office of Planning and Research o add envi-
Tenmental justice o its general plan guidelines
Plarners also assisted in formulating 5B 221,
which requires local governments o include
proof of adequate water supply as one condition
of approving subdivision housing projects invalv-
ing 500 or mone residential units

Also approved was S5 610, which expands the
existing requirement that public water sysfems
prepare water supply assessmenis for lange devel-
opiment projects and improves their long-term
wiler supply planning studies. The govemar used
the signing of these bills to call for more infra-
siructure projects so as (o increase water storage
capacity throughout the state,

The: isswe of “school sprawl” was tangeted with
ABIRET, which requires schoc districts and kocal

AR 1968 Assembly member Wighne, intredoced 20000; and AR 274 [Assembly nensber Corbett, introduced 20003
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governments to work together on long-range
school siting plans. It was sponscred jointly by the
League of California Citkes and the California
Chapter of APA. AR 1602 was approved, which
puts g proposal for a £2.6 billion parks and land
preservation bond issue on the 2002 alection bal-
lod. In stgning the bill, Gov. Davis noted that the
slowing economy is already having a severe
impect on stete revenues. If the voters approve
the bond tesue, the poverncs said he would spend
the money slowly so &8s to balance debt service
costs against other, high-pricrity funding needs.

S 2, which extends the life of local redevel-
opment ggencies, alse was enacted. It tightens
the requirements for declaring u redevelopment
area blighted and requires agencies to spend
more money on low-income housing. Finally, to
address trensportation gridiock and congestion
concerns, Gov, Davis signed a package of bills that
provides 5.3 billion for his five-yesr, Transporta-
tion Congestion Relief Fund.®

The California Chapter of APA helped develop
another proposal, sponsored by Assembly Mem-
ber Pat Wiggins (A B 857) and Senator Byron Sher
{5.B. 7a1), that wes spproved lest year by both the
state Assembly and Senate. Work by a joint con-
ference committes to reconcile differences in the
two proposals i still pending. The assembly bill
would reguire state smert planning principles
that both the state spencies and local govern-
ments would incorporate into their planning.
Many of these principles gre similar to ones sug-

5 S hinprs o i, ol s rav e B S_imipe hiom,
5 Canmnissbom s ereatid by Baecative Crder D-4-56 fn 1330,

gested in ARN= Growing Smart™ Legishative Geride-
Book. The senate version would require state
smart planning principles te govern state funding
Jor infrastructure projects.

Gov. Davis has taken other steps to promote
smart growth and good planning.  On Oct. 29,
2001, he signed Executive Crder D-46-01 directing
the California Department of General Serdces to
promote downtown revitalization by constructing
and reusing state buildings in downtown and
central city areas. Smart growth patterns of devel-
opment are to receive maximum support; renova-
tions of state-owned office buildings are to be
dione with site plans and architectural designs of
the highest quality. communication with local
residents, property owners. business people and
others is to ocour to help determine local con-
cerns, and facilities are to be located and leased
within easy access of transportation and svailable
housing that is affordable. He has also asked the
state Office of Planning and Research to hold
regional smart growth forums throughout the
state to get bocal input about smart growth pro-
posals that the state should support.

Previously, Gov. Davis established The Gowver-
nor's Commission on Building for the 21st Centu-
" The commission issued two reports evaluating
infrastrocture deficits in the state and recommend-
ing solutions. As a result of the commission's work,
the governor and state legislature have agreed oa
process that will result in a five-year capital outlay
plan beginning with the Budget Act of 2002.7

MR- oo’ Bd gt Suismasy, Comimssion in Buskling R he 2080 Centary,
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COLORADO

erhaps more than any other state, Coloradoe
P his been at the forefront of efforts to enpct

planning reform and smart growth meas-
urzs. This should come as no surprise2 considering
the state has undergone explosive growth and
demopraphic transformations since 1990, The lat-
est figures. in fact, show Coloredo’s 5 percent rise
in population since April 2000 to be the third-
largest incremse netionwide and nearly three times
the naticnel sverage !

Despite being at the top of the state's politieal
agenda, planning reform and managed growth
hve generated more debate then legislation. Col-
oredoans heve witnessed multiple special legisla-
tlve sessions, an acrimonious hallot intoetive, and
an array of legisletive proposals that led to some
TN SUCCESSsE.

At the end of a second spectal session last foll, a
number of limited reforms finally were approved.
Some suggest that these reforms do not reflect
propress as much as politicul expediency. Smart

growth advocates see this as a welcome first step,
but caution much work remains since the com-
prehensive planning requirements communities
in the state must follow still remain essentially the
same as the 1920s model legislation after which
theyre copied .

Following the extreordinary second special ses-
sion comvened last year by Gov. Bill Owens, four
planning-related bills were enacted. The measures
authorize the collection of impact fees by certain
municipalities:" set forth procedures for munici-
palities to resolve conflicts:® alter the process for
certain “flagpole” annexations.” and require cer-
fain counties and cities to adopt master plans.”

Flanning experts in the state characterize thess
‘measures as “baby steps® toward growth manage-
ment, pointing out that the new laws do little, if
amything, to sehee problems associated with poor-
Iy managed or uncontrolled growth, The Colorado
Municipal League, for instance, says the mandato-
ry master plan kegislation covers municipalilties
that already have plans in place or in progress.
Equally problematic is the fact that the only
required plan element resulting from the legiska-
tion was a recreation provision. The master plan
statute still does not contain a required land-use
element.

Many in the state also are concernad about cer-
1ain provisions that were attached (o the impaect
fee bill, including language that limits how the
fees can be used: requires fees to be directly relat-

1 <US. Adds 3.6 Million Sinoe Censue 20007 U8, Consus Buresu, Dee, 28, 2001 Colorade's growth was estimated st 27 peroent the

natcmal average was 12 peroent

1 Cobb, Rodney. “Toward Modern Statates. & Sumvey of State Laws on Local Land-Use Planming.® Growing Smart Warking Papers Vol 2.

Amencan Planning Associntion, 18
A &B. LS00 (200
4 H.B 0152w (2000,
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el b developiment impacts; and attempts 1o apply
The bill tor home rule municipalithes, The last pro-
vision may very likely generate litigation

Many groups prometing planning reform in the
state will continue 1o push for legislation that
addresses growth management comprehensively,
Sinee Coborado public apinion polls continue 1o
indicate sprawl is residents’ Wp concern, hepes
remain that seme sort of comprehensive growth
management initiatives will surlace this year”

Planning reform and smart geowth discussions
during the Colorado General Assembly's 200 ses-
sion began when Gov, Owens, in his state of the
state address Fast year, asked lawmakers 1o mple
ment the recommendations of the Governors
Commission on Saving Open Spaces, Farms and
Ranches,® The blue ribbon commission, established
by the governes in May 2000, developed 11 propos-
als that were released in December 200407

One bill would bave provided for a comprehen-
sive growth plan,” and another would have glven
wolers the opportinity 1 limit the inerease in the
number of residential buikding permits to 3 per-
cent, while limiting the development of rural
Tands outside a municipality to no less than 35
acres or cluster developments® COther bills not
adepted last year included requirements that
some counties and cities develop public works
plans;? ereation of a Denver regional planring
agreement:” and authorization of grants to help
lecal governments implement master plans

Still ether growth-control bills, introduged dur-
img the first of two special legislative sessions
ordered 1ast year by the gevernor, alse were ot
adopied. They included a proposal that would
have provided a non-binding, altermative dispute
resolulicn optien for counties and cities” o grant
program thal would have helped local governs
ments develop master plans” and formation of
land-use courts that purporied te provide efli-
chencies in the resolution of land use disputes

Sinee taking office Gov, Owens has sought smart
growth measures and planning reforms. In Janu-
ary 2000 he anncunced his “Smart Growlh; Colr
orado’s Future® initiative,” which led the state
general assembly thal year e considered an array
of planning-related measures. Although lawmak-
ers were unable o reach consensus on most
issues, five limited reforms were adepted and
signed by the governor,

The first bill, HB. 427, created the Office of
Smarl Growth within the Department of Local
Alfairs, The executive director is authorized o
designate areas in the state as “Colorado Heritage
Communities” Communities so designated are
eligible to receive planning grants provided appli-
calbons are submitled jointly by the governing
odies of at keast two local jurisdictions and critis
cal planning isues—including kand wse and devel-
opment  pallerns, transportation  planning,
mitigation of envirenmental hazards, and energy
use—are addressed

7 *Frons the State House.” Americnn Flanning Association, Desembes 2000
8 “theens Sggns Anti-Sprael Legelation.® Offioe of the Givernor. press release, Moy 24, 2000

Spe wwnLsia e oo, us iowenspaess 152 44000 him

# “Colorade's Legacy i tis Children * Governor's Comamission on Saving Open $paces, Farme & Rancies, eport, Deversber 2000
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The second proposal that was signed, HB 1001,
provides sdditienel criteria thet may be used in
local government comprehensive plans including
public places and facilities; schools: the location
of adequate water supply: existing, proposed or
projected location of residential neighborhoods;
and sufficient land for future housing develop-
ment to meet projected needs.

The third bill enected, HB. 1304, promotes
urban redevelopment and infill development
through a state income tax incentive of up to
100,000 for each individual developer who cleans
up brownfields. The Department of Health and
Environment is charged with certifying the clean-
up has ocourred and verifying the cleanup costs.

The fourth bill adopied, H.E 1302, provides a
state ineome tax cradit to developers who build
low-income rental housing and agree to maeke
such housing available within their developments
for 15 years. The fifth messure that was signed,
H.E. 1348, offers a siate tax refund up to S20,000
for the donation of conservation cesomaents. The
lenw also puthorizes landowners to transfer all or a
portion of unused tax credits to another taxpayer.

Despite these seoomplishments, more sweeping
reforms proposed in 2000 were defopted. This led a
group of citizens, Coloradoans for Responsible
Growth, 1o seek reform through B ballot measure.
Named the Responsible Growth Initistive or
Amendment 24, the propozal called for certain
cities and counties o designate urben growth
bounderies on meps subject to citizen approvel;
impact gnalysis of growth plans: and regional coop-

15 This Imitsarive did ot have the sappart of Co. Cwens
200 Msyers, Piyllis. h

Mea n Foliry, Februsry 2001, p. 14
NM.p &

Colorado’s master plan statute
atill does fot contain 4 reguired
land-use elemant.

eration. The initiative” prompted much debate snd
led eritics to spend several million dollars to cam-
paign against the proposal,” which was defeated by
a 40 percent margin (30 percent for, 70 percent
apgainst) during the November 2000 election.
Despite the high profile defeat of Amendment
24, it belied the continuing strength of popular
support for smart growth reform. Altogether there
were two statewide initiatives and 65 local initia-
tives put before Colorado voters in 2000 address-
ing such smart growth issues as transportation,
affordable housing, schools, water quality, open
space, naturl rescurces, recreation, economic
development. growth management and gover-
nance. More than half of the initiatives in Col-
orade and other western states were approved.

Ballat Box FLuting the Skags of Sanmenitis (n Nawanbar 200 Brockings [netltution Center on Ustan and
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odest changes to the state's planning

Laws have been made sinee 1958, how-

ever in 2000 several legislative propos-
als were enmacted that, while not making
substantial changes to locel comprehensive plan-
ning requirements,’ set the stage for additional
planning reforms and smart growth measures to
be adopied in the state.

The Connecticut Chapter of APA was instru-
mental in drafting legislation, which for the first
time provides clear direction o communities in
terms of what plans must contain, consistency
with other jurisdictions, and requirements that
all planning commissions consider using cluster
development in order to leave more land as open
space.’

Connecticut Chapter President Daniel Tuba
netes, however, that much work still remains to
be done in the state. To that end, discussions are
underway in the general assembly to develop a
=mart growth program. Te accomplish that, the

state APA chapler supgests that a blue-ribbon
panel be convened i investigale approaches and
make recommendations

Twao other important bills also wene enacted
st year, One of the new ws, Public Act 01-117,
allows The 168 municipalities in the state, which
has ma county jurisdictions or governments, T
enter inlo agrecments o share services and fax
revemue,* The other measure, Fublic Act 01-158,
eslablishes steps, including inter-town collabora-
Tion, to help revive communities characterized by
lovw meliam household incomes, declining popu-
Tatiens and high property ta mill rates

Several other planning-related bills remained
unader committes consideration at the end of the
2001 legislative session, Including @ measure
establishing “lundamental planning principles
enable communities fo mone successiully mee
the needs of the people who live and work in
Them ™ Other proposals were designed o *estab-
lish and implement a state-wide growth policy
That promotes state-municipal parinerships and
identiflies siralegies to preserve environmental
integrity by profecting open space and agricul-
tural land and ceaning up brownfields™ and o
establish a smarl growth policy [or econamic
development.”

Asimilar smart growth economic development
act in 2000 also falled "

Besides activity in the general assembly, ¢oor-
dinated elferis by Gov. John Howland and Uhe

1 Lobb, Bodney. <Toward Modern Statutes, A Survey of State Laws on Local Land-Use Manaing.® Growing Smart Working Pagers Vol 2.

American Planming Associntion, 1668,

2BA 107 (D011, An net revising the Process for Adoption of Municipal Phns of Conseration and Cevelapreent. Mandates local land-

use plans and directs that the plans be updsted every 10 yeare

A =State of Conmecticut 2001 Public Act Summary * Connecticat Chapeer, APA 2000 p 3
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state’s Depariment of Economle Development
invalvie ather planning-related |ssues incliding
brownfiekd redevelopment, business relocation
Ineentives, expanded public transit, and housing
rehabllitatlon/ownership.”

In his 2001 state of the state speech, the gov-
ermnt pledged to “further investments in aur
urban areas and the people who live there.”
Vital to sehieving this goal, the governcer noted,
Is state-of-the-art planning: “More than ever
beiore, transportation policy has io be coordi-
nated with economic development and environ-
mental protection. Feenomie development In
urban areas creates new wealth and new oppor-
tunity. Cleaning up brownflelds encourages
imvestment i the poeTest parts of our state. And
preserving open space helps control growth and
protect the beauty and character of this place we
call home.™

One example of Gov. Rowland’s commitment
was the Tramsporation Summit he convened in
September 2000 to discust a varlety of trans-
portaticn concerns, Including puklic and Inter-
modal transportation and parking. Among the
resulis of the meeting was creation of & 15-mem-
ber Connecticut. Transportation Strategy Board,”
whieh was 1o propose an Initial transportation
strategy and preliminary cosis o the governor
and general assembly by Jan. 15, 2002

o, Rowland also established an urban home-
cwnership program (n May 2001 with the goal of

o S T e o AT £ el

W Sew: honpe) as e o hirm.
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The Connecticut Chapter af APA
was instrumental = helping deaft
legislation that requires commuai-
ties o consider duster develop-
ment in order to leave more land =
Open space,

attracting “te the cities suburben residents who
will see that this offering is too good to pass up,
and to help wrban renters into homecwnership
opportunities. " The Iwve-wheresyou-work pro-
gram allows purchasers in 16 cities to apply for
A0eyear fixed-rate mortpages, of up to $35.000, at
an interest rate of a 25 point below that offered
by the state’s Housing Finance Authority.”
Ancther new initiative, the Brownfields and
Information Technology Financing Program,”
allows the Connecticut Development Agency of
issue bonds on behall of towns for brownfields
projects statewide Last August the agency com-
mitted its first funds under the program—$2 mil-
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The Connecticut Chapter of ARA
siggests a hlug-ribbon panel be
convened to investigate and rec-
ommend approaches to smart
growsh.

lion, of an estimated $25 million needed, to
remediate a site in Hartford,

In addition to focusing on urban revitalization
and brownfields, headway is being made to pro-
tect open space in the Constitution State. In 1998,
the state established an open space preservation
program with & goal of preserving 20 percent of
the state's screage by 2025, At the end of 2000,
14,000 seres had been preserved at s cost of about
540 million. In February 2001, the povernor
announced the state's largest land purchase—
15,200 acres at 4 cost of $94 million "

The state has allowed the transier of develop-
ment rights for farms for approsimately the past

20 years. In 2001, including the December 2001
Bond Commission meeting, the state spent more
than &3 million on fermland preservation. Even
though cnly €2 million was authorized in Fiscal
Your 2002, previously authorized bond funds con-
tinue to be spent s & result of pressure from the
statewide coalition, the Working Lands Alliance.
Cmly nine farms were preserved under the Farm-
land Preservation Program between 1995 and
19y, however 19 farms sold their development
rights to the state in 2000 and 2041 These trans-
farg imvolved £7 million and preserved more than
2,000 acres. Through last October, 187 farms
totaling 27 990 acres” had been protected.

The governor also has boosted the amount of
protected state lands through the Netural Area
Preserves, 1o which 1192 scres were pdded in
December 20007 Such designation requires
development of detailed management plans o
protect each preserve’s unigue species and
communities.

The general pssembly alse approved in 2001
legislation requiring all municipalities 1o con-
sider cluster development in their plans of con-
servation and development. Previcusly this
requirement spplied only to towns where more
than Z0 percent of the land was Wdentified as
undeveloped. Cluster devalopment generally
places buildings closer topether then comvention-
al developments, leaving more land as open
SpBe.

2 000 BA-OO D7 - ROOHB- 067 - P hars.
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DELAWARE

eading  efforts 1o further modernize

statewide planning lsws and implement

amart growth practices in the First State are
both the general assembly and Gov, Huth Ann
Minner. In 1995 Delaware bepan 1o substantially
update its comprehensive planning laws, making
it one of 12 states that have undertaken such
reforms.

Additional improvements were made last yoar
with enectment of  the governors “Livable
Delaware” initistve, including legislation” that
provides funding and technical assistance to
municipalities to develop comprohensive plans.
Measures sddressing two other importent plan-
ning issues—brownfields end historic preserva-
thon—also were enacted in 2001

Five legislative proposals were signed into law
last summer as part of Gov, Minner's Livable
Delaware agenda. The first statute’ establishes a
Governor's Advisory Council on Plenning Cocrdi-
nation. Chaired by L. Governor John Carney, the

1 Medd, Staart *un Bver-Changing Landseape.” Manming Communias fir th 20t Cantavy. Am

s/ plannleglved el e hitm,
Tk fiof Conservation Trust Fand)
4 SR 183 (Rrownliekl Developanent).

council is charged with developing “accurate,
fair, graduated impact fees™ to discourage
sprawl. The proposed schedulbe of impact fees was
expected to be submitted to the General Assem-
by by Jan. 15, 2002,

The council, which includes representatives of
local governments, homebuilders, agriculture
and civie associations, also will assist the gover-
nor in identifying and addressing current and
future state development and land-use iss
and will recommend legislation, policies and
tools that support the Livable Delaware initiative.

Last March Gov. Minner also issued an executive
order requining all state agencies and departments
todevelop measures for Fiscal Year 2003 that would
implement recommendations curbing sprawl out-
lined in the 1999 stale report, Shaping Deloware's
Future: Mawaging Growth in the 21t Century.”

And with creation of the Realty Transfer Tax for
Conservation Trust Fund,” also in 2000, the state’s
formula for funding the acquisition and mainte-
nance of open space has changed significantly.
Delaware now will provide 8% millicn annually for
the next 18 years for the purchaese and steward-
ship of undeveloped land.

Another new law enacted in 2001 provides up
to 51 million a wear in matching grants for envi-
ronmental  assessment and remediation of
brownfields. The measure’ alse encourages infill
by standardizing the definition of brownfield for
the purposes of certain tax credits.

Flamming Associat

usigovemmorexecutive_crders 2001/ sodl ki
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Although not part of the geverncrs Livable
Delaware agenda, the Historic Preservation Tax
Credit Act” was signed in February 2001 The
meznsure places the ate among 15 others that
olfer tax credits 1o those who restore or rehabili-
tate historic properties. Income-producing as
well as owner-vecupled historic properties may
qualify for the credit

Another bill, taken up in 2001 by the Senate
CommunityfCounty Alfairs Committes” but not
approved by the General Assembly. would
require the develupment of zones wherein coun-
ties and municipalities would develop joint
plins. The legislation also provides for notice of
proposed land-use action by either the county or
municipality

Delaware began iis smart growth efforts in
December 1994 when the Cabinet Commimes on
State Planning Issues sponsored the conlerence,
“Shaping Delaware's Future.™ The program
reached the public and private seclors in an
effort 1o develop a 25-year statewide vision.”
Several major consequences of failing o coondi-

& HLRL 1 (Historie Preservaticn Tax Credit At
W5 B 90 (Intergovemmental Cocedination fome Acth.

nate growth and development wene identified,
including loss of community character and iden-
Ty continesd decling of older cities growing
separation beiween cities and suburbs; adverse
effects on older suburban areas; adverse effects
on natural resources; and loss of productive
Taremland,” One important aspeet of the program
was public involvement,”

The following year the report, Shaping
Diefaware's Pctuere, wins released ® To better plan for
an expect population incrense of 180,000 and fora
possible ks of 125,000 acres in upen space by
2029, the repert recommended 19 development
goals® Following the release of the report, the
gonermor established by execulive onder a State
Manning Citizen’s Advisory Panel and an Advisory
Paned on Intergovernmental Planning and Cocndi-
nation,”  That same month, the  Shaping
Delaware's Future Act was introduced and signed
intor Ew three months later ™ The act requines,
among ciher things, thal the counties submit
ecomprehensive land-use plans 1o the Olfice of
State Manning Coondination.”

NShapleg Defaware's Future. newsletier of the Defaware Cablnet Commiiter on Sate Panning ksues, feb 17, 1935

oM
BMd

W K Interaciive open houses were scheduled (o keep the dinksgue going
15 Shaping Cebabare's Fature, newshener of e Delaware Cabinet Commisies ok State Flannlg e, Agnl 1995
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FLORIDA

hen the Sunshine state overhauled its

comprehensive planning and land-

use statutes in 19485, the chanpes ware
recognized at the time gs one of the country's first
afforts to devise a statewide growth management
system. Among other things. the lendmark
reforms included a state comprehensive plan,”
although implementation of the statewide plan
his been limited end has not been linked to the
state budget.

Under Floride's spproach. local and regional
comprehensive planning is required. Also includ-
ad wes a “concurnency” privision, which requires
new public fecilities and services o meest the
demands of new development to be installed at
the same time the development takes place.

Ancther statute the state enacted as part of its
planning reform efforts sddressed developments
of regional sipnificance. Two additional planning
lenws were enacted tn 1908 that sdded criteria to
the future land-use elements of local comprehen-

1 Cmnibus Growth Mama gensent
28 3215], 165, Abo
Stadr

m 1584 the

mprehersive Plan {Fla Stat 1872070, 1985

Art and the Local Government Comprebernsve Flanning

H
3 “Population Change and Distribution 1980 to 2000.° Censas 2000 Brief LS
4

sive plans and clarified that mayoral veto power
did not extend te zoning varsnces. A measure
enacted in 1999 authorized counties and munici-
palities to designate urban infill and redevelop-
ment areas based upon specific criteria.

For the most part, however, adequate funding to
carry out the state's innovative growth manage-
ment system has not been provided . This has led
tor several challenges in implementing these and
other planning-related statutes during the 19%s
when Floride was one of the 10 fastest-growing
states in terms of population.” Consequently,
planners and others have called for stronger
growth management policies and implementing
measures, and sufficient funding.

To measure public sentiments about land-use
policies and quality-of-life issues, the Florida
Department of Community Affairs conducted a
statewide Growth Manapgement Survey in Februs
ary 2000 Traffic congestion, urban sprawl, loss of
wildlife habitat and limited water supplies were
the most serious growth management problems
noded !

Survey results also showed broad public support
for limiting urhan sprawl; requiring intergoverns
mental coordination: providing incentives for
urban redevelopment, community visioning and
design: and keeping land in agricultural uses
kespondents also supported changes that would
strengthen links between transportation and land
use; establish urban growth boundaries; developa

ol Land Development Regudation Act

e and Reglonal Flanning Act (Fla. Stat 186.001-.5991) was adopied.

sus Bureau, April 2001, p. &

Grawif Masagement Survey Eport. Fhorich Department of Communify Affairs, February 2000, See- hitp./ ‘ww.doa state.dl.us/growih,

5 d.
6 Id.
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state eomprehensive plan that had clear priorilies
fear growth; and improve gitizen participation.”

The following July Gov. Jeb Bush signed an exec-
ukive crder creating a state-level Growih Manage-
ment Study Comimission ® The commission was
directed 1o recommend state, regional and kocal
implementation strategies in onder to meet iden-
lied goals and achieve desired cutcomes, The
commission, chaired by Mel Mariinez who now is
secretary of thie U, 5, Department of Hiusing and
Urban Development, also was asked 10 consider
growth trends that affect the state's quality of lile,
enviromment and economy, and Lo eview existing
growth management systems. To gather public
input. the commission held hearings in elght
cithes.!

While the commission’s study was being com-
pleted, a citizen-kad initiative calling for statewide
high-speed rail transit was placed on the November
2000 ballot, Voters subsequently passed the consti-
Tuticnal amendiment by i 6 pereent mangin, calling
fe a highe-speed monorail, fixed guideway or mag-
netic levitation sysiem between Florida's five
largest urban areas. The new transit system also will
providis aocess 1o existing air and ground trans-
portation facilities and services, Construction is
scheduled to begin no later than Nov, 1, 20037

Fd.
B Exee, Orcer Mo, 2000- 196, sigoed fube 3, 2000,

By February 2061 the Growth Management
Stusly Commission's limal report, Liveable Florida
for Today and Tomorrow, was completed, Al
gether 83 recommendations were made, including
creation of partnerships between state and local
governments instead of the state having a
stronger role Another rcommendation, which
attractsd national interest, is full-<ost accounting
for help focal and other governments better projs
ect the actual costs of sprawl.”

Several of the commission's proposals were eon-
sidered during the 2001 legislative session, nclud-
ing two prometed by Gov, Bush: schocls and full-
cost acoounting Controversy around these and
ofther issues, however, prevented the proposaks
from heing adepled last year althsugh they are
expectsl 1o reddressed This year,

Hoewever, the legislature did approve funding
Jor a fiscal impact analysis study and two related
rural land propesals, One of these programs offers
private landowners g per-aere payment from the
stale in exchangs for a conservation easement i
keep land rural, althowgh funding for the program
still must be approved. The second measure is a
pilet program to designate rural land stewardship
areas and promete cluster development through
transterable rural knd-use credits

% A Liveasf Flarida for Today and Temarmow: Elorida Srowth Manngement Stady Commission. Pebwaary 2007

e attgeiweorm chon snte L usgrowibptgeres i |

1 Myyers, Fiylles St af the Ballst Sox Elerting the Shape of Communities in November 2002 Brookings Institution Center for Urban and

Metrapalitan Bolicy, Febroary 501

11 Sews hiape o srartgrowth ong/inkormstiond news artiche sspiart= 1602
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dozen years after substantially over-
A hauling its state comprehensive plan-

ning lews and adopting other smant
arowth measures, 99 percent of Georgia's GHE
lecal povernments have devaloped comprahen-
sive plans and met the requirements of the 198%
Georgia Planning Act® The next step in the plan-
ning process is the required “plan updete,” start-
ing in 2004,

The state's Department of Community Affairs
has set & goal of 100 percent participation in the
update phase. It intends to accomplish this by
encouraging joint planning between countles
and cities, and by developing & web-based online
tond, PlanBuilder, thet will stregmline and simpli-
fy the comprehensive planning process for local
governments.” [0 sddition, the Department of
Community Affairs is developing a model land
use manegement code for small cities and rurel
counties, which eventually will be web-based.

The 198% planning statute, later amended in

1992, also requires development of regional
plans. As of October 2001, all but one of the
regional plans had been completed. The one
remaining plan was expected to be finishad at the
end of 2001.*

However, local response to environmental
planning criteria, prepared by the state's Depart-
ment of Natural Resources, is lagging. Only 330 of
the 688 municipalities required to develop envi-
ronmental ordinances consistent with the plan-
ning criteria have responded” Concerns about
the lack of implementation have led the depart-
‘ment to postpone its 2002 deadline and assemble
a task force to expmine successes and failures,
The task force is due to report earky this year *

The most recent smart growth measure adopt-
ed by the state is a S250.000 grant program
approved last year. Although funds for the pro-
gram are currently on hold, grant applications ane
being submitted and planners are hopeful the
Tureds will be relemsed.”

Another sign that 2002 holds promise for plan-
ning reform was a story last November in the
Atlante fournal-Constitution that reported Gov, Roy
Barmes “hopes to draft a new model zoning ordi-
nance that Incal government can adopt, stressing
new land-use methods ™

Other smart growth measures that have been
approved include a transfer of development
rights law enacted in 1948, Besides these state
efforts, the Atlants Kegionsl Commission in 2000

1 Cinla, Resdney, *Torursnd Bheadrn STarutis, A Susvey of S1ati Laws 0 Lical Laned-Use PRnning.* Growing Smer Wieking Pypvra Tl 2 Atmor-
inan Flanning Assocation, B8

2 Sk [T vt cho s1aRe b R ARARITTus T

3 S

I Mwerne ches saate g i anningferarus. o),
S0l v choa state g s planningstatus.fml.

T Wite Jerry, AP, “Logiskitive Activitio Regoat.” Seonga Chapter of APA hemslener, 2001
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began awarding planning grants as part of its Liv-
absle Centers Initiative, Thi inftiative’s infent is o
Promete “quality growih in the region by encour-
aging greater mobility and livability within exist-
ing employment and town centers, thereby using
the Infrastructure already in place instead of
huilding anew ™

To date, 22 communities in the Atlanta mgion
hae received a combined ofal of 2 million, The
commission will awand ancther $2 million over
the: mext three years and, beginning in 2003, will
meake S350 million available for project and plan
implementation,

The regional commission also established the
Job Access Transportation Coalithon, & 65-mem-
ber sk foree thal will assist in developing a com-
prehensive job aeeess and reverse commute plan
Joor the region, Goals of the plan include Bmprey-
ing aceess o employment opportunities for indi-
vidwals transitioning Trom weltare 1o work, and
providing additional Transit options and access to
suburban emplyment apporiunities

The Georgia Reghonal Transportation Authori-
1y, established in 1939 by Gov, Barnes to curb
sprawl and address trallic congestion in Atlanta,
is making headway on ils comprehensive, S36 bil-
lien, Z5-vear transpertation plan, The elfort com-
hines road, transit, bikeway and sidewalk projecis
designed  To reduce traflic congestion and
improve alr quality.’ Serving 13 mete counties,
The Transportation authority can velo projects

S hittgr!iwwrw athmtaregional com/landue pri2 2801 bt
W0 S it il antaregional comyjatpdpress. baml.

Tl e bt ganet. org/gria

i Sew hitp fwnee gagoremar org/ocleman. html.

B 5B 0 (2000), hiapswew. gagerrernor copfwater_district honl
M See bt gagovemon ongfeater_district himl.

o bocal governments ar from the state Depart-
ment of Transportation, Although lecal govern-
ments can override veloes, failure en the part of
municipalities 1o cooperate with the transit
authority jeopardizes certain federal and state
Tunding

Also underway in the Atlanta metropolitan
region §s a §2 billion program by the state
Department of Transportation to add 262 miles
of H-0-V lanes o the megion’s highway systeim.”
The department predicts that by 2006, H-O-V
Janes will be either open or under construetion
on all metro interstates outside Atlanta's
perimeter.

In 204, The Geongia General Assembly created
The North Georgia Water Planning District.” The
new Jaw provides a framework for local govern-
ments o work together on water quality issues,
Lasi December a district boand of directors,
charged with developing regional- and water-
shed-specific plans for the 18-county area, was
expectid 10 issue recommendations o the gover-
nor for funding mechanisms for water-related
infrastructure improvements,”

Al the nequest of Gov, Bames, the general
assembly in 2000 created the Geongla Greenspace
Program 1o help developed and rapidly develop-
ing counibes and municipalities preserve open
space.’” Some $30 million was made available to
Incalities 1o help protect at least 20 percent of Lhe
open space in each county of the state”

RSB BE (2L Bttp v ginet. ondldnrigreenspace/desription himd
! wim.

1 fiee: hibiperfurew
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HAWAILI

nation's first statewide planning system, com-

monly known as the state land Use Law!
Hawaii apain led the nation in 1978 when state
legislators adopted a state plan as law.

The State Land Use Commission remains active-
Iy engaged inm managing land use under the four
state land-use districts—Urban, Rural. Agriculiur-
al and Conservation. However, the Hawail State
Plan and its elaborate implementation structure
have fallen into disuse. An all-encompassing goal
document, the state plan is given lip service but
has little practical effect.

Although the Land Use Law has worked well to
contain urban development and preserve lands in
the Conservation district, there is concern about
the spread of large-lot subdivisions in the Agricul-
tural district and the lack of well-defined strate-
gies for conserving important agricultural lands
and scenic open space. Pressure to develop Agri-
cultural district lands is rising because of exten-

In 1%61 Hawaii enacted and implemented the

1 Lodified as Chapder 206, Hawaii Bevised Statutes

sive tourism development and the burgsoning
markel lor vacation residences; The near-total loss
aof plantation agriculture and the break-up of
Tange family Tand trusts,

An underlying part ol agricultural and rurl dis-
riet discussicns are fundamental comcerns and
ssues imvolving whether the state or counties
should control Uhese ares

Last vear in his state of the state addmess, oy,
Ben Cayetano called for o long-range analysis of
the states natural carrying capacity in onder o
ereate a strategic plan (o address uture growth’
Hesweer, when legislators approved a bill, 5B
WA, providing for a special smart growth advisor
1o be appointed by the governor, The measione wis
wetnied

“This bill is unnecessary because exising lows
already allow the Office of Manning to develop
growth objectives and strategies, and advise the
governor and legislature on planning matiers.”
Gy, Cavetand staled in g press release Jast Juns
explaining why he vetosd the bill “Furthermaorne,
There is no need o statutorily establish a tempo-
rary advisory council with no appropriation of
Tundds to operate,”

Several other leghslative inftiatives were intro-
duced in 2000 but not seriously considered, One ol
These proposals would esiablish an Open Lands
Task Force to cevaluate the feasibility of imple-
menting open lands prodection wnder the state
eonstitution.”

2 Welk, Barbara, *Governans” Smart Growih Initistives.” Northeost-Medweest Institute, July 2000 5.7,

S httpliwww sprawd watch, ong frames. html
3SR G SPL S Chun, 200
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With 2002 a gubernatorial elac-
tion year in Hawaii, serious
attempts to amend the Land Use
Law are not likely before 2003

Cither proposels sought to establish a statewide
greenways strategy, including creation of a steer-
ing committes to direct the strategy’ and declare a
temporary, four-year moratorium on reclassifying
lands currently categorized as Agricultural, Con-
servation or Kural!

The state’s Land Use Law has changed itk from
its original form, although a 1978 smendment to
the Hewaii State Constitution mandated the legis-
lature to define and map “important agricultural

4 H.B 265, Rep. Fox. 2001
5 H.B M55, Bep. Case, 2001

54

2 STATE

W STATE

lands " The legislature has sponsored develop-
ment of a land Evaluation and Site Assessment
system, but has yet to act on the mandate. Nor
has the kegislature approved other reform propos-
als, chief among them:

creation of 8 new “Open District” as & means of
distinguishing undeveloped lands with itk or
no agricultural value from high-potential agri-
cultural land;

elimination of the state Land Use Commission
or transferring some of its regulatory authority
over the Agricultural and Rural Districts to
Hawaii's four county governments, and
creation of effective state regulations for resi-
dential development in non-urban areas.

At the outset of 2002, policymakers’ attention is
cecupied by & struggling  econcmy,  failing
satewide school system; state budget problems;
native Hawaiian izsues. conflicls over water
resources: and highway traffic problems on the
four major islands. As to the Land Use Law, there
is little consensus over its problems and, for the
time being. nothing o galvanize a constituency fo
advocate reforms. With 2042 a pubernatorial elec
tion year in Hawail, serious attemnpis to amend the
Land Use Law are not likely before 2003,
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apid population growth during the past

quarter century—especially in Boise and

surrcunding areas—has caused many out-
Iying suburbs and ruml communities in ldaho to
become urbanized. A survey in Januarny 196 of 105
state legislators found overwhelming support for
local gowvernments o manage the planning
Process.

Yet, mosthy limited, single-issue proposals—not
comprehensive reforms—have bheen adopted
since the mid-19%0s. While there were no signif-
icant planning or related proposals enacted in
2000, a kil was signed into law in 2000 that
allows gn applicant, affected person, zoning or
plenning commission, or goverming body to
request the use of voluntary mediation to resohee
land-use disputes.

In 1999 & bill was signed into law giving local
jurisdictions the option to establish transfer of
development rights programs.” Other legislation
enpcted in 1999 amended the state’s 1975 Local

1 H.B 601, enacied 2000.

H.R 323, signed March 25, 1995
LB 1200 slgned March 2%, 1955,
Cobb, Rodney. “Toward Mo
A Flanaiing Assochatlon, T
5 Idahi state repom. Spravl Watch

Stanates, A Survey of State Laws on Lecal Land -Use Flanming

In ldaha, mostly Bmited, sngls-
issa proposals—not comprahen-
siva raforms—hava basn adopted.

Land-use Manning Act.' while two laws approved
In 1998 addressed the siting of manuiactured
housing and the placement and operation of
Junkyards

Legislaters mederately updated their state's
comprehensive planning laws* thiough the 1975
Local Land-Tse Planning Act,” which authorizes
a planning commission or a planning and zoning
commisslon b undertake the process of prepar-
Ing, implementing. reviewing and updating a
community's comprehensive plan. Other Idaho
statutes epable communities (o manage growih
through the vse of impact fees, planned unit
developments and development agreements.”

Srowing Smart Warking Fapers WL 2,

Clearingteogse, Bee WP winasprantvarelong Irasnes haml
AAULCTY SarnmaTy fof the State of Idahe, Amerkan PAnning Associntsa Growing Smart™ Prajot, May 596,
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ILLINOIS

ill it play in Peoria® The answer to
this proverbial political litmus ftest
for planning referm and  smart

growth appears to be yes. These issues have
been near the top of the political agenda for
bioth Gov. George Ryan and the state legislature.
Despite nearly universal agreement seross polit-
ical parties on the need for action—given that
local comprehensive planning requirements in
the state remain essentially the same as the
19205 model legislation upon which they are
patterned' —there has been little in the way of
consensus shout the right package of tools and
reforms.

linzis has long been an important political
bellwether state, partly because it reflects the
naticn in miniature since the Land of Linceln has
all three of the country’s major land groupings—
a major metropoditan ares, fast-growing suburbs
and rural counties. lllinois also reflected the
urban renaissance during the 1%#0s when Chica-

g0 reversed three decades of near-zera popula-
Tion growth with a 8 percent increase

Peditics in the state generally reflect parity
between the parties with control of the state leg-
islature and governors mansion often shilting,
Mincis also has a reputation for producing lead-
ers of pational prominence in bolh parties,
including House Speaker Dennis Hastert and
Chicago Mayor Richard M. Dakey, These factors,
combined with the state's continuing demo-
graphic and political shilt towand the suburbs,
make i1 an intenesting political laboratory lor
smant growth and planning relorm,

Whal planning-related smart growth measures
have been adopted thus far in Hlinois ane the
Tesult of executive activity, Just as several other
gowvernons have, Goy, Geonge Ryan established in
April 2000 a special task force, the Balanced
Growih Cabsinet,” to address the resulis of uniman-
aged growth

The cabinet was asked o coondinate key deci-
sfons That impact growth and development, and
evaluaie existing stafe programs o ensure They
accemplish the governor's smar growth goals—
protecting open spaces and frmland, restoring
decaying architecture and urban strocture, and
dhecrensing trallic congestion. Also, The cxecutive
order directal the cabinet forecommend ways i
achieve balanced growth and increase public
participation

AL The same time, Gov, Byan announced hbis

1 Cobl, Rodney. “Toward Modemn Statates, A Susvey ol State Laws on Local Land Use Flannieg® Crowing Ssart Warling Fapars Wi, 3,

American Plansing Assosiutlon, 105

2 Harome, Michoed and Richard Colen. The Almanas of Amaricon Folities 7003, Netional |ournal, 2002,

3 Exec. Ordes 20008 [Cov. Ceange Ryan, April 38, 2000}
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smart growth inttistive, “lllinots Tomorrow.” This
is a voluntary, incentive-based effort designed to
“provide municipalities with the tools they need to
encourage the crestion, expansion, and restora-
tion of livable communities ™ Based on five princi-
ples—reducing traffic congestion, preserving open
space, reinvesting and redeveloping, protecting
quality of life, and partnering with local govern-
ment—the program provides state assistance for
Incal projects and partnerships.”

I eddition, three new programs wers created os
pert of the initiative: Prime Sites and Linked Devel-
opment, which are both opersted by the Depart-
ment of Commerce and Community Affairs, and
Transportation Corridor Grants, which are admin-
isterad by the state Department of Transporiation.”

The state House of Representatives initially
responded by estehlishing its own commission and
holding hewrings throughout the state A year
luter, however, it was agreed 1o expand the effort
10 include the state Senate gnd form the lllinols
Grivwth Task Force. This group wes charged with
developing & set of statewide land-use, housing
and transportation goals” A series of reports were
preduced in 2000, including detailed proposals
that would provide kocal governments with tools
and technical assistance (o manage growth; pro-
vide & planning negotiation sei: establish a state
advisory planning commission. snd create ncen-
tives to promote inter-governmental planming and
coordination.” The task foree continued fts work in

Although studies, reeommenda-
tians and reports abound, virtu-
ally all smart growth legislative
proposals failed to win suppon

2000, and a series of meetings were held through-
ol the state late last year.”

Althcargh studies, recommensdations and reporis
abound, virually all smart growth leglslative pro-
posals falled io win support. These included: The
Tiliaks Groswth Act, which would have created the
Balanced Growth Councll to meet [0 eonjunetion
with the Governor's Balanced Growth Cabinet and
10 s2rve as @ monltor for cabinet activities™ the
Growth Flanning Act, which would have required
every county except Cook to appolit 8 coordinat-
I eommitiee te recommend a growth plan for
the county of 1o file one with the state Depariment
of Commerce and Community Affalrs |f one had

4 See Hyan Umveils Mew Balanced Growth Initsative, 1llinces Tomormow,” April 28, 2000 Avaiiable 2t
b state i s press 04ape filtion bt also see the Hlinols Tomorro Bakineed drowt b Clean nghouse at

hinpe nww stae AL oststa ber baaneed.
50d.
& 1d.

TELR 2 (20000, e htip werw leginto ong/billde il cmiballid+ 152,

# All thiree Task Force Reporis are avallzbke at www growingsensibly.or,

S hittpeddnr. state il sorep e gt imeetings bins
W HLE 783 {Rep. Sone Sen. Rauschenbenger, 2001
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What planning-related smart
growth measures have bean
adoptad thue far in lllincis ane
the sapult of executive activity.

been adopied within the last flve vears® and
amendments 1o the Reglonal Planning Commis-
shom Act In order to establish an [ner-governimen-
tal, munielpal! eounty eounetl. The council would
recommend and develop plans 1o coond inate land
use, transportation and [nfrastructure improve-
ments, and provide & forum for resolving inter-
governmental, land-use related disputes.”

Several bills that were Intreduced but not
adopted by the legislature in 2001 were hased on
APKs Growing Smart™ model statutes ncluding:
H.B. 1084, which would have authorized eounthes
and municipalities to adopt a program for the
purchase of development rights and to allow
them fo adopt ordinances o authorize develop-
ment Incentlves for affordable housing and pub-

lic prmenities. HB. 1086 would have gllowed coun-
ties and municipelities to sdopt design review
ordinances 1o preserve the exterior architectural
appearance of buildings within a design review
distriet.

(Mher proposed legislation using Growing
Smart™ medel statutes included H. 45, the
Land Use Decision Act, which was simed at
revamping the process of ohiaining development
permits, providing for a unified development
permit review system, and providing for & judicizl
review system for lend-use decisions. HB 3186,
the Locel Land Development Act, would have
authorized an entire suite of land development
repulations, as well gs clarified the vested rights
of development, end suthorized the sdoption of
adequate public facilities ordinances. H.E. 506,
the Local Flenning Technical Assistant Act, would
have provided state technical assistance funds o
local communities to help them prepare and
implement comprehensive plans; the bill alse
would heve clarified the relationship between
local plans and land development regulstions.

In [lineds, and many other states where plan-
ning reform is & significant issue, a common pat-
tem has emerged. Commissions are established,
reports are issued and then the logislature fails to
act on those or cther recommendetions. Many
ohservers in Mlinois, however, believe planning
reform his made sipnificant progress dunng the
past two years. It remains a ripe issue sinee select-
iy a new governor s emong the key elections tak-
ing place later this vear.
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INDIANA

o dete little hes been done to over-

haul Indiana's comprehensive planning

statutes, which still closely resemble
measures adopled in the 19208 Although there
have been minor planning and zoning amend-
ments cver the years, including changes made in
15K regarding the sdoption of comprehensive
plans for the development of contiguous unin-
corporated areas,’ these changes have not
strengthened local comprehensive planning
requirements.

Gov. Frank ('Bannon, however, is encouraging
state offices and departments to work with com-
munities o address & number of timely land-use
issues, such as farmland preservation, naturel

resources profection, open space development
and urban revitalization.

One outcome of these efforts is expected in
March 2002 when the Indiana Land Use Forum,
established in March 2001 by executive order.”
will issue its recommendations on ways the state
can collaborate with local governments and the
private sector to develop coordinated and bal-
anced land-use policies.

The forum is the governor's latest step fo
advance planning-related issues. In April 1999 he
signed a bill into law creating the Indiana Land
Resources Council,* which has been providing
informaticn. advice and educational and techni-
cal assistance to governmental units concerning
land-use strategies and issues since 200{0." Forma-
tion of the council was one recommendation of
the state-initiated Hoosier Farmland Preservation
Task Force.

Other actions have included directing state
agencies to locate regional offices in downtowns
and historic districts; providing financial incen-
fives to redevelop brownfields, and organizing a
conference focused on the environment and
land-use policies.*

1 Cobb, Rodney. “Toward Modern Statates, & Survey of State Laws on Local Land-Use Flanning.” Growling Smant Warking Papers Vol 2.

Amencan Plinning Assoclation, 1935,
2 PL.2I6 (1848}
3 Exec. Order 01-03, Cov. OBannon, March 27, 2000
4 5B, 26, sgned April 23, 19598,

5 Indiana Lared Resousoes Council, A Beport on the Councils Work in 2000 (March 2001, available at

hitrp: v Am gov oL ire/ repoms TLRC _report. pdl.

& Exscut ive Droer creating the Indiana Land Use Fonm, March 27, 2001,
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fiorts to reform the state's comprehensive
E;plarming statutes, which are based on
model legislation frem the 19Z0s, and
adopt stronger growth management messures
have vet to meove beyond discussions and studies.

Although minor changes were made over the
vears to enabling laws that authorize communi-
ties to plan and zone, including a new subdivi-
sion statute that became effective in July 1990,
none of these reforms affected the comprehens
zive planning requirements' or provided updated
methods to manage or promote urban growth
and development.

The most recent study proposal. aimed at pre-
serving agricultural land in the state, was put
before the kwa Genersl Assembly last year. The
measure recommended that a8 comprehensive
study be done by the lowa State University on
land-use policies within the state and nationwide.

The bill called for the university to review poli-
cies discouraging apricultural land conversion;

the leasibility and potential uses of the county
Tand inventorkss annexation lws zoning laws
and requirements related too comprefensve
plans; smart growth policies inoother states; and
slate and local lax asessments and incentives
that encourage development

Although lowa lawmakers did not approve last
yemr's sludy proposal, another bill introduced in
1997 creating a Commission on Urban Planning,
Growth Management of Cities and Protection of
Farmlamd' wis approved

Thal commission compleied it eport in Janu-
ary 1988 and recommended, among other things:
developing a statewide land-use inventory: pro-
Viding assistance for Iocal govemments o main-
Tain their imveniories; revising and maintaining a
state strategic development plan: requiring cithes
and counties 1o prepare plans; and stipulating
that developments within counties that do not
comply with the plans would not be eligible Tor
government incentives

Thres: hills designed 1o implement some of thess
recommendations wers infroduced during the 1965
leghslative session, ot none of them were approved,
Ancther proposal, the Comprehensive Planning and
Land Devedopment Act, was introduced in Novem-
T 1950 bl i1, teo, was nol approved

Given that 2002 is an election year, planners in
the state do not expect any major or omnibus
land-use or Smart Growth legisktive bills to be
enacted during the 20402 general assembhy”

1 Cobb, Rodney. “Toward Modern Stataies. A Survey of State Laws on Local Land-Use Flanming.” Growleg Smard Warking Papers 1l 2.

Amencan Panning Association, s
2 5. 626 {foemmerhy 558 1209, 2001

2 Stade of ko Finad Report of the Cormesission o Urban Mansisg, Growth Mamagementof Gtk and Pratecton of Farmifand, lavgary 1593,

4 H.B 723, 808,
5 Beek, Les “President’s Message.” lown Flanning. Fall 20019 4.
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an=as ts one of a score of states where

portions of its planning and zoning lews

were amended for counties in 1984 and
cities in 19491, but virtually no changes were made
1o the comprehensive plenning elements of those
laws, which date to the 1920s° Except in & few
places, litthe cutward progress is being made to
address critical land-use issues facing communi-
ties in the Wheat State, including loss of farmland
1o development and making cities more padestri-
an friendly.

Last year legislation was introduced to help
neighborhocd organizations develop and impla-
ment nelghborhood revitalization plans.’ The bill
proposed esteblishing & 52 million Urben Revital-
ization Fund to sssist in the development and
implementation of plans. In addition. businesses
could receive tux credits for contributing to
neiphborhocd revitalization organizetions. Cred-
it would be limited to 50 percent of the contri-
bution, not e excead 55 million B vear.

1 Kansas Ssqute Chpd®, Amick:
2 Kansas Sstutes, Chp A2 Ar
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At the close of the legislative session last year,
the bill creating an urban revitalization fund
remained befere the Senate Committes on
Assessment and Tasation. Currently grants for
community development planning and plan
implementation are offered through the Kansas
Department of Commerce and Housing,” although
less than $200,000 is available to fund the pro-
gram. Both wrban and rural communities may
apply for the grants, which may not excead 515,000,

During the 2000 legislative session 5B 551
was introeduced so counties could place stan-
dards on hog lagoon seepape rmtes and establish
separation distances between hog facilities and
homes or recreation areas. The Senate Agricul-
ture Committee, however, refused to hold hear-
ings on the bill.*

Lack of action in Topeka has not made manag-
ing rapid development any easier for Kansas
farmers and ranchers. A %97 report by American
Farmland Trust included 87 percent or 81 of the
105 counties in the state among the areas nation-
ally where prime agricultural land is most volner-
able te loss from development.

Currently Kansas has a statewide right-to-farm
law and differential tax assessment rates for agri-
cultural land, while local governments have the
authority to protect farmland from being devel-
oped through agricultural protection zoning.”
Cities and municipalities—but not counties'—
can use fransfer of development rights to protect

EANZAS
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open space o recreational areas frem being
develaped.” The stale's planning laws, however,
do not allow communities o establish urban
growth boundaries,*

Farmland protection and management of krge-
scale livestock feeding and processing operations
are nol the only controversial Bnd-use issues
coming o the fore Johnsen County is studying
various options for the decommissioned Sun-
Tevwer Army Ammunition Plant east of Lawnence
in DeSote, The county's Board of Commissiceners
Taust fall denied an application to develop a theme
park based on the Wizard of O story at the site,
The propesal had gencrated muoch debaie and
rabsed concems that that the park would cause
alditional traffic congestion and fuel mere urban
sprawl in the aren.

Interested residenis also are speaking up about
the shortage of transporiation alternatives in The
state, A repart by the Surface Transportation Pol-
iy Project, Changing Direction; Federal Transporta-
tion Spending in the 19905, ranked Kansas among 14
states in the country showing a “weak commit-
ment” o improving travel choices  For example,
between 1990 and 1993, the state spent less than

o Ransis Stanaties, No, 13755,

55 per capita of its lederal funds to expand bigy-
che, pedestrian and transit-oriented transporta-
tion epricns, The national average for the same
period was §17.26 per capita

There are signs, however, that some of the old
approaches 1o land use in the state are beginning
o change, Discussions are underway by the Kansas
Livestock Association and The Nature Conservan:
o to create a land trust in the state that would
accepl conservation casements lrom landowners,
therety providing a way e protect farms and other
agricultural land from development.”

In 1998, 6% percent of the volers going 1o the
polls in Johnsun County approved a §6 million
bond initEtive foF acquiring park space.”

Elsewhere, the City of Lawrence and Douglas
County are stepping up their planning efferts in
onler to better manage growth and develepment.
All development in the city and county must ge
through a careful planning review and approval
process.” Topeka, meanwhile, is embarking a 10-
15 year downlown redevelopment plan in order te
make the city more pedestrian (Hendly,” and
Wichita is implementing smart building codes te
encourags reuse of existing buildings.”

T Pricahe, Alen M. “Talde 1- Farmland Protection Progams, By Stare” Proceeclings, The Petlotmanioe of State Programs for Farmdand
Betetvlion. A Matiomnsl Reseanch Conferene, Columbas, Ohie, Sept H-11 1008
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fler much debate but relatively Titthe
A action on planning reform and smarnt

prowth measures during the siate Gen-
eril Assembly's 2000 session, the lawmakers did
pass a bill requiring planning commissionsers,
members of boards of adjestments, planning pro-
lesstonals, zoning adminisirators and other zon-
ing offichls to complete mandatory training
Progrims’

The legislation is the first such measune o ke
enacted by a state, Playing a critical role in devel-
oping the legiskition and securing broad support
Tor passape was The Kentucky Chapter of APA,

Although ne cther planning-related measures
of significance wene passed by the legislature dur-
ing the 200000 session, Gov. Paul Patton issued
an executive orler st May creating a bipartisan
Task Force on Smart Growth? Among other
things, the fask force held public [orums
threughout the state and conducied a thorough
review of Kentucky's growth-related statules, reg-

ulations and programs.

The task force’s findings and recommenda-
tiens, which were released last November®
emphasized five objectives: encouraging planned
and coordinated growih. planning Kentucky's
future; promoting thriving downtowns and
neighborhoods; preserving what is uniquely Ken-
tucky, and inviting citizen and stakeholder par-
ticipation.® The report also outlined 12 goals and
numerous options to reach them.” It's likely the
report will set the tone for the next round of
debate on comprehensive planning reform and
amart growth in Frankfort.

The state’s comprehensive planning sct under-
want its last moderate updating” in 19667 Other
changes (o the state's land-use planning and zon-
ing laws occurred in 19568 when a bill was enacted
allowing the establishment of local purchase of
development rights programs. Other new laws
adopted that year addressed the location of cellu-
lar eommunication facilities and zoning code
enforcement issues.

In October 16 the General Assembly's Sub-
committee on Planning and Land-Use released a
sketch of its “Blueprint for a8 New Century of
Growrth in Kentucky,” which culminsted one and
a half years of work by the subcommittes.

The following year Rep. Jim Wayne introduced
legislation® that, if enacted, would make signifi-
cant reforms to the state planning and zoning
acts, including greater emphasis on citizen par

1 H.R 5E [enarted Chap. 50 of e Lyws of 2004). For moee (nlormation, see: Saghe, Marshall, *Kentucky Enacts Continuing Educstion

for Pnning SiMeink The Inslde 20
3 Exee Ordes 20014623 {Gow. Farton, bay T7. 2000

* Lard tisa Law i Zaning Digest, Vol 53, Moo 8 [Seprember 2000, pp. 11012,

3% report of the Governor's Sman Growils Task Foree ™ November 2001

41 p. B
5. pp. 832,

& Cobb, Rodney, *Towand Modern Statutes, A Survey of State Laws on Local Land.

lean Mlanning Association, 254,

" Cireaing Simart Werldog Puapera Yol 2, Arser-

7 KBRS, Chap. 100; See ko, Horwitz, Betsy A., “Hanning and Foning in Kentucky: Wha Really Adopts the Compaehensive Fla?,” 8 N, KY.

L. Rew. 498 (1962}
8 H.R 524 (200001).
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tigipation by establishing an Office of Neighbor-
hieesdl Advocacy o monitor land use, soning, cap-
ital investments, transportation and other
planning processes o ensure that they were fair
and open.’

The proposal also directed kocal comprehensive
Pliams fo have one or more [ll-service ameas desig-
nated within the jurisdiction. The designations
were o be based upon the probability of growih
civer @ 25-year period and a fiveyear plan showing
the availability of a fall range of govemment serv-
fees. Urban growth boundaries were set Jorth in
The legislation by mandating that no kcal govern-
ment would extend urban levels of sewer or water
service 1o underserved parcels in designatad lim-
iled-service aregs "

In addition, the proposed legislation would
have required municipal comprehensive plans te
include a comprehensive growth pelicy element
that: provides lor the most efficient and appro-
priate use of land; lmils unnecessary growth;
provides for mixed wses of developments and
Tand;, maximizes the efficient design, use and
mainienanee of government services; prolects
community ientity and quality of lile through
The preservation of historie, scenic and natural
TesouTees and apen spaces: protects air and water
quality. encourages infill and revitalization in
existing developed areas of the communily; nec-
opnkzes that some sites are not suitable for devel-
opment: and examines the possibility of directing
development o facilitate alterpate modes of
51
wi
T M Ser 5
12 HE 524 {20000}

Bu

W HE 824, Rep. Wayne,
5 HE 525, Rep. Wayne.
WHE 521, Hep. Wayne

T HE W4 (Rep Bather 2000}
B HLE W7 (B ES) (1 Barrows, e &L 2001,
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Transportation.”

Such items were 1o be subiect to a eompatibili-
1y revigw by the regional planning council® and
by the state planning office. The legistation also
called for regional planning areas, and would
have authorized local grvernments to designate
ne-traditkonal neighborboods, ™

R, Warymes alse sponsored bills in 2000-01 that
would allow impact fees to be charged o offset
the cost of infrastructure improvements and
other public servicss in areas of new develop-
ment. The impact fee provision was based on a
manlel statute develeped as part of ARES Growing
Smarl™ program. Rep. Wayne also proposed
meéasures 1o protect farmnd vulnerable to cons
wersion from development™ and o provide tax
crendits for restoring histarie structunes, ™

Pesides this ambitfous legishation, Kentucky
lawmakers eonsidered a bill establishing a vol-
untary brownfields elean-up program® and a
Joint  Legislative Resolution  establishing a
Statewide Task Force on Smart Growth,!” Intro-
duced in February 2000, the resolution was
passed by the state general assembly but not
signed by the gavernor, who instead established
his smart growth task foree,
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Compiehcnﬁj\'c planning statutes in
Louisiana remain virtually identical to
the 19205 legislation upon which they are
modeled. In 1377, to address the problems of
growth and development in urban and regions of
the state that cross lecal government bound-
aries, the legislature amended the state law to
authorize state planning and development dis-
tricts to facilitate inter-governmental cooperas
tion.” At that time. however, no major changes
were made to laws governing local comprehen-
=ive planning.

Unlike other southern states as Florida, Georgia
and Tennessee, where major planning law
reforms have been made, neither Louisiana’s gov-
ernor nor legislature has yet to take any majpor
steps towards updating planning statutes. Last
May the state senate did pass a bill requiring at
least three hours of formal training for members
of planning and zoning commissions.’ However,
the state House of Representatives ran oot of time

during the 2001 legislative sessien e vole on the
MU

Undeterred, planners note momentum =il
exisls toupdate the state's planning staiuies 1o
include  guidelines  Ior comprehensive  and
nefional planning: linandial and other incentives
To local communitkes o plan and implement
Their plang; and planning commissioner taining,

Snill, many of Louisiana's communities ane not
walting for changes in state planning legisiation
before Taking an updatel approach to compre-
hensive planning, In 1987, [or instance, APA pre-
sented @ pational planning award o the
41-million-acre  Parataria-Terrebonne  bayou
region Ior its Fstuary Comprehensive Conservas
Thon and Managemen! Plan, The plan guides
efforts i stop land locses, reduce pollution and
ereale cconumic opporiunities

The Mid City Redevelopment Alliance in Baton
Rouge is another national award-winning eflort,
Last vesr AP, and the UL, Department of Housing
and Urban Develepment recognized the allianee’s
efforis i plan and implement measures bringing
aboui the redevelopment of a 67-block area of
East Baton Roupe’ Other communitics whers
ecomprehensive planning is underway inclode 50
Tammany Parish, Jeflerson Parish, 5t John Parish,
The City of New Orleans and Bossier Ciiy,

Although Lodisiana has had a moderate, & per
cenl incrense in pepulation between 1990 and
2000 comparsd to the robust 15 percent averags

1 Cobb, Rodney. “Toward Modern Stataies, & Survey of Staie Laws on Local Land-Use Flannlog” Growleg Ssart Parking Fapers Vol 2,

American Planning Association, T8
2 la. Acts of 1877, Mo, 472, sec 1
3 L. 1084, Sem. Schedler, 2000,
4 Ensck, Ruth. Barstirsa- Terrebonn e Estuary O [

il Flan.” Manning, Apail 1997, pp. 88

5 Dunge, Bike. *Med City Redeveiogment Alllanes, Baten Rooge" e, Mareh 2001, p. 15
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Meither Lowsana's govermor
mor hegislature has yet to take
any major steps towards updat-
ing planning stattes.

increasz for neighboring Texas, Arkansas and
Mississippl,” development pressures continue 1o
build in the state. Sixty-four Louisiana parishes
were included in o 1997 American Farmland Trust
study identifying those areas nationwide where
prime agricultural land is most vulnerable to los
from development” Louisiana hes a statewide
right-to-farm law snd differential e sssessment
rates for agriculturel lend, but there gre no state or
loeal puthorizing statutes to protect farmland
through transfer of development rights programs.”

Concarns alse have been raised about another
planning-related issue—affordable housing for
very-low-, low- and moderate-income house-
holds. Recent studies show nearly 50 percent of
renters in the siate pey more then 30 percent of
thair toial annual income in housing costs

i *Population Change and Distribution 1 o 2000 ° Geneus 2000 Briel. U, Census Pureaw. April 2001 p. 2

¥ Sorensen, fumm, ot ol Farming on the Bdge. Americin Farmband Troes
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ore then 8 decede after significantly

updating (1988), and then making the

program voluntary and weakening
finenciel support for its stele planning laws'
{1901), there is growing support for comprehen-
sive planning lew reform in order to address
urban sprawl end growth mansgement issues in
the stata.

Two task forces—one a povernor's cabinet-level
group, and the other a 13-member committes
representing urban, rural and suburban commu-
nitles—began exsmining  Maine's growth man-
agement laws, flscal policies, sprawl control
efforts and a number of other growth manage-
ment {ssues in late 1999 that resulted in recom-
mendations ot year's end.

In his 2000 state of the state nddress, Gow.
Angus King strongly endorsed the task forces’ nec-
ommendations end a resulting peckage of legisla-
tive amd policy initiatives he dubbed *Smart
Growth: the Competitive Advantape " Subsequent-

Pty “Reform Propas ks by the Thidsa
]

3 LR 06 (20000

45 it 2640 (Bt as 2004 Chapler 7
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Iy two bills were enacted later in 2000 by the
Maine Legislature that augment the 1988 Com pre-
hensive Planning and Land-Use Management Act.

Ome bill' encourages smart growth planning at
the local level by limiting the state’s growih-relat-
ed capital investments to designated growth areas
contained in a local government's comprehensive
plan or to areas served by a public sewer system
that can provide service to a new project.’ It also
created a fund that established & new  program,
the Maine Downtown Center, to encourapge down-
town revitalization and required the State Board of
Education toadopt rules to encourags the siting of
new schoods in locally designated growth areas.

The other bill' modifies a number of tax poli-
cies 1o enhance state farm and open space tax
laws, and to provide relief for municipalities that
bear more than their fair share of the property tax
burden.

In addition. the State Planning  Office
announced plans last April for an educational
campaign. funded with a $40,000 federal grant. to
convince potential homebuyers of the benefits of
denser, walkable, mixed-use communities.” The
planning office also was working on a “livable
design® guide for homebuilders that demon-
strates how to develop a “Great American Neigh-
borhood.” Developers of such neighborhoods ina
Maine city or town can take advantage of a $3 mil-
liom bow-interest Inan program that extends sewer
connections from existing municipal systems.”

Comtury, American Plsaning Assocation, Decem-

“Tisk Force Soruinkoes Saute's Sprawl ™ Portkingd Prees Herald, Sege. 1A, 1999
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nder the guidance of Gov. Parris Glenden-
U ing, Marylend continues as a strong exam-

ple of how planning can be used to shape
arowth end development. Beginning with passage
of the 1902 Maryland Economic Growth, Resounce
Protection and Flanning Act, and leter the 1947
Smart Growth Areas Act, the stete's planning laws
and munaged growth initistives continue 1o be
revised and improved.

Im hs 2000 state of the state address, Gov. Glen-
dening proposed 8 “Smart Codes” program and
promised pricrity funding eligibility to jurisdic-
tions that secept the codes without emendment.”
The povernor also made smart growth his top pri-
ority when he beceme chairman of the National
Governors” Association in July 2000

That yeer, the Maryland General Assembly
pussad a bill requining the state Department of
Flanning 1o draft model land-use codes and guide-
lines for nfill development.” & law to encourage
the rehabilitation of existing buildings through

1 *Manming Comtsani
2 Ses W Potuene oo
3B 265 (2000}

i am, . o g BOOCY e Ui B

e Coder 1L 2001 01, sigoved March 8, 2001
2001,
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o et Rl LT Comtuny ~ Armetican Panning Assei

“smart codes” passed.' as did amendments modi-
fying existing laws so that they now require a
statement of “visions” in the comprehensive, gen-
eral or master plan related to the protection of
sensitive areas and development in suitable
areas.” Also, as part of the state’s redevelopment
programs, municipalities were authorized to grant
property tax credits for rehabilitation”

In 20, during his state of the state address,
Caov. Glendening pledged to “take the next dra-
matic steps to make Smart Growth & permanent
fixture on Maryland's landscape.® His first step
wias creation of the Commission on Environmen-
tal Justice and Swstainable Communities.”
Acknowledging thal some communities suffer dis-
proportionately from environmental hazards
related to progams and policies that encourage
industrial, municipal or commercial revitaliza-
tion, the governor called for envirenmental jus-
tive considerations to be integrated into statewide
revitalization initiatives for reducing sprawl,
encouraging redevelopment. and enhancing com-
mumnity life.

Established by the general assembly in spring
2001, the Covernor's Office of Smart Growth is an
information clearinghouse for local governments,
state agencies. planners, developers and con-
cemed citimens, The office helps ensure that every
depariment and gency is acting in accord with
smart growth principles. It has a staff of four and
a budget of ronghly $400,000.

ot Decomber 109, p. 25,

. "Offlici| wan s st growth' sl over Masylanc ® The Wk igmon Timee fane 4. 2000 2 D5,
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Gov. Glendening also announced his intention
to have the state intervene in local 2oning deci-
sions when they would conflict with his adminis-
tration’s efiorts fo lmit suburban sprawl * The
first et of the governars resolve carme kst Sepe
tember when the state Department of Planning
anncunded I8 opposition o a new Wal-Mart store
near Chesteriown.” While the state lacks the
puwer fo approve of deny such projects, it can
help those it favors by lending its expertise in
planning, design and legal issues

Om May 18, 2001, the governor signed legisation
creating the Maryland GreenPrint Program.”
Furded at $35 million in Fiscal Year 2002,% this
imitiative allows for the purchase of easements on
agriculiural lands, and ereates an integrated net-
work that links existing preserved areas (o muxi-
mize environmental value, The governor also
began withholding state Rural Legacy Program
funds from counties that failed to use their farm-
land preservation allseations (o protect open
space and limit sprawl. Despite the Rural Legacy
Program's success, Maryland loses more than
12,000 acres of Tarmland a year, mostly as a resull
of lax zoring in several eournties.

Also last May, Gov. Glendening signed a bill ere-
ating the Community Legacy Program.” This come
petitive program, funded at $10 million in Fiscal
Year 2002, supports neighborbood revitalization
efforts, provides funds that fill in gaps between
exisling programs, and helps communities foous

Maryland  loses  more  than
12,000 acres of farmland a year,
rastly 8a a result of lax 2ening
in savaral counties,

on comprehensive  planning  sirategies and
approaches o revitalization *

The general assembly also passed the majority
of the governor's transit proposals, which will
allow The state 1o imvest $500 million over the
et six years o upgrade mass transit service and
infrasirecture © The state hopes to double transit
riderstip by 2020

Planmers with the Maryland Chapter of APA
point out that there ane still many state-funded
highway projects that, it approved, could encours
age development outside of Priority Funding
Arcas, which are designated areas where the state
inftends 1o concentite development. A study

0 Lelvae, Damied and Anita Huslin, <In the War on Sprawl, Md. Alms st Zonisg Sate Officiak 1o Intervene in Locs] Devisions.”

Th Washingios Fast, By 30, 2001, p. B0l

11 Lefor, Daniel “Nd Crlfieists Taking Slifes 1o Oppose Sprawl.” The Washigmen Foe, Aog. 28, 2001 p BL
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Thers are still many state-funded
highway projects that, if appeoved,
could encourage development
gutside of Prority Funding Aseas.

2001, 2

R ciorosrs sy snowns

relessed last fall found that by 2020 more than
40,000 acres of farm and forestland would be
cleared for new home construction cutside of des-
ignated growth areas in the five-county Baltimore
region il several highway improvements are
authorized and completed.”

Such develepment can still ocour because the
state's smart growth program is not mandatory.
In such instances, however, the state will not pro-
vide funding for roads or rosd improvements,
sewer and water services, schoels or other infra-
structure needs outside of the pre-determined
growth areas unless an exemption is approved by
the Maryland Board of Fublic Works. That board
is made up of the governor, state comptroller and
state tressurer.

Pointing out that it is one thing to enact poli-
cies and quite another to implement them, one
planner in the state commented that Maryland
still does not have the full set of policies neces-
sary for ils smarl growth program—such as an
affordable housing element—or enough tools to
ensure implementation. Inaddition, more time is
needed to better gauge the program’s effectives
ness and results.

fin, Peering fit Srawl? A Lok af Profueral Residearial GrowtA in 1he R Region, Baltimore Rigoml Parmership.
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fiorts to substantially improve moderate
Erl.’vis':un:i to the state's comprehensive

planning laws' have proved unsuccessful
despite a 1d-year push by planning advocates to
ensct measures requiring all communities to
develop master plans and to link these plans to
local zoning regulations,

The most recent attempt e seoure comprehen-
sive planning reform is the Liveable Communities
Act (5. 1962), which was reported out favorably by
the Joint Committes on Matural Kesources last
vear and is currently before the Senste Ways and
Means Committes” A proposal similar to 5. 1962
was introduced during the 1939. 2000 legislative
session as well.

A recent briefing paper frem the Zoning
keform Working Group, formed in 1994 to bring
together planning advocates and supportive leg-
islators to develop proposals to update the state’s
confusing, outdated and restrictive zoning and
zubdivision statutes, points out: “Without signifi-

cant changes to the existing state statutes that
govern poning and subdivision control, plans
dhevelope] inacoordance with these bills, [such s
5.1962]. have Titthe chance of being implemented.™

Theworking group has guided efforts o rewrite
many of The statules most injurious o lecal smart
growth memsures and hopes o link proposed reg-
ulatory reforms 1o one of several comprehensive
planning bills now hefore the legislature

In 1991 a planning reform bill was introduced e
implement o series of recommendations Trom th:
19630 Special Commission on Growth and Change,
Thee proposal called for municipalities o adopt
and implement lecal comprehensive plans con-
sistent with peghonal and state policies and plans
and that land-use regulations, capital improve-
ment plans and decisions made in the permitting
process be consistent with local policies and
plans.* The bill was not approved, however,

Five years later a pRnning-related execulive
arder signed by lormer Gov. Paul Celluceh, “Plan-
ning for Growth,” directed the state (o enhanoe
inter-agency conrdination: consider Iocal and
regional growth plans help cities implement
their plans and aveid unintended impacts of
state-sponsored development projects: empower
communities 1o plan through incentives and
technical assistance: and streamline regulations
Toencourage smarl growth.”

Muore recent initiatives helping to advandee vol-
untary planning in the state included Executive

1 Cohih, Rradeey, * Towsnd Modirn SIUnis. A Supvey of St Limes an Loel Land-Use Plsning,” Growing Sman Witking Papars Gf, 2,

State Level. New Erighend Fanes
3 *Thme Far A CF
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s Minssancduuasetis Lamel U Legtislation ™ Zoning Refe

Wairking Croup, tmo-py

iz papes, Dvevmber 2001,

4 The Coanmaonweslth of Massichasets, Specisl Commission on Growth and Change, Final Report, hin. 25, 180 See sl Russell, Joel
* Masssachu st Lind-1se Liws — Timme fof a Change * Land [ Law & Foriiigy Diggas, Vol 54, Nio. 1 (January 20023, g 3-6
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.- 330,000 in professional plan-
ning assistance iz avadable
each municipality to draft a
plan,

Order Mo, 413 creating the Community Develop-
ment Plan Program. Signed in January 2000 by
then-Gov. Celluect, the order encourages munici-
palities to develop community plans that address
future housing needs, open space and resource
protection, end economic and transportation
development

Desipned as a two-year program, the state Exec-
utive Cffice of Environmental Affairs, Executive
Offtee of Transportetion and Construction, and
Department of Housing and Community Develop-
ment were encoursged to sssist local jurisdictions

& Exec. Cwder 418 {Cow. Celloort, 12120000

7o See: hivpsicl. lexy

# . 443 (20001,

(15

W Table, with sgned COF

T Press releass, Gov. lane SWill, Augast €, 2001,

72

with plans that identify where new housing
opportunities can be crealed; where economic
development should be targeted; how existing
transportation  infrastructure  should  be
improved; and where and how open space should
be preserved.” The three state agencies have col-
lectively made $30,000 in professional planning
assistance available to each municipality to draft
a community development plan.

This executive order was followed by approval
of the Community Preservation Act in September
2000." The act authorizes |ocal governments o
establish up to 3 percent property tax surcharge
for aequiring, creating and preserving open
space, historic resources, recreational land and
affordable housing.” The Communily Preserva-
tion Act and Community Development Program
are complementary.

Through December 2001, 150 of the 351 cities
and towns in the state were participating in the
Community Development Program and 36 had
passed the Community Preservation Act” In
addition, last summer the state announced it was
halfway towards iis goal of protecting 200,000
acres of open space by the year 2010, One hun-
dred thousand acres of land has been protected
in two years, marking the first time in 20 years
that more land in the state was being protected
on @ daily basis than was being developed.”

n.ma.usFanning Documents/ ComprebensiveMlan/ ExecCrderd 18 him.

s, Aaggust 2001 Se WP w2 cod state. ma e 1R homepage hitm
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MICHIGAN

ast April a decade-long effort by Michigan

planmers to egquip communities with more

effective laws to address urban growth and
related land-use concerns took a major leap for-
ward. More than a dozen state lawmakers joined
together in introducing legislation requiring
coordinated land-use and capital facility plan-
ning among cities, villages. townships, counties,
repions, and state and federal agencies.

Known as the Community Planning Act, the hill
was designed to unify and modernize four of the
=tate's seven planning enabling acts’ some of
which date to 1931." Although the measure was
not approved. last fall the state House' and later
the Senate took the first successful step towards
planning reform when it passed 8 three-hill pack-
age requinng townships, counties, cities and vil-
lages o allow neighboring municipalities to
review and comment on plans before final adop-

1 HB 4571, Bep. Birkhols, o0 6l Batmodionl Apfil 17, 2001

tion, The measure was later signed by Gov. John
Engler in early January 2002,

Last year Houwse Republican leaders introduced
a hill destgned e curb sprawl and protect the
state’s lakes and rivers” Called the “Open Space
Bill,” the measine was signed into law st Decemn-
ber by the: governor, Now all countiss, townships
and municipalities are reguired te amend their
zoning crdinances to include provisions for clus-
Ter houging developments

The niw Jaw enables developers, in eschange
lor preserving 50 percent of the land as open
space, 1o bulkd up 1o thres dwellings per acre i§
public sewer services are available and up to wo
dwellings per acre in arcas without sewer service,
The B alsce limEls The development in cities and
willages 1o Aol mare than 30 percent of the prop-
erty 1o receive the increassd density allobment fn
arder to ke into consideration maore lmited
space in urbanized areas”

Nearly two years ago, in March 2000, Gowv,
Engler signed several bills relating to various
aspects of woming and smart growih issues. The
measures addressed enforcement of airport zon-
ing regulations:” clarification of the role of the
eounty boand of zoning appeals:” clarilication of
The role of the ownship board of appeals;” and
procedures for appeal inoa city or village ™ Also,
an agricaliural preservation fund was established

2 H.B 4571 The Mumicipal Plinning aer Ui TownsSip Panming st the Cownty Planning Acx; and the Rigioml Phoning A=t Ti intent
s Ty aamify Sl fevu plamsing acts fiest and et 94 bater date, anify The e soning sere—rhe Toumsiip Rursd Zanimg v the Coan-

vy Rruesd Foming Erabdng st and the Ciry-Villige Zening e

9 Savin 8Tt lain Bged g e epeet B Ciehigin Seciery of Panning webs it

4 msssocisied Priss, “How

5 HLB 4325 (Rep fotmsn, {amoduced fane 7, 2007

CIK'6 ik i irmprense comimanicarion o kind e The Dok Sews, Oor, 5, 2001

i *Gowermon Engler Signs Theee Land Use BTk * Governoe's Office press relesse, Doc 4. 2000

F &R SR dRen, Noerhh, At Mo i, March 7, 2000
A & 516 en. Bulland, Ao o, 16, March 7, 20000,
F R 517 (Sen Ballard ), et Do 1, Mach 7, 20000
WS G (Sen, lohasond. Act Mo 20, Mianch 7, 2000)
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To prowhde grants e Jocal governments far pur-
chase of development rights and agriculiural con-
servation easements”

In his 2000 state of the state address, The gov-
ernor asked the legislature Lo approve @ new
brownliekls rdevelopment program as parl of a
core cities strafegy aimed ai reducing develop-
ment pressure in roral areas while encouraging
investmient in blighted areas and the reuse of old
buildings.” Gov, Engler also called upen legisla-
Tors 1o adopl & proposal thal would change Uhe
fa an agriculiural land from market value to wse
value, a key recommendation of The Agricultural
Preservation Task Force”

Maore recently, the kegislature’s House Democra-
i Land Use Task Force relessed a report outlining
mare than a decen steps aimed al addressing
sprawl, traffic congestion and farmland preservas
Ton " Among the recommendations was creation
of a Commission on State Lamd Use Policies
designed o develop, through public participa
tion, statewide Tand-use goals and prioritbes

Serious planning reform discussions in the

T HE 5780 (Sigoed Into kw s Act Mo, 262, Sept. 26, 20000

state go back to the earby 19905 when a report was
released citing the absence of land-use planning
as the bhiggest threat to Michigan's natural
resources.” The study led the Michipan Natural
kesources Commission to create the Task Force
on Integrated Land Use in 19947 Among other
things, the task force called for comprehensive
planning. a referendum on roning, the codifica-
tion of planning and zoning laws, and new growth
‘management tools

The task force also recommended reforms in
inter-governmental communication, urban revi-
falization, rural preservation and data dissemina-
tion.” Im addition, the Michigan Chapter of APA
also called for planning law reforms. The chapter
agreed with many of the task force recommenda-
tiens, and recommended several additional
changes including unification of the state's seven.
planning statutes into one enabling statute with
clear legal authority.” Other recommendations
included promotion of compact urban growth
patterns. provisions for affordable howsing. and
natural resource protection.™

2 S A e i g 14 .7 370 5 A3 R _E000_ 1008 e, (5o, Eregler's 2000 Stane of 1hhe $ate A essh

:1 '}

e Sate R, Chris Bolb, vk foree co-chair. Press mlease, oy {, b0l
5 i Jokin Bngler, Michigan's Envdrrime amd Sl Risk, Jue 5650,

= Towinrel Tnnegrared Lamd [se Panming Massig and S Nead, No. 5. March 1906, pp. 56

7M.,
B -
BR AL

ABDeCirove, John b *5ate Growih Bianagement Systeme That [nfigeste and Coordinate Land Use Plnming: An Ouerview, L Uss ke
and Altermatives.” Parning amd Zoning Mews, Mo, 5, Fanwiry 1906, p. &
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MINNESOTA

uring the 2001 legislative session several
important  planning-related measures
were introduced but not approved. The
first proposal would have required locsl zoning
and land-use controls to conform with land-use
plans.' The second proposal would have required
the attorney general to develop guidelines for
state agencies o use in determining whether their
actions constitute a faking of private property.®
Two other proposals introduced in both the
Minnesota House and Senate last vear would have
required metropolitan area local governments te
esfablish urban growth boundaries® Although
these proposals were not approved. the legisla-
ture did pass several appropriation bills in 2001,
including S500.000 for one-time grants of
350,000 to each of the regional development
commissions or their equivalents to undertake
various planning efforts.’

1 SF 1618, Sen. Dille; introduced March 15, 2001
2 5F 1333, Sen Steveny; introduced barch 5, 2000
2 H.F 882 and SF TRE; introduced February 2001

These were The latest steps aimed at further
strenplhening kol panning reguinements and
practices in Minnesota, which has enly slightly
updated its comprehensive planning Jaws by
passing the 1986 Sustainable Development Act
and the 1967 Community-Based Planning Act,

Under the Sustainable Development Act, The
state Office of Strategic and Long-Range Planning
has developed a model ordinance and planning
guide 1o help local governments undertake devel -
opment that “meets the needs of the present
without compromising the ability of futur: gen-
erations o meet their own needs.™

The: 1997 law established a planning process
specilic o communities; created an alternative
dispute resolution process; and enabled commu-
nities To etablish urban growth Boundaries in
addition i authorizing pilot projects and Tunds o
underiake planning” In 1999 the state reporied
That 16 of 87 counties, along with numeros cities,
Townships and other ol governmental units,
were partieipating in the veluntary progrm,”

Subsequent efforts in 1995, 2000 and 2001 i
pass legislation that would continwe funding the:
eommunity planning program, as well as provide
lor an allernative dispule resolution process,
urbian growth boundaries and pilol projects, weres
unsuccessiul,

In 2000, however, the kegislatune did approve a

4 Carksom, Cinly. “Cindy's Final Legislstive Update.” Planning Mennesots Onkine. Minnesots Chper of AR, 5000

See it fwww mnaps oomivindy. bimi

& Cobb, Rodney. “Toward Modern Statates. & Sumvey of State Laws on Local Land-Use Planming. Growing Smart Warking Papers Vol 2.

Amercan Flanning Associntion. 1S

s Sumtainnbhe Developmens At of 14, Lows of binnesota, Shp 454, See batpo s mmplan state mo s SR sdoct bl

¥ Mimn. Seas. 9623606

B Making Plams: Covmunity-Barad Mannisg's Firs Tus Yeas. Minnesola Manning, Sugus B4HE

Sers httprlwwm mnpian.state.mn. us’commphan/ makeng plams biml

WIKKESOTA

! AT GA
3062 TATE OF STaT



MINNESOTA

124

WINMESOTA

In 2000, Washéingron County becarme
the first county in Minnesota to estak-
ligh a pisrchase of develapment rights
progranm.,

4600 million transportation package, including
Tunds for planning, endorsed by Gov. Jesse Venbura.”

Alzo in 2000, Washington County became the
first county in the state to sdopt an ordinance
establishing a purchase of development righis
program.” Amendments to state statutes allowing
such programs—designed to protect farmland,
scenic vistas, environmentally sensitive lands,
natural habitat and open spece—were approved
by the state legislature during a 1997 special ses-
sion”

A smart growth conference held in June 199
provided a forum that led to0 Smart Growth Prin-
ciples for Minnesota being endorsed by members
of the Smart Growth Metwork, a consortium of 25
public and private organizations in the state” The
principles emphasize using land efficiently and
effectively. providing a variety of transportation
choices, including pedestrian-friendly neighbor-
hoods; conserving open space, farmland and crit-
ical environmental areas: and revitalizing existing
urban and rural community centers.”

& Mimnesotn Statutes, Chapter 478, HF. Mo, 2B91 Minnesota Session Laws, 2000,

S bt www revison leg, state mon. s sknws 20004 e4 73 haml.

W Barper. Jane *Washington County Establishes Purchase of Development Rights Program * Fanming Minnsota. Minnesota Chapier, AP

April 2000, p 1.

1l Minmesota Staiutes. Chapier 216, Sections 15 and D8, Minnesota Sessson Laws, 597,

See: higpewew. revisor beg state. mn.us'slaws 87216 himl.

1 Rhees, Suzanne 5 °Smart Growth Movement Keeps Growing, Attracis Sovemes®s Support” Plaoming Minnesota. Minnesota Chapter, APy,

August 1995,
=3
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MISSISSIPPI

n the 1%80s and 19805 state laws authorizing

lecal governments in Mississippi 1o undertake

comprehensive planning were modified slight-
ly from the 1920s legislation wpen which they
were modeled.! While the changes authorized
local planning commissions to prepare, adopt
and amend comprehensive plans, this did not sig-
nificantly change the way local comprehensive
planning occurs since plans in effect prior to July
1, 1988 were exempled.’

In September 2000 the Mississippi Chapter of
APA galled on Gov, Ronnie Musgrove to establish
by executive order a smart growth task force. The
governor initially responded favorably to the pro-
posal, but eventually declined to follow through.
Nonetheless, the chapter is continuing to call on
the state to
= clarify and strengthen the relationship between

a jurisdiction's comprehensive plan and ordi-

nances implementing the plan;
= define the nature and content of & comprehen-

sivee plan and the methods emploved to desel-

ap such plans
o refarm the annexation process 1o reguine a gens
eral plan before approving an annexation;
amend state statules 1o strengthen the role of
the lecal planning commission and prokession-
al planners in planning process, and @liminate
The cxclusive professional advisory Tunction of
engineers and
add provigions that sequire planning commis-
sioners o meel certain qualiffications and o
regeive Training
Ome planning-refated measure introduced in
the stane legislature st year, the Smart Growih
Foonamic Development Infrastroctone: Act, would
hawe creatisd a Smart Growih Econombe Develop-
ment Fund to provide financial assistance o
gualified distressed counties for certain infra-
structure needs  The measure, however, was not
enaciel

Although Mississippi's 10.5 pereent increase” in
pupulation between 1990 ard 2000 was below The
173 percent average for stafes in the South,'
aceording to the U5 Census Bureau, the siate
continues o face development pressures, A 1997
American Farmland Trost study included every
one of Mississippis B2 counties on the list of
areas nationwide where prime agricolbural lnd is
mast vulnerable 1o loss from developrent.”

Currently Mississippi has a statewide right-to-
Tarrn law and differential tax assessment rates for

1 Cobb, Rodney. *Toward Modern Statates, & Sumvey of State Laws on Lol Land-Use Fanning.” Growdng Smant Warking Fapers 1ol 2,

Amenican Planning Association, 1928,
2 M3 Local Government Code see. 17-1-11
3 5B, 2917, Sen. Fame, 2001

4 “Population Change and Distributon 198 1o 20007 G 2000 frief 1S Census Burmu, April 2001, p. 2

5 Defaware, Mardand, Dsirict of Columbé, West Visginia, Momth Caroling. Sooth Garoling, Georgla, Virginie, Flonda, Tennessee,
Ahbama, Missssippi, Kentucky, Arkansas, Lowshna, Cklahoma and Tecs

& Sopensen, Anm, € al Farming oo the Edge. American Famsland Trost, 1997,
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The hississippi Chapter of ARA
continues to call on the state o
atrangthen the role of local plan-
ning commissions,

L g g Tl

H . §
W0 Onat of R

78

- Fasderal Tranispurttian Spanding i the 19005 Sardiee Trinsp

i: Ammricars CGrowd g Wage- et Disparity.” Mational Liw Tt Housr

agricultural lend,” but there are no state or local
lews authorizing county or other governments to
establish purchase of development rights pro-
grams to protect  agricultural  land  from
development.

Another indication of the low priority the state
is placing on planning-related issues appeared in
Changing Direction: Federal Transpartation Spending
im the 1900, a report relessed in 2000 by the Sur-
face Transportation Policy Project. The study
ranked M pi among 14 states in the country
that were “behind the times® in terms of improv-
ing travel choices * For example, between 19690 and
14 the state spent slightly more than $3 per
[ aof its federal funds to expand bicycle,
pedestrian and transit-criented transporiation
options compared to $17.26 per capita nationally.®

A national study released last September
underscored another important planning issue in
the state—afiondable housing. Although Missis-
=ippi 15 one of the most affordable places to live
in the country, 40 percent of renters in the state
#till pay more than 20 percent of their total annu-
al income in housing costs,”

el Trust. BEIF
st, Marehs 2000, p. 7,

200, . 201
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MISSOURI

year im office, Gov, Bob Holden scrapped
plans t0 issue an executive order mandat-
ing review of local land-use policies.! It marked
another setback for sdvocates seeking to update
the state's comprehensive planning laws that,
axcept for the act relating to municipal planning
in 1963, remain essentially the same as the 1920s
model legislation upon which they're patterned.’
The proposed executive order would have cre-
ated # “growth and investment task force®
charged with looking at how best to spend public
development funds. According to a8 news report
in The 51 Lonis Post-Dizpatch. the povernor ran
inte difficulties after “some suburban officials. .
feared the panel was the first step toward turning
the state inte a giant planning and zoning com-
mission that would restrict new subdivisions and
strip malls. "
Undeterred, the governor announced later that
he plans to find an existing state agency or board

I wst Mevember. towards the end of his first

to facilitate discussions in the state about smart
growth policies, The Missouri Chapter of APA s
working with Gov, Holden teeensure This occurs,

In other developments earlier last year, Gov,
Helden issued twio executive onders that promets:
collaboration and planning at varicus levels of
government. The first order established the Mis-
sonrt Commission on Intergovermmental Cooper-
ation to encourage state-local parinerships for
problem solving and planning. The second.
which directs the executive branch to meanage: for
results, promotes collabomtion betwesn amd
among slale agencies and other onganizations in
arler to achieve “measurable improvements Mis-
sourans desiee in the quality of life in thelr state
and communities "

The governor also frisd o enact one of his
major legislative initiatives in 2001, a transporia-
tion plan Developed after a series of statewide
public meetings, the proposal calked for 4 $535
million sales tax incremse o linanss ranspora-
Thon improvements, Transportation spending,
hoswever, has ong been a contentions issue inthe
state and The measune died in commiies after a
Tierce partisan battle in the general assembly*

In addition, when put om the ballol and sup-
puorted by Kansas City Jeders, unicons and many
husinesses, 60 percent of the ciiy's volers in
Nowvember 2000 rejected a 25-vear, hall-cent sales
tax increase to fund @ proposed S793 million, 24-
mile light rail system

1t Eric. *Hidden Scrags Mo b Jssue Beecutine Order on Land Use” St Louis Po-Dispatck, Nov 15, 2000 p 01

2 Kling. Stephen L. Ir.. “Municipal Hanning Law in Missouri,” 56 ]

45 {2000,

4 Stemm. Eric “Hodden Scraps Fan to Jssue Bsecutiee Order on Land Use” % Louis Jom-Dispatch, Now, 5. 2000 p C1

A Executve Craer G1-16: See bitpimos] sos state mo s/ lib-sen/librediordens! 2001 eotn_006 himl

G Executve Crader 01-18; Sees bitgimos] sos state mo s lib-senlibredfordens 200 eotn_0m bimd

i Roberison, Tommsy. “Ovfwerih, BO0A Leader Agree: Ares Needs blose Money for Transporiaton,” The §t. Loas Pos-Diaparch,

[her, 3,200 . 1
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Earlisr last yaar Gow. Helden

issisad two executive orders that
promate  collaboration  and
planning.
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There was some progress in 2000, however,
when the General Assembly passed the Meighbor-
hoed Preservation Act” The act authoerizes stale
Ta credits for residential and construction cosis
loar properties located in distressed communit
o defined 1.5 Census Bureau hlocks, Seme 16
million is autharized for this tax credit program

Al the Local level, some cities are taking steps o
address the Impacts rom sprawl. For instance,
Kamsas City, which received a 1999 APA national
award for a plan, continees to guide growth
Throughout its boundaries. Through s eompre-
hemsive planning  process—nicknamed FOCLUS
Kamsas City for Forging Our Comprehensive Urban
Strategy-—Citizen groups meel regularky To review
plan implementation and o discuss growih issues
el npartance i the city and reghon

The (ollowing vear ancther community in The
state—Liberiy—also received APNs National Out-
standing Planning Award for a Plan, The entry.
“Blusprint for Libert—Future Land Use Plan,”
wag singhed oot as an exemplary example of how
to engape cifizen support and build consensus
Through a varkety of forams, woerkshops, meet-
ings and other activities, planners in the commu-
nity mear Kanmsas City, Mo, increased public
participation at the same tme they addiessed
through the 10-year comprehensive plan sustain
able development, transportation, housing. open
space, historic preservation and other related
lanal-use issues

0
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MONTANA

fforts to enact stronger laws for managing

growth and development in the Treasure

State have not progressed bevond meas-
ures adopted in 1999 that made slight modifica-
tions to the state's comprehensive planning laws
and sddressed several related land-use issues!
The changes, however, did little to significantly
change the state's authorizing statute, which is
based on model legislation developed in the
19205, ensbling local jurisdictions to develop
comprehensive plans.

To promote significant comprehensive planning
and related reform in the state, the Montana Smart
Growwth Coalition last Januery released a 190-page
report by the American Planning Association
assessing the need for statutory changes to improve
planning and land-use control in the state”

Fresented to the state's Crowth Policy Forum*—
a partnership of state apgencies, kocal governs
ments, realtors, developers and  concermed
citirzens—the report enpendered much discus-

1S 97 (elgned May W, E6a).

Dozens of grewth-related bills
hawe floodad the state legslature
during the past twe years, but
anly a few have bean enacted,

sion. The report’s analysis drew kudos from
forum members, but reaction to the recommen-
datinns was mixed.” This is not surprising given a
recent poll by the Montana Association of Real-
tors showing that 45 percent of Montanans think
growth should be managed more, snd 4% percent
believe 15 should be menaged less.

Diozens of prowth-related bills have flooded the
state legislature during the pest two years, but
only a few messures have been enacted. Several
bills tergeted the growing “doughnut” aress sur-
rounding municipalities. A resolution,” approved
by the legislature, called for an interim (2001-
2002) study of annexation laws. The study, how-

2 Cobb, Rodney. “Toward Modern Statates, & Survey of State Lows on Local LandUse Flannig ™ Crowieg Sewart Warling Fapars Vof. 3,

American Planning Association, 196
3% Critiesl Analysks of Plns

4 fee

e sate i o MOT

&0 Land Use Laws In Montsna,* The Arserican Flannisg Assors
Sees [utTge ! ot plamingg org/ pINginfof GROVWSNLAR Ul febk hrml.

, |anuary 2001

5 Davis, Tl “AFA Study on Land e Flanning* Mostao Srowdh oy Foram newsletier, Montana Smant Growils CoaEilon, Fall 2001 p

- B

& Trenk Peggy. “What Chizens Think Abcus Crowth.” Mantans Growel Foficy Forss newsletier, Montana Smar Crowih Coalitkon, Fall

2001, p. 2
7 HIR 24 (2001).
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Local governments can  now
adopt subdivision regulations.
promoting cluster devalopment
and open Bpace prearanon.,

ever, was not assigned 1o an interim commities.*

Onee of the legislative proposals’ that was enact-
ed last vear suthorizes local governments to adopt
subdivision regulations promoting cluster devel-
opment @nd open space preservation. Another
proposal that passed” requires governing bodies
that adopt growth policies to then sdopt subdivi-
sion regulations that are in accordance with the
goals and objectives of the growth policy.

Feforms adopted in 1% include replacing in
the planning statute the phrases “master plan®
“comprehensive plan,” and “comprehensive devel-
apment plan,” with the term “growth policy.™"

Other measures approved three years ago clari-
fied the time limits for a governing body to take
action on & preliminary plat or a minor subdivi-
sion;” implemented recommendations of the
affordable housing and land-use initiative.™
revised the laws relating to local planning and sub-
division review” and modified procedures for
protesting changes to zoning regulations and for
hearings on annexation in conjunction with a
hearing on zoning, ©

& Vandenbosch, bary. *Becent Leglsiathe Activity.” slontan Groweh Polky Forsm nessiester, Fall 2001 p 2.
S5 0473 {2000); See: hinpsi/data opl state. m b 2000 b b se0s7s. i
WrHE 0543 (2000} Ser: hitpidete opd siaie mi s/ bills2000 billkimy HBO 543 him.

11 50 57 slgned May 10, 1953
2 HE. 300 fsigned April 27, 1959,
T HE 285 fsigned April 27, 1959,
M5B 57 (shgned May 10, 1999,

15 5.0 423 (skyreedd April 19, 15690,
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NEBRASKA

t has been only within the past four yesrs that

the majority of Mebraska's rural counties have

developed comprehensive plans end adopted
zomng regulations although the state statute
grunting counties such authority was first enact-
ed in 1967 Prompting these counties to take
another look at the benefits of comprehensive
planning was the proliferation of large-scale hog
feading operations in the less populated ragions
of the stata.

Unlike meighboring states, the authorizing
statute for comprehensive planning and zoning
in non-urban Mebresks counties allows local
jurisdictions to limit agriculturel uses in rurel
areas.’ As a result, by the end of last year, approx-
imately 85 of the state’s 9% counties had devel-
oped comprehensive plans and adopted zoning
regulations compared Lo 35 counties in 1997,

This is one of several indications that even ina
state “traditionully wary of planning and zoning,™
these tools and approaches are finding favor.

Cibservers note Nebraska still has a long way to go
to bring its comprehensive planning laws into the
218t century. State statutes authorizing compre-
hensive planning for municipalities. for instance,
remain virtually dentical to the 19205 legislation
upon which they are modeled

Unlike states further south and west, popula-
tion growth during the past decade has not creat-
ed  serious  urbam  sprawl  or  scattered
development in Nebraska. The state grew 8 4 per-
cent between 1990 and 2000° or .5 percent ahead
of the average population increase for the other
states in the (L5 Census Bureau's Midwest
region® Sill, there are concerns in the mone
urbanized parts of the state about traffic conges-
tion and development.

For example, a public survey in 2000 for the
City of Lincoln and Lancaster County Planning
Department found three out of four residents
=aid it is either extremely or very important that
the city and county plan for urban development
and growth in a way that preserves the natural
environment and quality of rural life as well as
the county's highly productive agricultural
land.”

The same survey found more than half of the
residents said it is extremely important or very
imporant to preserve the chamcter of older
neighborhoods and their unigue historical and
architectural features, as well as to encourage
growth and development in downtown Lincoln.®

1 Originally Cha. 107, Ser. L p. 366, now Mebraska Revised Stase Statutes Chip. 23, Sec. T4

21d.

3 Sohwab, lim. Fanming and Zxming for Concaniratad Animal Feading Opanations. Americn Planning Association, Manning Advisery Serdoe

Report Mo, 482, Decembber 1908, p. 30,

4 Cobb, Rodney. *Towand Modern Statubes, A Saroey of State Lawes on Local Land-Use Flanming, ™ Growing Smar Working Fapers 10l 2, Amer-

in Flanning Assocation, B64.

5 “Population Change and Distribution 1980 1o 2000 " Conss 2000 friaf U8 Censes Bureau, Apell 2001 p 2.

& Michigan, lilinols. Indiane. Wisconsin, Ohio, Minnesota, lown, Missourl, North Dekota, Soath Dakota, Mebraska and Kznsas.

7 Muster, Dennls and Inta Dudrichsons. “Nasmative Repon of the Besults of & Study of Fubiic Attitudes and Opinlons Regarding Various
Planning end Development Bsoes i Lncoln and Lancsier County.” Sgrsa Groop. LLC. Movember 2000, p. 32
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Three out of four residents in
Linzoln say it is sither axtremaly
or wary impartant for the city
and county to plan for urban
development and growth in a
way that pressrves highly pra-
ductive agricultural [and, the
environment and the guality of
rural life.

When asked what one issue should be the pri-
ey emphasis of elected eificials during the nexi
Ao 5 oyears, respondents mentioned traffic and
improving traffic fow most often (35 peroent).
Besides concerns heing expressed by residents
in both urban and rural areas, there are other
indications that updated planning focls and
strategies are needed fo help the staie addiess
evonomic develupment, growth and related land-
WS S Ls:
= seventy-ehght of Nebraska's 93 counties were
listed among the areas nationwide as having
prime agricultural Bod that is most valnerable
Tan e frorn development;”
W seventy percent of The slate's mative vepetation
hias been lost or severely degraded and approx-

I, p. a7

imately one-third of both the 631 wildlife
species and 1,600 plant species in the state ane
of concern because their populations are rare,
declining or at risk:"

thirty-six percent of renters in the state pay
mare than 30 percent of their total annual
income in howsing costs”

slightly more than 86 per capita of the state’s
federal funds were vsed to expand bicycle,
pedestrian and transit-oriented transportation
options between 1940 and 19698, or about one-
third of the national per capita everage for the
same period. ' and

the state’s economy is divided, acconding to
Gov. Mike Johanns, between “the prosperous
urhan economy of twenty to thirty counties and
the struggling rural economy of sixty o seventy
counties. ™"

Although the state legislature and Gov. Johanns
have yet io embrace comprehensive planning
reform and smart growth measures as a way o
address thess issues, the state is beginning to take
some steps in this direction. For instance, last July
Gov. Johanns announced “a massive, statewide
housing rehabilitation effort.™® The initiative
involves using £5.6 million in federal Community
Development block grant funds to shore up 281
owner-occupied homes in villages and cities.

Also in 200, state legislators extended the
Affordable Housing Trust Fund for another year,
approving 3.2 million in Fiscal Year 2003, Other
‘measures taken up last year but not approved by

W2 Sorensen, Anm, et al. Farming an the Ldge. American Farmbnd Truse, 1907
11 Flora and Fauma Invensory Chart. “& Consermtion Meeds Assessment for Nebraskn ™ Mebraskn Game and Parks Commission, March

T, 1 See waw ngpestate ne us'wakdlife/ wdi nssess haml.

2 =Crat of Reach: Americn’s Growing Wage-Rent Disparity.” National Low Inoome Housing Coalition. September 2001, p 223,
B ithamying Dirertion: Faderal Franssortation Apanding i the 29905, Surface Transportation Pofoy Froject, darch 2000, 0, The g i
mational averge wis $17.26 per capity; Sec bitpewm transact ong'reports /ol esecsummany him

™ Stabe of the Stabe speech, Gov. Miie Johonns. fae 11, 251

¥ Gov Jobamns snnouncement. [y 2000, See: bittge g nod, oogflohann:

z
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The legiskature involved tweo bills, each known as
The “Neighborhood Development ACL™ The pro-
pusals sought 1o strengthen neighborhoods and
small communities by enbancing their ability (o
create community development plans; better coor-
dinate the use of existing progrms and funds;
revitalize declining neighbarboods: and maintain
The integrity of stable, viable neighborboods

Although local jurisdictions are nol currenily
allowied To establish urban growth boundarkes o
T wse purchase or transter of development rights
1o protect farmlamd rom commersial and resi-
dential development, state statutes do allow local
gowvernments 1o uwse agricalivral profection zon-
ing " State statutes also restrict new villages from
incorporating if they are within live miles of any
incerporated village or ity

In addition, municipalities can extend their
planning and woning authority, including subdivi-
siom control, between one and Thiee miles beyond
Their horders, depending on the municipal classi-
lication, These provisions are designed toe ensure
ihat new subdivisions locating near existing cities
are compatible with the neighboring jurisdiction’s
planning and zoning requirements, This also dis-
couraes scattered development [rom Jocating out-
side of existing urban areas  unless such
development could eveniually hecome an nde
pendent incorporated village,

Waork also continues to expand the metwork of
hieyele and recreational trails in the state. Whin
linished, the Cowboy Recreation and Nature Tril,

BSLE 742 and LB 223 2000

The 2001 Nebraska stata kgis-
latars axtanded the Afforclabla
Heusing Trust Fund for anathar
yaar, appraving $3.2 million far
Figcal Yaar 2003,

which follows the histerie Chicago and Northwest-
ern Hailroad right-olway, will exiend 321 miles
betwesn Morlolk in the east and Chadron in the
west, A hiking. hiking and egquestrian trail, it will
be the longest rail-to-trail conversion in the
nation. Other trails are being developed in Lincodn
and Omaha, including a bridge o pedestrians and
hicyclists that will cross the Missourt River and
eonnect Omaha with Coundcil BIufts, Towa

These and other measures are a beginning, The
next step invelves assessing the slales compres
hensive planning stafuies o determine what
changes should be made to ensure Nebraska's
eommunitics have the means to manage Tuturee
growth and development while also protecting
heir quality of lile

T *Table 11: Farmlased Activities By State.” Song Asierizan Rinnkingd Whar Woeks. Amerian Farmland Trust, 1997,
LB 726, Ser 7 (1990); now Nebraskn Revised Stane Statdtes Chp. 17, Sec. 200,
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NEVADA

tnce World War [, Neveds's population has
SL’i;mhed fronm less than 100,000 o more than

2 million, making Nevada the countrys
fastest-growing state, During the 19905 alone, its
population climbed 66 percont. And aceording to
the U5 Census Bureau's first post-2000 popula-
thon count, the state continued o cutpace the
netion by growing at & rate frve times the mational
average.

Les Vepas—the nation’s fustest-growing matro-
politen areg—hes 1.5 million citizens and faces
new, significant challenges related to this seceler-
ated growth and development. At the same time
kene, Washoe County and Lake Tehoo also have
witnessed rapid growth.

To address the resulting development pres-
sures, state legistators have responded with
regional approaches instesd of Implementing
broad, stetewide comprehensive  planning
reforms. Since 1985 the legislature has authorized
a six-member committes with eversight responsi-

hbilities fior the Tehoe Regional Planning Compact
amd Tahoe Regionsl Mlanning Agency. The com-
mittee has assumed legislative oversight responsi-
bilities for a broad range of programs and
activities in the Lake Tahoe Basin,

In addition, local activists from both the envi.
ronmental and business communities in the
keno-Washoe County-Lake Tahoo area have devel-
oped one of the country's leading quality-of-life
and sustainability indicator projects to help mon-
itor changes stemming from population growth
and development.

The legislature also established, in 1997, the 21-
member Southerm Wevada Strategic Flanning
Authority. The group was given two years to report
on economic development, education, environ-
ment, housing, zoning, parks, public safety. trans-
portation, water, sewage and sanitation issues in
the Las Vepas region.’

In order to continue the coordinated planning
efforts begun by the authority after it completed
its report, the Southern Nevada Regional Flanning
Coalition was formed in 1999, The coalition
includes representatives from Clark County, Las
Vegas, Morth Las Vegas, Henderson, Boulder Ciry
and the Clark County School District.

Alsi in 1999 legislation passed that provides for
eoordinated planning among various jurisdictions
with respect to air pollution, land wse and trans-
portation. Other amendments were made 1o zon-
ing procedures, and notice and disclosure

1 Acoomding 1o the Cemsus Buseaw. Nevada grew 5.4 percent compared to the national average of LE peroent sinoe Census 2000, <05
Ackls 34 Million Feophe finoe Censas 2000, U5, Census Bureas. Deoember 2001
2 Salkin, Patrcin *Relorm Proposals by the Theusand* Panming Commermtier fer the 21 Genfury, American Planning Assccintion. [fecem-

FEFS, 3,
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requirements  involving  proposed  zoning
changes,’ bul aet 1o statutes authorizing compre-
hensive planning. As a resalt, e has been done
1o modernize the 19208 model legislation upon
which Iocal comprehensive planning reguire-
ments in the state are copied.'
During The state's 7181 legislative session st year,
18 planning-refaled measures were approved. One
hill auihorizes placing a staewide bond issueon the
hallod in Movember that, 0 approved by volers,
woukd prowvide up to S200 million for urban parks,
apen space plans, hicyele and recretional trailks,
and willlife habital’ Other significant proposils
were enacied that:
= reguire cities or counties in the state o pay
eumpensation or authorize an allernative Joc-
Tion for cerlain nenconforming, culdoor adver-
ising structures:
= revise provisions governing mainfenance of
rails, parks and open space in subdivisions and
planned wril developments”
expand the number of elements (o be included
in the master plan of Clark County, the state’s
mest=poprulous courniy;”
= add fire stations, park projects and police sta-
tions 1o the list of capital improvements for
which impact lees can be imposed;” and
eslablish planning commissions in countbes
with populations of 40,000 oF more and govern-

ERTS

A bond issue, if approved in
November by woters, could pro-
wide up to 3200 million for
parks, opan space, trails and
wildlife: habitat.

ing boards for regionel planning in counties

with pepulations between 100,000 and 400,000,

Mevada is well along in its development of inno-
vative and cooperative state-enabled planning
approaches for use at the local level. These plan-
ning reforms gnd smart growth practices are pro-
viding Mevada's fest-growing communities with
guidance and strategies to maintain their quality
of life at the same time they atiract new tourists,
residents and businesses.

4 Cobb, Rodney. “Toward Modern Statates, A Sumvey of State Laves on Local Land-Use Planming.” Growing Smart Wirking Fapers WL 2,

American Plnning Association, 1996

5 Asscrmbly Bill No. 8. For more aboust this and other messares enwcted |n 2000 see. www leg statenv o

& Senate Bill No. 265

T Asscrmbly Hill Ho. 65

8 Assermbly Hill Ho. B2,
& Assermbly Hill No. 458
WO Assembly BN Mo 550,
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NEW HAMPSHIRE

HEW HANFSHINE

ince moderately updating its state compre-
Shmsi\&' planning statutes in 1983 when

wvarious planning and oning laws were
recodilied, Mew Hampshire continues to make
changes at The state and local kevels o encourags
mare comprehensive planning aml smart growth
MmEsISures,

Alter receiving recommendations [rom the
New Hampshire Council on Resources and Devel-
opment in Deceimber 1999, Gov, Jeanne Shaheen
called on all stale agenckes I inoorporle smar
growth into their decision making, In her 2004
state of the state address, she acknowledged,
“State povernment should serve as a role model
Tor smart growth,” She then directed the Office of
Atate Planning 1o examine the effects of sprawl
and Lo make recommendations for local, regional
and state growih management inftiatives

Insupport of the governors directive, The New
Hampshire General Court passed smart growth
legiskation in 20007 Th new act established a

conrdinated and comprehensive effort by state
economic growih, resources. protection and plan-
ning policy agencies o encourge smart growth,
The measure directs the Office of State Planning
o provide technbcal assistance fo cities and
towns attempting 1o gubde growth, and to take a
leadership role in encouraging smart growth and
preservation of mrmland, cpen space and tradi-
tional village cenfers

Twao other growth-refated bills were enacted in
2000, The Land and Community Heritage Invest-
ment Program’ made §3 million available for
matching grants 1o preserve the state’s open
space, historic sites and coltural resoumces. The
Broswnfields Revelving Loan Pund® was created To
allw the state to participate in a federally fuml-
el Brownfields cleanup program

In December 2000, New Hampshire's Office of
Srate Planning and Growth Management Advisory
Commitles issued a report” thal recomimended
updating and revising the New Hampshing Plan-
ning Stature:; establishing and ooordinaling state
development goals and pelicies; coordinating
regional land use with state ransporfation pro-
grams; and strengthening and supporting the role
of regicnal planning agencies

Twa menths later, Gov, Shaheen announced
“Crow Smart NH, an initfative aimed ai helping
New Hampshire combat sprawl and eflectively
manage growth” Threugh executive authority
and new legislation, Grow Smart NH mandates

1 Coits, Ry, “Toward Madern Starats, & Survey of S1s0e Laws o Loesd Lanel-Use Plannieg * Growisg Smart Warking Papars Vi, 2, Atser-

inan Flanning Assocrion, 6,
2 “Repart B Governor Shatwen on Speam,” iTp:;
3 HE 1250 (I00R
458 401 (2000,

stasenhus gk
v eI st i usle gt

v st iy ST A i)
OO HE 55
PSR hren

5 BB 14155 (R0, See B/ iwewwe state b usbosplplnning G B por TO bl
i “Miwmaging Gromh in Mew Hampshice Changes and Challenges® MNew Hampshire Office of Sane Hanning, Devemsber 2000,

N0 i i, S ol ] i L e )
F B I e o Aaren B oA S MTSRWTH sy 2001 iz
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that state agencies consider a project”s contribu-
T 10 spraw] when distributing grants, buikling
new roads oF constructing state buildings, The
initiative also encourages brownfield redevelops
ment, supports regional planning agenties
threugh grants for innovative projects that help
revitalize downlowns and encourage compact
development, and strengthens master planning
requirements for communities in order o
encourage smart growth and befter integrate
lecal Bnd-use planning and zoning processes

Last August, the Oice of State Planning asked
all state agencies 1o respond To a SUFvey condern-
ing smarl growih policies’ The survey asks
whether olfice-siting procedures support down-
town revitalization efforts, whether the ageney's
mission statement or rules or both affect he
state’s policy on smart growth, and whether
threugh grants or technical assistance the agency
gives priority o prejects that strengthen village
centers and downlown areas,

During its 2001 session, the state’s general court
created a number of sludy commissions to help
resalve 2 number of planning-related issues. One
commission was charged with development of leg-
islative recommendations to “reduce regulatory
barrbers te and possible incentives for the cre-
ation of affordable housing in order to encourage
the development of such housing ™ The commit-

8 s TP St m b s S MTERWTH _susrvispo e

BE B 20 (200, Se: Do v, grmeour starie bl o g ariem, 2001

e filed an interim report kst November and
planned 1o submit a final repart in January 2002,

Ancther commission was convened 1o study
methods of “strengthening and clarifying the
coiriprehensive shoreland protection act and its
application.™ The cominission’s report was dus
Jast Nevember. & third bill established “a task
Jorce to condust an ongoing study of the feasibil-
ity of re-establishing” rail service between
Lawrerce, Mass, and Manchester, NH., and
between Coneord and Lebanen.™ 1ts first report
was due last manth

A transportation bill sined by the povernor
last year authorizes the commissioner of the
Department of Transperation o erter into joint,
private- and publicly funded transporation proj-
ects ™ Legislation also was enaeted expanding the
responsibilities of the Council on Resounses and
Development so it can resolve conilicts involving
snart growth measures taken by state agencies
and ensure stale actions ane consistent with New
Hampshire's growth pelicies.”

Plamruing reformm and smiard growth bills sill pend-
ing before the state legislature include a revised
urifurm state building code;” amendments b s
T plar regquirements and aptional elemenis;” and
changes facilitating betier coondination and consis
fency in the siructure of master plans developed at
the bocal, reghonal and state kevels ©

S BOCE L Eirm ]

WS R RS L2000, See DA wwn geneout saate il us/ begislan on 000 SE0ER i)
T HB 25 (20000 Sew: hmp:www gencourt.sta e nl oailegesbation/ 3000 HEXRESA. o]

£ HE G54 {2004)

L HE GBS 2007 See Wpo) www, geieourt state s egishiion 2000 HBOS85 el

 HE 265 [Reps. Chegy and Franooaesr, 20011
¥ HE G50 {Rep Chrk, 20070
w6 HE 712 (Rep. Mekher, 20010,
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little to change the Garden State’s commit-

ment to its 1985 Sate Planning Act. which
substantially updated the state’s planning laws"
Folkwing departure of former Gov. Christine
Whitman. an outspoken proponent of smart
growth and open space preservation who became
head of the U5, Envirenmental Protection Agency
early in 2000, Donald DiFrancesce became Rew
Jersey's acting governos,

Like his predecessor, the acting governor is a
strong advocate of smart growth. After just a year
in nifice, he already has signed into law several
smart growth measures expanding upon the
state's already strong record of planning reform
and managed growth accomplishments,

Last March, the State Planning Commission
adopted a revised State Development and Rede-

I ast year's abrupt shift to a new governor did

1 Finucam, Karen. Jersey.” Flamming £

velopment Plan.” Acconling to the Offics of Sate
Manning, more than 250 af The 566 municipali-
Ties in The state have voluntesred Do be part of the
Ccross-acoepiance process, reviewing their local
plans amd negotiating with the state to ensure
plans are consistent at the state and locl levels!

The slate’s Smart Growth Planning Grants pro-
gram announced awards of 1.7 million in October
2000 Tor plan development or implementation.®
Since the program begin in 1999, New Jersey has
awarded $6F7 million e smart growth planning
projects in 248 municipalities

Prior 1o lesving offive, formmer Gov. Whitman
isswed an executive onder directing the Depart-
ment ol Environmental Profection 1o reguire com-
prehensive impact assessments for all mew and
expandel wastowaler sysioms” She also signed
three hills info law, making more than 514 millkon
imappropriations from the Garden Stat: Farmland
Preseriation Trust Pund for county and mumnicipal
Tarmland preservation”® Acting Gov, DiFranoesco
also supports farmland preservation. Last June he
signed thres bills appropriating almaost £20 millkon
for the purchase of development easements,” and
1.8 million for farmland preservation grants®

In Newember 2000, New Jersay wolers approved
A constitutional amendment doubling the pors
tion of the state's gas sales fax used for trans.

fier the 2Tt Cantun, Arerican Planning Association, December 1964, p.37.

2°The New lersey State Development and Redevelopment Flan” MNew Jersey Office of State Flanning, 2000 See

hinpe/ e sbae o) ol os proepplan b

3 “State Flanning Year in Review, Fiscol Yeor 1999 and 2000 Annual Beport,” New fersey Oifce ol State Flanning. 2000. See

s /v state mf xi s,
4 See hitip!www statenf usfosp newsmaln him.
5 Executive Drder 19 {2000},

6 5 B 17T (2001), B PR (20000, S 1713 (20000,
TSI 1712 (20000, SB. 171 (20001,

5B, 1714 (2000,
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purtation projects, The vole was mandated in a
5375 hillicn, Tour-year Transportation Fund bill
i order to make the G reallocation permanent
The legiskation calls for the constitutional dedica-
Tiom of twie souroes of existing tax revenue o sup-
purt the Trust Fund: one from the petroleum
products receipts tax and one Trem sles tax ey
enue on new molor vehicles. The bill Qid not
impose any new fax or increase any existing tax

Acting Gov, DiFfancesco announced in May
2001 “the most significant., far-reaching compre-
hensive proposal ever offered for revitalizing a
New Jersey city,™ The $150 million initiative calls
for a partnership of state and county governs
ments e attract stable businesses, addess capi-
1ol mesds, provide job training.  rebuild
netghborhoods and bmprove schools

Schoed design and s relationship o smart
growth has been an emphasis of the Office of
State Planning. Last June, the department
released a 25-page report, *Creating Communi-
ties of Learning Schools and Smart Growth in
Mew Jersey. ™" According to Jane M. Kenny. com-
missioner of the Depariment of Community
Alfairs, *The thee Rs will always be important in
devieloping smart students, but 11078 the three Cs
communication, collaberation and concentra-
tiom=that are critical o developing smarier
schonls "

& COVErNOS' Smart Growth Inltiative,”

rthesst- Miduest [netitute, |uly 2001

Since 1999, New Jersey has awarded
86,7 million to smart growth planning

projects in 298 munscipalities.
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NEW MEXICO

hile numerous changes have been
made to Mew Mexico's planning and
oning laws since 1967, none of the

amendments or new laws modernized the state’s
comprehensive planning statutes, which remain
similar to the 19205 model legislation upon which
they are based.

Although the 2001 state legislative session was
particularty active concerning smart growth and
planning reform. ultimately no new measures
were adopted. Consequently. reform advocates do
niod expect any comprehensive planning or smart
growth measures to be approved until 2003 at the
earliest since this year the legislature meets only
for @ 30-day budget session. Planning advocates
also are looking to the gubernatorial race this fall
as another opportunity to call attention to need-
ed reforms.

Cme particularly significant measure last year
would have required municipal comprehensive
plans to be consistent with kocal land-use regula-

10

i wind v wesbiened the sl
G BEL B 15 (Rep, Gubbekt

TELLM 19 [Rep, Tayh)

B EELME 41 (Reps Gilbbails)

tions” The proposal included up to 83 millicn in
grants o municipalities 1o develop consistent
comprehensive plans and revised regulations”
The legislation had bipariisan support, but even-
Tually was defeated by opponents with the major
ity leadership, Helping to draft and support the
bl were The Mew Mexico Chapter of AP and the
New Mexico Coalition for a Livable Future.

Oiher pieces of legislation not passing last year
included proposals authorizing transfer of devel-
apment rights and strengthening the New Mexi-
e0 Subdivision Act. The latter messure would
have allowed  counties to merge contiguous
parcels under common cwnership il certain pro-
cedures were [ollowed, and would have given
some discretion in selecting what exemplions to
make available in local subdivision regulations
Also, planning and smart growih advocates suce
cessiully defeatced a regulatory fakings proposal

Joint memorials were passed By both the Howse
and Semate regquesting that New Mexioo's univer-
sities develop outreach programs o provide land-
wse planning and zoning assistance to Iocal
governments” o regquest the Munbcipal League
and Association of Counties tostudy the need for
unilormity fn zoning classification nemencla-
Turey” and To reguest that the Local Government
Division inveniory cities” and counties’ Tand-use:
planning procedures and enlorcement capabili-
ties, and decument problems in implementing
sl End-use policies,”

abi, Bl T Bcdiorn STatutes, A Survey of Sa1e Laws o Locsi) Land-Use Fansning. Growing Smat Warking Papers Wl 2,
s

i 1his il in nesprose to LB 57 (i
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The lawmakers opted (o continue an interim
Tepislanive land-use commille: previously estab-
lished o examine planning issues in the state”
While this marked a small victory for reform
advocates, most ohservers believe the committes
Thus Tar has been ineflective.

Thee first major chamge (0 statutes authorizing
lowal planning in New Mexico involved the
Regional Flanning Act of 1967, This was followed
Ty & series of measures enacted in 1993, 1534 and
1985 thal respectively addressed development
Tees, regional howsing and subdivisions, In 1906,
The legislature enacted Senate foint Memorkl 34,
which requesied the Local Government Division
1o conduct a comprehensive study of the costs
and benefits of growth and the evaluation of
growth management alternatives.”

Alzo in 1996 the report, Growth in New Mexico:
Trpacts and Options, was issued ™ Although oo ec
ommendations were made in the study, it provid-
ed a comprehensive analysis of issues and
options for statewide growth management, The
report alsooffered 35 policy opiions that could be
purswed al the stane and local levels

Among those options were: streamlining state
amd Iocal permitting reforming the stane oning
code; requiring consistency between adopied
plans and local decisions; creating a growth man-
agement  comsensus  project; establishing a
statewide task fomee on growth; requiting cocrdi-
naled planning: establishing a regional review

SELM 6 (Sen. Smith)
0 Semate fodnt Memonal 34 (E96)

Reform  advocates do  not
expect
planning or smart growth meas-
ures to be adopted wntil 2003 at
the aarkiest.

any comprehensive

and permitting process; developing growth man-
agement jolnt powers agreements; focusing Hmit-
ed povernment funds into public [nvestment
areas: and incorporating econombe development
It any growth management package.”

The following vear the legislaiure passed a hill
that was signed info law addressing economic
development plans. In 1955 ofther planning laws
were enacted In the state addressing the subdivi-
sien approval process,” regulation of manuiie-
tured homes! and extraterritorial planning
authorlty of jurisdictions involved with subdivi-
slen and zoning matters In areas beyond a jurls-
dietion’s boundaries.'”

11 Hughes. Ben. Groweh bn New Meeo: Iopacts and Options, New Mexoco Local Governmenst Division, 536,

2 1. a 5112

f=3

M SR, 721 isigned Apail 5, B9,
15 58 330 {signed April 5, 19599},
W5 5.8 5 (signed Aprd 1, 1955}
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YORK

lthough a series of planning reforms
Aweru wdopted in the 1900z including
changes that slightly updated' laws
authorizing comprehensive planning in the
Empire State, the most recent efforts to make
additional planning law reforms and pass several
=mart growth proposals have not succeeded.
Legislation introduced in 200 included meas-
ures toc establish o Smart Growth and Economic
Competitiveness Task Force and a Smart Growth
Local Assistance Office within the state Depart-
ment of Hate,” establish the New York State Smart
Growth Compact, which would include creation
of a Smart Growth Compact Council and criteria
to be added to inter-municipal compact plans:”
create local smart growth commissions to devel-
op joint, smart-growth plans® establish a smart
growth board to review and certify proposed
smart-prowth plans® and create a New York state

smart growth revelving kan fund

Oher bills introduced Tast vear were the Guali-
Ty Communities Planning At and Goy, George
Fataki's program bill, the Quality Communiibes
Act of 2001

Although recent planning legislation has been
stymicd in the legishture, Govo Palaki has suc-
cesully advanced his version of reform activity,
In Jarwary 2000, he created the Quality Commu-
nities Interagency Task Force and charged the
group with inventorying key local, state and fed-
eral programs thal allect community develop-
ment, preservation and revitalization goals”

In addition, the interagency task force was
directed o make recommendations that woukd:
strenpihen local governments’ capacity to devel-
ap and implement planning and community
development strategies; promote inter-municipal
conperation; and enhance community choboes in
Tand development, preservation and rehabilita-
Tion," Chadred by LU Govermor Mary Denchuoe, Uhe
task force issued its final report st Janary,
oflering more than 40 recommendations” Yet a
yerr alter the report's melease, many of the e
ominendations sTill have not Been addressed

Many of the task foree’s recommendation
sopght 1o improve wpon the more than 30 plan-
ning-refated proposals” enacled since 1990, Bopge
Iy as @ resull of efforts by the New York State

1 Cobb, Redrey, “Tovward Modem Stabates. & Survey of State Laws on Looal Land-Use Manning ™ Growing Smart Working Fapers Wl 2,

Amiriean Plinning Assosiution, 1055
2 AR GHOT (Assemblyman Hoyt, 2001).
A R A ssembrman Brodsdy, 20000
4 AR 423 (ssembhman Hoyt, 2001,
5 R EEETE, SR (S, Ll s mBiyman Disapeli, the Sm
6
7B 5527 (Sen, Wk, 20070
458 5560 {iniroduced Sen Rath 2t the request of the governor).
P Baet. Cidior W12, siggiwanl Jan, 20 200K
w

P Conmury Aet, 2007)

T Crapaliny G thes. Interagency Tk Fomoe, State and Lical Pastnering for o Bemer Miow York, Janusary 2000
2 See NYS Legislative Commission on Rural Rescarees. land Use Manning & Regulaisons in Mew York State Municipalities: & Survey
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Legislative Commission on Rural Resources and
i1s Land Use Advisory Commities

Among the amendments already adopted are
chanpes that defing in the state statules what a
comprehensive plan containg” establish a statu-
tory procedune for preparing and adopting local
comprehensive plans encourage conrdinated
plnning between local jurisdictions and  he
state agriculiural disiricis” provide a staiuiory
Tramework Tor inter-municipal cooperation in
planning:” and allow leeal pEvernments o wse
inuentive zoning so credits or bonuses can be
awarded 1o developers who provide communitbes
with qualifying benefiis.”

Other planning-rekted initatives in the stane,
such as the Quality Communities program, seek o
make Slale agencies and progrms mone respon-
sive 1o Jocal communities In 2000, the program
awinled 28 grants totaling more than 514 million
Jor demonstration projects involving approxi-
mately 100 loml governments” Whether these
demonstration projects confinueg is uncertain
since additional funding has not been approved

Destgnation of major heritage area combdors,
such as the Erie Canal and Hudson River Valley
Greemway, s ancther impetus BF neighboring
cummunities o work together on regienal plans,
For example, 20 communities in the Hudson Val-
ley's Dutchess County ane part of an approved
compact. Similar effors alko are occurming in
Westehester, Albany and Roecklam] counties,

Another innovative program is providing

I Chap. 208 of the MUY, Laws of 1983,
W Chap 48 of the MY, Laws o4 1995
15 Chap 534.0f the MY, Liws of 1962,
15 Chiap. 724 of the MY, Laws of 1992
17 Chap 628 af the MUY Liws of 1962,
5 S NPl 6 10Ty, s o rpan T el

Designation of heritage area
comdons is ancther impatus for
neighbaring  communities 1o
waork together on regional plans,

stronger links between transpertation planning
and planning for development in imporiant
transportation corridors. Through the New York
Metrapelitan Transportation Couneil, 4 regional
L o i, thres e develop
ment pilot studies are underway in Rockland,
Westchester and Suffolk counties,

The studies are bringing local officials, resi-
dents and businesses from neighboring commu-
nities tegether with state, regional and county
transporiation agencies fo plan joint rnsportas
tion selutions and development futures. Commu-
nity visioning techniques will be used to develop
and test various develepment/iranspertation
allernatives

HEW YORK
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NORTH CAROLINA

uring the 19%0s, North Carolina emerged
Da:i the 11th fastest-growing state in the
eountry in terms of population change,
nsing 37 percent from 1980 o 2000, Most of this
growth was concentrated in three metropolitan
areas—Hesearch Triangle Park comprised of
kaleigh, Durham and Chapel Hill: Charlotie; and
the “Tried” made up of Greenshoro, Winston-
Salem end High Point
North Carclina’s growth, however, is not basad
just on population. During the same pericd the
state’s economy wes dramatically transformed.
shifting from tobaceo and textiles 1o one of the
world's leading centers for the banking, trans-
portation and technology industries. The past
two decades of continwous growth and develop-
ment have had corresponding implications for
land use, housing, transportation end environ-
mental quelity, gnd have challenped plenners in
the state to kept peee with the rapid chanpes.
In response, the general assembly and governor

turned their attention during the past seversl
vears to smart growth proposals and planning
reform. Some progress has been made, buot
attempts to make substantial changes have been
stymied by development interests and local con-
trol groups. As a result, the state's comprehensive
planning statutes for local jurisdictions remain
essentially the same as the 19205 model legisla-
tion wpon which they were originally based !

Tor date, the state has focused on studying leg-
islative reform options, embracing incentive-
based approaches, and  building  wpon
momentum generated from the popol ¢ of pro-
fecting open space. As impacts of growth contine
ue to multiply in the state's fastest-growing
suburban and metropolitan sreas, planning-
reform advocates believe new opportunities will
be available to press for continued action and
more apgressive reform.

During the 2001 legislative session, a proposal
was introduced to ensure that developments of
regional impact, and regional and extra-jurisdic-
tional impacts and interests, are identified and
addressed.” The proposal outlined an inter-goy-
ernmental review procedure to ensure public
participation in the process, and that impacts
from development would be reviewed in accor-
dance with state policies on urban sprawl, envi-
menmental quality, balance of jobs and housing,
housing afferdability and sdequate public infra-
structure.” The bill was not approved, however.

1 Gk, Rochney, “Towsrd Modern Statanes, A Susvey of State Laws on Local Land -Use Planming.” Growing Smaes Warking Paper Val 2,
o

American Pl
2 HB 14 R, boe Bk, 2
a0
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Alsn the reports and recommendations of the
Commission To Address Smart Growth, Growth
Maragement and Development [ssues, formed by
The general assembly, were Pssued last November
Although there was not enough tme for stan: Taw-
ke do adupt any of the recommendations, the
commission's eight major goaks are to:

o meguire planning and o establish minimom
level of planning for all communities;

o prowide  fiscal  and  lechnical  assistance
resouroes o supporl smarl growih activities in
all counties and municipalities

= enhance the smart growth tool box at the local

level;

esiablish “Kesearch North Caroling,” a network

of North Carolina-hased researchens and organ-

izations 1o compile and initiate rescarch on
growth and develepment patiems:

= ensure coordination of kcal plans with netigh-

horing jurisdictions and regional siraiegies;

strengthen regional coordination and coopera-

Tian;

= develop a state smart growth framework
including a vision, goals and pringiples;

o create @ state smart growih policy commission

1o provide oversight and advice: and

make state invesiments consistent with adopt-

ed Jogal and regional plans.”

A state Growth Strategies Oversight Committes,

chaired by Rep. Joe Hackney and Sen. Daniel Clod-

Telter, is expected 1o review the commission's rec-

500 Winpfwne, ek ner!
SK

As impacts of growsh contines
1o multiply..new oppemunities
will be avallable to press for
rane aggressive refonm,

ommendations and develop specifie bills Tor cons
sideration by the state general assembly and semate

Smarl growth measures undertaken in 2000
included then-Gov. James B, Hunt |1 announeing
his “One-Million-Acre Initiative.” His poal was to
preserve cne million acres of open space land by
the end of 2009 threugh a combination of conser-
walion easements and other farmband protection
programs The initiative seeks o permanently
pratect agricultural knds throwgh voluntary fes
acquisition or congervation easements, whether
through federal, state or local programs, or pri-
wale, non-profit land trust organizations.”

Six maonths after the inftiative was announced,

i Mot h Caraling Milion Acte Plam, See WG iwiin et date peus idoss imilliansisnmary el

TR
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WORTH CAROLINA

The state has set a goal of pre-
serving one milkon acres of land
by 2007,

BER E2AHE W33; enacted Jume 26, KKK

the state general assembly passed a recommenda-
tian of the Envimnmental Review Commission o
preserve ene million acres of land by Dec, 31,
2008, Subsequently a bill was enacted adding an
article to the state's laws entitled “Conservation,
Farmlaml, and Open Space Protection and Coor-
dination.™ Alse in 2000 funding for the state’s
clean water frust fund was increased $10 million—
an encouraging sign since other enviremmental
programs, considered by some to be non-essen-
fial, were being redwced in light of shortages from
warious stale reven e seurees,

The state Board of Transportation  also
respended to the former governor's smart growth
agenda by Issaing in August 2000 streel design
guidelines to help *promote managed growth and
establish communities where walking and biking
are sale and enjoyable ways to gel o schools,
shops and playgrounds,™ Planners add that the
state is expected o increase lunding for transit
during the next several years, shifting wp to S300
million from the state's highway trest fund Jor
public transportation needs

 See: hitpofiwns sustai nabbe stabe, 1 us i so) news wordMECS, nodat. him.
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NORTH DAKOTA

ven though the pace of smant growth chal-

lenges has heen relatively slower here com-

pared to other states, communities in
Morth Dekoti are facing numencus planning and
land-use 195008,

The slate 15 struggling to address prowth from
its urban centers pressing intc adjacent rural
areas. the koss of populetion in many rurel areas,
and on-golng economic transitions inoagricul-
ture! Each of these trends has ked to increased
planning problems in unincorporated areas and
growing awareness about the need for improved,
multi-jurizdictional conperation.

Whilz mincr planning and zoning amendments
were made in 1955 and 1999° none of these
chanpes amended the master or comprehensive
plan requirements, which contain the same pro-
wistons that have been on the books sinee 1920.°

Froblems arising from growth in unincorporated
areas did lesd the state to adopt its first extraterri-
torial zoning legislation in 1976, The law, which

allows municipalities to extend zoning and subdi-
vision authority cutside their boundaries, was
amended in 1997 inan effort to promote greater
regional cooperation in planning and o allow
cities experiencing growth to plan adeguately for
future expansion. The law allows cities, depending
on their size, to expand their jurisdictional control
up b four miles beyond their borders.

The amended law, however, has not gone far
enough to address the issue. Some criticize that
stronger representation from the surrounding
area is needed on city planning commissions
‘making extraterritorial zoning decisions. Also, the
lew dees not provide for direct coordination of
planning among cities, counties and townships.

Additional difficulties result from local govern-
ment budget imitations and a shorage of profes-
zional planners to serve rural areas. Further
complicating coordination issues are the lack of
comprehensive planning by many tribal govern-
ments, and discussions between tribal areas and
surrcunding jurisdictions on planning and land-
use matters,

Although affordable housing is often thought
to be an urban issue, affordability of housing isa
major concern in outhing aress as well. In addi-
tion to problems with aging housing stock, there
are few multi-family or rental housing opportuni-
ties in the state's rural areas. The combination of
aging housing stock, low wages and, in many out-
lying areas a lack of jobs altogether, means that

1 “Temenshap “Hot Topics' ™ North Dakatn Township Officers. Associstion. Presented o ihe North Dakods Plamming Association Annual

Lonferenoe, November 381

Chp 10 of the 5.1 of EE2 (authonzng emendency managemend o= past of the compretemsive plan)
See Municipal Government Chap, 4048, Alsa, Cobib, Bodney, “Toward Modern Statubes, A Survey of Stabe Laws on Lol Land-Use Han-

nimgL,” Growing Smart Working Paper= Vol 2, merican Manning Assccition. 1508

HORTH DAKGTA
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There is growing awareness in the
state abaut the need for improved,
multi-jurisgictional cooparaticn.

the creation and maintenenee of any form of
housing is difficult gt best. Even though rents are
low in Morth Dakoda, the low wapes result in too
many tenants being rent-burdened. Recent stud-
fes show 32 percent of renters in the state pay
mare than ane-thind of their total annual income
in housing costs.*

Economic pressures and changes in the agricul-
tural economy have led to more people moving
from rural areas to regional population centers.
This shift 15 &n important planning tssue i larg-
ar populition centers bacause of the prossures of
expanding municipal services, increased trans-
poriation and water infrastructure demends, and
additionsl strains on locel tax bases.

4 “Ceat of Heach: Amenica’s Growing Wage-Send Disparity.” Mational Low Income Housang Coalsion, 2001 p. 26
Pecker, Tom. Sizie of Publiec Education presentation 21 the Interins Education Commitice meeiing. Oct. 31- Nov 1, 2001

CR M2 (emacied B001).
7 *Table 1.1 Farmnkand At

Problems also result in smaller communities
where the tex base 18 reduced even though there
may be g decline in the demend for services
%choods closely mirror the migration trends and
problems. Pewer students mean smaller state aid
payments, fewer subjects and teachers, and
hence fewer opportunities. The Depariment of
Fublic Instruction is encouraging school consoli-
datinns—elustering schonol services among two or
more towns and. in the process, enlarging the
percetved community.

In recognition of these end other challenges,
there is growing sctivity by orgenizations repre-
santing local governments, planners and others
1o address planning reform in the state. The
statewide planning association also has begun
effarts 1o encourage thoughtiul and thorough
revision of the state's planning and land-use
enubling bagislation.

One sign that planning reforms end related
{ssues are baginning to be considerad s a study,
called for by a legisletive resolution, now under-
WEY L0 2xaming conservation easemaents &s a way
1o protect farmiand and other recreational lands
threatened by development

Currantly the cnly way to safeguard farmland is
through locally sdministered agriculiural prodec-
tion zoning.” & 1907 study by the American Farm-
land Trust included 35 counties from Morth Dakota
on a list of areas nationwide where prime farmlznd
1 maost vulnerable 1o loss through development.

i By State.” Sang Ameriaan Farmdand What Works. Amencan Farmland Trust, Ber

8 BoTensen, Ann. et al. Farming on the Edge. Amenican Fanmiand Trust. 1297,
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everal attempis to jump start planning
reform in Ohio have been made during
the past quarter century. These eforts,
however. have fallen short of securing major
changes to comprehensive planning laws enact-
ed by the state in the 19305 and 19405 and last
amended in 1957
In 1977 & report by the Ohio Land Use Review
Committee, created by the state Ceneral Assem-
by, led to omnibus legislation being introduced
in order to improve and enhance planning efforts
at the local, regional and state levels. The pro-
posed hill, however, lacked sufficient political
support for passage
Twenty years later ancther bill was introduced
to ensct several recommendations from the Ohic
Farmlamd Preservation Task Forge, which had
been formed in 1996 by former Gov. Geomge
Voinovich., The legislative proposal included a
provisicn encouraging local governments, on a
voluntary basis, to prepare county-wide compre-

hengive plans, Efforts to pass the measure also
proviel unseecessiul,’

While amention 1o comprehensive planning
reforms has been eclipsed by other issues inthe
state, including school funding reform, there
hawe been some smalker planning advances, Cur-
rently pending before the Chio General Assembly
i= @ proposal that would create agricultul secy-
rity areas’ Despite having undergone exiensive
review, the bill is still encountering resistance,
Supperters, however, ane optimistic that the pro-
posal will be taken up by the state senate this
year,

Legislation opening the way for mon: aggressive
Tarmland preservation was signed into law Jan, 4,
199 by former Gov, Nancy P, Hollister® The bill,
SR 223, emables state and local governments 1o
acguire agricultural easements through a pure
chase of development rights program. As of lasi
yemr, The stale recebvd five agricultural ease
ments” and 59 counties completed farmland
preservation plans,”

Tor help cities gain jobs, clean up brownfields
and redevelop older nelghborhoods, n fune 2000
Gand. Bob Talt created the Office of Urban Devel-
apment al the Department of Development.” The
new urban development office wis one fecoms
mendation of the Urban Revitalization Task
Force, created in 1999 by Gov. Tall and composed
ol 16 mayors and other members, The task foree
recommendations addressed a host of Bssues

1 Meeck, Srussn and Jison Wittenberg A Smart Growth Agenda for Ol A specal repoet prepared by Eeodity Cleveland and the Amer.

chbwehrml/oct him.

lean Manning AssocSation, Oriober 1996 See: hirp: e
20, p.4

1., p.5

4 HE. 267, (2001).

5 “Governer Hollister Signs Farmiand Protection BIL® Clfce of e Governor press fekase, [an, 4, 1999,
G “First Agrleultural Basersent in Ceniral Ohio Denated bo Q04" Ol Department of Agricultare press relsase, May 18, 2001
7 Disdlesy, Frest L “Pusehase of Developanent Rights Frogrmme=FKey 1o Olsos Agriealiumal Fubare.” Chso Department of Agriculiure opeed

atiche, Now_ 2, 2001

8 *Tafi Creases Urban Development Oifkee Will Ask Assersbly for Other Revitalization Tooks,” July 7. 2000

See NP i e nK COg pablic/ho s utrtoee bl
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CHIO

Mow pending befere the Ohio
Genaral Assembly is a proposal o
ereate sgriculiural secuity aneas.

Including housing, nelghborhoods, transporta-
tlon, Infrastructure, workforee development and
education

I Novernber 2000, farmland preservation and
urban revitalization recelved further support
when Ovio voters approved State [ssue 1, a 10-year,
54 billien bond fund, by a 57-pereent-1o-42-per-
cent margin. legiskation {(H.E-3) authorizing the
5400 milllon-a-year program, known as ‘Clean
Ohio,” was enacted iin July 20007 According to the
new baw, $200 millicn will ke allocated from the
fund each year for urban browniields revitalza-
tlon; S150 milllon a year for comservation projects;
525 million a vear for statewlde recreational tralls;
aned 525 milllbon a year for farmland preservation.”

The most recent study underscoring the need
for better integration of economic, environmen-
tal and social impacts with state and local land-
use plans, as well as to incorporate “balanced
growth” principles in local planning decisions,
was released Sept. 7, 20007 Titled the “Lake Erie
Protection and Restoration Flan,” it was prepared
by the Ohio Lake Erie Commission and offers 84
specific recommendations simed at improving
the environment, recreational epporiunities and
economy of the lake and its watershed.

“Teo often.” the report stated. “cur land use
and development decisions have accelerated ero-
=ien and nonpoint pollution, urban sprawl, aban-
donment of central cities, conpestion of streets
and highways, the loss of natural habitat and
farmland, and degraded the health and diversity
of plant and animal communities ™™

The goals of the lake Erie plan echo similar
objectives outlined in an October 1998 report, <A
Smarl Growth Agenda for Ohie,” by the American
Manning Association and EcoCity Cleveland. In
arder to pursue a balenced development policy,
the report recommended creation of a high-level,
state government planning organization to coor
dinate planning decisions between state depart-
ments and agencies: draft a cross-cutting
development,  redevelopment  and  natural
resource conservation goals document for the
state; and develop an incentive-based program
that targets state growth-related expenditures to
Incally designated growth areas.

& Ohio Urban Sevitalization Task Force, Foliey Agenda and Task Foroe Beport (2000].
10 “Talt signs B fo Create $400 Miltion Clean Ohie Fand: Fand Will Bevitalize Cities and Preserv: Farmlasel, Green Space, Clean Waier,”
I

meewe Telense, fuby 26, 2001 See: htip) . e
N
2 Lahe Erie Proteceion and Rearation Plan Ohso Lake Erie C:

el B

ohusiclen,

2000, See: bitp -

O Exevatwve Summary, Lake Erke Frotsction and Kesorstion Fan, Ohio Lake Erie Commission, Sepaem ber 20040, pp. &7
M Mk Stuart and Jeson Witienbeng. 4 Smart Growth, Agenda for O™ & special report prepared by BooCiiy Cheveland and the Anser-

sean Planning Assoclation, Cctoder BOH; pp, 25-27. See: s
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OKLAHOMA

ompared to the accelersted population
growth in several nearby states—Arizona’s
0 percent. Texas's 228 percent and New
Mexico's 200 percent'—Oklshoma's population
ares slightly less than 10 percent batween 1990 and
200 The slower rate has mised a number of con-
cerns, not the least of which was the state losing
ane of its slx congressional seats because of redis-
tricting based on the 2000 populaticn figures.

And unlike some of its nelghbors—such as Col-
orado, Mew Moxico end Arkensas where discus-
slons and efforts to secure planning law reforms
and smart growth measures are well underwiy—
beyond discussions among & handful of profes-
slonal organizations including the Oklahoma
Chapter of APA, similar developments have not
oeeurned o the Sooner State.

Oklehoma 1s one of about a dozen states that
hawvi yet to modernized their statutes that enable
local povernments to do comprehensive plan-
ning. Such lews in Oklshoma remain virtually

identical to the original messures adopted in
1947, which were based largely on model legisla-
tion developed in the 19205

Currently the state’s comprehensive planning
requirements do not address protection of threat-
enid or endangered species;® protection of historic
and cultural resources. enhancement of communi-
ty appearance; or affordable housing needs. In
addition, zoning decisions are not required to be
hased on a long-range plan orvision. Also, becanse
comprehensive plans are not required 1o be fol-
lowed or regularty updated. many cities have plans
that are 20- to 2 5years-old.

Although there have been no major revisions o
the state’s planning laws, there have heen sever-
al smendments over the years. These changes
have resulied in a complex and confusing set of
laws thist has created numercus obstacles for
smart growth to ocour in the state. For example:
= nething requires comprehensive plans o be
updated or used. although the plans are
requined:
differing sets of planning rules apply depend-
ing upon the size of @ community;
zoning decisions are not required to be based
on. or consistent with. a long-range plan or
Viston;
zoning rules are administered inconsistently,
creating confusion among staff. elected keaders,
developers and the public at large; and
annexation lews are confusing and vague.

1 “Population Change and Distribuison 1580 to 2000 " Cnsas 3000 Srief. U5 Census Bureau, April 5301, p. 2

2 1d; (9.7 percent increase).

3 Cobb, Rodney, *Towand Modern Statuies, A Survey of Staie Laws on Local Land-Use Fanning.” Growing Smart Working Fapers Yol 2, Amer-

Iean Flanning Assocution, B9,

4 Sears Endampered Spacks Acts Past, Present and Furare. Delenders of Wildlise and Cenger bor Wildiile Law. February 1998, p. 4.
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KLAHOMA

KLAH DM A

Mathing in Cidahoma's state laws
call for comprehansve plans 1o
be uvpdated or used, although
the plans are reguied.

In 2000, a proposal was made to form a plan-
ming and land-use lagislative study commission
The study commission was 1o be charged with
eveluating the effectiveness of current state,
regional and locel plenning end land-use laws,
and proposing innovative and cooperative plan-
ming and land-use approaches in order to effec-
tivaly guide growth gnd development. The bill,
however, was not gpproved.

Since then, no major planning reform proposals
or smart growth legislation have been introduced
im the state legislature, nor heve there been any

5 5.8 W51, sponsored by Sen.
& Borensen, Ann. et al. §
7 *Table 1.1 Farmnikand Ac

ik Morgan (2000}
g oo the Bige. Amerigan Farmband Trust,
fes By State.”

Saving Amerizan Farmdand Wi

related initiatives or actions by Gov. Frank Keat-
ing. Monetheless, there sre numerous indicetions
such proposals could henefit the state.

A9 American Farmland Trust study identi-
fying those aroas nationwide where prime agri-
cultural land 15 most vulnerable to koss from
development included all 77 counties in Okla-
homa o the list® Currently the state has a right-
to-farm law and differential tax assessment rates
for agricultural lend, but no state or local suthor-
izing stetutes to protect farmlend throogh trens-
fer of development rights, sgriculiural protection
oning of other mathods”

Development to date, however, does nod appear
1o be threatening in any wey the federal funds the
agricultural indusiry in the state recetves. Batwean
16 and 2000, 70.000-plus farm operations
received more than S17 billion in federal substdies.

The majority of the subsidies went to larger
landowners: just & percent of the farm operations
in the state recetved 50 percent of the monies.
Maost of the payments were made as part of the
1906 Freedom to Farm bill that waes sctually
aimed at weaning farmers off of federal subsidies.
Since peyments were made besed on a farmers
previous history, landowners were paid whether
thay planted & crop or not.”

There also appears to be little change underway

7

WorRs. American Farmland Trust, 1997

% *In Fanm Subssdies. The Rich Get Ricter.” The Daiip Otkifioman. fan B 2000 p -4
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in order to provide alternative methods of frans-
portation in the state. A reporl by the Surface
Transportation Policy Froject, Chenging Direction:
Federal Tranzpertation Spending in the 1990z,
ranked Oklahoma ameng 14 states in the country
showing “a wesk commitment® to expanding
transportation choices” Bebween 1990 and 1999,
for instance. the state spent less than 85 per capi-
ta of its federal funds toexpand bicycle, pedestri-
an and transit-oriented transportation options.
The national average for the same period was
31726 per capita.

There also appears bo be 8 need for more afford-
able heusing, ancther important planning issue,
in the state. kecent studies show 40 percent of
renters in the state pey more than 30 percent of
their total annual incoms in housing costs.”

Manners point out that @t is in the long-term
interest of Oklahoma's cities. suburbs, small
towns and rural communities o be able o sup-
port healthy development patterns and direct
growth in a way that minimizes damage to the
environment. reduces “sprawl” in urban centers
and scattersd development in outhing areas, and
improves the livability of towns and cities
keforming the state's comprehensive planning
authorizing statutes is the first step to be able to
steer growth and development in that direction.

% Changing Eirectiom: Federa! Transgporiarion Spendting m
See hittpodiwerw transact ol repertslod ereos umamary bilm
PH.p 5

Oklahoma = one of about a
dozen states that have yet o
modernize their statutes that
enable local governments to do

cemprehansve planning.

(i, Burdaoe Transpertation Policy Project, March 200 p. 7

T *Ceat of Reach: Americn's Growing Wage-Rent Disparity.” National Low Incorme Housing Coalition. September 2000, p. 290
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OREGON

oRECON

ballol measure that would effectively
A halt  further  implementation  and
enlorcement of Oregon’s landmark 1973
planning program’ won voler approval in Novems
beer 2006 bt was declared unconstitutbonal by a
Trial count several months later” Passed by a 53-
47 percent marging, soe-called “Measure 7 owould
requing payment o andowners for moest edoc
tions in property values caused by state or local
government regulations
The trial court decision declaring the bBallol
provision unconstitutional has been appealed 1o
the state supreme courd, which heard angumenis
It Sepiember. The state’s highest court is
expected to rule in early 2002° In declaring the
halled measure unconstituticnal, Marion County
Cireuit Court Judge Paul Lipsoemb poted that
Memsure 7 owas presenied o volers out of cons

Text—that voters should have had access 1o the
Televant section of the state constitution thal was
1o be modilied.” He also noted that the measure
contained muliiple constitutional amendments
That should have been voled upon separately.

A begislative proposal 1o accomplish what Mea-
sure 7 hiad been unabke o de” as well as several
efforts o compromise the compensation ssoe,
remained in committes at the end of the Oregon
legishative Assemblys 2000 regular session. The
bill had been referred o the committes on Land
Ui amd Regulatory Fairness, which held thres
public hearings on the proposal last May and
June"

Planners and other opponents of The measune
believe local gevernments would net be able o
afferd to adopt, amend or enforee their plans and
programs given the reguired landowner pay-
menis, which some estimate topping 55 hillion or
The size of The state's general Tund Budget for an
enltire year,

Despite the potential setback to the state's sub-
stantially wpdated planning laws' posed by Mea-
sure 7, Oregon Gov. John Kitchaber continues o
promote smart growth and community sustaine
ability, In May 2000, The governor issued an exec-
utive order” directing stale  government o
hecome a leader in sustainable practices and oo

1 Johnson, Denmy. “Profiles = Cregon * Planning Commurnities for the 2150 Century ® Amerimn Fanning Association, December 1999, p

a7
2 Oregon Ballot Messure 7, Noversber 2000

3 MoCall et gl v. Rizbaber, Marion Coanty Clreait Court, befisre fodge Paul Lipscomb {20012

4 See latip!Pwerntrieseds oo lssocs w7 il

5 See [atip) W triesds crg s tel_m? izl

& HLRLISSE (2001).

7 S Intg )i befg Staite or Us g in sennchblens pl.

8 Cobl, Rodney. “Toward Modemn Stavates, A Swrvey of State Lows on Local Land Use Plasnieg” Crowleg Ssart Worling Fapars Vi, 2,

American Planning Associution, 196

& Execut ive Crder 0007, See IR (vewer ofegonsobalions neteenDnder sEisin_soem.
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become environmentally sustainable by 2025

The executive order also created a sustainabili-
ty work group comprised of members of the leg-
islative assembly and state, as well as business
and community leaders. The group was to help
improve the efficiency and effectiveness of state
efforts, and to recommend options for additional
steps the state might take.

At the end of 2000, the Governor's Work Group
on Sustainability filed an initial report.” The goy-
ernar then gcoepted 10 objectives" recommended
by the group in the areas of economics, commu-
nity and environment. Among the ohjectives are
that state operations and purchases help main:
tain vital and active downtown aneas, and that
agency operations reflect partnerships with coms-
munities amd businesses.

In July 2000, the governor signed legislation
requiring local comprehensive land-use plans te
address school facility planning just as they would
planning for other public fecili A& month
later, Gov. Kitzhaber signed a bill" authorizing
the City of Portland, Multnomah County and
municipalities within the metropolitan area’s
urban growth boundary to cifer landowners
property tax incentives to do stream restoration
and maintenance on their property.

" et gan/grougcim.

- lons.net!goigovt_operations.cim.

Local compnehensive plans must
niow addeess school facilities just
a8 thay would planning for othar
public facilities,
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PENNSYLVANIA

FERMEYLYAMIA

rogress continues to be made on smart
P growth and planning reform issues in the

state under former Gov, Tom Kidge's ini-
tiatives, “Growing Greener” launched in 1993
and “Crowing Smarter® Bunched in 2000, The
former governor's 2001 -2002 budget called for
nearly §40 million for the third vear of “Growing
Greener” and 546 million o fund the first full
year of “Growing Smarter.”

During his 20002001 budpet presentation the
former governor, who now 15 in charge of 15
Homeland Security, announced plans to preserve
10 farms. i 104 davs as part of “Crowing Greens
er.* Of the 5135 million allocated for the program,
320 million went to preserve 10,000 acres of farm-
land; mere than $50 million was earmarked for
watershed protection and restoration: and $3Z.5
million was used for infrastructure improvements
and the development of trails and greenways

Another 536 million was allocated for local
land-use planning and assistance—marking the

1 e [tiped 'www smastgrowt homg news, antche s prari=d 72, el

2 See futtpe ) papees state g us/cteidata 20000208005 him, &
3 See futtpe ) papees state . us/ctoidata/ 20000208005 him, p. 2.
4 e hiipe) papress state paus/cic/data/ 2005 20,002 him

5 See State Manning Code. ity fww plann ingpa.org/ planming html.

first time a and-use line item has appeared ina
Pennsylvania governors budger”

Also Tast vear Howse BILLIOD was signed into ke,
The law amends the state’s Agriculiural Securiny
Area Law o allow counties To preserve Tracts of
Tarmland that extend inte adjoining counties”
The hill also eliminated the SI0.000-per-acre cap
on state funds Tor the purchase of agricultural
conservation sasements,

The Pennsylvania Municipalities  Planning
Conde, adopted in 1968, set the histericl [rme-
work for locl comprehensive planning in the
state” Cnly o lew amendments o the state's plan-
ning laws were made beyomd the moderate
changes made by ACT 170 of 1988—maost notably
The additicn of impact s in 1990,

Also in The early 19908 Pennsylvania wimakers
attemplal o pass comprehensive planning law
amendments,” forming numerous  legishative
eommissions to study the issue and holding sev-
eral public hearings. Various recommendations
were male and, in some instances, legislation
wis propuosed. S no new statutes were enacted.

Land-use and planning reform issues resurs
Taved in 1997 when former o, Tom Ridge estab-
lishesd  the  Z1st Century  Environmental
Commission, a panel of $0cbinet members, kg
islators, business leaders, environmentalists and
planners" The panel, after identilying sprawl
development as its biggest concern, issued 240
recommendations in Seplember 1998, including a

& Municipaliiies Flanning Code 1950 - 2000, A Decade of Amendments to the Pennsylvaniz banicipalites Panning Code (Ao 247 of 1858
as reeracied and amended by Act 170 of 199E). Local Sovernment Commission. General Assembly of the Sommonmealih of Penmsyhia-

nia, Septemiser 2000

7 Zalkin, Fairicm, *Siztevwide Comprehensive Planning The Mex Wave.” State and Ragional Sompreensie Faooing, Amerin Bar Asscel-

atlon, 1290,
4 Penreyhuania Exer. Order Mo 1997-8 {1997,
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comprehensive revision of the planning and zon-
ing enabling statutes.” The commission also rec-
ommended urban growth boundaries as one ool
to diseournge suburban sprawl.

Om Jan. 7, 19K, the former governor issued an
executive order’ to guide all commonwealth
agencles when making decislons that impact the
use of land. To accomplish his goals, the Center
far Loeal Government Services was designated the
lepd state agency responsible for land-use assis-
tance and monitoring” The Governor's Green
Government Councll wes directed 1o ensure that
state agencies pet consistently with the goals of
the executive order, and that the Department of
Environmentsl Protection establish & statewide,
geo-spatial duta clearinghouse ©

Also in 1999, the state House of Representatives
considerad but did not approve H.1. 1866, which
would have established 8 process to ensure con-
sistency between an edopied comprehensive plan
and local development regulations end land-use
decisions. The bill tncorporated language from
the Alxs Growing Smarnt™ Legisfarive Guldebook.

The following year the former povernor
anncunced that the state must “Grow Smarter'” as
well as grow greener. As part of his “Growing
smerter” legislatve agenda, the former governaor
supported logislation to amend the Municipal
Flanning Code proposed tn the House and Senate
by Rep. David Steil and Sen. James Gerlach. respec-
tivaly. Following extensive debate and compro-

& S STt Gl Neniork

The 2OD0-2001 state budgaet
afocated 336 million for local
land-use planning and assistance,

mise in the general assembly, these planning bills
were enacted as Acts 67 and 68 in June 2000 The
new laws were designed to provide counties and
municipalities with the tools necessary to plan for
healthy eeonamic growth and development, and
1o conserve urban and rural reseurces while pro-
tecting private property rights ™

Taken as a package, These acts clarify the
authority of counties and municipalities o create
“Locally Designated Growih Areas” as part of their
comprehensive land-use plans They encourage
and enbance “Transferable Developiment Rights”
asa tool T preserve open space and farmland,

The new Laws also direct that state agencies shall

Mowing Swaart Crewth from Thary o Poly & Proctios, ICMAYERV UL (2988),

B0 Expersaiive Cnfer No. 19991 {1999, Covernor’s Land Use ANMoancement 1:7:89, press relese and sgeruiiyve onder)

11 Spewifically, the everutive order hanges the Censer with developlog an inventory of sound lind-gee praciices and making it readily
avallable; providing education in the cljertive of the SxeTulive QTder; <o ourag:
Eng Enter-rsuniepal cooperaison in pAnning and L. working with ceer state geneies 10 deveiog Sraegles 10 shante e agen-
da; worklng o Belp Ineorporate the satewlde greenwsy plan inso loeal and reglonal planning sraegles; creating an sdvisory
T e, N FEpaTiing o e EoveErnor, incoding (e sUbmlslon of FecHmmenditions I Irthes sepgant of the goak

2 Exerutive Order Mo, 15951 {1953,

1 *Covernors' Smart Srowth Inktlatvs.” The Morless Midwest Btitue, aly 2000, p. 16,

1 HLE. 14 (Act 67 ol 000) and £ 300 (Art B8 0f 2000).

E *Covernor Ridge Signs ‘Coovdng Smarter” Land Use Bill Inio Law,” The Resource, The Penneyphvania Department of Fvdsonmenial Con:
servation and Navaral Resourcess, July 2000 See: ki i A SARME P, | 000 LartiR A
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PENNSYLVANIA

To encourage infill development,
the state provides performance.
based loans for cleansps of non-
hazardous waste sites including
brawnfields.

consider and may rely on local land-use plens or
ordinances when reviewing applications for funding
ar permitting o eviodd conflicts with local planning
declsions, The laws glve local governments greater
ability to withstand legal challenges while effective-
Iy planning for growth and facilitating consistent
planning st the local, county and regional levels.
Another measure, Act 127, was signed by for-

W EL 318 (2000,

drait a “self o
= drvln £ Naglor, Haoy H. Foe, v, amd Wil aons,

mer Gov. Ridge on Dec. 22, 2000 in order to elar-
ify some of the changes made by Acts 67 and 68,

Another part of the former governor's “Grow-
ing Smarter” initiative involved enacting the
Downtown Location Law in June 2000, The new
statute requires the Department of General Ser-
wices to et putdelines for locating state agencies
in central business districts. The depariment
considered fectors such s transit availability,
local character, public safety and economic
impact in drafting s guidelines.

T encourage infill, the Fennsylvania General
Assembly in 2000 amended the Industrial Sites
Environmental Assessment Act” to provide per-
formance-hesed loans 1o businesses and commu-
nities  for  remedigtion and  cleanup  of
non-hazardous wastes, Including waste tires at
abandoned industrial sites or brownfields.

Pennsyhania communities cannid impose build-
inp momatoria while they work on comprehensive
zonting of growth menagement plans ® A year after
hearing arpuments, the state Suprems Court ruled™
#-1 in June 2001 that the Municipalities Plunning
Code Act of 1968, 85 reenscted and amended, does
not grant & municipality the power o invoke a
TR BT 07 W Construction.

can Rk a 180-day “pause fog planning” by dedaring thelr sonisg ordinance o @ porien therecd nvalid in order
e 1o comeet il deflcknsy sz, 5082 of the Munkcipalities Manning Codel.
T Tounabip of Heflamt and The: Board of Sepervisors of The Tommsldp of Hellam,

argued bay 1, 2000, devided June 20, 2000 Se: BITR:/ MV, Coms S1aLe, b s/ op post in g LpTem e out 5. 2000Tm, pil
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RHODE ISLAND

state planning laws, The Comprehensive
Manning and Land Use Regulation Act in
1988." Rhode 1sland has contineed to strengthen
and expamd its collection of pl i slatules

S imee passage of one of (he country’s best

In B8 first annuwal report? released Bst August,®
The  30-member councill recommended  an
increased focus on government invesiment in
urbian communities; the use of incentives to chan-
nel growth [ arcas thatl can accommodale sus-
Tainable development: and ncreassd support for
lecal planning processes. Additionally, the council
plans o establish a planning instiute," a perma-
nent, nenprofit corporation o improve planning
capacity in arcas where it needs improvement ar
where planning resources are lacking,

The same maonth the governor was signing his
exerulive order, the Statewide Planning Program
released its lelephone survey of 452 Rhode

and practices in onder o better address the Tull
spectrum of growth management and related
Fssues facing communities in the Ouean State.

A Growth Planning Council, including repre-
senfatives from the public, private and nonprof-
it sectors, was created by a February 2000
execulive order” signed by Rivode Iskand Gov, Line
coln Almond, He charged the council with exam-
Ining economic. environmental and  social
impaets of develepment in the state: inventory-
Ing exksting slate programs, policies and expen:
ditures, and evaluating their  effect on
sustainable development: and recommending
legistative and regulatory changes Included in
that review is the 1988 Comprehensive Planning
and Land-Use Regulation Act,

Islandders on issues pertaining to growth," Chiel
among residents’ concerns for the next five years
were protecting drinking water, leaning Narr-
ganselt Bay, keeping property taxes low, and
improving quality of lile The report looked at
Rhode [slanders’ and-use priorities. what they
Thought was best and worst aboul their state,
and what factors influensed their choice of
where o live

The general assembly passed three growth-
Telated bills in 20000 A joint resolution” created a
special begislative commission (o study The con-
cepl of sustainability as i1 could be encouraged by
stafe government. A report was due in January
2002,

The general assembly also directed the Depart-
ment of Administrathon to assign necessary stall

1 Firvcan, Karen *Shede kel * Manning Comesmitier for the 225 Cantury, Arserican Mannimg Assocation, Deoember 65, 5

2 Exevative Cinder 00-2 (Februnry 2, 2000),
8 S bt e, stabe i s chermy st rowsh & peit

& Sew: hittpotfurw, gosernar, stase i s Never s kel esses femart®20growih_01%:2 Orel bimd.

B Sewe: hittpofurrw. stabe i, usdckersy putbe growsh L pdi

4 “Ehode Iand Graveth Priorities for 2000 and Beyond,” Statewide Plasming Program. February 2000 Repost prepared as part of she pro-

gram, “Girmwth Chalk o the Mew. fal
Fve Februnry 28, 2000,

ing the Options.” produced by the University of Bhode siand and brosdeas:

5 2854 (A0 See e Uweww mi s tate. i, us @b licLawsTaw N resiE] mes02 40 him
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DE ISLAND

EHODE ISLAND

Rewsions to the states muli-modal
plan  strengthen  commitments o
pedestrian Transpormation, social agui-
Ty and environmental stewandship.

o perferm the fuictions required by the Com-
prefensive Planning and Land Use Regulation Act
tn help address sprawl, urban revitalization
and inter-municipal coordination.” Leglslators
approved the Development Impact Fee Act® (o
helploci | govermments ensire that adequite puh-
lie: faeilitles are avallable t serve new growth.
Ehode Island veters alse approved two bond
Issues In MNovember 2000 (o help combat sprawl.
Gav. Almond’s W-year, Open Space 2000 Cam-
paln called for S34 million to protect the states
“unlque natural heritage™ The Department of
Enwironmental Management was o use S10.8 mil-
lien to purchase land or development rights.”

Last Dacember, the governor used $6.5 millon of
the bond issue o provide matching grants to
Incal communities to protect more than 100 acres
of urban playgrounds, recreational flekds, tralls,
heachirent and ather sites.”

Viotars (n 2000 alsy endorsed $62.5 million in
genaral obligatlon bonds o match federal funds
and finance [mprovements to the state’s high-
ways. roads and bridges, and to purchase buses
for the Rhode Island Puble Transit Autharity's
fleet. About 523 million was earmarked (o relo-
cate Routa 195 thiough Providence—a key com po-
nent of a plan to revitalize the city's waterfront.

In 2001, Gov. Almond jeined Massachusetis
Ga. Jane Swit [n anmouncing a five-year exten-
sien of commerclal rail service hetween Provi-
dence and  Boston. The  extension,  from
2004-2008, Includes expanding service from
eight tn 11 daily round trips

Local governments have until August 2002 fo
bring the transportation component of their
comprehensive plans into accordance with the
Staie’s 2001 triennial update of the “Ground
Transportation Plan.™ Revislons to the states
multi-modal plan for the movement of peaple
and goods strengihen commitments Lo pedestr-
an transportation, social equity and environmen-
1al stewardship.

Last March the Department of Environmental
Management announced a regional planning
effort in the Macksione valley." A coalition of

2 H. BT [3000); See hatp, TRT Iy

ExtO0 HEOT L hitm.

& H. 730 (2000); Ser- DR fiwnrw Tilin.state ol usBillText BIITexo00 HouseTes 00 HTI06. him

W0 Sex: i u

programs/

/62000 htmn,

p
11 fomes: Brlan . *Ekeeilon 2000=Yoters spprove highy, open space referenduns * The Fovidenc oursal, November & 2000, p. A-05

12 Sew: v g

I0pe] bl

O “Covernors' Smart Crowth Inklatives.” The Morthess-Midwest Bnstituse, [aly 2000, p. 17,
M Enewslenen” Stitewide PRRSING Prograns, Movember 2000 See: WP W, planmng s2ase 1. us,
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local, state and federsl agencies were to develop a
comprehensive, bisstate build-out anatysis of the
valley. According to the department, “This study
i= vital to understanding the region's future as it
illustrates the maximum development permissi-
ble under current zoning.” The Statewide Flan-
ning Program will use the analysis to help towns
as they complete revisions and updates of their
comprehensive plans.

The department alss convened 2 Waste Permit
Streamlining Task Foroe in early 2001 fo *discuss fo
what extend statutory, regulatory. policy or admins
istrative changes are necessary to streamling the
regulatory process without compromising our envi-
ronmental mandate, and especially to expedite the
cleanup and reuse of contaminated properties.”

Last June, members of the State House created
its mwn Brownfields Commission.” The group of 1%
legislators, appointed by the Speaker of the House,
are to develop kegislative recommendations that
would complement and  strengthen  existing
brownfields programs and that would increass
public awareness about brownfields remediation
and reuse. The recommendations were due by the
=tart of the legislative session last month,

Also approved in 2001 was a bill making tax
credits available to individuals or organizations
that renovate historic buildings for residential or
business use " Up to 30 percent of the rehabilita-
tion costs of projects involving certified historic
structures qualify for credit. The legislation took

Tax credits and & new state
rehabilitation  building  code
should make the chmate for
urban remvestment in Rhode
Iland ore of the most favarable
in the nation.

effect lan. 1, 2002, The tax credits, coupled with a
new state rehabilitation bublding code expecied o
be implemented in early 2002, should make the
elimate for urban reinvestment in Rhode 1=land
e of The most [avorable in the nation

Ancther proposal® passed in 20001 allows busi-
ness improvemend districts in Providence, The bill
enables businesses in the state's lrgest city o
come tegether in a distriet sanctioned by city lead-
ers and fo tax themselves inoorder o supplement
city services “Anything that can be done io help
markel downtowns and make them spiffier and
more econemically viable would be goed ™ said
The executive director of Grow Smart Rhode 15k,

i Sew: hittp:fuow: stabe i usidemipr
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uring the past three years planning reform

wdvocates continued to press for kegisla-

tion opening the way for South Caroling
communities to adopt stronger comprehensive
planning and growth manapgement measures.
Although nome of the proposals they supperted
were enacted, & number of smaller steps were
taken addressing several specific planning issues
im the state.

The Comprehensive Infrastructure and Sustain-
able Development Act was introduced in 20000
The proposal would have significantly updated
the South Carolina Local Government Compre-
hensive Planning Enebling Act of 1994 and the
1976 Comprehensive Infrastructure Development
Act, which made mederate and the most recent
changes to the state's planning statutes.’

The infrastructure and sustainable develop-
ment bill would have defined locsl and regional
sustainable development planning: provided
plans, programs,  development  incentives,
regulations and studies to promote sustainable

1GB. 845 (5en. Leventis, 2000}

development planning established advisory rec
cmmendations and standands for sustainable
development practices; and provided technical
assistance and funding.*

I 2000, the Farm and Forest Lands Profection
At was introduced o protect priority agricultural
land * The legistation would have authorized the
purchase of agricultural conservation sements
amd cremted a Siate Priority Agricultural Land
Board within the Department of Natural Resources
T adminkster the agricultural lod progrms,

Andather proposal introduced Tast year, and That
cume Close To passage, was the South Caroling
Comservation Bank Bl (H 3462) infroduced by
Rep. Chip Campsen, A companion proposal in fhe
slate Senate (5.257) had been approved Tast April,
bt tactical delays by opponents and the addition
of mone than 60 amendments o the bill prevent
ed The Howse Tom acting on the measure befone
the general assermibly adjourmed;

The propesal would have provided $10 million
from deed recording fees to protect significant
natural areas, wildlife habitat and historical sites
through land and conservation easements. The
general assembly was expected to take up the bill
again in early 2002 7

South Ceroline has a statewide right-io-farm
lew and differential tax assessment rates for agri-
cultural land, however, there are no state or kocal
authorizing statutes to protect farms or reguire
urhan growth bounderies.” St 13 South Carolina
counties were included in a 1997 American Farm-

et/ od i/ 1% )

2 South Carclina Code of Lavws, Titks 6, Chapber 20 See heigel)

2 Cobb, Rodney. *Toward Modem Statotes, & Survey of State Laws on Lol Land-Use Flasming.” Growdeg Smar Warking Fapers Vol 2,

Amenican Planning Association, 1928,
and

5 BB, 3111 (Hep. sharpe. J0002002) and 3.8 156 (Sen. Leventis. 2000/2001},
62001 Legs hithve Year in Review. ™ South Caroling Goassal Gomservation League. See: hitpfcapwiz oom'sooel issues/lertTalert idmd 3577
7 "Cur Best Chance to Freserve Matoral 507 Sowh Caroling Coastal Comservation Leagoe. Acllon Alert. 2001, See

hibtpe i powt = comms e ssuess abert Taleriide 15811

8 “Tubbe L1 Farmland Activites By State " Saving American Farmiand: What Works, Amencan Farmiand Trust. 17,
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land Trust nationwhde study identilying arcas
where prime agricultoral Jand is most vulnerabibe
10 los from development” Currently Beaulort
County is the only local jurisdiction in the state
with purchase of development rights or other
measires designed e protect agriculture kBnd »

Twe property rights bills alse were [ntroduced
im 2001, Ome of the proposals would have required
Tandowners o be compensated when a regulation
couses 8 “substantial diminution® in property
walue as well as regquiring local officials fo assess
the impact of proposed new land-use regulations
that affect property values.” The second bill would
compensate ndowners when government action
inordinately burdened a use of property.”

Manners and other government offickls raised
doublz that the bills, if enacted, could place a
huge financial burden on taxpayers. Other con-
cerms involved whether local povernments would
be prevented from using zoning and other regula-
Tions o profect real estale values because The
cnsts of cOmMPensaling pIperty owners In cenaln
cases could be prohibitive ™

The general assentbly did pass twe bills in 2000,
including a proposal establishing a voluntary
cleanup program inonder o restore and redevelop
“brownilelds” or confaminated indusirial and
commercial properties. The other measure provid-
e T advantages To property owners who denate

conservation  easements mitural
TESOURCES ™

Gov. James Hodges hosted in March 2000 the
“Covemor’s Summit on Growth,” which aftracied
approsimitely 400 business end government bead-
ers” A month earlier the governor established the
Task Force on Historke Preservation awd Herltage
Tourism, ssking that the group determine how to
impreve state and local government poliies soas
1o not impede historic preservation.”

The governor also signed several growth man-
agement-related executive orders. On Feb. 4, 199%
he esteblished the Interagency Couneil on Netural
Resources Policy, charging the council To develop
for consideration action plans addressing major
environmental problems, issues or neads in the
state.” I April 2001 he signed executive orders
that established an affordeble housing task foree”
and imposed a moratorium on constructing or
expanding swine fecilities. or approving waste
‘management plans for such facilities.”

At the local level, Charleston County volers nar-
rowly defeated (50.5 percent against versus 49.5
percent in Evord a 2000 ballol initiative that
would have funded through a ‘fi-cent, 25-your
sales tax mass transit improvements, new parks,
farmland protection and censervation of other
land. ™

to protect

& SofenEen, Ann, €1 al Farming oo uhe Edge Anserican Famsland Truss, 1997,
10 B 1ir Kt 10 Ciosamitry In the Losweountry.” The Greenbel Education Projec.
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SOUTH DAKOTA

oTa,

E

nesota, South Daketa's comprehensive

planning statutes remain virtually the same
as the circa 1920= laws upoen which they're based !
What minor changes were made in 1966 and 1976
did not amend sections of the statutes add ressing
comprehensive planning.

Fredominately an agricultural state, what sur-
faces when planning law reform is mentioned are
coneerns ahout profecting landowners' property
rights and maintaining local governmental con-
trol and flexibility over land-use decizsions. It
should come as no surprise, then. to learn that
the state legislature takes a “hands-off* approach
to most planning and land-use issues.

However, certain clarifications and provisions
are needed in the state planning statutes to
address such things as joint jurisdictional plan-
ning in extraterritorial areas or places that are
adjacent to, but outside of. a municipality’s bor-
ders. Other changes planners in the state say are

I ike all of its neighboring states except Min-

needed include incentives thatl encourge small,
independent-vel-neighboring communities o
work together towards common economic or
edevelupment goals, and ways o reverse the
Trend ol younger residents moving Trom raral
eommunitics o rger cities—or other states

Planncrs also note the challenpge o working
with cutlying counties near Rapid City, Sioux Falks
or other metropolitan areas o recognize the
long-term problems associated with scattered
houging development that incrementally s
destroying highly productive Tarmland, A 1997
report By American Farmland Trost underscones
the serivusness of the issue, noting that 3% of the
state’s 66 counties are among the arcas nation-
wiide where prime agriculiural land is most val-
nipable o Joss from development ?

Currently there are no state or local siatuies
allowing communities to profect agricultural
Tand through tramster of development rights, pur-
ehase of develepment rights or similar approach-
es Bouth Dakota does have o stalewide
right-toefarm law aml differential tax assessment
rates for agriculiural lamd. AL the local Jevel,
county or other governmental units have the
autharity to poard farmland from development
Throwgh agricultural profection doning

Ome program that is helping build greater trust
and cooperation hetween state and kocal govern-
ments is *Spruce Up South Daketa ™ announced by
G, Bill Janklow during his 2000 stang of the state

1 Gk, Rochney, “Towsrd Modern Statanes, A Susvey of State Laws on Local Land -Use Planming.” Growing Smaes Warking Paper Val 2,

American Flanning Association, fiedk

3 Botenaed, AN, 6f al. Fermiiig on e Ralpe Aot Fa sk Trss, 1997,
3 *Takde 48; Farmland Activitees By Sate * Seving Amariaan Farmiond What Works, Averican Parmlaned Trast, 5997,
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address* This voluntary, clean-up initiative
encourages local and state offices to form part-
nerships in order 1o remove vacant and Jdilapi-
dated buildings, abandoned vehicles, tires and
batteries, white goods (freezers, washers, dryers,
stoves, efe ), pesticides and abandened under-
ground Teel tanks,

In some of The state's knger and growing cities,
such as Sloux Falls where the population increassd
23,000 between 1990 and 2044, strong planning
mensres are helping the community dirst devel-
oprment inte areas designated for growth. The einy
also i making headway in expanding the number
of transportation uptions for residents, such as
including more bicyeke paths.

While Sivux Falls and a few other citkes are
using planning to enhance their quality of life,
many communities in the stale are reluctant o
consider anything beyond hasic planning and
oming practices. An indicator that the state
could follow Sicws Falls kead in expanding trans-
portaticn alternatives is the Surface Transporia-
tiom Policy Project’s report, Changing Direction:
Federal Transportation Spending in the 1990, South
Dakota was among 14 states charactérized as
showing a “weak commitment” Io improving
Travel chokces,” based on jts 85,66 per capii slale
spending of federal funds between 1990 and 1995
1o expand bicyele, pedestrian and ransit-orient-
ed transpertation options. The national per capi-

4 Ser: ML/ AW SPIU e P BOm
5 Chang Fuderal Tramspar

See Dt iramsaet ooy Repons Od execsummary. him.
6. p B

Incantives ars neadad that ancour-
age small, indepandeni-yat-naigh-
boring  communities to work
tagRther towards comman eco-
namiz or rackvalopment goals,

1a state average was §$17.26.°

Ancther important planning kssue where there
already 15 a stale-government commitment for
making Improvements s affordabde housing. The
South Dakota Housing Development Authority (s
responsible for Increasing the number of affordakyde
single-family homes in the state and hag made that
goal s highest priority” During the past decade,
South Dakora's toml number of howsing wnits
Inereased 10.3 percent comparad 1o the natkonal
average of 13.3 percent. The 2000 homeownership
rate for the state was G8.2 perceni—two perventage
polnts higher than the naticnal average”

in e F9Gs. Susface Tramspartation Pollcy Project, March 2000, pa2.

7 Sauth Dakota 202 Consolidated Pan Usdate. South Dakota Houslog Developrent Aathodty, O, 15, 2001, p. 14
4 Tuble 1. State and Mational Housing Stalsties, 1950 and 2000, 0.5, Housing Marks L8 Iy i g
Urbisn Develpment, Cftice ol Policy Development o Researeh, Susimer 2001
S I M U s g P el s e L T2 O 08 i -2 et red
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TENNESSEE

TEWMESSEE

Growth Policy Law. Tennessee has spent

the last twovears focusing on implementa-

tion of the new law, which significantly updates
the state's comprehensive planning statutes. The
law, which was enacted with the help of the Ten-
nassee chapter of APA, incorporated language
Trom APNs Growing Smart™ Legislative Guidehook.
Of the 92 non-metropolitan counties in the
state, 74 secured approval of their mandated
growth plans by the June 30, 2000 deadline.” In 17
counties, county commissions and municipal
governing hodies were unable to reach agree-
ment on the countywide plans by the deadline.
Seven counties submitted plans between July 1,
2000 and June 30, 2001 and eight counties offi-
cially moved to impasse and requested media-
tion of their disputes by the Secretary of State's

F ollowing passage of its landmark 1998

1 Pablic Chapter 1301 {298,

offlce. That office has facilitated agreements In
all but two of the countes.

Twn state agencles announced policies to
reward  countles  and  municipalities  with
approved growlh plans and, beginning In Flseal
Year 2002, o impose sanctions against those with-
out such plans. The Department of Feonomibe and
Community Development awards additlonal
polits o grant applications from counties and
munteipalities with approved plans® As of July 1,
001, communities and counties  without
approved growth plins were, with a few excep-
Hans, umable toapply for grants.

The Tennessee Housing Development Authoriry
also has a reward system with additional polnts
helng given tn grant applications when growth
plans have been approved. As of July 1, 2001, the
agency no lnnger offered federal Home [nvestment
Farinership Program (HOME) grants o any coun-
Ty or mumicipality without an approved plans
HOME s the federal government's largest block
grant avallable to state and local governments fo
provide low-income houssholds with affordable
housing.

Awhite paper issued by the Tennessee Adviso-
ry Commisslon on Intergovernmental Relatbons
last January examined the rural areas component
of the mandated growth plans and found it lack-

2 “Implementation of Tennessees Growth Pollcy Actin OF 20000 A Year of Progress,” Tennesses Advisory Commssion on Intergovern-
mental Relations, fanoary 2000 pill, Sse bitp/iwww state. in s bacin Pomal Beports.him.
2 *Tennessee's Crowth Polley Act A Vishon lor the Futare,” Tennessee Advisory Consmission on intergovernmental Relations, Apeil 2000,

P 3. Sees HEp: v, state . us acs Portal/ Repors him.

4 “Implementation of Tenmesses's Growth Policy Act in OF 2000 A Year of Progress,” Tennessee Advisory Commission on Intergoern-
mental Relaiions. fanoary 3001, p & See: hitp: fwwrstabe tn.us tacin Porial Reporis bim
5 Home Ivestment Fartnership Program (HOME) 1S Department of Housing and Urban Developreent, progrmm description. See

It v bl gow 801 prog d ese o Ta il

& *Planming for Rural Areas in Tennessees Under FC 1007 Tennesser Advisory Commission on Indergmvernmendal Belaiicos. favoary 2000

See hitp!'www state. o/ tarPorial Reporis. him.
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img, The paper nates that “urban growth bound-
arkes ane ned encugh,” and supsested 8 number of
technigues and srategies—in The areas of regulk-
tions, public infrastructure, public costs and mey-
ente, and public and private investments in open
land—that the tate could use to strengthen the
rural areas component

By executive onder in January 2004, Goev, Don
Sundguist created the Tennessee Strategically Tar-
geted Arcas of Redevelopment or the TN ST AR
community redevelopment committes, The com-
mittee helps facilitate urban area revitalization
and redevelopment efforts, 1 also assists commu-
nity-based organkzations, community develop-
ment centers and local kadership with creating,
implementing and supporting strategic programs
aimed ol improving economic  development
opporiunities

Last July. the state’s General Assembly passed
legislation® to expedite brownlicld deanups and
rewse across Che state. Last October Gow.
Sundguist announoed that Memphis was the Tirs
municipality to ldentily a brownliekd site for reose
under the Brownfield Redevelopent Amendment
The site, a lormer sereen deor manulactoring
aperation, eventually will be home o a residential
netghborbood

7 Sl htp e state.tn.us governor jan 2000 tstar.hitm.
4 SBISHSHE 116 (2000).

Lagt July the Tarnesses Ganeral
Assarnbly passed legislation m
expedite brownfisld cleanups

and reuss across the stata,
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Ithough it is the second-most populous

state in the nation' and mone than B0

percent of (s residents live in metropal-
itan areas,’ long-standing values of seli-reliznce
and local seli-determination continue to flavor
the approaches the Lone Star state takes to plan-
ning and other public policy issues.

The ahility of most cities to manage growth and
development is based on the Texas constitution’s
home-rule provision” Cittes sre allowed 1o
amend charters and pass ordinances g long as
they do not conflict with the constitution or gen-
aral laws enacted by the stete legislature. This
‘bottom-up’ approgch means thet esch home-
rule city can meke its own decisions about what
planning tools and techniques &re most appropri-
ate 1o its situation unless those tools have been
proscribed by the Texas legislature.

As  resull. innovelive approaches 1o growth
and development issues, including partnerships
with mon-governmental entities, lesd to longer-
lasting solutions hecause they ane crafted locally
in response to local needs.

With rapid growth expected to continue in the
state, especially in urban and suburban commu-
nities* the most-pressing  planning-related
is=ues in Texas are increasing funding for locel
and regional planning initiatives {all of which
currently comes from local j dictions) and
ensuring that the tools and techniques available
to cities are not limited further by kegislative
acticn.

During the 2001 kegislative session, a bill was
approved that severely restricts planning morato-
ria for residential projects. Cities had used the
tonl to preserve the status quo while evaluating
new plans and ordinances. Signed by the gover-
nor” the measure prescribes stringent proce-
dures before a facilities mormatoriom  for
residential uses can be enacted. Also. the new law
limits these moratoria to 120 days.

Legislators in 2001 also amended the state’s
impact fee law” Provisions were added requiring
an offsetting credit for ad valorem taxes or user
fees that finance infrastructure improvements.
The changes will reduce the madmum impact
fees cities typicalty can charge for infrastructure
to 5O percent of the actual cost.

Other attempts (o restrict or eliminate plan-
ning tools were proposed but defeated in 2000
Ome bill would have removed the municipal
exemption frem the requirements of the proper
ty rights preservation act, which would have
required a ‘takings assessment” on all municipal
actions.” Another proposal would have exempted
religious organizations from subdivision plan-

1 “Popuiation Change and Distributon 19840 1o 2000 " Gensos 2000 Brief 15 Census Bureu, April 2001, p. 3

1 Efghity-three peroend. US. Census Buseau, 2040

3 Texas Constitation. Article 11 Seciion 5. Applicable to cities with more than 5000 popakition.
4 0f the population incresss from 180 bo 2000, 31 percend wis in metropoliian ancos

5 5B, 280, signed May
&5 243, signed May
7 H.R 25, 2001

2000,
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ning requitements had it been approved A bill
That would have restrieted cities” ability 1o regulate
the lowation of manufaciured housing also was
dopped.’ Most signilicant, however, was the near-
approval of a meisure requiring compensation to
landowners affected by downzoning or changes in
woming ordinanees That reducad the amount of
development alkowed on thelr property,”

Texas, like many states, adopted the Standand
Foning Enabling Act during the 19205 The state
also adopled the subdiision portion—but not
the comprehensive planning section—of the
Standard City Planning Enabling Act in 1927,
While municipalitics in the state governed by
hisime Fule could adopt their own procedures and
touls 1o manage growth and development, ools
available 1o them began to change in the 1980s
and 18808 when the Texas legiskature began 1o
place resirictions on what home-rule governs
ments could do and sel new, specilic procedures
T b followed by munieipalities. Often, such leg-
islative aetion was in response 1o concems raised
by the development industry aboul reperted mis-
use of authority and pereetved infringement of
property rights by one or a few citkes

Legislation was adopiad in 1987 1o establish
consistent procedures for the use of impact lees,
including the development of ‘land-use assump-
tiong that require analysis of hoture Jand-use

A H.R 284, 21,
FEHE 3415, 2001
WS R 086, 200,

development patterns and the resulting demand
for infrastructure. Also in 1987 a vesting statute
witk enachid requiring development proposals i
e evaluated solely on the basks of regulations in
effect at the thme of filing for the first of a serfes
of required project permits

This statule subsequently was amended in 1995
Toadd Hmited exemptions and prohibit additions
of new expiration dates for approved permits.
Alter it was aceidentally repeald in 1997, the k-
islature re-enacted it in 19949, making it refroac-
Tive for projects eommenced after 1987 and
Timiting its applicability to local instead of state
Aovernment

The state enacled a statule enabling comjire-
hensive planning by both peneral law and home
rule lecal governments im 19977 While the Jaw
provides only a general description of what com-
prehensive plans should contain instead of
including specific plan elements, it did clarify
that eities can make the linkage between com-
prehensive plans and their zoning and facilities,
otherwise known as “concurrency.”

1n 1993, approximately a dozen laws were enact-
ed addressing land use including subdivisions”
property rights,” impact fees public notice as it
Telates 1o the regulation of adult uses™ and afford-
able housing. " Also that year the sate legislators
strengthened county subdivision authority and

T Temas Loval Government Code, Clapter 208, The hegislation coes nof mandate a comnprebensive plan, bal ensbles eities s adopt com-
prehensive phans, allows them to deselop s own dedinitions of a comprehesive [an and consisency raquirement, and speciie

e ares e sdisption
2 HE 3746, signed |une 19, T,
TSR H4G, sigoed fune 16, 1599
M5 R, sigmed [ane 19, 1056
i B 3508, sigmed Jume 1. 1995

6 HE T, enacted May 25 8, allows [ooal juri sl etbons w crease “pelghborhood empowerment gones® smd 1o defer s W imgrove
Berasing. HB HI%, eacted Mig 21, 199, grants Gities te gt to trassber grogerty with delingoent tses w nopradits b bkl -

i Bosring

TERAS

PLANNING FER SHART QA
2062 STATE OF &

dWTH:
TATES



170

TEXAS

The: power (o regulate manufactuned home rental
communities, In onler (o profect waler resouroes
in one counly experiencing widespred seplic
fanilures, the legiskature gave the jurisdiction spe-
chal autherity for issuing development permits.

Not enacted in 1999, however, wene laws
authorizing agriculiural profection zoning or
Transfer of development rights provisions o safe-
guand farmland vulnerable o development.” &
study im 1997 by the American Farmland Trust
Toumd areas of The Texas Blackland Prairie in the
east and Lower Rio Crande Plain in the south te
be among the top Z1 percent of places in the 1.5,
ihat are losing prime agricultural knd o devel-
opment. AT the same Time. The study included
another 217 Texas counties on the Bst of anas
natienwide where prime farmland is mest vul-
nerable o Joss from development.”

Maore recently, the legisltune has adopied addi-
Tional teals to address the nesds of rural aress G-
img urban growth aml develipment pressures.
County subdivision laws were further strength-
ened Jast year in response o rapid rural growih
rates adjacent o metropelitan areas, Alse in 2000,
Speaker of the Houg: Pete Laney was instrumental
im The creation of 2 new state agency, the Office of
Rural Community Affairs, which is infended 1o
fecus on rural community issues

legislators also passed HB. 3451 last year,

which extends the Texias State Allordable Housing
Cerporation through 2003, Ameng other things,
The housing law addresses manufactuned housing
and preservation of affordable housing units ™
Although median home prices n major Texas
eities are well below those in other regions of the
COLATHY statistics show the number of families
Taving worst-case housing needs is growing thres
times faster in the state than decent, affordable
heusing is being created *

As in other developed cities nationwide, somse
ol the okder neighborhoods in Texas eities have
lost alfonlable howsing units because of gentrili-
catbon, conversion fo commercial uses and arson,
Singe most urban development in Texas has
oecurred more recently than in other regions of
the country, these issues affeet a smaller portion
of the urban housing stock in Texas than elses
where, Unless there is a commitment to replace
afferdatle housing within existing areas, losating
Teplacement housing in new subdivisions where
streets, utilities, schools and other public servic-
s also must be provided can be inefficient, costs
Iy and a source of urban sprawl

Absent any additional legislation placing fur-
ther limitations on the planning and smart
growth tools and provisions afferded local gove
ernments, Texas cities will likely manage growih
by using strategies that make redevelopment

¥ “Table 11; Farmland Actvities By Stabe” Sning Aserican Formbind Wiat Works. Armerican Farmband T, 1597
W Sorensen, Anm, et al. Forming on the Sdge. American Farmbnd Trgss, 1997

¥ Memno. Tescas Lowdncome imformation Service. 2001 See bitprdiwww tesnshousing. ong! tedih s/ 2001 begiskation. bt mis anchor-Texas-
a7 hw

2l Mational fssociation of Bealtors, 2002, Medinn home prives. for the Censas-defined metropoliton statistical area (MS4) including this
vemiral city and its summousding commanities. The medion home prioe in the first quarter of 201 was $18.900 in Houstbon, compared
o $235,70 m Seatile and $245.104F in Boston.

21 *Introduction,” Hoosing i Tems A Livieg Orise—Taver Solutem, Tesos Low Imcome Howsing nlormation Sorvice, 20000 See

Fnttpivrmew | o ingerisi index himl
22 *Mrighborhocd Deterioration.” Howrmg i Tasar A Living Crisie—Taser Solutions. Texme Low Income Heusing Information Servioe, 2000
E i W sl sl ivingos i hiami
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mare attractive: carry out kocal plans that balance
development and infrastructure with preserva-
tion of histeric and environmental assets; and
build regional coalitions fo address regional
issues

Cities that are leading the way include Dallas,
whith has a natienally recognized Brownfields
program that s transtorming abandened proper-
ties Info new, miged-use anas. Galveston, Forl
Warth, San Antonio and olher places are using
the character of historic downtown and nefgh-
borheod areas o attract and s

In the Dallas-Fort Worth metroples, such
Tegional coalitions have led the way for a region-
al plan to address air quality and recreaticnal
trails thiat will extend as far as the Oklahoma hor
der A multi-city agency, Dallas Area Rapid Tran-
#it or DART, operates ome of the most successiul
new Tight rail systems in thae nathon,

Last year the 23-mile light rail sestem had 115
million passenger trips Expansions underway
will add meare than 30 miles of Eght rail track dur-
ing the next two years” Economic development

es. El Pass, Housten and Dallas are among the
cities using tax increment linancing districts te
assist the private sector in abating envirmnmental
hazanls and revitalizing older buildings,

Many suburban and rural eities—thuse that
were originally il communities and new are
part of metropolitan aneas—are using local plan-
ning, zoning, develupment incentives and other
teshnigues Lo retain their distinetive main streets
and “small town' characters, Examples inelude
Lewisville, Kerrville, Tyler and Cranbory, Ciibes
also are using a variety of approaches to manage
growth, Collaborations among jurisdictions with-
in urban areas—as well as private and non-prodi
entities—are increasingly used to addiess the
regional implications of planning, environmental
and Transportation ssues,

23 For e Inscammation about DAKT, se: www dart.org,

as a result of the system are clear, More
Tham 81 Billion in private development has been
spent along existing and future light rail lines
since The system opened in 1996, which has creat-
ed 537 billion in projectsd megional economic
benefits through 2003,

Lucal and regional smart growth inftiatives also
are being used 1o help shape the [uture of Austin,
Dallas, Houston, Denton and otber eities, Mean-
while, the North Central Texas Council of Gov-
ernments established a Center for Development
Excellenve to examine best practives and to make
such approaches available o area eommunities.
Thes council's metropolitan planning organiz-
flon alse is involved, providing transportation
Tunding Incentives to communities that imple
ment sustainable development principles

24 *The Inital Economic Impacts of the DART LET System,” University of Nosth Teses
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rogress continues to be made on several
P planning frents by the state's CQuality
Growth Commission, formed by the “CQual-
ity Growth Act of 1994, which encourages cities
and counties on & voeluniary basis to support crit-
ical land conservation, affordable home owner-
zhip, housing availability, efficient development
of infrastructure and efficient use of land.
Through January 2001 the commission had
established six Quality Growth Principles that call
on the state to provide local governments with
planning assistance. The principles also encour-
age local jurisdictions to not only take responsi-
hility for planning and land-use decisions in their

areas. but to coordinate such decisions in coop-
eration with other governmental entities.’

The commission alse has awarded 34 local
planning grants amounting o $400,000 and,
threugh its administration of the LeRay MceAllis-
ter Fund, has preserved or restored 9416 acres of
critical land in the state”

rih

len Mlanning Assocsat 3
, Dl
(2001

Richard &,
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Utah's comprehensive planning laws go back i
The 19205, although modest changes were mads
in 1981 with the passage of the Municipal Land
User Development Act and the County Land Use
Development and Management Act, and amend-
menis that felkowed in 1992.° While the state leg-
islature has not addressed smart growth and
planning reform together, varous related propos
als have been taken up individually,

The: most important bill adopted during The
2000 interim session amends the state code
regarding annesations The change [sexpected e
hawe o majer effect on the way communities
in Utah. Under the new law, municipalithes
T perpuiped to prepare an annexation policy plan,
which describes the areas a municipality antici-
pates will be added to its borders in the fotun:

The: new law makes a significant policy stafe-
ment in that new growth should fake place only
in areas where there i infrastroctone for provid-
ing urban services, Except Tor Sall Lake County,
mast county governments in the state are not
designed to elliciently provide such services

As part of an on-going effort for the past eight
years, The state approved Tor the curment fiseal year
{2001-02F another S100.000 1o the Office of Plan-
ning and Budget Tor wse by counties and other local
governments o develop and Implement land-use
plans, according 1o state Rep. Stephen H. Ungubart
It is believed. however, that This source of Tunds
may ol continue beyood scal year 2000-20007

er, July 2000, p B0
: ) . Tanuary 2001 See: Bitg e governaostate.ut s qualicy.
4o, Rodnesy. *Tiwams Modern Satutes, A Sarvey ol State Lines on Local Land 4

e Flanning, * Cirawlig Sreart War kg Papers Yel, 2, Arser

tals Zoning Liow and Proposals for Legislative Change ™ S BY.UL Pub. L 171554}

meErkerm WIlL b o [ah Chapler of APA 1o AFA Washington, DO office, Jen £ 2002
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Utah's new annexation |aw
makes 8 significant pobicy state-
ment in that new growth should
take place onfy whera thems &
infrastricture  for  providing
urban cervices.

T additlon, separate bills were (ntroduced but
not approved fo exempt telecommunications
facilities from lncal subdivision Tegulations,’ and
1o reguire local governments to treat manufac-
tured home subdivisions in the same way as con-
ventlonal subdivisions”

During the 2040 legislative sesslon several
land-use laws were enacted Including messures
addressing annexations by municipalittes and
annexation of unincorporated areas: transporta-
tlon corridor preservation: and subdivisions of
landd. Proposals that falled in 2000 included a

A 5E 08 [F001).
SEE 1EH (2001).

Cuality Crowth Bill a land-use planning appro-
priation; and an optional county affordable hous-
ing act.”

Tor help protect agricultural land from being
lost to development. a statewide law authorizing
the creation of agricultural districts has been
enacted. Also, local jurisdictions have the option
of sdopting their own protective agriculiural zon-
ing and transfer of development rights programs
to protect farms from being developed.”

According to a 1997 report by American
Farmland Trust, 2% of the state's counties are
among the areas nationwide where prime agri-
cultural land is most vulnerable to koss from
development.©

Al the local kevel, voters have passed ballot ini-
tiatives addressing various growth issues. [n 1998,
voders in Park City approved a $10 million bond o
acquire open space” while in 2000 voters. from
Davis. Weber and Salt Lake counties agreed toa
“feecemt sales tax increase to fund commuter rail
sarvice between Ogden and Salt Lake City "

Looking ahead to next year, the Cuality Growth
Commission 15 develeping an implementation
program. for Quality Growth Areas that, when
adopted, would represent a significant change in
the way planning is done in the state. The pro-
posal is not expected to be taken up by state law-
makers before 20037

W0 Sumiserkorn, WIE *The 2000 Utah Legislature ~ Liak Flanmer, Mareh 2000, p 3.

T *Table 11 Famsland Actvities By State.” Songamarkas Farmsiond Wiat Works. American Farmland Trust, 297,
& Sorensen, Ann et al. Farvleg on dhe Sdpe. American Fanmland Trost. 1267,

B Newembes 58 Open Space Acquisition Ballot Measures. Land Trost Alllance, Now. 10, 1596,

See: hiaps v . ong/publpolicy refemada, himl.

H Blyers, Prpllls and Bobert Poentes. “Growah a1 the Ballot Bos: Elecilog the Shape of Communiles in Movember 2000.7 The Brookings

hian, Center o Lihan and

Palliz, February 201,

5 Sommmerkomm, Wil Merso from Utah Chapier of AR 10 ABA Washington, DG offics, Jan, 8, 2002,
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VERMONT

VERWONT

ﬂ et 250, Vermont's 25-vear-old, landmark
developrment review law, came under
fire during the 2001 legislative session.

Thai law, aleng with Act 200—the Growih Man-

agement Aet of 198F—provide the Green Moun-

taln State with some of the most progressive and
up-to-date planning laws 1n the nation.

After efforts in 2000 to streamline Act 250 falled,
the state house held hearings in early 2001 There
was @ consensus al the hearings that changes to
At 250 were needed,” but few were in agreement
as o what shoukd be done. While some urged a
tightening of the law—asking that residents be
allowed o appeal an Act 250 permit fo the siate
supreme court. and that the position of public
advicaie be established o advise citizens on the
permitting process—others miled against the act,
claiming i contributes io sprawl and blaming it

Tor the state’s allondable housing crunch,

In the enid, Vermont legislators approved a Bill*
That establishes three pilot projects designed o
fest a process Tor streamlining Act 250 appeals,
Ome of the pilol programs allows initial district
commmission hearings o be held on the record in
arder 1o form a legal basis upon which the Envi-
renmental Board can rely in case of appeal © The
Envirommental Board would then consider an
appeal based on the fecord mather than conduct-
ing another full hearing, as was the practice. This
provedure is limited o002 eorurmences across The
slate,

The: legislation also established a Tacilitator
pilal project. An employes will be assigned o
help persons complete small project applications
and “otherwise preparing for their participation
in procesdings under Act 2507 The emploves
also will assist partics who are nod applicanis in
preparing lor their pardicipation in procecdings
undier AT 250, as well as facilitating the exchange
ol information among partics,

Amediator pilof project also will be conducted,
This project allows the Environmental Boand o
contract for no-cost mediation services o Act
250 parties, Interim and final reports on each of
The pilots are mandated, and each of The projects
expire Sepi. 1, 2004,

1 Cobb, Rodney. “Toward Modem Statates. & Suroey af State L on Local Land-Use Mlanning.® Groeisg Smart Working Papers Wl 2.

Amerncan Plinning Association, 18

2 Bekel. Mike, Assorsated Prers, %4t 250 panned and praised at hearing * Rutfand Heraid, Beb. 9, 2000

<32, himl

b oom

+ hiapar!

3 H. 475 C20001 At Mo, ) See hbip: v e state vt us/do o 2002 ot ACTO4OELM.
4 *Gutting Act 250, editorinl, Karkemd Herald, March 17, 2000, See: htpsrutiandsembd mybor com, Tn_PringS220.htm]
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Tha Davelopment Cabinat is
responsible for assuring collab-
oration WMong State agencies
50 a5 o support aconomic
davalapment, traditicnal settia-
MMENT pattEns, Strong commeni-
tias and a haalthy anvironment.

In addition, & land-use permitting process
study commission was established as a result of
the bill. The group was to examine the current
permitting process and make recommendations
for future changes.

Another study commiss

sing on afford-

able housing was created by the legislature.” The
commission is charged with studying the Munici-
pil and Regional Planning Act, and proposing
changes designed to facilitate and motivate the
development and appropriate distribution of

affordable housing throughout Vermont while
preserving municipalities' control of land use
The commission was expected to report to the
general assembly by Jan. 15, 2002,

The same legislation establishes a separate task
force on downtown redevelopment. The 15-mem-
bber task force is to recommend statutory, regula-
tory and policy reforms “to encourage the
redevelopment of second and third stories in his-
toric downtown buildings and the development
of housing and mixed-use development in
municipal centers.”

The general assembly also amended the law
encouraging development of contaminated prop-
erty. The deadline for applications o participate
in the program was extended to July 1, 2006 from
July 1, 2000,

Following Gov. Howard Dean's executive order’
creating 8 Development Cabinet, the general
assembly passed legislation” that sccomplishes
the same thing. Under the bill. the Development
Cabinet is responsible for assuring eollaboration
among state agencies 50 as bo SUPPoTt eConomic
development, traditional settlement patterns, the
working and rural landscape, strong communi-
ties, and & healthy environment. The cabinet is
required to provide an annual report on the activ-
ities of the regional commissions council.
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VIRGINIA

uring the 2001 session the Virginia Gen-
D eral Assembly continued its old practice
of considering land-use and planning-
related legislation on a piecemeal basis. How-
ever. berause of disagreements  between
development interests and local governments in
the state, no controversial bills were approved.
What did come out of the assembly was creation
of & joint study group, the Commission on Growth
and Economic Development.! The commission
was charged with studying current revenue
resources o meet existing and future infrastruc-
ture needs; revitalization of innerscity areas and
older suburbs; development of abandoned,
unused or contaminated industrial sites, com-
monly known as brownfields, and ways to pre-
sarve both open space and individual property
rights as well as to fund land preservation goals
The Virginia Chapter of AP\ and the Virginia

1 H.J. 671, Feb, 24, 2000,
1.
35 R W STV mE SO uESt onZ. b
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Society of the American Institute of Architects
izl recommendations to the commission sug-
gesting that it rake a broad perspective and
address the condition of kand use and planning
legislation in the Commuonwealth, Given the state
is lacing severs budgel constraints, it was under-
stood that no new planning-related inbtiatives
would be introdueed during the 2002 legislative
session, However, the commission did recom-
mend that its ferm be extended this year @ it
work eoukld confine.

While studies, public hearings and debates
have been the main outcomes of growth manage-
ment discussions in the state since 1990, a few
limited propesals have been approved. In 1996
The general assembly approved the Regional Com-
petitiveness Aot The law authorized the use of
“incentive payments” to encourage regional part-
nepships that would promede cconemic competi-
Tiveness  and  encourage  voluntary, inter-
munbcipal cosperation

Four yesars Later the Virginia Agricultural Vitali-
Ty Program was created to help localities under-
write purchase of development rights programs
in order 1o protect farmband and agricultural
husinesses " Tee promote urban revitalization, the
Urban Public-Private Partnership Redevelopment
Fund also was started in 2000 The fund was
designed 1o help Incal governments Enance rede-
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velopment of boilding sites, including eosts for
planning. clearing and remediation.®

structure  improvements  and  conservation
efforts; proposing innovetive and cooperative

Other approved T in 2000 adk
implementation issues, such as remeving derelict
structures and urban revitalization. Also, an
Offce of Farmland Preservation was created dur-
ing the 2001 sesion. Unfortunately, insulficient
Tunding has thwaried effective implementation
of these programs

The Fast seriowns ellort in the Commonwealth o
address land use and planning-related issues was
The Commission om Population Growth and Devel-
opment, created in 1989, The commission's charge
wans To study the updating of Virginia's statewide
and regional planning laws, which have not been
substantially changed since reforms. in the 1960,
Those amendments focused mostly on state and
regional planning. not local planning® or the
stale’s comprehensive planning enabling laws,
which are based upon 19205 model legiskation

Thee pepulation and development eommission
wins given a bromd charge (o study and evaluate
ihe consequences of present and anticipated
changes in population and patterns of develop-
ment on the state’s econemy and environiment,
CHher pesponsibilities included deseloping initia-
Tives to ensure adegquate planning, coordination
and data dissemination at all levels of governs
ment: recommending lunding sources lor infra-

4 HB 125 Chp, 757, signed April 6, 2000,

land ment techniques, and examining
and evalusting ways to coordinate general assem-
bbby and state agency activities.”

In 1998, another study commission was formed
to find ways to reduce sprawl], trim infrastructore
ensts and revitalize older cities through the use of
state infrastructure funds in designated “zmart
growth areas ™ The subcommitteas work led o
more than a dozen growth-related bills being
introduced the following year, although only twe
of the proposals were enacted—one addressing
special use permits’ and the other zoning viola-
tions " The measures not approved were recon-
sidered during the 20002001 legislative session,
but developer-local government disagreements
stymied any progress from being made.

Looking shead to the next several years Vir
ginia's new governor, Mark k. Warner, is expected
{0 be more supportive of planning than the previ-
ous two gdministrations. One sign that planning-
related advancements may be in the offing was the
recent appointment of Taylor Murphy as Secretary
of Matural Resources. A former state delegate,
Murphy was & proponent of the 1950 Commission
an Growth, Population and Development, amd the
legislative advocate credited with developing the
state’s Chespeake Bay Preservation Act.

5 Commission o Popuarion Gromal and Change, Regionalism: Shered Decislcomaking. 4 Reckground Resder (Tuly 10047, Part 11, A His-

oy af Fanming in Vingoia

f Cobly, Roclney, “Towire Modim Statatis, & Susey of Slaite Livs on Lodal Land-Use Planning.” Growing S Wisking Papard Wl 2,

Ameriean Plipning Aseciation, 1S
71000 Vieginia Acts, chip, RO
B %], Res 177, Sarn. Mary-Mangainet Whigple, B8,
P HR E324, st May 7, 106,
WOHLE 2RAL simed Mlarch 39, EHHE
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WASHINGTON

C%Eic-.s and counties across Washington
bepan updating their comprehensive
plans and development regulations in
2001 in preparation for the state's five-year
review and updele process Many communities
are considering inclusion of science-based per-
formance standards in the plans to protect criti-
cal and sensitive environmental resources
including wetlands, streams, underground water
aquifers, unstable slopes. and fish and wildlife
habitat areas. The state's Growth Management
Act requires that these first-ever reviews be com-
pleted by Sopt. 1, 2002,

1t's been 11 vears since Washington enacted its
Growth Management Act, one of the most com-
prehensive and modern planning statutes in the
country.’ While there is consensus that the law is
slowing sprawl and guiding growth out of rural
lands and into urban growth areas, sach year dif-
ferent interest groups offer changes to the 1994

1 frowh Managemens Act {19501 ROW 36 704 130

law, More than a dozen growth- and planning-
related hills were infrodoced during 2000 with
Teswer than hall of them passing. Highlights of leg-
islation thai passed include:

A B directing the state Office of Finandial
Management to assist natural rescurce-related
agencies in developing “culoome-ooussd  per-
lormance measures” in determining elgibility lor
natural resource and environmental grants and
Ioans, The new law resulted Trom a legislative
audit* evaluating the state’s effectivensss in
administering this environmental program

A measure” establishing three pilol projects in
order to evaluaie streamlining environmental
permit decision making for signilicant, statewide
Transportation projects. The thial program s
designed 1o “maximize environmental benefits
throwgh coondinaied investment strategies” and
T eliminate duplicative permit and compliance
activithes b state and federal agencies

A Jaw® requiring local gevernments i establish
Time periods lor actions on specific, land-use
project permit applications including timely and
predictable procedures io defermine whether a
completed permit application meets develop-
ment requirements,

Also enacted was @ statute requiring each city
and county fully planning under the Growih Man-
agement Act To establish a process Tor identiying
and siting *secun: coimminity transition fcili-

2 Johnson, Denny. “Frofils—\Woshington.” Plansing Commusitis for the 215t Contury. Amezican Planning Assodation. Deeember 1853, p 77

3 HB 7SS (2001}

4 “Investing in the Environment: Environmental Cuality Grani and Loan Programs,” Report ©1-1, State of Washingion oint Legislaiive

Aodit and Review Commattes. kan 23, 2071
5 L. G18E {2001
& H.B M58 (2001).
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ties™ for high-risk sex offenders that have com-
pleted their sentences, There B concem that The
state pecds o adie ppropriate housing for,
and reintegration of, persons released rom o
commitiment. In addition, voncerns have b
raised about how the state handles appropriate
semlencing of sex ollenders in o comprehensive
manner so that both civil and criminal processes
effectively profect the community at the same
Tirme albowing the state (o meet its constitutional
and statutory duties. Local governments are
reguinad 1o adopt and amend their development
regulations as necessry inoorder o allow for Che
siting of secure community transition facilithes
Tor persons conditionally released.”

Ciher measures aimed at strengihening The
Growlh Management Act that were nod adoplad
laast year bt that may be taken up doring the leg-
islature's 60-day 2002 session include proposals
1o
= conrdinate planning under the growth act with

The state shoreline managament ael®
o equire additional parks, school and  faw
enfurcement needs o be addressed in growih-
management comprehensive plans amd devel-
apment regulations’;
allow tax-increment linancing”; and
expand allordable housing opportunities "

L AL (20
A HR 1561 (2000, H.B 1064 (2007, S8 5458 (2001, 5
& HR RS (20000, H.R 2278 (2000)
0 e

el 200

The addition of scence-hased
pardormance standards to come
prehensive plans is being con-
sidered by many Washington
communities in crder to protect
critical and sensitive enwviron-

mental rescurces.
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WEST VIRGINIA

xeept for minor amendments in the 1960s,
state-level  comprehensive  planning
statutes in the Mountain State remain vir-
tually identical to the 1920s legislation wpon
which they were originally modeled.” There has
been little discussion at either the executive or
legislativie levels about updating these statutes
or implementing state growth mansgement laws.
At the same time, there have been no ballot or
bond initiatives in 1958, 1999° or 2000,° whether
statewide or locally, addressing growth manage-
ment, open space, farmland protection or similar
izsues,
While West Vinginia has a statewide right-to-
farm law, differential fax sssessment ates for

agricultural land, and a conservation and preser-
vation easement act that was adopted in 1995,
There are no state o Iocal authorizing siatutes
protect farms or requing urban growth bound-
arkes” Yer 25 West Virginia counties were includ-
ed in @ 1997 American Farmland Trust study
identilving those areas nationwide where prime
agricultural and i= most valnerablke o Joss rom
development "

In addition West Vieginia, as well as Ulah and
Wyoming, have nod enacted legislation separate
Troam nomne-game programs e protect stale endan-
gered plant or animal species or critical habitat
Tor these species,” Aveording (o a July 2000 survey
iy The West Vinginia Nongame Wildlile and Mat-
ural Heritage Program, There are 803 rare, threat-
ened and endangenad species in the state”

Ome sign that leaders in the stale are open toa
new approach o land use occurred last Febroary
when Gov, Bob Wise, delivering his Tirst state of
The state address,” called upon residents to move
beyond The long-held beliel “thal economic
growth carries the price of environmental sacri-
five ™ He stressed his goal of ending “the era of
divisiveness on the isue of West Vigginia énvi-

1 Cob, Rodney. “Toward Modern Stabates, A Susvey of State Laws on Local Land -Use Planmning.” (Fowleg Smar: Warking Papers WL 2,

American Plnning Assosation, s

2 Myers, Prylis. *Lavabilicy ot the Balict Bos: Stite and Locs) Beferenda on Parks, Comnservitlon and Smarter Srowth, Elention Doy 1998
Thue Rrcscisings Instinsion, Censer on Unban and Mesropalitan Poliey, |anusry 1999

3 Slee, BendalL et al. “Voters Imvest I Open Spoce. 1999 Referenda Results * Land Trust Alkanee, 2000

4 Myers, Pirgllis and Rober Fuentes. *Crowth &t the Ballt Boo Eleting e Shage of Communities in Novenster 2000° The Broakings

Insaituthon, Cenb
5 West

Code Ser 204181 b0 &

om Urban and betrogoditan Folicy, Felmaary 2001

& *Tabée LE: Farmland Activitses By State ” Saving American Farsiand Wi Warks, Ameslcan Farmland Troa, 1557,

7 Socensen, dnn, 1 al. Farning oo the Edge. Americsn Farmland Trust. 167,

# Srate Enibengered Specks Acts: Pust, Present g Futare. Delendess of Wildlie and Censer or WildSle Law. Februasy 1996, p. 28

& *Hlare, Threatered and Endangered Specles in West Vieginla.” West Vinginga Devision of Matural Rescances, Noogame WikSile and Mai-
ursl Heitage: Program, Iy 2000, Sec Bt wiw S0r saate wy, s vl peies_deekiat hmm,

W FEbTUGrY e, 2001 See: HUP Wi SIabe, Wy B Bovernion o, iem,
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ronment.” and asked state lawmakers to elevate
The Director of the Division of Environmental Pro-
Tection 1o the post of secretary in the governcrs
cahinet, The legislature complicd "

Also in 2000 The West Virginia legislature enact-
el a bill pertaining to surlace mining reclamation
Plan reviews " As a resull, lecal economic or rede-
velopment authorities are now charged with
reviewing surface mining reclamation plans and
making recommendations to the Odfice of Coal
Fiekd Community Development, That office may
Then prepars a master lod-use plan fer inclesion
into the appropriately reviewed reclamation
plan.”

Recent legislative initiatives introduced in the
state senate o address municipal and county
planning  commissions,”  and  cooperation
between regional council and agencies in plan-
nimg and develepment,” fatled to make it out of
committes. Last year the West Virginia Chapler of
APA developed a series of proposed reforms 1o Che
state plnning code that, among other things,
would strengthen the definition of a comprehen-
sive plan,*

TH.B 2218 (20015
£ 5B B03 (2007 Chapter 62

A saries of refonms 1o the swte
plarning code, incleding a
atronger definition for compra-
hansive plans, have been pro-
posed Dy the Weet Wirgina
Chapter of APA.

£ *Fromn the irector’s Cifioe: Highlights of the 2001 Begalar Legishative Sesson,” Miner Detarls, Volume § lssue 3, fune 2000, p 1

LRS-
BE 7
W6 fiew: hitpelfurww werplamning, comichagterd 4. him.
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WISCONSIN

ince enacting moderate revisions to iis
Spln:rmin.g statutes and passing @ major

growth management law in 1999, the state
has provided $3.5 million in funds to help local
governments develop comprehensive land-use
plans. Communities with populaticns of 12,500
or more people had until lan. 1, 2002 to adopt a
madel zoning ordinance te provide for tradition-
al, compact neighborhoods, rural areas were to
encoursge conservation with subdivisions having
compact kots and commaon open space.

The new state law, which used language from
the American Manning Association’s Growing
Smart™ Legiziarive Guidebork in the description of
the elements of a lecal comprehensive plan,
requires every community to adopt a comprehen-
sive plan by 2000, Wisconsin's current biennial
budpget’ provides £3 million & year in grants' to
help jurisdictions complete their plans.

Starling in 2005 an as-yet undefined Smart
Groarth Dividend will be available from the state.
Municipalities and counties that adopt plans
meeting state standards, and that enact zoning

1 AT B3, Uhe snste budger bill (ER

and subdivision onlinances consistent with their
plans, will gualily for the dividend, The program
also will reward communities thatl increass com-
pact development and moderately priced hous
ing" within their borders

The Working Grodp on Tax  Incremental
Financing, organized by lormer Gev, Tommy
Thompson, issaed @ report’ n December 2000,
The group was estahlished afier Thompson, now
secretary of The LS Department of Health and
Human Services, velosd twe lax increment
linancing mensunes contained in the 1995 slale
budget bill,

Tax increment linancing is a tool local govern-
ments and other jurtsdictions can use to lnance
The cost of redeveloping depressed areas: 10 con-
struct fow-and moderate-income heusing: or o
provide publicly funded improvements to indus-
trial, commercial and residential projects.” The
Tormer governors working group's made 32 mece
aommendations in 27 topic areas, although
ohservers doubl any of the proposils will be
implemenied

Asecond report on tax increment financing wis
relensed in January 2001 by the Wisconsin Legisk-
Tive Fiscal Burean” Tithed “Informational Paper
17,7 the report explores the history of Wistonsins
fa increment financing kw, passed in 1875, and
details the statutory provisions

Despite The two reports, amd that the working
group convenssd by former Gov, Thompson includ-
el several state lwmakers, no tax increment legs
latbon passed during the 2001 legiskitive session,

2 S 55 the suate budges BIL Acs 06 (2000} See hirp e, higie stare wi, us! 2001 datasetai Act i, pdf.
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Another report, reléased in December 2000,
identified more than 30 issues relaied oo the
reslamation and reuse of brownlields” Many of
the issues discussed in the report, prepared by
The 20460 Brownlields Study Group, were the result
of improvements, statutory chamgis and new
Browrlields programs ineluded in the 1995-2001
state budgel.’ The report contained mare than 76
proposals,

A prowision in the 2001-2003 budget bill”
allows small business startups that take over
varanl storefronts in rural downtowns to be eligi-
bl Jor loans wp to $750.000 from the Wisonsin
Heusing amd Feonomic Development Autherity.”
Another item in the budget bBill created the Mil-
wallkee Development Opportunily Zone”

Part of 2 $32-million revitaliztion package lor
the city's downtown, any corperation conduct g
economic activity in the designated zone will
resetve o package of tax and investment credits
and incentives The special 2ene will remain in
exislence [or seven yers,

Another planning isue brought before state
Tawrmakers invalved wetlands, Last Miy Gov. Seort
MoCallum called a special session’” of the Wis-
consin legiskature to adopt 8 new wetlands pro-
tectien law " The governet's decision was
prompted by a 108, Supreme Courl ruling last
January that, in eflect, narrewed the water and

# *Brownflelds Study Group Final Hepom,” December 2000 See: hip:

wetland areas subject to federal repulation and,
according to Gov. McCallum, potentially left “vast
portions of Wisconsin's wetlands unprotected ™"

To expand transportation alternatives in the
state, in 2001 the Wisconsin Department of
Transportation announced a multi-party agree-
ment allowing passenger il service between
Milwaukes and Madison. Service is scheduled o
begin in late 2002 with six daily, round-trip trains
provided federal funds are available. After 2005,
when train service is expected to begin to St
Paul. Minn., 10 deily round-trips are proposed
between Milwaukes and the state capitol.

Also, Milwaukee and Madison continue to
investigate light rail options'* A 7.5-mile light
rail line in Milwaukee, which is considering elec-
tric buses and other alternatives, would cost $326
million; a 12.5-mile system woukd cost $498 mil-
liom, A proposed 33-mile commuter rail system in
Madison would cost $275 million. In both cases
financing is a conoern.

Gaining approval for light rail in Milwaukee,
which has put $9.5 million together for its =ys
tem, faces an additional hurdlke. The ZO01-2003
state budget requires a binding, county-wide refer-
endum o be held before construct can beging
Voter support at this time is uncertain. Such a vote
is not required toapprove an electric bus system in
Milwaukes, or to build light rail in Madison,

LT stase

& Act 9 {199,

JREESS. pif.

W5 B 55, the state budget bill, Avt 165 (2001). See beip v, begs starte wi s 2001 data/ants 71 Act 16 pal.
11 *Clvernor Annoances Help o Bural Downtown Businesses,” Governor's Press Relesss, Noversber 6, 5001

e NP/ whsgim st e v s/ s _cletad] aspapridmisy

2 “Covernor Anncances Fan to Help Revitbioe Milwaakes Downbown,” Governor's Fress Release. March 28, 2001

S NP/ ew wisgiy st te wi s/ ews_cletatl aspepridm T,
1 Exerutive Onder No. 7.
W LRBI003 .

15 *Covernor Calls Specal Scssion on Weilands Leglslation.” press release, May 1, 2071

S wius/news_detail asp?p

P 3
b5 Samedker, Larry, *Madisom relocusss on |ight radl system plans; Milwaukes considers employing electric buses as « chiaper alternatwe.”
Mibaukee Foarmad Fentinal, Aug. 30, 2001 See hittp e fsonline. com Trasio news/a ugd]/ imin30EA001a aspMormat=print.
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WYOMING

WrEOWI NG

hile changes were made to the state’s
planning and zoning laws with the
Wyoming land Use Planning Act of

1975, statutes governing comprehensive plan-
ning by local communities were not amended,
leaving them essentially the same as the 1920s
maodel kegislation upon which they are based.” As
a result, communities in the state do net have the
authority to use more modern and wp-to-date
planning strategies for managing growth and
development.

Approximately 49 percent of the land in
Wyoming is federally owned, 5 percent state
cwned, and 46 percent is privately owned.” As
part of Gov. [im Geringer's open spaces initiative,
a 1995 statewide conference, “The Wyoming Part-

nepship: Natural Rescurces for Today and Tomor-
row.” Tocused on land conservation initiatives
Among other things, @ guidebook was produced
for Tandowners and local government edlicials on
Tand-use planning, zoning and other legal tools o
preserve open space’ Also, varicus land trusts
and organizations, such as The Nature Conser-
waney, are plving o greater role in the stane o
acguire onservation easements inoorder o pro-
leet ranch Bnds and critical wildlite habitat

Despite the conference and the governor
expressing interest imorequiring counties to
develop land-use plans in conjunction with agri-
culivral land profection measures” io date no
signilicant planning relorm or growth manage-
ment messures have been approved by the state
leglslature.

In his 2001 state of the state address, Cov,
Geringer ralsed conmcerns about unplanned
growth in Wyoming, noting that the state's popu-
latien had increase nearly 9 percent in the last
decade, “Wyoming may be the least populated
state, but we have the greatest opportunity o
control our growih and to guide our future, The
chalkenge will be to keep enoigh of cach to sus-
Tain the Kind of growth we desire™

1 Wy, Statate, Secs. $:848 w0 862 (E75). For @ Béstory on the sdogelin of planning snd mning kegislation in Wyoming, see. Stephen
Allers. “Aceoanmiodstion of Preemption? State and Feceral Controd of Frivate Coal Lands (5 Wyoming” 2 Land & Water L Rev. 73 at 8%

B4 {13770

2 Cobb, Rodney. “Toward Modern Stataies, & Survey of Staie Laws on Local Land-Use Flannlog” Growleg Ssart Barking Fapers Vo, 2,

American Planning Association, T8

3 Wyoening, Lke Mo Mace on Esssh: Ways to Conserve Wyonsing's Wondesful Open Lands, A Gulde Book. Awallable ac

B e 1 Y. S O ETTICH PP oo Pt hiam.
4.

5 Welks, Barlara, *Covernors’ Sman Growil Initistives,” Northes st-Midwest Institute, uly 2000 p 15
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A bill that would sllow transfer of development .
rights’ o be used to protect sgriculiural land

came under pressure from development interests
and was not approved. The governor hed shown
some interest in the bill, but wented & provision
stipulating that county commissioners develop
countywide land-use plans before implementing
the option of development rights trensfers.”

Omly locally sdministered apricultural protec-
tion programs ere in place in the state, where 20
counties were included in 81997 American Farm-
land Trust study listing those areas nationwide
where prime farmland is most vulnerable to loss
from development.”

Another bill that did not pess would have ear-
marked a percentage of siete agencies’ budgets
for beautification efforis Two other bills were
anpcted, however, including a megsure that clar-
ifes the legal definition of & subdivision® ms any
division of land, rather than the division of land
inter three or more leds. The other bill changed
requirements for municipal annexations, includ-
ing removal of the exception to file the required
annexplion report.

Although Gov. Jim Geringer has
raised concems about unplanned
growth in the state, the |egisl-
ture has yet to adopt planning
refarms.

¥ H.B 251 (2047

B Welks. Barbara. *Governans” Smard Groeib nitistives.” Northeast-Machwes? Institote, July 204008 0 18
# Sorensen, Ann et al. Farmisg on dhe Bige. American Farmsband Trast, 1997
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Growing Smart™ Program
Begun in 1994, the Growing Smart™ Frogram is an initiative of AP and its chaplers o help
slates modernize statules addressing planning and the ma ent of change, In 2002
the program released it Legislative Guidebooke Mode! Statutes for Planning and the Manage-
ment of Change amd the accompanying Growing Smaent™ User Manmeal, Many of the compre-
Rensive planning statutes still in use oday have not been amended o revised since they
were adepted during the 1920s and 1930=

The: Grewing Smart™ Legislative Guidebook 2002 Edition provides background information,
describes pros and cons of legislative allernatives, and makes suggestions concerning
Implementation. A unigue feture of the Legistative CGaidebook 20002 Edition 14 Uhe varkety of
aptions provided for statutory reform instead of 3 monolithic, or ze=lits=all approach

The guidebook containg 15 chaprers including mede] planning statules on zoning, sub-
divisiens, traditional neighborhood development, impict lees, adequate public acilities,
uniform development permil reviews, redevelopment incentives, transfer of development
rights and transportation demand management

Also avatlable bs the Growdng Smart™ User Manual, a 71-page overview of the Legisfatfre
Guidehpok 2002 Editton. Included are a general discussion about initiating planning law
relorim, user necds checklists, summarices of each Legisiative Cuidebook chapler, and exam-
ples describing how provisions in The Coidebosk might be usid

Capies of The Growing Smert™ Legislative Cuidebosk 2002 Edition and Srowing Smart™ User
Mirmal may be dewnloaded free (FDF format) om APA'S web gite at www. planning ong. A
b version of the Growing Smart™ User Manoel and Three-ring notebook and C0-ROM
versions of the Legislative Guidelook can be onderad through APYs Planners Book Service
online ab www, planning org or by calling 312-786-6344

For an overview of the Growing Smart™ program and a summary of accomplishments
o date, see APAS web siie at www, planning org
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APA Planning Advisory Service (PAS) Reports

The following reports address some of the more common planning-related issues pesoci-
ated with managed growth and maey be ordered through ARYs Planners Book Service
online gt www planning org or by calling 412-786-6344:

Adams, Bill with Bill Lennertz, Sumner Sharpe, Tom Armstrong, Doug fenn, Ben Schon-
barger, Ed Starkey and C. ‘Rick’ Chellman, PE. The Principles of Smart Development. PAS
Report Mo, 479, Seplember 19608,

Arendt, Randall. Crossroads. Hambef, Village, Towm: Diesign Chamcteristics of Traditiomnal Neigh-
Barhoods, OFd and New, PAS Report Nos, 487-88, Seplember 1999

Bagpett, Sharon A., Nancy |. Chapman and Deborah A. Howe. Flanning fir an Aglng Society,
PAS Report Mo, 451, April 1994

Bendavid-Val, Avrom. Locel Econeic Development Panning Prom Goals to Projeces. PAS
Report Mo, 3535, September 1980,

Bishop, Kirk B. Designing Lirhan Carridars. PAS Report Mo, 418, September 1583

Burke, David G, Erik | Meyers, Ralph W Tiner, Jr, and Hazel Groman, Protecting Nontidel
Wetands, PAS Report Nos, 412/413, December 19384

Casella, Sam. Tax frererrent Fimancing, PAS Report No. 380, December 1934

Coaper, Connie B, Transpartation lpact Fees and Esclse Tinees: A Survey of 16 Jurizdictions. PAS
Report Mo, 493, July 2000,

Coughlin, Robert E. State ond Local Reguiations for Reducing Agricultural Erasion. PAS Report
No. 386, Seplember 1984,
Crompton, Jehn L. Perks end Economic Development, FAS Report Mo, G0Z, November 2001

Duerksen, Christopher | and B Matthew Goehel. Aesthetics, Camprinity Character, and the
Law. PAS Report Mos. 483-90, December 19090,

Duerksen, Christopher ). Aesthefics and Land-Llze Controfs: Begond Ecolegy and Eronoemics. PAS
Report No. 599, December 1986,

Duerksen, Christopher [, with Donald L Elliott, N. Thompson Hobbs, Erin Johnson and
James K. Miller. Hohiter Protection Menning. Where the Wild Things Are. PAS Report Nos 470-
71, My 1957,

Easkey
ber 1952

[ Staging Teside the Lines: Urban Growet i Boaendieries, PAS Report Mo, 440, Novem:

Ferguson, Erik. Triespertarion Deiand Munagement, PAS Report No. 477, March 1998,
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APA Planning Advisory Service (PAS) Reports (continued)
Fishman, Mary, et al. Converting Sforefronts fo Howsing, PAS Report Mo, 47Z, July 1997,
Fulto, Willkam. Beaching Conséras in Lomd-Liae Negiatiation. PAS Report No 417, July 19859

Garvin, Alexander. Parks, Recreathon, and Opens Spaces: Aw Agenda for the 215t Century. FAS
Report Mos. 447-08, December 2000,

Hecimovich, James, ed. The Crowing Smart Working Papers, Volume 1. PAS Report Mos, 462-
63, March 1906,

Hewtmovich, James, ed. The Growing Smart Working Papers, Volume 2, PAS Report Nos, $80-
81, Seplimber 1998

Hendler, Bruce Caning for the Land: Environmental Principles for 8ite Design and Review, PAS
Report Moo 328, July 1977

Heyer, Frad. Preservimg Biral Character. PAS Report. No. 428, Decamber 1850

Jewor, Sanjey with Megan Lewis, Stuart Meck, Jon Witien and Michelle Zimet. Noapodnt Sarce
Follutfon: A Hapdbeok for Local Gowriments, PAS Report No. 476, December 1997

Kendig, Lane. New Standards for Nonresidentiol Lses. FAS Report Moo 405, December 1987,

Fendig, Lane and Stephen Tocknell Trofe Sheds, Rurel Highway Capacity, and Growth Manr-
agement. FAS Report Mo, 485, March 15665,

Krizek, Kevin ). and Joe Power. A Plansers Guide 1o Siestalinable Developinent. PAS Report No.
467, Decenber 195

Moore, Terry and Paul Thorsnes. The Transportation-Land Use Connection: A Framework for
Fractical Policy. PAS Report Nos. 448-49, January 1964,

Morris, Marva, ed. Creating Transit-Supportie Land-wse Regulations, FAS Report No. 468,
December 1996,

Morris, Marya, fncentive Zoning: Meeting Lrban Design and Affordable Housing Objectives. PAS
Report Mo 494, Seplembser 2000

Maorrls, Marya. Tnsovative Tools five Fistorle Prosenvation. PAS Report No. 4358, Sepiember 1992,

Metter, Edith and John Viantcar. Dnfing Mans and Regulations: Local Bezponzes to Conslsten-
e Laws in California and Florida. PAS Report Mo, 363, September 1951,

Micholas. James C. The Calenlation of Praportionate-Share fipact Fees. PAS Report No. 408,
July 1S,

Pinsol, Suzan Anderson and Tert Musser. Bicgele Faeifitg Plorming. PAS Report No, 458,
Detober 1995
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Porter, Dougles B., ed. Perfrmance Standards for Growth Management, PAS Report No. 461,
Fabruary 1964,

Roddewig, Richard ). and Cheryl A Inghram. Transferable Developaent Rights Programs. PAS
Report Mo, 401, May 1947

Rosen, David. Homstng Trist Fands PAS Report Mo, 406, December 1987

Roudehush, Janlc
T i and Accessililitg, PAS Report Mo, 350, May 1980,

il Lesslie | Wells, Law- aid Miderate-Treorme Botising, Part 1 Iincraesing

Roudebush, Janice and Leslie ). Wells. Low- and Moderate-Tncome Howslng, Part 1. Conserving
What We Have. FAS Report Mo, 351, June 19860

Sanders, Welford with Judith Cetzels, David Mosena and JoAnn Butler. Afordable Single
Family Housing, A Review of Development Standards. PAS Report Moo 385, Augost 1934

Sanders, Welford, The Cluster Sihg
Diercepmber 1980

;A Cost-Effective Approgch. PAS Beport Mo, 356,

sanders, Weliord, Mamufetured Housing: Regilations, [esign Tnnovations, aind Devwoprment
Oprionz, PAS Report No. 478, July 1998

Sanders, Welford. Mane@etured Hosivg Site Developement Guide. BAS Report Mo, 445, April 1993,
Sanders, Welford. Regaiating Manufucnered Housing PAS Report No. 398, December 1986,
Schwab, Jiin Plomving fir Posi-Dizaster Recovery ond Beconstruciion, PAS Report Nos
AR3/484, Devember 1958

Schwah, Tim. Flansing and Zoming for Concentrated Animal Feeding Operations. FAS Report No.
482, December 1998

Sutro, Suzanne. Kslnventing the Viage: Manning, Zoning, and Deeign Stretegies. PAS Report
Mo, 430, December 1990

White, Bradford and Richard Reddewig. Prepaning o Mistoric Preservation Plan. PAS Report
Mo, 450, March 19604

White, Mark 5. Adequaie Public Foc
Report Mo, 465, August 1956

s Chrdinances and Transportation Muonagement, PAS

White, Mark 5. Afforduble Houging Proactive and Reetive Planmring Strategies, PAS Report No.
441, December 1952

Wunder, Charles. Regulating Rowe-Based Businesses In the Twentg-Flest Century. PAS Report
No. 499, December 2000,
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APA Planners Press Books

The lollowing books also relate o managed growth issues and may be ordered throwgh
APRS Planmers Book Service online al www planning.org or by calling 312-786-6344;

Adlor, David J. The Panring Cormissioners Goide, AFA Flanners Press, 1984,

Arendt, Randall. Growleg Greemer. APA Planners Pross
Architects, Island Press and Natural Lands Trust, 1999,

American Society of Landscape

Arendt, Randall. Beral by Dezign: Mainiaining Small Town Chanacter. APA Planners Press, 1964,

Campoli, Julie, abeth Humstone and Alex Maclean, Ahove and Bepend, Viswalizing
change in small towns o rral areas. APA Flanners Press, 2002,

Dravies, Stephen, ed. Managing Dowtawn Pablic Spaces, Project Tor Public Spaces, Ine., amd
APA Planners Press, 1984

DeGrove, John M. Lond Growth & Pelizics. APA Planners Press, 1984,
Ewing, Reid. Hear Developriest Fractices, AR Planners Fress and the Urben Land Institute, 1996,

Ewing, Keid. Transportation & Land Use Innovations, When You Can’t Pave Your War Out of
Congistion. APA Planners Press, 159697,

Ford, Kristing with fames Lopach and Dennis O'Donnell. Plonning Small Town Amerioa. APA
Planners Press, 1990

Frank, James E. and Robsrt M. Rhodes, eds. Development Baetions. APA Planners Press,
1987,

Kemp, koper L., ed. Strefegic Plansivg in Lical Government: A Crsefoak. AP Manners Press, 1002

Kendig, Lane with Susan Connor, Cranston Byrd and Judy Heyman. Performance Zoning.
APA Planners Press, 1980,

MuoLean, Mary L. and Kenneth P Voytek, Understanding Your Ecomomy, APA Planners Press,
1882

Melsan, Arthur . Development fmipiet Fees, Polici Rationale, Prictice, Theori, and fssaes, APA
Planners Press, 1988,

Melson, Arthur C. and James B Duncan. Growth Management Principles and Proctices. APA
Planners Frass, 1995,

Micholas, James C., Arthur C. Nelson and Julian C. Juergensmeyer. A Practitioner's Guide to
Development Impact Fees. APA Planners Press, 1991,

Smith. Herbert H, Plonning America’s Commorities, Paradise Found? Poradize Lost? APA Plan-
ners Fress, 1991
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S, Prank 5, et al, eds. The Proctice of Stote and Kegional Planning. APA Planners Press in
conperation with the Internaticnal City/County Management Association, 1988

Weitz, Jerry. Sprawl Beistime: SLile Programs o Guide Growth. APA Flanners Press, 19690,

Zelinka, Al and Dean Brennan. SafeSeape: Creating Safer, More Liveble Communiiies Through
Planning and Dezign. AFA Planners Press, 2000,

Cther AFA Pericdicals and Reports

The fodlowing publications also kave articles and information concerning managed growth
and planning law refonm. Unless otherwise noted, publications may be ordered through
APA Planners Book Service online at www. planning.org or by calling 22-7EE-G344,

From Washington—A newsletter from APAs Washington, D0, Policy Depariment that pro-
vides repular updates shout federal policies and developments affecting smart growth.
Available free vie e-mail; sign up on APXSs web site at www.planning org/legisiution.

Jowrnal of the Amerlcan Foening Azsociation, 8 quarterly publication of APA that focuses on
policies, techniques and plens and provides diverse perspectives on the planning discipline.

Land Use Law & Zoning Digest, published monthly by AR Covers litigation and recenthy
enacted state legislation; also provides abstracts of recent local, state and federal court
decisions and recently adopted legislation as well s articles containing anabysis and com-
mentary. Fully indexed.

FAS Memo, 3 menthly pubdication for subscribers (o ARCs Flanning Advisory Semvice (PAS),
which provides planners with a one-stop source for all types of phnning information
Trom customized infernet searches o zoning ondinances. PAS subscribers have access by
telephone I a mescarch servioe and receive eight comprehensive PAS Reports a vear

Plarming, APNE monthly magazine devoted exclusively to planning. Covers news about the
latest developments in the fleld and profession, innovatkons, step-by-step guldes for pro-
fesstonal planners, reviews as well as important state, reglonal and national develnp-
ments and trends,

Planning Commaanities for the 21t Cenfury, A Special Beport of the American Fanning Azsoclation’s
Grewdng Seant™ Project, December 19995 Out of print, although eoples can be downlopded free
{FDF format) from AR web site, www planning org/growingsmant/guidebooks him.

=
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foners and eleciel

The Commissioner, a quarierly newsletier by APA for planning commis
ol ficiaks

Foning News, 8 manthly newsketter by AP covering all aspects and trands of zoning and
relatied issues. Includes crdinance excerpis, case studies, feature articles, reviews and brief
wpdates.

State and Regional Chapters of APA

Ackditiomal help and information s aailable through the state and regional chaplers of
AR For further information abowt the chapier where you Jive, visit s respective World
Wide Web site (not all chapters have a web site, however)

Alabama—www alaapaong

Arizona—www azplanning org

Arkansas—www arkansasapa ong

California=—www calipi g

Colorado=www a pacalormdo. org

Copnectiul—www (Ui pa org

Drelaware—www. ipa udel edw/delapal

Flearida—www Moridaplanning ong

Genrgia—www gecriaplanning org

b/ parking Java,net/~apahl)

whww Hlapa.ong

Indiana—www indianaplanning.ong

o= fowiasapa, org

Kansas—hitp/iweewspersomal keu edw'~jwkrep/ksapa himl

Keniucky—www kapa org

Lomistarm=—www Fuisiana-apa org

Maryland=—www marylandapa org

Mlassach sl s —www massapi, org

Michigan—www, planningmi o

MeLi Pt —www M nE P coim

DL A AL

MNational Capital Area {Washington, [0C metropolitan ares —www, neac-apa arg
i Neada—vwww. mvapa. org

New Jerscy=—www njapa. org
MNew Mexico—www.nimapa.ong
BNew York Metro—www nyplanning ong
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Biew York Upstate—www nyu pstateplanning ong
Borth Carolina—www, ne-apa org

Borthern Mew England (Maine, New Hampshine, Vermont —www apanewhampshire org
Crhiv=wiwnw ohioplanning org

DI —WWW e EONap. O
Penmsylvarnia—www planning pa. org

Rhirle Island —www riapa org

Soxuth Carolina—www scapa.cg
Teernesses—www Inapaorg

Tesxas—www Texasapa org

Utah=—www, ulah-apa org

Virginia=—www vaplanming org
Washington-—www washingtom-apa.ong

West Virginba—www wyplanning com
Wisonsin=—www uwim.edu/ongwapa

Other Organizations

The Tollowing crganizations also address smart growth and planning-related issues
Armerican Farmland Trost—www Garmland. org

A
Aum
The Brookings Institution Center on Urban and Metmopolitan Policy— www brookeduforban
Center for Neighborhood Technology—www cnt org

Congress for the Mew Urbanism-—www crigong

Drefenders of WDl —www defenders.ong

Enterprise Foundation—www enterpriseioundation ong

Furdizrs Metwork for Smiart Growth amd Livahle Communitics—www lundersneiworkorg
Growth Mamagement Leadership Al nce—www, gmlorg

Irtermational CHy/County Management Associalicn—www icma org

Joint Center for Sustainatle Communities—www mayors ong/USCM sustainable {spon-

ican Institute of Architects Center for Livable Comimunities—www aiaorg/gov/Tivahle’

Fean Society of Landscape Architects—wwaw asla org

somied by The National Association of Counties, www macoorg, and the 1S Conlerence
of Mayors, www, mayors. org)

Enowledgephes—www knowledgeplecong (sponsored By the Fannie Mae Foundaticn,
whww fanmiemacioundation org)

Lol Government Commission—waww Jge ong

MAHB Smart Growth—www niahbcom (Mational Associatbon of Home Builders) =
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Other Organizations (continued)
reatlonal Ass o of Realtors—hit e/ nar realiors com

on of Regional Councils—www nare.ong

Matlonal Assoe

Matlonal League of Cilies—www . nlcorg

Matlonal Nelghbrhned Coallition—www . nelghboerioodeoalitien.org

Matural Resources Defense Counell—www.ardeorg

satlonal Trust for HIstorle Pres: of—www natienal trust.org

Matlonal Wilkdlife Federatlon—waw i org

Smart Growth America—www. smarhgrowthamerica com

Smart Growth Business Partnership—www nalgep.org {sponsored by the Natlonal
Agsnclation of Local Government. Environmental Professionals)

Smart Growih Nebwork—www smarigrowih.org

PollcyLink—www . policylink ey

Soenkc Ame

F—WWW SCERIC. 0T

lub.org

sprawl Watch Clearinghouse—www sprawlwatch.org
surface Transporiation Policy Projeci—waw
Trust for Publie Land—waww. tplorg
Urkan Land Institure—www.uli OTE

Siarra Club—www gl

b

Tansact.org
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STATEMENT OF DEBORAH ANDERSON, DIRECTOR W0OD PARTNERS, LLC

Chairman Jeffords, Senator Smith, and distinguished Members of the Environ-
ment and Public Works Committee, my name is Deborah Anderson. I am a Director
of Wood Partners a multifamily real estate development firm located in Durham,
North Carolina. I am here today on behalf of the National Multi Housing Council
and the National Apartment Association, trade associations representing the na-
tion’s multifamily property developers, owners, managers and financiers.

NMHC and NAA commend the members of the committee for their work on the
important issue of strengthening America’s communities. As I am sure you already
know, in recent years the concept of “smart growth” has taken the country by storm.
In November 2000, more than 200 ballot initiatives were passed on suburban sprawl
and open space preservation. While this is largely a State and local issue, there is
also an important role for the Federal Government. We believe that the Community
Character Act under consideration today fits that role by providing the funding and
incentives needed to help State and local governments develop sound and com-
prehensive land use plans.

Tired of struggling with traffic, pollution, long commutes and overcrowded schools,
Americans are calling for more livable communities. They are looking for pedestrian
friendly neighborhoods with more open space and better traffic flow. They are seek-
ing communities with walkable distances between homes and nearby shopping,
schools and entertainment.

Understanding that growth is inevitable, many State and local policymakers are
searching for ways to expand without sacrificing quality of life. I know from my own
experience in dealing with land use policymakers on the State and local levels that
they face complex decisions as they endeavor to integrate all of the ingredients of
successful communities into specific land use decisions. Increasingly, these decision-
makers are coming to appreciate that smart planning will require new ways of
thinking and new regional approaches.

Many are expanding their community development toolboxes to include important,
but often overlooked, assets, such as higher density housing. As a developer of high
quality apartment homes, I believe that apartments are an integral piece of the
smart growth solution. Apartments conserve land to help preserve open space and
create pedestrian-friendly neighborhoods. They also use municipal infrastructure
more efficiently. For example, apartment households generate 30 to 40 percent
fewer vehicle trips than single-family homes. Apartments place less burden on local
schools and regional transportation systems. They are an important driver of eco-
nomic development. They help revitalize neglected neighborhoods, create new jobs
and provide local, State and Federal tax revenues. Apartment homes are increas-
ingly becoming the housing type of choice for the new demographic representing
both the aging of our population and the boom in younger households for the first
time in 20 years.

Despite the newfound appreciation of apartment living among consumers, many
local governments still have barriers in place to higher density housing, such as zon-
ing programs that do not permit compact development. Some rules require housing
and non-housing uses to be separated. The end result is that apartment developers,
like myself, eager to design and deliver the new pedestrian-friendly neighborhoods
citizens are calling for, are often blocked from doing so.

This is where Congress can play a role. NMHC and NAA support S. 975’s creation
of a Federal grant program to provide States with the additional financial resources
they may need to support and encourage local authorities to update their land use
planning activities. The bill wisely relies on incentive-based measures, rather than
command and control systems.

The bill also properly recognizes the need to explore regional land use planning.
Smart growth issues often span the jurisdictional coverage of several communities,
particularly in the areas of transportation and economic development. While the
need for regional planning is almost universally recognized, there are few effective
models. S. 975 specifically states that multi-state land use planning should be facili-
tated through the grant program. This incentive will go a long way to jump-starting
a fresh approach to regional planning.

S. 975 also strikes an important note with its recognition that economic develop-
ment is an important consideration in land use planning. According to an Urban
Land Institute study, real estate capital represents approximately 20 percent of the
nation’s total gross domestic product. On the local level, real property taxes con-
stitute approximately 70 percent of all tax revenue. These facts support the idea
that the economic consideration posed by development are properly considered in
land use planning.
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NMHC and NAA also strongly support the legislation’s direction that “a range of
affordable housing options” be included as a requirement by States before receiving
Federal moneys (Sec. 4(b)(1)(F)). Communities that exclude apartments and other
affordable housing jeopardize their own continued prosperity. In doing so, they
squeeze out a segment of the population that is vital to local businesses as both cus-
tomers and employees. Communities that offer a diversified work force and a wide
range of housing options are more likely to attract and retain top employers. An
adequate supply of affordable housing, therefore, can be essential to a municipality’s
economic growth. The fact that S. 975 encourages consideration of affordable hous-
ing options will encourage communities to take a fresh look at their approach to this
issue and consider ways they can support more affordable housing. This is particu-
larly important in high cost areas where the cost of land and associated develop-
ment costs have diminished the ability of the private market to create affordable
housing on its own.

NMHC and NAA also support the legislation’s position that the States, and not
the Federal Government, are responsible for choosing how the grant money is to be
used (Sec. 4(c)). We believe that land use is, and should remain, a local decision.
Each unique jurisdiction has its own goals and priorities, and land use planning
should reflect that.

As a developer, I have worked with local planning boards and town councils in
several States. While our discussions often focus on common elements—roads,
schools, playgrounds and water treatment facilities—the answers to those questions
vary with each locale. There is simply no “one-size-fits-all” approach to land use
planning.

NMHC and NAA support the Community Character Act with the understanding
that the bill does not endorse, by oblique reference, any one particular land use-
planning standard. We are specifically concerned that the American Planning Asso-
ciation’s (APA) recent publication, Growing Smart Legislative Guidebook not be
viewed as the definitive land use guide. APA’s Guidebook contains many sound pro-
visions, but it does not enjoy universal support among stakeholders. Dissenting com-
ments pointing out where the book is unbalanced in its approach are attached to
this testimony for your review. The important principle here is that we believe State
and local jurisdictions must be free to study and employ a variety of planning tools,
as they deem appropriate. The Federal Government should encourage land use plan-
ning, but it should not specify the plan. Land use decisions should properly remain
the precinct of the local jurisdiction.

We applaud the fact that S. 975 allows grant funds to be used for education and
consultation with policymakers (Sec. 4(d)). We believe there is need for greater dia-
log and information sharing between academicians, policymakers and the public on
matters such as infrastructure needs; economic sustainability; and how growth poli-
cies affect the ability of the private market to provide affordable housing.

We believe the provision to encourage Pilot Projects of new land use planning ac-
tivities developed by local policymakers will help create smarter, answers to our na-
tion’s growth challenges. We also endorse the use of funds to develop voluntary edu-
cational programs, new technologies and new electronic data bases to support land
use planning (Sec. 5(b)) to support local policymakers who do not always have access
to these resources.

In summary, NMHC and NAA believe the role of the Federal Government in land
use planning should be limited to funding through grants. As the distinguished Sen-
ator from Rhode Island aptly stated when introducing the bill, “[t]hrough enactment
of transportation, housing, environmental, energy, and economic development laws
and requirements, Congress has created a demand for State and local planning. In
fact, the Community Character Act should be viewed as providing the Federal pay-
ment for an unfunded mandate whose account is overdue.”

As the Nation moves forward to strengthen its communities and accommodate
changing demographics, local land use statutes will need to be responsive to commu-
nity needs. This bill is intended to provide support for State and local land use plan-
ning activities without undermining local land use controls. Thank you.
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ATTACHMENT: DISSENTING COMMENTS ON THE APA GROWING SMART
LEGISLATIVE GUIDEBOOK

COMMENTS OF PAUL S. BARRU ON BEHALF OF THE AMERICAN ROAD AND TRANSPOR-
TATION BUILDERS ASSOCIATION; INTERNATIONAL COUNCIL OF SHOPPING CENTERS;
NATIONAL APARTMENT ASSOCIATION; NATIONAL ASSOCIATION OF HOME BUILDERS;
NATIONAL ASSOCIATION OF INDUSTRIAL AND OFFICE PROPERTIES; NATIONAL ASSO-
CIATION OF REALTORS; NATIONAL MULTI HOUSING COUNCIL; AND SELF STORAGE
ASSOCIATION

PREFACE

As the member of the Growing Smart Directorate representing the “built environ-
ment”, I speak for the citizens who own land and who, in any proposed use of such
land, would be subject to the rules and processes proposed in the Guidebook if
adopted by States, regions, counties, or municipalities. I submit this on behalf of the
homebuilders, office and industrial developers, real estate agents, general contrac-
tors, road builders, engineers, architects, and others who are generally classed as
the built environment.

Clearly, I will not presume to comment on the whole of this monumental work,
but only briefly on three things: (1) assumptions that either do or should underlay
the process; (2) a major disappointment in the Guidebook; and (3) a selected group
of specific issues of such major import to the whole enterprise of Smart Growth and
its twin, Smart Process, that if not implemented and managed properly, have the
potential to undermine much of the value that has been achieved.

ASSUMPTIONS

Smart Growth means planning for growth, not slowing growth or no growth. The
Guidebook is successful in reaching its objective of Smart Growth and its twin,
Smart Process, in some specific areas. However, on the whole, it falls far short of
what might have been achieved. This is hardly a surprise when you consider the
current state of growth management and the constant battleground it has become.
I feel the process began to come undone as it moved ahead with a broad vision of
Smart Growth, because working assumptions and definitions were not constantly re-
visited to see if they had continuing validity. In the end, the process sought to sat-
isfy two or more visions, often imposed from outside of the staff and Directorate,
by presenting alternatives rather than doing the harder job of reaching consensus
on a common vision. Alternative choices for managing growth—within a common vi-
sion of Smart Growth that means planning for growth as needed, not stopping it—
are what is needed to meet the needs of divergent communities.

Any approach to Smart Growth must be comprehensive. This means that it must
include concerns for the environment, the economy, and social equity or justice.
These three elements must be balanced. Like a three-legged stool, if the legs are
not the same length, it will not provide a solid base to stand on; and if one leg is
too long, the stool will tip over.

The natural environment needs strong protection, but protection comes in many
forms. Some lands need to be preserved in public ownership, while others are best
protected by environmentally sensitive development. Still other lands are suitable
for intense development to allow a community to accommodate its projected develop-
ment needs. The Guidebook falls short in identifying various types of land that re-
quire protection and criteria to judge the best protection techniques. While limited
in scope, the Guidebook focuses on limiting development in “sensitive areas” with
little guidance on defining what they are and the best ways to protect them.

The absence of an economist on the Directorate or of any significant economic or
tax studies is an indication that the economics of Smart Growth were only peripher-
ally addressed. When essential economic issues began to emerge, there was little
willingness to indicate at the very least that they were important and needed to be
considered, even if they were not included in any depth within the Guidebook. To
deal with the economy seriously, beyond the Guidebook’s modest efforts, you must
include a consideration of economic development and job generation, especially how
they interact in creating land use demand. Other related topics that need to be un-
derstood include how taxation policy drives land use decisions, favoring job genera-
tion without always addressing the provision of adequate housing to match those
jobs; how housing, commercial, and retail markets interact in creating growth pres-
sure; how you plan for, build, and finance infrastructure in a timely and cost-effec-
tive manner; among many other items that affect the economy.

In the simplest terms, social equity is concerned with how well people can live
in a community on the wages they are able to earn in jobs created by economic de-
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velopment and the degree to which growth benefits all segments of society. The
Guidebook gives considerable protection from the adverse consequences of growth
but does not adequately address the equity issues inherent in a community’s failure
to ensure that affordable housing for all income segments is available. The inclu-
sions in the Guidebook are not sufficient.

To judge APA adversely for not having predicted that “comprehensive planning”
for Smart Growth included such a broad array of issues is unfair. This is an area
of inquiry that grows as the interrelatedness of many issues and their importance
to the whole emerges. While it might have been impossible to include all of these
within the scope of the original enterprise, the work suffers by not indicating that
these gaps exist. I hope that if the Guidebook undergoes revisions in future years,
the APA will consider analyzing some of these areas and that broad advisory input
from affected interest groups will be incorporated in such revisions. In the mean-
time, the absence of these issues in this Guidebook compromises its goal of pro-
viding pathways for Growing Smart.

Growing Smart requires a blueprint or comprehensive plan that, when adopted, be-
comes public policy.—The process for developing any effective public policy must be
inclusive, deliberate, and, to the greatest degree possible, achieved by consensus. It
cannot be a top-down process, with public officials and staff driving and controlling
the process. Rather, they need to enable the broadest possible community of voices
and viewpoints to be heard and to participate. This should also include private sec-
tor business people, who are often excluded from the public debates. After all, they
are the ones who take many of the risks involved in implementing the growth plan.
The goal is to achieve a community vision that balances as many needs and desires
of the community as possible. This vision takes tangible form as public policy known
as an adopted comprehensive plan. Elected officials then need to legislate the most
effective structure for the efficient, timely, and cost-effective implementation of this
public policy.

Smart growth requires a smart process to fully implement what the community
seeks from its smart growth public policy. When a landowner or any other citizen
seeks to use their land or any other outcome in strict conformity to the provisions
of the master plan/public policy, they have a right to expect a process that allows
only directly and significantly affected parties to participate. Unforeseen and unex-
pected negative consequences of the proposed implementation need to be dealt with
equitably. The benefits to the community and the applicant will be fidelity to the
community’s growth vision, the elimination of unnecessary risk and time, and sig-
nificant cost savings to all parties, not the least being for taxpayers/consumers.

A Dbasic philosophical premise of smart growth should be that comprehensive
plans be implemented, not nullified in piecemeal fashion through the development
review process. Issues settled during the comprehensive plan debate should not be
reopened for a period of time following adoption if the plan and the process are to
be meaningful.

MAJOR DISAPPOINTMENT

At best, this is a complex document that requires a good deal of knowledge to
even begin to use. A solid index is only a partial and incomplete solution. The cross-
referencing list now included at the beginning of each chapter is a good start, but
to make this work truly useful requires extensive cross-referencing within the text
itself, section-by-section, subsection-by-subsection. This is a major but absolutely es-
sential task for effective and complete use.

SPECIFIC ISSUES IN THE GUIDEBOOK

My objections and recommendations relate to the eight most critical areas of con-
cern: standing and reopening of settled issues, supplementation of the record, sanc-
tions on local government for failure to update plans, exhaustion of remedies, mora-
toria, vested rights, third-party initiated zoning petitions, and designation of critical
and sensitive areas.

Standing and Reopening of Settled Issues

After embracing the traditional standard of “aggrievement” as the basis for stand-
ing to petition for judicial review of a land use decision (September 2001 Draft of
the Guidebook, hereinafter “September 2001 Draft”), the most recent draft (herein-
after, the “October 2001 Draft”) inexplicably dilutes the definition of “aggrieved” and
adds other options that effectively allow any person with any ax to grind to pursue
a court challenge, whether or not he or she will actually suffer any special harm
or injury, has appeared at or offered evidence during a public hearing, or even lives
in the impacted community. This expansive approach to standing fundamentally al-
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ters the system now in place across the Nation, which requires a party challenging
a land use decision to take part in the approval process and offer comments, to actu-
ally live in the community in question, and to demonstrate that the proposed use
will cause special injury or harm to them over and above its impact upon the public
generally. These liberal standing provisions will increase the amount of litigation
that communities will face and it is more likely the government will be sued rather
than a developer.

The objectionable provisions of the Guidebook with respect to issues of standing
seem to be motivated by a desire to be inclusive, that is, to apply a liberal standard
that is easily met. Section 10-607(4) no longer includes an aggrievement test when
determining who can petition the courts on a land use matter, and Section 10—
607(5) is acknowledged in the commentary to afford standing to persons who haven’t
even participated in the agency’s hearings. Perhaps this approach follows from the
current trend of greater public participation in planning. I wholeheartedly support
the idea of extensive public participation in planning. However, it does not follow
from this that broad public participation in development review or in judicial review
of site-specific development proposals is a good thing. On the contrary, such partici-
pation would be detrimental and open the door to undermining the work of the
greater citizenry that helped to produce and articulate the broad public policy
themes of the comprehensive plan. Liberal standards of public involvement are ap-
propriate at the level of planning, policy, and broad regulatory enactments such as
comprehensive zoning and zoning ordinance text amendments. But the standards
should become stricter as we move down to levels of post-zoning implementation,
such as site-specific project review, and judicial review.

The public generally shares this view as evidenced by the overwhelming rejection
of Amendment 24 in Colorado and of Proposition 202 in Arizona in the November
2000, elections. A specific development proposal that is consistent with the com-
prehensive plan and development regulations is also consistent with the greater
public’s “vision” for the future. It does violence to this vision when we open the ap-
peal process liberally to active special interests, no matter how well intentioned, and
permit them to derail worthy projects that do not comport with their particular vi-
sion. A community cannot achieve its vision of “smart growth” without a smart proc-
ess that preserves and protects its adopted vision from naysayers in the community.

Major issues decided at the comprehensive planning and zoning stage, such as
use, density or intensity, should not be revisited in the post-zoning site-specific pro-
ceeding unless the application does not comply with these decisions. It is critical
that this principle be recognized in the Guidebook. Otherwise, there will be no pro-
tection or political cover for decisionmakers from the onslaught of entrenched
growth opponents who reside in areas planned for growth. They could stop the pro-
posed growth allowed in the Master Plan, oppose adopted public policy and create
costly delays.

LEGAL ANALYSIS OF THE GUIDEBOOK’S APPROACH TO STANDING

o After previously acknowledging that “aggrieved” status (with the twin elements
of special harm or injury distinct from any harm or injury caused to the public gen-
erally) should be the primary criterion in determining one’s standing to petition for
judicial review of a land use decision, the final draft Guidebook guts any such re-
quirement. First, the definition of “aggrieved” in Section 10-101 has been revised
to make both “special” and “distinct from any harm or injury caused to the public
generally” optional. The principal definition now requires merely an undefined gen-
eralized showing of “harm or injury” in order for one to have standing. (This is simi-
lar to the discredited “may be prejudiced” test advanced in prior drafts, and is also
contrary to the understandings reached at the Directorate’s final meetings on Sep-
tember 23—24, 2001.)

¢ Second, Section 10-607(4) now broadly allows “all other persons” who partici-
pated by right in an administrative review or who were “parties to a record” to seek
judicial review without any showing of aggrieved status. This appears to be based
upon comments by the Staff in an October 12, 2001, Memorandum to Directorate
members suggesting that a showing of aggrievement on judicial review is unneces-
sary in a record appeal when the challenger has already been deemed to be ag-
grieved by the local government agency (October 12, 2001, Memorandum, p. 5). This
view is contrary to established legal precedent, since it is within the purview of the
court (not the administrative agency whose decision is under review (to determine
whether or not the challenger is aggrieved. The court’s authority cannot be usurped
by an agency determination regarding aggrieved status. See, e.g., Sugarloaf Citizens
Assn. v. Department of Environment, 686 A.2d 605 (Md. 1996), discussing the dif-
ference between administrative standing before an agency and the requirement for
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standing to challenge the agency’s decision in court. While the former rule is not
very strict, “judicial review standing” requires that one be both a party before the
agency and “aggrieved” by the agency’s final decision (i.e., specifically affected in a
way different from the public at large). Determination of judicial review standing
is exclusively a judicial function and the court need give no deference to the agency’s
finding in this regard. Id. Section 10-607(4) is a legally flawed criterion, which effec-
tively allows the administrative agency whose decision is under review to determine
who shall be “aggrieved.”

¢ Third, Section 10-607(5) allows “any other person,” including persons who have
skipped the agency proceedings altogether, to seek judicial review merely upon a
showing that they are “aggrieved” under the expansive new definition of that term
in Section 10-101.

e Treatise writers favor the traditional aggrievement standard. As can be seen
from the following examples, the views expressed herein regarding Sections 10-101
and 10-607 (4) and (5) are shared almost universally by treatise writers and courts.

¢ “Almost all State statutes contain the ‘person aggrieved’ provision but only
a minority extend standing to taxpayers . . . Under the usual formulation
of the rule, third-party standing requires ‘special’ damage to an interest or
property right that is different from the damage the general public suffers
from a zoning restriction. Competitive injury, for example, is not enough.
This rule reflects the nuisance basis of zoning, which protects property own-
ers only from damage caused by adjacent incompatible uses. Although the
special damage rule is well entrenched in zoning law, a few courts have
modified it. New Jersey has adopted a liberal third-party standing rule that
requires only a showing of “a sufficient stake and real adverseness.” Daniel
M. Mandelker, Land Use Law §8.02 at 337 (4th ed. 1997) (emphasis added)
(citations omitted).

¢ The requirement that a person must be ‘aggrieved’ in order to appeal from
the board of adjustment to a court of record was originally included in the
Standard State Zoning Enabling Act and has been adopted by most of the
States. See Kenneth H. Young, Anderson’s American Law of Zoning §27.09
(4th ed. 1997).

¢« “To be a person aggrieved by administrative conduct, it is necessary to have
a more specific and pecuniary interest in the decision of which review is
sought. A Connecticut court said that in order to appeal, plaintiffs are re-
quired to establish that they were aggrieved by showing that they had a spe-
cific, personal and legal interest in the subject matter of the decision as dis-
tinguished from a general interest such as is the concern of all members of
the community and that they were specially and injuriously affected in their
property or other legal rights.” Id., §27.10 at 523-24 (Citations omitted.)
(Emphasis added.)

e Case law in many jurisdictions is in accord with the special injury rule. See,
e.g., Hall v. Planning Comm’n of Ledyard, 435 A.2d 975 (Conn. 1980); DeKalb v.
Wapensky, 315 S.E.2d 873 (Ga. 1984); East Diamond Head Ass’n v. Zoning Bd. Of
Appeals of City and County of Honolulu, 479 P.2d 796 (Haw. 1971); Sugarloaf Citi-
zens Ass’n v. Department of Env’t, 686 A.2d 605 (Md. 1996); Bell v. Zoning Appeals
of Gloucester, 709 N.E.2d 815 (Mass. 1999); and Copple v. City of Lincoln, 315
N.W.2d 628 (Neb. 1982).

e In view of these and other long established precedents for establishing
aggrievement as the standard for participating in the proceedings of local govern-
ment agencies and thereafter, for challenging their decisions in court, it is dis-
appointing that gaping loopholes have been inserted in the Guidebook that (a) allow
persons who are not aggrieved to gain standing before agencies and thereafter in
court to contest an agency decision (§ 10-607(4)), and (b) allow other persons, includ-
ing adjacent residents (thus prima facia aggrieved (to bypass the agency proceeding
altogether and hold their challenge for court (§ 10-607(5)).

RECOMMENDED SOLUTION

Avoiding Reopening of Settled Issues

To avoid reopening issues settled in the adoption of a comprehensive plan, a ninth
item should be added to Section 10—207 (Record Hearings) to state that when any
site specific development application is submitted for review under this section with-
in 6 years of the adoption or amendment of the plan, major issues such as land use,
density or intensity shall not be reargued or reconsidered. The only limited excep-
tions to this prohibition should be if the proposed use of the site is not in accordance
with the plan, or if the density or intensity proposed for the site exceeds that in
the plan and applicable zone.
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This is based on the sound premise that the site-specific proceeding should not
become a forum to reopen debate on the community’s already decided broad land
use and growth policies. See J. Tryniecki, Land Use Regulation: A Legal Analysis
and Practical Application of Land Use Law 323 (American Bar Assn. 1998).

Standing to Seek Judicial Review

Items (4) and (5) of Section 10-607 (Standing and Intervention) should be deleted
and new Sections 10-607 (4) and (5) should be added to provide that only those per-
sons who both participated in the record hearing and are aggrieved (i.e., will suffer
special harm or injury distinct from that caused to the public generally) by the land
use decision has standing to intervene in the land use decision.

Supplementation of the Record

In a proposal that closely mirrors expanded standing, an optional provision in the
Guidebook would allow for expansion of the record by the court that hears a land
use challenge. Parties would be able to introduce new studies, new testimony and
new exhibits that were never made available to the local jurisdiction that issued the
land use decision in the first place. Neither would the applicant have had an oppor-
tunity to challenge, verify, or modify them in a deliberative process. Such a proposal
would turn courts into planning and zoning appeals boards, allowing them not only
to second guess a local decision, but to make a decision entirely on their own with
no deference to local concerns.

In the final meeting of the Directorate, it was my understanding that the com-
mentary would be modified to include a statement that remand is preferable to sup-
plementation where the evidentiary record is inadequate. The statement added to
the October 2001 Draft of the Guidebook leaves the issue ambiguous and open to
interpretation that is destructively broad.

Section 10-613 and the commentary preceding it address the pros and cons of
courts supplementing the record. The commentary mentions such factors as time,
fairness, cost, experience, etc. that should be weighed but neglects one very impor-
tant consideration that I believe may override the others. That is the importance
of maintaining a separation of power between the legislature and the judiciary. It
is acknowledged that local legislative bodies may be subject to political pressure, but
that is the essence of representative democracy. In our system of government, it is
the job of legislative bodies to debate public policy and in the end to make decisions
that reflect the dominant view. In contrast, the job of the judiciary in record appeals
from decisions of local government legislative and administrative bodies is to review
the decisionmaking process to ensure fairness, to see that the decision is in accord-
ance with the law, and to review the record based upon a reasonableness standard
(i.e. substantial evidence/nor clearly erroneous), but not to substitute its judgment
for that of the local government decisionmaker.

I believe subsections 10-613(1)(d) and 10-613(2) blur the distinction between the
acts of local government legislatures and administrative bodies on the one hand and
the judiciary on the other and permit the judiciary to usurp the proper role and
powers of these bodies. Land use decisions are by nature political decisions, thus
the proper places for the resolution of competing views are the local legislature,
planning board, or board of appeals, not the courtroom. If, upon review of the
record, 1t is found that the decisionmaker did not consider essential information, the
judge should remand the case back to it with instructions to consider the missing
information and then make the decision. In our view judges should strongly resist
the urge to rule on the substantive merits of a land use controversy. Unlike other
cases that come before a judge, there may be no “right” or “wrong” in land use. In-
stead, the question is likely to be, “what decision provides the greatest good for the
greatest number?” and that is the business of the local legislative body.

LEGAL ANALYSIS OF SUPPLEMENTATION ISSUES

¢ Courts conducting “record reviews” of land use decisions should exercise judicial
restraint, particularly with respect to agency findings of fact on evidentiary matters,
and should not allow the record to be supplemented with additional substantive evi-
dence on appeal, or take other actions that would usurp the traditional authority
of local government in the land use approval process. The Guidebook would broadly
allow supplementation of the record by reviewing courts, a dangerous precedent as
it would make the court—not the local government—the final decisionmaker in land
use cases.?

¢ The most objectionable provision is Optional Section 10—613(1)(d), which states
that a reviewing court “may supplement the record with additional evidence” if it
relates to “matters indispensable to the equitable disposition of the appeal.” This is
an open-ended invitation to abuse.
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« Treatise writers and court decisions have narrowly construed the role of courts
on judicial review.

¢ “The local government, not the court, should be the final decisionmaker in
land use cases. Generally, the judge’s role in land use litigation is “to provide
a forum for serious and disinterested review of the issues, sharply limited
in scope but independent of the immediate pressures which often play upon
the legislative and administrative decisionmaking processes.” Williams,
American Land Planning Law §4.05 at 100 (1988 Revision) (emphasis
added).

¢ Historically, reviewing courts have emulated the Uniform Administrative
Procedure Act by limiting their review of an agency action to the question
of whether that action was arbitrary, capricious, unreasonable or illegal.
Where the agency record is inadequate to support its action, the proper prac-
tice is to remand the matter to the agency for rehearing and redetermina-
tion. Carbone v. Weehawken Township Planning Bd., 421 A.2d 144 (N.J.
Super. 1980). See also, Yokely’s Law of Subdivisions § 69(c) (2d ed. 1981). See
also, Kenneth H. Young, Anderson’s American Law of Zoning §27.29 at 605
(4th ed. 1997): (“Reviewing courts say they are not superzoning boards and
that they will not weigh the evidence.”)

¢ These authorities and numerous other reported cases reflect the overwhelming
consensus that an appellate court or a trial court should not be second-guessing an
administrative finding.

e Federal Circuit.—SFK USA Inc. v. United States, No. 00-1305, 2001 WL
567509 (Fed. Cir. May 25, 2001) (Where an administrative agency defends
its decision before reviewing court on the grounds it previously articulated,
the court’s obligation is clear: it reviews the agency’s decision under Admin-
istrative Procedure Act (APA) and any other applicable law, and based on
its decision on the merits, it affirms or reverses, with or without a remand.
5 U.S.C.A. §551 et seq.);

¢ State Courts.—Numerous State courts, including courts in California, Con-
necticut, Maryland and Pennsylvania, hold that the scope of judicial review
is narrow; that remand is the appropriate remedy when an agency has ap-
plied the wrong legal standard; and that the court should not substitute its
judgment for that of the agency.

Recommended Solution.—Delete optional §10-613(1)(d) and §10-613(2) as au-
thority for a court to supplement the record.

Sanctions for Inconsistency and Lack of Periodic Review

The desire for some “stick” to compel local governments to comply with State stat-
utes regarding consistency of regulations with plans and for periodic reviews of
plans and regulations is understandable. However, I have made known my opinion
on several occasions that the sticks proposed—voiding and loss of the presumption
of reasonableness of local land development regulations—are poor ones. This ap-
proach unfairly jeopardizes the status of development approvals already issued or
under review, threatens the stability of the land development process, and intro-
duces unacceptable risk into development financing.

LEGAL ANALYSIS OF SANCTION PROVISIONS

¢ Unwise sanctions are imposed for failure of local governments to timely meet
statutory milestones, i.e., failure to:

adopt regulations consistent with the comprehensive plan (§ 8-104);

review development regulations (§ 8-107);

update development standards (§ 8-401); and

record the comprehensive plan and regulations in the GIS Index (§ 15-202).

¢ Missing these milestones has the effect of making local government regulations

or comprehensive plans “void,” “voidable,” “not effective;” or subject to losing their

“presumption of reasonableness.” These are strong terms with serious legal implica-

tions that can place the regulatory framework in legal limbo and undermine the

process by which land development is reviewed and financed. The following state-

ments illustrate why.

¢ “We recognize the uncertainty and possible chaos that might accompany in-

validation of the County’s existing zoning scheme.” Pennington County v.
Moore, 525 N.W.2d 257, 260, n.3 (S.D. 1994).

¢ Void conditions are subject to collateral attack at any time. Elkhart County

Bd. of Zoning Appeals v. Earthmovers, Inc., 631 N.E.2d 927, 931 (Ind. Ct.
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App. 1994); Sitkowski v. Zoning Bd. of Adjustment of Borough of Lavalette,
569 A.2d 837 (N.J. Super. Ct. App. Div. 1990).

* Avoidable provision is “valid until annulled and is “capable of being affirmed
or rejected at the option of one of the parties.” Black’s Law Dictionary 1569
(1979).

¢ “The importance of the presumption [of validity] is that it formally fixes the
responsibility for planning policy in the legislature, and prompts a reviewing
court to exercise restraint. Anderson’s American Law of Zoning §3.13 at 117
(4th ed. 1996).

¢ Ching v. San Francisco Bd. of Permit Appeals (Harsch Inv. Corp.), 60 Cal.
App. 4th 888 (Cal. Ct. App. 1998) (statute imposed 90-day limitations period
for attacking a local zoning decision).

“The clear legislative intent of this statute is to establish a short limitations
period in order to give governmental zoning decisions certainty, permitting
them to take effect quickly and giving property owners the necessary con-
fidence to proceed with approved projects.” Id. at 893. (Emphasis added.)

¢ The October 2001 Draft has addressed these concerns with respect to Section
8-107. However, the same defects in Sections 8-104, 8-401, and 15-202 remain
unaddressed.

Recommended Solution: The section entitled Consistency of Land Development
Regulations with Local Comprehensive Plan states that actions not consistent with
the comprehensive plan shall be voidable. This section should not provide that a
failure to comply with timeframes for updating comprehensive plans will affect the
validity of any land development regulation or land use action of the local govern-
ment.

The Section on Uniform Development Standards should not provide that the fail-
ure of State planning agencies to conduct a timely general review and report of uni-
form development standards will result in the standards loosing their presumption
reasonableness. This section should state that failure to file a timely report as re-
quired by this section shall not affect the validity or presumption of reasonableness
of existing uniform development standards, nor of permits issued pursuant to such
standards.

Section 15-202 (Recordation Requirements) should not suggest that the failure to
comply with recording requirements will render comprehensive plan, subplans, and
land development regulations “not effective.” Instead, this section should state that
the failure to comply with the recording requirements of this Chapter shall not af-
fect the validity, effectiveness or presumption of correctness of any plan or land de-
velopment regulation.

Exhaustion of Remedies

An essential element of smart process is a means of establishing when the ap-
proval process has run its full course and a land development decision is final. If
the decision process is open-ended and lacks closure, then it is also unpredictable.
Unpredictability adds delay and risk, and the costs associated with risk and delay
are ultimately paid by consumers as well as by taxpayers.

I applaud the authors of the Guidebook for the needed and progressive reform
proposed in Section 10-603 on the finality of land use decisions. Unfortunately, this
important reform is contradicted and negated by the provisions of Section 10-604,
Exhaustion of Remedies. To support the provisions on finality the Guidebook should
have provided here for streamlined qualification for appeals and made clear that in
normal circumstances an applicant need only apply for remedies that are actually
available. The Guidebook also fails to consider and include among its criteria for fi-
nality important guidelines from the Supreme Court’s recent decision in Palazzolo
v. Rhode Island.

LEGAL ANALYSIS OF ADMINISTRATIVE EXHAUSTION

e The well-conceived ripeness reforms (§¢ 10-201, 10-202, 10-203, 10-210, and 10-
603) may have been undone by overly complex requirements for exhaustion of rem-
edies. The Model requires an applicant to exhaust three additional remedies after
the initial agency decision before seeking judicial review (§10-604). (This has al-
ways been a “ripe” area for abuse of process.)

¢ Unless the administrative remedy is futile or inadequate, applicants must:
appeal for administrative review (§ 10-209);
apply for a conditional use (§ 10-502); and
seek a variance (§ 10-503).
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¢ Exhaustion of these “remedies” could add years to the review process and ef-
fectively gut the ripeness reforms. This, on top of a growing trend in State
courts to apply the draconian ripeness standards used in Federal courts. See
Daniel R. Mandelker, Land Use Law §8.08.10 (4th ed. & Supp. 2000).
Professor Mandelker, although a self-described “regulatory hawk”, has long
been a critic of abusive practices in agencies and courts regarding the final-
ity doctrine as espoused in Williamson County Regional Planning Commis-
sion v. Hamilton Bank, 473 U.S. 172 (1985). See Testimony of Daniel R.
Mandelker regarding H.R. 1534 before the House Judiciary Committee, Sub-
committee on Courts and Intellectual Property, September 25, 1997. See also
Amicus Brief of the American Planning Association in Suitum v. Tahoe Re-
gional Planning Agency, 117 S. Ct. 1659 (1997). This portion of APA’s brief
was later “repudiated” by APA in its testimony to Congress opposing H.R.
1534. See letter of September 16, 1997, from APA President, Eric Damian
Kelly, to the Honorable Henry J. Hyde, Chair, House Judiciary Committee.
These practices have made it virtually impossible for Fifth Amendment
Takings claimants to gain access to Federal courts. See J. Delaney and D.
Desiderio, Who Will Clean Up The Ripeness Mess? A Call for Reform so
Takings Plaintiffs Can Enter the Federal Courthouse, 13 Urb. Law. 195

(1999).
Public agency abuse of the land use review process has long been a concern.
An excellent discussion and compilation of some of the numerous com-
mentaries on this serious problem may be found in the June 2001 issue of
Zoning and Planning Law Report. See Rodney L. Cobb, Land Use Law:
I\N/IarTed by Public Agency Abuse, Zoning and Planning Law Report, Vol. 24,

0. 6.

e Palazzolo: The Supreme Court’s Latest Statement on Ripeness
In Palazzolo v. Rhode Island, 121 S.Ct. 2448 (2001), which is not mentioned in
the October 2001 Draft’s commentary on Section 10-604, six members of the U.S.
Supreme Court provided important direction on the issue of ripeness. The Court
stated:

“While a landowner must give a land-use authority an opportunity to exercise
its discretion, once it becomes clear that the agency lacks the discretion to per-
mit any development, or the permissible uses of the property are known to a
reasonable degree of certainty, a takings claim is likely to have ripened.”

Recommended Solution.—At the final meeting of the Directorate, I understood
that the final draft would be amended to add that an applicant should not have to
seek approval of a conditional use when such a use would not be practical for the
applicant. Instead, Section 10—604(1) uses the more ambiguous term “applicable” re-
garding both conditional uses and variances. The explanatory language states that
“if there is no conditional use provision applicable to the property” as zoned, the ap-
plicant does not have to seek a conditional use before commencing judicial review.
This is not the problem I was concerned about. For example, an applicant seeking
approval of a 10-lot residential subdivision would not be interested in having to file
for a group home or medical clinic—even if available in the zoning ordinance. To
avoid abuse and unnecessary filing of applications, as discussed in Palazzolo, Sec-
tion 10-604(1) should be revised to delete the requirement to seek approval of a con-
ditional use (as provided in §10-502) and to limit the exhaustion requirement to
a practical remedy, which might be either an appeal for administrative review (§ 10—
209) or filing for a variance (§ 10-503).

Moratoria

Moratoria are indicators of planning failure. Clearly, absent some catastrophe or
unforeseeable event, a reasonable planning process should not lead to a pass where
growth is brought to a stop by fiat. But, catastrophes and unforeseen events do
occur from time to time, and the law in most States allows for temporary moratoria
to protect public health and safety. However, when the difficulty arises because of
a failure to plan or inadequate planning, those responsible should not escape the
consequences of their failure. Nor should the building industry and housing con-
sumers suffer from the failure of others to do their jobs properly.

It is recognized that local communities are often challenged by the impacts of
growth, particularly impacts on infrastructure. That is why it is so important to
plan for infrastructure at the same time the community is planning for the expan-
sion of population, jobs, and housing. While it is one thing to create a plan for the
provision of public facilities, it is another thing to finance and implement that plan.
Not every community does a good job getting infrastructure built. Other spending
priorities and pressure to keep taxes low make it difficult to keep up with infra-
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structure demands. Nonetheless, getting infrastructure built is a public sector re-
sponsibility. It is too easy to use moratoria to escape this responsibility.

The October 2001 draft deletes the provisions in the Guidebook that would have
permitted moratoria to be imposed on the grounds of “any significant threat to the
. . . environment,” and in lieu thereof inserts protection of the “general welfare” as
an additional ground for imposing moratoria. While “general welfare” is an improve-
ment over singling out “the environment” as one element of public policy that
should be allowed to trump other pressing public needs, such as affordable housing
and jobs, it is a broad standard that can be used to allow moratoria to be imposed
for virtually any reason. At the final Directorate meeting, it was agreed that the
“or the environment” standard would be excised wherever it appeared in the Guide-
book. This has apparently not been done. See, e.g., optional §8-604(4), which was
the section under discussion, let alone other possible sections in the Guidebook.

The Guidebook also permits moratoria while the government prepares, adopts or
amends comprehensive plans, historic preservation plans or land development regu-
lations, absent any looming threat to public health or safety (Section 8-604 (3)(b)
and (c)). The provisions for potentially indefinite, open-ended moratoria (see for e.g.,
Sections 8-604(3)(b) under Alternative 2, 8—-604(8) and 8-604(10)) are inappropriate.
Moratoria should be for a definite, fixed period, in no case to exceed 1 year.

Moratoria are serious, last-resort measures that should be judiciously applied.
When the legal criteria for moratoria are difficult to satisfy, an incentive is created
to plan more carefully. The whole point of the Growing Smart exercise is to change
and improve the level of planning, and incentives have a role in bringing that about.

Accordingly, a strict standard of “danger to public health and safety” that must
be established before a moratorium may be declared would be fitting. This standard,
observed by several States, reflects a public policy that moratoria are serious mat-
ters not to be used as a convenience, but as a last resort. While a moratorium may
stop the issuance of development permits, it has no effect on housing demand. Its
effect may thus be to direct growth outside the boundaries of the government that
declared the moratorium and thereby contribute to sprawl. For this reason, States
may wish to limit local governments’ power to use this tool by adopting a strict
standard. In addition, States may wish to adopt a strict standard to ensure that
local governments take seriously their responsibility to plan for and build infrastruc-
ture. If the standards for use of moratoria are set too low, then there is less incen-
tive to do a good job of planning. With proper planning, most conditions that might
give rise to use of moratoria should be avoidable. In rare cases, where even good
planning cannot prevent an unforeseen danger to public health and safety, the stat-
utory language in this alternative would permit limited use of a moratorium.

LEGAL ANALYSIS OF MORATORIA PROVISIONS

The Guidebook authorizes moratoria on a virtual open-ended basis (up to 1.5
years or more), and “planning moratoria” (up to 2 years or more) are also authorized
(§8-604). In addition, no meaningful restrictions on moratoria are provided in des-
ignated growth areas.

 In designated Smart Growth areas, moratoria should be:

limited to circumstances in which a serious threat to public health or safety
exists;

limited as to duration; and

the government entity imposing the moratorium should be required to imme-
diately address and resolve the problems giving rise to the moratorium. See
Westwood Forest Estates v. Village of S. Nyack, 244 N.E.2d 700 (N.Y. 1969).

¢ Moratoria are not part of the planning and zoning process. Rather, they are
often the result of a failure to properly plan.

¢ “Planning moratoria” should generally be prohibited or severely limited.

“Even construing the provisions of the [enabling act] liberally, we find that
the power to enact a zoning ordinance, for whatever purpose, does not nec-
essarily include the power to suspend a valid zoning ordinance to the preju-
dice of a land owner . . . More significantly, the power to suspend land devel-
opment has historically been viewed in this Commonwealth as a power dis-
tinct from and not incidental to any power to regulate land development. Ac-
cordingly, as the [enabling act] is silent regarding land planning through the
temporary suspension of development, we decline to condone a municipality’s
exercise of such power.” Naylor v. Township of Hellam, 773 A.2d 770 (Pa.
2001) (emphasis added).

¢ Moratoria raise takings issues as well. See D.R. Mandelker and J.M. Payne,
Planning and Control of Development, Cases and Materials 642 (5th ed. 2001).
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¢ Significantly, on June 28, 2001, the U.S. Supreme Court granted certiorari in
the case of Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency,
228 F.3d 998 (9th Cir. 2000), cert. granted, 121 S.Ct. 2859, 150 L. Ed. 2d 749 (U.S.
June 28, 2001). Certiorari was granted on the question “[w]hether the Court of Ap-
peals properly determined that a temporary moratorium on land development does
not a constitute a taking of property requiring compensation under the takings
clause of the United States Constitution.”

Recommended Solution.— Delete Alternative 1 in § 8-604(3), as it would authorize
moratoria to be imposed for virtually any reason.

Delete Alternative 2 in §8-604(3), particularly §§8-604(3)(b) and (c), allowing
planning moratoria of 2 years (or more). Planning moratoria should not be allowed,
and if allowed, should never exceed 6 months.

Revise §8-604(8) to limit extensions of moratoria (other than planning moratoria,
which should not be extended (to not more than one 6-month period, and only upon
a finding of “compelling need” as defined in §8-604 Alternatives (2)(d) and (3)(b).

Delete § 8-604(10)(a) and (b) which allow State or local governments to impose ad-
ditional “temporary moratoria” upon already issued permits or to adopt “temporary
policies” against approving zoning map amendments. Alternatively, these additional
restrictions should only be imposed upon a finding of “compelling need” as defined
in §§8-604(2)(d) and (3)(b).

Vested Right to Develop

Traditional late vesting rules in effect in most States are out of date and unfair.
These require issuance of a building permit and commencement of construction (or
other acts of reliance) in order for rights to vest. Late vesting rules do not recognize
the complexity of the modern regulatory environment, or the difference between a
single building project on the one hand, and long-term land development or multi-
building projects on the other. Statutory reform is urgently needed in this area and
the Guidebook has taken steps to provide it. Vesting of development rights should
be recognized earlier in the process, such as at the time of subdivision or site plan
approva%, or at the time of filing of a complete application for subdivision/site plan
approval.

A legally vested right to develop land is essential to the stability of development
processes and real estate markets. The Guidebook, in Section 8-501, provides two
alternatives. The first alternative is a vesting model that establishes a vested right
to develop (which includes design, planning and preparation of the land for develop-
ment, as well as construction) as soon as a complete development application is
filed. The second alternative has been modified from the previous second alternative
that required the issuance of a permit and “substantial and visible construction” to
one that allows vesting based upon “significant and ascertainable development” pur-
suant to a development permit. This is much more equitable than the original sec-
ond alternative since it appears to recognize expenditures (and other acts of reli-
ance) based on the development of the property, rather than merely on construction
of one or more buildings. The development process, from design to approval to con-
struction, is significantly more complex today than it was 50 years ago.

Although the proposed first alternative allowing vesting to occur upon submission
of a complete application is laudable and is recognized in some States, it may be
more reform than some other States are willing to undertake. Thus, the second al-
ternative proposed in the October 2001 Draft is also appropriate if it is interpreted
as recognizing vested rights based upon development work pursuant to appropriate
approvals, rather than upon construction of a building or buildings pursuant to a
building permit. (See Legal Analysis.)

LEGAL ANALYSIS OF VESTING PROVISIONS

¢ In today’s world, the land use regulatory process has become increasingly elon-
gated and complex, with environmental permitting often overlaying the traditional
review process, regulations proliferating, more reviewing agencies in the mix, and
more public hearings. All of these factors, and the increasing uncertainty that ac-
companies them, have led to a serious problem, particularly for long-term, multi-
building projects, which must receive many development approvals before the first
building permit is obtained. The design and approval phases of any development,
particularly one which involves multiple buildings, is time consuming and expen-
sive. Before a single footing is poured, architects and experts must be hired, attor-
neys retained, engineering started, a series of regulatory systems navigated, equip-
ment leased, materials ordered, financing arranged and site development work com-
menced. Thus, it is appropriate that “development” activity pursuant to government
approvals, and not merely “construction” of a building or buildings pursuant to a
building permit, be the criterion for recognizing vested rights.
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* However, it must be noted that the Guidebook’s definition of “development per-
mit” lists a number of approvals, including a “building permit” (§ 10-101), could be
interpreted to apply solely to a building permit. If this were to be the interpretation,
the language would have the exact opposite effect of what was intended, which was
to suggest an early vesting rule that recognizes the huge expense and commitments
required to prepare a development plan and proposal. Thus, the revised second al-
ternative in Section 8-501, if it were to be interpreted to be applicable only to a
building permit, could also be construed as authorizing a late vesting rule (similar
to the common law vesting rule in effect in approximately 30 States (that would not
confer vested status on a project until after a building permit has been issued and
significant and ascertainable construction thereunder has occurred. This would be
a draconian imposition of the rule in today’s multi-layered regulatory environment
because it ignores the often numerous development approvals that a project may
have previously received and implemented. If applied in this manner, the revised
section relating vested status to significant and ascertainable development pursuant
to a development permit would not affect meaningful reform and instead would only
embalm the status quo. (Unfortunately, the Guidebook’s definition of “development
permit” does not include preliminary subdivision plans.)

* Approximately 12 States have enacted vesting laws, several of which recognize
one’s right to proceed with development under the law in effect at the time of ap-
proval of a site-specific application, such as a preliminary subdivision plan. Other
States’ laws (e.g., Connecticut) allow vesting even earlier, such as at the time of sub-
mission of the initial development application. Both of these approaches are reason-
able.

¢ Maryland is cited in the Guidebook as a primary source of the late vesting rule,
which is as it should be, since Maryland’s “very late” vesting rule is among the most
inflexible in the country. Indeed, Maryland courts have not recognized vested rights
under this rule even in circumstances where the landowner’s failure to acquire the
requisite building permit and commence construction is the result of previously ad-
judicated or acknowledged unlawful conduct of the government. See, e.g., Sycamore
Realty Co. Inc. v. People’s Counsel of Baltimore County, 684 A.2d 1331 (Md. 1996);
Rockuille Fuel & Feed Co. v. Board of Appeals, 291 A.2d 672 (Md. 1972).

Recommended Solution.—Retain Alternative 1 and revise Alternative 2 to clarify
that vesting upon commencement of ascertainable development does not require
that the project must have received a building permit. Amend the definition of “de-
velopment permit” in Section 10-101 to include preliminary subdivision plans or
plats. Commonly, most of the detailed (and expensive) engineering design work
must be accomplished in preparation at the preliminary plat stage.

Third-party Initiated Zoning Petitions

I strongly object to subsections 8-103(1)(d) and (e), which allow new land develop-
ment regulations (and zoning changes) to be initiated either by petition of owners
of record lots constituting “561 percent of the area that is to be the subject of the
proposed ordinance,” or by petition of a stated minimum number of “bona fide adult
residents of the local government [sic]l.” At the final Directorate meeting, it was in-
dicated that the text would include a statement that petitions of this nature should
be disfavored.

The language that has been added does not adequately convey that the initiative
process is extremely destabilizing to orderly planning and social equity and under-
mines settled planning and zoning decisions. It is all the more so when it can be
accomplished by a mere plebiscite of a neighborhood. Neighborhood plebiscites to ef-
fect zoning changes are unlawful in many States. See, for example, Benner v.
Tribbit, 57 A.2d 346 (Md. 1948). There is an excellent discussion of this problem
in the case of Township of Sparta v. Spillane, 312 A.2d 154 (N.J. Super. 1973). The
fact that a minority of States authorizes the initiative process through their con-
stitutions or State enabling laws by no means establishes the wisdom of this proc-
ess, or its value in achieving the goals of Smart Growth. It is helpful that the final
draft has been amended to recognize this point.

LEGAL ANALYSIS OF THIRD PARTY ZONING PETITIONS

¢ The Guidebook acknowledges that some States authorize land development reg-
ulations to be initiated:
¢ By 51 percent or more of record lot owners “in the area that is to be the
subject of the proposed ordinance” (§ 8-103(1)(d)), or
¢ By “petition of a minimum percentage of bona fide adult residents” of the
jurisdiction (§ 8-103(1)(e)).
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Allowing local land use regulations to be enacted via voter initiative or by a neigh-
borhood plebiscite can completely destabilize the land use regulatory process and pro-
mote exclusionary zoning. The fact that the local legislative body would make the
final decision regarding enactment of the proposed legislation does not ameliorate
the mob hysteria that often accompanies such initiatives. See, e.g., City of Eastlake
v. Forest City Enterprises, 426 U.S. 668 (1976), United States v. City of Black Jack,
508 F.2d 1179 (8th Cir. 1974), cert den., 422 U.S. 1042 (1975). Neighborhood plebi-
scites are often used to affect the civil rights or property rights of others.

¢ Of course, initiatives that are authorized by State Constitutions are likely be-
yond the reach of remedial legislation. However, the Model should not encourage the
use of initiatives as they have been almost universally criticized as antithetical to
good governance and good planning. See, e.g., David Broder, Democracy Derailed—
Initiative Campaigns and the Power of Money (Harcourt) (author is a senior col-
umnist for the Washington Post).

¢ Criticism of the initiative as a tool for planning and zoning has been particu-
larly harsh and widespread. See, e.g., Nicholas M. Kublicki, Land Use by, for, and
of the People: Problems with the Application of Initiatives and Referenda to the Zon-
ing Process, 19 Pepp. L. Rev. 99, at 104, 105, 155, 157-158 (1991).

. Colurts have been equally suspicious of the initiative and referendum. See, for
example:

Township of Sparta v. Spillane, 321 A.2d 154, 157 (N.J. Super. 1973) (“Among
other things, the social, economic, and physical characteristics of the community
should be considered. The achievement of these goals might well be jeopardized
by piecemeal attacks on the zoning ordinances if referenda were permissible for
review of any amendment. Sporadic attacks on a municipality’s comprehensive
plan would tend to fragment zoning without any overriding concept.”). To the
same effect are: Benner v. Tribbit, 57 A.2d 346, 353 (Md. 1948); Leonard v. City
of Bothell, 557 P.2d 1306, 1309-10 (Wash. 1976); City of Scottsdale v. Superior
Court, 439 P.2d 290, 293 (Ariz. 1968).

Recommended Solution.—Delete §8-103(1)(d) authorizing ordinance text and map
amendments to be “initiated” by 51 percent of the owners of lots of record in “the
area” that is to be the subject of the proposed ordinance, and replace it with a new
§8-103(1)(d), which would allow owners of lots of record to apply to the local gov-
ernment legislature for regulatory relief in situations affecting their property or the
general community. The local government would retain the discretion whether to ac-
cept or consider the amendment application.

Of course, a landowner’s right to seek redress of a site-specific problem through
legislation (such as a zoning text amendment) would not absolve the local govern-
ment from evaluating the proposed amendment on the basis of whether it would
promote the health, safety, and welfare of the general public.

Similarly, optional Section 8-103(1)(e), authorizing a specified percentage of adult
residents of the local government to petition for ordinance amendments, should be
deleted. If a single category, or a group of citizens, have a meritorious case for
amending an ordinance, they can pursue it under §§8-103(1)(a), (b) and (c) by con-
vincing their legislative body or planning agency of the merits of their proposal. If
tllley are dissatisfied with the outcome, they can voice their displeasure in the next
election.

Designation of Critical and Sensitive Areas

The Guidebook defines “critical and sensitive areas” as those areas that contain
or constitute natural resources sensitive to excessive or inappropriate development.
(Section 9-101(3)(c)). This definition is extremely broad. All areas can contain or
constitute some natural resource. Certainly, any undeveloped property could easily
be categorized as containing or constituting a “natural resource.” In fact, no defini-
tion of “natural resource is provided within the text. Furthermore, the Guidebook
definition refers to “excessive or inappropriate development” but does not attempt
to define what these terms mean. Without a clear, concise definition, any develop-
ment could be identified as “excessive or inappropriate.” Such lack of clarity or of
any definition altogether could easily allow a local government to restrict any type
of development in any area.

The Guidebook language provides that local governments can opt out of adopting
regulations for critical/sensitive areas if all critical/sensitive areas in their jurisdic-
tion are designated as areas of “state” critical concern (Section 9-101(1)). However,
just as importantly, the local government should be able to avoid adopting regula-
tions for critical/ sensitive areas that have been designated as “critical” by the Fed-
eral Government. For example, the U.S. Endangered Species Act of 1973 (ESA) re-
quires the Federal Government to designate “critical habitat” for endangered or
threatened species. The ESA provides extensive protection of “critical habitat.” The
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ESA requires an applicant to apply for a permit from the Fish and Wildlife Service
(FWS) or National Marine Fisheries Service (NMFS) if their action will likely im-
pact an endangered or threatened species (which would likely occur in an area des-
ignated as critical habitat). The Act also requires projects within critical habitat,
needing a Federal permit, approval or funding to go through a consultation process
with FWS or NMFS. If the outcome of the consultation determines that the activity
will likely adversely affect the survival and recovery of the species, the applicant
will be required to minimize or mitigate the impacts of the activity.

Recommended Solution.—Provide a definition for “natural resources” similar to
the following: natural resources are plants, animals, or useful minerals indigenous
to a specific site that provide benefits not only to the owner of the site but to the
public generally and that the exploitation of which would have a detrimental effect
on the public welfare.

Amend the definition of “critical and sensitive areas” to include: lands and/or
water bodies containing natural resources and/or which are themselves natural re-
sources the exploitation of which would cause a threat to the public health, safety,
or welfare.

Provide a definition for “excessive or inappropriate development” similar to the
following: excessive or inappropriate development is grading, construction, or site
disturbance that is unlawful or not in compliance with duly adopted regulations or
not in compliance with duly issued permits.

Provide in Section 9-101(1) and/or in Section 7-202 (5) an opt-out provision for
lands designated as “critical” by the Federal Government.

CONCLUSION

While many of my comments have been frankly critical, hopefully they will be
perceived as constructive in their intent. Stuart Meck, his able staff, and important
outside consultants have produced an impressive and very useful piece of work. The
thoughtful and diligent work of a dedicated Directorate who read and commented
extensively and constructively on literally thousands of pages of text is not to be
overlooked. That the Guidebook can and should be made better is not a detraction
of the work as it stands, but rather on the broad scope and great complexity of the
undertaking. I consider it a privilege and a great learning opportunity to have been
allowed to work on the Growing Smart Directorate.

STATEMENT OF DON CHEN, EXECUTIVE DIRECTOR, SMART GROWTH AMERICA

Mr. Chairman, Ranking Member Smith, and Members of the Senate Committee
(én En\{lironment and Public Works, thank you for holding today’s hearing on Smart

rowth.

I am the Executive Director of Smart Growth America, a nationwide coalition of
more than 70 organizations, including the Enterprise Foundation, the League of
Women Voters for Smart Growth, American Farmland Trust, Natural Resources De-
fense Council, and the National Low-Income Housing Coalition. Together, we pro-
mote smart growth, a strategy of development that makes efficient use of natural
resources and infrastructure, revitalizes neighborhoods, keeps housing affordable,
protects farmland and open space, and provides people with more transportation
choices.

Smart Growth is a local issue that is driven by decisions made by individuals and
families. These include everything from a developer’s decision to build a variety of
residential, commercial and retail buildings near a transit station to a farmer or
fangher’s decision to sell development rights to boost the viability of working his
and.

Land use decisions are made locally, so many people naturally ask the question,
is there a Federal role in smart growth? The answer—unequivocally—is yes. Local
and individual land use decisions are influenced by incentives and policies that have
been made at the local, State and Federal levels. The Federal Government has had
an enormous impact on development patterns for decades, if not centuries. A 1999
Fannie Mae Foundation survey of leading urban scholars found the Interstate High-
way System and the Federal Housing Administration’s home mortgage insurance
program to be ranked as the top two influences in shaping American cities and met-
ropolitan development during the past half century.

The Federal Government has affected development patterns in the past, and will
continue to do so in the future. The real question is, what is the appropriate role?
There are four functions.

First, the Federal Government should share information about best practices, de-
cisionmaking tools, and research. State and local governments do not have the ca-
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pacity to identify, analyze or develop tools, such as complex predictive computer
models or urban planning software, nor should they need to reinvent the wheel in
search of practices and policies that will allow them to use their economic and nat-
ural resources more efficiently.

Federal agencies can assist States and communities by disseminating information
such as the Department of Housing and Urban Development’s new report on mod-
ern rehabilitation codes, entitled Smart Codes in Your Community: A Guide to
Building Rehabilitation Codes (August 2001). The report identifies and analyzes
State innovations that have yielded substantial smart growth benefits. For example,
in 1997 the State of New Jersey worked with developers, firefighters, building in-
spectors and environmental groups to adopt a ground-breaking rehabilitation code
to encourage the renovation of decaying buildings. This new code was necessary be-
cause in the past, rehabilitation codes were mainly derived from inflexible new con-
struction standards, which often required unreasonable overhauls of older buildings.
Within a year after these new codes were adopted, rehabilitation investment state-
wide rose by 8 percent. In the cities of Newark, Jersey City and Trenton, spending
increased by 60 percent, 83 percent and 40 percent, respectively. Gains in Newark
totaled $41 million. The strategy was so successful that other States, such as Mary-
land, are following suit. The HUD report catalogues these emerging building reha-
bilitation codes to help other States and localities address the widespread problem
of decaying or abandoned properties, a top priority for HUD Secretary Mel Mar-
tinez.

Rehabilitation codes and other smart growth tools are already being used nation-
wide to help communities make decisions on how their communities can grow. For
instance, PLACE3S (Planning for Community, Energy, Economic, and Environ-
mental Sustainability) is a set of predictive computer models developed by the De-
partment of Energy that helps communities understand how their growth and devel-
opment decisions can lead to better economic, community, and environmental out-
comes. It integrates planning, design, and quantitative measurement into a public
involvement process that is appropriate for both regional and neighborhood-scale
planning. PLACES3S evaluates how efficiently a community integrates land uses,
provides housing and jobs, transports people and materials, allocates public infra-
structure improvements, and uses other resources. It has proven to be an invaluable
component of many recent transportation and land-use planning projects across the
U.S. and is increasingly in demand.

For example, the city of Salem, Oregon is creating a city-wide preferred growth
strategy using the PLACE3S model. The city held a series of workshops to apply
three land use scenarios throughout Salem and analyze their impacts on nine neigh-
borhoods. Workshop participants were asked to create a number of alternative land
use scenarios that met a target range of housing and employment densities that
matched the city’s vision and principles for future population growth. The PLACE3S
model was used interactively to adjust the new scenarios in real time, compare them
against existing land uses and current zoning for each geographic location, and then
analyze the potential “livability” of a new land use alternative based on a predefined
set of community indicators, such as jobs/housing balance, annual vehicle miles
traveled (VMT) and air pollution costs.

In Lancaster County, Pennsylvania, several communities are currently engaged in
a strategic community planning process to create a regional comprehensive plan
that addresses the future of their communities. CommunityViz, a software tool de-
veloped by the Orton Family Foundation, allows planners, landowners, and inter-
ested citizens to create and manipulate a virtual representation of a town, and ex-
plore different land use scenarios and make informed decisions on issues that affect
their quality of life.

Mr. Chairman, I understand that you are interested in developing legislation to
catalogue community decisionmaking and visualization tools and provide assistance
to communities wishing to employ such tools. Smart Growth America would wel-
come the opportunity to work with you in that effort.

Second, the Federal Government should provide financial assistance to States and
localities to enable them to invest in practices and policies that they believe are in
the best economic and environmental interest of their citizens. A tangible example
of the Federal Government’s valuable role was a recent grant that the EPA provided
to the Envision Utah project, which enabled residents of the Greater Wasatch Area
to deploy state-of-the-art demographic projection and land use mapping techniques
to better plan for future growth. Using long-range planning and visioning tools,
project leaders determined that continued sprawling, low-density development
would result in a doubling of the Greater Wasatch Area’s urbanized land area. They
estimated that a smarter growth scenario featuring major investments in public
transit would save 171 square miles of open space, reduce the amount of driving
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by 2.4 million miles per day, decrease commute times by 5.2 percent, increase aver-
age speeds by 12.5 percent, and save the region $4.6 billion in infrastructure costs.
Under the leadership of Governor Mike Leavitt, the region is now pursuing the at-
tainment of these smart growth outcomes, which will likely include infrastructure
savings for the Federal Government as well as broad environmental benefits.

Third, the Federal Government should support smart growth innovations that
give local governments more flexibility in meeting Federal requirements. A great ex-
ample that merits replication is the Atlantic Station development in Atlanta, Geor-
gia, which applied smart growth principles to meet Federal air quality standards.
To be built on the site of the old Atlantic Steelworks, this 138-acre mixed-use tran-
sit-oriented development project had the misfortune of requiring a small bridge to
improve connectivity with the region’s transit and road network at a time when At-
lanta was under a federally mandated moratorium preventing investment in such
infrastructure. The moratorium was the result of Atlanta’s lapse in Federal air qual-
ity conformity-a necessary step to protect the public health. However, at the request
of the developer, the EPA’s technical staff determined that the site’s new neighbor-
hood would in fact reduce regional travel by 50 million miles per year because of
its excellent public transit access, walkability, and compact street design. In addi-
tion to reduced traffic, the project is expected to decrease air pollution and its inno-
vative stormwater management system will reduce the volume of polluted runoff.
The project’s smart growth benefits enabled the bridge construction to go forward
and led to EPA’s official guidance that allows smart growth developments to qualify
as Transportation Control Measures under the Clean Air Act.

Fourth, the Federal Government should get its own house in order so that its ac-
tivities support States and localities in their efforts to pursue smarter growth. The
Federal Government has a major presence in communities all across America, and
its daily operations should not interfere with State or local efforts to encourage
smart growth. This ranges from the location and design of Federal facilities, includ-
ing disposal of HUD foreclosed abandoned buildings, to offering Federal employees
a choice to receive either pre-tax parking or public transit benefits at equal cash
value. This committee has taken up the Federal facilities issue through its interest
in the Downtown Equity Act, introduced by Senator Leahy in the 106th Congress,
and which would require Federal offices to be located in existing business districts.
We hope that it will be reintroduced and that progress is made on this important
measure.

The Federal Government’s role in supporting smart growth has become increas-
ingly important, as rapid changes in development patterns overwhelm State and
local governments trying to keep up with rising demands for public services, facili-
ties and infrastructure. In particular, several trends underscore the need for Federal
action.

First, housing affordability remains a dire and persistent problem for an astound-
ing number of Americans. According to the congressionally established Millennial
Housing Commission, 28 million Americans do not have access to decent, affordable
housing. In 2000, the National Low-Income Housing Coalition reported that there
was not a locale in the United States where a full-time minimum-wage earner could
afford fair-market rent for a two-bedroom apartment. According to a new paper by
Anthony Downs, Senior Fellow at the Brookings Institution, affordable housing too
often exists in either declining neighborhoods that are geographically isolated from
opportunities, or in fringe ex-urban areas and require residents to spend a large
proportion of their income on car travel, which according to the Department of Com-
merce accounts for 40 percent of income for America’s lowest-wage earners. Another
new report from the Brookings Institution presents the academic evidence debunk-
ing the claim that smart growth and affordable housing are at odds. This paper
shows that good growth management policies increase affordable housing opportuni-
ties even in communities that are in high demand.

Second, traffic problems are stifling the economies of regions all across America.
Traffic congestion costs Americans $78 billion in lost time and wasted fuel, and the
average person spends 36 hours per year stuck in traffic. What we once referred
to as “rush hour” now lasts 3 hours and occurs twice a day. This hurts everyday
commuters, but it is especially harmful for low-income workers, who face the
unenviable choice between the costly ownership and operation of a car and public
transportation services that are inadequately funded to meet the public’s demands.

Third, consumer housing preferences are changing. According to a new study pub-
lished by the Fannie Mae Foundation, aging baby boomers will constitute a growing
proportion of homebuyers in the next decade, and many of them express a pref-
erence for compact, walkable neighborhoods over low-density conventional sprawl.
The report’s authors-two professors from the University of Southern California-esti-
mate that between 31 and 55 percent of active homebuyers will prefer this type of
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“smart growth” or “New Urban” development during the coming decade. Unfortu-
nately, the report’s authors are pessimistic about the ability of the market to meet
this growing demand because of the rigid finance, insurance, planning and regu-
latory conventions that facilitate sprawl development to the exclusion of other devel-
opment patterns. As a result, the construction or rehabilitation of compact, walkable
communities is a commonly unpredictable challenge, introducing the potential for
expensive delays resulting from approvals for zoning variances and neighborhood re-
sistance.

As a response to these trends, Americans are increasingly concerned about urban
sprawl and are seeking better choices for their communities. In the past 5 years,
large majorities of voters have approved hundreds of measures to raise funds for
open space and farmland preservation to protect valuable recreational areas, scenic
vistas, and biologically important habitats. In 2000, the Pew Center for Civic Jour-
nalism released a report that found runaway sprawl and traffic congestion to be
Americans’ top local concern. A poll released by Smart Growth America later that
year confirmed these conclusions, finding that large majorities of Americans are
willing to support specific smart growth measures, ranging from affordable housing
production to increased public transit funding. Even after the tragedies of Sep-
tember 11, voters from New Jersey to Colorado to California have indicated growth
management to be a top local concern. This week, a poll by the University of Toledo
will report that metro Toledans strongly support smart growth measures as well.

The bills being considered by this committee can offer better choices to commu-
nities that are grappling with these challenges. The Community Character Act, S.
975, and the Brownfield Site Redevelopment Assistance Act, S. 1079, are two pro-
posals that will help communities respond to the impacts of rapid changes in growth
patterns that have left some communities with dwindled populations and vacant
buildings, and still others with overcrowded schools and overburdened infrastruc-
ture. These two bills provide valuable assistance to States and communities to ad-
dress these issues in a manner that is appropriate for the Federal Government.

The Community Character Act offers assistance to State or tribal governments
who have identified a need to develop or update land use planning legislation, but
lack the capacity to do so. Appropriately, the Community Character Act does not
impose a mandate on States to update their land use plans. Instead, it offers State
and tribal governments financial assistance to help cover their costs of ensuring
broad public participation, researching and developing land use plans, integrating
State, regional, tribal or local plans with Federal land use plans, and acquiring tech-
nology to support their efforts.

S. 975 will help communities create a vision for the future, while leaving land use
and development decisions to State and local governments. In many places, part of
that vision for the future will include an effort to reinvest and encourage economic
development in existing communities. This committee has already shown great lead-
ership on this issue. Senator Chafee, I congratulate you and the entire committee
on the passage of the Small Business Liability and Brownfields Revitalization Act.
Smart Growth America was one of the first organizations to endorse S. 350, and we
were delighted to see President Bush sign the final bill into law.

The Small Business Liability and Brownfields Revitalization Act will make a tre-
mendous contribution to brownfield redevelopment by assisting in their clean-up
and providing liability relief. However, many of these sites are located in commu-
nities that have experienced such widespread disinvestment that their recovery is
dependent on additional economic stimulation. The Brownfield Site Redevelopment
Assistance Act, S. 1079, complements the recently signed brownfields law by tar-
geting assistance toward the development of public facilities and services, planning,
training and technical assistance to help communities overcome the burdens of
brownfield sites.

Smart Growth is about providing better choices for our communities. Across the
Nation, families are demanding more convenient, affordable and safe transportation
and housing options, communities want more tools for grappling with rapid change,
and civic leaders wish to have greater predictability in the business of development
and preparations for the future. The Federal Government has a responsibility to
aide States and localities communities by sharing information on best practices, pro-
viding financial and technical support to help communities respond to changing
growth patterns, and to be a good partner with State and local leaders. The Commu-
nity Character Act and the Brownfields Site Redevelopment Assistance Act both ad-
vance these goals to improve the quality of life of all Americans. Smart Growth
America supports both of these bills and looks forward to working with the com-
mittee to see their timely passage.
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STATEMENT OF F. GARY GARCZYNSKI, PRESIDENT ON BEHALF OF THE NATIONAL
ASSOCIATION OF HOME BUILDERS

Chairman Jeffords and members of the Environment and Public Works Com-
mittee, I am pleased to appear before you today to share the views of the National
Association of Home Builders concerning S. 975, the Community Character Act of
2001. My name is Gary Garczynski and I am the 2002 President of the National
Association of Home Builders. I am a homebuilder and developer from Woodbridge,
Virginia, and much of my business focuses on redevelopment of urban areas and the
inner ring of older suburbs. I am a past president of the Northern Virginia Trans-
portation Alliance and a founder of the Greater Washington Region Smart Growth
Alliance.

BACKGROUND

While we appreciate the efforts of this committee to address growth issues, NAHB
is opposed to the Community Character Act. This country will continue to grow and
NAHB has been working for years on how to grow “smart.” An emerging issue that
goes hand in hand with smart growth is population pressure. Projections based on
U.S. Census data show that the population segment between 25 to 64, the popu-
lation segment that accounts for the most household formation, will increase by
about 1.4 million per year over the next 10 years. Although every State will add
people in this segment, the States of California, Florida, Georgia, North Carolina,
Texas and Washington will account for half of the population growth. With the addi-
tion of approximately 800,000 immigrants per year, the number of households will
increase about 1.3 million per year for the next 10 years. To satisfy this demand,
and demand for the replacement of lost housing stock, home builders will have to
provide approximately 1.6 million new homes a year. The option to halt future
growth as a means of controlling present frustrations is unrealistic.

In an effort to address the short-term pressures of growth, the Community Char-
acter Act of 2001 provides funding incentives for Federal and State agencies to work
together toward implementing State land use plans. Although the legislation ac-
knowledges that land use planning is within the rightful jurisdiction of the State
and local governments, there are a number of alarming elements found in the bill.
There have been some modifications to the bill from its original form in the 106th
Congress, such as the recognition of the need for a range of housing choices in land
use planning. However, S. 975, taken in its totality, remains prescriptive and intru-
sive in character and for this reason unacceptable to the home building community.

CRITIQUE OF 8. 975

NAHB’s overall concern and objection to S. 975 is based upon an unwarranted
Federal intrusion into the State and local land use process. Further, there is insuffi-
cient emphasis on the critical and appropriate role of local government in land use
decisions. S. 975 emphasizes State land use plans, not just State support for local
land use planning. This legislation implies that all planning should take place on
a State or tribal government level, which is a top down approach to planning, and
negates the critical role of local jurisdictions in planning, regulating and managing
land resources. NAHB believes there needs to be adequate and improved coordina-
tion with local plans on all levels.

The Community Character Act authorizes the Secretary of Commerce, acting
through the Assistant Secretary of Commerce for Economic Development, to create
a Federal grant program to incentivize the updating of State land use planning. The
legislation presumes that the Secretary of Commerce, and the Federal Government,
has a better idea of the source of nationwide development pressures and the best
way to solve those problems. NAHB strongly believes that local citizens and local
governments are the best arbiters for what is the appropriate design for local land
use plans. As a builder, I work on a day-to-day basis with local and State officials
and community groups to plan development in a responsible and thoughtful man-
ner.

Section 4(a)(3) of the Community Character Act authorizes the Secretary of Com-
merce to give preference to a State that has “inadequate or outmoded land use plan-
ning legislation” and “is experiencing significant growth.” Unfortunately, the Sec-
retary is authorized to make a subjective judgment in an area where the Secretary
can claim no special expertise. In an effort to award these grants, the Secretary
would presumably establish a Federal definition of what constitutes “inadequate or
outmoded land use planning legislation” or a Federal definition for “significant
growth” and somehow apply those Federal definitions to State and local situations.
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The Secretary of Commerce can claim no particular expertise in the determination
of “significant growth” when comparing two or more areas of the country.

Additionally, under Section 4(a)(3), the Secretary is required by the legislation to
give favor to a State that will develop or revise their land use plan “consistent with
updated land use planning legislation.” I am fearful that this language authorizes
the Federal Government to develop “updated land use planning legislation.” Or per-
haps the Secretary is authorized to endorse a particular State’s land use legislation
as guidance. Authorizing the Secretary to use a particularly proactive State’s land
use legislation as a standard that embodies the concept of “updated” could lead to
the Federal endorsement of some land use plans that are both onerous and an ill-
fit for other States. But, because of the allure of Federal money, States might be
inclined to overlook the negative aspects of these onerous plans.

NAHB is pleased that S. 975 recognizes the need for a “range of affordable hous-
ing options” in any smart growth plan (Section 4(b)(1)(F)). Certainly, housing afford-
ability should be one of the goals of any local government. As we have seen in many
areas of the country, economic prosperity and job creation are often not accompanied
by affordable housing opportunities. Without the availability of decent, affordable
housing and the ability for citizens to live where they work, citizens are forced into
longer commuting times and longer distances from goods and services.

Of particular concern to NAHB is the condition of grant eligibility found in Sec-
tion 4(b)(6). Under this section, the Secretary of Commerce is required to favor
grant applicants which include “approaches to land use planning that are consistent
with established professional land use planning standards.” Simply, this provision
uses Federal dollars to incentivize State legislatures to adopt professional planning
standards. While there are certainly many differing professional planning stand-
ards, given the very recent release of the American Planning Association’s Growing
Smart Legislative Guidebook, S. 975 appears to facilitate the adoption of the model
statutes contained in the Legislative Guidebook. NAHB cannot support legislation
that could be construed to impose a Federal model for land use planning on local
governments. NAHB believes that the best way to promote “community character”
is to let the community determine its own land use policies.

Another point of concern is the use of grant funds in the legislation. Specifically,
Section 4(c)(1)(D) authorizes grant funding for the use of integrating “State, re-
gional, tribal, or local land use plans with Federal land use plans.” This top-down
approach that is promoted by S. 975 concerns NAHB. If land use planning is “right-
fully within the jurisdiction of State, tribal, and local government,” as Section 2(2)
of the legislation states, the Federal Government should be integrating with State
and local plans, not the other way around as encouraged by the legislation.

The legislation raises potential constitutional questions under the Tenth Amend-
ment, where powers not expressly granted to the Federal Government in the Con-
stitution—Ilike zoning and land use decisions—are reserved to the States and local
governments. Just over a year ago, in Solid Waste Agency of Northern Cook County
v. U.S. Army Corps of Engineers, 5631 U.S. 159 (2001) (“SWANCC”), the Supreme
Court demanded “heightened” scrutiny when statutes and regulations “alter[] the
Federal-State framework by permitting Federal encroachment upon a traditional
State power.” In this regard, the Court ruled: “Regulation of land use [is] a function
traditionally performed by local governments.” By creating prescriptive criteria by
which Federal grant money is awarded for State land use planning, the Community
Character Act has the potential to upset the Federal-State balance that the Court
cautioned against in SWANCC.

Finally, Section 5 of the bill authorizes $1 million a year for Economic Develop-
ment Administration Technical Assistance. While the intent of Section 5 may be no
more than the establishment of a Department of Commerce clearinghouse for plan-
ning ideas, the authority granted under this section underscores the Federal Gov-
ernment’s opportunity to influence local planning decisions. Under Section 5, the
Secretary of Commerce is authorized to provide technical assistance to planning offi-
cials after consultation with a myriad of Federal agencies: The Environmental Pro-
tection Agency; the Department of Transportation; the Department of Agriculture
and any of the other Federal agencies. Finally, the Secretary of Commerce is ex-
pected to consult with “non profit organizations that promote land use planning.”
While there are many organizations who would qualify in this later category, it is
logical to assume that the American Planning Association and the Legislative
Guidebook could be the primary providers of the technical assistance and the infor-
mation sharing promoted by the Commerce Department. Again, the Federal Govern-
ment should not be in the business of promoting local land use planning.
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CONCLUSION

The Community Character Act is an unnecessary interference by the Federal Gov-
ernment in traditionally and constitutionally protected rights of local governments.
By offering Federal dollars to State legislators who have concerns about the increas-
ing pressures of growth, the Community Character Act rewards States for solving
problems in the manner the Federal Government would like it solved. This legisla-
tion implies that Washington knows best when is comes to controlling development
pressures.

Rather than authorizing money to promote the Federalizing of the local land use
process, I believe the government is best served by using its money to coordinate
its own various land use authorities and the government’s often contradicting poli-
cies. Simply, local planners would be better served by the streamlining or improved
cross-department coordination of the Federal requirements and processes that con-
tribute to the local and State land use plans. Our industry has struggled over the
years with a myriad of overlapping regulations that inhibit responsible develop-
ment.

Mr. Chairman, last year members of this committee, led by Senator Lincoln
Chafee, spearheaded the passage and eventual enactment of Federal brownfields
legislation. While NAHB maintains that the brownfields legislation could have gone
further to truly address the entire universe of brownfields sites in this country, the
legislation was a good first step in returning brownfields sites to productive use. In
fact, NAHB’s national smart growth policy recognizes the importance of brownfields
redevelopment in the concept of smart growth.

I believe the new brownfields law represents the best avenue for future Federal
involvement in local planning. By removing the barriers to the cleanup and redevel-
opment of brownfields, the Federal Government has given local governments an-
other tool to effectively plan for and manage growth. I truly believe the best way
for the Federal Government to aid in the management of growth is to reform Fed-
eral laws which inhibit local communities from using all of their growth manage-
ment tools and let local communities plan the best education, transportation, hous-
ing plan that reflects their unique needs.

Additionally, Senator Levin’s bill, S. 1079, the Brownfield Site Redevelopment As-
sistance Act of 2001, may further the ability of local communities to redevelop
brownfield sites and return them to productive use. Grants provided under S. 1079
have the potential to complement the U.S. Environmental Protection Agency
brownfields grant program recently enacted in the new brownfields law. However,
I am concerned that grants under this program can be used for local planning and
the criteria for awarding of those grants are subject to Federal interpretation and
therefor open to Federal preferences for growth management.

Further, NAHB supports H.R. 2941, the Brownfields Redevelopment Enhance-
ment Act of 2001. This legislation, sponsored by Representative Gary Miller of Cali-
fornia and Representative Carolyn Maloney of New York, removes Federal barriers
to brownfields redevelopment funds. The bill would eliminate the current require-
ment for local communities to leverage Department of Housing and Urban Develop-
ment (HUD) brownfields grants with Community Development Block Grants
(CDBG) funds. This requirement has served to stall brownfields redevelopment be-
cause communities are reluctant to tie up these critical funds. H.R. 2941 will pro-
vide local communities with greater flexibility without Federal prescriptions.

Another example of “smart growth” is looking at Federal initiatives that target
population needs and help revitalize and redevelop communities. In the coming
months, Senators Kerry and Santorum plan to introduce a homeownership tax cred-
it that provides tax credits for the development or substantial redevelopment of
homes for low to moderate-income buyers in census tracts with median incomes up
to eighty percent of the State median. This tax credit illustrates a positive Federal
role for the encouragement of smart growth.

Mr. Chairman, thank you for this opportunity to share the views of the National
Association of Home Builders on this important issue. I look forward to any ques-
tions you of the members of the committee may have.

RESPONSES OF GARY GARCZYNSKI TO ADDITIONAL QUESTIONS FROM
SENATOR JEFFORDS

Question 1. A study in the current issue of Fannie Mae Foundation’s Housing Pol-
icy Debate found that home buyers aged 45 and older, who prefer denser, more com-
pact housing alternatives, will account for a third of total homeownership growth
over the next 10 years. That is double the same segment’s market share in the
1990’s. Demographics are rewriting the assertion that people prefer single family,
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detached lots in the suburbs. How do you propose we meet the preferences of these
consumers?

Response. While NAHB survey data has shown that a vast majority of Americans
still prefer single-family homes located in the suburbs, there does seem to be an in-
crease in demand for high-density development. In fact, NAHB and U.S. Census
data shows an increase over the last decade in the number of housing units, both
single- and multi-family, built in city centers. As demand for high-density develop-
ment increases, NAHB will continue to meet that demand as it has in the past: by
working with local, State and Federal partners to provide opportunities and incen-
tives for homeowners. Government must continue to provide efficient, modern infra-
structure, effective crime prevention, quality school systems and homebuyer incen-
tives as a means of keeping interest high and costs low.

Two good examples of the effectiveness of this homebuildergovernment partner-
ship are the Building a Million Homes in America’s Cities initiative and the recent
enactment of the Federal brownfields law. In 1999, NAHB partnered with the De-
partment of Housing and Urban Development (HUD) and the U.S. Conference of
Mayors to construct one million homes in the nation’s cities and inner-ring suburbs
over the next 10 years. This effort will help curb urban sprawl as well as aid in
the revitalization of America’s cities. Further, NAHB has supported brownfields re-
development as a means of turning unproductive former industrial land into viable
economic opportunities. The new law will remove the threat of liability, provide
funding for clean-ups and encourage private investment in the redevelopment of
these sites.

The home building industry has been answering home buyers’ and renters’ de-
mand and preferences for housing for as long as the industry has existed. The home
building industry will respond to the location preferences of the next group of home-
buyers and renters, just as it has in the past. Challenges will continue to exist
wherever the next development is located. Infill development will present a different
set of the challenges to the home builder. Home builders and local governments will
have to work together to respond to consumer preferences for denser, more compact
housing alternatives within the current housing patterns and zoning permissions.
In many places, voters and their elected representatives will have to change existing
land use rules before the building industry can respond to buyers and renters.

As we move forward from this time and preferences continue to change, home
builders will continue to provide a range of safe, decent, affordable housing for all
Americans where ever they choose to live.

Question 2. I understand that the National Association of Home Builders supports
the Administration’s proposal to increase homeownership in targeted neighborhoods
by providing developers with tax credits to cover the difference between construction
costs and land values in distressed neighborhoods. I would assert that this proposal
is no different—and in fact may be more intrusive—than what is being con-
templated at today’s hearing. Please explain your interpretation of the difference.

Response. NAHB supports the Bush Administration’s home buyer tax credit as a
means of addressing home ownership in distressed areas and for households that
would otherwise be unable to afford a home. NAHB also supports rational, local
land planning in order to anticipate future housing and other development needs.

The Bush Administration’s “Renewing the Dream” tax credit proposal provides an
enhancement for the housing industry by providing the necessary infusion of capital
to provide greater homeownership opportunities for minorities. While there are cer-
tain income and geographic eligibility requirements, the Federal Government is not
mandating that a particular type of housing be built in a particular location. The
tax credit is an incentive to builders who willingly comply with the program’s re-
quirements. Simply, without this type of program, homes cannot be built in these
locations because of the increased cost to developers. Further, the program com-
plements the concept of “smart growth” by providing an incentive to revitalize older
neighborhoods. By utilizing an existing model of housing support, the Low-Income
Housing Tax Credit, the Administration’s proposal limits the need for additional
Federal bureaucracy and complex administration.

In contrast to the “Renewing the Dream” tax credit, the Community Character
Act rewards States for solving growth problems in the manner the Federal Govern-
ment would like it solved. While the proposed tax credit provides an incentive to
build affordable housing in economically disadvantaged areas, the Community Char-
acter Act creates an additional and unnecessary layer of bureaucracy. The Commu-
nity Character Act does not provide an incentive for States to simply update their
planning statutes, but rather makes Federal planning preferences a condition of
Federal aid.
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STATEMENT OF MARY LOU BENTLEY, EXECUTIVE DIRECTOR, WESTERN NEVADA DE-
VELOPMENT DISTRICT, ON BEHALF OF THE NATIONAL ASSOCIATION OF DEVELOP-
MENT ORGANIZATIONS

Thank you, Mr. Chairman and members of the committee, for the opportunity to
testify today on behalf of the National Association of Development Organizations
(NADO) on the EDA Brownfield Site Redevelopment Assistance Act of 2001.

My name is Mary Lou Bentley and I am the Executive Director of the Western
Nevada Development District, which is headquartered in Carson City and serves a
seven-county region in Northwest Nevada. Incorporated in 1983, the organization is
a designated and funded Economic Development District recognized by the US Eco-
nomic Development Administration (EDA). As a locally controlled entity, the West-
ern Nevada Development District is governed by a policy board consisting of county
and city elected officials, business leaders and citizen representatives.

The National Association of Development Organizations (NADO) provides train-
ing, information and representation for regional development organizations serving
the 82 million people living in small metropolitan and rural America. Founded in
1967 as a public interest group, NADO and its members are part of the intergovern-
mental partnership among Federal, State and local governments. Through its re-
search foundation, NADO also provides research, education and training opportuni-
ties for community, economic and rural development practitioners and policymakers.

NADO’s general members—known variously as councils of government, economic
development districts, planning and development districts, regional planning com-
missions and regional councils—provide valuable professional and technical assist-
ance to over 1,800 counties and 15,000 small cities and towns, many of which have
little or no professional staff.

Members of NADO also deliver a myriad of Federal and State programs on a re-
gional basis. Depending on local need, a regional development organization may ad-
minister and deliver aging, community and economic development, emergency man-
agement, environment, housing, small business development finance, transportation
and work force development programs.

Another important function of the 325 regional development organizations who
are designated by EDA as Economic Development Districts is to bring local commu-
nities together on a regional basis to develop Comprehensive Economic Development
Strategies (CEDS). With EDA planning grant assistance, each regional organization
formulates programs and strategies to create and retain quality jobs as well as build
local institutional capacity in distressed areas.

Mr. Chairman, we strongly support the goals and intent of the EDA brownfields
redevelopment legislation for three main reasons.

First, Mr. Chairman, the proposed EDA brownfields redevelopment program
would significantly strengthen the current portfolio of Federal brownfields pro-
grams. While the Environment Protection Agency has an exceptionally effective and
important brownfields program, it is targeted almost exclusively toward helping
communities assess and cleanup brownfields. The EDA program would establish a
unique and flexible set of tools to help local governments, regional development or-
ganizations and nonprofits redevelop and transform former brownfields sites into
productive facilities.

As highlighted in two recent reports by the NADO Research Foundation, there
have been a number of impediments historically to successful brownfields work in
small metropolitan and rural areas. These include a lack of local professional staff
expertise and time, limited project implementation funds, liability concerns and
property ownership issues. In addition, redevelopment activities are very costly,
with a typical project costing over $5 million. [Source: Reclaiming Rural America’s
Brownfields: Alternatives to Abandoned Property. NADO Research Foundation,
April 2001.]

While the recently enacted EPA brownfields legislation aggressively addresses
many of these impediments, such as liability concerns and funding for assessment
and cleanup, there is still a significant void in funding for redevelopment activities,
including planning and technical assistance. The proposed program would not only
place a priority on brownfields redevelopment within EDA, but also raise awareness
in local communities about the hundreds of thousands of sites scattered around the
country.

More importantly, the creation of the EDA program would reinforce the concept
that local organizations have options beyond cleaning up sites to preserve green
space and curb sprawl. Local communities could now pursue strategies for taking
previously productive industrial and commercial facilities and returning them to
viable economic centers. This represents the best of both worlds: creating jobs and
increasing local revenue, while also raising community pride and environmental
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awareness, promoting positive land use, and encouraging reinvestments in older
areas. Sites that once marred the landscape could be put back into productive use
for the public and private sectors.

In studying existing brownfields efforts, the NADO Research Foundation found a
host of good examples and best practices around the Nation. In Vermont, for exam-
ple, local elected officials and community leaders within the area covered by the
Southern Windsor County Regional Planning Commission teamed together to ad-
dress six brownfields sites, including a former Goodyear plant and machine shop.
Today, the adaptive reuse of the site is providing quality jobs and tax revenue to
the community.

Located on a narrow strip of land between the Chesapeake Bay and the Atlantic
Ocean, the town of Cape Charles and Northhampton County in Virginia also proved
that redevelopment is possible, even in highly distressed areas. With assistance
from EDA and others, the community now has the nation’s first eco-industrial park,
which features manufacturing space, conference facilities, restored wetlands, a na-
ture trail, environmental education facility and a tertiary sewage treatment system.
It even uses solar panels to cut energy costs.

Second, Mr. Chairman, the proposed EDA brownfields program would help re-
gional development organizations and local governments incorporate redevelopment
efforts into their comprehensive economic development strategies.

Acknowledging the presence of brownfields in a particular area is an important
first step to considering redevelopment. Many organizations that are currently in-
volved in brownfields work initially failed to recognize they had brownfields, but in-
stead knew they had land that was abandoned and potentially contaminated. In
many cases, this awareness coincided with the stark reality that land for develop-
ment was unavailable. At this point, their sights often turn to vacant, abandoned
pieces of land.

Along the shoreline of Lake Michigan, for example, the West Michigan Shoreline
Regional Development Commission (RDC) is assisting 120 cities and towns and five
counties in economic development activities including redeveloping brownfields sites.
The West Michigan Shoreline RDC annually asks local governments to submit
projects for its Comprehensive Economic Development Strategy. The suggested
projects are then prioritized and sorted into EDA’s main project categories.

Within the region, both the city and county of Muskegon are recognized as leaders
in taking a proactive role in brownfields redevelopment. The city has established a
Brownfields Redevelopment Authority to promote the revitalization of environ-
mentally distressed properties within the city, while the county is transforming
former foundries into recreational parks, industrial parks, shopping centers, res-
taurants and housing. The regional organization plays the key role of coordinator,
making sure that the various levels of government are communicating and sharing
information.

Currently, EDA provides seed funding for local communities, predominantly
through the national network of 325 Economic Development Districts, to prepare
comprehensive strategies that:

¢ promote economic development opportunities;

« foster effective transportation access;

¢ enhance and protect the environment; and

¢ Dbalance resources through sound management of development.

While brownfields redevelopment and revitalization is consistent with the overall
goal of the planning process, most small metropolitan and rural communities have
been either reluctant to tackle the issue or were unaware of potential Federal assist-
ance programs. Another major problem is the decline in the true purchasing power
of the EDA planning grant program, making it difficult for most regions to add an-
other element to the process.

While still an incredibly valuable and essential program for regions, the average
district planning grant is currently about $54,000, the same average as in 1966. Ad-
justed for inflation, the value of a 2002 grant is less than $10,800 or 20 cents on
the dollar. For districts to continue building on their successful track records, they
need a well-deserved funding increase to remain on the cutting edge, informed and
well versed in the latest planning issues.

We believe the legislation takes the right approach by providing supplemental
planning assistance and calling for more coordination of brownfields redevelopment
within the context of the existing strategy development process. It is also note-
worthy that legislation specifically requires the Secretary of Commerce to be in-
volved in coordinating efforts with other Federal agencies, State and local officials,
Indian tribes and nonprofit organizations.
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Brownfields redevelopment activities are complex, costly and time intensive,
therefore, coordination is a major key to success. This includes dialog and partner-
ships among the various Federal agencies, as well as at the local level between local
governments, nonprofits, the private sector and the public. It also involves open
communications among the various levels of government.

Third, Mr. Chairman, the proposed legislation would allow EDA to continue its
successful brownfields redevelopment work without depleting its resources for other
equally important initiatives. Since 1997, EDA has invested more than $250 million
in more than 250 brownfield redevelopment projects nationwide. However, there is
little assurance currently that the agency can sustain this level of investment, espe-
cially within the existing appropriations and authorization caps.

By establishing a specific program for brownfields redevelopment, the agency
would be given the stability and sustainability required to meet the growing needs.
According to the US Conference of Mayors, the redevelopment of brownfields could
generate more than 550,000 additional jobs and up to $2.4 billion in new tax rev-
enue for major cities. This number is even greater when you add the hundreds of
thousands of brownfield sites in small metropolitan and rural areas. A 1999 survey
of regional development organizations found that millions of dollars could be gen-
erated annually through local taxes on redeveloped brownfields property.

In addition, the program is needed to help ensure that rural areas have an oppor-
tunity to obtain implementation, technical assistance and planning funds for
brownfields activities. Within both the current EPA and EDA programs the limited
budgets almost force the agencies to select high profile projects in major urban
areas. This frustration with the lack of resources for less populated regions was con-
stantly mentioned during the NADO Research Foundation studies.

By separating the program, the agency would also be better positioned to assist
distressed communities with their other pressing needs, whether it is recovering
from a natural disaster, responding to a plant closing or expanding existing busi-
nesses. While many of the nation’s urban and suburban areas have enjoyed eco-
nomic prosperity in recent years, there are still hundreds of small communities
struggling to enter or re-enter the economic mainstream. Often times, EDA is the
only Federal agency that can help these distressed rural and small metropolitan
communities.

Over the past 35 years, Mr. Chairman, EDA has developed a successful track
record in partnering with local communities—including regional development orga-
nizations—to revitalize, upgrade and expand former commercial sites into industrial
facilities that help create quality jobs, expand the local tax base and improve the
quality of life in the area. This includes making the necessary investments in infra-
structure, as well as providing often overlooked planning and technical assistance.

In conclusion, we strongly believe that the expanded brownfields redevelopment
program would be a valuable addition to the EDA toolbox. The legislation would sig-
nificantly strengthen the current portfolio of Federal brownfields programs. It would
help regional development organizations and their partners incorporate brownfields
redevelopment efforts into their comprehensive economic development strategies.
And, it would allow EDA to continue its brownfields work without depleting re-
sources for its other job creation programs.

Mr. Chairman and members of the committee, thank you for the opportunity to
testify today on behalf of NADO and I would welcome any questions.

STATEMENT OF THE NATIONAL ASSOCIATION OF REALTORS([)
INTRODUCTION

Thank you for the opportunity to submit for the record the National Association
of Realtors’ ()] comments on S. 975, the Community Character Act; S. 1079, the
Brownfield Site Redevelopment Act; and EPA Smart Growth Initiatives.

Land development and growth, and planning for this growth, is an issue facing
many of our communities. We believe growth should be encouraged as it is a stim-
ulus to the economy, increases the tax base, provides places to live and work, and
offers opportunities that would not otherwise exist. We also realize the responsi-
bility Realtors([] have to educate and work with local, State, and Federal Govern-
ment officials in developing responsible growth planning that is equitable and which
considers the divergent needs of transportation, housing, agriculture, commercial,
industrial, and environmental concerns.

In considering the issue of Smart Growth, the National Association of Realtors([)
idﬁntiﬁed five principles that we believe must be addressed in any Smart Growth
policies:



222

1. Provide Housing Opportunity and Choice.—Despite the housing market’s
strength in recent years, and the achievement of an all-time-high 68 percent home-
ownership rate, both the supply of and the demand for affordable housing—in both
the rental and sales markets, and in both existing homes and new development—
remains a serious issue in communities throughout the Nation. Smart growth poli-
cies must foster a wide range of housing choices at all price levels to suit a diverse
population. These objectives will have to be met primarily through market-driven
approaches.

2. Build Better Communities.—Livable communities offer a variety of affordable
housing choices in an environment with good schools, low crime, efficient transpor-
tation systems, ample recreation and park facilities, open space, a strong employ-
ment base, and an economically viable commercial real estate sector.

3. Protect the Environment.—Governments at all levels should consider policies
and program that aid the control of pollution; provide for programs that encourage
preservation of natural resources, significant land and properties of historic signifi-
cance, and further encourage, through incentives, the protection of aquifers, rivers
and streams, agricultural lands, wetlands, scenic vistas, natural areas, and open
space. In adopting environmental protection policies, the Federal Government must
recognize the importance of local decisionmaking.

4. Protect Private Property Rights.—Land use policies at all levels of government
must recognize the importance of private property rights. Private property rights
are fundamental to our free-market economic system and are protected by the 5th
and 14th Amendments to the United States Constitution. The continued strength
of our nation’s economy depends on the preservation of the right to freely own, use
and transfer real property.

5. Implement Fair and Reasonable Public Sector Fiscal Measures.—To support
adequately the infrastructure needs of communities resulting from growth, govern-
ments at all levels should cooperate in the adoption of balanced, fair, equitable and
incentive-based approaches to finance and pay for the development, expansion and
maintenance of roads, schools, water and sewer facilities. Revenue and financing
mechanisms established to pay for necessary infrastructure costs should be shared
proportionately by those segments of the population that are served by the improve-
ments.

S. 975, COMMUNITY CHARACTER ACT

The National Association of Realtors supports the Community Character Act,
which would provide grants to States for land use planning. NAR supports this bill
because the bill:

¢ Recognizes that land use planning is rightfully a State and local government
function,;

¢ Provides needed assistance to States and localities to better plan for inevitable
growth;

¢ Requires that planning performed under this Act must provide for housing op-
portunity and choice and “provide for a range of affordable housing options;”

¢ Promotes improved quality of life, sustainable economic development, and pro-
tection of the environment

Additionally, we support the following specific elements of S. 975:

¢ The inclusion of education as an eligible use of the funds (Sec. 4(c)). We believe
there is a need for citizens and policymakers to become more educated about infra-
structure needs; about how growth policies affect the ability of the private market
to provide affordable housing; and about the need for higher density development
in appropriate places.

¢ The provisions for Pilot Projects for Local Governments (Sec. 4(d)), which would
increase the capacity of local governments to plan for their futures.

e The use of these funds for improved technology and development of electronic
data bases to support land use planning (as suggested in Sec. 5(b)).

We would like to stress that there is no “one-size-fits-all” approach to land use
planning or State planning statutes. Professional planners, planning commissioners,
elected officials, and citizens should study a wide variety of land use planning ap-
proaches before deciding what is best for their State or local community. Land use
planning should remain a State and local government function, and neither the Fed-
eral Government nor any particular professional organization should impose its
version of planning statutes on the States. We support the Community Character
Act with the understanding that nothing in the Act would oblige a State to adopt
any particular approach to land use planning or regulation.
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S. 1079, BROWNFIELD SITE REDEVELOPMENT ASSISTANCE ACT OF 2001

NAR has been committed to brownfields reform for many years, and enactment
of such legislation is our top environmental priority in the 107th Congress. We were
strong advocates of the Small Business Liability Relief and Brownfields Revitaliza-
tion Act, which was recently passed by Congress and signed into law by President
Bush. By addressing brownfields liability and funding concerns, this new legislation
provides the certainty necessary for the real estate industry to move forward and
undertake redevelopment of brownfields sites throughout the country. Through a re-
invigorated cooperative effort between government and private business interests,
EPA’s Brownfields Economic Redevelopment Initiative will successfully promote
brownfields redevelopment for years to come.

In that same spirit, NAR supports S. 1079, the Brownfield Site Redevelopment
Assistance Act. In accordance with its mission, the Economic Development Adminis-
tration (EDA) works in partnership with State and local governments to help eco-
nomically distressed communities attract private capital investment and create em-
ployment opportunities. EDA’s support of brownfields redevelopment is an impor-
tant complement to EPA’s program. By providing grants to redevelop brownfields
sites and put them to new and productive uses, S. 1079 will provide a cleaner and
safer environment, increase the tax base and create jobs.

EPA SMART GROWTH INITIATIVES

We are pleased to be a partner with the U.S. Environmental Protection Agency
in the Smart Growth Network. We support the two Smart Growth initiatives re-
cently announced by the EPA Administrator, Governor Whitman: an EPA National
Award for Smart Growth Achievement to recognize and publicize exemplary devel-
opment; and a program to help local planners better integrate brownfields redevel-
opment and open space preservation through grants and technical assistance.

Thank you for the opportunity to express our views.
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. UHAFEE (for hamself, Mr.

land wse planning, o promote impeoved  gquality of life, megionalism,
and sustainable economie development, and o other purposes,

IN THE SENATE OF THE UNITED STATES

SWNETT, Mr. JeFForDs, Mro Levin, Mr.
SPECTER, Mr. BiwGaman, Mr. CLELAND, and Mr. LIEBERMAN} intro-
doeed the follwang ball; which was read twiee and referred to the Cormn-
roibtes om Bovaromement and Pubslic Works

A BILL

improve emvironmental policy by providing assistanee for
State and tribal land nse |||HI'|I|'-II|,~_’, fo promaote i1r'|[r'|1|\‘w]
quality of life, regionalism, and snstainable economic de-
velopment, and for other purposes,

Be it enacted by the Senatle and Houwse of Bepresenlo-
tives af the Uniled Stotes of Amerien dn Congress assemDied,
SECTION 1. SHORT TITLE.

This Act may be eited as the “Community Character
Act of 20017,

SEC, 2, FINDINGS,

Congress finds that—
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(1) inadeguate land use planning at the State
and tribal levels eontribmtes to

(A) ereased public and  private  eapital
eosts for public works infrastructure develop-
ment;

1B environmental degradation;

() weakened  regional economie  develop-
ment; il

11D loss of commmunity character;
(2] land nse planming 1s rghtfally within the -

risdiction of State, tribal, and local governments;

(3) eomprehensive land nse planning and eome-

ity development should be supported by Federal,
State, and tribal governments;

(4) States and tribal governments should pro-
vide a proper climate and eontext through legislation
in ovder for comprehensive land use planning, eom-
ity development, and environmental protection
(CLRC R

(AL many  States and  trbal  governments
havve onfmaeded Land nse planning legislation; and

(B many States and tribal governments are
nndertaking efforts to update and rveform land use

planning lezislation;

= 075 I8
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(61 the Federal Government amd States shoold

support the efforts of tribal governments to develop

and 1mplement land nse plans to improve environ-

ment

[ R LT

al protection, honsing oppertanities, amd
e conditions for Indian tribes; and

(71 the coordination of use of State and

SO4r101-

trilwal

resoirees with loeal land nse plans requires addi-

tional planning at the State and treibal levels.

SEC. 3. DEFINITIONS.

In this Aet:

(1) Liaxnn =R PLAN —The term “lamd nse

plan™ means a plan for development of an area that

recognizes the phvsical, environmental, economic, so-

clal, politieal, aesthetie, and related factors of the

HANEH N

12) LAND THE PLANNING LEGISLATION.

The

term “land nse planning legislation™ means a stat-

nte,

regilation,  exeentive  oreder, o other

artion

talken bw o State or tribal government to muide, res-

nlate, or assist in the planning, regulation, and man-

agement of

«3 875 I3

LA) environmental resonrees;
1By public works infrastroeture;

() regional economic developiment;
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(D) enrrent and futoure development. prac-
tiees; and
(K} other activities related to the pattern
and seope of fotare land nse,

(3] SECRETARY.—The term “Seeretary” means
the Seeretary of Commeree, acting throngh the As-
sistant Seeretary of Commerce for Eeonomic Devel-
opnent.

(4) STaTE~—The term “State” means a State,
the Dhstriet of Colmmbia, the Commonwealth of
Puerto Rico, the Viegin Islands, Guam, American
Samoa, and the Commonwealth of the Northern
Mariana Islands.

(5) TRIBAL GOVERNMENT.—The term “tribal
covernment” means the tribal government of an In-
dian tribe {as defined in section 4 of the Indian Self-
Determination and FHdueation Assistance Aet (25
1180, 450b)).

SEC. 4. GRANTS TO STATES AND TRIBAL GOVERNMENTS TO
UPDATE LAND USE PLANNING LEGISLATION.
(a} ESTABLISHMENT OF PRIMIEAM.

(1) IN GENERAL,~—The Secretary shall establish

a program Lo award grants to States and tribal gov-

ernments eligible for funding under subsection (h) to

3 875 I8
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promote  comprehensive land use planning at the
state, tribal, and loeal levels,

(2] GRANT APPLICATIONS,

(A) SUuBMIssION.—A State or tribal gov-
ernment may submit to the Seeretarv, in suech
form as the Secretary may require, an applica-
tiom for a grant nnder this section to be nsed
for 1 or more of the types of projects anthor-
ed by subsection (o)

(B) Arrroval.—The Secretary shall

(i} not less often than anmually, eom-
plete a review of the applications  fore
grants Lhat are recerved under this section;
anil

(i) award grants to States and tribal
governments that the Seeretary determines
ank the highest using the ranking eriteria

specified 1 paragraph (3.

(3) BANmNG CRITERLA~—In evaluating applica-
tions for grants from eligible States and tribal gov-
ernments under this seetion, the Secretary shall con-
sidler the following eriteria:

(A As a fundamental priovity, the extent

to which a State or tribal government has in ef-

3 875 I8
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feet madegquate or ontmoded land nse planning
legislation.

(B} The extent to which a grant will facili-
tate development or revision of land use plans
eonsistent with updated land nse planning legis-
lation.

() The extent to which development or re-
vision of land use plans will facilitate nmltistate
land nse planning,

(D The extent to which the area under
the jurisdietion of a State or tribal government
I8 experiencing significant groowth.

(E} The extent to which the project to be
funded usmg a grant will protect the environ-
ment and promote eeconomic development.

(1) The extent to which a State or tribal
government has committed financial resourees

to eomprehensive land nse planning.

(b} ELIGIBILITY —2A State or tribal government shall

200 be eligible to receive a grant under subsection (a) i the

21
22
23
24
25

State or tribal government demonsteates that the preojeet,

or the goal of the project, to be funded by the grant pro-

motes land nse planning activities that

(1) are ecomprehensive in nature and, to the

naximm extent practicable

«3 875 I3
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(A) promote enviromuental protection (in-
eluding air and water quality);
(B take into consideration
(1} public works infrastrmcture in ex-
istence at the time at which the grant is 1o
b madde: and
(i) future infrastrueture needs, such
as needs identified in
(I} the needs assessments re-
guired  under  seetions 51602)  and
S18(b) of the Federal Water Pollution
Control - Aet (33 Uls0C0 TATHIZ),
1377 and  sobseetions (b} and
(i) of section 1452 of the Safe
Divinking Water Aet (42 U500 3005
12); and
(I1} the State long-range trans-
portation plan developed unider section
Liste) of title 23 United  States
Coele;
() promote sustainable eeonomie develop-
ment (neluding regional economie development )
and soetal equity;

(1) enlanee community character;
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(B} eonserve historie, seenie, natural, and
ecultural resonurees; and
(F) provide for g range of affordable hons-
ing options;
(2) promote land nse plans that contain an im-

tiom element that

(A) mnelndes o timetable for action and a
definition of the respective roles and  respon-
sibilities  of ageneies, loeal governments, and
other stakeholders:

(B iz consistent with the capital bodget
objectives of the State or tribal government;
anil

() provides o framework for decisions re-
lating to the siting of infrastrocture develop-
ment, including  development  of utilities  and
ntility distribntion systems;

(3) result in mmltjurisdictional  governmental

econperation, to the maxinmm extent practicable, par-

tiemlarly in the ecase of land nse plans baged on wa-

tershed boundaries:

(4) enconrage the participation of the publie in

the development, adoption, and npdating of land nse

plans;

2 075 I8
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(5) provide for the periodic updating of land

nse plans: and

thit

(6) melude approaches to land use planning

are consistent with established professional Tand

nse planning standards.

(e UseE oF GranT FrusDs—Urant fonds reeetved

by State or tribal government under subsection (al may

b wsend for a proges

(1) to carry ont, or obtain technieal assistanes

with which to carry ol

(A) development or revision of land nse
planning legislation;

(B} research and development relating to
land use plans, and other activities relating to
the development of State, tribal, or loeal land
nse plans, that result in long-term poliey guide-
lines for growth and development;

(U workshops, education of and consalta-
tion with policvmakers, and participation of the
puiblice in the land use planning process; and

(D) itegration of State, regional, tribal,
or loeal land use plans with Federal land use
plans;

(2) to provide fnding to units of zeneral pur-

pose loeal government to earry out land use planning

&= 975 I8
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activities eonsistent with land nse planning legisla-
tiom; or
(3) to aequire equipment or information tech-
nology 1o facilitate State, tribal, or loeal land nse
planning,

() PrnoT PrROJECTS FOR LOCAL GOVERNMENTS.

A Btate may inelude inoits application for a grant nnder

this

section a request for additional grant fonds with

whieh to assist units of general purpose loeal government

i earrving ont pilot projects to earey ont land nse plan-

ning

fo.

activities consistent with land use planning legisla-

o) AMOUNT OF GRANTS.

(1) IN GENERAL.—HExeept as provided in para-
graph (2], the amount of a grant to a State or tribal
covernment wnder subsection (a) shall not exeesd
E1,000,000,

(2) ApDITroNaL AMOUNT.—The Secretary may
award a State up to an additional $100000 (o food
palot projects muder subsection (d}).

() ClosT SHARING,

(1) In GENERAL~—The DPederal share of the

eost of a project fonded with a grant ander sub-

section (a) shall not excesd ) pereent.

=8 975 I8
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(2] GRANTS TO TRIBAL GOVERNMENTS —The
Secretary may inerease the Federal share in the case
of g grant to g tribal government if' the Secretary
determines that the tribal government does not have
sufficient funds to pay the non-Federal share of the
eost ol the project.

(g} AUnITs,

(1) In oENERAL—The Inspector General of
the Department of Commeres may eonduet an andif
ol a portion of the grants awarded nnder this seetion
to ensiure that the grant fonds are nsed for the puar-
poses speeified in this seetion.

(2) UsE 0F avnIT RESULTS.—The results of
an andit eonduoeted under paragraph (11 and any
recommendations made in connection with the andit
shall be taken into eonsideration in awarding any fu-
ture grant under this section to a State or tribal
government.,

{3) HEPORT TO CONGRESS.—Nob later than 3
vears alter the date of enactment of this Act, the In-
spector General of the Department of Commeres
shall submit to Congress a report that provides a de-
seription of the management of the program estab-

lished wnder this section (ineluling a deseription of

3 075 18
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the alloeation of grant funds awarded under this see-

flom ).

(h] AUTHORIZATION OF APPROPRIATIONS.

(1) In GENERAL~—There 15 anthorized too be
appropriated to earry ont this seetion $25,000.000

for each of fiseal vears 2002 through 20046,

(2)  AVAILABRILITY  FOE  TRIBAL  GOVERN-

MENTS. O the amonunt made available under para-

graph (1} for a fscal year, not less than 5 percent

shall be available to make grants to tribal govern-
ments to the extent that there are suificient tribal
oovernments that are elimble for funding under sub-
section (b and that submit applications.
SEC. 5. ECONOMIC DEVELOPMENT ADMINISTRATION TECH-
NICAL ASSISTANCE.

(ab Iy GENERAL—The SBecretary may develop vol-
untary edueational and informational programs for the
use of State, tribal, and loeal land nse planning and zoning
officials.

ihy TyrEs OF PrROGRAME —Programs  developed
nnder subsection {al may nehade

(1) exchange of technical land nse planning -
formation;
(21 electronie databases containing data rel-

evant to land use planning;

5 875 I8
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1 {3) other technical land use planning assistance
2 to facilitate access to, amd use of, technigues and
3 principles of land use planning: and
4 {4) such other types of programs as the Hee-
5 retary determines to be appropriate.
6 e} CONSULTATION AND COOPERATION.—The See-

7 retary shall earry ont subsection {a) in consultation and

8 eooperation with

9 (1) the Administrator of the Eovironmental
10 Protection Ageney;

11 {2) the Seeretary of Transportation;

12 {3) the Seeretary of Agrienlture;

13 {4) the heads of other Federal agencies;

14 {3) State, tribal, and loeal governments; and

135 (6] nonprofit zations that promote land
16 use planning at the State, tribal, and local levels,

17 {d) AUTHORIZATION OF APPROPRIATIONS. —There 1s

18 anthorized to be appropriated to carry out this section
19 $1,000,000 for each of fiseal years 2002 throngh 2006,

(o]

2 075 18
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107TH CONGRESS
LS, 1079

Tovamend the Public Worls and Eeonormie Developament, Act of 153G 1o
prowvide assistanee Lo eommunities for the vedevelopment. of brownfeld sies,

IN THE SENATE OF THE UNITED STATES

Jung 21, 2001
Mr. Leviy (for himself, Mr. Jerrorpe, Meo Bavoos, Me, Kenwepy, Ms
STapenow, Mr. K, Mr. ScauMmeR, Mr. Leany, Mr. CorziNg, Mr.
SarsanNeE=, and Mr. Dayron) mtrodused the following bill; which was
read twiee and veferved to the Committes on Environment aml Publie
Works

A BILL

To amend the Public Works and Eeonomie  Development
Act of 1965 to provide assistance to eommunities for

the redevelopment of brownfield sites,

1 Be it enacted by the Senate and Howse of Bepresenta-

b2

tives af the Uniled States of Amevieo tn Congress assembled,

3 SECTION 1. SHORT TITLE,
4 This Aet may be cited as the “Browofield Site Rede-
5 welopment Assistance Aet of 20017,
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2
1 SEC. 2. PURPOSES,

2 {omsistent with seetion 2 of the Public Waorks and
3 Eeonowie Developoent Act of 1865 (42 17800 3121, the

4 purposes of this Aet are

5 (1) to provide targeted assistance, ineluding
{3 planning assistanes, for projects that promote the
7 redevelopment, restoration, and eeonomie recovery of
b hrownfield sites; and

9 (20 throngh sueh assistanee, to further the
10 moals of restoring the employment and tax bases of,
11 and bringing new income and private investment o,
12 distressed  ecommunities that have not participated
13 fully in the economic growth of the United States
14 beeanse of a lack of an adequate private seetor tax
15 base to support essential publie serviees and facili-
l& Fles.

17 SEC. 3. DEFINITIONS.
18 Section 4 of the Public Works and Economie Devel-

19 opment Aet of 1965 (42 T80 3122) is amended

20 (1) bw redesignating paragraphs (1} throngh
21 {10} as paragraphs (2) throngh (11}, vespectively;

22 (2) by inserting hefore paragraph (2) (as so re-
23 desigmated) the following:

24 1) BROWNFIELD SITE.

25 A IN GENERAL~—The term ‘hrownfield
26 site’ means real property, the expansion, rede-

«F lo7a 13
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4
velopment, or rvense of which may be com-
plicated by the presence or potential presence
ol

Hi) o hazardos substance (as defined
in section 101 of the Comprehensive Envi-
ronmental  Response, Compensation,  and
Liability Act of 1930 (42 U500 9601));
ar

Hirb any other pollutant or contami-
nant, as determined by the Secretary, in
econsultation with the Administrator of the
Environmental Protection Azency.

B Exenvsions.—Except as provided in
subparagraph ('), the term ‘brownfield sie’
does ot inelude

i) a facility that is the subject of a
planned or ongoing removal action nnder
the Comprehensive  Environmental  He-
sponse, Compensation, and Liability Act of
950 (42 T80, 9601 et seq.);

i) a facility that 1s listed on the Na-
tional Priovities List, or iz proposed for
listing on that hst, under that Aet;

Hin) oa facility that is the subject of

a unilateral administrative order, a conret

5 1078 18
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ovder, an administrative order on consent,
or g Judicial consent decres that has been
issned to or enfered inte by the parties
nnder that Act;

v a Facibity that 1s the subject of &
nnilateral  administeative  order, a  conrt
orler, an administrative order on consent,
or g Judicial eonsent decres that has been
issned to or entered into by the parties, or
a facility to which a permit has been issued
by the United States or an anthorized
State, nnder

I the Solid Waste  Disposal

At (42 U S0 GHOL et seq.);

L the Federal Water Pollution
Contreol Aet (33 TS0 1251 et seq.);
I the Toxice Substances Cone-
trol Aet (15 Us.0) 2601 et seq.); or
SIVE the safe Drinking Water

Act (42 US 0L 3000 el seq.);

vl a facility

(I that is sulject to corrective
action  under  section 3004w} or

A0Eth) of the Solid Waste Dispasal
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o
Act (42 T80, 6924in), 6928(h) )k
anid
I to which a eorrective action
permit or order has been issued o
modified to require the implementa-
tion of eorreetive measires;
“{vi) a land disposal unit with respect
to which
(I a elosnre notification under
sublitle ' of the Solid Waste Disposal
Act (42 T80 6921 et seq.) has been
subimitted: and
Iy elosure requirements  have
heen speeified noa elosure plan or
prermnit;

“{vin) oa facility that is subject 1o the

qurisdiction, eustody, or control of a de-

partment, agency, or instromentality of the

United States, exeept for land held i trst

by the Umited States for an Indian tribe;
v a portion of a faclity

“(IF at which there has been a

release of polyehlorinated  biphenyls;

anid
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(I} that is subject to remedi-
ation nnder  the Toxic  Substanees
Contreol Aet (15 U780 2601 et seq.);

A
k) s portion of a facility, for which
portion, assistance for response  activily
has been obtained under subtitle T of the

Solid Waste Disposal Aet (420 TS0 G991

et seq.) from the Leaking Underground

Storage Tank Trust Fond  established by

section 9508 of the Internal Bevenne Clode

of 1986,

) BITE-BY-SITE  INCLUSIONS.—The
term “breownfield site” inehudes a site referred 1o
in elanse (i), vk (vh Ovi), (i), or {ix) of sub-
paragraph (B}, if, on a sitehy-site basis, the
Secretary, in eonsultation with the Adminis-
trator of the Eonviconmental Protection Ageney,
determines that use of the financial assistance
at the site will

1) protect human health and the en-
vironment; anid
Huply o promete eeonmnie develop-

ment; o

3 078 13
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T
I} enable the ereation of, preserva-
tion of, or addition to parks, greenways,
nnddeveloped  property,  other  recreational
property, or other property nsed for non-
preofit prrposes.

D ADDITIONAL INCLUSIONS —The term

‘hrownfield site’ inclndes a site that meets the

definition of “brownfield site’ under subpara-

oraphs (A} throngh () that

2 loTo 18

i) is contaminated by a controlled
stubstanee (as defined i section 102 of the
Controlled  Substanees  Aet (21 1780
B2y}

ikl is eontaminated by petrolenm
or a petrolenm product exehaded from the
definition of ‘hazardous substanee’ nnder
section 101 of the Comprehensive Environ-
mental Besponse, Compensation, and  Li-
ability Aet of 1950 (42 Us.00 9601); and

I is a site determined by the See-
retary, in eonsultation with the Admins-
trator of the Hovirommental Proteetion
Ageney, to be

Haad of relatively low risk, as

ecompared  with  other  petrolenm-only
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sites in the State in which the site 1s
loeated; and
“hiv) a site for which there 15 no
viahle responsible party and that will
b assessed, nvestigated, or cleaned
up bw a person that is not potentially
lable for eleamng up the site; and
I 15 nod subject to any  oriler
st nnder section S005h) of the Solud
Waste Disposal Aet (42 17500 6991hih) 1
o
i) is mine-searred land ' and
130 b adding at the end the Foellowing:
2y UntsEn nawn —The term ‘nnused land'
means  any  publicly-owned  or prEvately-owned  un-
nsed, nndernsed, or abandoned land that is not con-
tribmting to the quality of hfe or economie well-bemng
of the community in which the land is loeated .
SEC. 4. COORDINATION.
Section 105 of the Public Works and Eeonomie De-
velopment Act of 1HG5 (42 17850 3132} is amended
1) by inserting “{a) COMPREHENSIVE EOO-
NOMIC DEVELOPMENT STRATEGIES.—" before “The
Secretary’; and

121 by adding at the end the following:
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“{h) BROWNFIELD SITE HEDEVELOPMENT.—The
secretary shall coovdinate activities relating to the redevel-
opinent of brownfield sites under this Act with other Fed-
eral agencies, States, loeal governments, consortia of loeal
sovernments, Indian tribes, nonprofit organizations, and
public-private partnerships.".
SEC. 5. GRANTS FOR BROWNFIELD SITE REDEVELOPMENT.
tal In GENERAL~—Title 11 of the Publie Works and
Eeonomie Development Act of 1965 (42 1750 3141 o
sed).) s amenided
(1) by redesignating seetions 2100 theongh 213
as sections 211 throngh 214, respeetively; and
12) by inserting after seetion 200 the following:
“SEC. 210, GRANTS FOR BROWNFIELD SITE REDEVELOE-
MENT,

Ha) In GENERAL~—Un the application of an eligible
recipient, the Seeretary may make grants for projects to
alleviate or prevent conditions of exeessive nnemployinent,
nnderemplovment, blight, and infeastroetore deteroration
associated with brownfield sites, including projects eon-
sisbing of

11 development of publie facilities,
21 development of publie serviees:
a1 busiess development (nelading funding of

a revolving loan fund);
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“(4) planning;
H5) techmieal assistance; and
) training.
“ih) CRITERIA FOR GRANTS —The Secretary may
provide a grant for a projeet under this seetion only if
“(11 the Seeretary determines that the project
will assist the area where the project 15 or will be lo-
eated to meet, directly or indiveetly, a special need
arising from
A} a high level of unemployment or
underemployvment, or a high proportion of low-
megme households;
B the existence of blight and infrastre-
ture deterioration;
) disloeations resulting from commer-
elal or indnstrial restrcturing;
D outmigration and population loss, as
indieated by
il depletion of human capital (in-
elnding voung, skilled, or edueated popu-
lations);
I depletion of finaneial eapital (in-
eluding firms and investment); or
L) a shrinking tax base; and

i) resalting
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(I fiseal pressure;
Iy restricted  aceess to mar-
kets; and
I eonstrained  loeal develop-
ment potential: or
{E) the closure or realignment of
1) a military or Department of En-
ergy installation; or
i) any other Federal Gacility; and
21 exeept in the ease of a project consisting
of planning or technieal assistanes
AL the Seeretary has approved a8 eome-
prehensive economic development strategy for
the area where the project is or will be located;
anid
B) the project 1= eonsistent with the
eomprehensive seonomie development strategy.
o) PARTICULAR COMMUNITY ASSISTANCE,—Assist-
ance under this section may incelnde assistanee provided
for activities identified by a community, the seonomy of
which is ijured by the existence of 1T or more hrownfield
sites, to assist the commnnity in
1) revitalizing affected areas by
AL diversifying the economy of the eom-

mnnity; or
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“{B) earrving out industrial or commercial
(including mixed nse) redevelopment projects on
brownfield sites or sites adjacent Lo brownfield
sites;
Z2E earrving out development that eonserves
environmental and agricultural resonrvees by
HA) rensing existing facilities and infra-
strueture;
“{B) reclaiming noused land and  aban-
doned buildings; or
) ereating publicly owned parks, play-
gronnids, recreational facilities, or enlinral een-
ters that contribute to the eeonomic revitaliza-
tiom of & eommunity; or
A earrving ont a collaborative economic de-
velopment planning process, developed with broadd-
based and diverse community participation, that ad-
dresses the ceonomie repereussions and opportunities
prosed by the existence of brownfield sites in an area.
o) INRECT EXPENDITURE OF REDISTRIBUTION BY
ELIGIBLE RECIPIENT.
1) In GENERAL—Subjeet to paragraph (2},
an eligible reeipient of a grant under this section
may direetly expend the grant fonds or may redis-

tribmte the fumds to public and private entities in the
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form of a grant, loan, loan guarantee, payvment to
recliues interest on i loan suarantes, or other appro-
priate assistance.

H2) Lnoraron.—Under paragraph (1), an el-
igible recipient may not provide any grant o a pri-
virle for-profit entity,”.
ih) ConroruNG AMENDMENT.—The table of con-

tents in section Lih) of the Public Works and Eeonomie
Development Aet of 1965 (42 TS0 pree. 3121) s
amended by striking the items relating to seetions 210
throngh 213 and inserting the following:

Grants o broswndield site redevelopanent.

Changred project clmmmstans

Tlae of fomls in p.l\-!il'l'r.\ einsstreted ander pnl]ppfcll] (St |
Reports by recipients,

Prohibition on nse of fomds for atterney’s and consaliant’s fees.”.
SEC. 6. AUTHORIZATION OF APPROPRIATIONS.

fab In GENERAL—Title VII of the Public Works and
Eeonomie Development At of T965 (42 17800 3231 @
se. ) 15 amended by adding at the end the following:

YSEC. T, AUTHORIZATION OF APPROPRIATIONS FOR
BROWNFIELD SITE REDEVELOPMENT.

Ha) In GENERAL-——In addition to amonnts made
available nnder seetion 7001, there 15 anthorized 1o be ap-
propriated Lo carey onut section 2100 SG0000,00M) for each
of fizcal vears 2002 through 2006, to remain available

nntil expended.
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“{h) FEDERAL SHARE—Notwithstanding section
204, salgect o section 205, the Federal sharve of the eost
of activities funded with amounts made available under
subsection (@) shall be not more than 75 percent.”.

by ConrForMING AMENDMENT.—The table of eon-
tents in section 1h) of the Poblic Works and Economic
Development Aet of 1965 (42 Us.0C pree. 31211 is
amended by adding at the end of the items relating to
title VII the tollowing:
e T Anthorization of appreogeitions for brownfiel] site redevelipment. .

[
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