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NOMINATION OF CHARLES W. PICKERING, SR.
TO BE CIRCUIT JUDGE FOR THE FIFTH CIR-
CUIT

THURSDAY, FEBRUARY 7, 2002

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C

The Committee met, pursuant to notice, at 2:07 p.m., in room
SH-216, Hart Senate Office Building, Hon. Dianne Feinstein pre-
siding.

Present: Senators Feinstein, Leahy, Kennedy, Biden, Kohl, Fein-
gold, Schumer, Durbin, Cantwell, Edwards, Hatch, Thurmond,
Grﬁssley, Specter, Kyl, DeWine, Sessions, Brownback, and McCon-
nell.

Senator FEINSTEIN. This hearing will please come to order.

I would like to begin by announcing what the procedure will be
today. I have been asked by the chairman to Chair this hearing
and we will proceed according to his request. I will make a brief
opening statement. The ranking member will make a brief opening
statement.

We will then proceed to call Judge Pickering to the witness table.
We will ask him to rise and be sworn, and then questioning of the
witness will proceed in two rounds of 10 minutes each, alternating
sides according to seniority. Speakers will speak in the order of the
initial time of arrival; in other words, what we call the early bird
rule. If a senior Senator arrives late, a more junior Senator who
arrived earlier will speak first. If, at the end of two rounds, there
are still Senators with questions to ask, we will extend it to a third
round of questioning.

OPENING STATEMENT OF HON. DIANNE FEINSTEIN, A U.S.
SENATOR FROM THE STATE OF CALIFORNIA

Let me just proceed now with a brief statement.

I think it is very hard to overstate the importance of an appoint-
ment to the United States Court of Appeals. The Supreme Court
of the United States is our Nation’s court of last resort, but it
heard less than 80 cases in the 2000-2001 session. In contrast, the
Federal Courts of Appeals considered over 27,000 cases during the
same period.

For so many of the legal injuries for which people seek redress,
the Court of Appeals is the last stop, the ultimate decisionmaker.
Many of the issues that we wrestle with as a Nation—a woman’s
right to choose, civil rights, the relationship between church and

o))



2

state—are essentially decided by these courts. Thus, it is impera-
tive that this Committee thoroughly screen candidates for those
lifetime appointments, to ensure that they enter the court without
bias, with a commitment to upholding the Constitution, and with
a recognition of their proper role as judges.

Now, Judge Pickering has had one hearing. There were many
who thought that, well, the one hearing is done and that should be
it. However, I want to point out that that hearing was on October
18, and the Committee had access at the time to only a very slim
minority of Judge Pickering’s opinions.

Judge Pickering, by his own count, has published 95 out of 1,100
opinions he has written. The Committee did not have access to his
opinions in October. Simply put, without them, there was an insuf-
ficient record to evaluate his nomination.

Now, I know that Judge Pickering has spent a lot of time work-
ing to retrieve these opinions, and the whole Committee, I want
him to know, appreciates his patience and effort. He has given the
Committee around 900 of his 1,000 unpublished opinions, though
over 200 arrived just yesterday afternoon and another 100 cases re-
main unaccounted for.

I would also just like to note that Judge Pickering’s first hearing
came under extraordinary circumstances. He first appeared before
the Committee, as I said, on October 18 at a hearing room inside
the Capitol. The Committee could not use the ordinary hearing
room in the Dirksen Building, as the threat of anthrax contamina-
tion forced the closure of the Senate office buildings.

Access to the hearing and access to the Capitol on that day was
very limited. Many community groups called. They were not satis-
fied with the level of public access to the hearing, given the impor-
tance of this appointment and the concerns raised about the nomi-
nee. So, today, we will have an opportunity in a minimum of two
10-minute rounds for Senators to ask their questions.

Now, if the ranking member—does anyone know if the ranking
member is coming? I would defer to him for a statement.

Senator MCCONNELL. Senator Feinstein, I believe I am going to
make a statement for——

Senator FEINSTEIN. Senator McConnell, on behalf of the ranking
member.

STATEMENT OF HON. MITCH MCCONNELL, A U.S. SENATOR
FROM THE STATE OF KENTUCKY

Senator MCCONNELL. Thank you very much.

Today, we examine the life and reputation of Charles Pickering.
I hope that we can do this in a fair and impartial manner. From
my review of Charles Pickering’s record, I have been struck by one
resounding virtue: moral courage.

As the tide of racial equality swept America in the 1950’s and
1960’s, it was unfortunately met with fierce resistance in certain
areas. Laurel, Mississippi, was one. Unlike New England, integra-
tion was not popular in Jones County. Unlike New York, the press
was not friendly to integration in Jones County.

Unlike large southern cities such as Atlanta and Birmingham,
there was no substantial segment of the community that had an
enlightened view on race relations. Indeed, the town of Laurel, in
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Jones County, Mississippi, with a small population, was the home
territory of the Imperial Wizard of the Ku Klux Klan, Sam Bowers.

In the 1960’s, Klan-incited violence escalated in Jones County,
Mississippi. The Klan would drive by homes in the middle of the
night and shoot into them. The Klan would fire-bomb the homes of
African Americans and those who helped them. The Klan would
murder its enemies who stood for civil rights.

Because these shootings, bombings, and murders violated the
criminal law, the victims looked for justice. They found it in Jones
County Attorney Charles Pickering. On the one hand, Charles
Pickering had his duty to enforce the law. On the other hand, he
had public opinion, the press, and most State law enforcement per-
sonnel against vigorously prosecuting Klan violence.

A 27-year-old Charles Pickering stared in the face his political
future, many in his community, and the press, and chose to do his
duty of enforcing the law against the men who committed such vio-
lence. In the 1960’s, in Mississippi, Madam Chairman, this took ex-
traordinary courage.

Soon, County Attorney Charles Pickering found that he had to
choose again between those in law enforcement who would only go
through the motions of investigating the Klan and those who
sought to vigorously prosecute and imprison Klansmen. He chose
to work with the FBI to vigorously investigate, prosecute, and im-
prison Klansmen. In the mid-1960’s, in Mississippi, this took cour-
age.

Then came the threats. The Klan threatened to have County At-
torney Pickering whipped. With the Klan already fire-bombing and
murdering other whites whom it viewed as helping black citizens,
the Pickering family could have easily been next.

At night, County Attorney Charles Pickering would come back to
his small home and look into the eyes of his wife, Margaret. He
would look into the eyes of his four small children, who believed
daddy could do anything and who did not understand hate and
murder. One can only imagine how his wife, Margaret, would lie
awake in fear, hoping that she would hear her husband’s footsteps
coming home.

Charles Pickering had no money to protect his family. He had no
press to stand up for him and his family. He had no covering of
popular opinion to hide behind, and in this time of hate, bombings,
and murder, Charles Pickering reached down deep in his soul and
embraced the only thing he did have, his religious faith.

He then testified against Sam Bowers, the Imperial Wizard of
the Ku Klux Klan, in the fire-bombing trial of civil rights activist
Vernon Dahmer in 1967. And Charles Pickering signed the affi-
davit supporting the murder indictment of Klansman Dubie Lee for
a murder committed at the Masonite Corporation’s pulpwood plant
in Jones County. This took courage.

While it is easy in Washington in 2002 to make a speech or sign
a bill in favor of civil rights after decades of changed racial atti-
tudes in schools and society and in the press, who among us would
have had the courage of Charles Pickering, in Laurel, Mississippi,
in 1967? Who among us would have the courage of his wife, Mar-
garet, to stand with him?
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There are those who would say we are pleased that Pickering
was one of the few prosecutors who actually prosecuted crimes
committed by the KKK in the 1960’s, but he should also have gone
further by calling for immediate integration of schools and the
workplace. That argument is tantamount to saying we are pleased
that Harry Truman integrated the Federal armed forces in 1948,
but he should have gone further and called for the integration of
the State national guards as well, or to say we are pleased that
Lyndon Johnson signed the Civil Rights Act in 1964, after opposing
civil rights, but he should have gone further and demanded that all
businesses adopt an affirmative action hiring plan.

To judge the words and actions of these civil rights champions
in the 1940’s, 1950’s and 1960’s by a 2002 standard would leave
them wanting. We must remember that in Mississippi and other
Southern States in the 1960’s, most elected prosecutors sat on their
hands when the Klan committed acts of violence.

Young Charles Pickering had to deal with white citizens and
politicians who resisted integration and resisted civil rights. He
had to deal with these people in a language that would not incite
further violence and with requests for action that he had a chance
of getting people to take. He did so with moral courage, and be-
cause he acted with courage at such a young age, Charles Pickering
was able to continue with more progressive actions decade after
decade.

In 1976, he hired the first African American field representative
for the Mississippi Republican Party. In 1981, he defended a young
black man who had been falsely accused of armed robbery of a
teenage white girl. In 1999, he joined the University of Mis-
sissippi’s Racial Reconciliation Commission, and in 2000 he helped
establish a program to deal with at-risk kids, most of whom were
African Americans, in Laurel, Mississippi, where 35 years earlier
he had backed his principles with his and his family’s lives. This,
Madam Chairman, is a record of extraordinary courage. It is a
record to be commended.

In the years since the 1960’s, attitudes in Mississippi and else-
where have dramatically improved. Schools are integrated. The
Klan is no longer a powerful force capable of intimidating whole
communities, and the support from Mississippians, black and
white, men and women, who have known Charles Pickering for
decades has been overwhelming. This support no doubt results
from the moral courage of Charles Pickering.

In 1990, this Committee unanimously and favorably reported the
nomination of Judge Pickering, and the Senate unanimously con-
firmed him to the district court bench. In his 11 years on the
bench, he has handled approximately 4,500 cases. In approximately
99.5 percent of those cases, his rulings have stood and have not
been reversed. The American Bar Association rated Judge Pick-
ering “well qualified” for the Fifth Circuit Court of Appeals.

I look forward to today’s hearing to review Judge Pickering’s
record and his fitness for the Circuit Court of Appeals. I am certain
that Senator Feinstein will conduct this hearing in the fair and
even-handed manner, with which she approaches all of her duties
here in the Senate.
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I will listen to the testimony and review the record, and I will
measure the allegations and who makes them against the whole
record and the courage of Judge Charles Pickering. I hope this
hearing will be free from the half-truths and mischaracterization of
his record or allegations of guilt by association that have been prof-
fered against this nominee by some special interest groups.

Thank you, Madam Chairman.

Senator FEINSTEIN. Thank you, Senator.

It is my understanding that in the interest of time, the chairman
is going to place his statement in the record.

Is that correct?

Chairman LEAHY. That is right.

[The prepared statement of Senator Leahy follows:]

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR FROM THE STATE OF
VERMONT

I begin by thanking Senator Feinstein for chairing today’s hearing.

Judge Pickering was nominated to a vacancy on the Fifth Circuit on May 25. Un-
fortunately, due to the change in the process that had been used by Republican and
Democratic Presidents for more than 50 years, his ABA peer review was not re-
ceived until late July, just before the August recess. At that point the Committee
was concentrating on expediting the confirmation hearing of the new director of the
Federal Bureau of Investigation, who was confirmed in record time before the Au-
gust recess, and nominees to other key posts.

As a result of a Republican objection to a request to retain all judicial nomina-
tions pending before the Senate through the August recess, the initial nomination
of Judge Pickering was required by Senate rules to be returned to the President
without action. The Committee proceeded during the August recess to hold two un-
precedented hearings involving other judicial nominations, including a nominee to
the Court of Appeals for the Federal Circuit.

Judge Pickering was renominated in September. Although Judge Pickering’s nom-
ination was not among the first batch of nominations announced by the White
House and received by the Senate, in an effort to accommodate the Republican
Leader, I included this nomination at one of our three October hearings for judicial
nominations. At that time, on October 18, the three Senate office buildings were
closed because of the threat of anthrax contamination. Rather than cancel the hear-
ing in the wake of the September 11 attacks and the anthrax-related closures and
dislocations, we sought to go forward.

Senator Schumer chaired the session in a room in the Capitol but only a few Sen-
ators were available to participate. Security and space constraints prevented all but
a handful of people from attending. Thus, today’s hearing is the first real oppor-
tunity interested citizens will have to witness Judge Pickering’s testimony and, for
most Senators, the first chance to question the nominee.

There is, of course, ample recent precedent for scheduling a follow-up session for
a judicial nominee. Among those nominees who participated in two hearings over
the last several years were Marsha Berzon, Richard Paez, Margaret Morrow, Arthur
Gajarsa, Eric Clay, William Fletcher, Ann Aiken and Susan Mollway, among others.

In preparation for the October 18 hearing, we determined that Judge Pickering
had published a comparatively small number of his district court opinions over the
years. Within a week of the first hearing, the Committee made a formal request to
Judge Pickering for his unpublished opinions. Since October, Judge Pickering has
been working to produce copies of those opinions to us. In fact, just last week, I was
notified that 120 more of his unpublished opinions were discovered in the court-
house where he sits and just yesterday, barely hours before this hearing, another
couple hundred opinions were provided. I doubt that anyone has had an opportunity
to review those recently provided materials and we will have to determine how
many, of what Judge Pickering estimated to be his 1100 unpublished opinions, re-
main unproduced.

I have continued to work with Senator Lott and, as I told him in response to his
inquiries in December, I proceeded to schedule this hearing for the first full week
of this session. This hearing is being held less than four months after the October
18 session—not years after, as was the case with Richard Paez, William Fletcher
and Susan Mollway.
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Normally, we would be convening in the Judiciary Committee’s hearing room. But
after we received requests the day before the hearing from Senator Lott’s office for
15 seats to be reserved at the hearing and from the Department of Justice for more
than 30 seats, we made last-minute arrangements to secure this larger room to ac-
commodate them. Otherwise, every seat in our hearing room would have been re-
1served for the nominee and the Administration without any access at all to the pub-
ic.

I appreciate that Judge Pickering and his clerks have been providing materials,
especially most recently as this hearing date approached. Other recent nominees
have been asked by this Committee to fulfill far more burdensome requests than
producing copies of their opinions. For example, four years after he was nominated
to the Ninth Circuit, Judge Richard Paez was asked to produce a list of every down-
ward departure from the Federal Sentencing Guidelines during his time on the fed-
eral district court. That request required three people to travel to California and
join the judge’s staff to hand-search his archives. Judge Paez was also asked to
produce docket sheets and attorney fee information on habeas corpus matters
brought on behalf of defendants sentenced to death that were then pending before
him. Margaret Morrow, who was nominated to a district court judgeship, was asked
to disclose her votes on California referenda over a number of years and required
to collect old bar magazine columns. Marsha Berzon, who was nominated to the
Ninth Circuit, was asked to produce her attendance record from the ACLU of North-
ern California. She was also asked to produce records of the board meetings and
minutes of those meeting so that Senators could determine how she had voted on
particular issues. Timothy Dyk, nominated to the Federal Circuit, was asked for de-
tailed billing records from a pro bono case that was handled by an associate he su-
pervised at his law firm.

While this context is important, I want to ensure that no one misunderstands
what we are doing here today. We are not engaging in a game of tit-for-tat for past
Republican practices. We have not delayed proceeding on this nomination, as so
many nominations were delayed in recent years. Rather, this Committee must seri-
ously consider the nomination. The responsibility to advise and consent on the
Presildent’s nominees is one that I take seriously and that this Committee takes se-
riously.

This Committee has asked Judge Pickering to produce a record of his judicial rul-
ings. Given the nature of this nomination and given the disproportionately high
number of unpublished opinions, this request seems appropriate as part of our ef-
forts to provide a full and fair record on which to evaluate this nomination, as some
Republican Senators have conceded.

This nomination is not without controversy. Many have written letters in support
and in opposition to this nomination. Those letters will be included in the record.
This hearing is an important part of the record upon which committee members will
rely when asked to decide whether or not to recommend favorably the nomination
of Judge Charles Pickering to the United States Court of Appeals for the Fifth Cir-
cuit to the full Senate for its consideration.

Senator FEINSTEIN. Then we will proceed.

Judge Pickering, if you would care to come forward and be seat-
ed? Would you please stand to be sworn in?

Do you swear that the testimony given before this Committee
will be the truth, the whole truth and nothing but the truth, so
help you God?

Judge PICKERING. I do.

Senator FEINSTEIN. Thank you. Please be seated.

If you would like to introduce any of your family—I know I had
the pleasure of meeting your son, so I know at least he is here—
if you would like to introduce your family or make some comments
to the Committee, we would be very happy to receive them at this
time.

STATEMENT OF CHARLES W. PICKERING, SR., NOMINEE TO BE
CIRCUIT JUDGE FOR THE FIFTH CIRCUIT

Judge PICKERING. Madam Chairman, I would like to introduce
the members of my family who are here today: my wife, Margaret
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Ann, who was seated next to me; my son, Congressman Chip Pick-
ering, and his wife, Leisha. My daughters, Paige Dunkerton, Alli-
son Montgomery, and Christi Chapman, cannot be with us today,
b}lllt I am sure they are watching somewhere if C—SPAN is covering
this.

I won’t take the time to introduce my 19 grandchildren, as I did
before. But I am happy to have my sister, Ellen, and her husband,
Jimmy Walker, and my brother, Gene, and his wife, Karon Pick-
ering, who are with us.

I have a number of friends and supporters here that I am happy
to have. I will not take the time to introduce them.

Senator FEINSTEIN. Thank you very much. Do you have a state-
ment you would like to make at this time?

Judge PICKERING. I do, Madam Chairman, but I am not sure,
with the constraints of-

Senator FEINSTEIN. It is up to you.

Judge PICKERING. Yes. Well, I would like to make a state-
ment——

Senator FEINSTEIN. Please.

Judge PICKERING [continuing]. Because there have been a lot of
things that have been said that I could not respond to and this is
my first opportunity to do that and I would like to set the record
straight on some things.

Senator FEINSTEIN. Please.

Judge PICKERING. I would like to express, first of all, my appre-
ciation to Senators Cochran and Lott for their introduction at my
last hearing and for their support of my nomination.

I would like to briefly talk with you about my time on the bench
and the 29 years that I spent practicing law. During my 11 years
as a judge, I have done my best to be fair and impartial and to fol-
low the law. I am a firm believer in the adage “we are a govern-
ment of laws, not of men.” I have great respect for the rule of law.

In 1990 and again this October, I testified that I firmly believe
that whomever one marries, whether of one’s own race or of an-
other race, is a matter of personal choice, and no State should pass
a law against such marriages. Such laws are, I believe, unconstitu-
tional. The Supreme Court so held in Loving, and I will follow that
case.

Further, while I have been on the bench, I have demonstrated
my ability to do just that. To my recollection, I have had three
cases before me involving mixed-race marriages. I had a case before
me in which the plaintiff was suing for personal injuries. He was
planning a mixed-race marriage. The jury returned a verdict for
only the amount of the medical bills. I felt the verdict was inad-
equate and that the jury had been prejudiced because of the
planned interracial marriage and because of race. I set the jury
verdict aside.

In a criminal case, a young couple who had contracted an inter-
racial marriage pled guilty to drug charges. I treated them fairly.
Even since my last confirmation hearing here in October, I received
a letter from the wife, who is in Houston, Texas, expressing her ap-
preciation for my fairness and courtesy.

In a third case, a young man was convicted of cross burning in
the yard of a mixed-race couple. During the sentencing, I described
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the cross burning as a reprehensible, heinous crime, a despicable
act, and that I had no feeling that the incident should be swept
under the rug, that such conduct would not be tolerated, that we
have got to stamp out that type of conduct, and that the young
man was going to the penitentiary. I suggested that while he was
in the penitentiary, he should do some reading on maintaining
good race relations.

Although I have never had an abortion case of any kind to come
before me, I have had cases where other issues of sexual privacy
were involved. In a trial where homosexual men were the victims
of a scam, at the very beginning of the trial it was evident that the
defendants intended to mount a defense on gay-bashing. I stopped
the proceedings, did not wait for an objection, and I gave the jury
a cautionary instruction. I let it be known that there would be no
gay-bashing in my courtroom, that homosexuals are entitled to the
same protection as everyone else, no more, no less. There was no
further gay-bashing in that trial.

In another case, a group of lesbians had established a cultural
camp in rural Jones County. The local citizens strongly objected.
Attorney General Janet Reno attempted to dispatch mediators to
mediate the situation under the Civil Rights Act. A group of local
citizens filed a lawsuit against Ms. Reno individually and in her of-
ficial capacity to prohibit her dispatch of the mediators and com-
plaining about comments she had made.

I held a conference with the attorneys representing Ms. Reno and
the plaintiffs, and recommended to the plaintiffs that they should
dismiss their complaint. Ms. Reno’s attorneys and the plaintiffs
agreed to an order that I recommended. Frank Hunger, who was
Assistant Attorney General, later told me of Ms. Reno’s apprecia-
tion for the courtesy and manner in which I handled her case.

In another case where a female was seeking damages for per-
sonal injuries, the testimony of one of the witnesses created the im-
pression of a lesbian relationship. In this case, the jury returned
a verdict for exactly what the defense attorney suggested. I again
felt that the verdict was too low and that the jury had been biased
by the impression of a lesbian relationship and race. I also set that
jury verdict aside. Madam Chairman, these are the only two jury
verdicts that I have set aside in 11 years on the bench.

During my time on the bench, I have handled cases where I dis-
agreed with the controlling law, but nevertheless put aside my per-
sonal views and followed the law. One of those cases was the Suggs
case, which involved ERISA. I feel, and still feel, that the Federal
courts have misinterpreted ERISA, contrary to the language of the
Act, contrary to congressional intent. The results have been to de-
prive people of health benefits.

I wrote an opinion of some 70 pages, approximately half of which
was devoted to analyzing and applying controlling law, and the
other half was devoted to explaining why I think Federal courts
have misinterpreted the ERISA statute. Despite disagreement, I
followed controlling law. However, that part of my opinion dis-
agreeing with the controlling authority—the dicta, if you will—was
widely quoted in the House of Representatives this past year in
support of a patient’s bill of rights.
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In another case involving the Federal Arbitration Act, I dis-
agreed with the factual determination of the arbitrator. But never-
theless, because the law dictated that I should affirm this opinion,
I did.

Madam Chairman, on numerous occasions I have had to decide
whether I could put aside my personal opinions and follow the law.
I have, and I will. I will follow the law even when I disagree with
it.

Now, I have some comments about the Klan days and about the
Sovereignty Commission, if the Chair will allow me time to go over
those two issues that have been raised.

Senator FEINSTEIN. Of course, you can complete your statement.

Judge PICKERING. Yes.

Senator FEINSTEIN. Because there is such interest, I would urge
you to be as brief as you can so we can get to the questions.

Judge PICKERING. Well, prior to becoming judge, I did serve, as
has been mentioned, and I did prosecute and condemn Klan activ-
ity. The prosecuting attorney in the Vernon Dahmer case, in Hat-
tiesburg, called and asked if I would come down and testify against
the Imperial Wizard of the White Knights of the Ku Klux Klan in
1967, and I agreed to do so.

We both agreed that a subpoena should be issued. One was
issued. I went and I testified that he had a bad reputation for
peace and violence.

In 2000, I had a petition filed in my court to release Sam Bowers
on habeas corpus. He has since been convicted. Madam Chairman,
there have been changes with all of us, with the State of Mis-
sissippi. But in the last 5 years, both the murder of Medgar Evers,
one of the original civil rights workers in Mississippi, whose broth-
er, Charles Evers, is here in support of my nomination today, was
re-tried and the defendant, Byron de la Beckwith, was sentenced
and died in prison.

Sam Bowers is now in prison in the State of Mississippi in State
prison for the fire-bombing death of Vernon Dahmer. The case that
I testified in resulted in a hung jury They filed that petition and
after I testified against Sam Bowers, I lost my next election. One
of the reasons was because of my stand against the Klan. In 2000,
when they filed this habeas corpus, they asked me to recuse my-
self, saying that Sam Bowers and the Klan had been responsible
for defeating me in my two races for statewide race.

I had a friend who told me that he had infiltrated the Klan for
the FBI. He told me of going to Klan meetings in pastures or wood-
ed areas in the middle of the night with torches and Klan speakers
perverting Christianity by crossing a sword and a pistol over an
open Bible and talking about going out and burning the homes of
African Americans and those who defended them.

The Klan was committing the same kind of diabolical acts that
have recently been committed against America also in the name of
religion. He expressed his conviction that these people were dan-
gerous and that someone had to do something about it. He said
that after going to Klan meetings where they had been worked into
a frenzy by Klan speakers that he had driven by our home to make
sure no one was burning it. This was a sobering moment.
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I also had the experience during that time of going to a funeral
home and slipping into the chapel because a Klan informant had
called and wanted to give some information. I was not at home, so
then he called the district attorney, but he didn’t want the district
attorney to tell anyone else that he was meeting with them. The
district attorney was afraid it was a set-up, so he asked if I could
take a gun and go into the funeral home and cover the parking lot
while he met with him. I did that.

Then I did, as the Senators mentioned, defend this young Afri-
can-American charged with robbing a white female. That also was
not a popular decision.

Madam Chairman, I took some stands during this time and al-
though it was costly, I have no regrets. The State of Mississippi—
none of our States have been perfect in any of these areas, but we
have made tremendous progress.

There are those that would say that we would have made that
progress without the intervention of the FBI. I did not believe it
then and I do not believe it now. We would not have made progress
and they would not have obtained those rights had it not been for
the brave young men and women who took a stand to obtain those
rights, the massive infusion of FBI agents. And, yes, I will say that
we would not have made the progress that we made if it had not
been for some local officials who were also willing to stand and
take a stand in that area.

Now, the Sovereignty Commission issue: In 1990 when I testified
before this Committee, Senator DeConcini explained that the Sov-
ereignty Commission was a State-funded group which was estab-
lished in 1956 as a response to increased Federal intervention in
State matters, especially those pertaining to civil rights.

He asked me why, as a State Senator between 1972 and 1978,
I voted to seal the records of the commission, and I explained that
I did so because that was the only alternative, that the choice was
b}(:tween destroying them or sealing them and that I voted to seal
them.

Now, I told him that during the time that I was in the State Sen-
ate, I do not recall really the commission doing anything. It really
was de facto abolished; it was not functioning. It was something
that was still on the books and there was a disagreement as to how
to handle it, how to get rid of it, since it was an existing agency.

I testified that I was never an officer of the Sovereignty Commis-
sion, that I never had any contact with that agency, that I dis-
agreement with the purposes and the methods and some of the ap-
proaches that they took. That was my testimony in 1990 based
upon my recollection of events that had occurred some 13 to 18
years before.

After reviewing the records, I can say the following today. First,
I was not an officer of the Sovereignty Commission. My recollection
in 1990 was completely accurate on that account.

Second, my record as a county attorney from 1964 to 1968, when
I assisted the FBI in investigating and prosecuting the Klan’s at-
tacks on African-Americans and civil rights workers, showed that
I disagreed with the commission’s efforts against increased Federal
law enforcement intervention in State matters pertaining to civil
rights. And I have already told you that, in my opinion, we would
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not have solved that problem without that intervention. So my
recollection in 1990 on that account was entirely accurate.

Third, the choice in 1977 was to abolish or to seal the records,
and my recollection on that account was correct. As an aside, al-
though I had not been asked about my pre-1977 votes regarding
the Sovereignty Commission, my review of the records show that
I voted for two appropriation bills for the commission prior to 1977.
It is my understanding that the commission still had some old em-
ployees, but its days of high-profile investigations were long over.

The reason for not voting against these appropriation bills was
practical politics. I could have taken a single stand in 1972 to de-
fund the commission. As a first-year State Senator, however, my ef-
fort would have failed. There was simply not enough votes in the
senate to kill the commission in 1972. Indeed, an attack on the
commission in 1972 would have done more harm than good by
causing the old supporters of the commission to rally support for
it again. By 1977, however, there were a majority of senators who
Wered willing to vote to abolish the commission and that is how I
voted.

Fourth, my view of the record has shown that my recollection in
1990 that I had no contact with the Sovereignty Commission was
partially accurate and partially inaccurate. I never attended a
hearing or a meeting of the commission, and never participated in
helping the commission investigate a civil rights organization or
any other organization or person. My 1990 recollection was accu-
rate to the extent that it had to do with the main purposes of the
commission, which was civil rights.

Next, my review of a document that was released after my 1990
testimony shows that I did have one brief contact 18 years earlier,
in 1972, as part of a group of State legislators who asked a com-
mission employee to be kept informed about a pulpwood haulers
union. While this document has refreshed——

hCh‘e;irman LEAHY. Judge, I am sorry. You asked the employee
what?

Judge PICKERING. I asked the employee—as I recall it, Senator,
I was going down the corridor of the capital and someone called me
over and introduced me and said this is an employee of the capital.
He said, I have some information about activities in your area, Ma-
sonite plant, union organizing.

And at that time, we had just gotten through this strike. The Ku
Klux Klan had infiltrated the labor union to the point that when
the strike was over, the AFL-CIO took over the local union and
placed it under a trusteeship. They had murdered a security guard.
They were shooting into homes and beating people.

And as he made this statement that he had this information, we
were concerned that there be no further violence at the Masonite
plant and I made, to the best of my recollection—Senator, I don’t
have a very specific recollection, but a vague recollection that I
said, well, keep me informed if you find out anything that is going
on there that would be detrimental to our area. That is the last
that I recall of any contact in that area.

Now, I also—one other comment I should make in that regard is
that the Governor and lieutenant Governor, by law, were ex officio
members of the Sovereignty Commission. From 1961 to 1966, I was
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law partners with Carroll Gartin. He was lieutenant Governor from
1964 until his death in 1966.

Additionally, William Winter was lieutenant Governor during my
first 4 years in the senate. Carroll Gartin was defeated for Gov-
ernor in 1959 by segregationist Governor Ross Barnett and the
White Citizens Council. Governor William Winter was a member of
President Clinton’s Commission on Race and is one of the most re-
spected leaders of Mississippi promoting better race relations.

I talked with Governor Winter this morning and I learned that
he had issued a statement yesterday condemning the guilt by asso-
ciation of implying that Carroll Gartin, who is now deceased, was
a racist. Governor Winter and Governor Gartin both were members
of this commission ex officio. I had regular contact with both of
these gentlemen during that timeframe, but I have no recollection
of ever discussing the Sovereignty Commission with either one of
them.

The Governor was also a member of the commission, as were
other public officials, and I would have contact on official business
with them, but I remember no contact with any of these relative
to the Sovereignty Commission. Additionally, when I started co-
operating with the FBI, I was still practicing with Carroll Gartin.
Carroll Gartin was aware of what I was doing and he never criti-
cized nor requested that I back up.

Madam Chairman, if I might say just one brief thing, when the
possibility arose of my being nominated to the Fifth Circuit, I had
no intention or thought of becoming involved in any cause or in
anyone’s politics. I was simply interested in being promoted to the
next court up to finish out the final few years of my judicial career.

The charges that have been made against me have been hurtful
and they have been painful. I have a record of standing up for
equal protection, respecting the rule of law, and making efforts to
promote racial harmony for more than four decades. I am proud of
that record.

I appreciate the fact that you did give me the opportunity to re-
spond and I will be happy to respond to your questions.

The biographical information of Judge Pickering follows.]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
Charles Willis Pickering, Sr.

Address: List current place of residence and office
address (es) .

Home : 117 Dixon Drive, Taylorsville, MS 39168
Office: 701 North Maiu Street, Suite 228, Hattissbury, MS
38401

Date and place of birth.
May 29, 1937, Jones County, Mississippi

Marital Status (include maiden name of wife, or husband's
name) . List spouse's occupation, employer’s name and
business address(es).

Married to the former Margaret Ann Thomas, who is a
housewife and has been a. housewife since 1961.

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

a. University of Mississippi, Oxford, MS. 1957-1961.
Received L.L.B. (1961, changed to J.D. in 1968) and B.A.
(1959) .

b. Jones County Junior College, Ellisville, MS. 1955-1957.
Received A.A. Degree.

Employment Record: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

a. 1959-1961. While a student at the University of
Mississippi, I distributed newspapers for the Clarion Ledger
and Jackson Daily News in Oxford, Mississippi, and on the

- University of Mississippi campus.
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b. 1960, June-August. Worked as a doorkeeper’'s aid, U.S.
House of Representatives, Washington, DC.

c. 1960-1961. Worked as student-assistant to the director
of men’s housing at the University of Mississippi.

d. 1961. I practiced law as a solo practitioner from June
1961 until September 1961 at 529 Central Avenue, Laurel, MS
39440.

e. From September 1961 until January 1971 I was a
partncr in the law firm of Gartin, Hester and
Pickering, 529 Central Avenue, Laurel, MS 39440.

f. 1962 - I served as prosecuting attorney for the City of
Laurel in Municipal Court. This was an appointed position.

g. 1962 to present. Owner of a farm (Jones County,
Mississippi.)

h. 1964 to 1968 - I served as prosecuting attorney of Jones
County, Mississippi. This was an elected position.

i. From approximately 1965 until 1588, I was a member
of the Board of Directors and served as president of
Pickering Bros. Farms, Route 2, Taylorsville, MS 39168.

j. During 1971 and 1372 I practiced law under the firm
name of “Law Offices of Charles W. Pickering,” 528
Central Avenue, Laurel, MS 39440.

k. 1972 until 1980 - I served in the Mississippi State
Senate. This was an elected position.

1. From 1973 to January, 1980 I practiced law in the
firm of Pickering & McKenzie, 529 Central Avenue,
Laurel, MS 32440.

m. In 1980 I again practiced law under the firm name
of “Law Offices of Charles W. Pickering,” 529 Central
Avenue, Laurel, MS.

n. 1980 until 1996 - I was a member and Chairman of the
Board of Directors of Robine and Welch Machine and Tool
Company, Inc., P. O. Box 252, Laurel, MS 39441.
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o. From 1981 until approximately 1986 I practiced law
in the firm of Pickering & Williamson, 529 Central
Avenue, P. O. Box 713, Laurel, MS 39441.

p. 1983 to 1987 - I was a member and chairman of the Board
of Directors of Computer Partner and Software, Inc., P. O.
Box 483, Laurel, MS 39%441.

g. 1983-1990. Chairman (1983-1985), Member of Board
of Directors (1983-1$9%0), Jones County Economic
Development Authority.

r. From approximately 1986 until 1990, when I was
appointed to the bench, I practiced law in the firm of
Pickering, Williamson & Walters, 529 Central Avenue,
P.O. Box 713, Laurel, MS 39441.

s. 1990-present. U.S. District Judge, Southern District of
Mississippi.
t. 1999-present. On the Board of Directors of the

Institute for Racial Reconciliation at the University
of Mississippi.

Military Service: Have you had any military service? If
so, give particulars, including the dates, branch of
service, rank or rate, serial number and type of discharge
received.

I was not in the military.
Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honcrary society memberships that you

believe would be of interest to the Committee.

a. Rated “AV,” the highest rating given by Martindale
Hubbell, a publication that rates attorneys, at time of
appointment to bench.

b. Graduated first in law school class, 1961

c. B.A. Degree from University of Mississippi with honors,
1959, with major in history

d. Graduated first in class, Jones County Junior College,
1857
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a. Selected to Law Journal staff, University of Mississippi
gchool of Law, based on academic achievement

f. Selected to serve as chairman of the Moot Court Board at
University of Mississippi Schcol of Law based on academic
achievement

g: Received recognition as outstanding graduate in field of
real property, University of Mississippi School of Law, 1961

h. 1In final Moot Court competition, University of
Misgsissippi Schocl of Law, 1961

i. Honorary doctorate from William Carey Cellege in
Hattiesburg, Missiseippi, in 1984

5. My wife and I were honored as Outstanding Alumni of
Jones County Junior College, Ellisville, Mississippi, in
2000

k. Member of Phi Delta Phi Honorary Legal Fraternity,
University of Mississippi

1. President of ODK National Men’s Leadership Fraternity,
University of Mississippi

m. President Tau Kappa Alpha, Honorary Speech Fraternity,
University of Mississippi

n. Member of honorary fraternities in areas of scholastics,
history and political science at University of Mississippi

Bar Agsociations: List all bar azsociations, legal oz
judicial-related committees or conferences of which you are
or have been z member and give the titles and dates of any
offices which you have held in such groups.

I serve on the Judicial Branch Committee of the Judicial
Conference of the United States, appointed by Chief Justice
Rehnguist in 1997.

Federal Judges Association. I served on the Board of
Directors from 1987-2001 and was a member of the Executive
Committee, 1989-2001.

American Bar Association, from early 1960s to present

Mississippi Bar Association, from 1961 to present
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Jones County Bar Association. I served as vice president
and president-elect in 1978-1979, but resigned as president-
elect because I was a candidate for Attorney General of
Mississippi.

Mississippi Trial Lawyers Association
Association of Trial Lawyers of America

Other Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.
please list all cther organizations to which you belong.

Federal Judges Association, Board of Directors of the
Institute for Racial Reconciliation at the University of
Mississippi; Jones County Farm Bureau; Mississippi Farm
Bureau; Jones County Junior College Alumni Association;
University of Mississippi Alumni Association; State 4-H
Advisory Council; and Sigma Chi Fraternity, alumni; and an
inactive Mason and Shriner. Although not a formal
organization, I helped convene a group that is presently
developing a plan to address the needs of “kids at risk” in
Laurel, Mississippi.

Court Admigsion: ©List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which reguire special admission to
practice.

a. All trial courts within the State of Mississippi, June
1961, until appointed to the federal bench in 1990.

b. Supreme Court of Mississippi, June 1961, until appointed
to the federal bench in 1990.

¢. United States District Court for the Southern District
of Mississippi, July 11, 1961, until appointed to the
federal bench in 1990.

d. U.S. Court of Appeals for the Fifth Circuit, July 14,
1980, until appointed to the federal bench in 1990.

e. United States District Court for the Northern District
of Mississippi, January 18, 1990, until appointed to the
federal bench in 1990.
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Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily
available to you, please supply them.

a. In November 19399 I wrote an article on the need to
promote racial harmony. This article was published in the
Sunday, Decewmber 26, 1999, edition of the Clarion ledger, =z
newspaper published in Jackson, Mississippi. A copy of this
article is attached.

b. Speech on Jury Nullification to Federal Bar Association,
Jackson, Mississippi, March 21, 2000. A copy of the draft
for this speech is attached.

¢. “Torts - Right of Privacy,” MississippibLaw Journal,
March 1960, review of a recent case while on Law Journal
staff at University of Mississippi. 2 copy is attached.

d. *“Criminal Law - Miscegenation - Incest,” Mississippi Law
Journal, May 1959, while on Law Journal staff at University
of Mississippi. A copy is attached.

e. In 1984 and 1985 I delivered addresses as the President
of the Mississippi Baptist Convention. These addresses were
printed in The Baptist Record, the state Baptist newspaper.
These speeches were related to the Southern Baptist
Convention and its Biblical doctrines. Copies of these two
addresses are attached.

Health: What is the present state of your health? List the
date of your last physical examination.

Good. March 28, 2001.

Judicial Office: State (chronologically) any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

a. I served as municipal judge for the City of Laurel for a
brief period from July 1969 to September 1969. This was an
appointed position. The Municipal Court of the City of
Laurel, Mississippi, handles criminal misdemeanors. In



15.

19

September 1969 I was required to travel extensively. As a
result I resigned the city judge’s position.

b. I have served as United States District Judge for the
Southern District of Mississippi since October 2, 1990. This
Court has federal question and diversity jurisdiction within
the Southern District of Mississippi.

Citationg: If you are or have been a judge, provide:

(1) citations for the ten most significant opinions you have
written;

(a) Suggs v. PanAmerican Life Insurance Co., 847 F.
Supp. 1324 (S.D. Miss. 1994).

(b) Coats v. Penrod, 785 F. Supp. 614 (S.D. Miss.
1992) .

(¢) Sunbeam Products Inc. v. Westbend Co., 1996
Westlaw 511639, 39 U.S.P.Q. 2d 1545 (S8.D. Miss. 1996) .

(d) Bryant v. Lawrence County, 814 F. Supp. 1346 (S.D.
Miss. 1993)and Brvant v. Lawrence County, 876 F. Supp. 122
(8.D. Miss. 1995).

(e) Hammond v. Coleman Company, 61 F. Supp.2d 533 (S.D.
Miss. 1999).

(f) Lee v. General Motors, 950 F. Supp. 170, 34 UCC
Rep. Serv. 24 315 (S.D. Miss. 1996).

{g) Rindham v. Wyeth Laboratories, 786 F. Supp. 607
Prod. Liab. Rep. (CCH)B 13,273 (S.D. Miss. 1992).

(h) Bingham v. Anderson, 21 F. Supp. 2d 639 (S.D. Miss.
1998} .

(i) U.S. v. Wainuskis, 942 F. Supp. 1101 (8.D. Miss.
1996) .

() Thornhill v. Breazeale, 88 F. Supp. 2d 647 (S.D.
Miss. 2000).

(2) a short summary of and citations for all appellate
opinions where your decisions were reversed or where your
judgment was affirmed with significant criticism of your
substantive or procedural rulings:
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PUBLISHED OPINIONS

(a) Addo v. Globe Life and Accident Ing., Co., 230 F.3d
759 (5th Cir. 2000) Vacated and remanded.

This case was removed from state to federal court.

Plaintiff filed a motion to remand. This court denied the
motion to remand and granted summary judgment for the
defendant. The case involved a $5,000 policy of insurance.
Plaintiff, in her state court complaint prayed for recovery
of less than $75,000. A few days after suit was filed,
plaintiff responded to a $5,000 offer of zettlement from
defendant and demanded $250,0600. In a case of first
impression, 'a divided Fifth Circuit panel concluded that the
demand letter was an “other paper” under 28 U.S.C. §

1446 (b), for purposes of “opening § 1446 (b)’'s 30-day removal
window.” Since defendant removed more than thirty days
after this letter was received the majority concluded that
the removal was not timely, that this Court lacked
jurisdiction, and vacated and rewmanded the grant of summary
judgment with instructions that the case be remanded to
state court.

(b) Phillips v. Donnelly, 216 F.3d 508 (5th Cir. 2000).
Vacated and remanded.

This was a habeas corpus case in which the petitioner pled
guilty to vehicular manslaughter in state court. The
Magistrate Judge filed a report and recommendation which
recommended dismissal of the case based on untimeliness in
filing the petition. Based on information provided by the
petitioner in his Objections to the Magistrate’s Report and
kecommendation, I remanded the matter to the Magistrate
Judge for further consideration. The Magistrate Judge
reviewed the matter further and provided another Report and
Recommendation, again recommending dismissal of the matter
based on the untimeliness of the petition. The petitioner
claimed that he did not receive notice of the denial of his
state court appeal until some four months after it was
actually entered. He argued that the district court should
toll the statute of limitations for the time period between
the actual denial by the state court and the time when he
allegedly received notice. Ultimately, I adopted the
Magistrate’s Report and Recommendation which concluded that
the delay in notification did not toll the statute of
limitations.

On appeal, the Fifth Circuit, recognizing that
equitable tolling should only apply in exceptional
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circumstances, found that it could be applicable in this
case. This was the first time the Fifth Circuit had ruled
that an alleged failure to receive a copy of a state court
decision could be the basis for equitable tolling. The Fifth
Circuit vacated the order of dismissal and remanded for a
hearing as to when the petitioner actually received notice
of the denial of hisg state court appeal. This matter was
referred back to the Magistrate Judge for hearing.

{c) Martin v. Memorial Hospital at Gulfport, 86 F.3d

1391 (5th Cir. 1996). Affirmed in part, reversed in part
and remanded.

The Memorial Hospital at Gulfport entered into an exclusive
contract with a physician to operate the hospital‘s facility
for end stage renal disease. Martin, another physician,
claiming this contract eliminated competition and prevented
him from practicing medicine, brought an antitrust action
against Memorial Hospital and its Board. This Court granted
in part defendant’s motion for summary judgment based on
local governmental immunily as to money damages and denied
gummary judgment as to the plaintiff’s claim for injunctive
relief, attorney’s fees, and court costs. This Court
dismissed all other claims against the individual board
membars.

The Fifth Circuit granted interliocutory appeal on the
single issue of whether the hospital, owned and operated by
a municipality, and the hospital’s board of trustees are
immune from an antitrust claim under the state action
doctrine of Parker v, Brown, 317 U.8. 341 {1843). The Fifth
Circuit found that under Mississippi law the hospital and
its board members were authorized to enter into anti-
competitive agreements and were entitled to state action
immunity. The case was remanded for entry of summary
judgment on all antitrust claims.

After the matter was remanded to this Court, the
hospital filed new wotions for summary judgment which were
granted in their entirety. This case was then appealed by
the physician. It was affirmed by the Fifth Circuit. 130
F.3d 1143 {5th Cixr. 1987).

(d) Land v. United States Fidelity and Guaranty Co., 78
F,3d 187 {(5th Cir. 1996). Reversed and remanded.

This was a diversity case involving “stacking” of uninsured
motorist coverage. This Court concluded that stacking was
allowed under Mississippi law and granted summary Jjudgment.
The Fifth Circuit stated “we trespass on the ever-shifting

2
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sands of Mississippi’s uninsured motorist law” and noted
that it had a more recent case from the Missigsippi Supreme
Court “unavailable to the district court.” The Fifth
Circuit then reversed and remanded. Before the issue could
be tried before this court, the Mississippi Supreme Court
handed down yet another decision basically consistent with
this Court’'s initial ruling. U.S. Fidelity and Guar. Co. v,
Ferguson, 698 So.2d 77 (Miss. 1997). The parties settled
for approximately 90 to S5 percent of the amount in
controversy based on the subsequent decision of the
Mississippi Supreme Court.

{e) Applewhite v. Reichhold Chemicals, Ing., 57 F.3d
571 (5th Cir. 19%5). Affirmed in part, vacated in part.

This case inveolved a 1977 explosion and fire at defendant’s
plant in Columbia, Mississippi (incorrectly referred to as
Columbus). On March 3, 1992, when this case was being
handled by a different judge an order was entered ‘“requiring
all subsequent suits against Reichhold Chemicals regarding
the Columbus site to be filed separately.” This Court
denied the plaintiffs’ motion for a class certification
under Rule 23 (b) (3) and also dismissed the plaintiffs’
complaint without prejudice based on the March 3, 1992,
order. The Fifth Circuit affirmed the denial of class
certification but concluded that the Court should have
examined each case individually rather than relying on the
March 3, 1992, order and remanded to the district court to
consider whether plaintiffs were properly joined and whether
they should be allowed to continue in one action.

{f) Satcher v. Honda Motor Co., 52 F.3d 1311 (5th Civr.
1995). Affirmed in part, vacated in part.

Plaintiff wotorcycle rider had a leg amputated in an
accident with a motor vehicle. He brought a products
liability suit under the crash worthiness doctrine. This
Court denied defendant’s wmotion for summary judgment and the
case proceeded to trial. The jury awarded compensatory and
punitive damages. The issue of punitive damages was
submitted to the jury based on testimony that defendant had
known of the alleged dangerous design for twenty years and
had joined with other manufacturers in deliberately blocking
the adoption of safety standards within the industry which
would have precluded this design and prevented the injury.
The defendant appealed and the Fifth Circuit initially
reversed and rendered, but on rehearing, based on an
intervening state court decision, vacated its original

10
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opinion and remanded the case to this Court for further
consideration. Upon reconsideration, this Court reaffirmed
the jury verdict whereupon the defendant again appealed.
The Fifth Circuit affirmed this Court’s evidentiary and
trial rulings and the jury verdict on compensatory damages
but found that Honda’s conduct did not rise to the level
required for the imposition of punitive damages and vacated
the punitive damages award.

(g) L & A Contracting Company v. Southern Concrete
Services, Inc., et al, 17 F.3d 106 (5th Cir. 1994). Affirmed

in part, vacated in part.

In this case, L & A Construction Company was a general
contractor on a project to build a bridge in Apalachicola,
Florida. L & A subcontracted with Southern Concrete
Services to provide concrete for the project. Throughout
the course of the project, the evidence established that
Southern Concrete failed to provide a sufficient quantity of
concrete of sufficient quality in a timely manner for the
completion of the project. L & A put the subcontractor,
Southern Concrete, on notice that it considered this to be a
breach of contract and copied the subcontractor’s bonding
agent, Fidelity and Deposit Company of Maryland.

After completion of the project, L & A sued Southern
and F & D for breach of contract in Mississippi state court.
The case was removed to federal court. This Court conducted
a six-day bench trial. At the conclusion of the trial,
applying Florida law, this Court found that both Southern
and F & D had breached the subcontract and awarded L & A
damages against both Southern and F & D.

on appeal the Fifth Circuit, making a legal distinction
pbetween “breach” and “default”, affirmed this Court’s award
of damages to L & A against the subcontractor Southern but
vacated the judgment against the surety F & D.

(h) Although Exxon Corp. v_Crosby Mississippi
Resources, Ltd, 40 F.3d 1474 (5th Cir. 1995), is listed in
the indexes as affirmed in part and reversed in part, the
opinion of this Court was affirmed.

This appeal involved two different cases from the Southern
District of Mississippi consolidated on appeal. One case,
found at 775 F. Supp. 969, was rendered by a different
judge. The second case, found at 815 F. Supp. 977, was
decided by me. My decision was affirmed while the decision
of the other judge was affirmed in part and reversed in
part. 40 F.3d 1491.

11
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(i) The following case was appealed from this Court to
the Fifth Circuit. The Fifth Circuit affirmed and the
decision of the Fifth Circuit was appealed to the Supreme
Court. The Supreme Court reversed the Fifth Circuit.
Garlotte v. Fordice, 29 F.3d 216 (S5th Cix. 1994), certiorari
was granted, Garlotte v. Fordice, 513 U.S. 1123, 115 S. Ct.
929, 130 L.Ed.2d 876 (1995). Judgment of Fifth Circuit was
reversed by Garlotte v. Fordice, 515 U.S. 39, 115 S. Ct.
1948 (1995). On remand in Garlotte v. Fordice, 72 F.3d 34
(5th Cir. 1995), the Fifth Circuit again affirmed this
Court’s dismissal of Garlotte’s habeas corpus petition, this
time on the merits.

The factual background was as follows: Garlotte was
sentenced to three years for possession of marijuana. He
received two concurrent life sentences for murder to run
consecutive to his three year marijuana sentence. The
petition for habeas involved only the marijuana conviction.
This Court denied the petition for habeas on the merits and
declined to grant a Certificate of Probable Cause. The
Fifth Circuit granted a Certificate of Probable Cause and
ordered the respondent to brief the issue of whether or not
the district court prematurely dismissed Garlotte’s petition
without a hearing. The Fifth Circuit then affirmed this
Court finding that since Garlotte had already served his
three year sentence for the marijuana charge he was no
longer in custody on that charge. The Supreme Court, in a
7-2 decision, reversed the Fifth Circuit concluding that
Garlotte was “in custody” for the purpose of his habeas
petition even though he had already served his marijuana
gsentence. The Supreme Court found that he would have
started serving his life sentence sooner if his marijuana
conviction had been set aside. On remand, the Fifth Circuit
reviewed all 15 points of error alleged by Garlotte, on the
merits, and affirmed this Court’s original dismissal of his
habeas corpus petition.

(j) U. S. v. Nguyen, 28 F.3d 477 (5th Cir. 19%4).
Reversed and remanded.

Defendant was convicted of one count of using fire to commit
a felony and one count of attempting to destroy a building
by fire in violation of two different subsections of 18
U.S.C. §844. Defendant appealed. The Government cross-
appealed. The Fifth Circuit affirmed on the question of
whether the evidence was sufficient; affirmed this Court’s
refusal to dismiss count three as being multiplicitous,
though defendant was ultimately acquitted on this count; and

12
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affirmed this Court’s denial of defendant’s motion for a
mistrial when defense counsel on cross examination elicited
information relative to another arson. The Fifth Circuit
agreed with this Court that this information was elicited in
response to a direct question by defense counsel and further
that the cautionary instruction given by this Court was
adequate to cure any prejudice. The Fifth Circuit also
affirmed this Court’s giving of a modified Allen charge.
This Court sentenced defendant to five years as to the
mandatory count, but did not sentence defendant as to the
second count, which this Court concluded involved the same
conduct as the first count. The Fifth Circuit reversed and
remanded for this Court to impose a consecutive sentencc as
to the second count.

(k) Watkins v. Fordice, 7 F.3d 453 (5th Cir. 1993).
Reversed and remanded.

This was a voting rights case in which this Judge was one of
a three judge panel composed of Circuit Judge Rhesa H.
Barksdale, District Judge Tom S. Lee, and this writer. This
case was originally filed in 1991 after Mississippi had
redistricted both houses of its legislature based on 1930
census data. The Attorney General had objected to the 1991
redistricting plan. The appellants had asked the three
judge district court to enjoin the upcoming elections. This
request was denied. Watkins v. Mabus, 771 F.Supp. 789 (D.C.
Miss. 1991) . The denial was affirmed by the United States
Supreme Court. {Affirmed in part, vacated in part. Watkins
v. Mabug, 502 U.S. 954, 72 S.Ct. 412, 116 L.Ed. 2d 433
(1991).) In its 1992 regular session, the Mississippi
Legislature passed a revised redistricting plan which was
precleared by the United States Attorney General. The 1952
redistricting plan mooted all of appellants’ claims. The
Court had ordered the parties to file necessary motions for
the final disposition of the case. In response, the
appellants requested dissolution of the three judge court,
remand of the case to a single judge district court, and
award of attorney fees. The Court awarded $198,688.23 in
attorney fees and expenses instead of the $866,938.39
requested. The appellants filed a timely appeal and the
state cross appealed. The Fifth Circuit affirmed on all
issues except on the hourly rate employed by the district
court. Plaintiffs filed affidavits from attorneys in the
community showing the prevailing market rate in the locality
to be 5150 to $200 per hour for attorneys with more than ten
years experience and $100 to $150 per hour for those with
four to ten years experience. The State introduced

13
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attorneys’ affidavits showing the market range to be $75 to
$125 per hour. The three judge panel set what it found to
be a reasonable hourly rate, of $95-110 per hour, within the
market range, but according to the Fifth Circuit this
deviated from the customary billing rates of the appellants’
attorneys. The Fifth Circuit vacated the award of attorney
fees and remanded to the Court to either award each
attorney’s customary billing rate or state concise reasons
for its decision to do otherwise. On remand the Court
reviewed the fee request and reaffirmed its prior order.

852 F.Supp. 542 (S.D. Migs. 1994). The Fifth Circuit
affirmed. 49 ©.3d 728 (5th Cir. 1995).

(1) United States v. Murray, 988 F.2d 518 (5th Cir.
1993). Affirmed in part, reversed in part, and remanded.

Defendant was convicted by a jury of possession of a
firearm by a previously convicted felon, aiding and abetting
the transfer of an unregistered firearm, possession of an
unregistered firearm and aiding and abetting in the sale of
a firearm to a convicted felon. After conviction, the
defendant appealed all four counts of his conviction.
Congidering conviction as to each count in turn, the Fifth
Circuit made a determination that there was sufficient
evidence to support the convictions for possession of a
firearm by a previously convicted felon, aiding and abetting
in the transfer of an unregistered firearm and possession of
an unregistered firearm. The Fifth Circuit found, however,
that the evidence was insufficient to convict the defendant
of aiding and abetting in the sale of a firearm to a
convicted felon. The Fifth Circuit affirmed the judgment of
thig Court as to three convictions and reversed this Court
as to the fourth conviction, and remanded fcr resentencing.

(m) U.S. v. Christine Wainuskis, 138 F.3d 183 (5th Cir.
(Miss.) 1998).

Thig case is listed on the Fifth Circuit’s index as vacated.
It was in fact an affirmance of this Court’s denial of the
defendant’s 28 U.S.C. § 2255 motion to set aside her
judgment of conviction.

UNPUBLISHED OPINIONS

(a) U.S.A. v. Kirksey Nix and John Ransom, 1:91-CR-40,
99-60069 (5th Cir. Feb. 12, 2001). Reversed and remanded.

14
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The defendants were convicted of several counts of
conspiracy involving the murder for hire of a state court
judge in 1991. The defendants filed a motion for new trial
in 1995 allegedly based on newly discovered evidence. At
the reguest of the defendants, because of an intervening
trial regarding new charges in relation to the murder for
hire, the Court did not rule on this motion for new trial
until 1997. The Court dismissed the defendants’ motion.

The defendants untimely filed a notice of appeal. The Fifth
Circuit remanded the matter to this Court for a
determination of whether or not the defendants’ filings were
late due to good cause or cxcusable neglect . In a detailed
opinion this Court ruled that the defendants did not show
excusable neglect nor good cause for the late filing based
on Rule 17(c) of this Court’s local rules which notifies all
pro se litigants of their “continuing obligation to apprise
the court of any address change.” This Court found that the
defendants had not timely notified the district court
clerk’s office as to their change in addresses and that such
had caused the delay in filing timely notices of appeal.

The Circuit Court stated that the defendants had advised the
Fifth Circuit that they had orally notified the district
court clerk’s office of their new addresses. This argument
was not made before this Court, but rather defendants argued
that they had made other filings with this Court and from
those filings the Clerk should have been able to ascertain
their new addresses. In light of defendants’ argument that
they had orally notified the Clerk of their change of
addresses, the Circuit Court vacated the District Court’s
findings by holding that the word “apprise” in the district
court’s local rules could include an oral as well as written
notification. The Circuit Court vacated and remanded to
this Court for a factual determination as to whether
defendants gave reasonable notice-though not necessarily
written--of their new addresses. The Appellate Court, as
did this Court, noted that “Nix and Ransom are habitual
litigants who have systematically burdened the federal court
system with literally thousands of pages of frivolous
material.” The matter has been referred to the magistrate
judge assigned to the case for factual findings.

(b) Fairley v. The Prudential Ins. Co,, 91-CV-74, %94-
60050 (5th Cir. Nov. 8, 1994). Reversed and rendered.

This case involved the interpretation of insurance coverage
under an accidental dismemberment policy. Fairley injured
his right eye and sought treatment from several physicians.
In an untreated state his vison was 20/400. Fairley filed a

15
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claim on his accidental dismemberment policy for loss of
sight in that eye. Doctors recommended a corneal transplant
which Fairley underwent after much reluctance. After the
operation Fairley’s vison remained at 20/400, but could be
corrected to 10/20 with a contact lens. Fairley was fitted
with a contact lens, but found the lens very uncomfortable
and only wore it sporadically. He had difficulty wearing
the lens while working. The insurance company determined
that Fairley’s loss of sight was not irrevocable and denied
coverage. This Court reversed the plan administrator’s
determination and awarded benefits to Fairley on the basis
that Fairley could unot wear the contact in real worid
conditions. The Fifth Circuit determined that since this
was an ERISA plan, factual findings should be disturbed only
if the plan administrator (Prudential) abused its
discretion. Finding no abuse of discretion, the Fifth
Circuit reversed and rendered.

(c) Heptinstall v, Blount, CA H90 0254, 92-07481 (5th
Cir. Aug. 11, 1993). Affirmed in part, reversed in part,
and remanded.

Heptinstall, a state prisoner, pled guilty to aggravated
assault. He then filed a pro se complaint alleging that
since the search warrant did not describe the guns seized
there was an illegal search and seizure; that as a pretrial
detainee he was confined in unsanitary conditions, without
adequate ventilation, in an overcrowded cell, and that this
constituted a violation of the due process clause of the
14th Amendment; that he was denied access to the courts
because he was not provided with writing materials and
stamps; and that he was deprived of property in that an
officer misappropriated $200 in cash, that the sheriff
inappropriately turned the keys to his shop over to his ex-
wife, and that law enforcement officers failed to return
seized property. Heptinstall failed to respond to discovery
and was ordered by the Court to submit to a deposition.
Heptinstall refused to be sworn at his deposition, answered
a few guestions and terminated the deposition by saying
“Case closed, gentlemen. Bye.” Defendants moved to dismiss
under Rule 37 as a sanction for failure to obey a court
order and under Rule 12 for failure to state a cause of
action. Heptinstall failed to respond to the motion to
dismiss. This Court granted the motion to dismiss on both
grounds. Heptinstall moved for additional time to appeal,
which this Court granted. Defendants argued that this Court
should not have allowed Heptinstall additional time within
which to appeal. The Fifth Circuit concluded this Court did

16
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not abuse its discretion in granting the extension of time
to plaintiff, affirmed the dismissal of the claims against
defendants in their official capacities and affirmed the
Court’s dismissal of the deprivation of property claim. The
Fifth Circuit agreed that plaintiff’s failure to comply with
a court order subjected plaintiff to sanctions but concluded
that dismissal was too severe. The Fifth Circuit reversed
and remanded the case as to the claims of illegal search and
seizure, unconstitutional conditions of confinement, and
denial of access to the courts against certain defendants in
their individual capacities; and modified the Rule 12
dismissal of other ciaims to reflect dismissal without
prejudice.

(d) U.8. v. West, CR S92 00015 03, 93-07042 (5th Cir.
July 8, 1993). Affirmed in part, reversed in part, and
remanded.

West was convicted by a jury of conspiracy to possess
cocaine with intent to distribute, interstate travel in aid
of unlawful activity, and possession with intent to
distribute a controlled substance. West previously had been
convicted under a separate indictment of conspiracy to
possess marijuana, interstate travel in aid of unlawful
activity, and possession with intent to distribute
marijuana. At this second trial, West moved for acquittal
as to the conspiracy to possess cocaine charge on the basis
that there was only one conspiracy to distribute both
cocaine and marijuana and that the second indictment and
trial constituted double jeopardy. This Court denied West’'s
motion for acquittal, but gave West the benefit of the doubt
and made the sentence on the second conviction run
concurrent with his previous conspiracy conviction. The
Fifth Circuit affirmed West’'s second conspiracy conviction
in regard to the counts relating to interstate travel in aid
of unlawful activity, and possession with intent to
distribute a controlled substance. The Fifth Circuit found
that the evidence established only one conspiracy and
reversed the conviction for conspiracy to distribute
cocaine.

(e) Marshall Durbin Cos. V. United Food & Commercial
Workers Union, 2:98-CV-241; 00-60597 (5th Cir. May 15,
2001). Vacated in part; affirmed in part, and remanded.

This case involved a challenge to an arbitrator’s decision
under the Federal Arbitration Act. Marshall Durbin Company
fired Theatrice Taylor because of alleged insubordination.

17
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Theatrice Taylor filed a grievance through the United Food &
Commercial Workers Union. The matter was submitted to
arbitration and the arbitrator found that Theatrice Tayloxr
was not insubordinate and that she should be reinstated
without back pay. Marshall Durbin filed suit to reverse the
arbitrator’s decision. This Court had reservations about
the arbitrator’s decision that there was no insubordination,
based on the facts reflected in the record, but under
controlling case law affirmed the arbitrator’s decision and
ordered Marshall Durbin to reinstate Theatrice Taylor. In a
subsequent motion, the union sought attorney’s fees and back
pay for Theatrice Taylor. This Court denied both requests
finding that it had no authority to set aside the
arbitrator’s decision that no back pay should be awarded,
although this Court felt that if reinstatement was
appropriate that back pay should be awarded. The Fifth
Circuit affirmed the denial of attorney’s fees but vacated
the decision not to award back pay, citing cases from other
circuits, and deciding that the arbitrator’s award of
reinstatement without back pay was ambiguous because the
arbitrator did not contemplate the delay caused by a
challenge under the Federal Arbitration Act. The Fifth
Circuit remanded the case with instructions to remand the
case to the arbitrator to resolve the issue of back pay.

(f) Woolwine Ford Lincoln Mercury v. Consolidated
I 2:98-CV-148; 00-60314 (5th Cir.

Financial Resources, Inc.,

Dec. 27, 2000). Vacated.

This was a diversity case invelving a dispute over the sale
and financing of automobiles. Defendant finance company
released proceeds to a middleman without obtaining the
titles from Woolwine, the seller. The middleman became
financially insolvent. The issue was whether the seller or
finance company would suffer the loss. During pendency of
the litigation the parties reached a compromise settlement
wherein each would suffer one-half of the loss. On January
12, 2000, the Court dismissed the case with prejudice
reserving the right to enforce the settlement for a period
of 35 days after the dismissal. On February 25, 2000,
Woolwine filed a motion to enforce the settlement agreement.
Defendant filed a response and stipulated that the motion to
enforce settlement had been timely filed. Defendant fired
its attorney, contacted this Court and requested a
continuance. After obtaining the continuance, Defendant
contacted court personnel the afternoon before the hearing
to obtain details relative to the hearing, but failed to
appear at the hearing. The Court entered judgment enforcing
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the settlement. Defendant appealed. The Fifth Circuit held
that the motion to enforce settlement was not filed within
thirty-five days after the case was dismissed and therefore
the Court had no jurisdiction. The judgment was vacated.

(g) Ravfield Johnson v. Forrest County Sherif's Dept.,
2:96-CV-291; 98-60556 (5th Cir. Feb. 15, 2000). Vacated and
remanded.

Plaintiff, a state prisoner, filed a complaint challenging
the defendant’s jail policy prohibiting inmates from
receiving magazines by mail. The sheriff cited reascns Ioxr
the ban as being the danger of fire, the possibility that
inmates could use magazine pages to stop toilets, and the
potential for messy cells. This Court adopted the
recommendation of the Magistrate Judge and dismissed the
complaint. Based on the First Amendment, the Fifth Circuit
vacated the order of dismissal, directed that the plaintiff
be allowed to amend his complaint to allege a claim of
retaliation, and remanded the case to this Court for further
proceedings.

(h) United Stateg of America v. Roger O. Dyess, 2:87-
CV-163; 98-60174 (5th Cir. Mar. 22, 1999). Vacated in part,
affirmed in part, and remanded.

Dyess was convicted of mail fraud by arson at a trial before
this Court. His conviction was affirmed by the Fifth
Circuit in an unpublished opinion. Subseqguently Dyess filed
a motion for a new trial and a motion to set aside sentence
under Section 2255. In accordance with the Report and
Recommendation from the Magistrate Judge, this Court denied
the motion for a new trial and diesmissed the petition for
habeas as time barred. The Magistrate Judge’s Report and
Recommendation as to the habeas petition was based upon a
Second Circuit decision that concluded that the one year
statute of limitations found in 28 U.S8.C. § 2244(d) (1)
expired on April 23, 1997. After this Court dismissed the
complaint, the Fifth Circuit rendered a decision determining
that the one year statute of limitations under 28 U.S.C. §
2244 (d) (1) expired on April 24, 1997, rather than April 23.
The Fifth Circuit affirmed this Court’s denial of the motion
for a new trial, vacated this Court’s dismissal of Dyess’
Section 2255 motion, based on the intervening Fifth Circuit
decision, and remanded the matter to this Court for
consideration of Dyess’ Section 2255 motion. After remand,
the Government moved for downward departure based upon
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substantial assistance and Dyess voluntarily dismissed his
Section 2255 motion.

(i) Herman Barnes v. Edward Hargett, CA-H-88-0223, 92-
7436 (5th Cir. April 15, 1994). Vacated in part, affirmed

in part, and remanded.

Barnes, a state prisoner, serving two consecutive life
sentences for two capital murders committed during the
course of an armed robbery, filed for habeas relief alleging
an illegal arrest, involuntary confession, and an
unreasonable detention prior to hisg initial appearance.

This Couxrt adopted the Magistrate Judge’s Report that
characterized plaintiff’s issues as Fourth Amendment
challenges precluded from federal review by Stone v. Powell.
The Fifth Circuit affirmed this Court’s decision that the
Fourth Amendment issues had been fully litigated in state
court and were barred from relitigation on collateral
federal review. Construing the complaint most favorably to
plaintiff, the Fifth Circuit, however, held that the issue
of the voluntariness of plaintiff’s confession should have
been considered under the Fifth, Sixth, and Fourteenth
Amendments. The Fifth Circuit remanded the case for a
determination as to whether plaintiff exhausted his state
court remedies on the voluntariness issue, and if so, for an
analysis of these constitutional claims. This Court then
remanded this case to ancother Magistrate Judge who
recommended that the petition for habeas be dismissed. This
Court adopted the subseguent recommendation of the
Magistrate Judge and dismissed the petition. The Fifth
Circuit then affirmed the dismissal of plaintiff’s petition
for habeas.

() Charles Sylvester Bell v. Lee Roy Black, 2:91-CV-
118, 93-7484 {(5th Cir. April 4, 1994). Vacated and

remanded.

This was a habeas case involving a prisoner in state
custody. The Fifth Circuit vacated this Court’s judgment
with instructions to dismiss plaintiff’s federal habeas
petition for failure to exhaust, without prejudice.

(k) U.8. v. Arthur Loper, 1:94-CV-560, 95-60274 (5th
Cir. May 27, 1996). Vacated and remanded.

Loper was convicted of conspiracy to distribute cocaine.

This Court imposed an enhanced statutory minimum sentence of
120 months under U.S.5.G. § 5G1.1(b) which requires a court
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to impose the statutory minimum sentence where it is greater
than the maximum of the applicable guideline range. Loper’s
conviction was affirmed on direct appeal in an unpublished
opinion. Loper then filed a Section 2255 motion to vacate,
set aside, or correct his sentence. This Court denied
plaintiff‘s motion. The Fifth Circuit noted that this Court
should have set out its findings of fact and conclusions of
law, vacated the dismissal, and remanded for resentencing
because the Government failed to give notice that it would
seek an enhanced sentence as required under Section

851(a) (1) .

(1) U.S. v. Marlon Johngon, 1:397-CV-571, 99-607¢6 (5th
Cir. Dec. 7, 2000). Vacated and remanded.

Johnson pled guilty to conspiracy to possess with intent to
distribute cocaine and conspiracy to intimidate a witness.
He waived his right to appeal his sentence. Johnson filed a
§ 2255 motion alleging ineffective assistance of counsel, in
that his attorney failed to argue for a three point
reduction for acceptance of responsibility; failed to
challenge the use, for enhancement, of a prior state
conviction that was allegedly constitutionally infirm; and
failed to file a notice of appeal as requested. This Court
adopted the Magistrate Judge’s Report and Recommendation,
overruled Johnson’s Objections, and denied Johnson's Section
2255 motion. The Fifth Circuit’s remand is somewhat
contradictory. In footnote four on page three of the
opinion, the Appellate Court said “Johnson’s allegations are
not precise as to whether he challenges that he was not
counseled, or instead, that his plea was involuntary. This
is an issue the district court should explore on remand.
Ultimately to succeed, Johnson will have to prove that his
guilty plea was flawed, not just that he requested an
appeal.” However, in the final sentence of the remand
order, the Court stated “The sole question on remand is
whether Johnson requested that his attorney file a direct
appeal challenging the guilty plea and, if so, whether the
attorney failed to file the appeal.” The Appellate Court on
page four of its opinion in footnote seven stated “The
district court should be impatient with any attempt to
discuss (1) the breach of the plea agreement, (2) any
challenge to the sentence, (3) the use of the uncounseled
misdemeanor, or (4) an ineffective assistance of counsel
claim relating to the waiver of Johnson’s right to appeal
his sentence.” This Court re-referred this matter to the
Magistrate Judge for hearing in accordance with the Fifth
Circuit remand.
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(m) U.S. v. Four Parcelg of Land, CA-H89-0201, 93-07256
(5th Cir. Feb. 10, 1994). Affirmed in part, vacated in
part, and remanded.

This Court, on motion for summary judgment, granted civil
forfeiture of four parcels of land owned by Donnell and
Bessie Baylous. In its motion, the Government alleged that
one of the four parcels of land was used in connection with
the distribution of crack cocaine and that the other three
parcels were acquired with proceeds from drug sales. In a
responsive affidavit, Bessie Baylous stated that three of
the parcels of land were purchased with money from
legitimate sources. For more than twelve months, the
Baylouses failed to respond to the Government’s motion. This
Court relied on affidavits from confidential informants to
establish that the three parcels were indeed obtained with
drug money. The Fifth Circuit affirmed the forfeiture of
the one parcel used in connection with the distribution of
crack cocaine but vacated the forfeiture of the remaining
three parcels. The Fifth Circuit held that the affidavit of
Bessie Baylous created a genuine issue of material fact as
to the source of funds used to purchase the three parcels
and that summary judgment, therefore, was inappropriate.
The Fifth Circuit concluded that on remand the trial court
could consider whether the Baylous had filed timely
responses. Ultimately default judgment was entered for the
Government and the appeal of that judgment to the Fifth
Circuit was dismissed.

(1) Garlotte v. Miss. Dept. of Correctiomns, 2:93-CV-
246, 94-60544 (5th Cir. Feb. 24, 1995). Affirmed in part,
vacated in part, and remanded.

Three prisoners challenged a regulation that prohibited the
possession of word processors and typewriters with memory
and sought a temporary restraining order and a preliminary
injunction. Prison officials contended that the regulation
was necessary because these devices were used to store “scam
letters, gambling pool information, prison officials’ phone
numbers and addresses and gang related information.” This
Court accepted the recommendation of the Magistrate Judge
and dismissed the complaint. The Fifth Circuit affirmed the
dismissal of the denial of the access to the courts claim,
the denial of the claim that the prisoners’ freedom of
speech and association had been abridged, the denial of the
Ninth Amendment claim of right to possess word processors
and typewriters with memory, the denial of plaintiffs’
procedural due process claim, and the denial of plaintiffs’

22



35

request for an injunction or temporary restraining order.
The Fifth Circuit vacated the dismissal of the prisoners’
equal protection claim, their substantive due process claim,
and their claim under the Takings Clause, because plaintiffs
had alleged discriminatory and arbitrary enforcement of the
regulation. On remand, the parties agreed to a non jury
trial before a magistrate judge. The magistrate judge ruled
that the plaintiffs failed to prove their constitutional
claims and a judgment was entered for defendant. No appeal
was taken.

{0} Abrams v. Reichhold Chems., 2:22-CV 122, 25-6
(sth Cir. July 2, 1996). Affirmed in part, vacated in part,
and remanded.

This was a complex toxic torts case. This Court supervised
the settlement of more than 4000 claims. At the time of
this appeal, only the claims of the fifteen appellants
remained in litigation. This Court entered several orders
requiring plaintiffs to provide medical information
demonstrating causation. Seven of the appellants sought to
comply with the Court‘s last order to produce medical
evidence. Eight made no attempt to comply with any of the
Court’s orders requiring production of medical evidence to
support causation. This Court concluded that the proffered
expert testimony would not be admissible at trial, granted
summary judgment against the seven plaintiffs who had
produced medical evidence, dismissed their claims for fear
of future illness, and dismissed the claims of the remaining
eight plaintiffs for failure to comply with the various
court orders requiring them to produce some evidence of
causal connection. The Fifth Circuit affirmed the Court’s
rulings as to the seven plaintiffs who had produced evidence
but reversed this Court’s dismissal as to the eight
plaintiffs who had produced no evidence, but noted that the
Court could consider these claims for summary judgment. On
remand, this Court granted defendant’s motions for summary
judgment as to these remaining plaintiffs and they appealed
but dismissed their appeal.

The above unpublished opinions are all of the unpublished
opinions that I could find reversing or seriously
criticizing my decisions or rulings after reviewing my files
and requesting the Clerk of the Fifth Circuit to do the
same. :
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(3) citations for significant opinions on federal or state
constitutional issues, together with the citation to
appellate court rulings on such opinions.

(a) McGee v. U.S., 863 F. Supp. 321 (S5.D. Miss. 199%4).
This was one of the original cases challenging the Brady
Handgun Bill. This Court concluded that the part of the
Brady Bill requiring local sheriffs to perform certain
duties was unconstitutional under the Tenth Amendment. This
opinion was affirmed by the Fifth Circuit. 79 F.3d 452
(1996) (Kogog v. U.S.) The Supreme Court denied certiorari.
521 U.S. 1118, 17 8. Ct. 2507, 138 L.Ed.2d 1011 {1997).

(b) Yates v. Turzin, et al, 786 F. Supp. 594 (Miss.
1991) . Held that defendants were not amendable to suit in
Mississippi since tort was not committed in Mississippi,
manufacturer was not doing business in Mississippi, and
under the Due Process Clause there were insufficient minimum
contacts with the State to support long arm jurisdiction.

(¢) Neal v. Puckett, (2:97cv90PG - S.D. Miss.) Although
the opinion of this Court denying habeas corpus in this
death penalty case was not published, the Fifth Circuit
affirmed this Court’s denial of habeas. Interpreting
Williams v. Tavloxr, 529 U.S. 362, 120 S. Ct. 1485, 146
L.Ed.2d 389 (2000), a panel of the Fifth Circnit held that
although the Mississippi Supreme Court’s conclusion of lack
of prejudice was incorrect, it was not an unreasonable
application of clearly established federal law. Judge
Jones, who concurred, was of the impression that the
Mississippi Supreme Court did not incorrectly interpret the
prejudice prong of Strickland. The opinion of this Court
dealt with a pnumber of issues argued by the plaintiff. The
rifth Circuit granted a Certificate of Appealability on only
one issue, ineffective assistance of counsel. Before this
Court, the main argument had related to granting of an
instruction later determined by the U. S. Supreme Court to
be unconstitutional. This Court analyzed the instruction
under Brecht v. Abrahamseon, 507 U.S. 619, 113 §.Ct. 1710,
123 L.Ed.2d 353 (1993), and held that there was no prejudice
from the granting of this instruction. As noted, when this
case went to the Fifth Circuit, that issue was not even
argued. Ineffective assistance of counsel, which was not
argued nearly so hard before this Court as it was in the
Fifth Circuit, was the only issue before that Court. On that
issue this Court had ruled in accordance with Judge Jones’
concurrence.
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(d) Fairley v. Forrest County, 814 F. Supp. 1327 {(8.D.
Migs. 1993). This was a case involving the one man-one vote
principle of the Equal Protection Clause and reapportionment
based on population shifts. The case analyzed the history
of the one man-one vote principle and discussed the problems
that occur when courts intrude into areas normally reserved
for legislative bodies, including the breaking of precinct,
beat and county lines, separating communities. of interest
and ignoring things considered by the voters to be important
which can appropriately be considered by legislative bodies
but not courts. The case also dealt with issues of special
elections and the defersnce to ke accorded local
representative bodies in their redistricting efforts.

Public Office: State (chronologically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positions were elected or
appointed.

a. During the year 1962 I served as prosecuting attorney
for the City of Laurel in Municipal Court. This was an
appointed position.

b. From 1964 to 1968 I served as prosecuting attorney of
Jones County, Missisgippi. This was an elected position.

¢. From 1972 until 1980 I served in the Mississippi State

Senate which is an elected position.

State (c¢hronologically) any unsuccessful candidacies for
elective public office.

a. In 1967 I narrowly lost an election to the House of
Representatives for the State of Mississippi.

b. In 1978 I was a candidate for the United States Senate
in the Republican Primary and lost that primary election to
now U. 5. Senator Thad Cochran.

¢. In 1379 I won the Republican nomination for Attorney

General of Mississippi and narrowly lost the general
election to later Gov. Bill Allain.

Legal Career:

a. Describe chronologically your law practice and
experience after graduation from law school
including:

25 .



38

1. whether you served as clerk to a judge,
and if so, the name of the judge, the
court, and the dates of the period you
were a clerk;

I did not clerk.

2. whether you practiced alone, and if so,
the addresses and dates;

I practiced alone from June of 1961 until September 1961 at
52¢ Central Avenus, Laurel, MS 39440.

3. the dates, names and addresses of law
firms or offices, companies or
governmental agencies with which you
have been connected, and the nature of
your cenmection with each;

(a) From September 1961 until January‘197l I was a partner
in the law firm of Gartin, Hester and Pickering, 529 Central
Avenue, Laurel, MS 39440.

(b) During 1971 and 1972 I practiced law under the firm name
of “Law Offices of Charles W. Pickering,” 529 Central
Avenue, Laurel, MS 39440.

(¢) From 1973 to January, 1980 I practiced law in the firm
of Pickering & McKenzie, 529 Central Avenue, Laurel, MS
39440.

(d) In 1980 I again practiced law under the firm name of
“Law Officas of Charles W. Pickering,” 529 Central Avenue,
Laurel, MS.

(e) From 1981 until approximately 1986 I practiced law in
the firm of Pickering & Williamson, 529 Central Avenue, P.O.
Box 713, Laurel, MS 39441.

(f) From approximately 1986 until 1990, when I was appointed
to the bench, I practiced law in the firm of Pickering,
Williamson & Walters, 529 Central Avenue, P.C. Box 713,
Laurel, MS 39441.

b. 1. What has been the general character of your
law practice, dividing it into periods with
dates if its character has changed over the
years?
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From June 1961 until 1990 I engaged in the general practice
of law. 1In 1962 I served one year as city prosecuting
attorney prosecuting misdemeanor criminal cases. From
January 1964 until January 1968 I was prosecuting attorney
for Jones County, Mississippi, and engaged in the
prosecution of misdemeanor and felony criminal cases. In
1969, for a brief period of time, I was part-time city judge
in Laurel, Mississippi. I did a limited amount of criminal
defense work. However, I primarily engaged in civil
practice.

I represented a bank for some six cr seven years
(approximately 1980 to 1987) and a major insurance company
for a brief period of time (in the mid-1970s). I
represented an oil company (approximately 1968 to 1990) and
the local cable television company {(approximately 1964 to
1990). I primarily handled negligence claims.

During the early years of my practice, I did a considerable
amount of title work. I did some estate practice. For many
years I did a limited amount of domestic practice. In the
first few years of my practice, I handled a few bankruptcy
matters. In summary, I had a general practice.

2. Describe your typical former clients, and
mention the areas, if any, in which you have
specialized.

It is difficult to describe typical former clients since my
law practice was so varied. My clients requested help with
land transactions, preparation of wills, contracts, and
domestic problems. Other clients had business or other
commercial work to be done. I represented some business
clients on a retainer basis. Although personal injury
clients did not comprise the largest number of my clients,
personal injury work did represent the biggest part of my
practice. Most of these clients had either lost a family
member or had received a persconal injury.

c. 1. Did you appear in court frequently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance, giving
dates.

In the last five years of my practice, I appeared in court

regularly. I did not appear more because we settled by far
the largest percentage of our cases.
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2. What percentage of these appearances was in:

(a) federal courts;

Approximately 20 to 30 percent.
(b) state courts of record;

70 to 80 percent.
(c) other courts.

Occasionally.

3. What percentage of your litigation was:
{(a) civil;

98 percent.
(b) criminal.
2 percent.

4. State the number of cases in courts of record
you tried to verdict or judgment (rathexr than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

In the last five years of my practice, I was sole or chief
counsel in approximately ten cases tried to verdict.

5. What percentage of these trials was:
(a) jury;

Most of the cases that I tried were before a jury.
(b) non-jury.
Very few of the cases that I tried were non-jury.

Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citatiomns,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Also state as to each case:

28



41

(a) the date of representation;

(b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

(¢) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

a. Style of case: Glaston Hilbun, et al vs. Ralph
Pickering, et al, No. 19,026

Summary of case: Around 1910 a Mr. Hilbun deeded 40 acres
of land to oue of his children for life with a remaindecr
interest to his grandchildren born of this child. 1In the
1920's this property sold for taxes. The company that bought
the 40 acres of land at the tax sale filed a confirmation
suit. 1In the 1930's or 40's Ralph Pickering purchased this
40 acres of land and established his home and other
improvements on the land. In the late 1950's the life
tenant died and the remaindermen filed suit to cancel the
tax sale that occurred in the 1920's and to confirm their
title to the property. It was plaintiffs’ contention that
their interest did not vest until the death of the life
tenant, that the statute of limitations had not run, that
the tax sale was void because statutory steps had not been
followed, and that the confirmation suit was void because
they were minors at the time of the confirmation suit and
process had not been properly served upon them.

Although this was not the first case that I tried, it
was by far the most important and significant case that I
tried during my first couple of years of law practice.
There were numerous complicated issues of law that required
extensive research, including the doctiine of equitable
estoppel, laches, statutory requirements for a valid tax
sale, and statutory reguirements for process on minors. This
involved the homestead of a cousin who lived in the small
rural community in which I was reared. This case was
tremendously important to me.

Party or parties I represented: Ralph Pickering and his
wife

Nature of my participation: I was the chief counsel
throughout the handling of this matter. Although I
associated an older lawyer to assist me in this matter, he
died before trial. I associated another experienced
attorney and he became sick just before the trial date.
The day before trial I associated a third lawyer to assist
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in this matter. I did all of the trial preparation and 75
to 80 percent of the trial of the case.

Final disposition: The case was dismissed with prejudice.
Ralph Pickering and wife kept their homestead. I filed
discovery and reguired the complainants to specify what they
alleged to be the defect in the tax sale. Mississippi had a
1930 Code. The complainants had researched the law back to
the 1930 Code. However, the law had been changed in the
1920's and although the proof they offered would have been
sufficient under the law as it existed from 1930 forward, it
was inadequate to establich a case under the law that
existed in the 1920's. The discovery had doomed the case of
the complainants. They simply did not meet their burden of
proof. Extensive research paid off. The complainants did
not know until after the case was submitted to the court and
we were engaged in final arguments that they had proven that
the tax sale would have been void under the wrong law, and
not the law that was applicable at the time the tax sale
took place.

Date of trial: August 8, 1962

Name of court: Chancery Court of Second Judicial District
of Jones County, Mississippi

Name of judge: Hon. L. B. Porter, deceased

Name, address and phone number of co-counsel: Hon. Robert
L. Riddley, North Carolina, address unknown

Name of counsel for other party or parties: The firm of
McFarland and McFarland represented the complainants. Joe
A. McFarland, who later became a state circuit judge and who
actually tried the case, is now deceased. The other member
of this firm was Hon. Robert H. McFarland, former U.S.
District Judge for the Canal Zone, now retired from the
practice of law. His address is P. O. Box 445, Bay Springs,
MS 39422, (601) 764-2145.

Citation: This case was not appealed and consequently was
not reported.

b. Style of case: State of Mississippi vs. Tilson (Bud
Stringer, No. 5133

Summary of case: Tilson (Bud) Stringer operated a motel and
bar in the City of Laurel, Mississippi. In 1965 a woman who
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apparently was working with Stringer as a prostitute
attempted to commit suicide. It was discovered that two
teenage girls were living at the motel and were engaging in
prostitution. As county prosecuting attorney, I filed
charges against Tilson (Bud) Stringer for contributing to
the delinguency of wminors.

This was a criminal case I prosecuted early in my law
practice. Although Tilson (Bud) Stringer was alleged to
have been involved in many criminal activities, he had never
spent any time in jail prior to this trial. When I ran for
State House of Representatives in 1967, Stringsr claimed
that Iie hauled enough voters to the polls to vote against me
to cause my defeat.

Party or parties I represented: The State of Mississippi.

Nature of my participation: I was the sole prosecutor in
this case.

Final disposition: The jury returned a verdict of “guilty.”
The case was appealed to all available courts. The
defendant was given the maximum sentence which he served in
jail.

Date of trial: May 12, 1965

Name of court: County Court of Jones County, Mississippi.
Name of judge: Hon. Luther Austin, deceased.

Name of co-counsel: none

Name of counsel for other party or parties: Hon. George
Maxey, deceased; Hon. Gene Clark, P. O. Box 525, Laurel, MS
39441, (601) 649-7823.

Citation: 191 So.2d 851

c. Style of case: State of Mississippi vs. Lavelle
Stockman, No. 937

Summary of case: In 1967 I was serving as county
progecuting attorney. At that time there was a great deal
of violence being committed by members of the Ku Klux Klan.
There was a violent labor strike. People were shooting into
homes of people who had gone back to work in the plant that
was being picketed. At the scene of one of these homes law
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enforcement officials recovered shotgun shell hulls. These
hulls obviously came from the gun used to fire into the
home. The hulls from these shotgun shells were turned over
to the gtate crime lab. Later the man who drove the car in
this shooting incident confessed. He implicated Lavelle
Stockman as the man who shot into the house. We obtained an
arrest warrant for Lavelle Stockman and a search warrant for
his home. A shotgun was recovered and submitted to the
crime lab. It was determined that the hulls of the shotgun
shells recovered at the scene had been fired from the gun
found in the home of Lavelle Stockman. I was convinced of
the guilt of Lavelle Stockman. It was one of the strongast
cases of circumstantial evidence in which I had been
involved. In addition to the circumstantial evidence, we
had the direct testimony of an accomplice who was driving
the car. ©Nevertheless, the jury quickly found Lavelle
Stockman not guilty.

I have a great deal of faith in the jury system.
However, this case drove home the point to me that in

particular situations both prejudice and fear can cause a
jury to make a mistake.

Party or parties I represented: State of Mississippi.
Nature of my participation: The District Attorney was the
chief counsel for the case. I served as co-counsel in
trying and presenting this case.

Final disposition: Not guilty.

Date of trial: December 1967

Name of court: Circuit Court of First Judicial District of
Jones County, Mississippi.

Name of judge: Hon. Lunsford Casey, deceased.

Name of co-counsel: W. O. Dillard, 101 N. State Street,
Jackson, MS 39225, (601) 355-7961.

Name of counsel for other party or parties: Hon. George
Maxey, deceased; Hon. Gene Clark, P. O. Box 525, Laurel, MS
39441, (601) 649-7823.

Citation: Not reported.
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d. Style of case: Florence Kaplin Miller and Henry M.
Ginsburg vs. Carson Biglane and Robert Smith, No. H74-116(C)

Summary of case: In the 1950s the Commercial National Bank
as trustee of the estate of Sam Kaplin entered into a lease
of commercial property located at an intersection in Laurel,
Mississippi, on which was located a store building. This
property at that time was in a declining neighborhood.

After entering into this long-term lease Robert Smith and
Carson Biglane improved the property on both sides of the
street. Thereafter property values increased greatly. When
this case wag tried, more than 20 vears after the original
lease was executed, reascnable rental value of this property
had greatly increased and exceeded the amount provided for
in the lease. The plaintiffs contended that the lease had
not been properly entered into and was void. Plaintiffs
also contended that the consideration was so grossly
inadequate as to amount to a gratuity and no consideration.
The plaintiff was a resident of New York. This action was
maintained in the federal courts on the basis of diversity
of citizenship. This case shows the diversity of cases
handled by our firm.

Name of parties I represented: Robert Smith and Carson
Biglane, owners of Westside Grocery.

Nature of my participation: I was the chief counsel in
handling this entire matter.

Final disposition: The court dismissed the complaint and
confirmed the lease.

Date of trial- September 1976

Name of court: U. S. District Court for the Southern
District of Mississippi.

Name of judge: Hon. William Harocld Cox, deceased.

Name and address of co-counsel: Hon. Franklin McKenzie,
Jr., now Chancery Judge of 19th Chancery District, P. O. Box
1961, Laurel, MS 39441, (601) 428-7625.

Name of counsel for other party or parties: Hon. Kalforxrd C.
Ratcliff, deceased, and Hon. David Ratcliff, P. O. Box 706,

Laurel, MS 39441, (601) 425-2303; and Hon. Anthony Thaxton,

P. O. Box 106, Laurel, MS 39441, (601) 649-3351.
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Citation: Not reported.

e. Peggie Mae Ratcliffe, et al vs. W. C. “Dunk” Crosby, et
ux, No. 26,421

Summary of case: DPeggie Mae Ratcliffe, acting on behalf of
her brother, the Rev. Sam Graves, purchased a tract of land
from David Graves, her nephew. A young lawyer in our law
firm prepared this deed. He made a mistake in dictating the
description. Thereafter W. C. Crosby hired an attorney to
check the record to see what land David Graves still owned.
This attorney discovered the mistaks in the deed to Peggie
Mae Ratcliffe. W. C. Crosby obtained a deed from David
Graves to the property that should have been included in the
deed from David Graves to Peggie Mae Ratcliffe. Later when
this mistake was discovered, our firm filed suit against W.
C. Crosby in an attempt to correct the error that had been
made. Our theory of the case was that the mistake in the
description of the deed was patently obvious and that this
should have constituted sufficient constructive notice to
the purchaser to require further inguiry on his part in
order for him to be a “bona fide purchaser for value without
notice.” By this time, David Graves had been convicted of a
felony in Georgia and was in the Georgia State Penitentiary.
We had to travel to the Georgia State Penitentiary-to take
his deposition. The trial court held that a defective
description was not notice and dismissed our complaint. We
appealed to the Mississippi Supreme Court. The Mississippi
Supreme Court affirmed the ruling of the trial court.

This case emphasized the need to be very careful and
thorough to aveoid mistakes in preparation of documents. It
also emphasized the need to be cpen and candid with cne's
clients. I candidly and frankly acknowledged to our clients
the mistake that had been made and kept them regularly
posted on the progress that we were making in trying to
correct the error. When the Supreme Court finally dismissed
our complaint, it was no trouble to resolve this matter with
our clients and to make them whole. This we quickly did.

Parties I represented: Peggie May Ratcliff and her brother,
Sam Graves.

Nature of my participation: Chief counsel.

Final disposition: Bill of complaint dismissed, appealed to
Supreme Court and ruling of lower court affirmed.
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Date of trial: February 1876

Name of court: Chancery Court of the Second Judicial
District of Jones County, Mississippi, and the Mississippi
Supreme Court.

Name of judge: Hon. J. Shannon Clark, P. O. Box 168,
Waynesboro, MS 39367, (601) 735-4447.

Name, address and phone number of co-counsel: Hon. J. Larry
Walters, P. O. Box 745, Laurel, MS 39441, (601) 649-4424.

Name of counsel for other party or parties: Hon. Matthew
Harper, deceased.

Citation: 2354 So.2d 802 (Miss. 18978).

f. Style of case: State of Mississippi vs. David L. Grav,
No. 5540

Summary of case: David Gray, a young black man in his late
20's or early 30's, was charged with robbing a teenage white
girl who was working in a store. Gray was charged with
using a knife to commit the robbery.

Even though times had changed considerably, a black
defendant charged in a crime of that nature still had a
difficult time finding local counsel who would accept
private employment to defend a charge of this nature. I had
represented David Gray’s father since shortly after I
started practicing law. David Gray'’'s parents approached me
about defending him in this criminal matter and convinced me
that he was innccent. The young girl who had been robbed
was a granddaughter of a friend and supporter of mine in
political campaigns. It was not an easy decision to make,
but our firm came to the conclusion that David Gray was
entitled to a good defense and agreed to accept employment
in the case.

Party I represented: I represented David Gray, the
defendant.

Nature of my participation: Chief trial counsel.
Final disposition: The first jury trial resulted in a hung

jury. The second trial resulted in an acquittal. After the
second trial, David Gray'’s parents were grateful and invited
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all of us who had been involved in the trial to their home
for a celebration dinner.

Date of trial: First trial May 21, 1981; Second trial
September 30, 1981.

Name of court: Circuit Court of the Second Judicial
District of Jones County, Mississippi.

Name of judge: Hon. James D. Hester, deceased.

Name, address and phone number of co-counsel: Hon.

Williamson, P. O. Box 3394, Laurel, MS 39441 (601) 426-0056

v oTya
¥ a.

Name of counsel for other party or parties: Hon. Donald
Smith, then district attorney, 1915 23rd Avenue, Gulfport,
MS 39502, (228) 868-8426; Hon. Larry Walters, P. O. Box 745,
Laurel, MS 39441, (601) 649-4424.

Citation: None.

g. Style of case: Judy B. Smith vs. Younger
Transportation, Inc., et al, No. 81-4-45

Summary of case: David Smith was killed while working at an
0il well site helping to unload a truckload of pipe. One of
the timbers that was used to roll the pipe from the truck
bed to the pipe rack “kicked out” and another broke causing
the pipe to fall to the ground and crush David Smith. Suit
was filed against the trucking company on the theory that
the driver of the truck was the “captain of the ship” and
responsible for the safe unloading of his truck. The
defendants defended on the basis that the deceased himszlf
placed the timbers between the truck and the pipe rack.
Thorough investigation revealed that even though this was
true the truck driver came back and moved the timbers after
they were put in place by the deceased. The case was tried
to completion and while the jury was deliberating, the
defendants made their first substantial offer. The case was
settled for $475,000.

A wife and two swall children were left without
adequate means of support. By this settlement we were able
to secure the financial future of these children so that
they could be supported during their minority and get an
education. At the time this case was settled, the
settlement was larger than any previous settlement or jury
verdict before the Circuit Court of Jones County,
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Mississippi. This case also demonstrated the need for
thorough preparation and investigation of a case.

Party I represented: Judy Smith, the wife of David Smith,
and her two children.

Nature of my participation: Hon. Jack Riley, attorney in
Hattiesburg, who originally represented Judy Smith and her
children, associated our firm to try this case. I was the
chief trial counsel.

Final disposition: Settlement after submission to jury.
pate of trial: August 19, 1981

Name of court: Circuit Court of the Second Judicial
District of Jones County, Mississippi.

Name of judge: Hon. James Hester, deceased.

Name, address and phone number of co-counsel: Hon. Jack
Riley, P. O. Box 654, Hattiesburg, MS 39401, (601) 583-2607;
Hon. W. Dal Williamson, P. O. Box 394, Laurel, MS 39441,
(601) 426-0056.

Name of counsel for other party or parties: Hon. Matthew
Harper, deceased.

Citation: Not reported.
h. Style of case: James M. Ainsworth vs. Tom’s Foods,

Ltd., a corporation, and Robert E. French, an individual,
No. H79-0159N

Summary of case: Milton Ainsworth, a truck driver, who was
approximately 57 or 58 years of age was driving an 18-wheel
tanker loaded with gasocline on Highway 49 south of Collins,
Mississippi, when an 18-wheeler pulled out into the road in
front of the truck he was driving. It was early in the
morning before day break. This was a divided four-lane
highway. Our theory of the case was that the Tom’s truck
failed to yield the right-of-way and blocked both southbound
lanes of traffic. The defense theory was that the Tom’'s
truck occupied only one of the two lanes of traffic and that
there was no reason for the truck driven by Milton Ainsworth
to have collided with the Tom’s truck.
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This was one of the first cases that I handled that
largely involved psychological injury. Milton Ainsworth had
been a “pillar of the community” in the small town in which
he lived. He had been active in community and church
activitiesg. At the time of his wreck Milton Ainsworth was
hauling 10,000 gallons of gasoline. The fear of what could
have happened if his tank truck had exploded or if the gas
had caught on fire caused Milton Ainsworth to suffer serious
emotional and psychological trauma. The testimony was that,
after this incident, Milton Ainsworth was completely
changed. He was disabled. This case was also significant
in that the defendant driver contended that he had
straightened the tractor of his truck in the road and was
occupying only one lane of traffic at the time he was struck
from the rear. However, after impact his tractor struck a
bridge abutment on the right-hand side of the road. I
consulted a professor of physics at the University of
Southern Mississippi. By cross-examining the defendant on
principles of physics, his testimony largely collapsed. The
defendant’s testimony enabled us to settle the case. The
principle of physics used in cross-examination of this
witness was that if an object is traveling in a given
direction, it will continue to travel in that same direction
when it is struck from behind by another object, unless it
strikes an object that causes it to veer or change course.
The question to the defendant was “When you were struck from
the rear, if you were going straight down the road as you
have testified, and were not turned cross ways of the road
as testified to by the plaintiff, what did you strike that
caused your vehicle to veer to the right and strike the
bridge abutment?”

Party I represented: Milton Ainsworth
Nature of my participation: I was associated as chief trial
counsel by Hon. Aubrey Calhoun. Another attorney had been

engaged for this purpose but did not pursue the case.

Final disposition: After cross examination of the defendant
and upon recommendation of the trial judge, this case was
settled. :

Date of trial: May 12, 1981

Name of court: U. S§. District Court for the Southern
District of Mississippi.

Name of judge: Walter L. Nixon
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Name, address and phone number of co-counsel: Hon. Aubrey
Calhoun, deceased; Hon. W. Dal Williamson, P. O. Box 394,
Laurel, MS 39441, (601) 426-0056; and Hon. Robert D.
Gholson, P. O. Box 6523, Laurel, MS 39441, (601) 425-0400.

Name of counsel for other party or parties: Hon. Dorrance
Aultman, P. O. Drawer 750, Hattiesburg, MS 39401, (601) 583~
2671; Hon. Lawrence Gunn, Jr., P. O. Box 1588, Hattiesburg,
MS 39401, (601) 544-6770; Hon. Jon Mark Weathers, P. O. Box
18109, Hattiesburg, MS 39404, (601) 261-4100.

Citation: Not reported as case was settled duving trial.

i. Style of case: Judith L. Adams vs. Doris H. Guy and
Grady W. Guy, d/b/a Unjon Bus Station, No. 81-9-126

Summary of case: Judy Adams, a housewife with children,
carried one of her children into the bus station in Laurel,
Mississippi, to use a pay toilet. The janitor for the
operators of the bus station had mopped the floor and had
left a slippery cleaning detergent on the floor. The
janitor did not clean up the slippery substance before he
left the bathroom. Judy Adams slipped and fell. Judy Adams
received no broken bones but she received extensive soft
tissue injury. The scar tissue around her shoulder blades
caused it to droop. She had to undergo numerous painful
procedures whereby the therapist would literally tear the
gcar tissue by pulling on her shoulder blade and arm. Judy
Adams was a highly motivated person and her inability to
work as she had before the injury and her constant severe
pain caused her serious problems in coping with her physical
condition. Judy Adams incurred large medical bills. This
case involved numerous expert witnesses necessary to prove
the extent of the injury to Judy Adams. For the first time
we also used video in the presentation of a case to the
jury. The jury returned a verdict of $150,000. This was
another case of great need and we were able to partially
meet the needs of our clients.

Parties I represented: Judy Adams and her husband, Narvel
Adams

Nature of my participation: I was the chief counsel through
the handling of this case.

Final disposition: Jury verdict of $150,000 plus settlement
of loss of consortium claim.
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Date of trial: Concluded on February 2, 1982

Name of court: Circuit Court for the Second Judicial
District of Jones County, Mississippi

Name of judge: Hon. James D. Hester, deceased.

Name, address and phorne number of co-counsel: Hon. W. Dal
Williamson, P. O. Box 394, Laurel, MS 39441, (601) 426-0056;
Hon. Robert Gholson, P. 0. Box 6523, Laurel, MS 39441,
(601) 425-0400.

Name of counsel for other party or parties: Hon. Kenneth
Bullock, P. O. Box 6400, Laurel, MS 39441, (601) 649-5239.

Citation: Not reported.

j. Style of case: (Colon R. Shows vs. Jamison Bedding,
Inc., and Mallon Dobbinsg, No. H78-0061 (R}

Summary of case: Colon Shows was a passenger in a truck
owned and operated by his employer, a rural electric power
association. As the truck in which he was riding came upon
the ramp onto I-59 in the City of Laurel, Mississippi, his
vehicle was struck by an 18-wheeler. Colon Shows suffered
many broken bones, a severe laceration to the scalp which
resulted in considerable medical expense and severe
permanent injury. It was our theory that the pickup truck
in which the plaintiff was traveling had been in the right-
hand lane of traffic several hundred feet when the pickup
was struck from the rear by the 18-wheeler. The driver of
the 18- wheeler denied this and contended that the pickup
truck in which the plaintiff was riding swerved immediately
in front of his truck causing the collision.

During the trial of this matter the trial judge
recommended settlement of this case for $170,000. The
carrier for the defendant would not pay this amount. The
jury returned a defense verdict. The trial judge gave a new
trial, stating this was the first time in his 14 years on
the bench that he had disturbed a jury verdict. The second
trial resulted in a jury verdict of $600,000. The defendant
appealed this case to the Fifth Circuit Court of Appeals in
New Orleans. It was affirmed. By the time this case was
finally resolved, it involved a number of complicated legal
issues, including the court’s responsibility when reviewing
a jury verdict. The defendant truck driver had given three
different versions of how the wreck occurred, either in
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depositions or at trial or to the police officer. Although
I have great respect for the jury system, I learned that
sometimes juries can be wrong.

Parties I represented: Mr. and Mrs. Colon Shows

Nature of my participation: I was the chief counsel
throughout the handling of this matter.

Final disposition: Jury verdict of $600,000 in favor of
plaintiff; judgment affirmed by Fifth Circuit Court of
App=als in Aprii, 1382.

Date of trial: First trial in April 1979, second trial May
5, 1980. Affirmed by Fifth Circuit Court of Appeals in
April 1882.

Name of court: U.8, District Court for the Southern
District of Mississippi, Fifth Circuit Court of Appeals

Name of judge: Hon. Dan Russell, Jr., P. 0. Box 1930,
Gulfport, MS 39502, (228) 863-2762

Name, address and phone number of co-counsel: Hon. Franklin
C. McKenzie, Jr., now Chancery Judge of 19" Chancery
District, P. O. Box 1961, Laurel, MS 39441, (601) 428-7625

Name of counsel for other party or parties: Hon. Dorrance
Aultman, P. O. Drawer 750, Hattiesburg, MS 39401, {(801) 583-
2671; Hon. Lawrence Gunn, Jr., P. 0. Box 1588, Hattiesburg,
MS 39403, (601) 544-6770

Citation: 671 F.zd 927 (5th Cir. 1982).

Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not involve litigation. Describe the nature of
your participation in this guestion, please omit any
information protected by the attorney-client privilege
(unless the privilege has been waived.)

a. Perhaps the most significant group of cases that I have
handled during the ten years that I have been on the federal
bench did not result in any written opinions by me, but
these cases did involve numercus rulings on complicated
legal issues, resulted in four different trials over a
period of six years consuming a considerable amount of time
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and resulting in numerous appeals. These cases related to
the execution-style murder of State Circuit Court Judge
Vincent Sherry and his wife, involved criminal conspiracy,
RICO, travel in interstate commerce to commit murder, use of
interstate communication facilities to commit fraud, and
centered around an extensive and complicated homosexual scam
operating out of the Louisiana State Penitentiary at Angola
with the avowed purpose of creating a slush fund to
hopefully bribe then Louisiana Governor Edwin Edwards to
pardon convicted murderer Kirksey Nix. The disappearance of
scam funds as well as political motivation resulted in a
brutal gangland type murder carried out by an itinerant
carnival worker from Texas. In the last of these trials to
be conducted, and after several weeks of testimony, some
jurors accused a fellow juror of misconduct including sexual
harassment toward a fellow juror. One of the most
challenging tasks I have faced as a judge was protecting the
integrity of those particular jury deliberations. The Fifth
Circuit stated

.o Judge Pickering proceeded in a very
careful and conscientious manner. . . . [H]e
consulted with the lawyers throughout, giving
thoughtful consideration to their
suggestions.

193 F.3d 852 at 861.
The juries in these four cases convicted numerous

individuals on numerous counts. These convictions have all
been affirmed.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional sexvices, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
o1 business interest.

None, except I will receive $1,000 per month for life in the
form of an annuity from General Electric Capital Assurance
Company (the successor to Reliance Insurance Company) .

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

a. As to any parties in which I own stock, I will recuse
myself.

b. T will follow the dictates of 28 U.S.C. § 455 and cases
interpreting it.

c. In 1967 I testified for the prosecution in the trial of
then Imperial Wizard of the White Knights of the Kv Klux
Klan Sam Bowers for the fire bombing death of civil rights
activist Vernon Dahmer. I testified that Bowers had a bad
reputation for peace and violence. Sam Bowers recently was
convicted for the first time in state court for the murder
of Vernon Dahmer. He filed a pro se complaint before me to
declare the Mississippi Constitution unconstitutional and
his conviction null and void. Ancther pro se plaintiff in
that case, Shawn O'Hara reguested this Court to recuse
itself because this Court had previously sanctioned O’Hara
for filing frivolous claims. I did not grant O'Hara'’s
motion for recusal because the prejudice which he alleged
insofar as he personally was concerned occurred in rulings
of this Court on matters before the Court. However, O‘Hara
alleged that I should recuse myself because Sam Bowers had
been responsible for defeating me in two electioms, in
retaliation for my testimony in his earlier trial. Since
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O’Hara is not a lawyer, he could not file a motion for
recusal for Bowers. However, I concluded that my previous
testimony against Bowers and his contention that he had
defeated me in previous political elections could reascnably
be perceived as creating a bias. I sua sponte recused
myself. from the case. On the few occasions that motions for
recusal have been filed, I have declined to recuse myself
when the matter dealt with legal rulings I had made. This
is the first case that I recall in which I have felt
compelled to recuse myself because of what might be
reasonably perceived as prejudice. However, I have recused
myself in instances where I own stock in one of rhe parties.

I will continue to resolve potential conflicts of
interest as I have done in the past, and as set out in
response to this question.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

No

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,

interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

My Financial Disclosure Report is attached.

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

Attached

Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

a. Bush-Quayle Chairman for Mississippi in general election
of 1988.

b. Co-chairman of Bush-Quayle campaign in Mississippi
during primary, 1988.
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c. One of several co-chairmen of Reagan-Bush campaign in
Mississippi, 1980.

d. Republican nominee for Attorney General of Mississippi
in 1979. Narrowly lost.

e. Candidate, Republican nomination for U. S. Senate, 1978.

£. BAs chairman of the Mississippi Republican Party in 1976,
I coordinated much of the campaign in Mississippi for the
Ford-Dole ticket.

g. Candidate and elected to Mississippi State Senate in
1971 and 1975.

h. 1In 1967, candidate, narrowly lost election for
Mississippi House of Representatives.

i. 1963, candidate and won election as county attorney of
Jones County.

j. Had lesser support pdsitions in other campaign for
Republican nominees from 1964 to 1980.
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FINANCIAL STATEMENT
NET WORTH

Provide a complete, current financial net worth statement
which itemizes in detail all assets (including bank accounts, real
estate, securities, trusts, investments, and other financial
holdings) all liabilities (including debts, mortgages, loans, and
other financial obligations) of yourself, your spouse, and other
immediate members of your household.

ASSETS LIABILITIES
cash on hand and in banks $21,500.00 Notes payable to banks-secured none
U.S. Government cecurities-add none Notes payable to banks-unserured none
schedule
Listed securities-add schedule 155,838.00 Notes payable to relatives none
Unlisted securities--add 36,500.00 Notes payable to others nene
schedule
Accounts and notes receivable: Accounts and bills due 4,000.00
Due from relatives and friends none Unpaid income tax none
Due from others 3200.00 Other unpaid income and interest none
Doubtful none Real estate mortgages payable- 204,422.00
add schedule
Real estate owned-add schedule 1,951,650.00 Chattel mortgages and other none
liens payable
Real estate mortgages receivable none Other debts-itemize: none
Autos and other personal 137,200.00
property
Cash value-life insurance 43,000.00
Other assets itemize:
IRA 229,000.00
Thrift 130,000.00
Annuity {present value §0,000.00 Total liabilities 208,422.00
estimated)
CRP payments (present value 12,000.00 Net Worth 2,571,466.00
estimated)
Total Assets 2,779,888.00 Total liabilities and net worth 2,779,888.00
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or 500,000.00 Are any assets pledged? (Add none, except
guarantor secured by schedule) real estate
real estate, mortgages
value above
exceeds loan
On leases or contracts none Are you defendant in any suits no
or legal actions?
Legal Claims none Have you ever taken bankruptcy? no

Provision for Federal Income Tax | nore

Other special debt none
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SCHEDULE 1

LISTED SECURITIES:
4082 shares of Union Planters Bank - $146,952
150 shares of Sanderson Farms - $1350

471 shares of Telecorp PCS, Inc. New A - $7536

Total listed securities - $155,838
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SCHEDULE 2
UNLISTED SECURITIES:

200 shares of First Bank Shares, Inc. - $1500
1000 shares of Bank of Jones County - $10,000
20,000 shares of LS Communications, Inc. - $10,000

5,000 shares of JP Systems, Inc. - $15,000

Total unlisted securities - $36,500
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SCHEDULE 3

REAL; ESTATE:

684 acre farm in rural Jones County with home, barn, timber, and
various buildings

One-sixth interest under 80 acre tract of rural swamp land in
Leflore County near Morgan City, Mississippi

260 acres in rural Jones County near Sandersville, Mississippi (4
lots or 12 acres developed, balance in trees

21 acres of rural land in Jones County, Mississippi, near
Sandersville (6 lots developed

Joint interest in real estate in Northern Virginia

One-half interest in 286 acre farm in Covington County,
Missisgippi, on Leaf River

Minerals:

13 acres of non-producing minerals in $34, T7N, R12W, Jones
County, Mississippi

35 acres non-producing minerals, $4&5, T17, R5E, Warren County,
Mississippi

50 acres of minerals in $15, T6N, R12W, Jones County,
Misgissippi

10 acres non-producing minerals, 89, T2N, R12E, bonus, Jasper
County, Mississippi

55 acres minerals, S30, T8N, R20W, Lawrence County, Mississippi

50 acres non-producing minerals, S520&29, T8N, R14W, Covington
County, Mississippi

Interest in West Yellow Creek and West Chapperell Oilfields in
Wayne County, Mississippi, with Tellus Energy Group

One acre non-producing minerals in Grimes County, Texas, Vol.
618, page 708

Other interests in small tracts of minerals
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SCHEDULE 4

Real estate mortgages

Union Planters Bank, Deed of Trust on residence - $204,422
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Report required by the Ethics in

40-10 (w) FINANCIAL DISCLOSURE REPORT Government Act of 1978, as amended

(5 US.C. App. 4. Sec. 101-112)

Rew. 172000 Nomination Report
1 ®erson Reporting  (Last name, first, middle initial) 2. Court or Organization 3. Date of Report
._<kering, Sr., Charles W. U.S. Court of Appeals, 5th Cir 05/30/2001
4. Title {Article Il judges indicate active or senior 5. Report Type (theck type) 6. Reporting Period
Status; magistrate judges indicate 01/01/
2000
Jull- or part-time) Xi Date 05/25/2001 "
U. S. Circuit Judge - nominee Initial Annual Final 04/30/2001
7. Chambers or Office Address 8. On the basis of the information cantained in this Report and any
, modifications pertaining thereto, it is in my opinion, in compliance
{eurrent with applicable laws and regulations.
701 N. Main Street. Suite 22C
Hattiesburg, MS 39401 iewing Officer pate ___

IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all parts,
checking the NONE boz for each section where you have no reportable information. Sign on the last page.

I. POSITIONS (Reporting individual only: see pp. 9-13 of Instruciions.)
[ POSITION NAME OF ORGANIZATION /ENTITY
i NONE (No reportable positions.)

1 ouwner of a farm

II. AGREEMENTS (Reporting individual only; see pp.14-16 of lnstructions.)

DATE PARTIES AND TERMS
F NONE (No reportabic sgreements.)
1
, - I e
5 -

L NON-INVESTMENT INCOME  (Reporting individual and spouse: see pp. 17-24 of Instructions.)
DATE SOURCE AND TYPE GROSS INCOME

L NONE  (No reportable non-investment incore.) (yours, not spousc's)

i General Electric Capital Assurance Co., annuity, 16,000.00
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E Name of Person Reporting
FINANCIAL DISCLOSURE REPORT | pickering, Sr.. Charles W.

Date of Report

05/30/2001

IV. REIMBURSEMENTS .- tramsportation, lodging, food, entertainment.

(includes those to spouse and dependent children. See pp. 25-28 of Instructions,)

DESCRIPTION
NONE (Mo such reportable reimbursements.)
1 Exempt
2
3
4
3
6
7
V. GIFTS
(Includes those 10 spouse and dependent children. See pp. 29-32 of Instructions.)
SOURCE DESCRIPTION VALUE
D NONE  (No such reportable gifts.)
Exempt
2
3
V1. LIABILITIES
(Includes those of spouse and dependent children. See pp 33-35 of Instructions.)
DESCRIFTION VALUE CODE*

CREDITOR
D NONE (N0 reportable fiabilities.)
1 'Bancorp South secondary liab.on note secured by DT on prop. valued in  J
excess of debt (paid off 2000)

2 Bancorp South second liab.on note secured by DT on prop. valued in N

excess of debt

| * VAL CODES:J=$15,000 or less K=$15,001-550,000 L=$50,001 10 $100,000 M=$100,001-$250,000 N=$250,001-$500,000 ‘
0=§500,001-§1,000,000 P1=$1,000,001-55,000,000 P2=$5,000,00!-525,000,000 P3=$25000,001-$50,000,000 P4=§50,000,00! or more
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Narie of Person Reporting
pickering, Sr., Charles W.

Date of Report
05/30/2001

]

(Includes those of spouse and

VII. Page 1 INVESTMENTS and TRUSTS - income, value, transactions dependeni children. See pp. 36-5¢ of Instructions.)

r A B. C. D.
Description of Assets Income during Gross value | Transactions during reporting period
nchudi reporting period atend of
(including trust assets) reporting
period
) @ o la o If not exempt from disclosure
Amount | Type Value| Vatue | Type
Place "(X)" after each asset Code  |(eg. Code [Method| (c.g., buy, @ & @ [
exempt from prior disclosure. (A-H) |dividend, |(P} [Code | sell, partial Date: | Value|Gain | ldentity of
rentar QW) |sale, Month- | Code |Code | buyer/seller
interest) merger, Day  [(-P) |(A-H)] (if private
redemption) ransaction)
"] NONE (No reportable income,assets, or
| aiiadviivie. ) E X E i P
|7 1 onion planters corp. common D Dividend | ¥ T {
H stock
2 Bank of Jones County common None 3 T
stock
3 First Bankshares, Inc. None J T
4 Sanderson Farms, common stock | a  |pividend | g T
5 LS Communications, Inc None J T
& Telecorp PCS. Inc. None J T
! 7 J.p. Systems, Inc. None J T
| ! —
| 8 SmartSynch, Inc. None 7 T
T 5 RA#1 b div, cap. | M T
T gain
: dist.
11 : interest
12 - Money Fund I
li-.Thi:e:;ds IRA & 1. - -
T4 IRA K 2 i A Interest | K T
15 - Money Funds
.18 - LS Communications Inc.
17 This ends IRA § 2 |
L i | 1 _J
| 1 Inc/Gain Codes: A=S1,000 or less B=51,001-52.500 €=52,501-55,000 ,001-$15,000 E=515,001-$50,000
| (Col.BI,D4) F=550,001-5100,000 G=$100,001-51,000000  Hi=$1,000,001-55,000,000  H2=§5.000,001 or more !
| :
. Codes J1=515,000 or less K=$15,001-550,000 1=550,001-§100,000 M=$100,001-5250,000 N=§250,001-5500,000
| (Col.C1,D3)  0=85500,001-51,000.000  Pi=$1,000.001-85,000,000 P2=55,000,001-$25,000,000 P3=525000,001-S50,000,000 P4=$50,000,001 or more
i S=hssessment T=Cash/Market

| 3 Val Mth Coges: Q=Appraisal
¢ {(Col.C2) U=Book Value

R=Cost (real estate only)
V=0ther

‘W=Estimated
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Narme of Person Reporting

Date of Report
05/30/2001

FINANCIAL DISCLOSURE REPoRLi Pickering, Sr., Charles W.

(Includes those of spouse and

VIL. Page 2 INVESTMENTS and TRUSTS — income, value, transactions dependent children. See pp. 36-54 of Instructions.,)

f A B. c D
eseription of Assets Income during Gross value | Transactions during reporting period ﬁ
N N reporting period atend of .
(including trust assets) .
reporting
period
@ @ et ) @ If not exempt from disclosure
o Amount | Type Value|Value | Type
Place "(00" after each assel Code | (eg, Code |Method| (e.£. buy, o (@ @ o
exempt from prior disclosure. (AH) |dividend, |(JP) [Code |sel, partial Date: | Value|Gain | [dentity of
rentor ©W) | sale, Month- | Code [Code | buyer/seller
interest) merger, Day  [(J-P) [(A-H)| (ifprivate
redemption) transaction)
NONE (No reportable income,assets, or
iransactions.} E X E M P‘r‘
18 658 ac.farm-rural Jones Co.-5 E cattle,CR{ P1 W
ac.pasture-balance timberland »
19 103ac.farm(9Sac.rural Jones None M W
Co, Bac.rural Covington Co,adj.
20 255 ac.farm-Jones Co.-rural [o] Rent N W
21 21 acres, rural Jones County None K W
22 1/6th int. in 80 acres-swamp ‘None X W
land, Leflore Co., MS
23 1/2 int. in 308 acre farm, None M W
Covington Co., MS
4 1 acre non-producing None J w
wminerals-Grimes Co., TX
25 13 acres non-producing None 7 W
minerals-Jones Co., MS
26 35 acres non-producing None g W
winerals-Warren Co., MS
27 S0 acres non-producing None J W
minerals-Jones Co., S
28 10 acres non-producing None J W
minerals-Jasper Co., MS
29 55 acres non-producing None 31w
minerals-Lawrence Co., MS
30 S0 acres non-producing D Bonus J W
minerals-Covington Co., MS
31 Mineral interest-West Yellow None L W
Creek LLC-West Chapperell LLC
32 both operated by Tellus
Energy, Wayne Co., MS
33 Bank of Jones County account A Interest J T
34 Bancorp South (account) A |interest | 7 | T
I tnc/Gain Codes: A=$1,000 or less B=51,001-52,500 €=$2,501-85,000 D=55,001-$15,000 E=515.001-850,000
"ol BI.D4)  F=$50,001-5100,000 G=$100,001-$1,000,000  H1=51000,001-85,000,000  H2=55,000,001 or more
- - al Codes: 1=815,000 or less K=$15,001-$50,000 L=$50,001-$100,000 M=$100,001-§250,000 N=$250,601-$500,000
(Col.C1,D3)  O=5500,001-$1,000,000  P1=51,000.001-55,000.000 P2=55,000,001-525,000.000 P3-525,000,001-$50,000,000 P4~$50,000,001 or more
3 Val Mth Codes: Q=Appraisal R=Cost (real estate only) S=Asscssment T—Cash/Market
(Col. C2) U=Book Value V=0ther ‘We=Estimated ;‘-_‘
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Date of Report

Name of Person Reporting
05/30/2001

{Inchudes those of spoise and

VIL. Page 3 INVESTMENTS and TRUSTS — income, value, transactions dependent children. See pp. 36-54 of Instructions,)

A B. c. D.
sescription of Assets Income during Gross value | Transactions during reporting period
ot + assets reparting period atend of
(including trust assets) reporting
period
[ @ m lo o 1f not exempt from disclosure
Amount | Type Value|Value | Type f—
Place "(X)" after each asset Code | (egn Code | Method| (e.g., buy, @ o @ e
exempt from prior disclosure. (A-H) |dividend, |(J-P) |Code |sell, partial Date: | Vatue|Gain | Identity of
rent or (Q-W) |sale, Month- | Code [Code | buyer/seller
interest) merger, Day  [(-P) [(a-H); (if private
sedemption) transaction)
[~ | NONE (No reporiable income,assels, or
i sransactions.) EXEMET
35 union Planters Bank {account} A Interest | J T
36 IRA # 3 A Interest K T
37 - Money Fund
38 - Mutual Funds
3¢ Ths ends IRA # 3.
40 Note - Shirley West B prin & J T
int
L HNote - Robine & Welch F prin & T
int
4z
43
a4
45 i
46
47
48
49
S0
51
{1 Inc/Gain Codes: A=$1,000 or less B=51,001-52,500 €=52,501-$5,000 D=$5,001-515,000 E=$15,001-350,000

i

“"ol.B1,D4)  F=3$50,001-§100,000

G=5100,001-$1,000,000 H1=$1,000,001-$5,000,000 H2=$5.000,001 or more

+ . a4l Codes: J=315,000 or Iess
(Col. C1,D3) 0=§500,001-51,000,000

3 Val Mth Codes: Q=Appraisal
(Col. C2) U=Book Value

K=515,001-$50,000 1=$50,001-$100,000 M=$100,001-$250,000 =$250,001-8500,000
P1=51,000,001-55.000,000 P2=55.000,001-525,000,000 P3=525.000,001-550,000,000 P4=550,000.001 or more
R=Cost (real cstate only) S=Assessment T=Cash/Market
V=Other WeEstimated
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Name of Person Reporting

Pickering, Sr., Charles W.

Date of Report
05/30/2001

VIII. ADDITIONAL INFORMATION OR EXPLANATIONS.

fIndicate part of report.)

I. Line 18. CRP means Conservation Reserve Program of USDA.
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- Name of Person Reporting Date of Report

FINANCIAL DISCLOSURE REPORT | Pickering, Sr., Charles W. 05/30/2001

IX. CERTIFICATION

I certify that all the information given above (including information pertaining to my spouse and minor or
dependent children, if any) is accurate, true, and complete to the best of my kncwledge and belief, and that any
information not reported was withheld because it met applicable statutory provisions permitting men-disclosure.

I further certify that earned income from outside employment and honoraria and the acceptance of gifts which
have been reported are in compliance with the provisions of 5 U.5.C. app. 4, section SO01 et. seg.. 5 U.S.C. 7353
and Judicial Conference regulations.

D 7

signature /J pate _5 - 30-0/
-

7]

Any individual who knowingly and wilfully falsifies or fails to file this report

Note:
may be subject to civil and criminal sanctions (5 U.S.C. App. 4, Section 104).

FILING INSTRUCTIONS
Mail original and three additional copies to:

Comimittee on Financial Disclesure
Administrative Office of the United States Courts
One Columbus Circle, N.E.

Suite 2-301

‘Washington, D.C. 20544
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Agsociation's Code of Professional Responsibility calls for

vevery lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged." Describe what you have done to

fulfill these responsibilities, listing specific instances and
the amount of time devoted to each.

a. I served as chairman of the Jones County Economic
Development Authority from 1983 to 1985. I was the first
and organizational chairman. During these two years I spent
approximately one day per week working and putting this
organization together which was a time-consuming delicate
process. The purpose of this organization is to promote
economic development and thereby enhance the quality of life
for all of the citizens of Jones County and especially the
disadvantaged and those needing a job. From 1985 until
2000, I continued to serve on the Board of Directors and to
devote time to this organization, but not as much as during
the years that I was its chairman.

b. During the five years just before I went on the bench,
I averaged spending at least one hour per month giving
advice and counsel to people who were disadvantaged and
unable to pay a legal fee in regard to various legal
questions that they might have relative to medicaid, welfare
and other legal problems.

c. From 1983 to 1985 I served as president of Mississippi
Baptists. This likewise required an extensive amount of
time, at least one day every two weeks. It is the church’'s
responsibility to help meet the needs of the disadvantaged
and by helping my denomination I was making a contribution
in this area.

d. During 1988 and 1989 I met with and coordinated a bi-
racial group working to promote racial harmony in Jones
County. This was a benefit to all Jones Countians,
including the disadvantaged.

e. I am now a member of a group in Laurel meeting to
develop a program for “kids at risk.”
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£. I serve on the Board of Directors of the Institute for
Racial Reconciliation at the University of Mississippi.

The American Bar Association’s Commentary to its Code of Judicial
Conduct states that it is inappropriate for a Jjudge to hold
membership in any organization that invidicusly discriminates on
the basis of race, sex, or religion. Do you currently belong, or
have you belonged, to any organization which discriminates --
through either formal membership requirements or the practical
implementation of membership policies? If so, list, with dates
of membership. What you have done to try to change these
policies?

Nene

Is there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts? If so, did it
recommend your nomination? Please describe your experience in
the entire judicial selection process, from beginning to end
(including the circumstances which led to your nomination and
interviews in which you participated) .

There is no selection commission for the Southern District of
Mississippi. Senators Thad Cochran and Trent Lott recommended
that I be nominated. In my conversations with both of these
Senators, there was no discussion of any case or of my judicial
philosophy. I was interviewed by staff of the White House
Counsel. They questioned me about my general judicial philosophy
but discussed no specific cases and did not suggest that I should
rule in any way in regard to any particular type of case. I have
completed the relevant questionnaires pertaining to my
nomination.

Has anyone involved in the process of selecting you as a judicial
nominee discussed with you any specific case, legal issue or
question in a manner that could reasonably be interpreted as
asking how you would rule on such case, issue, or question? If
so, please explain fully.

No

Please discuss your views on the following criticism involving
"judicial activism."

The role of the Federal judiciary within the Federal government,
and within society generally, has become the subject of
increasing controversy in recent years. It has become the target
of both popular and academic criticism that alleges that the
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judicial branch has usurped many of the prerogatives of other
branches and levels of government.

Some of the characteristics of this “judicial activism” have been
said to include:

a. A tendency by the judiciary toward problem-solution
rather than grievance-resolution;

b. A tendency by the judiciéry to employ the individual
plaintiff as a vehicle for the imposition of far-
reaching orders extending to broad <classes of
individuals;

C. A tendency by the judiciary to impose Dbroad,

affirmative duties upon governments and society;

d. A tendency by the judiciary toward loosening
jurisdictional requirements ‘such as standing and
ripeness; and

e. A tendency by the judiciary to impose itself upon other
institutions in the manner of an administrator with
continuing oversight responsibilities.

It is the responsibility of the judiciary to interpret the
law, not make law. A court has the responsibility of resolving
the controversy between the parties who are before the court. It
is neither responsible, nor appropriate, for the court to
determine general policies that are the prerogatives of the
legislative branches of government.

Once a decision is rendered in a case it should have simiiar
application in subsequent cases involving other individuals in

the . same situation. However, it is dangerous to make the
language so broad that it covers other individuals who might not
be in the same circumstances as those particular parties. In

other words, court decisions should answer the questions
presented and not hypothetical questicns involving others not
before the court.

The courts should not impose broad, affirmative duties upon
governments and society. The courts must, however, apply the
Constitution and statutes of the United States, and follow
Supreme Court rulings interpreting the Constitution and federal
statues.
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The federal courts should not be increasing their
jurisdiction by broadening interpretations and assuming
jurisdiction over cases that are best left for other
tribunals. The judiciary should avoid, where possible,
imposing itself upon other institutions in the manner of an
administrator with continuing oversight responsibilities.
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Senator FEINSTEIN. Thanks very much, Judge. We certainly ap-
preciate that.

Let me just tell you why I think this is so important. There are
many who believe that your seat on the Fifth Circuit is really going
to be pivotal on many critical questions that are very controversial
in our society. I would like to confine my questions on this round
to three of those issues. The first is a woman’s right to choose, the
second is appropriate regulation of weapons, and the third one is
civil rights.

So let me begin with the first question. In your October 2001
hearing, you stated that you intend to follow Supreme Court prece-
dent on the issue of choice. Now, I am trying to reconcile your testi-
mony with your years of advocacy against a woman’s right to
choose.

I am particularly concerned about your vote as a Mississippi
State Senator for a resolution endorsing a constitutional amend-
ment to ban abortion, except in the case of the death of the mother
or rape. As you know, this would substantially overturn Roe v.
Wade, which is the case which essentially provides for choice with-
in certain constraints.

The resolution you voted for stated in part, and I quote, “All
human life is entitled to the protection of laws which may not be
breached by act of any court or legislature, or by any judicial inter-
pretation of the Constitution of the United States.”

My question is can you explain your support for this amendment
and for laws that may not be abridged by any judicial interpreta-
tion of the Constitution of the United States? Are there certain
laws that trump the Constitution?

Judge PICKERING. No, there are no laws that trump the Constitu-
tion. Madam Chairman, I recognize and know the difference be-
tween a personal opinion or view and a political position or view
and a judicial decision. When I take an oath as a judge to uphold
the Constitution of the United States, that means to uphold the
Chonstitution as interpreted by the Supreme Court, and I will do
that.

Senator FEINSTEIN. And what is your position today on a con-
stitutional amendment to ban abortion?

Judge PICKERING. Well, you know, my personal views, I think,
are immaterial and irrelevant, and it would be inappropriate for
me to share my personal views. I will tell you that I will follow the
Constitution and I will apply the Supreme Court precedent.

Senator FEINSTEIN. Thank you very much. Let me go to the
issue

Judge PICKERING. And I have, Madam Chairman. I have shown
that I can take a position that is a legal position, regardless of
what my personal view is. I have demonstrated that in 10 years
on the bench.

Senator FEINSTEIN. Thank you. Let me go to the issue of guns.
In United States v. Lopez, the Fifth Circuit, and later the Supreme
Court, struck down a law regulating guns near schools based on
the argument that Congress had overstepped its bounds. This case
joined several cases in recent years that have challenged the tradi-
tional role of Congress in addressing issues of national concern
with national regulations. I am concerned that this trend threatens
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to prevent Congress from addressing problems that the Nation is
asking us to address—choice, guns, and others.

I would like to ask you to speak to this case and your view of
it. Did Lopez represent to you one step in a continuing trend to-
ward limiting congressional power to legislate? Did it strike the
proper balance? And, specifically, please comment on the extent to
which you believe that Congress can regulate in the area of dan-
gerous firearms, particularly when those weapons travel in inter-
state commerce, affect commerce and tourism, and have such a
devastating impact on the children of this country.

Judge PICKERING. Madam Chairman, I have already addressed
that issue. I had one of the original Brady gun cases filed in my
court and I found that that was a proper exercise of congressional
authority. I upheld the constitutionality of it. I did not uphold the
direction of the sheriff to check records, but I found that it was sev-
erable and that the rest of the law was enforceable.

Senator FEINSTEIN. So then you would support the role of Con-
gress to regulate in this area?

Judge PICKERING. I did so. I found that to be true in that case.

Senator FEINSTEIN. Thank you very much. Now, let me just
touch on my civil rights question. The Fifth Circuit has the largest
percentage of minorities of any circuit in the country. If you are
confirmed, you will be rendering decisions in a circuit where 43
percent of the population comes from minority groups.

In light of this, I am concerned about a number of votes you cast
as a Mississippi State Senator on the issue of civil rights for Afri-
can-Americans and other minorities. And you touched on some of
this, but let me quickly state it.

You voted in 1972 and 1973 for appropriations for the Sov-
ereignty Commission. As you pointed out, that was an organization
established in the 1950’s to oppose desegregation in Mississippi. In
1973 and 1975, you voted for reapportionment plans that continued
to provide for county-wide voting in State Senate elections rather
than creating single-member districts, thus diluting African-Amer-
ican voting strength.

In 1976 and 1979, you voted for open primary legislation that
abolished party primaries and eliminated the possibility of winning
a general election with less than a majority vote. One of your three
African-American colleagues in the Mississippi House argued that,
and I quote, “an open primary bill had racial overtones because it
countered the effects of a potential block vote by the black commu-
nity.”

How would you explain each of these votes to the 12 million mi-
nority residents of the Fifth Circuit? And looking back on these
votes, ?Would you cast the same votes today that you did in the
1970°s?

Judge PICKERING. Madam Chairman, on the open primary bill, I
did not view it at all as eliminating the possibility of anyone win-
ning an election. The truth of the matter is that African-Americans
did not vote in Mississippi in any numbers at all until 1971. So at
the time—and incidentally, on that election I ran—I was a Repub-
lican nominee for the State Senate. Mayor Charles Evers was run-
ning as an independent for Governor that year, and he and I were
on the ballot that was distributed in the African-American commu-
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nity. They knew my record of what I had done previously and I re-
ceived two-thirds of the African-American vote.

Now, the open primary bill from my standpoint—and, again, I
have indicated to you that I know the difference between political
decisions and judicial decisions. At that time, I felt that one of the
reasons the Republican Party had not made more progress was be-
cause all of the voters, practically all of them—and whenever I am
talking about voters at that time, I am basically talking about
white voters because this was just—the African-American vote was
something that had just come on the scene.

You must realize how much progress we have made since that
time. It is hard to realize that that was the first year that they
really participated. Well, it was my feeling, and the reason I sup-
ported the open primary bill—there were not more than one or two
instances where any African-Americans had won—I didn’t know of
any, but there might have been some in other parts of the State
where they had won in that manner, but that was not a general
practice.

I saw it as a vehicle for the Republican Party to make progress
because if the voters—the voters were not going to come vote in a
Republican primary because the candidates were all in the Demo-
cratic primary. The candidates weren’t going to come run in the
Republican primary because the voters were in the Democratic
Party. So you had a situation of which comes first, the chicken or
the egg, and I felt like this would give an opportunity for the party
to grow and that is simply the reason I was for an open primary.

Now, as the redistricting plans, yes, if I was voting on those
measures today, I would vote differently. At that time, we did not
have the information that we have now to break down with the
computers and did not have the ability that you do. And reappor-
tionment has changed drastically. I was elected in a—when I went
to the Senate, reapportionment plan already there, and these plans
had to be approved by the Justice Department. So the plan we
adopted could not go into effect without being approved by the Jus-
tice Department.

So I had no intent at that time of depriving anyone of the oppor-
tunity to elect someone to office. In fact, I don’t recall very much
debate about the issue. Going back that far, I am sure that if you
all—perhaps maybe you wouldn’t have the same, but remembering
the bills you—unless it was something that you were involved in,
you don’t have that much specific recollection. I was very much in-
volved in open primary. I remember that, but the others I don’t re-
member that much about.

As far as the Sovereignty Commission, there was an effort, as I
recall—and, again, I thought when I testified before that it had
ceased to be functioning when I arrived at the senate. It now turns
out that it functioned to some degree for a year-and-a-half after I
was there.

Governor Winter was on that commission during that time and
he and I talked about it briefly this morning. But I was trying to
get ready for my testimony, so I didn’t have time to have a long
conversation with him about it. But there was an effort, as I recall,
to try to change the direction of it. We felt that it had too much
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baggage, it had done too much wrong, it had to be abolished, and
we did.

Senator FEINSTEIN. But you voted for appropriations to support
it.

Judge PICKERING. Apparently, I did. I have no independent recol-
lection of it, but the records indicate that.

Senator FEINSTEIN. Thank you. I see my time is up and I will
call on the ranking member, Senator Hatch.

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Well, thank you, Madam Chairman, and thank
you for being willing to grant me just a little bit extra time as
ranking member to make my opening statement and, of course,
hopefully ask a couple of questions.

I would like to introduce several distinguished Mississippians
who are here today in support of Judge Pickering. These individ-
uals have known Judge Pickering for many years and know his
strong record on civil rights and his fairness as a judge. So I want
to recognize just a few of these individuals.

Mr. Charles Evers—if you would stand up, please, sir——

[Mr. Evers stood.]

Senator HATCH [continuing]. Brother of slain civil rights leader,
Medgar Evers. He is a civic leader in Mississippi and has held nu-
merous positions, including Mayor of Fayette, Mississippi. We are
proud to have you here.

Frank Montague, former President of the Mississippi Bar Asso-
ciation.

[Mr. Montague stood.]

Senator HATCH. The Honorable Johnny Williams, Chancery
Judge of Forrest County, Mississippi.

[Judge Williams stood.]

Senator HATCH. We are so proud to have you here, both of you.

Mr. Mike McMahan, a trial lawyer in Hattiesburg, Mississippi,
who practices in Judge Pickering’s courtroom on a regular basis.
We are proud to have you here, as well.

[Mr. McMahan stood.]

Senator HATCH. Mr. James King, who is the first African-Amer-
ican hired to work as a field representative by the Mississippi Re-
publican Party. He was hired by Charles Pickering when he was
directing the party in the 1970’s.

[Mr. King stood.]

Senator HATCH. So we are honored to have all of you here, and
others as well.

This is the second hearing that this Committee has convened on
the nomination of Charles Pickering, Sr., to be Judge of the United
States Court of Appeals for the Fifth Circuit. I am aware of some
of the allegations that have been levied against Judge Pickering
and I have been interested in hearing his response here today, as
I feel sure that we will during the course of this hearing.

I am, however, troubled at what appears to be a national agenda
by a coalition of leftist interest groups who have spent months
hunting around for an excuse to use the Pickering nomination as
a way to attempt to paint this administration’s nominees as ex-
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treme. Although I am concerned by the underlying agenda, I be-
lieve they have picked the wrong nominee for that.

There appears to be a real disconnect here. We have received
nearly 100 letters of support for Judge Pickering’s nomination to
the Fifth Circuit. They include letters from 18 current or former
presidents of the Mississippi State Bar. We have received letters
from 27 members of the African-American community, including 4
present or former NAACP officials, 10 public officials and 4 pastors.

Eighteen self-professed Democrats have sent letters, including
two former Governors and three former lieutenant Governors. And
we have received letters from 57 practicing attorneys, including 5
civil rights attorneys, 13 criminal defense attorneys, 10 plaintiff’s
lawyers, and 14 civil defense lawyers. Any judge that can get along
with that crowd is doing pretty good, in my opinion.

Madam Chairman, I would like to submit copies of these letters
for the record.

Some of the Mississippians who have written us have made the
trip here to D.C. to show their support for Judge Pickering. One
such supporter, as I have mentioned, is Charles Evers, brother of
slain civil rights leader Medgar Evers.

In an editorial that appeared in today’s Wall Street Journal, Mr.
Evers documented Judge Pickering’s commitment to civil rights
over the past four decades, which has included testifying against
the Imperial Wizard of the Ku Klux Klan in the 1960’s, hiring the
first black political staffer in the history of the Mississippi Repub-
lican Party in the 1970’s, representing an African-American man
accused of robbing at knife-point a 16-year-old white woman in the
1980’s, and leading a charge to establish the Institute of Racial
Reconciliation at the University of Mississippi in the 1990’s.

Mr. Evers explained his reasons for coming forward in support
of Judge Pickering as follows, quote: “In recent days, I have been
saddened and appalled to read many of the allegations which have
been put forth about Judge...Pickering...These allegations are most-
ly made by groups with a Washington, D.C., address and a political
agenda, not by anyone with real knowledge of Judge Pickering’s
long and distinguished record on civil rights. As someone who
knows Judge Pickering and is familiar with his commitment on
matters of race, I could not sit by and watch these groups’ attempts
to destroy a good man. Let me tell you about the Charles Pickering
many of us in Mississippi have known for well over 30 years,” un-
quote.

Madam Chairwoman, I would like to submit a copy of this edi-
torial for the record as well.

Senator FEINSTEIN. Without objection.

Senator HATCH. Others who could not be here today nonetheless
wrote in ardent support of Judge Pickering. For example, Jack
Dunbar, former President of the Mississippi Bar, wrote, quote, “I
am a Democrat and would not want you to confirm any person to
the Federal courts of this nation who I felt was gender or racially
biased. I have never known Judge Pickering to be a person or judge
that was anything other than fair and impartial in his conduct to-
ward women or minorities,” unquote.

William Winter, former Democratic Governor of Mississippi,
wrote about Judge Pickering, quote, “While he and I have not al-
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ways been in agreement on certain public issues, I know he is a
man of reason and sound judgment. He is certainly no right-wing
idealogue. He will bring a fair, open and perceptive mind to the
consideration of all issues before the court...He has been one of this
state’s most dedicated and effective voices for breaking down racial
barriers,” unquote.

And Shane Langston, President of the Mississippi Trial Lawyers
Association, wrote of Judge Pickering, quote, “We know that he ap-
plies the law fairly and equally with regard to economic status,
party affiliation, race, sex, or religion...Many members of the
MTLA are African-Americans. We represent tens of thousands of
African-Americans. We prosecute more race discrimination cases
and claims of civil rights violations than any other legal association
in the State of Mississippi. Members of our association and I rep-
resented the State conference of the NAACP in a historic challenge
to the 'Mississippi State Flag’ regarding its divisive Confederate
battle symbol. Our organization would never support a judicial can-
didate with a record of hostility or unfairness toward litigants
claiming civil rights violations,” unquote.

These Mississippians, who know Judge Pickering best, urge his
confirmation. Those fighting Judge Pickering’s nomination, in con-
trast, seem to consist primarily of a host of Washington lobbyists
representing leftist special interest groups whose main goal is to
fight the Pickering nomination in an organized attempt to change
the ground rules and impose their political litmus test for all of
President Bush’s judicial nominees.

After an 8-year hiatus, these groups are back on the scene, ready
to implement an apparently vicious strategy of “Borking” any judi-
cial nominee who happens to disagree with their view of how the
world should be. I really like the open-mindedness of these groups
to views different from theirs.

An article in Monday’s Legal Times provides a glimpse of what
is going on behind the scenes of this confirmation hearing. The ar-
ticle reported, quote, “As a young lawyer in Jones County, Mis-
sissippi, in the 1960’s, Charles Pickering Sr. helped put Klansmen
in jail. In the early 1990’s, when preservationists and black activ-
ists clashed over a ’colored only’ sign in a county courthouse, Pick-
ering helped craft a compromise that the black community ap-
plauded. And as a Federal trial judge, Pickering has tried to keep
young African-Americans out of the criminal justice system, con-
vening a group of local civic leaders to try to solve the problem.
When the Senate Judiciary Committee meets February 7 to con-
sider Pickering’s nomination to the U.S. Court of Appeals for the
5th Circuit, his liberal opponents won’t be focused on these aspects
of the nominee’s record. Liberal activists have combed through the
decisions that Pickering has written in 11 years as a U.S. district
judge in Hattiesburg, Mississippi, and have concluded that
Pickering’s confirmation ’poses a grave danger to our rights and
liberties.” But a Legal Times analysis of Pickering’s important rul-
ings, as well as interviews with community leaders in his home
state, offers an alternative view to the liberals’ conclusions that
Pickering is racially insensitive and indifferent to constitutional
rights.”
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The article continued, quote, “[A] look at the 64-year-old
Pickering’s record shows that although he has often ruled against
civil rights claims, the facts of the cases have often tilted strongly
against the litigants claiming discrimination. And although in some
voting rights cases he has doubted the correctness of relevant Su-
preme Court decisions, he has followed the law in making his rul-
ings,” unquote.

Madam Chairwoman, I ask to submit the full text of this article
for the record.

Senator FEINSTEIN. Without objection.

Senator HATCH. It is against this backdrop that we must exam-
ine the allegations we have heard and evaluation their credibility.
I am concerned about the tenor and the tone of the attacks that
intolerant leftist special interest groups have launched against
Judge Pickering because they indicate to me a broader agenda at
work here.

I see these attacks as part of an organized campaign by the
usual suspects to, quote, “change the ground rules,” unquote, for
the confirmation of Federal judges. This is precisely what some
professors and some activists advocated to the 42 Democrat Sen-
ators who attended a retreat last year in Pennsylvania, as reported
by the New York Times, if that report is accurate.

The goal of that retreat was to plot a way to hinder the confirma-
tion of President Bush’s judicial nominees, according to the Times.
The conclusion they reached, according to someone in attendance
who was quoted by the Times, was, quote, “for the Senate to
change the ground rules,” unquote.

Today’s hearing is the culmination of nearly a year of effort to
change the ground rules by injecting a political litmus test into the
confirmation process. We have even had hearings on injecting polit-
ical ideology into the confirmation process. Even Lloyd Cutler,
former President Clinton’s White House Counsel, thought this
strategy was misguided.

Of course, those legal experts who were invited to testify at the
first of these hearings by my Democratic colleagues all testified
that injecting politics into the confirmation process is the course
the Senate should take. I think that is pathetic.

To further put this hearing in the appropriate context, I would
like to make an additional observation about how very easy it is
to make a political statement in Washington, D.C., in 2002, before
a friendly crowd who wants to hear it, and indeed demands to hear
it, given their political muscle. It is quite another thing to testify
against the Imperial Wizard of the Ku Klux Klan in Mississippi in
1967, as Charles Pickering courageously did, despite great risk to
himself and his family.

Although the physical safety of Judge Pickering and his family
remained intact, his political career was not so lucky. He was de-
feated in his next election after testifying against the KKK. Years
later, the former Imperial Wizard against whom he testified
claimed credit for defeating Judge Pickering’s bid for the U.S. Sen-
ate in 1966 and for State Attorney General in 1979. Any Wash-
ington interest groups who question Judge Pickering’s commitment
to civil rights would do well to remember this.
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Now, I have a number of questions, but I will reserve those for
the second round, if there is one.

Senator FEINSTEIN. There will be one.

Senator HATCH. If there will be one, I will reserve those, and 1
appreciate you giving me just that little additional time.

I don’t mean to malign anybody here, but I don’t want you ma-
ligned either.

[Laughter.]

%enator HATcH. Well, truth is truth. I don’t want you maligned
either.

And I will tell you something: I get a little sick of some of this
stuff that happens about every time we get a Republican President.
So I just wanted to make these points and I think they are points
that needed to be made.

Thank you, Madam Chairman.

[The prepared statement of Senator Hatch follows:]

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM THE STATE OF UTAH

This is the second hearing that this Committee has convened on the nomination
of Charles Pickering, Sr., to be a judge on the United States Court of Appeals for
the Fifth Circuit. I am aware of some of the allegations that have been levied
against Judge Pickering, and I am certainly interested in hearing his response, as
I feel sure that we will during the course of this hearing. I am, however, troubled
by what appears to be a national agenda by a coalition of left-wing interest groups
who have spent months hunting around for an excuse to use the Pickering nomina-
tion as a way to attempt to paint this Administration’s nominees as extremist.
Though I am concerned by the underlying agenda, I believe they have picked the
wrong nominee for that.

There appears to be a real disconnect here. We have received nearly 100 letters
of support for Judge Pickering’s nomination to the Fifth Circuit. They include letters
from 18 current or former Presidents of the Mississippi State Bar. We have received
letters from 27 members of the African-American community, including 4 present
or former NAACP officials; 10 public officials; and 4 pastors. Eighteen self-professed
Democrats have sent letters, including 2 former Governors and 3 former Lieutenant
Governors. And we have received letters from 57 practicing attorneys, including 5
civil rights attorneys, 13 criminal defense attorneys, 10 plaintiff’s lawyers, and 14
civil defense lawyers.

Some of the Mississippians who have written us have made the trip here to DC
to show their support for Judge Pickering. One such supporter is Charles Evers,
brother of slain civil rights leader Medgar Evers. In an editorial that appeared in
today’s Wall Street Journal, Mr. Evers documented Judge Pickering’s commitment
to civil rights over the past four decades, which has included testifying against the
Imperial Wizard of the Ku Klux Klan in the 1960s; hiring the first black political
staffer in the history of the Mississippi Republcan Party in the 1970s; representing
an African-American man accused of robbing at knife point a sixteen year old white
woman in the 1980s; and leading the charge to establish the Institute of Racial Rec-
onciliation at the University of Mississippi in the 1990s.

Mr. Evers explained his reasons for coming forward in support of Judge Pickering
as follows: “In recent days, I have been saddened and appalled to read many of the
allegations which have been put forth about Judge . . . Pickering . . . . These alle-
gations are mostly made by groups with a Washington, D.C., address and a political
agenda, not by anyone with real knowledge of Judge Pickering’s long and distin-
guished record on civil rights. As someone who knows Judge Pickering and is famil-
iar with his commitment on matters of race, I could not sit by and watch these
groups’ attempts to destroy a good man. Let me tell you about the Charles Pickering
many of us in Mississippi have known for well over 30 years.”

Others who could not be here today nevertheless wrote in ardent support of Judge
Pickering. For example, Jack Dunbar, former President of the Mississippi Bar,
wrote, “I am a Democrat and would not want you to confirm any person to the fed-
eral courts of this nation who I felt was gender or racially biased. I have never
known Judge Pickering to be a person or judge that was anything other than fair
and impartial in his conduct toward women or minorities.” William Winter, former
Democratic Governor of Mississippi, wrote about Judge Pickering, “While he and I
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have not always been in agreement on certain public issues, I know that he is a
man of reason and sound judgment. He is certainly no right-wing ideologue. He will
bring a fair, open and perceptive mind to the consideration of all issues before the
court—. He has been one of this state’s most dedicated and effective voices for
breaking down racial barriers.” And Shane Langston, President of the Mississippi
Trial Lawyers Association, wrote of Judge Pickering, “We know that he applies the
la fairly and equally with regard to economic status, party affiliation, race, sex or
religion—. Many members of the MTLA are African-Americans. We represent tens
of thousands of African-Americans. We prosecute more race discrimination cases
and claims of civil rights violations than any other legal association in the State of
Mississippi. Members of our association and I represented the State Conference of
the NAACP in a historic challenge to the 'Mississippi State Flag’ regarding its divi-
sive Confederate battle symbol. Our organization would never support a judicial
candidate with a record of hostility or unfairness toward litigants claiming civil
rights violations.”

These Mississippians, who know Judge Pickering best, urge his confirmation.
Those fighting Judge Pickering’s nomination, in contrast, seem to consist primarily
of a host of Washington lobbyists representing left-wing special interest groups
whose main goal is to fight the Pickering nomination in an organized attempt to
change the ground rules and impose their political litmus test for all of President
Bush’s judicial nominees. After an eight-year hiatus, these groups are back on the
scene, ready to implement an apparent vicious strategy of Borking any judicial
nominee who happens to disagree with their view of how the world should be. I real-
ly like the open-mindedness of these groups to views different from theirs.

An article in Monday’s Legal Times provides a glimpse of what is going on behind
the scenes of this confirmation hearing. The article reported, “As a young lawyer
in Jones County, Miss., in the 1960s, Charles Pickering Sr. helped put Klansmen
in jail. In the early 1990s, when preservationists and black activists clashed over
a ’colored only’ sign in a county courthouse, Pickering helped craft a compromise
that the black community applauded. And as a federal trial judge, Pickering has
tried to keep young African-Americans out of the criminal justice system, convening
a group of local civic leaders to try to solve the problem.When the Senate Judiciary
Committee meets Feb. 7 to consider Pickering’s nomination to the U.S. Court of Ap-
peals for the 5th Circuit, his liberal opponents won’t be focusing on these aspects
of the nominee’s record. Liberal activists have combed through the decisions that
Pickering has written in 11 years as a U.S. district judge in Hattiesburg, Miss., and
have concluded that Pickering’s confirmation ’poses a grave danger to our rights and
liberties.” But a Legal Times analysis of Pickering’s important rulings, as well as
interviews with community leaders in his home state, offers an alternate view to
the liberals’ conclusions that Pickering is racially insensitive and indifferent to con-
stitutional rights.”

The article continued, “[A] look at the 64-year-old Pickering’s record shows that
although he has often ruled against civil rights claims, the facts of the cases have
often tilted strongly against the litigants claiming discrimination. And although in
some voting rights cases he has doubted the correctness of relevant Supreme Court
decisions, he has followed the law in making his rulings.”

It is against this backdrop that we must examine the allegations we have heard
and evaluate their credibility. I am concerned about the tenor and tone of the at-
tacks that intolerant left-wing special interest groups have launched against Judge
Pickering because they indicate to me a broader agenda at work here. I see these
attacks as part of an organized campaign by the usual suspects to “change the
ground rules” for the confirmation of federal judges. This is precisely what Profes-
sors Laurence Tribe and Cass Sunstein and activist Marcia Greenberger advocated
to 42 Democratic Senators who attended a retreat last year in Pennsylvania as re-
ported by the New York Times. The goal of that retreat was to plot a way to hinder
confirmation of President Bush’s judicial nominees. The conclusion they reached, ac-
cording to someone in attendance who was quoted by the Times, was “for the Senate
to change the ground rules.”

Today’s hearing is the culmination of nearly a year of effort to change the ground
rules by injecting a political litmus test into the confirmation process. We have even
had hearings on injecting political ideology into the confirmation process. Even
Lloyd Cutler, former President Clinton’s White House Counsel, thought this strat-
egy was misguided. Of course, Professors Tribe and Sunstein, and Ms. Greenberger,
who were invited to testify at the first of these hearings by my Democratic col-
leagues, all testified that injecting politics into the confirmation process is the
course the Senate should take.

To further put this hearing in the appropriate context, I would like to make an
additional observation about how very easy it is to make a political statement in
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Washington, DC, in 2002 before a friendly crowd that wants to hear it and, indeed,
demands to hear it, given their political muscle. It is quite another thing to testify
against the Imperial Wizard of the Ku Klux Klan in Mississippi in 1967, as Charles
Pickering courageously did despite great risk to himself and his family. Although
the physical safety of Judge Pickering and his family remained intact, his political
career was not so lucky: He was defeated in his next election after testifying against
the KKK. Years later, the former Imperial Wizard against whom he testified
claimed credit for defeating Judge Pickering’s bid for the U.S. Senate in 1976 and
for state attorney general in 1979. Any Washington interest groups who question
Judge Pickering’s commitment to civil rights would do well to remember this.

On a separate matter, I would like to note that today’s hearing seems to have
been orchestrated from the start. President Bush nominated Judge Pickering for the
Fifth Circuit on May 25 of last year. For nearly five months, not a single person
that I'm aware of raised a question with Judge Pickering about obtaining copies of
any of his unpublished opinions. Then, a mere two days before what was to become
his first confirmation hearing, Judge Pickering received an oral request from the
Committee’s Democratic staff to provide a list of all cases in which he had rendered
an unpublished opinion. The request covered more than 900 cases, and was impos-
sible to fulfill on such short notice. The request was then revised to include only
those unpublished opinions in four categories of cases: Title VII, the Americans with
Disabilities Act, ADEA, and the Equal Pay Act. Judge Pickering complied with this
request on the following day.

At his October 18 hearing, my Democratic colleagues requested that Judge Pick-
ering provide the Committee with his unpublished opinions reversed by the Fifth
Circuit—a mere 21 out of more than an estimated four thousand-plus cases that
Judge Pickering has decided during his tenure on the federal bench. My friends
across the aisle also agreed to limit their request for Judge Pickering’s unpublished
opinions to specific categories of cases in order to facilitate their production. Accord-
ingly, they asked for those cases pertaining to Voting Rights Act, Fair Housing Act,
labor relations, Section 1983, equal protection, habeas corpus, PLRA, and AEDPA
cases. Incidentally, Judge Pickering responded in three separate letters the fol-
lowing day. Nevertheless, my Democratic colleagues announced their intention at
the October hearing to schedule a second hearing before ever having seen these ad-
ditional unpublished opinions.

Within a week of the hearing, my Democratic colleagues requested more unpub-
lished opinions in the categories of VAWA, Fourth Amendment, and Eleventh
Amendment cases. Judge Pickering responded within three days to this request.

Apparently dissatisfied with what they found—or did not find—in the opinions
that Judge Pickering produced, and contrary to their original representation that
they would limit their request to specific categories of cases, my colleagues then
asked Judge Pickering for all of his available unpublished opinions, as well as the
captions and names of defendants in all criminal cases to come before him. This re-
quest came nearly one month after his hearing. Judge Pickering responded by ex-
press mail on the same day that he received this request. On December 21, Chair-
man Leahy inquired further about additional unpublished opinions. He noted that
the Committee had received only “approximately 600 opinions,” and asked for an
accounting of the location of Judge Pickering’s remaining unpublished opinions. He
also questioned Judge Pickering’s effort to obtain copies of his unpublished opinions.
Judge Pickering responded, and has since been able to locate additional unpublished
opinions which he promptly turned over to the Committee.

As recently as January 31, Chairman Leahy insisted that Judge Pickering
produce not only his unpublished opinions of which he is aware, but also “poten-
tially hundreds more of [his] unpublished opinions . . . in paper archives” of which
Judge Pickering is not aware. I cannot recall another nominee who has been sub-
jected to a document production of this scope. If this continues for future nominees,
we will have to start filing environmental impact statements along with such re-
quests. Again, I don’t take our role to thoroughly examine the qualifications of judi-
cial nominees lightly. But in all seriousness, I have grave concerns about the ap-
pearance of a fishing expedition that this request has created. I sincerely hope that
this is not the beginning of a pattern of what some may view as harassment for
future nominees.

I would also like to note that holding a second hearing solely for the purpose of
examining the record of a single nominee is an extraordinary measure. During my
six-year tenure as Chairman of this Committee during the Clinton Administration,
we held second hearings for 9 nominees who, for various reasons, faced substantial
opposition. In all but one instance, we considered the nominees facing a second
hearing along with a slate of other nominees who were making their debut before
the Committee. Likewise, the second hearing for all but one of these nominees took
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place in a new Congress, which allowed any new Members to evaluate the nominee
first-hand. I might note that all but one of the nominees who endured second hear-
ings before this Committee were ultimately confirmed. The nomination of the sole
individual who was not confirmed was withdrawn. So, the very fact that we are here
today considering only the nomination of Judge Pickering in the same Congress is
an extraordinary matter.

Senator FEINSTEIN. Thank you very much, Senator Hatch.

The Chair would just like to acknowledge I was present at that
retreat and I don’t remember anything like what you just quoted.
So I want the record to reflect that.

Senator HATCH. I am just quoting what the press said.

S(;lnator FEINSTEIN. The chairman of the Committee, Senator
Leahy.

Chairman LEAHY. Thank you, Madam Chair.

Insofar as the confirmation hearing is about you, Judge Pick-
ering, and not about everybody that Senator Hatch has been refer-
ring to, we may actually accomplish more by asking you questions
than reading newspaper articles.

I do that because this is an important hearing on your own
record. A Federal judge gets a lifetime appointment. You already
hold a lifetime appointment as a Federal judge and you understand
that, and you know the impact Federal judges have on people’s
lives and their rights and all the freedoms that we cherish as
Americans, basic rights, fundamental rights, fundamental fairness.

Reaffirming or undercutting people’s fundamental belief in our
system of self-government really matters, and a Federal judge is in
the forefront of that. In this circuit, it matters to the people and
litigants in Mississippi and Louisiana and Texas, who are part of
the Fifth Circuit, but it also matters to people in my home State
of Vermont and the Second Circuit, where I am, because it can be-
come the basis for Supreme Court decisions which would then bind
all of us. That can be in civil rights or reproductive rights or pri-
vacy rights.

These matter, and often it is the courts that are left with the re-
sponsibility for determining and protecting those rights in accord-
ance with the Constitution. It is in our Federal courts of appeals
that decisions are made that affect directly tens of millions of peo-
%le in the circuit, and they affect what goes before the Supreme

ourt.

Now, I understand your answer to the question asked by Senator
Feinstein that you would follow the law, not your personal opinion.
I have been here for 27 years hearing judges, and I have voted for,
I would say, 99 percent of all the judges appointed by both Repub-
lican and Democratic Presidents. They always say that and I am
sure they always mean it, but I have a problem with you in saying
that, Judge, and let me very honest with you.

You say you will follow the law, not your personal opinion. But
I look at your record as a district judge and you have been reversed
by the Fifth Circuit at least 26 times. Now, either that was because
you followed your personal opinion or you didn’t follow the law. It
has got to be one or the other.

I am told that when your court of appeals doesn’t publish a deci-
sion in connection with a reversal or other decisions, it is because
the court of appeals regards its decision as based on well-settled
principles of law. Of your 26 reversals, you were reversed at least
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15 times through an unpublished opinion. In other words, the Fifth
Circuit said that it was such a well-settled issue that you had com-
mitted mistakes as a judge in either not knowing the law or not
applying the law in the case before you. So let me ask you about
a couple of those.

One is a recent First Amendment case, Rayfield Johnson v. For-
rest County Sheriff’s Department. This was a case in which a prison
inmate filed a civil rights lawsuit claiming that a jail’s rules pre-
venting inmates from receiving magazines by mail violated his
First Amendment rights. In an unpublished one-paragraph judg-
ment, you adopted the recommendation of a magistrate and you
granted the jail official’s motion to grant them summary judgment.
In other words, you said that the petitioner’s claim of a First
Amendment right to religious material which they wanted to get
through the mail would be denied and you sided with the jailer.

Now, the Fifth Circuit Court of Appeals, never once seen as a
group of these liberals that Senator Hatch has referred to, said
that the inmate’s First Amendment rights had been violated. In ex-
plaining why you were wrong, the Fifth Circuit relied on and cited
a published decision of its own several years before, called Mann
v. Smith. In that case, they struck down a jail rule prohibiting de-
tainees from receiving newspapers and magazines, holding it vio-
lating the Fifth Amendment.

Now, in the Mann case, the prison officials had made much the
same argument about fire hazards and clogged plumbing and all
that you accepted in the Johnson case. But here was a decision
right in your own circuit. Certainly, we would all agree that the
district court judge in the Fifth Circuit is bound by the decisions
of the Fifth Circuit.

It was on all fours. It was decided 4 years before your decision.
It was decided and said denying these magazines under these same
arguments was a violation of the First Amendment. But you turned
your back on your own circuit’s decision. Why wouldn’t that have
been controlling? And, of course, the Fifth Circuit reversed you.

Judge PICKERING. Senator Leahy, let me first mention you have
talked about 26 reversals, and there may be 26. My count was 25,
but in any event——

Chairman LEAHY. Well, let’s say 25 then.

Judge PICKERING. But 25 or 26 out of 4,000; that is slightly more
than one-half of 1 percent of the cases that I have handled.

Chairman LEAHY. How many go up on appeal?

Judge PICKERING. Well, of those that went up on appeal, it was
about 93 percent, I think, so it was still a good——

The Chairman

[presiding.] Well, let’s go to this one, this particular case. I
picked that only because it is a First Amendment case. Four years
before, you had a case from the Fifth Circuit that was on all fours,
and yet you went different than your own circuit.

Judge PICKERING. The procedure in handling prison litigation is
that those are matters that we refer to our magistrate judges. And
the magistrate judges become somewhat experts in that area, much
more so than I do, but ultimately the buck stops with me. Also, on
pro se litigants, we have clerks that become specialists in that who
operate out of Jackson, who serve all of the judges.
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Now, in this case, it was referred to the magistrate judge. He
analyzed the law and he analyzed it from the basis that the prison
authorities could limit rights of prisoners if there was a penal rea-
son why it needed to be done. And he analyzed that the fires and
the damage to the plumbing, blocking it up, that was a legitimate
penal concern and interest.

Chairman LEAHY. Weren’t those the same arguments made in
the Mann case?

Judge PICKERING. Yes. I was going to say the magistrate judge
did not refer to the Mann case. It was not argued to me and that
is one where we goofed. If I had been aware of the Mann case, I
would not have decided that case that way. But until it came from
the Fifth Circuit, I was not aware of the Mann case.

Chairman LEAHY. But the Mann case was in your circuit and it
was 4 years

Judge PICKERING. Yes, that is correct.

Chairman LEAHY. Let me take a toxic tort case, Abram v.
Reichhold Chemicals. You dismissed with prejudice the claims of
the eight plaintiffs because you held they had not complied with a
case management order. It is pretty significant when a judge dis-
misses a case with prejudice. It really denies any rights to bring
the case again or anything else.

But the Fifth Circuit reversed your dismissal. They held you had
abused your discretion because you hadn’t tried to use lesser sanc-
tions before you threw the plaintiffs out of court permanently, with
prejudice, without hearing the case on the merits.

Again, the Fifth Circuit said that in their circuit it was settled
law that a dismissal with prejudice was appropriate only where the
failure to comply was the result of purposeful delay or contuma-
ciousness and the record reflects that the district court employed
lesser sanctions before dismissing that action.

Now, approximately 3 years before reversing you in the toxic tort
case—now, I understand you may not have been aware of the
Mann case, the one we were discussing before, but about 3 years
before reversing you in the toxic tort case, the Fifth Circuit had re-
versed you on the same legal principle, holding that you had
abused your discretion in dismissing another case with prejudice
for a discovery violation without any indication that you had used
dismissal with prejudice as a remedy of last resort which should
only be applied in extreme circumstances.

So, in other words, it wasn’t a case that you weren’t aware. You
may have been unaware in the First Amendment case, but in this
case where you really go into the rights of the litigants, you were
aware of what the court said because they had reversed you for
doing the same thing a few years before.

How would you explain that? Again, is it a case of your personal
feelings or a case of not following the law?

Judge PICKERING. Senator, let me discuss the Reichhold case
first, and it will require some explanation for you to understand
the decision that I made. I felt that the Reichhold dismissal met
the criteria that the Fifth Circuit has set forth for dismissal with
prejudice.

The Reichhold cases were assigned to me, I think, some 18 days
after I went on the Federal bench. There eventually were 10 cases,




87

and of the 10 cases there were about 4,000 plaintiffs and they ulti-
mately settled for between $16 and $20 million. Now, these cases
came along during the final stages of that, after a class had been
certified for punitive damages, as I recall.

And let me say, Senator, that we are covering a lot of material
and I am going back a long time in my memory, and all of my testi-
mony today will be based upon my best recollection of these things.

Chairman LEaHY. Well, now, with all due respect, Judge, I told
the Department of Justice before this hearing—I mean, this is not
a surprise thing—that I would raise these cases. This is the same
Department of Justice where we asked for material in your file and
they gave us part of it a few minutes before this hearing, and even
then told us we couldn’t use it.

So I would assume they are being a lot more fair in working with
you than they have been in preparing material for this Committee.
I just don’t want to leave the impression that this is some kind of
a “gotcha.”

Judge PICKERING. No.

Chairman LEAHY. I made darn sure, out of fairness to you, that
we notified the Department of Justice I was going to raise these
cases.

Judge PICKERING. Senator, I got that message about 3 hours be-
fore my testimony. Now, again, it was somewhere between ten and
eleven o’clock this morning when it was given to me.

Now, again, I am familiar with this and I think I can give
you

Chairman LEAHY. Go ahead.

Judge PICKERING. But I am not like a lawyer arguing a brief
where you have got the brief up here and you look at everything
to be sure. I am still having to draw from my recollection even if
I had remembered it, and I don’t want to get in a situation where
I did once before and remember something and not have said that
this is according to my recollection.

So in this situation, these plaintiffs had been told repeatedly that
they had to get some evidence in to show that the damages that
were claimed was caused by Reichhold’s pollution. They brought
forward absolutely—and it wasn’t one time; I had continued the
cases and given them about three or four extensions, and my im-
pression was that they could not come up with it.

Now, what happened—all of the cases settled except 15, and the
15 that were going up, the plaintiffs’ lawyers came in with some
evidence on 8 of them. I analyzed the evidence. It was insufficient
to establish a cause of action. I dismissed those 7 or 8 on summary
judgment with prejudice. The Fifth Circuit affirmed that. Then the
Fifth Circuit said the others that I should have sanctioned first.

Senator I had given them ample opportunity at the time. The
only thing I had not done—if I had sanctioned the attorney for
that, the Fifth Circuit would have affirmed it. I don’t like to do
that. I had given them three or four times. When it came back to
me, then they were given an opportunity to again submit the evi-
dence. They still could not come up with evidence.

These 7 or 8 cases were still dismissed on summary judgment
and they were not appealed.
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Chairman LEAHY. But, Judge, I understand you are saying you
don’t like doing it that way, but isn’t that the way the Fifth Circuit
requires you to do it?

Judge PICKERING. Well, I thought

Chairman LEAHY. I mean, it is not your personal feelings, obvi-
ously.

Judge PICKERING. No. You are right about that, but I thought
when I had given three or four that that was contumacious. I had
given them three or four times to get the information. They hadn’t
done it. I thought it met with the criteria. I did not think I had
to specifically—I think the Fifth Circuit law—and I think it is
broad enough to cover that situation because I had given them time
and time again. I said, you have got to get it in. They didn’t get
it in.

I had given a continuance, saying you have got to get it in. And
this was about the third or fourth time that had been done before
I dismissed it. The Fifth Circuit said you could do the same thing
on summary judgment, and I did, and they had no basis, no evi-
dence to show that these cases had a basis in law. So they were
dismissed.

Chairman LEAHY. Judge, out of fairness to the next Senator who
will be asking questions, who will be a Republican—we have begun
this vote and I think it would be more fair to recess for about 5
minutes so we can all go and vote, and we will come back so I
won’t have to interrupt during that time.

Senator HATCH. Could I just ask just one thing——

Chairman LEAHY. No. We will
N Senator HATCH. Just to clarify that last point while we are

ere

Chairman LEAHY. Well

Senator HATCH. As I understand it, what you are saying is that
in the end you were basically sustained.

Judge PICKERING. That is correct.

Senator HATCH. I mean, so all this rigormarol——

Chairman LEAHY. Well, actually, you weren’t sustained.

With all due regard to my dear friend, Orrin, I hope the Presi-
dent nominates you for something and we can ask you the ques-
tions.

[Laughter.]

Chairman LEAHY. And you can certainly answer what you did,
but in the meantime maybe out of fairness to Judge Pickering, we
should allow him to.

We will stand in recess for 10 minutes.

[The Committee stood in recess from 3:22 to 3:33 p.m.]

Senator FEINSTEIN

[presiding.] The hearing will come to order.

I would like to just sort of read the list of Senators in their line
here according to the early bird rule. The next Senator will be Sen-
ator Thurmond, then Senator Kennedy, then Senators Kyl, Fein-
gold, DeWine, Durbin, McConnell, Cantwell, Sessions, Schumer,
and Grassley.

Because Senator Thurmond is not here, and Senator Kyl indi-
cated to me that he had to go to Intelligence—there is a major In-
telligence markup today and I would like to just indicate that is
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where he is. So we will drop down, then, to the next Republican
that happens to be present, who is Senator McConnell.

Senator MCCONNELL. Thank you, Senator Feinstein.

Judge Pickering, as you no doubt are aware, the group People for
the American Way has leveled several criticisms against you. The
one criticism I found most interesting was its charge that you have
been, quote, “promoting religion from the bench.”

Because this organization’s report said that it had, quote, “dis-
turbing evidence,” end quote, of your doing so, I expected to read
that you were performing baptisms in your chambers. Instead, the
disturbing evidence I found was disturbing to me only in that it is
so weak as to indicate a hostility to religion, or at least to any men-
tioning of it in the public square.

I don’t have time to go through all of this, quote, “evidence,” end
quote, so I will highlight a few criticisms that are either radical or
disingenuous.

The first piece of evidence is an anonymous quote from the Alma-
nac of the Federal Judiciary that said about you, quote, “He is the
judge who concerns me the most. He is a fine person, but he is al-
most so pious that it interferes with his assignment as a judge,”
end quote.

Now, being pious, if that is true, isn’t evidence of anything, other
than the fact that you exhibit some moral rectitude. And it cer-
tainly isn’t evidence that you are promoting religion from the
bench. Frankly, after various instances of Congressmen, Senators,
and even Presidents exhibiting lewd and lascivious behavior, I
would welcome a little more moral rectitude or being pious.

I note that this organization didn’t bother to mention other com-
ments from the Almanac of the Federal Judiciary about your serv-
ice, such as “I think he is a good judge, he is a man of high morals,
he is a straight arrow, he acts judicial, he is a little stern some-
times, he is a little more formal than some of the other judges are,
he has no bias, he is straight down the middle.”

If having high morals, being pious, or being a straight arrow is
deemed to promote religion, then we probably have a lot of judges
who are promoting religion. So this piece of so-called evidence obvi-
ously isn’t persuasive.

As part of its brief against you, this same organization also notes
that in your personal capacity, you once said that the Bible should
be recognized as the absolute authority by which all conduct of
man is judged. Now, even they agree that you weren’t saying that
in the courtroom, in your chambers, or in some other judicial or
quasi-judicial capacity. You were, in fact, saying this as President
of the Mississippi Baptist Convention, as part of your president’s
address to that organization at your denomination’s annual meet-
ing.

Frankly, as a Southern Baptist myself, I don’t know what else
you would say at an annual meeting of the Southern Baptist Con-
vention, particularly when you are the president. Given that you
were speaking on a purely theological matter, in your personal, pri-
vate capacity, I thought the only thing disturbing about this was
that people would seek to hold it against you.

This organization also argues that you are, quote, “promoting re-
ligion,” end quote, because you simply suggested to a prisoner that
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he might want to avail himself of Chuck Colson’s prison ministry.
Now, you weren’t mandating this or threatening this; you were
Just mentioning this.

Given the proven success of Mr. Colson’s prison programs, I don’t
think that was at all inappropriate. In fact, Democrat Joe Califano,
writing in the Washington Monthly in his article “A New Prescrip-
tion,” noted that a study of New York inmates participating in
Chuck Colson’s Prison Fellowship Program showed that they were
less likely to commit infractions while incarcerated and had a much
lower rate of recidivism upon release from prison—only 14 percent,
compared to 41 percent of those who did not participate in this pro-
gram.

Chuck Colson’s Prison Fellowship Program works in conjunction
with 1,400 prison chaplains across the country. If merely sug-
gesting this program to an inmate out of concern for the inmate is
impermissible, then I guess we should no longer have prison chap-
lains. I don’t know. Maybe that is what this organization prefers.

Last, People for the American Way mischaracterizes your use of
a one-sentence Bible passage in an opinion. It argues that in this
verse you were citing the Bible as recorded law on par with the Su-
preme Court. This is what People for the American Way said about
your reference to that biblical passage.

What you wrote was the following: “One of the oldest recorded
codes of law provides: ‘the innocent and the just you shall not put
to death, nor shall you acquit the guilty,”” Exodus 23:7. That
doesn’t sound like a radical proposition to me, nor is it placing the
Bible as recorded law on par with the Supreme Court.

In fact, it might interest everyone to know that you weren’t the
first Federal judge to use a Bible passage as part of a legal anal-
ysis. It is hard to read, but we have a chart over here and let me
just tell you what it shows. It is a biblical passage from one of
Chief Justice Earl Warren’s opinions, a biblical passage from one
of Justice Thurgood Marshall’s opinions, and a biblical passage
from one of Justice William Brennan’s opinions—all radical con-
servative members of the judiciary, I might say. Each of them used
a biblical passage in this fashion. I guess they were promoting reli-
gion from the bench as well.

So, Judge Pickering, I find these accusations against you that are
based upon your religious activities in your private life, or de mini-
mis religious comments in your public life such as the one just re-
ferred to, to be troubling, not because of anything you did, but be-
cause they evidence a hostility toward religion by your accusers.

The First Amendment does not command that we eviscerate all
mention of religion from public life. We start every day in the Sen-
ate chamber with a prayer, and I might add we haven’t completely
eviscerated religion from our own activities here in the Congress.
Given your incredibly low reversal record which we were discussing
earlier, less than 1 percent, I have no doubt that you will properly
interpret the First Amendment.

So I have no questions, but I wanted to adDress those accusa-
tions myself because I found them really quite incredulous and
coanpletely inappropriate in the context of what we are considering
today.

Thank you, Senator Feinstein.
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Senator FEINSTEIN. Thank you, Senator McConnell.

Senator Kennedy?

Senator KENNEDY. Thank you very much.

Judge Pickering, I firmly believe that America is never going to
be America until we free ourselves from all forms of discrimination,
and this has been a continuing battle for this country over a long
period of time. I would like, just in the time that I have, to talk
with you about employment discrimination and voting rights, and
if I have time to just followup on some questions that Senator Fein-
stein had.

One of the important areas where there has been discrimina-
tion—and it has existed in the southern parts of the country, and
we have our own problems in Massachusetts, as well, and all parts
of the country. We recognize this, but one of the important areas
that we have been making some progress is in the area of employ-
ment, understanding that if people are not permitted to work, if
they are going to be discriminated against in terms of employment,
they are not going to be a part of the American economy and not
be able to be a part of the American dream.

So we passed the Title VII legislation a number of years ago and
it has been one of the most important—it has been challenged and
we came back and reaffirmed it in the Ward’s Cove case in recent
years, so we are solidly committed to that.

The point I want to raise with you is the concern about your sin-
gling out the civil rights cases as a place to express your personal
views that appear to be somewhat disdainful of the statutory pro-
tections against discrimination.

In the employment discrimination cases that I have reviewed,
you appear rarely to rule for the plaintiff. In fact, I believe I only
found two or three discrimination cases in which you ruled for the
plaintiff, and one of those involved a male’s claim of gender dis-
crimination, Green v. University of Mississippi.

What troubles me beyond the rulings are the statements you
made about the perceived problems with Title VII of the Civil
Rights Act. In one case, after deciding the case for the plaintiff, you
went on to opine, “The fact that a black employee is terminated
does not automatically indicate discrimination.” “The Civil Rights
Act was not passed to guarantee job security to employees who do
not do their job adequately,” in Johnson v. Southern Mississippi
Home Health, 1996.

In another case where you again could have limited yourself to
the facts and law, you went on to comment that, “The courts are
not super personnel managers charged with second-guessing every
employment decision made regarding minorities.” You stated that
the case was frivolous and thus helped to discourage employers
from hiring protected minorities, in Seeley v. City of Hattiesburg.

In another employment discrimination case, you stated that the
unfortunate effect of Title VII was to create the expectation that
discrimination has occurred in every instance, thus, quote, “cre-
ating a tension in the workplace.”

Now, while I understand that not every employment discrimina-
tion case has merit, I am concerned that in discrimination cases
you go well beyond what is required to explain your holding and
proceed to express profound skepticism toward these claims. I don’t



92

see that you consistently express this type of disdain for other cat-
egories of claims that come before you.

Title VII of the Civil Rights Act has, of course, been recognized
by the Congress as one of the most important statutes. More than
10 years ago, we amended it to strengthen its provisions in terms
of protecting employees. So I would be interested if you could ex-
plain why you express the particular skepticism for cases involving
this kind of discrimination.

Judge PICKERING. Senator, first, I would like to address the first
issue that you raised which has to do with the number of reversals
that I have granted, if I may, and then I will answer the other
question.

Senator KENNEDY. All right.

Judge PICKERING. In that vein, I would say first of all that the
mechanism that the Congress has put in place is working well. The
EEOC engages in mediation and it is my impression that most of
the good cases are handled through mediation and they are re-
solved.

The cases that come to court are generally the ones that the
EEOC has investigated and found that there is no basis, so then
they are filed in court. If I am going to grant summary judgment,
I have to write an opinion and state why I am granting summary
judgment. If I am going to deny summary judgment, I don’t have
to do that. You can try the case or settle the case, or whatever.

Now, I had my staff go back and look, and of employment dis-
crimination cases, my understanding is that nationwide that most
employment cases that get to court are dismissed, again, for the
same reason I think I explained just a few moments ago, because
of the effective work of the EEOC.

But I had 170 closed cases. I had 68 settled, 51 summary judg-
ment granted, 11 voluntarily dismissed, and 3 tried to verdict. So
not nearly half of the cases that actually came to court were dis-
missed. Most of them either settled or they were voluntarily dis-
missed or they went to trial.

I have a letter from a female who had an employment case before
me. Her name was Mary Baltar and she stated that when she
found out that I was going to be the judge that was handling her
case that she did not request a jury. She was satisfied to come be-
fore me as the judge and jury in the situation, and she assured in
there that I had treated her fairly and made sure of that. So I
would call your attention to that evidence that should be in the
record.

Jim Wade, who is the most prominent attorney in Mississippi
handling employment discrimination cases, without solicitation,
wrote a letter to the editor saying Judge Pickering is not unfair in
the employment discrimination cases. In fact, he wrote an excellent
letter endorsing that.

Now, as for the comments, Senator, it is my feeling that when-
ever frivolous lawsuits are brought that that hinders the good law-
suits. And the lawsuits where I made those comments in were
where the case, I thought, clearly indicated there was no basis for
this action. It never should have been brought, and I think that is
detrimental to African-Americans who have good claims. And I
think it does create tension in the workplace whenever frivolous
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lawsuits are filed. So that was the reason for the expression of
these, no hostility toward enforcing the law. I agree with you that
they should be enforced, and I will.

Senator KENNEDY. Well, I understand that the EEOC does im-
portant work, but you know as well as I do it is vastly overbur-
dened, and in many instances it takes such a profound period of
time that people go on into the courts. These are legitimate cases
which are brought.

I will go back to see whether these were cases that were brought
before the EEOC and ruled on in the EEOC and then were brought
to the courts. But the fact is, with the length of time, failure to
complete all of its—all of us know that the delay in that form of
consideration is significant. I just noted that you were willing to
make comments about this particular aspect of employment dis-
crimination which you hadn’t made with regard to other forms.

To move on to voting rights, I know that you answered some
questions on the issue of voting rights, and you also talked about
the changes that have taken place in Mississippi. You pointed out
in response to a question that in the Mississippi Senate, in the
1970’s, you supported the larger multi-member districts that served
to submerge the black vote. You also voted for the open primary
bills that sought to dilute the black vote by abolishing party pri-
maries, and also the “plurality win” feature of the State’s general
election.

The open primary legislation was prevented from taking effect
twice because the Justice Department objected because it was dis-
criminatory against African-Americans. At that time, the Demo-
crats were working to exclude the African-Americans, as well as
the Republicans. I mean, that is the history. I remember very well
that time. I remember the convention in 1964 and the group that
came on in to represent the Democratic Party and their designa-
tion. I have some memory of this. It was done by Democrats, as
well as Republicans.

In 1975, you voted for a resolution that would repeal Section 5
of the Voting Rights Act. So this is the series. There is a confluence
of different actions that many believe were carefully designed in
order to exclude the black vote here. And the most important, I
think, was Section 5 of the Voting Rights Act, which, of course, is
the important provision that requires pre-clearance for voting
changes.

We had seen two instances where the Justice Department actu-
ally turned down requests by the State previously, but you voted
against that, and that is in the mid-1970’s. And I am just won-
dering, as we are coming into these issues on voting—and we have
gone through this last election with the concern people have about
whether their vote counts.

Another issue: on one person, one vote, you considered a case in-
volving one person, one vote, in association with a county’s super-
visor’s election where the districts were drawn pursuant to a redis-
tricting plan that had a 25-percent deviation—Fairley v. Forrest
County. Your opinion included a lengthy discussion in which you
characterized this deviation as a de minimis variation in terms of
voter influence, and this even though the Supreme Court has char-
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acterized districts with lower population variations as not de mini-
mis, but as posing constitutional problems.

You suggested in this case that even when an apportionment
plan is unconstitutional, ordering new elections would cause courts
to be more obtrusive into matters that under our Constitution
should be discharged by others—elected officials and legislative
bodies. So you continue to express skepticism of the one person,
one vote principle, stating “It is wondered if we are not giving the
people more government than they want, more than is required in
defining one man, one vote, too precisely. Nevertheless, this court
is bound to follow the precedents established by prior controlling
judicial decisions.”

Now, you said you believed that a 25-percent variation was de
minimis because the actual influence of each voter on the outcome
of an election is almost infinitesimal. In Reynolds v. Sims, the Su-
preme Court quoted an earlier case that said, “No right is more
precious in a free country than that of having a voice in the elec-
tion of those who make the laws under which as good citizens we
must live. Other rights, even the most basic, are illusory if the
right to vote is undermined. Our Constitution leaves no room for
claisiﬁcation of people in a way that unnecessarily bridges this
right.”

Given the values that are at stake here, why would you not seek
to gir)ve the maximum protection in protecting voters’ right in that
case?

Judge PICKERING. Senator, that was the Fairley case that you
are talking about. To the best of my knowledge, I have handled
four voting rights cases. None of them have been appealed.

Now, it is true in Fairley that I did discuss the history and the
background of the Voting Rights Act. And, Senator, I have had to
review so many cases, but I would like to say my recollection of
that case is that the deviation was 25 percent and I said that is
unconstitutional, and the parties agreed to that.

The issue in that case was not whether the districts were prop-
erly—it was whether there would be a special election, and I think
most of the circuits have agreed that we did not—that that was not
required. I did not require that.

Now, the named plaintiff in that case, Mr. Fairley, has written
a letter in my support saying that he felt that after the decision
was rendered that they didn’t appeal it and they didn’t feel like it
was unfair. His brother, who was president of the NAACP, who
was instrumental in bringing it, has likewise endorsed by can-
didacy.

Now, my impression is that a 16-percent deviation is unconstitu-
tional. That is what I understand the Supreme Court to be. Now,
the obtrusiveness, a number of judges have written about. When
we are forced as judges to go in and draw districts, we are doing
that which legislatures should do. And to that point we are being
obtrusive in that we—to provide constitutional protection, we are
having to do what the judges shouldn’t have done, and that is ob-
trusive.

But the 25-percent I did not find to be de minimis. I did raise
some question about the fact that, for instance, my precinct was
put in with another county and I would personally prefer to vote
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in my own county even if there was some deviation. But that is not
the law and I will follow the law.

Senator KENNEDY. My time is up.

Senator FEINSTEIN. Thank you very much, Senator Kennedy.

Senator Sessions, you are next on the early bird.

Senator SESSIONS. Thank you.

So you are saying, Judge Pickering, that the plaintiff in that case
who was seeking a civil rights remedy has written a letter in sup-
pOI‘t?Of your nomination saying that they were treated fairly in that
case?

Judge PICKERING. Yes, that is correct.

Senator SESSIONS. Well, I think that is more important than
some of these groups that are trying to make this nomination a
show here. The person who filed the lawsuit, who tried the lawsuit,
who sought relief, was satisfied with the relief and supports the
nominee. I think that is important.

On this Dahmer case—is that it, the Klan case?

Judge PICKERING. Dahmer.

Senator SESSIONS. Dahmer, yes.

Judge PICKERING. Mr. Vernon Dahmer.

Senator SESSIONS. Dahmer.

I wanted to get it quite correct. This was in the 1960’s. You were
asked to testify as a character witness against him, not a fact wit-
ness, when you have no choice about that, basically. But you were
asked to give your opinion of his character and you agreed to go
and testify against him and say he was a bad character. Is that
correct?

Judge PICKERING. I did. I think there were two or three people
in Jones County that they contacted. I think one of them was a
banker and one of them was me, and I agreed to testify and they
subpoenaed me to do that.

Senator SESSIONS. Did the others testify?

Judge PICKERING. Well, I think there was only one other one.
There were many law enforcement officers they didn’t ask.

Senator SESSIONS. Well, I was going to ask that. I thought it was
interesting that you were asked and thought to be a person who
might be willing to testify against a Klan leader. Did that indicate
that your reputation in the community and your feelings about this
Klansman were known and that you disapproved of them? Did they
probably know that when they asked you to testify?

Judge PICKERING. Well, it was known because 1 had issued state-
ments condemning the Klan activity. And in addition to that, I had
attended the FBI briefings and meetings where they were trying to
solve civil rights violations not only in Jones County, but in neigh-
boring counties and nearby counties.

I think there were probably some 90 FBI agents that were as-
signed to work in that area, and frankly if they had not been as-
signed there, we would not have solved those problems.

Senator SESSIONS. And you had five individuals that I got to talk
with earlier who are here on your behalf, three African-Americans,
and I asked them this question and they all answered the same
way.

I said, with regard to Judge Pickering, during the 1960’s when
so much tension and turmoil and violence and hatred was afoot,
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was he a force for good in the community? Was he a force for
progress and change, or was he a force against change and
progress? And they all said, without hesitation, you were on the
right side; you were a force for progress and change. And I think
that is more important, those people who know you, grew up in the
community with you, than some of these people that are putting
out words and messages on the television and in newspapers who
really don’t know the facts about it.

It was curious to me that it was suggested that somehow you
performing badly to have 26 reversals out of 4,000 cases. I suspect,
in your opinion, the court of appeals was wrong on some of those
reversals. They could have been, couldn’t they?

Judge PICKERING. Well, they have the last say. Whether I agree
with them or not, I have to abide by what they say.

Senator SESSIONS. Well said, Your Honor. That is true, spoken
like a good district judge.

You indicated that of the cases that went up, you had a 93-per-
cent affirmance rate, you think?

Judge PICKERING. In that range, yes.

Senator SESSIONS. And all 4,000 don’t go up?

Judge PICKERING. No, no, no.

Senator SESSIONS. But if somebody feels wronged and they think
the district judge clearly was in error, they will take that case up,
will they not?

Judge PICKERING. They will.

Senator SESSIONS. And if they don’t feel like they are wronged,
they generally won’t take the case up. So the first decision on
whether a party has been wronged in a case they have to make
themselves before they decide to appeal to the higher court.

Judge PICKERING. If they don’t take action to appeal it, the end
of it is in the district court.

Senator SESSIONS. Well, I would just say that just because your
case wasn’t appealed—I mean, that is an indication of its validity
in itself, would it not be?

Judge PICKERING. I would think so, in most instances, not in
every one.

Senator SESSIONS. And on the prison case, there is some very
complex law in prison litigation. This Congress has improved, I
think, the law in some regards, but magistrate judges around the
country do handle those cases at the first level.

Judge PICKERING. That is correct.

Senator SESSIONS. And you indicated they really develop a high
degree of expertise in these cases, do they not?

Judge PICKERING. They do.

Senator SESSIONS. And when a magistrate judge has reviewed a
case and cites the authoritative law and it comes across your desk,
you have the final say. It is your final decision whether to affirm
it or not affirm it.

Judge PICKERING. That is correct.

Senator SESSIONS. But you don’t

Judge PICKERING. Senator, I might add in that respect that I
looked back to see if my prison litigation reversal rate was any
worse than the rest of my reversal rate. It is not. In fact, it is bet-
ter. The percentage of my cases that were prison litigation was
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about a third, about 33 percent, and the percentage of my reversals
that were prison cases was about 25 percent.

Senator SESSIONS. The magistrate judge does the research, does
the facts and sets out the law, and you review it and see if any-
thing strikes you as improper. But you do tend to give deference
to the opinion of the magistrate judge, do you not?

Judge PICKERING. I consider that they are sort of the experts in
the area and they have more knowledge. But, again, the buck stops
with me and I have the responsibility. Now, sometimes what will
happen is the magistrate judge will make a recommendation and
after the magistrate judge has made a recommendation, the pro se
plaintiff will come before me and he will argue something different
than he argued before the magistrate judge. And if that happens,
I generally send it back to the magistrate judge and ask him to
look at the issue again.

Senator SESSIONS. With regard to the suggestion that you abused
your discretion in one of the reversals by the court out of those just
26 cases, of course, I think people ought to know that that is a
standard basis for reversal. Trial judges are given certain discre-
tion and they exercise it the best the Lord gives them the ability,
and when a judge upstairs decides not, the holding is you abused
your discretion. It is not like you committed a crime, is it?

Judge PICKERING. That is a term of art.

Senator SESSIONS. Yes.

Judge PICKERING. And unless they make that finding, they can’t
reverse me.

Senator SESSIONS. I don’t think we ought to make too much out
of the fact that a court, in a few cases out of 4,000, said you abused
your discretion.

I know Senator Kennedy is concerned about employment dis-
crimination cases. I haven’t seen anything in your comments that
suggests to me a lack of willingness to enforce those fairly, but you
just indicated, I believe, that Attorney Jim Wade, who does more
of those probably than anybody in the State, a plaintiff's lawyer—
is that right?

Judge PICKERING. He is a plaintiff’s lawyer.

Senator SESSIONS. He wrote a letter to the newspaper in your be-
half?

Judge PICKERING. He did.

Senator SESSIONS. Defending you on those cases?

Judge PICKERING. He did. He said that the charge that I was not
fair in employment cases was not a charge that stuck. He said he
felt that I was—was very complimentary of my handling of employ-
ment cases.

Senator SESSIONS. With regard to the fact that you had a num-
ber of unpublished opinions, I find that a most curious complaint.
In 1964, the Judicial Conference of the United States, which in-
cludes the Chief Justice and the chief judge of each circuit court
of appeals and a district judge from each circuit, passed the fol-
lowing resolution: “Resolved that the judges of the courts of appeals
and district courts authorize the publication of only those opinions
which are of general precedential value, and that opinions author-
ized to be published be succinct.”
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Is that your understanding of the court’s view about publishing
too many opinions?

Judge PICKERING. The Judicial Conference of the United States
and the Judicial Conference of the Fifth Circuit both have discour-
aged district courts publishing opinions. And the circuit court of ap-
peals’ Federal Rules of Appellate Procedure—or the Federal Judi-
cial Center Judicial Writing Manual says this: “Because decisions
of district judges are merely persuasive authority—i.e., they are not
binding precedent even in their own districts—publication should
be the exception.”

The truth of the matter is that the appellate courts only publish
about 20 percent of their opinions. And I published about 8 percent
of mine, and it has been mentioned 15 of the reversals were not
published. So publication should be the exception rather than the
norm.

Senator SESSIONS. Well, I think that is exactly correct. I remem-
ber when I graduated from law school, we checked on this. The F.
Supp., which carries the district court opinions, issued 15 volumes
that year. In the year 2000, it was 52 volumes. So you have this
plethora of opinions piling out there that provide little guidance,
and I think judges would do well to restrain themselves and not
publish their great works of literature. And I don’t think you
should be criticized for not publishing too many opinions.

Judge PICKERING. Well, I must confess that that was one that
was an indication or implication that questioned did I have some-
thing to hide. I was shocked when that issue was raised because
I thought I was doing what I was supposed to be doing, and I really
thought that it was an indication that I didn’t have to see my name
in lights or in print every time that I rendered a decision. I thought
I was doing the right thing.

Senator SESSIONS. You were doing the right thing, but what I
have learned as you watch this process, Judge Pickering, is that
the experts who are trying to make your record look bad, they
know that if they say you had 26 reversals and you had all these
unpublished opinions that that will, for the uninitiated, sound bad
and put a certain cloud there.

I think that is not fair and it is not legitimate, and I am glad
the chairman has given you an opportunity today to have your say
and explain some of it.

Judge PICKERING. Senator, I must confess when I——

Senator FEINSTEIN. Thank you, Senator Sessions.

Senator Feingold?

Senator FEINGOLD. I thank the Chair.

Judge Pickering, it has been good to hear your statement in
which you covered a number of issues, and also your answers to
questions about issues that have largely been the ones that have
already publicly been associated with the question of your con-
firmation.

I would like to get into a couple of other matters. As Senator
Hatch mentioned, the Committee has received really quite a large
number of letters in favor of your nomination from Mississippi. It
is an impressive outpouring of support from people who know you,
and I congratulate you on that, but I would like to ask you about
some of the letters.
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We count at least 18 letters from members of the bar in Mis-
sissippi who have appeared before you during your time as a U.S.
district judge. All of these letters are dated either October 25 or
October 26, and they were all faxed to Washington from your
chambers in Mississippi.

Can you tell me how you came to obtain these letters?

Judge PICKERING. Yes. Senator, I knew of no opposition to my
nomination that had been pending since May, sometime in May of
last year, until 2 days before I came for my hearing on October
16th. Well, when I came and the opposition came and they wanted
to produce the unpublished opinions and I started producing those,
it was obvious that there was some opposition somewhere. So I con-
tacted individuals and told them if they felt inclined to write let-
ters, or else I had someone else on my behalf contact them at that
time.

And if you will recall, Senator, that was at the time of the an-
thrax scare and mail wasn’t going through.

Senator FEINGOLD. I do recall.

Judge PICKERING. So if we were going to get it to you, the only
way we could get it to you was fax it.

Senator FEINGOLD. This certainly isn’t a criticism of faxing.

So you have said that you have asked these lawyers to write let-
ters in support of your nomination?

Judge PICKERING. Yes. I didn’t tell them what to say.

Senator FEINGOLD. Did you ask present or former litigants, par-
ties in cases that you handled, to write such letters?

Judge PICKERING. Some.

Senator FEINGOLD. Did you request that they send the letters to
you, to be forwarded to the Committee?

Judge PICKERING. That was the procedure that was suggested be-
cause that was the only way that we knew to get them here and
to get them through the anthrax.

Senator FEINGOLD. Did you review the letters before you for-
warded them?

Judge PICKERING. Most of them.

Senator FEINGOLD. How many attorneys did you ask to submit
letters?

Judge PICKERING. A lot less than you have, because there were—
and some of this—I would ask one attorney; they would ask an-
other attorney. Sometimes, other people would call on my behalf,
but I would say 20 to 25 percent of them probably came—Senator,
I started—I had three major surgeries last year from the time the
President nominated me until I came.

And one of the things that was real touching to me was one
morning I was being discharged from the hospital after my second
surgery. There was an African-American lady who came in the
room. My baby daughter was there. And she was a real exuberant
person and she had been before me and I didn’t remember at the
time. Her name is Nora Jones and you have a letter from her that
was filed just recently.

It was touching to me, with my family there and at a time when
I was sort of down. She said, I am president of the Charles Pick-
ering fan club. She had been before a judge in New Orleans that
was African-American. She had lost. She came before my court. I
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felt like she was not being treated fairly. I let that be known. She
was able to get her life back together and settle it. Yes, I have
some letters from folks like that who have been before me.

Senator FEINGOLD. I certainly appreciate that comment. I just
want to know if you received any letters that you did not forward
to the Committee that you reviewed.

Judge PICKERING. The letters, I think, have been forwarded that
I received.

Senator FEINGOLD. You forwarded all the letters that you re-
ceived?

Judge PICKERING. Yes.

Senator FEINGOLD. Are you aware of attorneys who you asked
to

Judge PICKERING. Let me—I forwarded them to the Justice De-
partment.

Senator FEINGOLD. There were no letters that you reviewed that
you chose not to forward?

Judge PICKERING. No. I forwarded all letters that I received.

Senator FEINGOLD. Are you aware of attorneys who you asked for
recommendations but who declined to provide them?

Judge PICKERING. I am not aware of any. I am not saying there
are not—well, there were a couple that said they were going to
write letters that later came back and said that pressure had been
put on them and that they would rather not.

Senator FEINGOLD. Well, I want to be clear. I am not questioning
at all the sincerity of these letters. I would just like to ask you, do
you see how this situation can perhaps create an appearance of co-
ercion, given the fact that these individuals appear before a district
judge, your being directly involved in reviewing the letters?

Judge PICKERING. Senator, a lot of these lawyers have never
been before me. They know my reputation. For instance——

Senator FEINGOLD. I assume some have, though.

Judge PICKERING. Some, oh, yes, absolutely.

Senator FEINGOLD. And certainly some of the litigants.

Judge PICKERING. Absolutely.

Senator FEINGOLD. Let me ask you about a different matter. Let
me first of all say that I was moved by the account by Senator
McConnell and yourself of the testimony you gave in the 1960’s
with regard to the KKK. And I think that is an important story for
the Committee to hear, but let me ask you about another matter
from about that time.

As I understand it, about 2 weeks after the Democratic Conven-
tion of 1964, you resigned from the Democratic Party and became
a Republican. You had every right to do that, of course, but I would
like to ask you about the circumstances of that party switch and
some of the things that you actually said at the time.

As I am sure you recall, the summer of 1964 was known as the
Mississippi Freedom summer. After decades of discrimination, Afri-
can-Americans across the State attempted to register to vote, and
in particular to participate in the precinct, county and State con-
ventions of the Democratic Party to help select delegates to the
Democratic National Convention.

There was violence in Mississippi that summer. For example,
that summer was when civil rights workers Goodman, Chaney and
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Schwerner were murdered. African-Americans were discriminated
against and excluded from participation in the regular Mississippi
State Democratic Party processes. This included such tactics as
canceling precinct meetings, denying African-Americans entry to
meeting halls, and preventing them from voting in party meetings.
The regular State party delegation to the convention was, in fact,
all white.

During that summer, black Mississippians formed the Mis-
sissippi Freedom Democratic Party and elected an alternative slate
of delegates to the convention. The two slates each claimed the
State seats at the convention, and testimony was taken by the con-
vention’s Credentials Committee, including, of course, the riveting
testimony from Fannie Lou Hamer, who described some of the dis-
crimination that had occurred.

A compromise was suggested by President Johnson under which
the regulars would keep their seats, the Mississippi Freedom
Democratic Party would get two at-large seats, and the State party
would pledge to support the national ticket and to eliminate dis-
crimination in future delegate selection. Neither State party agreed
and the regular State party delegates walked out of the convention.

Now, despite the clear discrimination against African-Americans
in the party process, the regular party delegates and their sup-
porters felt that they had been the victims of humiliation and mis-
treatment. For example, your law partner at the time, Lieutenant
Governor Carroll Gartin, who was a delegate to the convention, ac-
cused President Johnson of, quote, “master-minding the insults,”
unquote, against the State at the convention and urged voters to
vote for Barry Goldwater.

About 2 weeks later, you announced your shift from the Demo-
cratic to the Republican Party. According to the local newspaper
you stated that, and I am quoting here, “The people of our State
were heaped with humiliation and embarrassment at the Demo-
cratic Convention, and this has convinced me beyond any doubt
that Mississippians do not now and will not in the future have any
useful place in the National Democratic Party,” unquote. The Re-
publican Party, you claimed, was, quote, “our only hope of rescuing
our national government from an ever-increasing tendency toward
socialism,” unquote.

Can you explain what you meant by the statement that, quote,
“The people of our State were heaped with humiliation and embar-
rassment at the Democratic Convention?”

Judge PICKERING. Senator, a couple or three comments. First, as
I have indicated a few moments ago, I certainly recognize the dif-
ference between political decisions and political statements and ju-
dicial decisions.

We are also looking back at a time from the perspective of 2000,
looking back to a situation that was 1964. When I called Governor
Winter today, whom I mentioned to you as one of the most re-
spected figures on race relations in the State, he was talking about
the fact that Carroll Gartin was a progressive leader of that time.

I don’t know of any of the State leaders at that time who would
not have made similar statements. Senator Eastland, Senator Sten-
nis, just did not go to the Democratic National Conventions. The
issues that were presented were issues that would not have al-
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lowed them to be elected in Mississippi. So I would say that that
statement had to do with the perspective of those times and that
it was a political decision.

Senator FEINGOLD. Were you aware at the time of these events
of the efforts to prevent African-Americans from participating in
Democratic Party politics?

Judge PICKERING. Senator, I have always felt even before then
that African-Americans should have been allowed to vote, but they
were not voting. They had not voted and many counties did not
allow them to vote. I had never taken any part in prohibiting them
from voting.

Senator FEINGOLD. But were you aware of the tactics that I have
mentioned earlier in my statement that were being used against
African-Americans?

Judge PICKERING. The Voting Rights Act, I believe, was passed
in 1966, which would have been——

Senator KENNEDY. 1965.

Judge PICKERING. 1965. The Civil Rights Act, I think, was passed
in 1964.

Senator KENNEDY. 1964, 1965, 1967.

Judge PICKERING. Right, right. Things were changing drastically
at that time.

Senator FEINGOLD. But the things I mentioned happened no later
than 1964. I am just asking if you were aware of these tactics that
were being used against African-Americans.

Judge PICKERING. I was aware that they were not voting, that
they had not voted, and I was aware some counties were more pro-
gressive than other counties were in allowing African-Americans to
vote.

Senator FEINGOLD. Let me ask you this: Do you recognize that
the activities of the Mississippi Democratic Party at the time were
discriminatory and unconstitutional, and do you have any regrets
about the statements you made concerning those events?

Judge PICKERING. Well, I certainly would not make those state-
ments today.

Senator FEINGOLD. Do you regret them?

Judge PICKERING. Yes, sir.

Senator FEINGOLD. Thank you, Madam Chairman.

Senator FEINSTEIN. Senator Specter, you are next up.

Senator SPECTER. Thank you, Madam Chairman.

Judge Pickering, you have said that you will follow the law on
Roe v. Wade even though it may be against your own personal
views and predilections. Can you cite other situations where you
have followed the law where you had personal views which were
contrary to the established law, but yet you followed the law?

Judge PICKERING. Followed the law, yes, Senator. I mentioned
one of those, which was in the ERISA area, in my opening state-
ment that I very much—I disagreed with what the Federal courts
have done to ERISA, to the degree that I wrote 35 pages of explain-
ing why I thought they had interpreted it wrongly, but I followed
the law.

In another case that I specifically recall that I did that, there
was an employee—it was a labor relations case, the Federal Arbi-
tration Act, and the employee definitely had not carried out a work



103

order and that is why she had been terminated. She didn’t follow
to carry out a work order.

Well, the arbitrator had found in her favor, and I affirmed that
even though I thought the factual basis was not in the record. But
I reasoned that he could have concluded that had she had an op-
portunity—if the matter had not degenerated into an argument
that she would have carried out. So I felt like I have stretched to
follow the strong law that the arbitrator’s decision bargained for,
not a judge’s, and I upheld that.

And another issue in that particular case was they made a public
policy argument that she had attacked an administrative judge and
that she had emotional problems. That was the issue, but they had
worked her for 8 years. So even though they urged me on a public
policy basis to reverse the arbitrator’s decision, I said they worked
her for 8 years, they are estopped from coming here now and argu-
ing before me that she was a danger to them, because if she was
they had worked her, so they had waived that.

So those are two instances where I disagreed with the law that
I followed the law. I have also—as I testified earlier, there have
been a number of cases where I have protected—for instance, I
haven’t had an abortion case, but I have protected sexual privacy
rights in other cases and I went over those a few moments ago, one
of them involving an apparent lesbian relationship. Another one in-
volved a homosexual.

Senator SPECTER. And those were holdings or conclusions in ac-
cordance with established law which were counter to your own per-
sonal views?

Judge PICKERING. I didn’t say that. I said that I—you had asked
about the abortion issue.

Senator SPECTER. I know you didn’t say that. I am asking you.

Judge PICKERING. No, no. My personal—the issue, Senator, is, as
I see it, not my personal view on any of those issues, but it is
whether or not I followed the law, and I did in those cases.

Senator SPECTER. Judge Pickering, there is concern that al-
though you say you will follow the law that at the margins where
you have some area of discretion that your own personal predi-
lections will come into play.

What would your view be on that? What assurances could you
give that on the cases at the margins that you will follow the intent
behind the decisions?

Judge PICKERING. Senator, I think in a situation where there
was not a clear situation that I would look at the controlling prece-
dents and I would look at the—if you don’t have a clear place, then
I think you go back to the statute and if the statute is very clear,
of course, you follow that. If not, you look at the legislative history
and you try to—I have—one of the criticisms that I had in the
ERISA case about the Federal court interpretations is that Con-
gress in that case made a very clear statement of what their intent
was in passing that bill. And yet I felt the Federal courts ignored
congressional intent in that. I think congressional intent is impor-
tant.

Senator SPECTER. Judge Pickering, you have cited your testimony
against the leader of the Ku Klux Klan and your having attended
meetings where the FBI was investigating civil rights violations.



104

Can you cite other instances in your career, either on the bench
or off the bench, where you have been an activist in support of civil
rights?

Judge PICKERING. Well, my children in the early 1970’s when the
public schools were integrated—we were part of the integrating
process. My son would bring home when he was playing football
two friends, one African-Americans and one white, and my wife
would feed them a steak.

I had not contacted him for a letter of support and 2 days ago
he called me and said—wanted to know if he could do anything.
And he wrote a very moving letter in which he said, you all made
me feel like a member of your family. So we integrated the schools,
integrated the dinner table.

When I was chairman of the Republican Party, I solicited and
sought invitations to speak to the State NAACP. I hired the first
African-American field man, who is here on my behalf, and he like-
wise—I did not ask for his letter of support. He came through Jack-
son and he saw that I was being opposed and he called me and
said, I want to help. And he, unsolicited, sent a letter to Senator
Leahy and he is here today. He reminded me of things that went
on during those days that I had forgotten in his letter.

As president of Mississippi Baptists, for the first time in 1983
when I was there we had an African-American pastor address our
convention. That is the first time that had been done. In 1988 and
1989, I chaired a bi-racial, bipartisan group trying to promote bet-
ter race relations in my home county of Jones.

In the 1990’s, my son-in-law was a faculty adviser for Sigma Chi
fraternity. Chip and I both were Sigma Chi’s. There was an Afri-
can-American who was trying to gain admittance to Sigma Chi. He
was being black-balled. We discussed it. Chip flew down from
Washington, addressed the chapter. We integrated the Sigma Chi
chapter at Ole Miss.

In 1999, I wrote a lengthy article that was published in the Clar-
ion Ledger, “Racial Harmony Requires Commitment.” And within
the last couple of years, at the University of Mississippi, the Insti-
tute for Racial Reconciliation was created. I had written a private
letter to the chancellor

Senator SPECTER. Mr. Pickering, I am reluctant to interrupt you,
but I would appreciate it if you would supplement your answer be-
cause there are a couple of other questions I want to go over with
you.

Judge PICKERING. That was the last one.

Senator SPECTER. OK, we are on the same wavelength.

In reading your opinions, Judge Pickering, I have noted a curious
ambivalence. The citation has been made to the Fairley case on the
obtrusive language, but the full context says, quote, “When courts
perform their responsibility and determine that constitutional cri-
teria are not satisfied, and that an apportionment plan is unconsti-
tutional and order new elections, the courts are being obtrusive
into matters that under our Constitution should be discharged by
others—elected officials and legislative bodies.”

Now, in the dependent clause you say courts are discharging
their responsibility on unconstitutional apportionment plans and
ordering new elections, and then you say that they are being obtru-
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sive into matters that under our Constitution should be discharged
by others. So, on one hand, you say they are doing their job under
the Constitution, and then you say under the Constitution the mat-
ter ought to be decided by others.

Because the red light is about to go on, let me cite another in-
stance where—I don’t think it is schizophrenia, but it is a little am-
bivalence, at least. In Citizens Right to Vote v. Morgan, which was
a bonding case whether voting rights were violated, you say, quote,
“This case is simply another of those which demonstrates that
many citizens have come to view the Federal courts as potential so-
lutions for whatever problem comes along. I fear Federal courts
have fostered such a notion over the years. Government by court
decree is a poor substitute for government by the people. This case
is nothing more than a political struggle between those who want
an election on a proposed bond issue and those who do not want
an election.”

Now, it is curious to me that you want to be a Federal judge,
Judge Pickering. Of course, you are a Federal judge, but that you
want to be an appellate judge because here you are really saying
the courts have no business in this, and here you are in the busi-
ness of having no business in deciding all these cases.

And in the earlier citation, it is hard to follow your reasoning on
saying the courts perform their responsibility when something is
unconstitutional, but the courts are obtrusive in the matters that
under our Constitution should be discharged by others.

What is going on here, Judge Pickering?

Judge PICKERING. Senator, perhaps I could have been clearer in
that area, but that is—Federal courts—the jurisdiction is very
plain. We are courts of limited jurisdiction. We are not to get into
any case that we don’t have—that is not granted to us. And over
and over, the Federal courts have held that we are courts of limited
jurisdiction.

Now, by obtrusive what I intended to convey—and perhaps I
didn’t do it as well as I could—is that that is the legislature’s job.
And when they fail to carry out theirs, then we must; yes, we must
move in to protect constitutional—and from the standpoint that it
is our responsibility, yes, but it is because we are having to get into
something that should have been done by the legislature. That was
my intent, Senator, in that area.

And in the

Senator SPECTER. There seems to be quite a strain in your opin-
ions, and there are a lot of them on the record, as well as those
that are unpublished, of ambivalence of upholding what you think
is the constitutional law, but then sort of decrying the presence of
the court to have to decide matters that you would really prefer
should be decided by the legislature or somebody else.

Judge PICKERING. Senator, in the Citizens Right to Vote case,
that was a group of wealthy land owners trying to avoid a bond
issue so that—trying to avoid raising their taxes. And they were
using the Voting Rights Act to do that and I thought that was an
improper use of the Voting Rights Act.

Senator SPECTER. Thank you very much, Judge Pickering. Thank
you.

Senator FEINSTEIN. Thanks, Senator Specter.
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Senator Durbin, you are next.

Senator DURBIN. Thank you very much, Madam Chair.

Judge Pickering, thank you for returning. This hearing has be-
come a painful recollection of America’s past and the civil rights
movement. Because you are from Mississippi, in your early days as
a professional, as an attorney, as a legislator, elected official, you
lived through some historic moments. And I hope you understand
the nature of our questions is to explore what happened during
that period of time, but more importantly how you feel today.

The appointment you are seeking is a lifetime appointment and
it is a very valued appointment. I recall the experience that former
President Clinton had in seeking to fill vacancies in this particular
circuit court of appeals.

As has been said before in the hearing, this particular circuit has
the highest minority population of any in the country. President
Clinton proposed four nominees to fill circuit vacancies during the
period when the Republicans controlled the Judiciary Committee.
One was confirmed, James Dennis, by a voice vote in September
1995. Three others were not even given the courtesy of a hearing,
the courtesy that has been given to you.

The troubling thing is that all three were minorities. Alston
Johnson, an African-American; Jorge Rangel, a Latino; and
Enrique Moreno, another Latino, were not given the courtesy of a
hearing before this Judiciary Committee when President Clinton
sought to fill these vacancies. So I hope that you understand the
historic context of this Committee as this hearing is underway.

We have heard from Senator Hatch that there is an effort to
change the ground rules. Well, I certainly hope we do change the
ground rules. I certainly hope that every nominee of any President
is given a respectful opportunity to present their credentials, and
I hope you believe that that has been given to you.

Let me address the Sovereignty Commission for a moment be-
cause I have followed your testimony and there is one part of it
that I just don’t understand.

You have said today when asked why any contact was made with
the Sovereignty Commission over the Gulf Coast Pulpwood Associa-
tion in Laurel, Mississippi, and the Masonite Corporation strike
that you were concerned about violence by the Ku Klux Klan in
that union and in that strike.

The thing that troubles me as an outsider who has tried to study
a little bit on this is it would seem that the Sovereignty Commis-
sion of the State of Mississippi would be the very last place that
you would go if you are worried about violence and the Ku Klux
Klan. By its very charter, by the fact of its creation with Brown v.
Board of Education, the Sovereignty Commission was certainly not
created to police the Ku Klux Klan or violence by those with racial
beliefs. From what I have read, it was created to basically assert
State sovereignty over Federal rights, particularly after Brown v.
Board of Education.

Why would you think that the Mississippi Sovereignty Commis-
sion was the right agency to approach if you were fearful of Ku
Klux Klan violence in your hometown?

Judge PICKERING. Well, they were making an effort, in my im-
pression, to change from what they had been doing in the law en-
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forcement. And the gentleman who was head of it—or not the gen-
tleman who was head of it—the man that I was introduced to was
introduced as a former FBI agent.

Senator DURBIN. So you believe that rather—you were a State
Senator at the time, is that correct?

Judge PICKERING. Well, I think he would have—I felt at the time,
Senator—and, again, we are looking at things through the perspec-
tive of 2001 as to then, but at the time I thought if there was some
indication of violence that was coming up, yes, that he would have
information on that.

Senator DURBIN. So as a State Senator, it was your belief that
rather than go to the Governor or the attorney general or law en-
forcement if there was a fear of violence from the Ku Klux Klan,
the appropriate place to turn was the Mississippi Sovereignty Com-
mission?

Judge PICKERING. Well, the Governor was on the Sovereignty
Commission at that time.

Senator DURBIN. So you believed this was the right place to go
to enforce those laws?

Judge PICKERING. Senator, if I were making that decision today,
I would not make the same decision that I made then. At the time,
I thought that was the best place to—and, again, Senator, I have
very little recollection of this. My impression is that it was a casual
conversation; that, you know, I think he probably overstated some-
what in trying to keep their agency alive that here there were
three legislators that were vitally interested in what he was doing.

My recollection of it, and it is very vague because I did not re-
member it when I was here before, is that he said, we have got
some information in that area. And there was a casual thing: well,
if you find out anything, let me know, or something to that effect.

Senator DURBIN. Well, I know that you have probably read the
letter which has given rise to these questions which mentions your
name.

Judge PICKERING. Yes.

Senator DURBIN. And as I read this letter, I find the Sovereignty
Commission calling people who were in labor organizing com-
munist, referring to Mr. Evers and his family as being somehow in-
volved in these outside agitators and infiltrator plots. It just
doesn’t seem like the right place to turn.

Let me ask you about your former law partner and a person
whose name has come up twice today, Carroll Gartin. You said in
your opening remarks, and I don’t want to misstate your remarks,
that either you believed that Mr. Gartin was not a racist or Gov-
ernor Winter would have believed that Mr. Gartin was not a racist.
I will give you an opportunity to clarify that. Then you went on to
say, in response to Senator Feingold’s question, that someone
would have characterized Carroll Gartin, your former law partner,
as a progressive leader.

I have here some advertising from Mr. Gartin’s campaign in 1959
for lieutenant Governor. It shows a picture of Mr. Gartin and it
says at the top, “With this pen, I signed our State’s segregation
laws and the right to work bill, and with this pen I will veto any
effort to weaken our defenses around our Southern way of life.”
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He goes on to say, “I am a total segregationist. I will close any
public school in Mississippi before allowing Federal courts to mix
black children with white children. I helped plan and pass the leg-
islation which has maintained successful segregation to this date.”

Then after he became your law partner, again when he was a
candidate——

Judge PICKERING. When was that? What year was it?

Senator DURBIN. This was 1959,

Judge PICKERING. 1959.

Senator DURBIN. And then in 1961, I believe, you affiliated with
him in a legal relationship, partnership. Was 1961 the appropriate
year? Is that right?

Judge PICKERING. Yes.

Senator DURBIN. Then in 1963 when he was a candidate, again
we find comments by Mr. Gartin: “I am a firm believer in segrega-
tion. As lieutenant Governor, I worked for the passage of every law
and every program designed to preserve segregation in all phases
of life. This I shall continue to do.”

I don’t doubt the fact that life has changed in America and life
has changed in Mississippi, but can you sit there today and tell us
that these are the words of a man that you had characterized as
either not a racist or as a progressive leader?

Judge PICKERING. Senator Durbin, the statement that I made
about

Senator FEINSTEIN. Could you speak directly into the micro-
phone, please?

Judge PICKERING. Yes. I am sorry, Senator.

Senator FEINSTEIN. You may have to pull it toward you and pull
the mike down a little.

Judge PICKERING. I have gotten a little weary and I leaned back.
I apologize.

Senator DURBIN. You are entitled.

Judge PICKERING. Senator, the statement that I made about
being progressive was a quote that I gave from my conversation
with Governor Winter this morning.

Senator DURBIN. Do you believe it?

Judge PICKERING. That he was—that I believe he was progres-
sive?

Senator DURBIN. Yes.

Judge PICKERING. Governor Gartin was defeated by Ross
Barnett, who was a segregationist Governor who was viewed as
being the one—Carroll Gartin made statements that I do not agree
with, do not subscribe to. There was no politician in the South dur-
ing the 1950’s and the early 1960’s that held office—even William
Winter, who is the most respected civil rights leader, he would
have taken similar statements, I think, during that period of time.
It is not right, no, but it recognizes the reality of where they were
at that particular time.

Senator DURBIN. But on reflection today—I am trying to get your
state of mind today. I know the world has changed, but as you look
at what was said in those days, can you honestly say that Mr.
Gartin was not a racist and was a progressive leader? Do you be-
lieve that?
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Judge PICKERING. Well, the statements that he made certainly
are statements that I would not agree with, that I would not sub-
scribe to today, that were wrong.

Senator DURBIN. Were they racist statements?

Judge PICKERING. They were racist statements. Now, he—I think
Carroll was trying to move the State forward as much as he could
and be involved in politics, and I think that is what Governor Win-
ter was saying in his statement when he said that Carroll Gartin
was viewed as a—the segregationist candidate was always recog-
nized as being Ross Barnett. He was sort of the same rhetoric as
was Governor Wallace and the reason Carroll Gartin was defeated.

So you are correct. Those were racist statements, without any
doubt, but his philosophy and what he was trying to—would have
been not to have been as radical as Ross Barnett.

Senator DURBIN. Let me ask you to fast-forward to a more recent
date because this is history; it goes back many, many years. And
the year was 1994 and it involved a cross burning case which I am
sure you expected to be questioned on. This was a case which was
described to us as a very sad and tragic situation, as I read it.

In 1994, in a rural town in Mississippi, two men and a juvenile
decided to burn a cross in the front yard of an interracial family,
the Polkeys. In the early morning hours, the three defendants con-
structed an 8-foot cross, dowsed it with gasoline, placed it on the
property of the Polkeys and set it on fire.

The defendants, who had been drinking, repeatedly referred to
the family—and I apologize to the Committee, but I am going to
use the words that were used in the transcript here; I apologize for
the use of these words, but this is what it says—referred to the
family as niggers and nigger-lovers.

Prior to this incident, this family had been a frequent target for
harassment. On one occasion, someone spray-painted “KKK” in the
road directly in front of the house. A short while later, they came
home to discover a bullet hole in their front door. Two months be-
fore the cross burning, the juvenile had fired a bullet through the
window of the Polkeys’ house next to the bedroom where their 2-
year-old daughter was sleeping.

The juvenile told the other two men what he had done. Two of
these individuals decided to plead guilty and to accept a reduced
plea to testify against the third individual. The third individual re-
fused to accept a plea bargain and went to trial. You were the
judge at that trial.

The thing that I find troubling here is a memorandum given to
us by the Department of Justice after the guilty verdict was en-
tered, the lengths that you went to to try to protect this defendant,
referring in the sentencing hearing to the fact that this was just
a drunken prank.

I read this and wonder did you regularly contact the U.S. Attor-
ney’s office and the Department of Justice in Washington asking
for them to give special consideration when it came to using the
exact wording of the law, the sentencing of the law, or was this
cross burning case an exceptional situation?

Judge PICKERING. Senator, let me tell you fully what I told Mr.
Swan when he came before me for sentencing. I advised Mr. Swan
this is conduct that will not be tolerated. Your views on interracial
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marriage or those of anybody else involved is completely immate-
rial.

I described the cross burning as a despicable act. I observed that
the act was drunk young men doing a dastardly deed that they
should not have had in their heart. I further stated cross burning
is a heinous crime. So I don’t have any feeling that what you did
should be swept under the rug or what you did—that you are an
innocent person.

I told Mr. Swan, you are going to the penitentiary because of
what you did, and it is an area that we have got to stamp out, that
we have got to live races among each other and the type of conduct
that you exhibited cannot and will not be tolerated. So I don’t want
you to think that you are going to the penitentiary for something
somebody else did. I would suggest that during the time you are
in prison that you do some reading on race relations and maintain-
ing good relations and how that can be done.

Senator DURBIN. Judge, my time has run out. I am going to ask
one last question. Is it not true that you went to extraordinary
lengths in this cross burning case with the prosecuting attorney
and the Department of Justice to try to have a reduced sentence
for this defendant?

Judge PICKERING. The issue with me was disproportionate sen-
tence. The most culpable racist of the group the Government had
brought—and before I knew the facts, they had him enter a plea
to a misdemeanor and then when they came on this case, the
young man—the Government’s recommendation was 7%2 years.

The Government had agreed to home confinement for the first
defendant, who was the most culpable and who was the only—was
the most racist of them. The issue with me was disproportionate
sentencing. The statements that I have just read to you were my
views of—were my views of what he had done.

Now, the sentence I gave him was 9 months more than the Gov-
ernment offered him if he had taken a plea bargain.

Senator DURBIN. Which he didn’t take.

Judge PICKERING. Which he didn’t take, and the guidelines pro-
vide—would have provided for that 9 months’ difference. If he had
pled guilty, he would have gotten 9 months less. He got 9 months
more because he didn’t plead guilty.

Senator DURBIN. Thank you, Madam Chairman.

Senator FEINSTEIN. Thank you, Senator Durbin.

Senator Kyl?

Senator KYL. Thank you, Madam Chairman. Since I had to be in
the Intelligence Committee and couldn’t be here for most of the
questioning, I think it would be unfair if I tried to go through a
bunch of questions because undoubtedly a lot of it has been cov-
ered.

So I just have one or two, but I do want to comment a little bit
on the tone of what I perceive. I was here in the very beginning
and then picking up recently, and I just wonder what the public
must think watching a hearing like this: a candidate who 12 years
ago passed the Committee and the floor unanimously when he be-
came a Federal district judge, who served with distinction, and now
is being cross-examined here as if he is almost a criminal. Very
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tough questioning on that side of the dais, very negative ques-
tioning against this nominee.

Those of us on this side seem to be his defenders, and I suspect
the public says, boy, there is politics as usual again. And I don’t
think that puts this Committee in a good light at all, especially as
the Senator from Illinois began his comments saying you have to
understand the context, Judge Pickering. Several of President Clin-
ton’s nominees didn’t get a hearing, or didn’t get a hearing quickly.

I don’t recall the exact words, but the implication was that if
some of those nominees didn’t get a hearing or a quick hearing,
then maybe that had some relevance to the qualifications of Judge
Pickering, which I don’t see as being relevant.

I think there is something to this notion of partisanship in a
hearing like this, and it bothers me greatly because we have a lot
of vacancies on the circuit courts and we have some very good
nominees. The American Bar Association, which certainly shares a
good reputation on the left side of the dais here, has rated this can-
didate “well qualified” and “qualified,” the majority “well qualified,”
based upon his temperament, his background, his decisions, the
very low rate of reversals and the like. Yet, we are dragging up
things about what a candidate for Governor said back in 1959. The
answler that the nominee gave here was, well, those statements are
racial.

I think as a Committee we have to be very, very careful because
history will judge us. And I understand it is the right of outside
groups to be as tough as they want to on anybody. They smear us
regularly during campaigns. That is their right, and we all defend
that right, but I don’t think we have to go along with that.

So, Madam Chairman, the only questions, other than the Senator
from Illinois, that I heard were your questions in the first round.
They were all legitimate, reasonable questions. I found nothing to
object to any of them. And they were all answered, and I thought
the answers were legitimate, reasonable answers.

I just hope that rather than bringing political views to the hear-
ing and sticking with them regardless of what the witness has said,
unless this is all just a show and we are simply going to act out
our pre-conceived notions here, we will fairly listen to the answers
that the nominee is giving to these questions and the tone in which
he is giving them and the spirit in which he is giving them, and
we will evaluate those answers in the context of all of this.

I think if one does that, at the end of the day, whatever political
prejudices we all have—and we have to all acknowledge we have
them—the nominee can be confirmed. I have just found that all of
us in politics have an infinite capacity for rationalization and we
can defend just about any position. Most of us are lawyers.

Fortunately, Madam Chairman, you are not burdened with that
fact, and therefore maybe this doesn’t apply to you. But we can all
argue either side of a case. Give us a little bit of fact and we can
make a big deal out of it, and I just think maybe that is what is
happening here.

The question that I have to the nominee is one that I ask most
nominees during these kinds of hearings, and it seems like a per-
functory and general question and all nominees answer the ques-
tion pretty much the same way.
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Judge Pickering, you are under oath. You have been questioned
in a pretty tough fashion here, so you need to really give this ques-
tion a lot of thought, I think, before you answer it and I think the
answer should carry some weight with the Committee.

You have described in answers to questions how you would rule
on cases. Obviously, we all have some differences of opinion on this
Committee, and you have differences of opinion with us as to per-
sonal political views.

Describe for the Committee how you will approach ruling on
cases as a member of the circuit court, especially as it relates to
your personal views.

Judge PICKERING. Well, I think my personal views are irrelevant.
You look at the Constitution or the statute and you follow the lan-
guage. If it is an area where you have Supreme Court cases inter-
preting that statute or that section of the Constitution, to the best
of your ability you follow those Supreme Court decisions. If you
happen to be in the Fifth Circuit, as I am, you follow the prece-
dents of the Fifth Circuit, unless they are reversed en banc. That
is how I would approach it.

Senator KYL. Are you familiar with the standards of the Amer-
ican Bar Association and the basis upon which they rate people
under consideration for positions on the court?

Judge PICKERING. Well, I know that they call an awful lot of law-
yers who have appeared before you and they get—and the question
has been asked if I had asked any of these attorneys to write let-
ters. Well, I don’t know who the American Bar Association talks to.
They talk to whomever they want to and I never know it unless
a lawyer tells me.

And so it was based on they analyze my opinions and see how
I have written. They contact the people that have contact with the
court and it is based on that, is my understanding of how they—
and they do a personal interview, and I must say that is one of the
things in this case that was pleasant.

After the American Bar Association representative had inter-
viewed the lawyers and then asked me to meet with him, I drove
to New Orleans and met with him and that was one of the most
pleasant things that has occurred in the—because at that time he
shared with me some of the background that he had picked up,
some of the comments that he had picked up, and it was a pleasant
experience.

Senator KyL. Now, you said you had rendered about how many
decisions?

Judge PICKERING. Approximately—you know, as to how many
opinions that I have out there, I should point out that I have never
said there were an exact number because I don’t know. I gave an
estimate that it was somewhere between 4,000 and 4,500 cases
that I have handled, and that I estimated I had written opinions
in about 25 percent of those, which would be approximately 1,000.
And there was close to 100, a little less, of those that were written,
so there should have been about 1,000 unpublished.

Senator KYL. I must say I practiced law for 20 years, much of
it in Federal court, and very rare was the decision of a court that
was actually written—a district court I am now talking about—that
was written in the form of an opinion. I can think of three or four
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and not many more than that, and we had some pretty substantial
cases.

So I think folks should realize that the fact that a district court
judge is not writing a lot of opinions is simply to comply with the
guidelines that are given to Federal district judges not to burden
the West Publishing Company and others with a lot of written
opinions.

Madam Chairman, thank you.

Senator FEINSTEIN. Thank you very much, Senator Kyl.

Senator Cantwell, you are next.

Senator CANTWELL. Thank you, Madam Chairman.

Judge Pickering, I want to go over an issue that has been
brought up by several of my colleagues, but first I want to assure
you that I am not a member of a leftist organization. I certainly
respect the work of Senator Hatch, but I believe that the people in
my State who are writing to me on your nomination are not mem-
bers of a leftist organization.

They are concerned about the fundamental right of privacy and
its constitutional protection. They are concerned about how busi-
nesses handle their medical and financial information. They are
concerned about how government obtains and handles personal in-
formation about them, and they are concerned about government
intrusion into personal decisions.

I think you have gotten the sense of concern about the fact that
the Fifth Circuit encompasses three States that all continue to
have laws prohibiting abortion on the books, even though those
laws are unconstitutional and unenforceable. You can hear the con-
cern today about the constitutional rights in which there was
precedent which were decided one way and then overturned. Sev-
eral of those cases dealt with constitutional rights.

So I heard your answer on the question about looking at control-
ling precedents and what statutes would say, but how do we have
confidence in what you are saying today that you are going to fol-
low precedent? And I want to bring up one issue because this is
where America is getting confused on this issue.

I am new to this Committee. I think I am probably only the sec-
ond or third woman ever in the history of the Senate to serve on
this Committee, so I wasn’t here when Judge Thomas was nomi-
nated to be on the Supreme Court. But when pushed on this ques-
tion he said, and I quote, in answer to Senator Metzenbaum, “Sen-
ator, as I noted yesterday, and I think we all feel strongly about
this in the country, our privacy—I do; I believe the Constitution
protects the right to privacy.” That was his response, and yet short-
ly thereafter he dissented in the Planned Parenthood v. Casey deci-
sion.

So we are confused about nominees who come before us who, in
the past, had personal views that say one thing, come and tell us
they will follow precedent, and yet there are instances in their
background where they haven’t followed that precedent as it re-
lates to constitutional rights. So I wanted to ask you about this and
about where you see that constitutional right to privacy in the Con-
stitution.

Judge PICKERING. The Supreme Court—you know, I was think-
ing when you were asking the question about the Supreme Court.
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Being on an appellate court, the Fifth Circuit Court of Appeals, of
course, is different than being on the Supreme Court because the
Supreme Court establishes the precedent that we have to follow. I
will follow the Supreme Court precedent, so that is one difference
in the situation of Justice Thomas and myself.

And I was just thinking that going through this process at my
age, this is the last time I will be before this Committee. So I will
follow what the Supreme Court has said, and I think that is the
difference. The Supreme Court has spoken on the issue. I will fol-
low that decision.

Senator CANTWELL. In October when the Committee met—and I
was unable to attend that hearing—you were asked whether you
recognized the constitutional right to privacy and you responded
that the Supreme Court has recognized that right to privacy and
that you would follow that precedent. But you did not say that you
personally recognize in the Constitution that right to privacy, so I
am asking you do you recognize that.

Judge PICKERING. I think the Supreme Court recognizes—I think
the Constitution recognizes rights to privacy and I think the Su-
preme Court has delineated what those rights are.

Senator CANTWELL. So you believe that the Constitution permits
the Federal courts to recognize those rights that are not specifically
enumerated in the Constitution, like the right to privacy, like the
right to travel? You believe that?

Judge PICKERING. In some instances, certainly.

Senator CANTWELL. What about this right?

Judge PICKERING. You are talking about on abortion?

Senator CANTWELL. Yes.

Judge PICKERING. I will—you know, my personal view—again,
Senator, in the October hearing I stated I thought that was imma-
terial and irrelevant; that I thought that I would follow the deci-
sion, and I will. I will follow the Supreme Court precedent.

Senator CANTWELL. But I am asking you about do you recog-
nize—I think this is where the division or diversion has been in the
past. Somebody said “I will uphold this,” but I want to know fun-
damentally—and I am going to ask this of other people who come
before us for nomination, where do they see in the Constitution
that right to privacy and its protection.

So do you see that the right to abortion is protected in the Con-
stitution under the rights of privacy that are there?

Judge PICKERING. Senator, you know, as to my personal views,
again——

Senator CANTWELL. I am asking you whether you see that as a
judge, as a lawyer.

Judge PICKERING. I think so, because the Supreme Court has
said it is there.

Senator CANTWELL. OK. I am not sure I am getting an answer,
but you are answering my question. You are giving me what your
opinion is on that.

This is a followup to this. The Fifth Circuit in reviewing cases
of legislative acts seeking to restrict abortion basically has a higher
standard. It uses a standard of review that requires the challenger
to prove that there is absolutely no set of circumstances under
which the regulation could be constitutional.
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In contrast, five other circuits in reviewing the same type of re-
striction followed the standard of the Supreme Court’s more recent
ruling in Casey v. Planned Parenthood that a restriction is only
constitutional if it does not impose an undue burden. So it essen-
tially reverses the burden of proof.

Do you believe in the standard of review more recent in Casey,
that that is a more appropriate standard and that is what the Fifth
Circuit should be using?

Judge PICKERING. Senator, the Fifth Circuit precedents in the
abortion area is not an area where I have done research, but I
would say that, you know, I think the Supreme Court decision is
the decision that trumps other decisions. I am bound by the Su-
preme Court precedent, I am bound by Fifth Circuit precedent
until it is reversed, and I would follow the Supreme Court prece-
dent and I would follow the Fifth Circuit precedent.

Senator CANTWELL. You might want to look at that a little more
clearly about how the Fifth Circuit would use that because that is,
in fact, what the other circuits are using, is the Supreme Court
standard.

I would like to turn to another issue that I think has gotten
many constituents in the Northwest concerned about their rights
and how this administration or potential nominees to a court could
overrule their rights, and this deals specifically with the issue of
assisted suicide.

In Oregon, voters passed an initiative permitting physicians to
prescribe lethal quantities of drugs to aid in assisted suicide in
very limited circumstances. Last fall, the Attorney General an-
nounced that he would prosecute physicians abiding by the voter-
passed initiative and remove their licenses.

Now, based on my review of your record, you appear to be very
deferential to legislative acts and States’ rights. Would you give
deference to the popular approved State law in this case?

Judge PICKERING. Senator, that is an issue that may come before
me and it is my understanding it is inappropriate for me to say
how I would rule in a given case. I will give you the general prin-
ciples that I would follow, and that is I would follow the Supreme
Court precedent and I would follow the precedents of the Fifth Cir-
cuit.

I don’t feel comfortable going further in that issue. I don’t—what-
ever those precedents are, I would follow them. As far as doing re-
search on assisted suicide, I have not done that.

Senator CANTWELL. I think I still have time for another question.

Your record on employment discrimination issues has been dis-
cussed today, and in my State the district court recently upheld
that Title VII requires than an employer provide prescription cov-
erage to employees as an obligation, including contraceptive cov-
erage to women. The court held that Bartel’s prescription drug plan
discriminated against the female employees of that company by
providing less complete coverage.

Do you agree that Title VII's guarantee of equal treatment in the
workplace logically requires that if an employer provides prescrip-
tion drug benefits to an employee that it must provide contracep-
tive coverage?
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Judge PICKERING. That is an issue that I have not researched,
and I don’t think that the Fifth Circuit has ruled on that issue. I
don’t think there is controlling case law, but if there is controlling
case law from the Supreme Court or the Fifth Circuit, I would fol-
low that.

Senator CANTWELL. Thank you, Madam Chair. I see that my
time is about expired, so I think I will wait on the others until the
second round.

Senator FEINSTEIN. Thanks, Senator Cantwell.

Senator Edwards, you are next.

Senator EDWARDS. Thank you, Madam Chair.

Good afternoon, Judge.

Judge PICKERING. Senator.

Senator EDWARDS. Judge, I want to ask you some questions
about an issue that came up briefly earlier, this issue of something
that happened in 1994, something that is not in the distant past,
this case involving the cross burning that you were the trial judge
for.

As I understand it, there were three defendants in that case, two
of whom pled guilty, one of whom went to trial before you. Is that
correct?

Judge PICKERING. Yes.

Senator EDWARDS. The two who pled guilty admitted their guilt
and took responsibility for their actions. Is that correct?

Judge PICKERING. Yes.

Senator EDWARDS. And it is customary in criminal cases in both
Federal and State court to provide, either through plea agreement
or otherwise, some leniency to those who plead guilty, participate
in a plea agreement, take responsibility for their actions, as op-
posed to somehow who denies their guilt and goes to trial. Is that
fair?

Judge PICKERING. Well, the guidelines provide, Senator, that
there is a two- to three-level deduction in the guideline range for
one who pleads guilty. And in this instance, it would have made
the difference in roughly 9 months that he would receive for that.
Now, the

Senator EDWARDS. I don’t want to get too hung up on that. I just
wanted to ask you that general question——

Judge PICKERING. Yes.

Senator EDWARDS [continuing]. Because I have three areas I
need to ask you about, and they cause me concern and I want to
give you a chance to respond to them. They cause me concern on
two different levels. One is what it was that caused you to take the
action you took with respect to that case; and, two, what authority
you had as a judge to take the actions you took.

It appears to me from reviewing all these documents that you did
three things that are, at least in my own experience and through
decades of being a lawyer, outside the ordinary.

One is that you told the lawyers, the Government lawyer, after
the conviction—and I might add my understanding is that even
after conviction, this defendant who had participated in burning a
cross on a couple’s lawn with a young child still denied that he had
done anything wrong or that he was guilty.
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You told the Government lawyers that you would, on your own
motion, order a new trial. And when the Government lawyer asked
you, and I am quoting now, what would be the basis for such a mo-
tion, your answer was “any basis you choose.”

First of all, Judge, looking at the rules, and having worked with
them for years myself, I believe the rules provide that a judge has
no power to order a new trial on his own motion.

First of all, did you say that you would order a new trial, even
though no motion for a new trial had been made?

Judge PICKERING. I did not.

Senator EDWARDS. So you deny that?

Judge PICKERING. Yes. I have reviewed the transcript.

Senator EDWARDS. Yes, sir. Do you deny having said that?

Judge PICKERING. I did not say that.

Senator EDWARDS. OK. The second area I want to ask you
about—so if the lawyers who were involved in that case have said
that that is a statement you made to them, that would be a lie?

Judge PICKERING. Senator, on the record, I mentioned——

Senator EDWARDS. Excuse me, Judge. This was not on the record.
According to the documents that we were provided, this took place
in a private meeting that you had with the lawyers where you told
the lawyers you would order a new trial on your own motion. And
when they asked you—I am quoting now—what would be the basis
for such a motion for a new trial, you said “any basis you choose.”

Do you deny having said that?

Judge PICKERING. Senator, I have no recollection of having said
that and I do not believe that I said that. Now, I have not seen
the document that you are referring to. I have not had the oppor-
tunity—the Justice Department did not show me the file that they
had.

Senator EDWARDS. Did you have private meetings with the law-
yers off the record about this case?

Judge PICKERING. The response that I gave to Senator Leahy on
this indicated that after the first

Senator EDWARDS. I am not asking about Senator Leahy. Did you
have private meetings with the lawyers in this case?

Judge PICKERING. With the defense counsel and the private coun-
sel. I had a meeting with them, yes, sir.

Senator EDWARDS. So the private meetings did take place?

Judge PICKERING. A private meeting took place.

Senator EDWARDS. OK, and you deny having had any discussion
in that private meeting about ordering a new trial on your own mo-
tion, a new trial order that at least from my reading of the law you
would have no power to grant on your own. Do you deny having
done that?

Judge PICKERING. There was discussion on the record of a new
trial on the basis of the instruction, but now I don’t have any recol-
lection of any indication that I would do that on my own motion.

Senator EDWARDS. The second area I want to ask you about is
you made a telephone call to a high-ranking Justice Department of-
ficial, according to the information that we have. And you are fa-
miliar, are you not, Judge, with the Code of Judicial Ethics that
applies to you? You are familiar with that, are you not?

Judge PICKERING. Yes, uh-huh, I am.
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Senator EDWARDS. And you are familiar with Canon 3.A.4 of that
Code which says that “except as authorized by law, a judge should
neither initiate nor consider ex parte communications on the merits
of a pending or impending proceeding.”

Did you make a phone call to a high-ranking Justice Department
official on your own initiative?

Judge PICKERING. We had had

Senator EDWARDS. Not “we,” you. Did you make such a phone
call?

Judge PICKERING. I called—I have indicated that I called Mr.
Hunger and discussed the fact that I was frustrated that I could
not get a response back from the Justice Department and I thought
there was a tremendous amount of disparity in this sentence.

Senator EDWARDS. Yes, sir. Were the Government prosecutors on
the phone when you made that call?

Judge PICKERING. No, they were not.

Senator EDWARDS. So that would be what we lawyers and judges
would call an ex parte communication, would it not?

Judge PICKERING. Well, whether the Government attorneys had
been on the phone or not, it would have been a question of whether
or not the defense counsel would have been on the phone.

Senator EDWARDS. Well, was the defense counsel on the phone?

Judge PICKERING. No. We had discussed that with them and this
was a followup conversation as to what we had discussed with de-
fense counsel present.

Senator EDWARDS. Were any of the lawyers in the case on the
phone when you called Mr. Hunger?

Judge PICKERING. No, they were not.

Senator EDWARDS. So that was an ex parte communication, was
it not?

Judge PICKERING. I was.

Senator EDWARDS. In violation of the Code of Judicial Conduct?

Judge PICKERING. Well, I did not consider it to be a violation of
the Code of Conduct.

Senator EDWARDS. Well, can you explain that to me? The Code
says you should neither initiate nor consider ex parte communica-
tions of a pending or impending proceeding. The case was still
pending at that time, was it not?

Judge PICKERING. It was pending, and Mr. Hunger indicated this
was not something——

Senator EDWARDS. And you made an ex parte communication,
did you not?

Judge PICKERING. I talked with Mr. Hunger.

Senator EDWARDS. Didn’t you just tell me that was an ex parte
communication?

Judge PICKERING. Well, it was ex parte from the standpoint I
was talking, but he did not have responsibility to make a decision
in this case.

Senator EDWARDS. In a third area, on the same case, did you also
direct the Justice Department lawyers, the line prosecutors, to take
your complaints personally to the Attorney General of the United
States?

Judge PICKERING. In the order, yes, sir.




119

Senator EDWARDS. Can you tell me, Judge, in how many other
cases, and if you can tell me the names of the cases where you
have, after a conviction and prior to sentencing or subsequent to
sentencing, told the lawyers in a private meeting that you would
order a new trial on your own motion, contacted on your own initia-
tive, contrary to the Code of Judicial Conduct, a high-ranking Jus-
tice Department official about a case pending before you, and,
third, directed line prosecutors to take your complaints personally
to the Attorney General of the United States?

Can I just ask you, have you ever done that in any other case,
to your memory?

Judge PICKERING. May I explain my answer then?

Senator EDWARDS. Of course.

Judge PICKERING. I have never had—no, I have never had a case
where the disparate treatment was so great as it was in this case,
from the most culpable parties. The Government came in and
agreed to a plea to a misdemeanor that resulted in a sentence, and
the Government agreed to home confinement for those. And then
they were recommending 71/2 years for the defendant who hap-
pened to be a little bit older, but who was—the most racist one of
the group was the 17-year-old, and I felt that this was tremen-
dously disparate treatment. I did not feel it was inappropriate to
say I want to know that this is the policy of the Government, and
asked them to do that.

Senator EDWARDS. Do you believe, Judge, that if you disagree
with the law as it applies in a particular case, as apparently you
disagreed with the mandatory minimum sentence in this case com-
pared with the other sentences that had been handed down—do
you believe that if you have such disagreement that that entitles
you, No. 1, to do things that the law does not authorize you to do,
or, No. 2, to engage in ex parte communications with people in-
volved in the Department of Justice?

Judge PICKERING. Well, Mr. Hunger was not involved in the deci-
sionmaking process, and then——

Senator EDWARDS. Why did you call him?

Judge PICKERING. I called him——

Senator EDWARDS. Why did you call him about the case if he
wasn’t even involved?

Judge PICKERING. I called him to discuss my frustration with the
Department of Justice and to see his reaction.

Senator EDWARDS. Did you ask him to do anything?

Judge PICKERING. No.

Senator EDWARDS. Wait a minute. I want to get this—you call
him about the case. You were concerned about what had happened
in the case. He is in the Department of Justice. I know Mr. Hun-
ger. He is someone I like and respect very much, by the way.

But you didn’t talk to him about doing anything. You didn’t ask
him to do anything. You had no conversation with him about doing
anything about the case. Is that your testimony?

Judge PICKERING. I called and expressed my frustration about
the disparate treatment and I called and expressed my frustration
about the fact that I had instructed the attorneys to get an answer,
a response, from the Department of Justice in Washington. They
had not done that.
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Senator EDWARDS. What did you want them to do about it?

Judge PICKERING. Well, at that time I wanted—I guess more
than anything else, I wanted to vent with someone the frustration
that I was experiencing in not being able to get a response. And
he was a friend

Senator EDWARDS. So you didn’t ask him—excuse me. I am sorry.
You didn’t ask him or expect him to do anything about it?

Judge PICKERING. No, sir.

Senator EDWARDS. Thank you, Madam Chair.

Senator FEINSTEIN. Thank you, Senator.

Chairman LEAHY. Madam Chairman, might I just note one
thing? The material that Senator Edwards has quite appropriately
quoted from was material we requested from the Department of
Justice a week ago. Just barely before this hearing began—I think
I was on my way over here—I was told it just arrived, a heavily
redacted copy of it.

The Department of Justice told us that it was a heavily redacted
thing, but we were restricted to how we could put in the record,
and so on and so forth.

We have asked them, Judge, in fairness to you, that a copy also
be given to you. I must admit that I am not quite sure why so
much stuff is redacted about your conversation or anything else in
here, but I just want you to know I made that request. And I re-
peat that request to the Department of Justice and the administra-
tion and White House people who are here to make the same pa-
pers available to you. Actually, I would ask them to give you the
whole copy, not any part redacted, and give us the part they have
held back, too. But I just want you to know that just as I notified
them of what areas I would question you about, I want them to
give this to you, too.

Judge PICKERING. Yes, sir.

Senator FEINSTEIN. Thanks, Mr. Chairman.

Judge Pickering, are you OK to go on or do you want to take a
break?

Chairman LEAHY. You are allowed to.

Judge PICKERING. Yes, I think I would like to take a break.

Senator FEINSTEIN. You would like to take a break?

Judge PICKERING. I would like to take a break, yes. I think it is,
what, 10 minutes after five. We have been going

Senator FEINSTEIN. All right. Is 5 minutes OK?

Judge PICKERING. Take 10?

Senator FEINSTEIN. Ten minutes. We will see you in 10 minutes.

[The Committee stood in recess from 5:11 to 5:32 p.m.]

Senator FEINSTEIN. The hearing will come to order.

Judge Pickering, I know this is tough because the afternoon is
always a long one. Having said that, we apparently are going to
have two stacked votes at 5:40. Left in this round, Senator Schu-
mer, I believe, is the last person for this round of questions.

There are Senators who do have additional rounds for the next
round. So if it is agreeable with you, I would like to go now kind
of non-stop until we conclude, and members when the votes comes
up just one by one will go down and vote.

Is that acceptable with everybody?

Senator HATCH. Yes.
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Senator FEINSTEIN. Good. Then, Senator Schumer, you are up.

Senator SCHUMER. Well, thank you, and I want to thank you,
Madam Chairman.

I want to thank you, Judge Pickering, and welcome you back
here. This is your second hearing. As you know, the first one was
held under very difficult circumstances in the small room over in
the Capitol and there were four other judicial nominees on the
panel. We hadn’t had a full opportunity to review your record. You
were nice enough to go through the whole work with us and get
all of the other opinions which we have now had a chance to look
at, and I want to thank you for being here.

My questions are in two areas. The first is just on general judi-
cial philosophy and where it plays. As you know, last summer I
chaired some hearings examining the judicial confirmation process
and looked at the role that judicial ideology plays and whether
nominees bear a burden of proving themselves worthy of any life-
time seat on the Federal bench.

After chairing those hearings, it seemed to me that we should
have the process be more open and honest. We should talk about
a nominee’s judicial philosophy. We should let that play a role in
how we vote for judges. We have always done that, but we have
done it beneath the table and it leads to a process that is some-
times less than honest.

I think it is very important right now more than ever for the ap-
pellate court. The Supreme Court is taking fewer and fewer cases
every year, so that circuit court judges really do have the last word
for every American who wants to have his or her day in court.

For somebody like myself who believes in moderation on the
bench, we are in an era of unprecedented conservative judicial ac-
tivism. The Supreme Court is leading the charge and the Fifth Cir-
cuit is not far behind. The courts are cutting back, in my judgment,
on Congress’ power to protect important areas such as the environ-
ment, such as workers’ rights, women’s rights.

It is a simple proposition, but I think many in the courts have
lost sight of it recently, and that is Congress makes the laws.
Judges are nominated and confirmed to interpret and apply those
laws. That is the balance the Framers struck. It worked; it has
been working well since Marbury v. Madison.

But now, like no time in our past, I think we are seeing a finger
on the scale, slowly but surely altering the balance of power be-
tween the Congress and the courts. I think Justice Breyer summed
it up well, at least for me, in his eloquent dissent in the Violent
Against Women Act cases. He said, “Since judges can’t change the
world, it means that within the bounds of the rational Congress,
not the courts, must remain primarily responsible for striking the
appropriate State-Federal balance.”

We are charged, it seems to me, for better or for worse, with
making policy. Your rule, the judge’s role, is different. It appears
to me, however, that with increasing frequency the courts have
tried to become policymaking bodies, supplanting court-made judg-
ments for ours. That is not good for our Government and our coun-
try.

I would say that view is particularly prevalent on the Fifth Cir-
cuit. It has become one of the most conservative courts in the coun-
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try. It is in danger of swimming outside the judicial mainstream.
As my colleague, Senator Durbin, pointed out, a number of nomi-
nees that would have balanced the court were held up in the last
Congress.

So I want to put that in the context of your record. It is no secret
you have some strong views. This is America. God bless you for
those views, but they are quite different, I would say, not only from
mine and the majority of my constituents, but quite outside the
American mainstream.

Most Americans believe in the right to choose. You have en-
dorsed amendments to overturn Roe. As Senator Kennedy’s ques-
tions brought out, you look at voting rights differently than I do.
What, I guess, troubles me is in your cases, at least the ones that
I have read, you have injected your own opinions into the case law,
worrying me about what you might do on the bench.

I will give you one example. There was a racial discrimination
case, Foxwood v. Merchants Company, 1996, and in it you com-
plained about the “side effects”—these are your words—“from anti-
discrimination laws,” unquote, that cause people protected by such
laws to, quote, “spontaneously react that discrimination caused any
adverse reaction against them.” That is not the law. That is your
opinion, and it is a comment, I think, that doesn’t indicate just a
following of the law.

You have said to the panel repeatedly that you would follow the
law, but, you know, we have had that before. We have had judges
who come before us and say, look, I am just going to follow the law.
Senator Cantwell brought this out, I guess, when now-Justice
Thomas was here. He said he would follow the law on Roe v. Wade
and then, at least in the opinion of many legal scholars, his opin-
ions went outside.

What more can you say to us, to those of us concerned with judi-
cial philosophy who believe that is one of the main ways we vote
for judges on two counts? One, how can you convince us, other than
just saying you will follow the law, that you will, particularly given
the penchant for invoking your own opinions, your own views, in
the cases?

And, second, some of my colleagues had argued, my good friend
from Alabama, that the Ninth Circuit was too far to the left and
needed some judges on the right side to balance it. I believe he
said. I may not be right, but I have heard the argument.

Senator SESSIONS. The record demonstrated an extraordinary re-
versal rate, unlike anything that the Fifth Circuit has. The Fifth
Circuit is not outside the mainstream.

Senator SCHUMER. I will reclaim my time.

Senator FEINSTEIN. We will stay, gentlemen——

Senator SCHUMER. I invoked his name and he had every—my
good friend, Jeff, had every right to respond. We are good friends,
actually.

Second, what about the idea that we should be looking for a more
moderate nominee on the Fifth Circuit, at least if you believe that
the opinions of the Fifth Circuit are quite far over and that mod-
eration is called for and balance is called for?

Can you answer both of those questions, please?
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Judge PICKERING. Well, the first question, Senator Schumer, you
were asking about the case—I believe it was the Flowers case. In
that case—and when I indicated that I felt like this type of reaction
really was inimical to not having discrimination in the workplace,
these two defendants, or the two plaintiffs in that case had chased
down a—they were rather large individuals. I heard the testimony
in the case.

There was a rather diminutive African-American that they had
threatened to kill because he had come in and he was a Federal
agent and he had come in and he had investigated their store for
food stamp fraud. And then the company that was giving them
credit stopped their credit because of this charge on this situation,
which to me this was a frivolous lawsuit.

And my comments had more to do with the fact that this was
a frivolous lawsuit and that people are abusing it, and I think that
does create problems for everybody who has a legitimate claim and
I think it is disruptive to—I think it makes it harder on those who
have legitimate claims who make it, and I think it also disrupts
race relations whenever people claim discrimination when there is
no discrimination. That is what my remarks were intended to re-
flect.

Senator SCHUMER. I understand, but that didn’t have relevance
as to following law in the case, did it? It was your own view as to
people’s reaction to an existing law.

Judge PICKERING. I felt like it was a comment on—the comment
was intended to discourage people from bringing frivolous lawsuits.

Senator SCHUMER. OK, but let me ask you to answer the two
general questions that I have asked.

Judge PICKERING. All right.

Senator SCHUMER. What more than just words can you do, and
maybe there is nothing, to assure us that you would follow existing
law rather than in a judicially active way try to change it?

Judge PICKERING. Senator, I don’t know but two ways to estab-
lish that. One is, of course, your testimony under oath, and the
other is your record for 10 years. As the Legal Times article in
which they analyzed it, they concluded that I had followed the law,
that the criticism that I had injected personal views did not keep
me from following the law whenever that came down.

I viewed these as I did the one in ERISA. It was a question of
public interest, which is one of the bases for publishing, and that
opinion was used in the debate for a patient’s bill of rights in the
House of Representatives. So it is sort in the nature of a law jour-
nal article or a dicta. Precedents come from dissents and they come
from dicta in cases and they come from law journal articles.

Senator SCHUMER. I may come back to the balance issue, but I
don’t know how much time I have and I want to get this and I
want to give you your chance here.

The case that has been cited, the cross burning case that has
been cited by some of my colleagues, I need not tell you is of great
concern to many members of this panel. And it wouldn’t be fair for
us not to give you a full chance to give your views and tell us some-
thing, and let me just tell you where at least I come from on this.

It seems to me that cross burning is not just a prank; it is a dag-
ger aimed at the heart of what has been the poison in America,
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which is our problems with race. The Founding Fathers knew that
was our biggest problem and chose to push it under the table.
Many of them, I think, later admitted that that was the greatest
mistake they made in the Constitution. When de Toqueville came
to America in 1830-something, he said that this country will be-
come the greatest country in the world, except for the poison of
race.

I have to tell you, when someone burns a cross, you know that
it is not just a prank, it is just even aimed at the person on whose
lawn the cross is burned. It is aimed at all of America and it brings
up the invidious history we have had in this regard. So a manda-
tory sentence was established for that reason. This is different than
any other kind of prank.

I have to tell you the reasoning that you give for wanting a re-
duced sentence, the disparity, doesn’t wash with me. I haven’t
heard as many cases as you.

Senator FEINSTEIN. Your time is up.

Senator SCHUMER. Thank you.

I know case after case where someone pleads to the State’s evi-
dence and gets a year or two in a murder case, and someone else
gets life imprisonment. This happens regularly. So I guess many of
us find it to be, I guess, curious—“troubling” would be a better
word—that on this kind of case where there should from any cit-
izen, let alone a judge, an unusual sensitivity, an almost extraor-
dinary effort to get a lower sentence, you would go below the man-
datory minimum when the disparity is not all that unusual.

I could sum that up. I have talked to some of my colleagues. I
think that is a general feeling here, and we would not be fair to
you if we were to vote on your nomination without giving you the
full chance. It won’t satisfy me for you just to say disparity, be-
cause there should be greater sensitivity, No. 1. And, No. 2, in my
less long, less extensive legal career than yours, I know of many
more cases where there is a greater disparity than 27 months in
terms of sentencing.

Can you elaborate on what motivated you to go to go to the ef-
forts you did on this particular case? Tell us why, in something as
sensitive as cross burning, something inside you didn’t say, you
know, this is not one to go to the mat on.

Judge PICKERING. Senator, the disparity—the sentence was 27
months different. What concerned me is the Government came in
and they pled the 17-year-old to a misdemeanor, and at the very
start they told me we have no objection to home confinement. That
was the position of the Government to begin with.

I did not know the details at the time that I took the plea. I did
tell the Government I have some concern about whether or not this
is going to create problems with disparity of sentence. Then they
came in and they pleaded the second defendant to a misdemeanor,
and he had diminished capacity and they had no objection to his
pleading in that manner.

Both of these wound up, by agreement with the Government,
with home confinement. There were some terms placed on these
that they were limited in certain areas and they were ordered to
do some things in the area of race relations and restitution.
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Now, when the evidence came in, it turned out that the 17-year-
old had shot into the house and the Government did not charge the
17-year-old with shooting in the house. Likewise, the 17-year-old—
there was testimony that he had always been a racist. The testi-
mony in the record before me was that he was by far the most cul-
pable, that he had previously shot into the house and the Govern-
ment did not elect to prosecute him on that and agreed to home
confinement.

Then they came in, they offered to have Swan plead guilty. They
told him he could not plead guilty to a misdemeanor, but they did
allow him, or offer him pleading guilty to a felony that would have
resulted in about a 15-month sentence. That is what the Govern-
ment had agreed with him at the beginning, that if he pled guilty
the guidelines would have calculated out about 15 minutes—15
months, is my understanding from what I have been able to re-
view.

And, again, I have only reviewed the documents that the Com-
mittee has seen just very momentarily when I went outside just a
few moments ago, and I have not really done anything more than
cursorily reviewed that.

Senator SCHUMER. But according to Justice, Swan was the leader
of the case, the ring leader.

Judge PICKERING. I heard the evidence and my perception was
that he was not. I had that clear perception, and I think that the
testimony that was there will indicate that the one that was the
instigator of it was the 17-year-old. Swan did go on it.

Now, Swan—the reason he did not plead guilty—he never denied
that he went and burned the cross, and he indicated that he was
willing to go and apologize to Mr. Polkey the next day. But he went
down there and Mr. Polkey was outraged and he decided that he
better not, that he might be in danger. But he denied that he had
the necessary intent.

Now, in the eighth—there were four of the appellate court judges
that reviewed this that said that Section 844 did not apply to cross
burning. 844, they said Congress adopted was to apply to arson,
the crime of arson, but not to cross burning.

Now, one of the circuits had come out that it did apply to cross
burning, and one of them had come out that it did not. So that was
a decision the Fifth Circuit had not spoken on. My problem with
this and the thing that I really felt was wrong is that the Govern-
ment was coming in and that they were recommending 7%% years
for Swan and that they had recommended home confinement for
the other two. I thought that was disparate. I thought it was really
the worst case of disparate sentencing that I had ever seen.

Now, I don’t want to think for 1 minute that I minimized the se-
riousness of cross burning. That is why I took a stand, not just that
reason, but the acts of the Klan in those areas of trying to intimi-
date people because of race is something that is despicable, and
that is why I took a stand against the Klan in the 1960’s.

And when I was sentencing Mr. Swan, I told him this is conduct
that will not be tolerated. This is a despicable act. You have got
to pay a debt to society. It is a reprehensible crime, it is a das-
tardly deed. Cross burning is a heinous crime and you are going
to the penitentiary for what you have done.
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So I view, as do you, Senator, that it is a heinous crime. I so stat-
ed in the record. The only problem that I had in this situation was
the disparity of sentence of having the most guilty defendant—the
Government came in and pled him to a misdemeanor, where he
had home confinement, and now they wanted to sentence this one
to 714 years.

There was a split in the circuit, and if I had followed the Lee
case, the sentence would have been in this area. When the time
came to sentence him, I sentenced him to the mid-range of the
guideline line that the Government agreed to in the memorandum
of understanding. The guideline was 24 to 30 months. I sentenced
him to 27 months. That was 9 months more than he would have
gotten had he pled guilty before trial.

Senator SCHUMER. Thank you.

Senator FEINSTEIN. Thank you, Senator Schumer.

We are going to go into our second round now. One last question
on the Swan case, if I might. Was it true that Mr. Swan drove the
truck and provided the wood for the cross?

Judge PICKERING. It was his truck. Whether or not he—he was
intoxicated that night. I don’t recall without reviewing the tran-
script more than I have, Senator Feinstein, Madam Chairman.

Senator FEINSTEIN. Did he provide the wood for the cross?

Judge PICKERING. They went to his barn and got the wood, yes.

Senator FEINSTEIN. OK, all right.

Judge PICKERING. But I did not consider that nearly as much of
an indication as the young boy who had come by there and shot
into the house, and that there was testimony that he had always
had—harbored racial animus.

Senator FEINSTEIN. I understand.

I would like to use my time in a little different way because, in
a sense, for many of us this particular seat is as important as a
Supreme Court seat. And I want to explain to you why, and in
order to do it I would really like to read something that was sent
to me on the Fifth Circuit.

“The Fifth Circuit once served as a trailblazer in protecting indi-
vidual rights. During the 1960’s and 1970’s, the Fifth Circuit en-
forced and protected various individual rights, such as, one, requir-
ing desegregation in almost every aspect of the fully segregated
South; two, enforcing voting rights; three, prohibiting employment
discrimination based upon race; and, four, finding that psychiatric
patients who were involuntarily committed to State institutions
had a Federal constitutional right to adequate treatment. Four of
the circuit’s judges exemplified this commitment to protecting indi-
vidual rights. Known as 'The Four’ by opponents, they were ac-
cused of destroying the Old South by dismantling the systemic seg-
regation of African-Americans that existed in every aspect of soci-
ety.”

To a great extent, I think the testimony today has brought out
what a different world it was, indeed.

“However, the current Fifth Circuit dismally fails to live up to
the legacy of its predecessors. The court is more likely to eliminate
to limit rights than to preserve or enforce them.”

That is where your appointment becomes so critical. We all know
you are a conservative. That is not really the problem. The problem
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really is that—and I am going to talk to you about the Equal
Rights Amendment, I am going to talk to you a little bit more
about reproductive choice, because this becomes a pivotal position
for people who have fought for decades for certain rights. And if
you have a conservative—I am not saying you are—unabashedly
out of the mainstream, all those rights get set back.

Could you respond to the statement, please?

Judge PICKERING. Well, you know, I was looking back in prepara-
tion. I do not think that my activities and all of the things that I
have done in my life are outside of the mainstream. I think they
indicate someone who has been concerned about these rights, and
that I have taken action to protect these rights.

Going back, I don’t want to just keep repeating, but we have
talked about the cross burning. We have talked about the bi-racial
Committees. We have talked about the fact that we have been in-
volved in integration personally in every aspect from religion, to
home, to fraternity, to schools. And I am committed to protecting
the rights in accordance with the Constitution. I will have to follow
the controlling precedent, but I feel like that is an area that I have
made a commitment to and I think my life history reflects that.

Senator FEINSTEIN. All right. Now, I supported the Equal Rights
Amendment. I did research at the time because I was very much
involved in paroling and sentencing earlier, and women did not
have equal rights under the law in many criminal actions. It is a
fact, Judge.

Now, let me relate that fact to your statement in 1976 at the
Russian—at the Republican National Convention, and I quote

[Laughter.]

Senator FEINSTEIN. We shouldn’t laugh. That wasn’t funny.

[Laughter.]

Senator FEINSTEIN. “Proponents of the ERA,” the Equal Rights
Amendment, “won its passage only for psychological reasons. I
dorlit think the Equal Rights Amendment 1s needed to secure legal
rights.”

Judge PICKERING. Well, we came out, the subCommittee I was
involved in, and we recommended the passage of statutes, of laws,
to guarantee equal rights to women. I supported that then strongly
and I still think personally that they are entitled to equal rights.

That is the same position that the legislative bodies and the
American people have taken to this point. The Equal Rights
Amendment was never confirmed, but you do have the laws against
discrimination that have been applied, and then the Supreme
Court has more recently held that they do have equal rights under
the Constitution even without an amendment.

But at the time, I felt like the amendment itself would perhaps
take away some of the special—some of the rights that women did
have at that area in regards to domestic matters and spouse and
in regard to the military. There were a number of areas that I
thought that they could lose some preferences that they had.

But I supported at that time, and now support, equal rights. I
have 9 grandchildren and 3 daughters, and I certainly would
never

Senator FEINSTEIN. How many are women? How many are girls?

Judge PICKERING. I have 9 granddaughters.
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Senator FEINSTEIN. Oh, granddaughters.

Judge PICKERING. I have 9 granddaughters——

Senator FEINSTEIN. That might be a help.

Judge PICKERING [continuing]. And 3 daughters, and I would
never take away any of their rights. I have 18 grandchildren, and
next month I will have a tenth granddaughter.

Senator FEINSTEIN. I guess what I am trying to say to you is that
at the time that you made that statement, women, for certain
crimes in certain States, were serving much longer sentences than
men. I documented it.

Judge PICKERING. That is not right.

Senator FEINSTEIN. It is not right.

Judge PICKERING. That is one of the—the probation officers,
whenever they heard that there had been some question about my
sentencing, they came to me on their own and they were discussing
the fact that I had been very compassionate in trying to find ways
not to send African-American defendants and other defendants who
were first-time offenders who did not have violent records—and
they were talking about the fact—they said, Judge, really you are
a pain because you make us prepare charts for every multi-defend-
ant case so that you can stay equal. So if there was dispropor-
tionate sentencing to women at that time, I think that was terribly
wrong.

Senator FEINSTEIN. All right. Now, another statement you made
at that same convention. Let me give it to you and ask you to re-
spond, quote, “We oppose abortion and support a constitutional
amendment to limit abortion. The Supreme Court of the United
States allows abortion on demand. It gives the husband no say-so.
The taking of life is wrong and we should oppose abortion,” end
quote.

Judge PICKERING. Madam Chairman, as I have indicated before,
I know the difference between a political decision and position and
a personal decision and a judicial decision. I will follow the law.

Senator FEINSTEIN. What do you mean, “I will follow the law?”

Judge PICKERING. I will follow the Supreme Court precedent. The
Supreme Court has spoken on the issue of abortion and I will fol-
low it.

Senator FEINSTEIN. You are saying you would uphold Roe v.
Wade?

Judge PICKERING. I would have no choice but to uphold that be-
cause the Supreme Court has decided it and that would be my re-
sponsibility.

Senator FEINSTEIN. I am looking for one question here. Let me
quickly followup with this. Debate continues in circuit courts and
at the Supreme Court regarding the protection afforded a woman’s
constitutional right to choose following Casey. Senator Cantwell re-
ferred to that.

For example, in the 2000 Supreme Court decision Stenberg v.
Carhardt, the Justices’ opinions revealed a disagreement about the
meaning of the Casey decision. Justices Souter and O’Connor con-
curred in the Court’s opinion that the ban on so-called partial birth
abortion was unconstitutional because it lacked an exception for
women’s health. However, Justice Kennedy dissented, arguing that
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Casey had scaled back the previous decisions holding that the
woman’s health must be paramount.

Which opinion in the Stenberg case, Souter and O’Connor, or
Kennedy, reflects your view about the role that a woman’s health
must play in considering an abortion regulation?

Judge PICKERING. Senator, again, I think that might be an issue
that I would be called upon to rule upon, and I think it would be
inappropriate for me to give a response to that.

Senator FEINSTEIN. Senator Hatch?

Senator HATCH. Well, thank you, Madam Chairman.

Judge Pickering, earlier you were asked about the Swan case.
We were all surprised to learn that you had not seen the docu-
ments that Senator Edwards asked you about, and I understand
that the Department of Justice has just provided you with copies
of those documents. Is that right?

Judge PICKERING. Yes, they did. I went over them. I scanned
them. I didn’t really have

Senator HATCH. In other words, since that——

Judge PICKERING. That is correct. Since then, I have viewed
them very briefly.

Senator HATCH. Well, now that you have had a chance to briefly
look over those documents, let me just ask you a couple of ques-
tions.

First, I would like to ask about your conversation with Assistant
Attorney General Frank Hunger, reflected in one memorandum.
What is your recollection of that conversation?

Judge PICKERING. My recollection is simply that Frank was a
friend, that ——

Senator HATCH. He is from Mississippi, isn’t he?

Judge PICKERING. From Mississippi. We had been

Senator HATCH. So you knew him? You knew him before?

Judge PICKERING. I know him, and I stated a few moments ago,
Senator, that that was an ex parte contact, and it was. I do not
consider it to be an ex parte contact——

Senator HATCH. Within the framework of the

Judge PICKERING. The framework of the Judicial Code of Ethics.

Senator HATCH. Well, he was not one of the attorneys assigned
to the case, was he?

Judge PICKERING. That is correct. This was not his area of re-
sponsibility.

Senator HATCH. And your conversation with him did not benefit
the Government, did it?

Judge PICKERING. It didn’t benefit either side.

Senator HATCH. Well

Judge PICKERING. It did not benefit the Government, no.

Senator HATCH. What is all the hullabaloo about, then? The fact
of the matter is I believe that judges talk to U.S. Attorneys all the
time. They belong to the Justice Department. I believe they talk to
people at Justice when they see injustices or inappropriate prosecu-
tion, and so forth.

But the fact is that nobody benefited from that conversation.

Judge PICKERING. That is correct, no one.

Senator HATCH. And certainly the Government didn’t benefit
from it. Is that right?




130

Judge PICKERING. That is correct. The Government did not

Senator HATCH. Do you have anything else you would care to say
about that?

Judge PICKERING. Well, simply that it was, from the technical
definition of ex parte contact—I called him and it was just the two
of us that were talking, but again I do not consider that that was
a violation of the rule.

Senator HATCH. What was your outrage that you were talking
about, that you talked to him about?

Judge PICKERING. The outrage was that the Government came in
and, in my opinion, they pled the one that was most guilty and
agreed to home confinement, and then they were recommending
7Y% years for this other young man. I think the crime, cross burn-
ing, is reprehensible and I think we have got to—and I stated on
the record I have got no intention of not sending you to the peni-
tentiary, and I sent him to a longer

Senator HATCH. Your concern was disproportionate sentencing?

Judge PICKERING. Yes, absolutely.

Senator HATCH. That this fellow wasn’t as guilty as the other
two, and yet he got slammed?

Judge PICKERING. That is right.

Senator HATCH. And he got slammed because he wouldn’t plead
guilty in advance?

Judge PICKERING. Well, the Government said that that is what
they were interested in, was being able to administratively use this
to get pleas. They had previously agreed to plead him guilty to a
felony that would result in a sentence of about 15 months.

Senator HATCH. I don’t know whether you saw this Bob Herbert
article in the New York Times today. It is called “A Judge’s Past.”

Judge PICKERING. Yes, Senator. I was trying to prepare for this
and I didn’t really want to read things of that nature. At the time,
I did glance at it, but I didn’t read

Senator HATCH. Well, I have to admit I think you have answers
to everything he has raised in there. I think it is basically a very
unfair, one-sided article. Normally, I think hopefully he does a bet-
ter job, but let me go through a few of the things.

Critics have alleged that in a 1959 law review article, you advo-
cated expanding the law to provide for criminal penalties for inter-
racial marriages, and that you advised the Mississippi Legislature
how to amend their laws to continue penalizing interracial mar-
riages.

Now, Judge Pickering, I would like to ask you some questions
about the miscegenation note that you authored while you were a
law student at the University of Mississippi. You wrote that article
at issue in 1959, more than 40 years ago, right?

Judge PICKERING. That is correct.

Senator HATCH. Now, some have alleged in this article that you
condemned Mississippi’s miscegenation law. In the article, did you
condone or advocate a ban on interracial marriage?

Judge PICKERING. No. My perception was that this was an aca-
demic exercise of analyzing the law. I stated what was wrong with
it. I did not consider that I advocated it at all. But regardless of
that article, I do not feel—and I have stated this at the third hear-
ing—I agree that who one marries is a personal matter and States
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should not regulate it. That is a personal feeling. I believe it is un-
constitutional and I will follow it.

Senator HATCH. In 1967, the Supreme Court decided the case of
Loving v. Virginia. You are familiar with that case

Judge PICKERING. Yes, I am.

Senator HATCH [continuing]. Which held that State law bans on
interracial marriage are unconstitutional.

Judge PICKERING. That is correct.

Senator HATCH. Now, if you are confirmed, will you strictly ad-
here to that precedent?

Judge PICKERING. Absolutely.

Senator HATCH. I knew that was your answer, but I thought we
had better clarify that.

On the Voting Rights Act, Judge, your critics are the usual sus-
pects in this town.

And by the way, I didn’t criticize any of my colleagues. It was
criticizing the leftist groups who are here in Washington, who come
into these matters almost every time they don’t like somebody and
I think distort records.

Now, your critics would have people believe that you are single-
handedly bringing down the Voting Rights Act. I have looked at the
cases that have been raised to suggest that you are against voting
rights. I think there are three, to be fair—Fairley v. Forrest Coun-
ty, Bryant v. Lawrence County, and Citizens Rights to Vote v. Mor-
gan.

Your critics seem to have a penchant for misquoting you or
quoting you out of context, but the thing that is most striking
about questioning you on these cases is that none of them were ap-
pealed. Am I right on that?

Judge PICKERING. None of them were appealed.

Senator HATCH. The usual suspects always seem to leave that in-
formation out of their statements. In fact, the plaintiff in Fairley
and the NAACP chapter leader involved in that case have both
Wrililst‘e?zn Chairman Leahy in support of your nomination. Is that
right?

Judge PICKERING. Yes, sir, they have.

Senator HATCH. They say, Judge, that you should always leave
the customer satisfied. You seem to be leaving the losing party sat-
isfied.

Judge PICKERING. In the Lawrence County case, I would point
out, Senator, that that was a case in which I ordered redistricting
to create a majority justice court district.

Senator HATCH. Well, I was most interested in Bryant because
I think in that case you displayed a genuine concern for racial rec-
onciliation and a real desire to further the goals of the Voting
Rights Act. You wrote that, quote, “Constitutional guarantees of
equality should bring us together, not divide us,” unquote.

That is right, isn’t it?

Judge PICKERING. After I heard the evidence, I also appointed a
bi-racial Committee from the parties that were there, and they got
together and tried to resolve the matters so that I didn’t have to
make a decision on the situation, so that they could work it out.

Senator HATCH. Mr. Chairman, I would like to submit the rather
exceptional letter of the plaintiff in the Fairly case, Mr. Donnie Lee
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Fairley, supporting Judge Pickering’s nomination—I would like to
put that in the record.

The Chairman

[Presiding.] Without objection, that will be made part of the
record.

Senator HATCH. Thank you, Mr. Chairman.

Senator HATCH. Now, Judge Pickering, some have alleged that
you are hostile to civil rights. However, I am aware that you have
taken actions over the past four decades that express your commit-
ment to civil rights. There is an old saying that actions speak loud-
er than words, and I would like to ask you about some specific in-
stances that illustrate your support for civil rights.

You were chairman of the Mississippi Republican Party from
1976 to 1978. In response to Senator Specter, you had mentioned
that you were responsible for hiring the first African-American po-
litical worker ever in the Mississippi Republican Party.

Judge PICKERING. Yes, sir.

Senator HATCH. In fact, the Committee has received a letter from
this gentleman, whose name is James King, who appeared here
today and I think is sitting right over here. In his letter, Mr. King
explained that when you hired him, you were adamant that his
work not be confined to the African-American population of the
State.

Mr. King stated, quote, “Chairman Pickering could have en-
hanced his personal standing with the group by allowing us to be-
lieve that he agreed with our approach to targeting an African-
American to the African-American community only. But instead he
made the point of reminding us that the party’s message was to be
the same to both communities, and if the message was the same,
it could be delivered by the same individual. I can unequivocally
state from my personal knowledge and 25 years of knowing Judge
Charles Pickering that he is not a racist, and I believe him to be
eminently qualified for a seat on the Fifth Circuit.”

Could you tell us a little bit about your decision to hire Mr.
King?

Judge PICKERING. Well, I have always thought that the races
should be brought together, not divided and not polarized, and
there are so many things that do polarize us. I was attempting to
build bridges and to give dialog to where African-Americans and
whites could discuss their common problems and come to common
consensus, and that was—I felt like it was the right thing for the
Republican Party to do and——

Senator HATCH. It was.

I understand that in 2000 you joined with an African-American
businessman to convene a group in Laurel to develop a program for
at-risk kids, particularly African-Americans.

Judge PICKERING. We did. I had supported the Boys and Girls
Club during its existence, although I was not an officer in the
group. They ran into some problems that caused the Boys and Girls
Club to be terminated, and I had always regretted that. And Mr.
Walker and I were having dinner together one night and we sort
of made a commitment to one another that we would try to get
some group together.
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We thought we were going to be bringing back a Boys and Girls
Club, but we wound out where we worked trying to find something
that we dubbed Kids at Risk rather than a Boys and Girls Club.

Senator HATCH. Well, I notice that my time is up, but I want to
commend you. You have from the American Bar Association a “well
qualified” rating, which is the highest rating they give, by a major-
ity of the Committee, and a “qualified” rating by the rest of them.
And they do investigate rather thoroughly nominees before this
Committee, and we expect them to.

All T can say is that having looked at your record and knowing
what you have stood for all these years, I just hope our colleagues
will all recognize that and vote for you. I just want to commend you
for being the good judge that you really are, and I think that you
could do a great job on Fifth Circuit Court of Appeals and I believe
you will do a great job and I believe you will be confirmed.

Thank you, Mr. Chairman.

Judge PICKERING. Thank you, Senator.

Chairman LEAHY. I will just note for the record, Judge Pickering,
I am glad that the Justice Department would give you those docu-
ments during our break. I had asked them to.

Senator HATCH. Yes, I think that is right.

Chairman LEAHY. They only gave them to us. I wasnt sure
whether Senator Hatch was aware of that. It was at my request,
but we had only received them severely redacted just minutes be-
fore this. I assumed they had given them to you before. It is only
fair that you should have them, and I am not quite sure why the
Justice Department seems unwilling, even with the heavily re-
dacted ones, to make them part of the permanent record.

But I will ask them again if they could be made part of the per-
manent record. And if indeed they will agree to allow the heavily
redacted material to be available, I assume there would be no ob-
jection then to making them part of the record.

Senator HATCH. Mr. Chairman, I want to compliment you for
that. Frankly, I appreciate the things you are trying to do.

If T could just make one comment, that is why I went over this
because, yes, it was an ex parte conversation, but you didn’t con-
sider it an ex parte conversation that violated the judicial canon,
and certainly the Government did not benefit from it.

Judge PICKERING. Yes, that is correct.

Senator HATCH. Neither party benefited from it. You were just
expressing your frustration, and I have to say that I am aware of
a lot of judges who have done that. I think some people may try
and blow that out of proportion, but I don’t think they should.

Chairman LEAHY. I don’t know if there will be others who will
be questioning, but let me just wrap up a few things of mine.

In Washington v. Hargett, you rejected the plaintiff's request for
DNA testing that he said would prove his actual innocence. But in
that, you stated that an attempt to prove actual innocence was,
quote, “the only reason why this court or any other Federal court
should be considering a petition for habeas corpus.”

I mention that because you have stated in answer to my ques-
tions, Senator Hatch’s questions, and several others that, of course,
you would have to follow stare decisis, in your case the Fifth Cir-
cuit or the Supreme Court. I say that because your statement is
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contrary to the Supreme Court law and statutory law, which says
that a prisoner petitioning for a writ of habeas corpus is contesting
the legality of his detention, not his guilt or innocence. The Su-
preme Court said that 2 years before you decided that particular
case. Based on the Herrera case, Federal habeas courts sit to en-
sure that individuals are not imprisoned in violation of the Con-
stitution, not to correct errors of fact.

In Drennon v. Hargett, you presided over a case in which a ha-
beas corpus petitioner claimed that he had been denied access to
the courts and received ineffective assistance of counsel. He had
pled guilty to a charge of capital murder at the age of 15 and re-
ceived a life sentence. But he claimed in his petition that his attor-
ney had threatened him with the gas chamber if he did not plead
guilty, and his lawyer did not make important motions, such as a
motion to suppress under Miranda, and so on. He also claimed that
he did not know how to obtain relief in the courts for several years
because his representatives had misled him.

You denied his claim. You wrote 3 pages of a 9-page opinion ar-
guing that habeas corpus should not be allowed unless a petitioner
can prove actual innocence. You cited the Ninth and Tenth Amend-
ments, the Preamble to the Constitution, and the Declaration of
Independence in support of your views.

In Barnes v. Mississippi Department of Corrections, you presided
over a habeas corpus case in which a prisoner claimed that his con-
fession was involuntary because he had been held in custody for
more than 3 days before being given an initial hearing by a mag-
istrate. You denied that petition, and the Fifth Circuit again over-
ruled you.

You stated in that case that granting such a habeas petition is
far more cruel than denying to a known murderer a procedural
right, regardless of how important that right is. You cited the Bible
and Cook’s treatise to make the point that habeas corpus should
be limited to petitioners who can prove actual innocence.

I cite that because it seems to go in each of those cases contrary
to the Supreme Court, and that is why you were overruled. Have
I missed the point there?

Let me ask you this: What do you feel is the standard for grant-
ing habeas?

Judge PICKERING. Well, of course, the Congress has passed a law
and they have established the standard by which we are to con-
sider habeas. The decisions that you are quoting, I think, were all
decided before Congress passed the law.

And as I indicated, I think, Senator Leahy, that the statements
that you mention—that I think that I said 10, 15 years or 14 or
15 years after a trial is over, that it really creates all kind of prob-
lems on the system to have to go back and re-try cases, when the
prosecutors might have changed, the law enforcement officers have
changed, witnesses are dead. It just makes it almost impossible.

And I think what I indicated that I felt it would be a better ques-
tion, if it is that far out, that you should only be considering ques-
tions of guilt or innocence. Now, I did not say that I was going to
apply that, and I think that I attempted to apply in those cases the
law as I understood it from the courts. And, of course, since that
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time Congress has came down and said the statute of limitations
is 1 year.

Chairman LEAHY. But in Hargett, you were talking about the
only reason why this court or any other Federal court should be
considering a petition for habeas corpus was for actual innocence.
But that is not the Supreme Court——

Judge PICKERING. The Supreme Court decided it differently and
I was acknowledging that it was sort of like

Chairman LEAHY. Prior to that, prior to that.

Judge PICKERING. Yes, sir. Sort of like in ERISA, I was saying
that I think this is an area where they should be limited to ques-
tions of innocence this far down the road. But I attempted to apply,
as best I understood the law, the controlling law, not what I felt
about the situation.

Chairman LEAHY. I appreciate that. I spent nearly 9 years as a
prosecutor and the last thing in the world I wanted to do is have
to re-try a case 10 years later

Judge PICKERING. That was what I was talking about.

1 The CHAIRMAN [continuing]. Because it was very, very difficult to
0.

Judge PICKERING. Yes.

Chairman LEAHY. The witnesses are gone and everything else.
But the thing I would hate even more than to have to try a case
10 years later is to think I had somebody locked up who was inno-
cent.

Judge PICKERING. Well, absolutely, and I said that. In fact, I
would today—I don’t care whether it passed the 1l-year statute of
limitation, if you had an innocent person. And I suspect that the
courts when they get around to interpreting that 1-year statute of
limitations, if you come with an actual innocence claim, that they
will find some way to keep from being barred by the 1-year statute
of limitations.

Chairman LEAHY. But there are other reasons for having habeas
than just to prove actual innocence, are there not?

Judge PICKERING. Oh, sure, yes, sir. But what I was talking
about was the length of time, 14 and 15 years later.

Chairman LeaHY. That was a DNA case, and DNA testing has
exonerated nearly 100 people. Eleven people were on death row.
They had been sentenced and they were way beyond the normal
appellate time. They were sentenced to die, and then DNA evidence
came out that had not been available and proved they had the
wrong person.

In Illinois, with something like half the people they had on death
row, they found they had the wrong person. In one case, they had
the right person locked up somewhere else, but they were about to
execute the wrong person. I just mention that because it is an area
that I was concerned about.

Judge PICKERING. Senator, on DNA, I feel very strongly that if
you create a situation where there is an indication that DNA could
likely prove somebody innocent that they should be given that op-
portunity.

In the case that you are talking about, there was no—my recol-
lection of that case is that I found there was no indication that—
he was claiming an expert witness proved that he was likely not
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guilty, but that was not my interpretation of that expert witness’
testimony. In fact, the expert witness seemed to me to implicate
him more than he did to indicate that he was innocent.

But I agree with you. DNA is a marvelous—and I had rather the
guilty go free than having an innocent person convicted. I totally
agree with that.

Chairman LEAHY. Thank you. Judge Pickering, you have been
here a long time. As I said, the questions I have asked you have
been on the cases that I notified the Justice Department I would
be asking about.

I do not feel, as some Senators on this Committee, that it is
somehow inappropriate to ask a nominee questions, especially one
who is already holding a lifetime position on the Federal bench, as
you are, because of the nature of where you are going. I hope you
don’t think it has been inappropriate to ask you questions. I am
sure the Chair will leave the record open so that you can take a
look at your answers, should you wish to add to them or change
them. We do want to be fair.

I will not use all my time, Madam Chair, but I also want to men-
tion I have been on this Committee now—I hate to even say this—
for over a quarter of a century. Nobody has held a hearing with
more fairness to both sides than you have, and I appreciate that.

Senator FEINSTEIN [presiding.] Thank you very much. Thank
you, Mr. Chairman.

Senator Kyl, you are next up.

STATEMENT OF HON. JON KYL, A U.S. SENATOR FROM THE
STATE OF ARIZONA

Senator KyL. Madam Chairman, I had no other questions. I
would like, though, to comment on what Senator Leahy just said
because he and I had a conversation about it earlier. In some com-
ments I made earlier, I lamented the tone of questions. As the
chairman of the Committee knows, I certainly don’t think there is
anything wrong with asking questions, and I think I made that
clear in my comments. But I did have concern with the tone of
some of the questions—neither of the two majority members who
are here right now. But I hope that my comments aren’t misunder-
stood in that regard.

Thank you.

Senator FEINSTEIN. Thank you, Senator.

Senator Sessions?

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Madam Chairman. There were a
number of things I think we just should mention. I know you are
deeply concerned about the right to abortion, and deeply committed
to the Roe v. Wade decision.

A lot of people didn’t agree at that time. The now-Minority Lead-
er of the House of Representatives, Dick Gephardt, in 1976 stat-
ed—when were you making these comments about a constitutional
amendment?

Judge PICKERING. 1976, I believe.
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Senator SESSIONS. 1976. Well, in 1976 he said, “In the case of an
issue so basic to our society as the right to life, a constitutional
amendment is necessary to clarify our belief in due process and the
sanctity of life.” His press release stated at that time that he would
sponsor and work for a constitutional amendment to prohibit abor-
tion. Al Gore wrote, “I strongly oppose Federal funding of abor-
tions. It is my deep personal conviction that it is wrong.” Others
have said the same thing over the years.

Certainly, favoring a constitutional amendment is not a sugges-
tion that you don’t follow the rule of law. That is the rule of law.
If you disagree with a Supreme Court decision, if somebody thinks
it is in error or should be corrected, you do it by a constitutional
amendment, not by violating a Supreme Court ruling. Isn’t that
correct?

Judge PICKERING. Senator Sessions, I believe very strongly in the
adage that we are a Government of laws, not of men, and I greatly
respect the rule of law. If we don’t do that, then there is no way,
in my opinion, that we can render effective justice. We have got to
follow the rule of law.

Senator SESSIONS. In the comments, you were asked why you
bothered to ask the Sovereignty Commission about the union vio-
lence there that had occurred in your neighborhood in a casual
meeting, a chance meeting, it appeared.

I would just offer this for the record. Charles Harrison, the first
African-American hired in the Laurel, Mississippi Police Depart-
ment in the 1960’s, wrote in support of your nomination and said
this, quote, “Klansmen had committed violent acts, including mur-
der, at the Masonite pulpwood plant. County Attorney Charles
Pickering helped investigate the Klan and signed an affidavit to in-
dict Dubie Lee, a Klansman, for a murder at that Masonite plant.
Charles Pickering worked with the FBI to investigate and pros-
ecute violent KKK members, and even testified against the Impe-
rial Wizard of the KKK, Sam Bowers. He put his, his wife’s, and
his children’s lives at risk by doing this. If any person would have
mentioned union activity to me that affected Jones County, I would
have asked about it, too, as would anyone who knew the violent
history of unions at the Masonite plant. That would have had noth-
ing to do with segregation. It would have had to do with protecting
people, black and white, from violence. In the end, the Sovereignty
Commission”—and I am quoting this letter from this African-Amer-
ican—“In the end, the Sovereignty Commission allegations only
prove that Charles Pickering fought against the Klan and for the
people of Jones County.”

I think that pretty well says it all, and I know you would appre-
ciate that being made a part of the record, which I will do.

As a former United States Attorney, I think judges sometimes
think they have a right to complain about prosecutors. They work
for the Government. You hold United States Attorneys and Assist-
ant United States Attorneys, most judges do, to a higher standard,
don’t you, Judge Pickering?

Judge PICKERING. I do.

Senator SESSIONS. In my 12 years as United States Attorney, I
have had a number of occasions when Federal judges say I think
this assistant did the wrong thing; I think you were incorrect in
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this, or I don’t know why you sought to bring that case. Maybe,
technically, that is not the best way to do things, but it gets some
ge?dback from the courtroom and I think in the long run it is help-
ul.

I know you were concerned about this disparity of sentences, see-
ing a person who had fired in the house of this interracial couple
with a gun. Let me ask you, did you know at the time that that
person pled to a misdemeanor and probation, that he had fired a
gun into the house?

ﬂudge PICKERING. I did not, not at the time that the plea was
taken.

Senator SESSIONS. Did the Government attorneys know that at
that time, or do you know?

Judge PICKERING. I am not sure whether they did or did not. I
}ﬁave reviewed some records that indicate to me that they should

ave.

Senator SESSIONS. But it would strike me that it would be a co-
lossal error and really a breach of ethics for a prosecutor to with-
hold that from a judge, as you evaluate what kind of a sentence
to make, if they knew it at that time.

Judge PICKERING. Well, of course, I had that information at the
time I did the sentencing. When I did not have it was when they
took the plea.

Senator SESSIONS. When you accepted the plea

Judge PICKERING. Yes.

Senator SESSIONS [continuing]. Under the recommendation?

Judge PICKERING. Well, the Government brought—they called, as
I recall, and this has been several years back. It is difficult for me
to remember what happened last month.

Senator SESSIONS. I know.

Judge PICKERING. But this was at least 5 or 6 years ago. My
recollection is the case was scheduled for trial and they called and
said can we come down. And they came down fairly late one after-
noon and said we want to have this defendant enter a plea of
guilty. And they indicated the reasons why they thought it was an
appropriate sentence—or appropriate plea, and I took it. That is
my recollection.

Senator SESSIONS. Well, I don’t believe that

Judge PICKERING. They did not mention that he had shot into the
house before I took the plea, not to my recollection.

Senator SESSIONS. Madam Chairman, I thank you for allowing
Judge Pickering to have a chance to respond to these charges. I
think he has responded to each and every one of them. I believe,
as the five Mississippi people who came here with him on his be-
half, three of whom are African-Americans prominent in their com-
munities, they said he has been one of the good guys. They said
from the beginning he has been on the right side. He has stood up
when it was not popular against violence and against the Klan, and
to have him now accused of misconduct is odd.

One of the lawyers, a plaintiff's lawyer, said he is a populist
judge, he is for the little man; he consistently rules for the little
guy, and that is who I represent, he told me. Everybody knew he
was a man of integrity. When he saw something in this cross burn-
ing case that didn’t strike him as right, it offended his sense of
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right and wrong. And I believe Judge Pickering has a sense of right
and wrong that is important in a judge to be successful. I just be-
lieve that his record is good on that.

Judge Pickering, I know a lot of people have their children in pri-
vate schools. Did your children go to public or private schools?

Judge PICKERING. My young daughters—the first year that they
paired schools, which meant that they would be going to a major-
ity-black school; it was a previously all-black school—they went to
the previously black school and that is where they got their edu-
cation. We stayed with the public schools. We helped integrate the
public schools. And as I have indicated, we had contact with Afri-
can-American children and we encouraged our children to do that.

Senator SESSIONS. Well, I think that is just another example of
setting a good example in your community, of being the kind of
community person that brought people together rather than setting
them apart. I believe you deserve recognition and credit for that,
for a really terrific career, and I thank you for your fine testimony.

I think the problem at this point is not going to be with you,
Judge Pickering. It is going to be with the people on this Com-
mittee. They will have to wrestle with their conscience, and I think
if they don’t allow the political hubbub to overcome good judgment,
you will be in good shape.

Thank you.

Judge PICKERING. Thank you, Senator.

Senator FEINSTEIN. Thank you, Senator.

It has been a long afternoon, Judge Pickering, but the ranking
member has prevailed on me to have a brief—how many seconds?

Senator HATCH. Fairly short.

Senator FEINSTEIN. And admitting to his seniority and his per-
spicacity——

Senator HATCH. And friendship.

Senator HATCH [continuing]. And friendship

Senator HATCH. And care and love.

Senator FEINSTEIN. How about 120 seconds? That is 2 minutes.

Senator HATCH. Let me see what I can do. I don’t think I can
get it in 2 minutes, but I will try to be very short.

I just wanted to close. I personally wanted to thank Madam
Chairwoman for conducting a fair hearing. She is fair, and she is
a decent and wonderful Senator as far as I am concerned and I
have certainly appreciated having her on this Committee.

Now, don’t count that in my time.

[Laughter.]

Senator HATCH. I would just like to make the following observa-
tion, if I may. We have heard a lot today about Judge Pickering’s
record with respect to the Swan case and I would like to just make
one closing comment on that. Basically, I want everybody here to
listen to this and really hear this.

You have already mentioned some of this in your earlier testi-
mony, but I think it really is important. I would just like to read
an excerpt of your comments during the sentencing phase of Mr.
Swan’s case. At the sentencing hearing on August 15, 1994, you
stated, quote, “This is conduct that is reprehensible. It cannot, it
will not be tolerated, and your views on racial or interracial mar-
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riages or those of anybody else involved is completely immaterial.
You just cannot intimidate people in their homes,” unquote.

Then again at the November 15, 1994, sentencing hearing you
described a cross burning as a, quote, “heinous crime,” unquote,
and stated, quote, “If you interpret it that I think it is all right to
have prejudice that manifests itself in burning crosses, that is in-
correct. I think it was just as reprehensible in the Lee case and I
think it was reprehensible in this case, and I think the defendant
has got to pay a debt to society for a reprehensible crime that he
committed. And nobody made him get drunk and go do what he did
that night. He did that,” unquote.

Then at the January 23, 1995, sentencing hearing you reiterated
your position by saying, quote, “You are going to the penitentiary
because of what you did. And it is an area that we have got to
stamp out, that we have got to learn to live races among each
other. And the type of conduct that you exhibited cannot and will
not be tolerated. You did that which does hinder good race rela-
tions and was a despicable act. I would suggest to you that during
the time that you are in the prison that you do some reading on
race relations and maintaining good race relations and how that
can be done,” unquote.

I personally appreciate you and appreciate those comments. I
know that that is what you truly believe, and I believe you will
make a great judge.

I want to thank our chairwoman here today for the excellent way
she has conducted these hearings.

Senator FEINSTEIN. Thanks, Senator Hatch.

We will keep the record open for additional questions or state-
ments for 1 week.

Judge Pickering, you are free to submit any material for the
record that you would like to. In any way that you would wish to
more fully address the questions, you certainly have that oppor-
tunity. I want to thank you and I want to thank everyone.

This hearing is adjourned.

Judge PICKERING. Thank you, Madam Chairman.

[Whereupon, at 6:35 p.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]

[Additional material is being retained in the Committee files.]
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QUESTIONS AND ANSWERS

RESPONSES OF CHARLES W. PICKERING, SR.
TO WRITTEN QUESTIONS OF SENATOR JOSEPH R. BIREN, JR.

Cross-Burning Case

The facts of the Swen case were reviewed in detail af your hearing. X will not restate
theny in full here, but X do have some additional questions,

According to conrt decuments, Swan aud his friends met at a store in Imiprove,
Mississippi, where they discussed burning a cross in the family’s yard. They then Jeft the
store and gathered materials fo build the cross, including s flammable liguid to set it on
fire, returned to the store and put the cross fogether, loaded it into a pickup truck and
drove it over to the Pollcey home, earried it to the Polkeys® front yard, poured the liquid,
stood the cress up, leaned it against a tree, and it it on fire. Yet, you have characterized
he netivity as merely g “drunken prank.” '

i Would you today still characterize these activities 2s a “drunken prank?” Why or
why not? If your view has clranged, explain why.

With all due respect, I do not think that the record supports the premise that I felt fhe
cross-burning incident was merely a “drunken prank.” Ihave not and do not today characterize
these activities as a “drupken prank” The best indication of how I characterized the cross
buming inecident in thiscase is what T said, as reflected in the transcripts made at the Gme. Let
e review chromologically what I stated.  “[This is conduct that is reprehepsible. It cannot - - it
will not bo tolerated. 'And your views oa racial or interracizl marrisges or thoss of anybody else
mvelved is completely immaterial. You just cannot intimidaie people = fheic homes.™ (Tr.
8/15/94, pp. 4, 5) I stated of Swan, “he committed a reprehensible crime . . . And he's going to
pay a price for it.” (Tr. 11/15/94, p. 5) Referring to Swan’s conduct [ said “T think it was
roprehensible in this case. And I think the defendant has got to pay & debt fo society fora
reprehensible crime that he committed and nobody made him get drunk and go do what he did
that might” (Tr. 11/15/94, p. §) )

Iwent on to state that the conduct in this case involved “[s]ome drunk young men doing
a dastardly deed that they should not have had in their hearts to do. . . (Tr. 11/15/94, p. 11). T
alsa stafed “{t}here’s not any question in my mind I'm going to impose same incarceration.
Don’t teke the fact that I"ve been pointing out the inconsistency of the Justice Department’s
positions, . . , that T ever had any thought that this defendant would not spend some time in the
pepitentiary. Ihave never entertzined that thought. , , . The only thing that I’m concerned about
is the length Of that Incarceration.” (Tr. 11/15/94, p. 13-14).

After defendant Swan stated, “I kaow I done wrong, Your Honor, Like I said at the trial,
I'wasn’{ meaning anything to burn the cross, ['was injust with the rest of them. I think, Hke I
said then, if they find me guilty on these charges, they’re going o sentence an inmocent man. on
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these charges. | think I'm innocent on the charges I've been charged with. ...”, Iresponded,
“Mr, Swan, I can’t agres with you on that. [ heard the testimony, And true, the testimony was
undisputed that you basically are not a racist and that you have not had problems with Aftican-
Americans and that you've ot been ong fo set out to create disharmony between the races. But
on this particuler aight, you went with a young man who said he had shet into the house. And
fhere was talk about the “old N - lover.” . . . you were going to go down there and bum a cross in
Front offae old N - lover’s house, And that’s exactly what this stafute was pagsed to stop people
fram doing things based on, race, trying to intimidate and harass. Burning z cross in frontof a
man’s house, I don’t understand how you. can. say that's not inttoidation or herassment. Now fo
you, it might have heen primarily just a lark, just a fun time because T'm druzk. But you're
stepping o somebody dlse’s rights. Idon’t understand your saying that they’re sentencing ag
innocent man. But cross burning is a heinous crime. . .. I don’t have any feelings that what you
did should be swept under the rug or what you did, that you’re an fmnocent person.” (Ir.
11/15/94, p. 26-21). 1also told defemse counse] “I assume that the defendant is aware that wader
the guidelines and the conviction that be is facing sonie penitentiary time. The only question we
are talling about is how much.” (Tr. 11/15/94, p. 24).

Ttold Swan “Tw]hat all three of you all did was wrong, The Congress of the United States
has determined that this type of zctivity will not be folerated. . . from what I have heard of you
and the other twa, I think all three of yon lezrned a lesson. But somefimes youthful pranks under
ths influence of alcohol on a ¢old winter might cen get you in a heap of trouble. And that's what
happened. You're not going to the penitentiary because of what somebody else did. You're
going to the penitentiary because of what you did. And it is 2n area that we’ve got (o stamp ou;
that we’ve got to learn fo Jive races among sach other. And the type of conduct that you
exhibited cannot and will not be tolerated, So I don’t want you to think thet you are going to the
penitentizry for something somebody else did. What you did wes a despicable act.™ (Tr. 1/23/95,
p. 6-7) I further advised *I would suggest fo you that during the ime you're in the prison that
you do some reading on race relations and maintaining good race relations and how that can be
done.” (Tr. 1/23/35, p. 10}

2 Even if it were just a “prank”, would that excuse this behavier? Why or why not?

1 do not copsider these activities 10 e just a “prank.” However, even if some may think
that they were, such chiaracterization would not excuse his behavior, and I s advised Swan.
Cross burning conjires up termble memories of grievous past injustice. [t is a heinous crime as I
indicated at that time.

- You were concérned about the disparity in the sentences between Mr. Thomas and
Mcr. Swan, because they were being convicted for the same incident.

3. Did the government offer Danisl Swan the opportunity to plead gnilty in exchange
for dismissing the most serjous charge in the indictment? Did Swan reject any such
offer? Did Swan boastto his friends, prior to trial, that he wonld receive no prison
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time? If Swan had accepted a plea offer to dismiss the most serjous charge, wonld
his sentence have been “absurd, illogical and ridiculous,” as you said in your
Japuary 4, 1995 order? Why or why noi?

The government offered Swan 2 plea agreement under which he would have received 2
sentence of approximately eighteen months, some nine months Jess than the sentence I imposed
after trial. Swan rejected this offer. Although he admitted that he engaged in the cross burning,
he denjed that he had ihe requisite animus for conviction. Idid not agree witli Swan’s
contention, When the FBI started investigating the cross burning, Swan did tell his fiiends that
he thouglit that the charge would. be trespassing, that it would be a misdemeanor and that they
would have to pay a fine and be placed on probation. I did not perceive this to be boasting but
rather a misperception on Swan’s part regarding the seriousness of what ie had done. This too is
bome out by the record. I clearly advised Swan on the record that this was a misperception on
his part.

I do not believe that Swan’s sentence, If he had accepted the plea agreement offer, would
have been “absurd, illogical, and ridiculous.” It would not have been “absurd, illogical, and
ridiculous” hecause a sentence of one and a half years in view of the fact that Swan was not a
juvenile, auvd was not suffering ffom mental weakpess, would have been comparable to that of
the other two defendants. 1 believe this o be the case even though the juvenile was much more
culpable, as indjcated by the fact that the juvenile had previously shot into the home, was trying
to intizmidate the Polkeys into leaving their home, and had said thathe “hated N__ s,” and had
become invalved in a fight at school with African Americans that resulred in bis suspepision for
two days. - Neither would I think that a two to three year sentence for the juvenile would have
been absurd, illogical or ridiculous. As Iindicated in my order of January 4, 1995, I “expressed
both to the government and to connsel for the juvenile serious reservations about not imposing
time in the Bureau of Prisons for the juvenile defendant.” Mr. Berry, counssl for the Civil Rights
Division of the Department of Justice, admitted in open cowrt “pethaps the Iesson - the lesson
that I take from that, your hornor, is that perhaps the government should have been more tough -
should have asked for & more stringent or stronger or longer sentence for the other defendants in
this case.” )

4. Ysn’t it true that you were powerless to address the disparity yourself? That the
only legal issue was whether a particular statutory provision applied to cross«
burning, not whether the disparity was permissible?

The record indicates that. I discussed with the government attorneys and counsel for the
defendant three or four legal issues. One had to do with whether Section 844 applied to cross
buming, with the 8th Circuit having ruled one way (I1.8. v. Lge, 935 F.2d 552 (8th Cir, 1991))
and the 7th Circuit having ruled another way. ({L.S. v. Havward, 6 F.31d 1241 (7th Cir. 1993)). I
also discussed, in view of the great dispsrity in the seatences of the three defendants involved in
this instance, and the greater enlpability of thie juvenile, whether the result was so glaringly unjust
as to require an examination of Congress” infent as discussed in. Chapman v. US.,  US.__ |
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111 5.Ct 1919, 1926-27, 114 L.EA.2d 524 (1991). Another question was whether ornot2
specific instruction on animus should have been given as required under the second Lee case
decided by the 8th Circwit, United States v, Lee, 6 F.3d 1297 (8th Cir. 1993), gert. denied, 511
U.S. 1035, 114 8.Ct. 1550, 128 LEd.24 199 (1594). T also discussed with sounse] the “safety
valve” measure adopted by Congress, (codified at Section SC1.2 of the Guidelines Mannal)
which allows a downward departure from mandatory senfences in certain cases incleding cases
under § 844. The government offered to brief this fsmue, but did not do so. [ could have
fallowed the 8th Circuit and there would have been no great disparity in the sentence. Based on
my perception of the evidence, 1 may could have departed downward using the “safety valve" in
the Guidelines and bave lkewise avoided the great disparity in sentence.

According to the prosecution, you said that if the Department did not agyee to 2
Tootion for 2 new fxial, you “might well write a nasty opinion

5. Did you say that you “piight well write 2 nasty opinion,” or any other words o that
effect? Why or why not?

The comment about “2 nasty opimion’ was not mine, but was z nofe by a Department of
Tustice represertative. Ihave no recollection of making any statement about a “nzsty opinfon”
and do not believe that 1 did so, ‘What Imay have said was that [ was inclined to wiite zn
opinion which would discuss the Departmeot of Justice's position in all other cross burning ces
thronghout the country which is the information that I requested frem the government in my
J anuauy 4, 1995, order. The Department of Justics representative may have parceived that fo bey

“nasty opinien” from the gov c‘nmmi 5 perspective, but I certainly do not beligve that Imade any

such statament.

On November 29, 1994, Bradford Berry, a line prosecutor on this case, wrote to the
Justice Departmept regarding the in-chambers conference you conducted offthe-
record en November 15, To my knowledge, this is the only record of what
trsyspired during the conference,

. 6. Did you memorialize that in-chamhbers conference in any fashion?

Tdid not. I would note that Mr. Berry's letter was dated some two weeks after the
. meeting. He apologized for it being late.

Berry wroter “He [Judge Pickering] thinks the Department is probably right on the
Iaw, butthe result in this case wonld clearly be nnjust.” Your Japuary 4,1995
order stated: “This Court agress with the Seventh Circoft that the Ianguage of the
statute is unambiguous.” In light of the legal conclusion yois regelied, how does fhe
existence of a circuit split serve to explain your conduct in this case?
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There is authorify that & court can Jook to the intent of Congress if there is an ambiguity

in a statute or if the result s “glaringly wnjust.” Chapman v U8, US. 111 8.Ct 1919,
192627, 114 L.Ed.2d 524 (1991). Imight point out that the two connts as to which Swan, was
sentenced, Title 18, United States Code, § 241, and Title 42, United States Code, § 3631, are the
ouly two statutes of which I am, aware passed by Congress applying to hate crimes that covered
this mcident. Section 844 was not passed as a hate crime statute, Consequently, the 24 to 30

. month range sentence was the punishment that Congress and the draffers of the guidelines found
1o be appropriate for these two hate crimes. The 8th Cirouit panel and one member of the 7th
Circuit panel found that Congress did not intend that § 844 apply 1o cross burning bur that it was
Congress” intent fo apply § 844 ony to arson. I reiterate that although I conveyed my serious
concerns about the gross disparity in sentence to the Department of Justice, the Depaciment of
Tustice did not have to agree with my concerns, All the Department of Justice had to do was to
ask me fo rule op. the § 844 issue and appeal 1y ruling to the Fifth Circuit. Thad no discussion,
with the Department of Justice zs to bow the Memorandum of Understanding that was presented
to Swan on Janvary 13 was drafted or regarding what it would contain. When it was presented to
me on January 23, the government advised that they were agresing with Swan that if he would
accept and not appes] sentences under the hate crime statutes, the government would not confest

fs motion to disiniss f1e count based on § 844. Ultdmately the Civil Rights Division of Atforney

Geneial Janet Reno’s Justice Department agreed with the sentence [ imposed.

7. Did you tell the prosecution that you thought the “Repartment was probably right
on the Jaw,” or any othar words to that effect? Why or why not?

Tris difficult for me to rueall specifically 2 cooversation that took place seven years ago as
to which I made no notes, I ¢hink, based on my review of the record, that I likely would have
told Mr. Berry it was difficult for mie to ses an ambiguity in the statutory language.

8. In your view, Is it ethical for a judge to threaten a particular legsl ruling, knowing
that that ruling would be wrong on the law, as a way to force an advocate to
mederate kis position? Why or why not?

No, I do mot believe it is appropriate for 2 judge to threaten to misstate the law. Ido ot
believe thet I threatened to make a particular legal ruling that I knew was confrary 1o the law,
There were 2 nimber of issues that had been discussed, including that the 8th Clronit had ruled
one way and the 7th Circuit ruled another way on the application of § 844 fo cross burning;
whether the “safety valve” applied (Section SC1.2 of the Guidelines); whether the specific
animus instruction required by the second Lee opinion should have been given; and whether this
was a glaringly npjust sentence when considersd in light of those received by the other
defendants. I'hink all of these issues bave to be considered in the context of my comments
about Mr, Swan’s actions, al] of which have been set out fully above,

You described the prosecution as “wanting seven years for a yofmg man that got
drunk.” In your letter to Senator Hatch, you described. the defendants as “a
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juvenile, an adult with 2 low IQ, and a 20-year-old, Danie] Swan, all of whom had
Been drinking.”

Q. Is that a fair description of Mr. Swan’s actions? Why or why not?

Taken in comtext with all of my comments on the record regarding the heinous and
despicable nature of the crime I think this was a fair description of the overall situation involving
all of the defepdants.

10. ‘Was this case primarily about drunkenness? Why or why not?
No. Drunlkenness was involved, but this wes primarily a case about a cross buming.

11 Inyour view, was the drunkenness of the defendants an aggravating factor, 2
mitigating factor, or of no effect in evaluating their culpability? Why? X it was of
no effeet, what do you keep referring to it in explaining your motivation?

As set out above, ] certainly concluded that the drunkenness was no justification or
excuse for Swan’s conduct. I think it wes one of many fectors that should have been taken into
consideration. Jn view of the considerable testimony that $wan had never demonstrated any
hostility toward minorities, T thought it was appropriate to consider the fact thet his actions that

~ might took place on one of the four dmes that he had been intoxicated in his life, 1t was my
conclusion that Swan did a drunken dastardly act in response to the juvenile’s boast that he had
previousty shet into the Polkey home.

According to the prosecution, yoit said that “in the current racial climate in that
part of the State, such & harsh sentence would serve only to divide the coppmunity.”

12. Did you say that “in the cnrrent racial climate i that part of the State, such a harsh
sentence wonld serve pnly fo divide the eemmmunity, “or any other words to that
eifect? Why?

Whils | have no specific recollection of having made the statement quoted above, I have
stated many times that the best chance that we have for moving forward and promoting racial
hamnony is for men and women of good will, both black and white, to work toward fhet end.
Anytime that a white person does something thet is offensive to Afdean Americans, inmy -
apinion, it sets back the cause of good race relations, The same is frite fn the white comuunity.
If whites perceive something is excessive in. regard to race or racial matters, that Lilcewiss hm:iers
the advancement of good race relations. It is an extremely deficate balance. My comments
above indicated that I thonght the cross burning was offensive, that it bad a seriotisly detrimerital
effect on positive race relations and that the defendant had to serve time in the penitentiary as 2
result. ] attach a copy of the article that I wrote for the Clagion Ledger in 1999, previously
furnished to the Committes, which sets out my feelings on racial reconciliation. Talso enclose an
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editorial from the Sunday, February 17, 2002, edition of the Clarion, Ledezer, which comments on
my 1999 article on promoting racisl barmony, as well as 2 copy of remarks that ] made before the
Mississippi Senate on Fehmary 21, 2002.

13. Do you believe that a mandatory 5-year sentence for a cross-burning serves only to
divide the commmnnity? Why or why not?

In view of the serjous incoasistency on the part of the government tegarding the
sentencing of the three defendants, T think that the application of the mandatory sentence would
not have been conducive to prometing good race relations. I Bkewise think it wonld not have
been conducive to good race reletions if T had not sent Swan to the penitentiary 2t all. I
sentenced him 1o what Congress and the Sentencing Commission deterrnined is the approprizte
sentence for this particnlar hate crime. The government, by offering Swan a plea bargain,
advocated a sentence of nine months Jess than I gave him.

14, Do you belicve that such a system would ever seyve to divide the community more
than the act of burning a cross on the lawn of a minority or mixed race family?Why
or why no¢?

1 thought buming the cross on the lawn in front of a mixed race family was extremely
divisive and that it had to be punished. My comments on the record bear this out.

You seemed to think that the fact that the Polkeys were not awakened by
defendants’ actions was anitigating factor. You described it as “[sjome drunk
yowng men doing a dastardly deed that they should not have had in their heart fo do
went out and did something that they thought was aggravating somehody. And it
did aggravate them, But it didu’t ageravate them that night while they were
burning the cross.”

" The above staterent was made in responss to Mr, Berry's argument. Mr. Berry argued
“We would further submit, your Honor, that the facts of the Lee case - - although this again wag 2
case that was bronght by the Department of Justice, and I am here 25 a representative of the
Department of Justice - - the facts cf the Lee case may exploin, may explain why the court came
out the way that it did. Again, your Honor, the facts were that the cross was so far removed tom
the families that there was not the evidence of hamm to sperific individuals.” (Tr, 11/15/94, p. 10)
Iwept on. to explain that the burning of the cross “had a devastating effect on [Mrs. Polkeyl. But
it did not bave as much effect as shooting out the windows in the room where she and her
children - - and the government was willing to come i hers in that case and say, ‘we will take 2
lesser plea. And e have no objsction to hore confinement.™ (Tr. 11/15/94, p. 11) I advised
Mr. Berry “Ttold the government at that time before that ever took place that one of my problems
with this case is the great disparity of punishment.” (Tr. 11/15/94, o, 11, 12} In my Order of
Janpary 4, 1995, as mentioned above, I expressed my concern about 1ot giving the minor some
jail time.
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The testimony in the Lee case was that some of the oceupants were drinking and that they
f1ad concluded that the son of an, African American woman (Ms, Jones) lad assaulted 2 white
child. They burned a cross about 386 feet from the apartment building hoping it would have the
effect of intimidating the African American family into moving out of the complex. Ms. Jonss,
Yer family and fends saw the cross bumning and it frghtened them. Mr. Berry in trying to
distingwish the Lee case from the case before me, said “this is not a case fike Lee, your Lonor,
where there was frouble in fhe neighborhood, where the defendants claim they were trying to fix
her problem with crime, where there was apy other motivation other than the race of the victims.
(Tr. 11/15/94,p. 8) To which Iresponded “I find one just zs reprebensible as the other. ... I
think it was just as reprehensible in the Lee case. And I think it was reprehensible in this case.”
{Tr, L1/15/54, p. 8) My discussion of the fact that M. and Mrs. Polkey did not see the cross
burping at night was In response 1o Mr, Berry’s argument that the cowrt bad reduced the sentence
it Lez becanse the cross was some 386 fest from the apartment bujlding. Tt bad the same effest,
It was frightening to M. Jones, Idid not believe that whether they Were awakened by the cross
buming had apything to do with the séverity of the crime or the punishment. These comments
were stricfly in response to Mr. Berry's argument that this was a more egregious cass than the

<& case, and that this was the resson the Lee court had decided not to apply the mandatory
sentence.

¥

15. Do you bejieve that whether a couple js awakened by a cross burning on thejr frant
Jawit is relevant to the severify of the crime or the punishmont? If vo, why? I not,
why did you make the above-quoted statement?

This question i3 answered in vy response (o question 14,

! According to the prosecution, you said you “did not tike being fold what [you] had
to do,” and that the prosecution’s sentencing brief appeared to be doing just that.

16. - Did you say that you “did not Jike being told what fyon] kad to do,” and that the
prosecution’s sentencing brief appesred fo be doing just that, or any other words to
that effect? If so, why?

The record indicates that I conveyed to Mr. Berry that his brief scemed to say that Lhad
no choice in how I 'would decide the case « - in other words that I was required to follow the
Bavward decision. Itold Mr, Berry that “if tae Hayward decision was decided - - a decision by
the Fifth Cireunit, T think you would be exactly correct,” (Tr, 11/15/94,p. 7) I would have 1o
follow that decision. Mr. Berry then stated *“The Lee decision which your bonor cbviously conld
choose to follow or the [avwerd decision which your honoer could choose to follow, the Havward
decigion is mueh more persuasive.” (Tr. 11/15/94, p, 10) It is appropriate for counsel to argue
strongly that one case is more persuasive than the other. However, when. there is a split among
the circuits, other than the district court’s own cireuis, the distriet court judge is free to choose, as
Mr. Berry ackuowledged, © follow whichever sfronit the judge determines to be most persussive.
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T other words, although a {ria] judge is required to follow precedent from his own circudt, he is
not sbligated to follow precedent from any other circuit.

17.  Yn this case, the five-year-mandatery minixnm was imposed by Congress, was it
not? De you believe that it is appropriate for judges to attempt to chrenimvent
Congress” wishes as fo sentences? Why or why noet?

- I'do mot believe it appropriate for judges fo atternpt to circumvent Congress” wishes
regarding semtences. Howsver, it s necessary for judges to consider Congress’ infent in applying
sentencing statutes., As Ipreviously mentioned in answer to question 4, at least thres of the
cirenit judges who had reviewed the stafute previously had concluded that it was not Congress’
intent for this section to be applied to cross burning. In light of the fact that there was no Fifth
Cizcuit precedent on point, 1 felt it was appropriate 1o consider guidance from other circuits as to
Congress” Intent in this regard.

18. . How many senfencivg cases have you had as a judge involving a convietion that
carried 2 mandatery minimnm sentence (eg., distribution of >3 grams of crack
cocaine)? Have you ever contacted the Justice Department regarding an alleged
sentencing “disparity” in any of these cases?

Thave had a number of casés involving mandatory sentencings under eriminal drug
starutes, If the defendant before me had previous felony convictions, I'never hesitated to at Jaast
impose the mandatory minimum,  If the defendant did not have previous felony convistions,
have sought to vse the safoty valve or other appropriate means to depart downward to aveid a
Jwrsh oriming] sentence. The probation officers who appear before me regularly have indicated
to me that it is thoir opinion fhat T causs them to do more work hying to mainfain uniformity of
sentencing or proportionate sentencing than any of the other judges that they appear before. In

. any multiple defendant cases I requirs probation to prepare a chart showing sach defendant’s
sentence. I frequently confer with the Justice Department through the AUSA if 1 consider that
there is a disparity in sentencing, if I fzel the sentepce is too harsh, and that the defendant has a
good chance of rehabilitating himself. The manner in which T usnally do this is that afier T have
reviewed the presentence investigation report and heard the position of the parties, I will ask the
AUSA and defensc counsel along with.the probation offcer to come to side bar and T will convey
to them ry feelings. 't is my fropression that judges sround the country convey to the
govarnment and defense counsel their feclings when they fee] that a sentsnce is disproportionate
orteo harsh. Inever before have had the Justice Department take such a disproportionate
position as they did i this particular case.

-1 youwwish, T can give you names of defendants wlhers 1 have conferred with the AUSA,
defense counsel, and probation in this manner, I feel confident that the probation officers, who
regularly appear before me, will confixm the fact that in cases invelving youthfunl non~-viclent
defendants, without prior felony convictions that I attempt to reduce their sentences, or avoid
sentencing them to the pepitentiacy altogether, if | can find apy way to do 5o that does nof viclate
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" the Guvdchnes Tf you wish to contact thers, two of fhe probation officars who appear hefore me
are Ken Forrel], 601-582-5256, and Ken Jolnson, 601.865-4447, 1 have gone to great lengths to
do this in wumerons cases, mostly involving Afiican Americans. Ji fs not upusual for me o try
1o avold meking a lifethne criminal out of someone who did not have previons felony

convictions,

19.  Areyou regularly in the habit of departing downward firom mandatory minimums
for convicted felons? Why or why not?

Please see my response fo question 18.

. In another case, Loper v U.S., which dealt with a drug nifense, you were reversed ky
- the 8" Ciyeuit for being too guick o enfiance 2 senrence, yet in the Swaer case, you
advocated effectively to reduce the sentence.

20, Why? Arehate crizies pot as serious as drug crimes?

Hate crimes certainly aro ss serioes s drug crimes. I have departsd downward i far
more dmg cases than in hete crime cases. But, Ihave heard fer more drug cases then hate crime
&ases. "

Loper ws s previously convicted drug felon. This was ot his fyst felony drug
conviction, The presentencs investigation report indicated that the sentence should be enjxasoed.
Neither the govemment nor defenss counsel ohjected to the PSL 1 sentenced Loper accordingly.
His conviction was appealed. The Fifth Cireuit affirmed. The fssue of the ephanced sentence
was ot raised at sentenicing and it was not raised on direst appeal to the Fifth Cireudt, Loper
,atez filed a § 2255 motjon. I denied the motion. Loper appealed to the Fifth Cireuit. He &id not
argue that the cnhancement was inappropriate, but fhat he had not beon given notice that his
sentence conld be ephanced, The Fifth Clrenit reversed on. the notide issue, not on whether the
ephancement was applicable. The Fifth Circuit was right.

William S. Moody was 2 32-year-old Aftican Amsrican male who appeared before me in
Criminal Case No. 2:93cr23PG-005. He did not have a previous felony conviction. The
Department of Justice did not bring him before me for sentence until well over five yearshad
lapsed from the time ke commiited the erime. Under the guidelines he had an offense level of
15 which required a sentonce in prison of from 18 to 24 months. I continized his sentence for one
year so that he could demonstrate that he could Hve 2 law-abiding life under supervision. Tused
this as & basis to grant a seven level downward departure so that [ could ssntenee him to the time
be had slready served before he made bond and sent hire back to his family on supervised
rzlease. Thave continued sentensing for other drug defendants in this same veln.

This is an indication that I do pot freat congressional statutes differently. I treat
defendants differently based upon the particular facts of their case. I am especially inclined to

10
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lelp young people who commit non violent erimss and who do not have a previous felony
convietion.

According to the prosecution, in ap in~chambers discussion, you expressed a
willingness to sentence Mr. Swan o 36 months an the two charges that wonld
remain if the five-year-msandatory charge were dropped. Yet, once that happened,
you were faced with a range 24 to 30 months, You did not even senteuce him to the
maximum of 30 months, selecting a sentence at the midpoint of the range - 27
months. ’

21, Did you szy that yon weuld be willing to sentence Mr, Swan. to 36 months? If so,
why? .

T amn aware that My, Berry’s letter dated some two weeks afler e was in my chambers,
indicates that ] expressed a willingness to sentence Swan to 36 months. Lhave no specific
recollecton of that statement. What T think Tlikely wonld have indicated to Mr. Betry is that
had no problem with a sentence of 24 to 36 months. It was two months after this conference
before the government came back with an agresmsnt to sentence defendant Swan from 24 to 30
months. At the sentencing on January 23, there was no discassion of the in-chembers discussion
of November 15. I sentenced the defendant to the middle of the zpplicabls guideline range. The
government and the defendant both agreed to this sentonce and neither appealed.

22, Why did you select the sentence you chuse?

If the parties had agresd to 2 36 month sentence within fhe guidelines, T would have so
senfenced Swan. Instsad, the government and the defendant agreed fo a guideline sentence of
between 24 and 30 months. I sentenced in the middle.

According to the prosecution, you “were not pleasant on fhe telephone™ in youy
copversation with a prosecutor, .

23. Do you agree with this characterization? Why oy why not?

I do not agree wifh this charscterfzation. § was displeased that Ihad requested the
governraent to obtain 2 response from Washington regarding the sentencing disparity, and that
answer had not been forthcoming from amofficer of the court. On January 2, which wasa

- heliday, I found it necessary to prepare for a sentence that was scheduled on the 3rd and 1
discoversd that I stil had not received a response from the government, T coptacted Mr. Lacy. In

- Mr. Lacy’s correspondence to the Departmen: of Justice dated Jarmary 5, 1995, be acknewledged
that ke “absolutely faiied to call the judge.” Attorneys are officers of the court. They have a duty
to follow requests by the conrt for information. The government ztiormeys failed to do this twice
inthis case. Iwas not happy thet counsel had rot followed up on my request and that I was
forced to check on this matter on a holiday. ButI'wonld disagree with the characterization that

11
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was not pleasant, Mr. Berry in Is intervisw with Coramities staff stated “The Judge was, you *
lonow, civil . . . he was professional, He, you know, put forth his view. Iunderstood what he was
saying.” Mr. Lacy in his January 5th letter to the Depaciment of Justice stated that Judge
Pickering “never directly asked us to do anything”

24, Whatis your philosepby on an appropriate judicial temperament?

T think 7t 1s 2 Judge’s responsibility to listen to both sides of a case with courtesy and to be
fair and impartial,

Despite the fact that the jury had found racial animus in convicting the defendant,
you guestioned whether Swan’s acts - which involved burning 2 cross on an
fnterracial family’s lawn - involved racial andmus. You said yon were considering
pverturning the verdict and more specifically instructing the jury on racial animus
o & retrial ‘

25.  How does the purposeful baraiug of a cross on the Iawn of ay inferracial couplenot
ipvolve “racial anirnus?”

Respectfuily, the specific language T used was “The sourt is also concerned as to whether
or not it should set aside the guilty verdict end order a new trial in which the jury wonld be more
specifically instructed as to the animus requited of the defendant as reflacted in the second Lee
opinion.” Animus used in the context of my order regards the specific intent required to find 2
defendant guilty of the oximes charged. Ireferred many times in the tanseript and order to the
fzct that defendant Swan did not have nsarly as much racial agimosity as did the juvenile who
admitied that he “hated N__ ¢’ and had previously shot into the Polkey boms,

The second Lge opirdon, Unjted States v. Lee, 6 F.3d 1297 (8th Cir. 1593), cert. denied,
511 U.S. 1033, 114 S.Ct. 1550, 128 L.Ed.2d 199 (1994), reversed a conviction under 18 USLC. §
241 because fhe court deternined that the iustruction on intent was insnfficient when comparsd
with the wording of the stamte. The genera! instcuction on intent I gave at Swan’s trial was very
similar to the instruction rejected in the second Les case.  The racial animus or spimosity of the
defendant relates to the specific intent requirement of the statute and is a factual finding to be
made by the jury. Tt was my concern, in view of the language of the Leg opinion, that the jury
may not have beeu completely or properly instructed on the finding of speciSe intent required
under the stafute.

26, Did you ever suggest that Mr. Swan of one of the other defendants skould do yard
- worlc for the Polkey family as part or all of their punishment?

1did not, it sentencing Mickey Herbert Thomuas, the other adult with Jmited mental

capacity, I directed that hs make restitution. 1 dizected that e money could be turned over fo
probation since “flte Polkeys may not want any direct contact with him. Ifthey don'y, that should

12



153

2:4) FAX @o1s
ther Filkerine 6075457369 02/28 ‘02 17:51 N0.891 15/2%

bohonored,” I further ditected that Thomas’s community service “should be something thar
would promots better relations between the races,” And as to the juvesle, I directed that in
addition to the otlier terms of his sentence, he should make restitution and should write a leftter of’
apology to the Polkeys. I didn't suggest thet they do anything at the Polkey home because ¥ did
not think the Po}keys would want them around, 1 did encotirage all of the Defendants to do
something to improve their ability to get along with people of other races.

27.  Did you raise the Swan case to representatives of the U.8. Department of Justice
whe were appearing before you on matters other than the Swan case? ¥ so, please
give details and explain why.

Ihave no recollection of raising the Swan case to representatives of the Department of
Justice who were appearing before me on ofher matters. However, T was generally concerned
that 1 conld not get » response from the government on my request for information,
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Federalism Questions

Commpree Clause

In 1995, the Court held the federal gun-free school one act swas upconstitutional in
the Lopez case on the grounds that Congress exceeded iis authority under the Commerce
Clause.

28, Do you believe fhat case was correctly decided? Why or why not?

If I am fortunate enough io be confirmed es an appellate judge, it will be my duty to
follow Supretne Court precedents. I do not think it appropriate for me to discuss whether 1 think
the case was correctly or incomectly decided. I do believe that acts of Congress are presumsd
copstitutional, and that great deference should be given to findings of Congress,

In United States v, Morrison, the Supreme Court invalidated the Violence Against
Women Act despite volwminons findings by Congress of the substantial effects of
such violemce upon interstate commerce. In doing so, the Court supplanted jts
traditional rational-basis test -- in which the Court asked only whether Congress
had a rational basis for finding that the regulated activify had a substantial effect
upon commerce — with a new, stricter standard of review.

23, Do you agree with the Court's new approach? ‘Why or why not?

If1am fortunate encugh to be confinned as an appellats judge, it will be my duty to
follow Supreme Court precedents. ] do pot think it approprtiate for me to discuss whether I think
the case was correctly or incorrectly decided. I do beliove that zcts of Congress are presumed
constitufional, and that great deference should be given to findings of Congress. -

In Upited States v, Lopez and in United States v. Morvison, the Supreme Court
invalidated acts of Congress on the grounds that the legislation in question exceeded
Congress's powers under the Commerce Clause, As I read those decisions, the
Court has reverted to a categorical conception of the Commerce Clause, permitting
Congress, whenever itis regulating intrastate activities that substantially affect
interstate commerce -- as opposed to direct regulation of the channels or
instrumentalities of interstate commerce, or regulation of persons or things In
interstate compmercs -- to regulate only activities that are economic in nature.

30. Do you agree that the Supreme Conrt has created this categorical distinction? Why
or why not?

The United States Supreme Court kas affixmed that Congress may properly exercise its
sxthority to regulate interstate cornmerce undsr the Cormmerce Clause in three specific situations,

T4
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" First, Congress may regulate the use of the channels of interstate commerce. Second, Congress is
empowered to regulate and protect the instrumsntalities of interstate commercs,.or persons or
things in interstate comunerce, even though the threat may come only from infrestate activities.
Third, Congress may regulate sctivities which substantially affect interstate commerce. Under
these twa cases, economic activities that iu fhe aggregate substantially affect interstate commerce
tay be regalaed by Congress.

In the wake of decisfons such as Lopex aud Printz, it has been suggested that
Congress's Commerce Clanse power is limited to interstate transactions.

31, Can Congress restrict the Killing of endangered sﬁecies, if even those animals never
eross state lines? Why or why not?

Iin order for me to make an apalysis of the specific question posed, I would have to review
the factual background of the case, the statutory scherze fmposed by Congrass, the censtitutional
awthority of Congress to regulate interstate cornmerce as deterrcined by prior precedent of the
Upited States Supreme Court and the Fifth Cirenit Court of Appeals, and carefully consider the
briefs of the parties. Ido not have sufficient information at this point io make that decision.
Further, Iwould hesitate to prejudge this issue and perhaps have to recnse myself if such a cose
should come before me if I was to stete an opinion one wey or the other.

Sectizn 5, 147 dmendment

In 1997, in City of Bogrne v. Flores, the Court strnck down the Religious Freedom
Hestoration Act on the grounds that Congress exceeded its autharity under section 5
of the 14" Amendment by creating new substantive rights.

32, Do you believe that case was correctly decided? Why or why not?

If1 am fortanate enough to be confirmed as an appellate fudge, it will be my duty to
follow Supreme Court precedents. T do not think it appropriate for me to discuss whetber I think
the case wags correctly or incorrectly decided, Ido believe that acts of Congress ave presumed
cosstitutional, and that great deference should be given to findings of Congress.

Likewise, in 2000, tn the Morrison case, the Couit invalidated the civil damages
remedy of the Violence Against Women Act - not only on Commerce Clause
grounds — but because Congress allegedly exceeded its authority under section & of
the 14™ Amendment by regulating private, as opposed to state, conduct In so doing,
the Court held that the netorfous 1883 decision, The Civil Rights Cuses, was still
good law and that “state action™ must he shoswn in order to invoke the protections of
the 14" Amendment. Specifically, the Court in Mearréson ignored the fact that in 2
previous case, Upited States v. Guest (1966), five justices stated that Congress couid
reach purely private conduct pursuant to section % of the 14™ Amendment.

15
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33. Do you believe that Merrison’s ruling on section 5 of the 14" Amendment was
~ correctly decided? Why or why not? .

I£T am fortunate epough to be confirmmed as an appellate judge, it will be my duty to
follow Supreme Court precedents. 1 do not fhink it appropriate for rae to discuss whether I think
the case was correctly or incorrectly decided. I do believe that acts of Congress are presumed
constittional, and that great deference should be given to findings of Congress.

10" Amendment As Limit on Congressional Power

Tn McGee v. United States, 863 F. Supp. 321 (5.1, Miss. 1994), you struck down the
Brady gun law’s provision dealing with interim background check regulations, as
violating the 10™ Amendment. Ultimately, the U.S. Supreme Court endorsed yonr
view In Printz v. United States, 521 U.S. 898 (1997), albeit by a 5-4 split. That debate
hetween the majority and minority opinioes frames perfectly, in my view, the debate
over the appropriate reading of the 10" Amendment, The majority — and you —
favor an expansive reading of the 10% Amendment as a way to limit Congressional
power. The minority — and many of us in the Congress and some of youy colleagues
in the federal judiciary who addressed this issue at the time — believe that the 1™
Amendment does not narrowly limit Congress’s powers.

34. Do you believe that the 10" Amendment forbids the Congress from doing anything
that is not specifically perritted by the Constitution? Why or why not?

If I am forfunate enough to be copfinmed 28 an appellate judge, it will be my duty to
follow Supreme Court precedents. The Supreme Court has established a aumber of precedents
upholding acts of Congress in cases in which there is no express grant of authority in. the
Constitution for the congressional act. However, if the Constitution. specifically prohibits certain
congressional actions, then I think the prohibition should be respected, I do think there-are
areas, nat specifically addressed in the Constitution, in which congressional action is appropriste.
Certainly I will follow Suprenie Court precedent where the Court has previonsly approved such
acts.

11" Amendment As Limit on Congressional Power

In 1996, the Supreme Court ruled in Seminole Tribe v. Florida thaf, under the 11th
Amendment, Congress can only authorize suits against stafes when acting pursuant
to section 5 of the 14™ Amendment, not when acting under the Commerce Clause
power or other powers. This overruled Pennsylvania v. Union Gas (1989), in whicly
the Court ruled that the Congress can override thelIth Amendment by using any of
its constitutional powers.

35. © Do you agree with the holding in Seminolz Tribe? Why or why not?

16



157

03,01/200% 12:42 FAX @ois
JUDGE PLCKERING 6015447369 02/28 '02 17:51 NO.891 19/23

I£T axo fortupate enough fo be confirmed as an appeliate judge, it will be my duty to
follow Supreme Court precedants. T do not think it appropriafe for me to discuss whether I think
the case was correctly or incomectly decided, I do beBeve that acts of Congress are presumied
constitutional, and that great deferance should be given to findings of Congress.

I 1999, the Court ruled in Floride Prepaid v. College Savings Bank that Congress
cannot awthorize suits against states for patent viclations, overraling our attempts to
apply the Lanham Act to the states, The Court raled that Congress improperly
attempted to create new rights under section $ of the 14" Amendment, and,
incredibly, held that there was no proof before Congress of any widespread theft of
patents.

36. Do you agree with the holding in Floride Prepaid? Why or why not?

1 am fortunate spough to be confimed a5 an appellate judge, it will be my dufy to
follow Supreme Court precedents. 1 do not think it appropriste for me to discuss whether I think
the case was correctly or incarrectly decided, I do believe that acts of Congress are preswmned
constimtional, and that great deference should be given to findings of Congress,

Ty 1998, you fssued an 11" Arendment ruling in Kinnison v. Mississippi, 990 F. -
Supp. 481 (5., Miss, 1998). Even though this was a sujt by a state citizen,
challenging a state law, with no federsl interest besides the priorify of a federal
court venue for the suit, you went out of your way to give a sort of primer on the
role of the federal government — Loy, the Jegislatfve and executive branches — not
mevely the judiclal branch. For example, you wrote: (1) “[{]he federal government
is & government of limited power,” (2) “all powers not delegated. to the federal
government are reserved to the states,” and (3) “[tJhe founding fathers, for good
reason, adopted the doctrine of “separation of powers.” This doctrine is clearly
enunciated in the Constitution, is still controlling, is supported by sound Jegic and
ought to be controlled and followed by federal courts™ ‘

Yonur comments go beyond the narrow guestion presented — whether a stase citizen
may sue a stafe agency in federal court - and into broader views of federalfism,
eongressionzl power, and siate sovereign immunity.

37. Given your stafernents in Kinnison, ¥5 it fair o say that you agrec — as & matier of
constitutional policy, as opposed to ruerely following Supreme Court precedent —
with the Relmguist conrt’s aggressive reading of the 11% Amendment as a means of
limiting congressional power? What is the basis for your agreement or
disagreement?

17
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All of the quotations from my Kinnison decision are from established Supreme Court

precedent, which I am obligated, and if [ am confinxed, will continue to be obligated to follow.
This should not be taken as an indication that I agree or disagree with recent Supreme Court
decisions. Regardless of hovw the Supreme Court interprets the 11t Amendment, it is and will
be my responsibility to follow that precedent.

38.

Did yon not concede in JCinnison that while the “specific wording of the Eleventh
Amendment does not bar a suit against the state by its own citizens,” the Supreme
Court’s ru}ing in extending the Amendment to cover all such snits is “entirely
appropriate”? Why or why not?

The entire quotation from Kinnison is “Since federal courts have limited jurisdiction, s

is entirely appropriate.” I could have written this sentence with a Jittle more clarity. Iam bound
to follow Supreme Court precedent, and the Supreme Court has clearly ruled that the 11th
‘Artendment hars suits by 2 state’s own citizens, unless there is a waiver of sovereign immunity.
I am bound to follow that precedent, whether I agres with it or not. Hans v, Loujsiang, 134 U.S.
1 (1850).

39.

Given that the 11™ Amendment is entirely silent on whether a state may be sued by
one of its own citizens in federal court, are yon not making = value judgement when
vou term jt “entirely appropriate” to demy access to the fedaral couxts for citizens o
vindicate their rights against states that violate them? Why or why not?

Please sec my response to gilestion 38,

18
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Voting Rights

You have decided cases on a broad range of voting rights issues, from the one-
person, ene=voie doctring, to redistricting, to majority minority districts, In these cases,
you expressed direct disapproval of pot only the Yoting Rights Act, but significantly, the
federal enforcement anticipated by this Act, In ut least twa of your voting rights opinions
you have expressed the vies that federal courts s}muld leave resolution of election matfers
0 state courts and to Jocal officials.

40,  Deyou bélieVe that the federal courts have a legitimate role in secnring voiing rights
for historically disenfranchised groups? Why or why not? If so, why have you
exiticized efforts to have the federal courts enforce voting rights?

T do beliove very definitely that the federal courts have 2 legitimate rofe in securing voting
zights for bistorically disenfranchised greups. The Constitution provides for such rights and
Ccngrxs hss passed legislation in that area which should be enforced.

Under our, form of goverpment, redistricting is pnmanjy the responsibility of the
legislative branch. Consequently, when courts are asked to review a legislative action o the
grounds that it has failed fo protect constifutional rights, the courts are of necessity, eotering info
an area that s defegated to the Jegislature. However, as I noted In Faitlev, “This does not suggest
in. any way that local goverpmenis should be allowed to discriminate or that Jegislative
malapportionment having a significant impact on-2 voter ‘.xp’esmg his will should be
pa:rmttcd I further observed that this eourt “is bound to follow the precedents sstablished by
prior coxtrolling judicial decisions.” In ofher words, even though this is a legislative
respensibility, when the legislature fails to protect recognized constitutional tghts, it is the

solute responsibility of the courts fo do so.

In the Revnolds case, the cese that first revognized the one person one vote priociple, the
Supreme Court stated thet federal churts should involve themselves in rsapporionmens only
when a legislative body fails to reapportion itself “in a timely raanner afier having had an
adequate opportunity 1o do s0.” 377 U8, at 586 (1964). State cowts and local officials should
discbarge their responsibilities. Pedaral conrts should allow them time to do se. But if state
authorities fail to epforee the Vi mmg Rights Act, the federal courts absolutely should step in and
enforce the Aat, ’ .

At Jeast two state court judges, one an elected democrat, have voiced similar concerns
sbout their roles in redistricting after the 2000 Census. (See Deborah Baker, “Tudge says he's
‘damn mad” about baving 1o do legislature®s work, Assosiated Press, December 14, 2001; John
Sanke, Judge prepared to draw map, Rocky Mountain News, October 26, 2001 {noting thai the
judge stated: “Lhad sbsolutely no desire o teke the place of the legislature.”))
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41. ‘Why have your opinions expressed a hostility to those constlfumonauy protected
rights?

With deference, I do not interpret my opirions a$ expressing either hostility or disdain of
federal courts’ ensuring constitutionally protected rights, In fact, my view is quite the opposite.
What I intended to convey was that redistricting is a responsibility that should be primanily
discharged by elected officials in legislative bodies and not by the courts. The Supreme Court
recognized this same principle in the case of Ab) v. Johpsox, 512 U.S. 74 (1996), when it
noted that “the fask of redistricting js best left to state legislatures, elected by the people and as
capable as the courts, if not more so, in balancing the myriad factors and traditions in legitimate
districting policies.”” However, it is equally well established that federal courts should infervene
when necessary to protect constitutional rights.

In the Fairley opinion I stated “most all states resisted reapportionment. It could be said
that they were brought kicking end screaming into court.”” But, I further observed that state
Jegislatures have “reluctantly learned that they must live with” one-person, one-vote. I think
legislative bodies, like most bodies and like most people, generally resist changs, However, over
time, legislative bodies have become much more aware of thejr responsibilitias and they are
discharging those responsibilities with much less resistence. Tt is my fizm belief that when
legislative bodies fai] to discharge thejr constitutional responsibilities, courts within their limited
jurisdiction, bave a definite responsibility to correct such constitutional deficiencies. I said as
much in Fairley, when I noted that “the federal judiciary is freed from having to justify its actions
to the voters, the citizens or the taxpayers. It is frea fo comract abuses without fear of political
reprisal” Faitlev, 814 F.Sup. 1335. I also noted that [ was bound to follow controlling
pracedents in voting rights cases. Id. at 1338, fooinote 4.

The fact that T ordered the creation of & majority black justice court district in. the
Lawrence Countv case s an indication that I am not hostile fo these constitutionally protected
sights. I would note that none of the voting rights cases that I decided were appealed. In fact, the
named plaintiff in the Fairley case has submitted a letter in support of my nemination.

As a state Jegislator, vou saw that state actors are not always willing fo protect
constitutionally secuxed rights, yet your opinions express a disdain for federal
courts doing so.

42.  'Who in your opinion then should be charged with ensuring the equal voting rights if
state actors aren’t willing, as the Mississippi Senate was not in the 1960s and 1970s?
Why?

The federal courts are charged with ensuring equal voting rights if state actors do not
protect those rights, and I will do so. It should be noted that the one-person, one-vote principle
was not eninciated by the Supreme Court until 1964 in the Reynolds decision. Consequently,
Mississippi as well as many legislatures in the 1970's did not have the capability te enforce one-
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person, one-vote with the precision available today, because of the newness of the rule, the lack
of readily available sophisticated compnter technology, and the lack of specific census data. Itis
my perception that most of the controlling case law regarding the dravwing of voling dstricts.
under the Voting Rights Act was decided after the 1980 Consus. There was much less litigation
after the 1990 Census and it is my perception that there will be even Jess litigation following the
2000 Censns.

Things have changed since the 1960's and 70's.  All of us have changed. Mississippi bas
changed. Mississippi juries would not convict murderers of civil rights activist Vemon Dahmer
in the 1960's. Neither would Mississippi juries convicr the morderer of Medgar Evers. However,
in the 1990's Mississippi juries convicted Sam Bowers in the fre bombing death of My, Dahmer
and Mississippi juriss convicted Byron De La Beckwifh for the murder of civil rights activist
Medgar Evers. '
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Law Review Article on Miscesenation

1 would Hke to ask you ahout the articls you wrote in 1959 advising the Mississippi
legislature how it could close a Ioophole in a particular state Jaw. That Iaw provided up fo
a ten-year prison ferm for interracial marriage. AsT upderstand it, in 1958, a decision by
the Mississippi Supreme Court held that 2 problem with the language of that statute made
the criminal law upenforceable. Your article specifieatly explained to the legislature how it
conld fix the preblem in the statute, by declaring that interracial marriage was not incest,
s4 as to make it enforceable, which meansthat a black person could then be prosecuted and
sentenced to up fo ten years in prison for marrying a white person,

43, Atihe time you wrote this article, did you .perscnal[y believe that Jaws probibiting
’ interracial marriage were unconstitutional under your own reading of the
Constitution? Why or why not? .

As T explained in my 1950 testimony befere this Committee, in the 1959 Law Journal
erticle I noted that approximately half the states at that Hime had miscegenation laws, and that the
Supzrerne Court had declined to review these laws on et feast two oscasjons within the previous
five years. I firther nofed that it would sppear that the Supreme Court would not allow those
laws to stand over time. But, to Teconstruct my personal belief from 43 years ago as 10 a-

- constitutiona) interprefation would be disingennous. It is my personal belief and has been my
personal belief for a long time that staie laws banning interracial marriages are unconstitutional.
1bzlieve this; the Supreme Couxt so rled in Loving v. Virginia, 388 1.8 1,87 8.C1. 1817, 18
1. Ed2d 1010 (1967}, and I will follow that precedent.

44. If you believed such Jaws were uncostitntional, wiy did you suggest ways to
jmprove an unconstitetions] law? Il you thought such laws were constitutional, why
did you think se?

This question 35 Jargely answered in respopse to guestion 43, This was 4 case note, which
was not an extensive freatment of the subject, It merely pointed out the current status of the
Mississippi statute in terms of other state laws, the Supreme Court’s failure to teke the fssue up,

- and the deficiencies in the Jaw. I did notintend if to he, and do not interpret it to be, an
advocacy of miscegenation kiws,

45, Has your view of the constitutionality of such laws changed since 19592 If so, why?

I believe this question has been Jargely answered in response to questions 43, and 44.
Wherees ] do not have 2 definitive recollection of my view of the constitutionality of such laws
43 years ago, I do now have a very strong fesling that they ars vnconstitutional. America has
changed tremendously since 1959, [think all of us have matured i1 our views toward race. T
certainly have. Ithink laws banning imtemacial martiages are clearly unconstitutional and I will
follow Loving.
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Habheas and Prisoners” Rights

Tu Barres v. Mississippt Department of Corrections, you discussed Withrow v,
Willtams, 2 1993 Supreme Court case. You stated that the Supreme Court
“scknowledgled] in Withrow that the Miranda warning js not a constitutional mandate:
However, Withrow states only that: “We accept petitioney’s premise [that Miranda is not
constitntfonally required] for purposes of this case.”

45,  Based on this, would you say that you mischaracterized Withrow? Why or why not?

I do not believe that T mischaracterized Withrow. Tustice Souter, writing for the majority,
and guoting Chief Justice Earl Warren, wrote the “Miranda court ‘recognized that thsse
procedural safegnards were not themselves rights protected by the Comstitution but were instead
measwres o insure that the right agamst compulsary self-incrimination was protected, ™ 507 U.S.
691 (1993). Justice C*Comnor, in her dissent, was even more specific when she wrote “{fhis
Court repeatedly has hzld that Miranda's warning requirement is not a dictate of the Fifih
Amendment itself, but a prophylactic rule 507 U.S. 2t 702. My reading of Withrow is that the
Supreme Court held that Mirandz was not constitutionally mandated. Neverthelsss, the
Supreme Court in Withrow clearly stated that the Miranda waming was aright that the federal
courts had to protect, Some six years after my opinion in Bames, the Supreme Court in
Dickerson v. United, States, 530 ULS, 428 (2000) soncluded for the fist troe that the Mirands
‘warnings were constitutionally requived. Iwill follow that precedent.

7. Do you believe that Mivands is constitutionally mandated? Why or why net?
Yes. The Supreme Comt so held in Dickerson.

In Rudd v. Jones, you presided over » prisoner’s ¢ivil rights claim before the
enactment of the Prisoner Litigation Reform Act. 'You noted that the Supreme
Court required that a pro se plaintiff is “entitied to have his complaint liberally
construcd” You admitted that, under this rule, the complaint “could be construsd
to state a cause of actjon.” Nevertheless, on your own motion, you erdexed the
plaintiff to refile the complaint with more specific allegations or have the case
dismissed, before defendant had to respond.

48, Areyou aware that Federal Rule of Civil Procedure 8 requires only notics plezding,
and that the Supreme Cowrt j2s held that complaints that meet the requirements of
notice pleadings eannot be dismisséd? ™

The Supreyra Court has indeed dirested federal courts to interpret pro s« comiplaints more
h’berally than those who fiave sounsel. Althouzh we have potice pleadings and complaints of pro
se plaintiffs ara to be liberally copstrued, a “district court must insist that & plaintiff suing a
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public offieis! tmder Section 1983 file a short 2ad plain staternent of his complaing, 2 statemsient
that rests on more than conclusions alope.” Shnlten v, Wood, 47 ¥.3d 1427 at 1433 (5th er
1995}

1 gave Rudd very specific suggestions as fo how he could redraft his complatnr, T wes

. my feeling that the spetific suggestions [ gave Rudd would help bim in handling his complaint, [
certainly was not irying to prevens him fom submitting 2 legitimate complaint. My statement
that Rudd’s complaint “conld be construed to state & canse of action” was probably overly
goneous, Inoted that Rudd’s complaint was a “confusing rambling petition thet [was] bawaly
coherant,” I divected Rudd fo “allege whe violated” his “constitutional rights,” and o “identify
the constitational rights that were allegedly violated.” I went furfher by telling him. thet he could
present testimony of winesses, or documentery evidence, but that conclusery statements wers
legally insnfficient to state 2 cavse of sotion, It was my conclusion that the defendant coudd not
respond to the complaint and that T could not try the case without mora notice from the plain#ff
regarding the hasis of his complaint. No ¢ompliint can procsed without fhis basic nformation

Iwwould frther note that Rudd followed the admonitions of the court, amendad bis
“complaint with more specificiry and proceeded. His complaint was not dismissed becmuse e
failed to state a causs of setion, 1 alsy noted that Rudd had “filed numerous other complaints in
this court witich had been dismissed 2s fHivolous,

Inoted in that opinion that I was “commnitted o protecting the valid constitutional righss
of prison inmoztes.” I noted that the courts werz drowning n &ivojous prison Htigation md thet
frivolous prisoner Hiigation threatened mertorions prison cases that might come 2long, Some
sever years before the Fifth Cirouit addressed this same problem. Gabel v. Lynaugly, B35 F2d |
124 (5% Cir: 1988). [ 1995 Congresy responded to the problem, which Tand others had
jdentified by enacting the Prison Litigation Reftars Act. This aot requires prison fitigants fo

“exhaust all state administrative remedies before fling certain types of fawsuits, and dxrect» tha
- sonts fo dismiss actiong it deems fivelous or mualicions,

In Garlonte v, Mississipp! Depariment of Conections, 2:93cv246, I wrote “The sourt doss

1ol mean 1o indicate to prison officlals in any mamer that they can deprive inmates of
copstitetional rights that are consistent with imprisonment.”

49, Isthere an exception for cases that the jndge bas good reason fo believe ars waifkely
- 1o be succeseful?

No.

ndeed, Ixadn’a ﬂm Su preme Conrc instracted federsl courds tu interpret pro se.
;ump!a)ﬁts more berally than these filed by represented parties, not less liberslly?

Yes.
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51. You did not vite suy authority other than your own expericnce to dismiss the ease;
on what powsr were you relying?

T did not dismiss the case. I instructed plaintiffto amend his complauint within twenty
days o allege who violated his constitutiona] rights, the approximate dates, times, znd places that
these rights were viclated and to ideptfy the constituifonal nghts violated. I gaveMr. Rudd
twenty days to filo his amended complaint,

Fu. United States v, Maccachran you denjed 2 habeas corpus petitioner’s motion for
recusal without referring the matier to-another judge. The petitioner filed valid
affidavits stating that you had a persens] bias against him. The relevant statute
states that when affidavits alleging personal prejudice are piade, another judge shall
De assigned to hiear such proceeding, 28 US.C. § 144,

However, you deeided the case yonrself, stating that the affidavit was false. Yo
support of your decision, you cited the dissent in 2 Fifth Cironit case.

w
™

Why did you do this?

To answar this question, T must point to some of the facts of the case, and the specific

allegations that were zt issue. This was a case in which the defendant MacCachran pled guilty to

. defrauding mumerous inmocent victims of Inndreds of thonsends of dollars. He obiained seversl
cortinuances. While he was out on bond awaiting disposition of the charges before me, he was
arrested in Oldahoma for another zlieged)y Faudunlent scam. The plea agreement which he

" entered joto with the government, before his plea before me, specifically provided that one of the

conditions for his guilty plea in Mississipp: was that the government would not prosecute
MacCachran on the Oklahoma charges. When Mr. MacCachran pled guilty, I questioned him -
extensively as to whether he was prassured in any way to plead gnilty, His unequivocal, under
oarth, statement was that Be was not coeresd fn any manner: The rer:ozd clearly showed that his
affidavits were pot true.

Under controlling law, MacCachran did not file valid affidavits stating that Thad »
personal bizs againsthim. To the contrary, I found specifically in my order denying flie motion
for recusal that the affidavits ware not valid under coubrolling law in asserting a personal bias
against me and cited controlling Fifth Cireuit and United States Supreme Court precedents fo
support that eonclusion. United States v. Merks, 794 F.2d 950, 960 (Sth. Cir. 1586); Unite jted
States v. Reeves, 782 F.24 1323 (5th Cir. 1986); and Liteky v. United States, $10 11 s, 540, 553,
114 8. Ct. 1147, 1157, 127 L.E4.2d 474 (1594). This order was a*peaied fo the Fifth Cirenit
and the appeal was dismissed,

While I cited Judge Bdith Jones’ dissent in U8, v. Anderson, 160 ¥.3d 231, 235 (5t Cir,
1998), wherein she said that federal judges “must not cower before heavy-handed atternpts to
stifle their independence by false stiacks on their intsgrity” my decision, as indicated above, was
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based on controlling Fifth Circuit and Supreme Court precedent, not the statement of Tudge
Jones. Judge Jones® statement was nothing more than a bedrock priveiple of judicial
independence. To my knowledge thers is no legal precedent suggesting otherwise.

53.  Regardless of the Iavw, would it not have been more prudent te reassign the case?

Tt was my duty to follow the law, This] did. Although defendant appealed this decision,
the appeal was dismissed. The Fifh Circuit did not disagree with my determination. While it
might or right not have been prudent for me to rassign the case, it would not have been
consistent with controlling law. Under my cath to uphold the Constitntion and laws of the
United States of America, 1 do not have the luxwry of disregarding the law. What 1 did was
consistent with controlling Supreme Couzt and Fifth Circuit case Iaw.

54, Is it appropriate, in your role as g judge, to declare false an 21fidavit that makes
allegations against you?

In miy order denying recusal I analyzed confrolling cases and complied with the dictates
of that precedent, Various ordsys entered by me in this case have been the subject of af least
' three appeals o the United States Colirt of Appeals for the Fifth Circvit Each and svery single
appeal hws been dismissed by that Court. Clearly, if 1had stepped outside the bounds of any
authority granfed me by the Constitution and laws of the United States of Ametics, the Conrt of
Appeals would have taken remedfal action. My actions in the MacCacliran case were consistent
with the duties and obligations imposed upon me by the Constitution and controlling case law,

26
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RESPONSES OF. CHARLES W. PICKERING, SR: ]
TO WRITTEN FOLLOW-UP QUESTIONS OF SENATOR JOHN EDWARDS

1. These questions concern your off-the-record communications ragardmg
Uinited States v. Swan, Z:34cr3PR {s D. Miss. 1985), :

| A. On January 30, 2002, Senator Patrick Leahy asked you to disclese alf
oral communications with the prosecution team, others at the Department of
Justice, or the defense regarding charging and sentencing decisions in Unjfed
States v, Swan, No, 2:94¢r3PR (S.D. Miss. 1895), that are not reflscted In
transcripts made of proceedings in spen court. In your reply, dated Fabruaty &,
2002, you stated that “on Navember 15, 1994, | had a conference with defense
counsel; Mr, Bradford M. Berry, who was one of the triai counsel in the criminai
division of the Civil Rights Diviston ..; and Mr. Dolan Self. AUSA.” You also
mentioned two further inquires of Assistant U.S, Attorngy Jack Lacy in Recamber
1994 and January 1935 and a cal] to Assistant Attorney General Frank Hunger in
January 1395,

8. At your hearing last week, you snd | had the following axehange:

Senator Edwards. . . .. f3id you have private meetings with the
lawyers in this case?

Judge Pickering. With the defense counsel and the private eoupsal.
t had a meeting with them, yes sir,

Senafor Edwards, So the private mestings did take place?

Judge Pickering. A private meeting took place, [Tr. 125]

C. A letter from Assistant Unlted States Attorney Jack Lacy to Clvil Rights
Division supsrviser Linda Davis, dated January §, 1935, states:

As you probably know, this cdse has had a history of off-the-record
conferences with this judgs, in which his displeasure st our
insistence on the §844 count has nevar been far below the surface.
. He has had conferences on several occasions with Brad Berry and
me, both durlng trial and after, and subsequently with our eriminai
chief, first assistant, prior U.S, Attorney, and olr new boss, Brad
Pigott
D. The case file in Swan contains a one page document, entitled “Criminal
Dockst Before U.S. District Judge Charles W. Pickering, Sr., August 15, 1994,”

v
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Owhich reads in part: “in chambers conference held prior to appearance in
courtroom.” )

E. The Committee has now interviewed one of the lead attornays In this
case, Brad Berry. Mr. Berry has indicated that, before the government changed
its position regarding the §844 conviction, you had eommentsd on Swan to
Assistant U.S. Atterneys other than Jack Lacy in connection with matters
unrelated to the Swan case, seeking a way for the government to change lis
pasition.

Te summarize: Although you told me that “a private masting took place,”
and told Senafor Leahy abaut a single off-the-record conference with muitiple
counsel, ths lefter from Jack Lacy refers to “confarsnces on saveral scecasions,”
including vonferences with individuals (such as Brad Pigott) who you did not
indicate wera present at the November 15, 1934 conference. In addition, the
docket sheet mentions an “[ijn chambers confersnce” on August 15, 1984 that
you did not mention in your February 6, latter. Finally, aithough that lefter
mentioned three contacts with individual government lawyers {two with Assistait
U.8. Attorney Lacy and one with Assistant Attorney General Hunger), Mr. Berry
has indicated that you raised the Swan case with Assistant L5, Attarneys other
fhan Mr. Lacy who were appearing before you in other cases.

My quastions are a5 follows:

" Beyond the Navember 15 off-the-recard eenference ldentified in your
jotter to Senator Leahy, did you have any other sffdha.record
canferences with counsel in Swan7?

- Beyond the two conversations with Mr. Lacy mentiened in your tstier
fo Senator Leahy, did you have any other off-the-record
conversations about Swan with individual Assistant U.S. Attorneys?

. For each such conversation or conference, pleass state the date, the
participants, and the context of the contact to the best of your
racollection, :

{ have no independent recollection of any off-the-record conferences or contacts
in the Swan case other than those describad in my letter to Senator Leahy dated
February 8, 2002 or my response 1o you, However, | don't ever recall rying a case in
which there were not offthe-racord conferences. Somstimes these conlerances are
requested by counsel for one side or by counsel for both sides, and on oecasion by me.
Many procedural Issues are resolved in a much shorter time by these conferances and
many times ths parties are able {o better understand ths position of the opposite side
and unnecessary testimony is thus efiminated. As you are awara, | have responded to

2
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numerous requests for information fom the Committee, Prior to responding fo Senator
Leahy, and prior to answering your questions | reviewed my Order of January 4, 1995,
end sentence hearing transcripts relstive to Daniel Swan dated August 18, 1994,
November 18, 1994 and January 23, 1995, | did not review any docket sheets or other
reeords. :

People for the American Way requested of my court reporter copies of
sentencing transcripts in the Swan case dafed 11-915-84, 1-3-95 apd 1-23-95. Thare
was no hiearng franscript of 1-3-85. However, there was an addifional franseript of 8-
15-84. | advised my court reporter to so notify Pacple for the Ameridan Way and if thay
wished the transcript of 8-15-84, 1o include it when she forwarded the other two. ltis
my understanding thet she did this,

! do not have any independent recollection of any conversafions ofher than the
ones that | menticned. Mowever, in view of my practices cutlined above, it would not
surpriss me i other conversations relsted by Mr. Lacy in his memo may have occurred,
If thay did, | am confident that they invelved procedural questions, ways that the tria) of
the case could be speeded up, or were much the same as my previous conversation
with Mr. Lacy- -that | was concerned that | hed not recelved & response from the Justice
Depariment. All of these contacts In my opinion would have been consistent with my
response o Senator Leahy and my Court Order of January 4, 1985 which sets out the
issues discussed with counsel for all parties. | do not recall any conversations with Mr.
Plgott or other AUSAs about this matier. :

2. G November 13, 2001, Senater Lazhy requasted from you in writing “3
fist of the captions of all of the eriminal cases {6 tome before you (o includs the
naes of 2l defendants in each case)” In a'lefter af Janusry 14, 2002, vou siated
that you had recelved the Commitiee's reguest for “the captions and namaes of
defendants In all criminal cases to come before me.” You stated that you
“somplied with that request on the same day by express mall.” You provided the
names of more than 300 criminal cases, You did not include the eaption for tha
Swan case or tha names of defendants Danle! Swan or Mickey Horbert Thomas.
Please state why, : :

Benator Leahy's Novernber 13, 2001, writtan request was received in my
Chatnbers on Novamber 28, 2001, about two weeks affer it was wrilten. 1was fed fo
hetiave that if | provided that material that day that my nomination would ba voted on in
December. Consequently | responded that same day. In that response, | stated %

+ attach @ fiftean page report shawing all criminal cases which we were able to locate

* from docket files in my chambers handled by me (including the names of all defendants
in each case).” This was 3 computer genarated list from the Cowurt Docketing system,
Chager. It began with the first entry sfter electronic docketing was implomentsd i this
district. According to the clerk’s office that implementation was May 1, 1984 for criminal
cases. The first case actually filed in Hatilesburg after the implementation was on May

3
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3, 1994, and was 2:98er8, the case of Swan's Juvenjle co-defendant. Tha Daniel Swan
case, 2:96cr3, was filed in March 1894 and was, and currently still fs, maintained only in
paper docket sheets which are located in the Clerk’s office.

According to the Clerk’s offfice, there is no listing of cases maintained anywhere
of these paper docket sheet cases. In order to generate such a list, one would have to
go thraugh saveral books of paper docket sheets located in the Clerk's office and
manually prepare such 2 list.- As | polnted out in my November 26 respanse, the report
attached was generated from the docketing system in my Chambers and represented
the readily-available information | used to promptly respond lo Senator Leahy's requast
and explicitly stated io Senator Leahy how the list was developed. This was the first
gme | was aware the Commitiee wanled this list. We prepared [ the same day we
recelved ihe request.

You will note that 2 summary of the search criferla emplovad is contained at the
end of the report previcusly furnished. This indicates that all oriminal cases assighed o
me and filed or terminated prior o November 26, 2001, ware requested. An identical
sgarch performed this date did not include the Swan/Thomas case for the ressons set
forth abave « they simply are not contained inn the computer ducketing sysfem. .

There certainly was no intant on my part fo purposaly ormit the Swan and
Thornas cases fiom my lefier io the Caminlites. The fact that the case of Swan's
juvenile co-defendant is the first case listed on the comptiter printout, to meis an
indication that | had nn such intent.
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RESPONSE OF JUDGE CHARLES W, PICKERING, SR
TO QUESTIONS FROM SHN. RUSS FEINGOU

Oue of ihe letters supperting your newwination thet the Commities recedved i rom
Biefanis Rube, 2 Depady T8 Mavshe! who works s your courtreom: Lilee the
Tetters ¥ asked you about during the fearing, s letter wap deted Outober 25, 2001,
ared was faxed from your dhembors to the Justice Departasat,

143 you ssk your snrrent smployess o write ey b sopport of your inaifon?
3 vy whon: did you ask other than Ma. Bube? Plosse provide copivs of =] Talters
written by yeur cerrent employess  they hove net slrasdy been sont fo the Justics
Depuriment to be forwarded to the Commitice. -

T did mot asle surront onsployees whe had not first indiosted a desire fo il lo wrile lellers
stofi Gmmtion. 1 ain what happened in ropaed to the Jeter fog Melsnis
nyy Svet heariig on Ouiober 13, 2001, Matanie Raby sppreached mo
chumbiers, end expressed very strongly her concern shoul the
v st potod how unthdr she thought ey were. She
ehe conld do fo belp me. ] responded, spontancosly, that if
oy Vvl would be e,

657 5828444, Y wonld be huppy Br
s 1o hear ey verslon of how s fener sem

1]

s

Ameriesn Degoty U5 Mushal, Dermarls Coleman, who works with M
5 fa vy cowtracnt tse back, b stopped by my be i told mel
wiesiated mvy offort Ty frying b be fa ;

g & Jutter, but I feel thad e would heve Boon
7o hod Eawleed bim o wrlte & Tetter, His phone raumber §s (5017 582.8454, Twosld foef

¥y comdbriable with you or = mender of your staff sontasting Me Uolermm,

G

One day subseguont to ray October 18 hearing, while | was hokding cowrt, Troticsd an
an Americay gentlernas siiting In on the proccadings. When § carme beck & myy chewbers,
he veme back and requested s opporiuity te ssewe, Hey Kon Johnson, works forthe LL 8
brtion Offfce. 1 hud boen almost = yeur sines e had Been in'my courl 2nd T 634 not af first
recognize M. Fe conveyed 1o me that he ol e coitiotans agains: moe wers wijust end that he
wanied tohelp me, Not realizing thut he worked for probation, T mengioned thet others kad
agreed lo subprit lotters of sippors, but L did vot sek hiv to wilte 2 Jstter, e later fold me thal be
hiaed had bech with (he state NAACT prosident, znd aceording to what he conveyed to me, Be
“rekd e siate NAACE precident thet shey wors wrong In thelr orfticisms ofime. 1ie siso aghed fio
state MAACY preaident i he would s dows and faik with sne shont ny views md regord, The
prosident of the NAACUP told My, Johnson hewould joi biss know, Mr. Jolusson advised thet the
next day the st NAACE prosident told bin that he 45¢ pot wast 1o st with mo to fizcuss my
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record. M Jolmsen's

s (501) 965-4447. Agsin, all of the actiony taken by Mr,
Jabsson were 5t bis own initis .

Additorally, thore sre fhree proburion officers whe vegularly mppear b&fﬂ&*{: e, Ono ol
ervall (503582 5286y, cens bo 3o me o5 s spokesman for off tiroc and Hhowdse fold
how il they Hought G“"I}QS{T‘Q of me were, Thoy wanted fo know i thers wes
;w}ﬁ g they m:u?é dn. ¥ didnot ask them W write felters, They ¢id poing cut to me sermo of the
ceses s which I showsd fexd aﬁé i

Fon P
hr

"

#
* ’:r
‘» 5]

alnes is confronted with 2 very difiesht
rest groups sid the nat ie;zi pzcs: and cam™t make
> A@g

S:méw?si:tmldi i%‘* all d

sitpation. He iy altacked and o5

any siafemonl wail he g &m&“‘& the O ise. " When ¢ person in ko pollifos and attacked,
that porson can defind Temeedf B was my avpression and iy undests fhal nowmingg,
Drerneorss and Republivans, iy the past bave all requosied aod sobmittod Fetters Just aa T have

done

i, tio Serator Daschile fhat closed the Hart Senuts Offfce
m*‘ the doy mzs;s or the oy ¥ e fo Washi

I you wil roend, (r =
was dssoverad

*r.‘}g on Quicher 18, 2 A8y fiest hearky was the Fret potioe Dhed of ey cpresion o my
porsinstion. Prior to thal tinwe, sliormeys had offered to wilte support loters and [ had

god fhom Bom delpg so. A ’eter ghat e, ¥ rold thoss ai’umem; Hml if dhay suli wante
wes !c ﬁ*& Sepetn

vngton for my fiest

s coiuhd ds so. Beoses gham Farax s grovnd w mn

s 1 el uae‘ e mmm’s
Fnsbrastions,
2 At your hearing ¥ ssked if you weve aware of stioroeys who you eshed to write

letters for you whe declined to provide Jultors, You answared o5 foliows:

“F am aof aware of 2uy. I am not saving thore are pof~ well, Shere wire s
enxples that sald they were going tv wrife fottors ond Jater come bedk mod yaid
Usat prossure had been put on thew aud they would rather pot.

b3 Other than the msmegm whie tnfoymed you that Siey had been pressured noy
o write fefters, did evervons who you ssked for a leffor provide vns? Ifnof,
spproyhoately bow mavwy eltorneyy did you esk for letters whe d3d not to
vrite them?

To the best o my roeollention svery ¥ other sttomey with whom I discussed » letter wroke
aletter, Actually, encof the two ndividusls | montioned gt wmy hs‘ heuring was on ettorpey. apd
the ether was & public official. Ageln, Towtalnly did not put prossure on mnvone to wilts letiers
wor {7 1 tell them what they should say In the loters,
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b. Ploase claborate sp your letiprany that some Jowyers informed you fhat
pressure Juud heen brought to boor on Gent, How many Individusls 1ol you
hat they hed besy presspred? Bo you kovw whe was pressuriog (how? B
su, pioass provide any detalls of these activites of wideh you are awsro.

The attenzey thet 1 contpelod aboul 2 lelter ¥ merdionsd in ny previous snswer had bren

Hedd by @ repovter for commpents shorlly sfter  was tod, His o t abowt mie wes
alfed with aboul wriling @ Jetter and ho told me ot he would do so. e later
recne slse that bie was vecelving prossore nol o wrile the lelter. After Tloscnod thal he
sy pressured, §had no further conael with R, The suly other Individus! Trecali telking
= luther, and b pond o leller was & public officld). He had oppesed my

2 < had bean In cowrt before mme o v publis offiolal and Thad

ton had chunged, 1 called him and asked that i he folt
inwlined to write 2 lemer, Twoudd spprecisis s Hie told nye that be would do so.

twrite = lottpr, Later, ¥was wii thathe &8 prossvood nol o wiite the lotter, ABer T
sitre, T 3 not contect bim again,

I atinch 2 copy of & newapnper seticle that appemad futhe ]
February 17, et repotts on fhiy same prosmms, T guole from that artiele:

slerfey in bis hoome town hes been fasty
3 e

el heve worked fo p

“The judge's widespread pog
o preny s and abortion

5 a6 an idenlogionl rel
Sovera} oppan o heve tiad wasuce 1y ol s
suppoviers to vhanes thely ¢ to do so relfents stance

betwesn dational Hborel grovps wnd meny Soutle

Additionally, while Tway ¥ e process of snsworing ihese guestions, on Febroary 21, 1

was advised by o fend that Rev, Ken Faliloy, who e wrilten two Jetfers supperting my
ingtion, was cont $on that dey by & reproseptative of tha Matlons] NAACP, Twas told by
Reov. Palrley that this voprasentative of the NAACT reyscestad thet Bev. Faltley no longer sopport
Ty nofninatis

& D you kave Tellow-p convorsafions with swy of fhe lawyers wha nltumtely
wrote Jetfers foy you prior to recelving those Ioftors?

Givon the press pltontien to ty somination arising sfer my first hoaring, almost every
fhne ] go dn o public plase or spesk 1o 2 porson in Misdssippl, Lao asked hew my confiomation
is going by Josryers und nonlesvyers whon T heve known for many vears. Accoringly, | have

Lad convorsations with them regerding mony ftems, ineleding my confirmation and letters. Some

‘nf these cony ; v apydonbiedly with altermeys from whom I lnd praviously requested a
lettor. Nonetheless, T da potrecalf having any follow-up so ions with any atiovney for the

tad
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purpeat of yoy i»eswzg E g?:fr ma‘f this sttornoy wiils 3 leiler which T hed not yotrecelved o
§ sz the sontent or substence of agy Istler thet Lhed ool yetrereived. T hovestly do ol feed

N
T
et snvone whe weote a lelter ob my bﬁ‘it F el any pressavedo da 85,

3 B one of yuur unpablished opintons In # gender dlverinduntion cesy, yor wrols
“Seme seemm to think fint every Bme un adverse employmest aeton Is taken
against ove protecied by Thle VIT that diorlatanton has seowrred sud ap
sxtian o be bronglit geder Tifle YL Thet bt ons of the anfurtunate sde
affects of attopinting to provide protection for » legitimte pbli Interest —
elirmineting Ssexhudnation. Thet is vefortoaede. 1 orestes mainiifed
mm&s Tome, fhroates B more SIS o covrts to veropnize hegifimai
inxtances of ﬁ}wr‘mn»ﬁ'm wnd 3 crenter tengton In e workplaen®
szs doon . Walker, C.A. Mo, 280y 2T8 (Dot 17, 1996,

Yo bavewsed st!f sl Eaxwzg& i caver shoging race Slserkmination as well
Fer exomple, B fivo seprrats coployment dlorbuination samss, opve 3od & ol years
wparh, you wrobe the folivrelnay “The fuct that s black cmplover I terninated dovs
ot wutormaiicelly dlonte . The Chedl Righis Act was not passed to
¥ou
vl upd . Tk Courts sy net sapor persepne] chorged
wi SIS YErY 25 verd duchivn tande regad miporities. The
Costrt sirandd proboct apsiust dhberbwiation bet i cun go me wmove, TS cass bas a8
e haflmarks of w cape thnt fs THed sfnaply beosuse an siharse onaployiwient dedsion
yeas paade fn repned 1o 6 protected mduorip” Swelvw Ty g ’ffa:‘{ieyi::frg; LA, Mo
ZSEoyIITPE (Febe. 17, 1908y, Joliesow ». Suuth Miwisipd Home Bealth, CA. Ro.
2050w 3ETPE (Bept 4, xsm} .

garrantse fob wecnrisy by wmply vy!w o et i thelr o :mcqnzi&%.

= stutemends, do veu belteve that un mployee with o Ieplilmate
simination shadm wight be concermed %*3,3 you do nol eve e open
23

Baxed e the
wiployment
i tovened fhese types i ckm,::

o,

Wik r:mar&:ce, dp not beliers thet enployess with o legitimue « vt

atinn olahm Showld have sl basts for voneem thet I wonld not haw v wpen mind

s ;»zmt. Butasa snatter ol how, there pyust be proof of discrivdnadion. egroo with

Federd i:fa:s et ymmm dlmeriminion bused on rmow, gonder, sod age. Those lows m;ezhk
nfvoed, T alee Sl that Srivolous Tawsels are dotimontat ts Jeg ehiboars discrimination olajrae

el to pw' ~amployes relalions, But{ dos™ k&t}\v o utyy way i aveid £ Fleslos }-aw;dl ty

and provide profoctic frst diseripdustion, Plainlifs whe do pot do their job ave relaciant o

{respansibility for poop work pecformanes and enployers whe discrivinate are rluctad fo

it cﬂs%"nﬁ":ﬁ«.“ 2

by roceed op fe hench *mi;::mﬁ.\a T loyment discrimination plaiufitls,
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From 1997 unti] 2001, T Gossd 170 employment discriminetion cuses. Sixly-oight of thesecases
sortind, 51 wora & & of o0 sy fudgrment, 11 wees vol ,ﬂyvﬁz tyewers

transforred fo & maglstrete fudge oy dlspositon, snd thres wios tried 10 vordicl, The athars were
rervanded to stais sourl orwere disposed of for ulher remons. Droripg e rve, T ganied
enary fad i1y ovly 30 poruont of e armphsyramnt seses before roe, Iy contrest to fhe 40

persent et seiged

73 C“s’vxl & Tetier i Bre aditor written by attermey Fim Wakde of Tupsiu. This
4 M \r“w e hag apg m‘eﬁ ’%&m 70O T ML | By four or Sz Hmes 4
S izcizz:‘& Fols one
yoge i B Ss:ﬁﬂx Ti‘a 1’*& sf }m presiics i vepresenting
rousos, He doesn’t foel that ] hmr ezt tnditondly to

discriinut

rwho hed o empivyment dsce tior -

arttzol & sopy ol a feler Fom Mary B

iz
-

jso
cuse befers e in the sarly 1000 She hufontes that she felt that ey employraent oaes, which 1

frpscbed, wis handled firirly,

. .
4 Aspeng veur spinisns, nchuiiny e sovers] hundved w ighedd spirions wou have
provided, Siery do ol appesr te be mry cates i ywhich '?ﬂ;l yded i fovar of o
PRI cﬂm‘ﬁi&%’w of sex Seerhniuntion. Thesols eave of which we are avarein
which you fonnd Tor the plalntif s & gonder dberimination sove favolved 2 male

plainds T .

In youe cloven yoars on the boneh, heve yotf svpy fred a vass befors yoit irx k\ng, k=]
rawyr Vs g owesiferioas olado by & wopsan of sexwel B or

émxmmmw bused o pender bine? Ifse, gz!emﬁ describe the faols axrd muﬁs

radsed tn those eases nud v'is; you belteve the clatin or oladme wers meritorivas, and

plowse provide the comuittes \%eﬁz sopisy of your epihions fn these ouses

1have hind nomorats eoplaysiant cowes balbre e it Fielt hed merit. The 08 caxes
bsfs:e”}ﬁ that satifed vordd Shely not hove sefed, 17 bad not Rt they bod meslt Haoastls
w b mm:zss:é on semmery fudpaet, a npimm et ke wriften. _ﬁ_&mwm Atk
o, o wrile zn oplvdin, Snes the motion dan be daded

B ahwost all afthe enplovment cases thet 1 150 bad medt, Toxprossed my
cm*rs&a:i wad most (68 cases) astiled, Although Fd natwiite s opinios fit xlmost :
it seitfed, T i wilte mn opinion in Sendin Husher v, Jomel Grown vesimant
21, No. 2950w iRy, The plefutlil wes the mukoting maseger fow

%\wn Is‘mm 5&‘\:«.&1 fn Battiushurg, Mws&s:;«\;m Har campmﬁi aileged that w%sﬁe atwark
she was Terussed sud subfestod to soxnsl dledimiontion by one of e owners of the motel. Oue

of tha is; o3 prosented Was wiwlher oot the plalntiF had propety s *‘mﬁ ppropriaie
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Ser vesolving the rtier i Sovor of plaintiT 48 to The sorperzte defendarit and ono

that the éefondants were rot entitied o v Tondgrment on the bulk of plelsiifs Title VI
thut the platetifs date low olafis of wrongfsl dsch negligent infliction |
sotors! disress 2ad rveslon of pr wrare vighle, After eoiry of the sommary fndgment

2 on June 12, 1996, the partics pegotistad & setffenont on Augnst 26, 1986, A copy of my
on pxstered $n fhis cass on June 12, 1996, is attached, ‘

T

erfiosiovs sex Eserimination casss. Althon

ensn of Frods Bormres v, Lowe's Home Conlars,
coale sales elerk et the defoadent’s shove n Hatileshurg, Mississippl. She Sledau

i wrdal of prosodon, deparste Pesiment in the pivment of wagss,

2 on her tur, mod Bor rolafiation, Plaintlf sesoried el she had boon

co-smiphopes whe had wsed shusive langoses foward her, 8he slse alfeg

tor she was dended ¢ sod peld dispovete wages, Acsvisw offhe

Fuddgm Jeafntdf s olaims Tor dsparte

3

wags payswat aod dur
employes had heon vorbelly shstve v horond Badw
oo e wes whethsy venl v pwany of the sbusive remasrky aud

Bl 3
whether the pl ! b duch semarie and regirosted the infervestion of
fiap wbbat the v io

The

cuzgation
it

on Aprit 1, 1059, Toonveyed fiy fog

e T 3
Sfare Fevtersd mo spludon,

. iy d, Mo, 9o, ovotved & non-fury vase In whith
affeged thet dhe wes not being pald wages eompinabils o simiaely slusted made

. She fled s BEOU compd Her smployer fermbneied hor Tromveyed my

et v vt T veri and 1 wos settled for 2 considersble soonat of

I BH wletn B had o evceptionelly shrong vess on e fesws of reteliatory dlscharpe. A

Bultar has I

irted 3 dolfer supponting oy nomination which: Is sttached fo hese

i ZH8TPG, fnvolved
geions the ppd Depetment of Cuereelions had bens
hepsysed by & slaffphisician, | discassed my fmprossion of this cose with fhe perties, This wes
ond case that hd beon bofbre ime whers Shere hiod been an slfegation thal prisew offichls
wexe sitempiing o pland confraband on employess (hey wanicd to dischirgs. The ciher plainSey
i canded s evidenes to the FBY and they had found no basls 1o investisste, The Misslssippi
Depsrmett of Corvections hod aley fnvestigeted the other plednfitf s aflegations and Hund no
basis for action. Sivor s was the seofnd thme § hed hoad iews afegations, T sugpesed o the
partics thef 3 tdnd party Tevestigation sheadd be sondueted by the Mississips! Dopariment of

e
%
&
[+
5
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e parties agresd and his brestigalion was 3, I the Misshedppd
Coreclions was plenting coniraband on employees, Twatled to kuow, and stop 5,
investizedlon by the Misdexdppt Depurtment of Publie Safety & net confirm

" aflegstions sbovt the pladting of evidense, noverihelons, shortly afior the nvestigation
was conpleted, sud bosed wpon poy sssesemant of The cese, 1he pantles sotled theclafs,

In fenler Comm v, L& A Uontessting, No. B80cvI3EPG, plufutl fed o smplovmes
= egeinst bor dmplover after she wiw torrsinated within ot ssonth ofter belng
Hived. She wes fired a9 2 constrection Ieborey and alloyed thet the was the enly fomale wle

employed T fhmt peafifon. She slleged it fuee rasle co-tmployees who wers shils

swerenot fired, She clafimed thet she hed s topere 3 wheseds her saperviso
admitied et she was termdnated beomuse she wor & evwds. Affer procending o discavery,

weted & s I i coson Afler revewing he fols with the peefies wd the

hood thet the case would provesd to el based oo 2 confiiet fo G parties” Getngd
na, the ease getifed
Az Indlonteg fn qusstion pumd : y judgment n faver of

the fafondanty dn emploviocet diterisvin srount of the me, The ves
meafosily of cases seitfed polor & the ety of iy kind @ =8

A

Throngheut the 19585, culminsting with the Priseuers Lilgation Reform Ant

{PLEAS) cumetad B 1998, Congress ool fand ted legistation providi

for sapetions agelast prisuners who file repetitive and Bivalaess fedorst eladis.

Beginniog iy Tate April, 1895, whon the Act wis sfooed Into Jow, twe speoiiie types of

- senctions weie anthorieed by Congrogs. M e mey filex three frivolous
elsbms et pre disnibeed, the pisoner pormenesily Yoyes $he right to Il &2 forme

[

ceperdy clafses, =2 the prisoter s In Inuninent donger of sovious pliysfest infury.
ZELEC, § B, Secoid, Wa privoner ey & claim thed Is not enly frivolous, bot
I plae fifed For w miaficlons g L B rnss o defend 5 fod By

Lnowingly Inlie testimoiy, 2 coust may erder revocstion of & prisoner’s “good tme™
- oredif that bot not ved vedted. 2BUSL g 1082 ) :

i & soDatantind o of privonsr caves filed o Yooy vourt daring yeur fas s o
U.E Dielyiot Judge, you threatensd prisopars who {fled pro se caves with serdous
sanciions sever axiberived by Congress. For exsmple, s Beldpes v Colomon In

September, 1995, you dlemissed on your ows moffon g oivll vights delm by 8
privener clafming fnadvginte medival tra Youy order does nof refer fo sy

previons slaims by the privener, but states fiat vou considered this eladm Srivolom
sud fheentennd speeific sonttions nof authorized by the PLRA I bw filed seother
suif feaf you consldeved Drivolons. In particular, you sinted:

“Sypeeifioally, thiv Coprt gives sotize to Charlen . Bridges that
shadd e file snother Fiveiows complnint pndor 2 U8.0
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1053 in the future, et the Conrt will sarionsly conslder and
wery Hkely order the sppropeiate prives officials fo rostrlet wnd
iresit #ho priviiepes aod rights of Plalstff for & poriod of from
shres to vix monihs wndlor Haf the Conrt will alss consider
ather appraprinte fsiv] senctions”

Yo used abmost exretly Se same language u at ast 19 other apiniony aad orders
dismissing prisvners’ cdubms, Fet In the section of eaeh of these epinfoxs snd ordurs
dexling with possiie futore sanctions you do ot oite » single federal siatale, yuhs of
p¥otedare, Joowd rals or vase 52 puppert for youy threat to impote sancfons,

EX Tard you ever noder sctel) restrictions on priveser rights med privileges
prrsnent fo such erdery? Ise, plesse provide x copy of soy such ordor

tes I The oaes fhat you refevenced Med apy Duthor Fivelows

Consequertly, I neve ovdered any such resttictions v theso cosat,

mmestioned, sy Ordes auid “sertuusly cousider and vary Hkely onder”
5 Buf I never ordeced any sanotions, va 1 wonld hove erdered sugh
nis, 3 wonid have done firior repenrel in dotermining whet vould snd showld beve beon

EX Wit specifie reswrlofions of priscner righis snd privileges did yos
comtomplate npeeing i auentier Hivelous sl was Bled by the fumate
subdeet f fhe orider (o.g. Pmpasiiion of solifery confluwement, loss of syersiss
priviegas?

Siuoo T was pover prosonted with this fowue, T never detennined whel sesirictions Twould
£,

Om what specillc Tegal nuliosBy were you redying when you thresfened to
irnpese these sanodions? : .

Under Rude 11, Foders] Rules of Oivil Prosedure, when s tnrepresented party hes

b etrtification thet Hie pheeding Is not heing presented for su aproper putposs,
or that he vleims seo Waunted by oxisting low, oo that the slopstions sad other fclost
Fens have evidentiery suppovt, the Courd winy fupose sypropiste sanctions 1 Inchule
s of @ nonanonclary natiree orpayment of pomdy, Thess sancbony mee Halied to what s
i o deter rapatition of such vonduct or : fyt by oftoes sty it

Norze v, Coloasien Telovishn and Radio, Tne., 594 .24 696 £5% Clr. 1990) fnvelved &
case in which the Bistrio! Court, scting soder #s inbirent powers, ssesused ovey 1M In
sactions awd attornoys” fhes, 61 oy adh For fhivce years, susponded mother sliomey
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Sor §ix , deotarad foelgiblo fo practiss in the Districl Count v five yoars,
and Fopriznag solber sromey, The P Chrewlt sffirmed fie Disiviet Courl and seid:

swzmm to their
i *m} Aa of 1 ,% ﬁ:@ m@;is xa’"‘fsamE nscossily bag
??.53!. Bam se:mna-ig gusstionsd,

F ar 702, The FIEY Clrovlt observed st fug ?«'ze Harlan fo the Link cear, Iofr, sebd Sat
o B the coet’s “infevent powsl nol Rude 41, 3 at
= Covl shrough Hs Inbevont povesr “seay Bnpose ofior
55 * { wroitred) . The Lioairi
Nosoe, e, SOTLLEL 32, T 3&:::21* y Iiﬁxmh A 338
aardy Jpmvo the e ke g ks own proe s g 1o
controd the condst of those who sspear befaes them. Kefrring b o mwmz* pcwws ofa
court, the 8y prszm Couri guoted & staioment Tom the Link c.wnﬁzz it was slso wupled b
as follenwsy “[eiose powers afe "gvsimed wataie bt by the control
c&::é $it eyt e wrepage Shely own sffaivs so & to achisie the ordadfy and
d:sm am' {'msss.’ Rk ‘e‘. “x‘&ﬁ’i 2 K, Co. 370 UK. 626, 630, 82 8.4, 1386,
The Conrl alie kndd “e nberent power axtends

Iw?‘%

Yo 37, Fedorst Rulos of Chvil Procoders, sise ghen t*.« ard e
other fngs, vy the provsadines oy disndes the axdon,

obion to, mnong

4 TWhat was (B sothordey for your et o Bopose such sanotions for g poried
of fhres o six wmonths fa perdealer?

referoneed caves. Mychia S s o S stop
g so, Thy ethority was s auiimﬂ

I never éﬁi‘mi’i»ﬁ sanction By suy ol
g Frivohan B

e . Inthose veses whers vou enteved such opdevs nifor the effective dnte of e
FLEE, whet was e pudieity and riasen for your decishon to fgnove e
sanefisns specifioally preseribed by Congres xm& thorenton to fmpose
sanctions of yex WE ehesing?

o & saeetion by any of the reforencod coses, My obdeiive was to
frivolous Kgathon Som doing so, The metherity wes as ouf

T azvor ord

risones ‘.:&s were fiiing

s
b

shove, O sumeros ovcastons 1 6i¢ apply the sanclions suthorbend by Congress, but
reosl] upeshg ey other sanctings,

L B you § i le appropiate e o festera Jutee o thoeaten sanetiong
" sgainet Bn imm;zz offsor thay fhoso Bynt are specifiondly suthorized by s Jaw
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that directly adidresses e Issue of fvivelouy imﬁsaits?

n my aneseers fo the ebove gestions, T do not fesl ther I threntened

N, Brzod dpo
senctions pot suthorized by Tavw.
2 Are you aware Hhat some admnrk constitntivasl deeisions originated with
pre pe complainis fifed by prisoners?
Tes.
e Cons you underitand Bow e Gessls In your orders might ohil] agithnste
by the gyl sibioct fe the fhreaty op other prisoners whs

Decame pwars of your orders?

sita By prisonors wevs chilfed by

G, 1do wol belove thal leghd
et supther 1?’ sy oty spproach, Netionwide the conrls hove exporianced
Ihﬁ*\&:

% o T
Tl

{i»

‘:203& @im sphent =i e st cosets in the Usited States, prison Bdgathon campiised
:,:.. (”L&&,‘*“"Lfbmswwmﬁw 2 at
onl-binformal2onoan) T the Sowiers District of Milesiedippt &mm
fhat same im«_a sﬂmd pﬁs—n litlgetion corprised 257 puress of the sesied docket, (Foder

Fodiniad Tibravy, Fodural Coort Manazvnent Siafisties of hitpPeverusconrts.govg

binder 383@653;3};‘ b During my the on the bench prisorsr complaists have comgped ) poyes
ofray sl docket. B 1085 and 1998 the number of polifons Bled in UL, &:szsm cﬂb»i
by foderal and stals § frsefeld, (Federd Tostice Statatics Program, Pritone

Poiftions iy fhe Fefﬁ’ezm Couyts, ?98&*9&%, 1t Bt ofpusicl govibisabatrentippfedtihim )

During 1985 only 1.2 pwoen of prisons pdsinly weave pdjndh i fvor of e
pleimifs, (Faderal Justice Stalfsties ngmm n"gmyr”ﬂ itiens fo e Federal Churls, 1980«
1996, &t hlpfva alpasstol soes) ppfeds hbm.)

Diaring the eleven vears that T bave heen on the bench, §t has bevs oy rpresgion sud {he
imprearion of mest fudges et the vast majority of prisencs Towsadts fiod we Hivalows, Tadead
trat {8 why Congress passed and Prasidont Clinton slpaed the ?*iw:: L‘ﬁg&‘;&ﬁ Rofomm Ac’ in
oivever, thers are zlse some Tegitimate 1 zazw it filed by priven fex, My tnEe
he experfoncs of otur whio have Wwrition about his pmh s 2ud i ottt
| wb ixshc& c:w&i umv:, The fict it only 1.2 perecat of prison Hilgetion

15 consistam Wi
it ‘f‘e nethons

salionndde s o il 5 ion o wio 4 'nft»cp resent systern s not vary efficiznt nor
§e zi cv T think thet shore thaw 1.2 porcent of the b 2 (3 filed & by wrisanscrs have had vl

oy et effective,

As ¥iectified i rospotivs to & question fom 8 Kennedy of wiy fesl having, Thave

1o
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efbmps § wowld be mope sffotive i there Was séme other syster adopled such s¢
stert of omBudamen o sopreenst privess Btfsants. Bt thel is wn desae’ Ry Congrusy,
niat tho sewrds,

wandersd ¥

v

Lot pofnt ot s scticns bt 1 have twhen while 7 have boen on thobencl ther 1
ik protocied prisonce rights,
Shorthy after I weud ov the boath, & lawsuil wes filed ageinst my homs counly, Jonrs

County:, beonies e fall did ot meet constitfioot roquirervents. {Crodby. otaly,
Coupte Misstedosl slal, No. 2:920vZ38PG) That peini weg peotby well conceded. A bond

then corvened fhe afzomeys and supgested fhat o brpayer wroop that Bad epposed the new jall
shoerld e bronght o as s parly, The parfies [iked the suygestion, the Taxpayer growg was brought
i itsey onfative of all parties, wad ey camz sy with 3 plan for e new

s Tuppoinizd s

Ieil. The laxpayers whe bed opposed theoriging! bond Bsue boeame the poopononts ol the
szaoad bovd Isene el the o fonel sights of Dumates Yore profected. Tos the end of
fitigation, the Justiee ader e Cliston Admindstrelon jolned £ selped davelop

s of operation fr Clinton Administtion towted (is lowsull us » oase fhal

I myotherpel frd ov ol Mo, 297evIR8PG), D proveiled ooy
ey, Alex rwho bad Seon sonviohed of mrder, was
& fong sertonoe, 2 Xod mady so olicmionthal bie cotptiiolions] riphis had oy

6,

gt
wisluted when b wus io oustody of the locs] sherdff “Fhers wes no sotres of finds for this
sppoinend aud T have ne zothority o roquive 3 atistony o wnd suck B vy fan.

O oiber oocasione, | havio Meewlse enconvuged Maglelnte Indgs Touls Gubioks o
porsuade privale Inwyers, on & pro buno Basls, io reprosord the righis of prisoners in cases (het
have pppoared fo have merdt op o Inebwees whers fom of Hae ovitioncs wos going to be
é

i onl- withowt & Tewyer belng tnvolved,
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03/05/02 TUE 18:25 Fal @ooy

RESPONSES OF CHARLES W. PICKERING, SR.
TO WRITTEN F OLLOW-UP QUESTIONS OF SENATOR EDWARD M. KENNEDY

Qyestion #1,

Judge Pickering, 21 your hearing last waek, you acknowledged that vour 1990
testimony about your relztionship to the Mississippf Soversignty Commission was partially
imeorrect. Specifionlly, you stated that affer reviewing 2 1972 mermorandum from the
Commission™s publie records you ow have "a vagie recollectlon” of contacting an
employee of the Commissien i refation to & [aho; strike at the Mazonite Cctpora&max i
Laurel.

In your opening : o the O iffee, you cxplaiped that you hiad concerns
shout infiltration of fhe labor union by the Ku Kinx Blen. However, the 1972
memorandun dees not mention the Ku Kiux Kian oy the possibility of vislence. The
subject'of the memorandum §5 nfiitration of the union by 2 well-kuown civil pig!
arganie , the Sonthern, Conference Bducational Fund (SCEF) The meraor
states: "Ee:\amr Charles Fickering i8] very § in these develop i3 sl
reguestad o be advized of developroents in conpertion with SCEF infillration o
e wriop — “and full background on Japoes Simmons' - the unjon’s president.

Firase explain why the reemorandun séates that you were interssted in

fltration” by BCEF rather then with Klan infiitration? Ware you sware sf (hs
e thet the Southery Conlerence Bdncational Frond was on organtmation deveisd
£ ehvil vighte?

st, Jet e stafe that T did vot drafk the 1972 memorandum fovad in the Hles of
Sovereignly Commission, That memorandumn was duafted by an employes of the Cozmiss]
which stated that I was oue of three leglslators who purportedly expressed an intersst
2ctivities of fhe Soversiguty Commission, Istill have only a vegue rscollection of this oo
Fowever, I remernber very vividly the Masonite strike which started in Laurel on the
April 21, 1967, My middle danghtor, Allivon, waa bomn thet night, and the Distriet 4 il
T hsd fried » car thef case that day.  The defendant in that case had closs copnsctions i ¢
Bl Thejury acquitied the defendant and it was our belief that the Klan had fofiltrated s ju;
and caused a mot puilty verdict ézsgim clear proof of the defendant’s guilt, 1ergued the case §
the jury, went to the hospital where my daughter was born and Masondts went ot oy, 2 very bittar
Isbor dissuts sl on the same night. The sirike wak vislent fom the beginning. Bricks sad ofher
ohjeats were thrown st the manager’s car as be left the plant that night,

As Texplained in my opening statement, the Klan infiltiered the unjon at the Masonits
wood pracessing plant in Jones County in, 1967 and thereafier the union had turmed vislent and,
deadly, In fact, the strike at Masonife in 1957 wrned 5o violent that Jcmeﬁ with the District
Attorney in filing murder charges 2gainst a Klansman who wes also g unjon member. When the
sirike was over, e national umion plased the Jocal union under fusteeship.
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Accordingly, when five years later in 1972, = Commission employes mentioned the
Gulfeosst Pulpwood Association - another unisn that would des! with the Masonjte plant in
Jones Countty -1 would have recalled the previous Klan-tnion violense at the same plant, While
Ido not recall the SCEF, T would have recslied the union vislence. To the best of my
reoollection, that js why I wanted fo be kept informed, )

Again, T don't recall specifically what information Mz, Forfeuberry pessed on in our bnief
conversation, other than that be had information shout union organization at the X ite plant,
To the best of my recollection I simply sald, “well, keep me informed.” I have no recollestion of
asking fo be kept informed abous amy organization or any individual.

B, Thelsborunion involved in the 1971 s4riks, the Gulfrasst Pulpwesd Assaciabion
(GPA), was wholly distiact frorn the nfernational Wer
domfnated by Klan mermbers in ¢he Izte 1960s. In fa
sopsiderzhle local and pationzl media zitention dre to
nmffiod inferracial voakition of worker:

Strest Tomrpal waderseorad

arzarkabie fJrnmony fhat exdsted

s the workers.” Cu i fe, & former membey of the STHER who -
Be strike hos writtes to we caplaistog Srat the 1971 stifke
Strdent Nogviolent Coordinating Commmitics and SCER tn
rgan sooy apd worlkieg white southerners” with African-Americans,
Aeeopding to his fetter, former Klan members were involved with the (524, but thay
wwere, mnder the Ioadership of the SCEF aud other groups; now working it
sfriean~drascicans “to build s union wd boprove thely lives,”

atox representing Laurel, whose largest employer was the Masonite
Carparatiog, awars of the ciroumstances surrnunding fhe 1572 strile?
W& lat was your basks Tov suspecting that active Kian members had infilfrated the

o

FEAT

Twas aweys thef there bad been another strike 2f the Mesopite plavt in the «
g pulpwoot hawlers. striles had net been a5 fntense a8 the 1967 stk
viclanes sod mooder, ©was also avwirs that the Gulfeoast Polpwood £
pwaood to the Mesondie wood processing plant in Jenes County. I my opening
T esplained that the Klan had inflzated 2 union af the Masenite plagt in Tones County
. that viclenee bad erupted, and that e AFL-CIO took over the local umion. I was aware
of thegs facts becsugs I had beep, County Attotney for Jones County in 1567. When, in 1972, the
Commizsion employee mentioned mother nnion ~GPA ~ that fad dealings with the same
Mesonite plent at which & union-Klan member had committed murder five years earfier, T would
have wanted to by kept informed. Because ] wes 2 state sepator in 1972 and no longer the
County Attormey, I was not privy to the make-up of the GPA union, whether its members -
intended £o sacalafe a sirike fo a violont Jevel, ox whether I(s oerobers included former or cument
Kiansmen. Your information that the GPA unjon inchuded former Klansmen, however, supports
my coneerns that were based at the time on another union’s history of violenwe st that same plant.
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I, sum, 1 would have wanted o be kept informed b e of past vaion-Klan violence st that

same plant that hed resulted in vielence and murder,

T agreed with the position, of the GPA. that pulpwood haulers were entitled to better pay.
Frlpwood hauless have always besn underpaid. My {mproesion is thal the GPA was never
interfered with, and. that they probsbly did help to improve the lives of the peopla they
represenied. The pulpwood haulers also were entitled o be protested from violence., Thzt was

the only congem ¥ had,
Qwestion #2

A% youy hearing. you testified that you wii Dllow Rog v, Wads, 410 115, 113 (3973
afad by the Supreme Couct. But by and Jurge, States are mof passing laws that
ion, and adhering to the Court’s hasic propougcemant In Roe is not diffienlt. The
1 i3 whethey pob ean make jud, i with the img of Roe and
Szrenthond v, Cegev, 508 ULE. 833 (1992). Given your record as g state legislator
ender, I remein soncsrned. I appears cely that you will read those cases so
crensing muraber of burdaus will be imposed on women whe sesk soeess
wiive houltl care,

Yenr views regarding & worman’s rr‘gﬁxéz to chooge are unambiguous. As chaivmeag of
fhe Bnsnan Rights and Responsibilities Suly ittee of the 1976 Mational Republican
Farty Platform Convrittes, you lod the Republican Ferty to call for an mimendment to the
United States Copsttdtion banning shortion. As e Mississippi state Senatfor, you voted for
a resolution 2efiing for A constitutional coyvention to prepose an mmendmaent fo ban
aboriien and agsinst legislotion that would fund family planning programs and sueuie the
& imation of fformetion aboat confracaptivas.

&2 = district conpt judge, you have not ked a reproductve vights ehse befora you,
your gver-2fl vacord s & judge proves that when you have strong views about the faw,

they xre reffected In your spinians.

. Wseharmore, you have sprossed views that could lead he Committoe to believs

¢ vam do not ebways believe judiclel precedent s binding. In the Rapdolph v- Carventes,
32050V EEYPG (1596) cuse you stated, “when judicial precedents have gone bayond Heeral
preaning, fhe past lagisiative as well as judicia] history should be considered &5 well as the

143

pofentisl conseguences and offect of what another Judicial extension would entail.” 8fip op.
211213 .

A Gitvan yuﬁr cormments regarding judicial precedent, do you believe that Roe and
Casey flow from a “literal mesning” of the Constitntion and that fhe decicions zre
binding on all cases invojving veproductive rights?

The Due Process Clauss dozs not by iis express forns guerantes the right fo an shortion,
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However, the Snprame Court has interpreied the Due Process Clause to provide thae protection,
and it is my opinion that any lewer court, including the Fiffh Cirenit Court of Appeals, raust

“follow that decision. It is bindmg pracedent, Cons;dem&on of any abortion cass by a lower court
requires acherance to previous Supreme Court decisfons, including Roe andg__,y

Iinterpret my remarks in Rendolpl v, Cervantes, 2:95cv259PG (1 996), to apply only in
situations where there 8 no governing judicial precadent, sa that e court is required to consider

“another judicisl extension.” Inthe abom:n ares there i controlling judicial prevedent, &_q and

Cosey.
B. Do yon see a role for the feders] conris as the graydisas of reproductive rights?
Yes, as sct forth in Supreme Court precedents, sud Jower court dscislons applying ‘hose
precedents.
Cyestion #3
T 1974, when you, were i {he Mﬁzqigm}?x State Senuty, you voted for g resalution
reguesting that the Mississippi congr fon take sctfon fo repent tha

Ceeupationsl Safety and el Act {O8HA). ’fhf: resobition stated thet OSHAS
reguiztions would desivey “righte aud privileges once anjoyed and always held sacrad” by
men and wemen-ihat is the right to rum 2 business with a “minfmem of Interfersncs from
govermment.” Further, the resolution claised that OSHAs repalstiony were “rigienloes,
outragenns and wastefulY that enforcement of thase regulations was ziin to a “Crommmutniet
or Faseivt state dictatorship™ which would lead fa “total contral aver cur antive sconvmys
destroy any privately swned business and privately owsed farm in ;Ius countey; sud,
mmeng sther dangsers, suelave ws ail”

& Pleses sxplain why yon pepperted s resolotion.

Senator Kobl asked basically the seme quesﬁan Pleass 2liow me to give the same
response that [ did fo Senatar Kohl, which T think answers all of your questions except for the last
oneto which I respond in part B below, My responss to Senator Kob! was a5 follows:

“Ldo not now hold those views sbout OSHA. This wes a poliffes] lssve 2
short ime after OSHA was adoptad, before the effects the federsl standards would
have on businssees were really known, apd in refrospect was obviously an over
reaction. Further, ] recognize $he difference between apalitical position, a
personal opinion, and 2 jadivial decisfon. Legislation is the responsibility of
Congress, Tt is the responsibility of a judge 1o enforee statutory enactmants - I
have done so as a district court ;udge, and, if given the opportunity, will continues
ta do so &8 & citcult court judge.” .

“Today, over 30 years after the passage of OSHA, X do belisve that the
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fderal government has an important role fo play i ensurdng the safely of oux
workers, The way in which OSHA regulations and judsprudence have evolved
bag proven that the faderal govemment’s role in setthng stendards and ensuring a
safe and healthful work envivornment can be done in a way that is both efficient
end beneficial: As a practicing attorney during the 1980s, T used the OSHA
reguletions and standards in several cases to protect the rights of workers. Asa
judge, Twill fithfully olow OSHA statutes and controlling precedents
inferpreting OSHA.”

B Over the Jast 30 Years, OSHA regulations spd enforeoment have helped reduce
workplace fataiities by half and oecupational Snjury sud flloass rafes by 40 percesit.
Dreclines in workplace fatalifies and fujuriss have been even greatey ba finge
Industries, sech a8 manufectnring and construction, where OBHA has targeted ity
standards and enforcément activifies.

Do you continne To hold the views axpraseod in the resclution abont the exforcement
:»ZEISHA axd i3 reguistions? Hoew can you assupe s comumittes that you w’ln

fairly vezolve claims broeght to enforce OSHA e profections?
o not now hold the views mrpressed In e resolution sbont the eoforeement of GSHA

- and ifs vegulations, as 1 explained move fully ir my response 1o the praveding questiza,

As to your last guestion, I don't know of say way to answer thet question other fen to

say thet I beleve in the adage faat we are 2 govermment of laws apd not of wery, and fhat T fimly
belisve in the vde of lew. Thave oiad fo 3o that while I have been, on the banoh, For mnstanes, I
rendered an opinjon, i the Suggg cese which invelved ERISA. Ifals, and stll foel, that the
Fodaral courts have mdsintempreted ERISA, conteary to the language of the Act, and contrary o
congressional intent. The results have been to deprive peopls of banefils. Iwrote 2a opinion of
strme 70 pages, spproximately belf of which was devoted (o aaalyzing s2ad spplying confreliing
law and the other helf was devoted to explatning why I think federal cotrts have misinterpreted

2 ERISA statute. Despite my disapreoment, T followsd cantrailing law. Howdver, that pert of
my opm!m Jisagresing with. confrolBing authority, the dicta, was widely onoted in the Honse of
Repregentatives this past year In support of the Patient’s Bill of Rights. .

T annther case jovolving the Federal Arbifraticn Act, I disagreed with the factusl
determination of the arbitrator, but nevertheless, because the law dictated that J should affinm his
opinion, T dd. .

Dusing oy eleven years on fie Bench, [ have bandled some 4000 fo 4500 cages. Thave
been reversed only some 26 times, That means thet ] have been reversed in whoele or in part in
only slightly more than one-lialf of one persent of the cases that T have hasdled. I think that s an

- fudication that T oy to follow conirolling prevedent, K1 havc failed 1o follow controlling
precedent, it was by accident, not bY intent,
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Lussiion ¥#4:

in 1899, you presided over 2 tivil rights case styled Mosley v. Mississinni
Depargpent of Corrgelions, Civil No. 2:98CV3S7-FG. In thut case, Britton Mosley alleged
that biz former ernployer discriminated against him on the Desis of race and retalinfed
against hin after his wife, also an employee, filed a succedsful discrmination clafm against
the agency. Specifically, Mr. Mosley aliozed that his supervisors had attempted fo plans
drugs on his persen in an effort fo bring abouf his discharge.

According to 4 Jetfer ju the case file, while the case was penﬁlng‘ you pogaerted thet the

NMississippi Department of Public Safefy condust am & Tmyesi of piT.
Maodley's allegations. Investigators with that Departivent conductéd several
Smterviews—including one with the plaintitf-aud ded that the plaintiil’s supervi oxs

“wrere not involyved in a conspiracy to plant drugs on Britton Mosley.” The investig
provided a tape of tke Imterview with Mr. Moesley and other w&tnesses leng with their %a:

report.

A At wiint gtage of the ltigntion did you reguest i uvestigation? Did yeu direct the
parties to refrzin fom dsvovery vhile um investigation was pegding?

The decision, to xoquest the investigation was mede epprozimately one month after the
imitlal Clesa Menagement Conference which, was beld on August 5, 1892, The case bad been
filed on December 29, 1998, and an amended complaint was filed on Merch 1, 1955, befors tie

defendants fled thely snswer

Wo, [ did not sty discovary penamo the investigation, " Counset for M. Mosloy forkis
awn reasons desided not to bagin discovery mending the reseipt of the fnvestigative report. This
is indicated by s lettar of November 3, 1999, written while s case was ongoing, A copy of
Michael Caooke’s lstter aated Noverbar 5, 1999 is attached,

B "Why did yeu request sn independent investigation of the plainiifs sHegations?
“What wag the legel authority for this xequest?

3 requested the invostigation because a subsequent cess, Uipshaw v, State of Missigsinh!
et al, BOSVETPG, rontained similar sllegations of misconduct on the part of state officials. A
white female employee had Sled an REQC complain: alleging sexual haressment ageingt o steff
physician sfMDOC. Shortly thereafler, she alleged tlat she received information that prison
officials were attemnpting 16 frame ber, for drug posscasion by fhe use of an fnymate and she quif
her job, Har complaint was similer fo Mr. Mosley's cormplaint, Ma, Upshaw was represented by
Tim Waide, one of the state’s foremost attorneys representing employees in employiment
discrimination ceses. He wrots an unsolicited Jetter to the editor whicl: was published in the
Ciarion Ledger it support of my confirmation. A copy of bis letfer iz attached.

Az internal MDOU fovestigation wag conducted a3 fo My, Mosley's slisgations. M.
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Mosley also requested an FBI investigation, bus the FBI declined to investigate. I ettach a copy
ofthe page of the MDOC report stating that the FBT declined fo investigate. Even thavgh that
pags is marked Confidentisl Report of Interview, i was infroduced into evidencs, as apartof the
public record. Talso sttach a letter from Bill Lann Les, Acting Assistant Atlormey Genersl, Civil
Rights Division, to Congreseman Gene Teylor, sesponding 1o ap inguiry made to the Aftorney
General by Congressman Taylor on behalf of Mr. Moslay, This lettsr assuces Congrassmar,
Taylor that if the FRI can develop evidence in this case fiat appropriate action will be taken. Mr.
Mosley provided a copy of this letter fo the court. Also attached is & certified copy of fhree pages
of the iranscript of Mr. Mosley's trial in which Mr. Mosley testified that the MDOC {nvestigation
found z0 cause o support his allegations.

The authority Irelied op was the express agreement bf ﬂ:e parties, and the inherent yown
of the Colirt to nanzage its dbcket. It greatly concerned me that the same allegation was mads in
fwo separate lawseils against a slate agency. If it was frue, I wanted it stopped. The plaintiffs
sezmed o b having difficulty #a proving thely cases, [asked if thoy would Hke for me fo regoest
an investigation by asother agency of the state. Afl parties agreed that they wonld like such an
investigation. ] fe)t I'was protesting the plalntiffs in botli cases by trying to forret vut the
svidnnse i o fact Department of Corection offfcials wore marnfaeturing evidence agsinst
amy}aye\as they wanted to fire. The attornoys for both plainHifs understood s, Iwas doing
this in a7 sffort o protect plaintids rights, not to duminish those rights.

I felt erapathy for Mr. Moslay because ] became conw:md that be genuinely folt that
someons bad made an, aftempt to plent evidencs on B {50 stated on the recopd.  The problem
was that he ed no facs to prove hm rase. I aubmitred fhe case to = jury and the jiry found
against M. Mosley.

. Mir. Mosley claimed to haw & tape that wonld prove mp30y6€:> of the Department of
Coprections were kying to plant dmt,s on im, My staff Hstened to the tape and covld not
understand it Tt was wintelligible. The trenscript of the trisl revenls the following colloguy
between the court, and Mr. Michas] Coke, attorney for Mr. Mosley:

The Court: “Mr. Cooke, do you proposs to intraduce the fapal”

Wt Cooke: “No, yous honer, he taps 1 have is no -~ I don’s think it is legible. Tt
Hiss been fransaribed, ?mt I don’t think 3¢ is Jogihle, Wo don’t intend o vse i1

A capy of the wial trapseript is sttached, reflecting the above solloguy as indicated above.
Additionally, 1 have gone back =nd reviewed the testimony of Mr. Marvin Thomas who wes
illed 55 & witness on bebalf of the pleintiff. Platnfiff claimed that Mr. Thomas wore a tape
recorder and recorded 2 sonversation, with correction officials, trying to get Mr. Thomas to set
plaintiff 4p by planting drugs on lim. The problem is fhel My, Thomas $id not = testify. Bedid
not testify fo the sub of Eny sonv fon fo which he was allegedly a pasty and which was
recorded. Thers wes ebsolutaly no testimony offered agto the substance of any conversstion
sontained on the taps. And as stated above, peither the tape nor 2 transeript of the tape was ever
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oiferad into evidence.

According to press reports, the NAACP held a progs conference in Jackson ebout ons
week hefore my second confirmation hearing and ennounced that they were going to teke 1 tape
to Washington, snd thet it was goin to be the basis for defeating my nomination. T understood
that reference to be to the tape you are inquiring about, - Mr: Mosley was present af that press
sonference according to reports that Lhave reviewsd, He stated that Trefiwed to let the tape into
evidence. Thefruth is Mr. Mosley's attomuy did not offer the tape fnto evidence becavs he said
it was not Jegible. As nofed sbove, & certified copy of a portion of the transeript of Mr. Mosley's
rrial, showing *hat his attornay said he was rot going fo offer the tape and that it was not legible
is ai’tacheci fo these respanses.

Z. 0 vou give potice to e sttormeys on hoth sides that you were zoing to request an
favestigation? FHd yoo raise the mattey with thorn in open court? If 5o, please
Surmish 8 transeript of thaf conversation, Did you share the faal reportwﬁh bath
partien or their sitorneys M the case?

Yes, ¥ disoussed end gave notice to ail Covnsel of the propuosed juvestizaton, Iacted
with, thefr sxpress agresxnent. No, it was ot raised in open coust, s fiere is oo twansuript. This
issue avose during 2 case management conferencs st which Counsel for both parties ware present,
end which s routinely not on the resord endnot ‘ravseribed, This is true fu Il chambirs of
which T um geesre. Ves, the finsl report was disseminated 1o 2ll Counsel in the case,

. Y the resulte of the vvostipation ever factor fnte sy decislone you muade i the
coze? Was 'ﬂ:e finul report or fhe tape of witness interviews ever adiufited fnto
evidence in fxe case?

Ko, the result of the investigation did not facior info any decision Imade. Tn fet, a8
indicated above, the case was submitted to 2 jury. Tmade no adverse decision against Mr.
Mosley. However, the jury found against him, Neither this repextnor soy taped witness .
interviews relating to'these interviews were offered into evidenoo at friel.  In fost, T am not awsre
that he investigators taped intesviews of any witnssses. The report does not rofloct an Y such
taped lnterviews, Mr. Mcslcy 5 attorney has ecknowladged that M. Mosley did not have
suffcient ovidence to support a jury verdict.

id K. Miosley’s attornsy ever make & reguest or meton, either verbally erin
wyiting, fo vecuse you from the case? What was your yulbeg? On what basis did
you make that pilfing? If there was a reensal request or wotion, pease furnih the
relevant pleadinge v tramscripte.

g

¥o, Mr. Mosley' s attorney never made any request or motion, verbal or wiitten, thet T
recuss myself. T attach a copy of a Jetter frons Mr. Mosley®s counsel Michae] D. Cooke to
Chafrrman, Leshy duted February 7, 2002, discussing this case. This Jetter gives you Mr, Covke's
peroeption of how I handled this case,
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According to Mr. Cooke’s letter, “Tfelt that Judge Pickering allowsd the case fo go to the
Jury when, in, fact, {here was really nof enough proofto aveid 2 judgment as a matter of law. . . .
Tt was simply & matter of not being able to prove the allegations made by my clisnt. The cass
was g0 poor that T &id not pesticipate in any appesl. .. 1 feelthat ] nade every offtrt to allow
Mr. Mosley an opportunity to esteblish bis case. Mr. Mosley's allegations have no Shotua] basis,
and the transeript end the letter Fom e attorney whe represenied hirs ot tral demonstrates that T
gave him a fir trial. Incidentally, Mr. Cooke bad never been in my Court befors this case and
has net been. in ray Court since. :
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Law Center =
Post Offion Box 1848

University, MS 38677.1848

(662) 9157361

Fax: (662) 915-6842

October 30, 2001

Honorsble Patrick J. Leahy
Chairmarn, Conunittee on Judictary
United States Scnate

224 Ditksen Office Building
‘Washington, 1.C. 20510

Re: United States District Judge Charles W. Pickering

Dear Senator Leahy:

Please lef me add my support to the nomination of United States District Judge Charles Pickering
for service on the US Court of Appeals for the 5* Circuit. For the pest 30 years I have scrved as a
member of the University of Miesissippi School of Law faculty, 2nd I served as President of the
Mississippi Bar Association during 1998-1999. It has been my pleasure to bave e number of
dealings with Judge Pickering, bofh as & law faculty member snd &5 & member of the Bar. I have
slways found Charles Pickering to be a person of high intelligence, impeccable integrity, and &
person who edministers justice fairly to all members of society. Charles Pickering has been a
leader in every group in which he has boen a participant. As you know, he has been a national
lesder for his church, and has been a true Ieader for the Mississippi legal community, The
investigation by your committee will find that Chatles Pickering has beenen excellent United
States District Judge, He runs his court just as he conducted his law practice. All people that
come before him are treated equelly, and all people are treated with dignity and respect. In my
opinion, Charles W. Pickering will make & valuable addition (o the US Court of Appeals for the
Cireyit. T urge your conmitise to confinn his nomination,

Yours very truly,

CC: Judge Orrin Hach Guthric T. Abbott .
Professor Emeritus

A Great American Public University
www.olemiss.edu .
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October 29, 2001

Sepator Patrick Leahy

Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Office Building
Washington, D.C. 20510

Re: Nomination of Charles W. Pickering, Sr. to United
Court of Appeals for the Fifth Circuit

Dear Senator Leahy:

[ am writing this leter in support of the nomination and éonfirmation of Charles

7. B 2 States Couwct of Appesals for the Fifth Circuit.
have represented both civil ltigants and ¢riminal defendants belor, ik
am writing this letter primarily from my experience as defense counsel in oumerous
criminsl cases before Fudge Pickering, In that capacity, I have represented both indigent
defendants es court-appointsd counsel and those defendangs who bave had the financial
resources to retain my services, I have represented African American, as well 2s Anglo
American defeodants, female, a3 well as male defendants. .

it . T
ing, Sr.1othe 1N

2 Fp

[ 1991 end agsin in 15%7, I was one of severa] Cefenss
“Sherry” murder consplrscy trials. These trials involved nums
my clieat, Sheri LaRa S5 mpe. I wwas court-gppointed for bott !
approximately six (6) weeks. Although time-consuming and exhausting, [ consider both
trinls to be among the highlights of my Jegal career, and in no small measure, 2 tribute 10
the presiding Judge, Charles W. Pickering, Sr..- :

Judge Pickering has been scrupulaus in treating indigent and non-indigent,
minotity and non-minority, female and male defendants each with the same degree of
faimoss and dedication to the rule of law. At the very outset of the first “Sherry” murder
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Scnator Patrick Leahy

Chairman, Committec on the Judiciary
October 29, 2001

Page Tywo

conspiracy tral, Judge Pickering made clear that bjas because of sexual preference would
have no place in his courtroom. I have observed on numerous occasions, that in
sentencing those defendants who have either been found guilty orpled guijty, Judge
Pickering consistently expresses concemn and care that they find 2 way to turn their lives
around in a mesningful manner. Perhaps most importantly from the perspective of a trial
artorney, Judge Pickering adheres to the concept that only & fully prepared trial sttorney
can provide criminal defendants with truly effective assistance of counsel.

{n my opinjon, Judge Pickering combities a keen Iegal mind with the compassion
necessary to hold the position for which he has been nominated, As indicated at the
outset of this Jetter, I wholeheartedly support the nomineztion and candidacy of Judge
Pickering to the United States Court of Appeals for the Fifth Cireuit.

Thanking you for your consideration, I remain

MA/bw
cot Seor O Flatch

beer 1o arable Charles W, 1
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Honwrable Patrick J. Leahy
Chairman

Committee on the Judiciary
United Statep Senste '
224 Pirksen Office Building
Washinguon, D.€. 20510

Re: Honorable Charles W. Pickering, Sr.

Dear Senator Leshy:

1 have hqd the honor of knowing Charles W. Pickering, 8x.
since graduating from the University of Misgissippl School of
Law. Upon commencing wy practice in Jackson; Missiseippi in
Janusry, 1964, I yecognized Charles Pickering to be one of the
outstanding lawyers in this state and was fortunate. to have
the ‘cpportunity to work with him en 2 nunber of imatters -until.
he wars dppointed to the United Ststes Distiict Couxt (for.the
Scuthern District of Missiseippi 4nm 1990. In hig'prfictiecs of
T, 2. Pickering conducted himsalf in the hichest traditions
of his profespion, not cnly weslously protecting hi X et
interests but by being semsitive to the needs of othérs. “Ee
represented a'wide range of clients, being equally ‘zealous in
nhis reprcacntation of mimorities. women and men. .t

fgince that time I hawve had the privilege of appearing.
before him ae a United States District Judge in & nunbér of
cases., .I algo had the opportunity.to wozxk with him while
werving as President of The . Mississippi Bax-in 1591-1992. I~
heve zlso watched him as he hag conducted the business of “hie
court and listencd to his presontations as he bas assirted
i fellow lawyers by devoting time to lead educational progrems
During all of this time I hzve been impressed with T
uprelenting degire to be fair to 21l with.whowm he came i
econtact. Khile President of The Missipeippl Bax, he worked -
cloeely with me in understanding that both state courts and
federal courts sust work together for the betterment of all
our citizens.
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Honorable Patrick J. Leahy
October 26, 2001
Page Two

He hags sa=rved with utmout integrity, «i:dom and
sensitivity for ovexr 1¢ years as United States District Judge.
The attormeys in this District have frequently applauded his
even-handed justice. T personally have had the pleasure of
presenting difficult constitutiénal questiens wo Judge
Pickering which he handled with skill end knowledge of our
Constirution and its impact on the states and the people under
our federal system of justice. ‘

Judge Pickering has shovn the utmost impartilelity in his
court proceedings, treating all lawyers &nod parties with great
courtesy and without regaxd to color, creed or sex. Lawyers
have freguertly ccenmented on the natural fairness he has
demonstrated to any parbty appearing bsfore his court. :

Another important trait of Judge Pickering is his-uncanny
sbility teo molve problems and get to the esgence of issues
before him and resolve those issues judiciougly.

This great country of ours will be well served with Judge ’
charles W. Pickering, Sr. sitting as a member the. Ux_'l(‘.].tgd_,_
States Court of Fppeals for the Fifth Circm. i

" Alex A. Alstom, Jr.

aza, Jr./ige

ce:; Senator OFrin Hatoh
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Scnator Pajtick Ledhy, Chainman
Senate Judicial Commitice

433 Russell Scnate Office Building
Utiited States Senate

Washingtot, DC 20510

Re:  Judpe Charles Pickering
Dear Senatot Leahy:

Tthias come fo iy attention that Judge Pickering Is tinder consideration for aposition.on the
Fifth Circuit Court of Appeals, Asapast President of the Mississippi Bar and fotmet Justice on the
Mississippi Sutiretne Court and the Brst Afritan-American o hold eithet of these positions, L would
fike to take this opporfunity to recotitnend fudge Pickering for this position

. thave kuovwn Judpe Pickering for at least a quarter of a centaty. At adi times T have found
im o be a1 Honorable tsh. T have had the oppottunity to 2ppeat befbte fudge Pickering as an
atforticy and He wds exitomely fiir and impartial to all the parties. 1 likewise had the scossion fo
serve with Judge Pickering on the Recial Reconciliatiott Commtities at the University of Mississippi
and through that fully understand is itment {6 racial justice.

Tudpe Pickeritiy wotld be an asset to the Fifth Circuit Court of Appoals and | recommend
hitn without resetvation.

Sincetelis

PHELPS DUNBZR LLP
e
euben V. f
RVA:fsw

o Sen. Orvin Haich :

SO w38 L

22 T A & 0 Y 4 e 2000-8e-i
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RICHARD R, ROSENTHAL
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FACSINILE: (61) 268-1998
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Novetiber 6, 2001

Honoreble Patrick 1. Leahy

United States Sepator

Chaigman. Senate Judiciary Committee
224 Diskscn Office

Washington, D.C. 20510

Rc:  Nomination of the Honorable Cherles W. Pickering, Sr. for Cirant Judge of the United
Suates Court of Appeals for the Fifth Circuit

Dear Sepator Leahy:

T a5y wiiting to cxpress my support for the confirmation of Chades W. Pickering, Sr. zs 2
Cireuit Judge for the Unired States Coust of £ppeals for the Fifih Circuit, Fudge Pickeringis e
of Ligh meral character end iniegrity who bes sarved with distinction as 2 United States Diisuict
Judge since taking the beach in 1990. I have had the pleasure of representing both plaintiffs and
defendantsin cases pending bofore Judge Pickering, and know that regardless of the outcome, Judge
Pickering has a}ways applied the law in a foir and impartial mauner,

]

I cen think of no finer parson to fill the vacancy on the Fifth Circuit and tmge your support
for his confimpation. Please feel free to contact meifT can-provide you with eny further infarmation.
With warmest personal regards, T remain

Sincercly,

TCAta
cc:  Honorsble Omin G. Hatch
United States Senator
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HERMAN L. AYCOCK
205 MILLER LANE
ELLISVILLE, MS 39437

February 2, 2002

Chairman Patrick J. Leahy
Committee on the Judiciary
United States Senare

224 Dirksen Office Building
Washington, DC 20510

Dear Mr. Chairman:

1 am writing on bebalf of U. S. Federal Judge Charles W. Pickering, whotn I have known all of his
adult life.

1 am a former member of the City of Laure] Police Department and retired as Chief of Police in
1976. Judge Pickering served as Joncs County Prosecuting Atrormey during my police career. He
was abways an upstanding, fair and impartial prosecutor doring his years as prosecuting attorney,
During the 1960's, times were unsettled in our county end I worked with Judge Pickering during
these vislent tim=s. He stood for law and order and e =y I+w er forcement officer in the couzty
kaow hiis to be just and Lapartial in providing fair asd equal proiection for all. 1 aiso know that
Judge Pickering took a stong stand against the Clan violence.

Since my retirement, [ have followed his carecr as a practicing utiorney, as a Mississippi State
Legislator and as a U.S. Federal Judge. I know that Judge Pickering has not changed bis
philosophy regarding upholding the law and the constitutional rights of all citizens. It is my
personal belicf that the Committee could search long and hard and still not find a man who is any
more dedicated to his judgeship and the fair and impartial performance of his duties.

I stronél; e yeut to accept and appoint Judge Pickering to the U. 8, 5% Cireait of 47 +oals,

By i

[Ierman L, Aycock, Ret.
Chicf of Police
City of Laurel, Mississippi

CC: Senator (rrin Harch
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Herman Aycock
205 Mifler Lane
Elhsville, Mississippi 39437

Febuary 5, 2002

Senator Ommn Hatch

Senate Judiciary Comurittes
224 Dirksen Building
Washingtor, DC 20510

Dear Senator Hatch:

Lam a 7l-year-old, long-time resident of Jones County, Mississippi. In the 1960s and
70s, I served as a policemen and later Chief of Police for Laurel, Mississippi. I personally
worked with Charles Pickering who served 23 the County Attorney for Jones County during the
1960s. I have known Charles Pickering for 40 years. The ailegation made by certain political
groups that Charles Pickering intentionally misled the Judiciary Committee in 1990 when he did
nat remember a contact with a Sovereignty Comumission employes, is ridiculous,

The Sovereignty Commission docurnent in question simply indicates that in 1972 - 18
years beforc his 1990 hearing ~ then-State Senator Charles Pickering was in a group of state
legislators that asked a Sovercignty Commission employee shout union activity. Because
Charles did not inquire about the main purposes of the Commission, furthering segregation or
fighting civil rights of our black citizens, it would be easy for him to forget such an ]8-year-old
conversation. In fact, his inguiry shows just the opposite of what those who challenge his civil

rights record allege.

The pulpwood union mentioned in the Compmission document hauled wood to the
Masonite Corporation in Jones County. As a policernan, I was aware that during the late 1960s a
simifar wnion at the Masonite piant in Jones County had been infiltrated by the KXK. Klansmen
had committed violent acts, including murder, at the Masonite plant. Charles Pickering had been
County Attorney in Jones County during this violent period and later, he actually signed the
affidavit to indict Dubie Lée, a reputed Klansman, for the murder at the Masondre plagt.

If any person, Cormmission smployves or otherwise, wounld have mentioned ugion activily
that affected Jones County, [ also would have asked to be kept informed, as would anyone with
law enforcement experience. As County Attorney, Charles Pickering knew of this violence first
hand. In fact, Chardes worked with the FBI to investigats and prosecute violent KKK mermnbers
and even testified against the Impertal Wizard of the KXX, Sam Bowers. He put his, s wife's,
and hus children’s lives on the line by doing this.

The political operators in Washington, D.C., who now accuse Charles Pickering of being
insensitive to civil rights, would wet their breeches it they bad to face down the cold, vielent,
rurdering Klansmen that Charles Pickermg did fo the 1960s. In 1990, Charles may have
forgotten a 1972 conversation that had rothing to do with the segregationist purposes of the
Sovereignty Comumission, but instead bad to do with protecting Jones County’s black and white
residents fiom unton and Klan viclence. Charles will never forget the Klan's beatings,
shootings, and murders. . And T'll never forget how Charles Pickering fought all of these things.
No pelitical smear job will change these facts.

Sincerely,

e
2t
Herman Aycoec

Chiefof P ohce Retired
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JOHN BALTAR

39 McLain Ct.
Jackson, MS 39211
Phone No. (601) $56-2400
FaxINo. (601)956-0974

Janunary 30, 2002

Senator Patrick J. Leahy, Chairman
Committee on the Judiciary

United States Senute

224 Dirksen Office Building
‘Washington, DC 20510

Dear Senator Leahy:

T have known Judge Pickering for 30 ysars and I have been an active Democrat in
many political campaigns in this state. It has been my privilege to work in the top
directive groups of several campaigns in Mississippi, including gubermnatorial, sepatorial,
judiciel end congressional races.

Even though Judge Pickering is in the opposite party, I have worked with him on

mavry isswes when be wae in the Senzte, 1 have observed his tremendous intellect and his
inexhaustible enapics in working for the people of this siate.

Judge Pickering has atways been fair and reasonable in his approach to issues
involving his constituency. He has been moderate and effective in his working for the
best interest of the people of this state. He treats all of the people with respect and he
advocatss Giguity and equality for ail.

= reputztion for honesty and inteprity 2nd
for equal © . 1 s confident that be will be en

e stonding S

I hope thay you egree with my recommendation and thet your committee will
report his nomination favorably and that the Senste will confirm his nomination.

John Baltar
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MARY BALTAR

39 MicLain Ct.
Jackson, MS 39211
Phone No. (601) 956-2400
Fax No. (G01)956-0974

Japuary 30, 2002

Senstor Patrick J. Leshy, Chairman
Commitiee on the Jodiciary

Unired States Senate

224 Dirksen Office Building
Washington, DC 20510

Re;  Charles W. Pickering, Sr.
Appointment to Fifth Cireuit

Dear Sepator Leahy:

Becausge my mother, father, brother and I were close long-time personal fticuds of
the late 1. P. Coleman, Fifth Cirouit Court of Appeals, I feel that I know what 15 expected
and wanted in the person thet is appointed to this important posidon.

As general manager of one of the largest convention hotels in the state of
Mississippi, located within six blocks of our state capitol, I have bad the opportunity to
meet and observe many dignitaries of our great state and our great nation. I have met and
obsarved Presidents, Vice-Presidents, U. S. Senators, Congressmen, Judges, as well as
owr State Officials and Legislators for the past thirty years.

Ten yoars agd, it was pecessary for me o file a sex discrimination suit ageinst my
employer., Knowing that Judpe Chatles Pickering was sclected to hear my sex
discrimination suit, I elacted to not have a jury. Knowing that Judge Pickering was an
honest 24 £.ir tnan, T felt blessed and quite comfortable when he was chosen to be fhe
Judge hewiing my complaint. Bven though I fmew thet Judge Pickering was wll
dcquainted with my employer, 2 male, 1 felt that he would listen to both sides and make &
fair decision for both.

During the months and months of negotistions, Judge Charles Pickering always
wmade sure that I was treated with the utmost regpect. At titnes, that was a very tough job.
Judge Pickering made sire that "Big Business' never took advauntage of me because I was
a woman entering middle age. I was fired in retaliation for filing suit and Judge Chatles
Pickering felt my pain when I found it difficult to find another job 33 & result of my filing
2 necessary complaint. .

T fasl that T am well qualified to recommend to you, Senator Leahy, and your
committee, Judge Charles Pickering for the position of Fifth Circuit Court of Appeals.

Sincerely,

‘:33&5.\«

My BaYtar
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Oclober 25, 2001

Senator Patrick Lezhy
“Chalman of Senate Judiciary Committee
U. 8. Senate
224 Dirksen Office Buildling
Washiagton, D.C. 20510

.Dear Senator Leahy:

 am an African-American citizen of Joties County, Misslsslppi and reside
in Laure!. [ heve known Charles Pickering all my life. His father and my father
-gresy up together and played togethar as children in the Hebron community. |
pasior the New Homar Missionacy Bapbst Church in the Rose Hill communiy and
aﬁo!ok wit the pasto.qi duties af Sweel Hope Missicnary Baptsi Church in
Laurel.

"1 have always known Judge Pickering to be 2 fair_man that offered help to
many individuals regardless of thelr beliefs orrace. He is an open-minded
person and has a reputation of being accessible to all individuals. He has started
a local program to try to positively Influence the young people of the Afiican~ -
American community n Jones County.

He iz .an understanding man who believes In the enual nghts of alt people.
Without any hesitatlon, [ urge the conﬁrmauon of Ju\‘ca P:c:kenng fothe postto

which he has been nothinated.
R Sincerely, J )

Rev. George L. Bzmes

2939 Carter Aveqnue

Laurel, MS 39440

Home phorie: (601) 426-0485
Business phone: (601) 649-3651

<c: Scurtor Orrfn Keec::
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Qerober 18, 2001

Ironomble Jodra Charies Fickering,

T e witing This letter out of gratitude for all you have dons for my
family and me.
F‘mofal!. I weant you to know that I bave leamed 2 valuable fossaa
that Y sm working to instil] in my children, Ashley and Robert. That Jesson is:

ALWAYS dowhatistight, oo Tictier-whist, ¥ doesat-matterwha might
tell you 1o do wrong, if you know it is not figlt, DON'T DO IT!

Seeond, ft bae b krwughnnmeawﬁmym,kbmﬁ&vmgm
different Loein surperiss 20d v oIF hzving numerous bospitalizstions end
surgeriés s well. But, thnks to God and my Simily, I Leve been sble to
ELEY BIVE.

L&sgbutmt!ast,thaum:!usbmughvu:ﬁmﬂydoww

Wy busband, Feoell, bas changed ia sx=ay positive ways, He bas fouod God
s"ftakeam cleesés e rocoived certificotes o better bimedfepd
immprove a‘::;mf:tagﬁ%&c&%hcuhmhc*' These
chinges sitpesiod by wyvelf my ekl g i or L Intheway
h:mmmummwhhpwple,msﬁmﬂyindudd I also know rom speaking
0 other prison wives that fic as been a pasitive inflvencs onothers.  He
hasusad bis fucarcerztion time 1o fmprove Hmself, not just wasted ime.

I wasx yoa w kunowvhar T heve & good job, with s proad eo: pany sod bhave
pravmmdfmbcaquaﬁﬁed,hdwwhngunplnyea,mwmgﬁ'omded:m
sentor elerk in'just one year. Y am elso trainiig peaple in otr office and
in other Jocetiens of our company.

Soggpie, T ot Sack you for your pertie s Vel oide end Jorn

usmmywm your thoushduluess and just consideration is greetty epprecizted ead
will pever be forgomen

Stoperely, | .
,QL/\ (. Boouest— P“”“‘VE}}
AngslaBnrnc;t . i ocT 25 -

%46 SR
(TR A ,‘.,AE.
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Ocober 25, 2001

Senator Putrick f. Leahy,
Chairman Jedickory Comuitice
United State Senatc

224 Dirksen Building
Washingion, DC 20510

Re:  Judge Chacles W. Sikering, St

Drcar Seontor Leahy:
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MANING ATSORLSS;
$OST OFPICE BUX o8
JACKSEIN, MISSISSIPPE 39205 0096

WERSTTE: wwweblserlzenavne

KICHAKD T. BENNETT”
*JOSER 1L LOLTERHOS
PAARCUS 8. WILSON
JOHN L PANNYEK
LIAKLLS FF BARRIUZ

Tam very pleased to send @ leter of recommendation in hehalf of Judge Charles W,

¥ ikering, St., for your consideration us 2 judicizl undida:e for the Unii=3

Appeals for the Fifth Cirevir,

1 Swates Court of

Tt has been wy great pleasure 1o know Judge Plckering for over 35 years, and [ can
reedily toes 5o his characier and fitness for this position.

Yhevealsohad an oppamxmty to work very closely with him on a professional basss

and have found bim @ be of the highest integeiry.

Over the yeats, [ have pbserved that he has atways demonstrated an unusual degrec of

- sensitivity and undctsmndmg toward cthers. As & United Stutes Federal District Judge for the
Southem District of Mississippi since 1990, his judicial character hes been beyond topraach

. while demonstrating a kees sense. nfnghl and wrong

TLg oy ternyy e Dreridens

€ The Mlssiesippt Bar (2000-2001), Judze Pickering
with 2l types of people and everyone Knows you ean

Although Judge Pickering's many achievements and consributlons to the judiclary and
legal profession are 100 numerous o mention in this fetter, there i no doubt thet fic is a man
whn possesses sotne of Hife's greatest qualities ~ thoughtfulness, humor, madesty, common
sensc, aod & profound knowlsdge of the law. His personality, tcmpf“"a«'n cad disposition

also ser hirm xpart 85 2 judicia] candidate.
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SutSER & WILSON, BA,
TSenator Patrick J. Leahy
October 25, 2001t

Page 2

wring has been and co g 3o Lol L

Simply put Lebe s ¢ SRS
~yut & doubt, would comtinuc to be 8 credit to our judiciay,

profession and i Lo, e,

I am extremely proud to Trave this very special person es my friend and unconditionally
recommend him (0 you.

Should you need unything further conceening this recommendation, please contect meo et
your convenience,, .

Sincerely,

,1’//1‘ « T e .

Richard T, Bennett

RIB/e -
oo Szumiar Orrin G. Bateh -~
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BrackwreLL &« WiHITE
ATTORNEYS AND COUNILLIORS AT LAY
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BRIl bw_ atyn@iatiy e,

Hon. Pattick J, Leahy

Chsittnan, Commitiee on the Judiciary
United States Senate

224 Dirksen Senute Qffice Boildipg
‘Washingion, D.C. 20510

Fe:  Judge Charles W, Pickering, Sr.
Dear Scnator Lealiy:

This feiter is to urge & favorsble repott of the Senate Judiciary Committec and confirmation
by the Senate of the nomination of Judge Chades W. Fizketing, Sr. to the Fifth Cireui{ Court of

Apprda §heve xnown Charles Pickering since 1959 and have kasd tne nppor“mity’w observe him
clesciy both as ¢ Kllow atiomey | end s{ncc 1990, in the servme he hag rendered gg aUnited Sws

exhibited s Leen SCnsc of fairness and equity o2 el his undertelings. Becaus
individual with whow be deals, he would #dd steture (o an elready d:.sh
nomiz H :mxi.

Judge Pickeling was avespected end successful fawyes whe pnmanlyrsptmentad p]amhf&
Curing the course of his fezal camper. Heh ped countless individaals, tich wnd poor, black and
whitc, mnal¢ and female, Republican and Demnacyet, during his years. asa Jawyer. This fect wasneyer
motcevidens than upon the occasion ofhisinvestinwe as 2 United States stmctludgc,whe.m : plc
from ell walks of lifc carné 1o pay their respects to this man. To my way of thinking ore ©
highest accolades for an attomey isto b coumzy fawyer beloved jn 2 community In Wwhich on:
mmade bis home. This kind of high rcgwi in which he is held s evident in Cherles Pickedog's
comus iy snd throvghout the arces fu Mississippi where his influcnce hes extesded.

s Hddeny ;«':How dog Danscorst 1 can assure you that Chades Pickering is & person who
places principles before party politics. Before he was pamed i the bench he was = swunch
Republican, but bis decisions as = jrdee Ly been based on law, not idealogy. He Is complotely
trustworthy. As apersonof corscicnoe, he leadsefforts toward racial reconciliation in our state, His
coneern for disadvanteged chlidzen, women, and those in povertly has Jod him to serve in his
horastown of ;A!xxcl Mzssiss!ppi in & group of volunteers dedicated to sesist such individuals and
families,

@Mﬁ.«)ﬁdm
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Judge Dickering Is e scholar of the low aad one well o =ed in fighting in the trenghes
forthe rights of individuale, Bus-. to give it another rmeans of expression, elevation to ths Feders!
beneh has not altered his concewn Jor his fellow man one jota. Because he has v od in all three
“.ranches of government during his public cateer, ke hag uniqu: fasight us a fudge. Thate to lose his
on the District bes. B, bt the Pifth Circuit will benefls from Lis bume "y and Jifclong observation
of the Golden Rule. ’

Several yeurs ago I bad the opportunity to serve as president of the Mississippi State Bar
Association, which put me in touch with hundreds of lawyers around our State. It happened to be
the same year duging which Judge Pickering’s nomination to the United States Disttict Court andthe
ensuing confirmation process ocourged. Jawyers#ll overThe slale expressed suppor! fot their fellow
attotney being selected for the Foderal bench. 1 never brard one nogative comment about Chardes
Pickering during that Grme, and by his service on the Court hie has continued to heold our edmiration
and cenfidence. [ hopethe Senate will oxpedite his conlimalion. .

; zppricizte your service to our nation duricg: thess wyingtiraes. The people of this country
sre ity strengsic eand alf of us are unifed in owr prayes snd support for you and all other leaders of our
country. .

With best regards,

Very truly yours,

Lewiurd &, 5

LABGb
cc:r SepatorOrin Iatch

SIRIPERSONALLARY, stiers STaedy e 1986-0] 3
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BILLY McGEE
SHERIFF
FORREST COUNTY MISSISSIPP!

F. O, BOX 747 HATTIESBURG, MISSISSIPPI 39403

October 30, 2001

Honorable Patrick J. Leahy
Chairman, Commiliee on the Judiciary
United Eizles Senate

224 Dirksen Office Building
Washington, DC 20510

Subject: Honorable Charles W, Pickering, Sr.
Dear Senator Leahy:

It has been my privilege fo serve as the Chief Deputy Sheriff for Forrest County,
Mississippi, since the year 1992, and 1wish to take this opportunity o comment regarding
the nomination of United States District Judge Charles W. Pickering, Sr. to the Untied
States Court of Appeals for the Fifth Circuit.

| have been involved in faw enforcement for approximately 23 years and have had
the privilege of holding the highest office that an African American has held in faw
enforcement for the Forrest County Sheriff's Office. 1 would {ike to express my opinions
regarding the nomination of Judge Pickering. The assistance that Judge Pickering
rendered when he was County Proseculing Attorney of Jones County, Mississippi e the
Prosecuting Attorneys in Forrest County, Mississippl during the unprecedented trial of Ku
Klux Kian members for the murder of Vernon Dahmer, Is nosimall accomplishment, Judge
Pickering demonstrated his dedication to the unbiased and unprejudiced administration of
law and his epplicetion to not only African Americans, but others as well. That trzit
continved afi~-hi sintmient to the United States Dristrict Court for the Southem District
of tississizpi. | heve f.:d the opportunity fo observe Judge Pickering during his
administration of the United States District Court, which slts in Hattiesburg, Mississippi, and
have also had the opportunity to testify on numerous occasions in his Court, He has
always demonstrated a policy of not only “fairess” and one of "upholding the law” as it
applies o all persons, but he has been particularly careful in preserving the rights of all
prisoners, including African Americans who sought to pursue remedies in Judge Pickering’s
Court.

TELEPHONE A.C, 601-544-7800
FAX NO, €01-544-6182
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Senator Patrick J. Leahy
Page 2
October 28, 2001

{ can say without reservation, that the elevation of J1dge Charles Pickering {o the
United States Court of Appeals for the Fifth Circuit, will be an asset to thal-Court and wili
provide the Fifth Circuit with a new member who will continue to uphoid the rights of all
citizens or individual, either civilly or criminally. | hope thatyou will respectfully confirm his
nominafion as a member of the United States Fifth Circuit Court of Appeals.

Sincerely yours,

harles Bolon

CB

cc: U S, Senator Owin Hateh
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McMAHAN & BRINKLEY, P.A.
Attorngys and Counvelors
€08 WEST PINE STREET
POST CREICE BOX 31
HATTIESBUREC, MS 35403-0031

M ALEX BRINKLEY : {501 544.8580
FAX (£01) 5445745
Shelia D. Prout, Legal Assistant
Of Counsel -

MICHAEL B. MAMAHAN
January 23, 2002

‘Senator Patrick Leahy

Chairman, Committee on the Judiciary
United States Sennte :

224 Dirkson Building

Wasghington, D. C. 20510

In Re: Charles W. Pickering, Sr.
Dear Senator Leahy:

1 have practiced before Judge Pickering and in his court for many years, I
understand that Judge Pickering has been criticized somewhat for bis handling
of prisoner’s rights cascs in his court.

Upctt hearing of this criticism, it reminded me of & timme not so long age when
Judge Pickering asked me w do a faver for the cowrt by acting as advisory
connsel for a prisoner who had filed a civil rights case against a local sheriff’s
department and a Mississippi county jail.

Although Judge Pickering did not have the authotity 1o appuoint paid counsel,
he asked me to do this, pfo bono, to make absolutcly surce that the prisoner’s
case was properly prosecuted from a factual and procedural standpoint.

This was a prisoner who had been convicted of murder and was serving an
extremcly long, if not, life sentence and even given the fact that prisoner’s
. rights cases ere not extresm<ly popular in this part of the country, Judge
Pickering was conscientious enough to want to make sure that this prisoper’s
rights were fully protected,

Based on my experienice with Judge Pickering, I believe the criticism be is
receiving regarding his handling of prisoner’s rights is not well founded.

Sincerely,

HAB/sdp .
cc:  Senator Orrin Haich
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Reply: Pascagoula
Octaber 25, 2001

Senator Patrick J, Leahy, Chafrman
Committee on the Judiciary

United States Bonate

224 Dirkson Office Building
Washington, DC 20510

RE: Nomination of Judge Charies W, Pickering
Dear Senator

Iyrien in oy

Cauwt of Appeals,

1 have clerked for a Justice of the United States Supreme Court, been President of the
Mississippi Bar and am a member of the Ametican College of Trial Lawyers, of which L am

pest State Chair. My litigation oxpedience in federal courtwill, in s few months, coverforty
Yearg. )

vt of Judpe Charles W. Pickering's nontination o the Fifth Cireuit

Trying cases in federal court throughout south Mississippi, for €ie most part, T have
tizd pecasion to be on Judge Pickering's docket 2 number of fimes. Others in my office have
glso eppeared before him,

My experiences before Judge Pickering have always been of the highest quality, He
is thorough and knowledgeable, always has & good grasp of the roatters before him, and outs
right through to the real issues. He has always been courteous and professional.

His intellect is ontstanding, and, therefore, ﬁis opinions are well-writien and clear,
As an appeliate judge, his written opinions will, I believe, provide clarity and goidancotothe
bench and bar.
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Senator Patrick J. Leahy
October 25, 2001
Page Two

Without reservation, T 2d8 my recommendation that Judge Charleg Pickering's
nomination be approved.
Sincerely,
Raymond L. Brown

RLBftmr

cc.  Senator Orin Hatch
Rt et ehy] 2250 e
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BUSTIN LAW FIRM

109 FAIRFIELD DRIVE, SUITE 109
HATTIESBURG, MISsiSsiPr 38402 CAROL ANN ESTES BUSTIN
TELEPHONE (801) 2686551 ATTORNEY AT (AW
FACSIMILE (601) 2686771

January 28, 2002

Senator Patrick Leahy, Chairman
Committee on the Judiciary
U.S. Sepate
224 Dirksen Office Building
. Washingion, D.C, 20510

Re:  Judge Charles W, Pickering
Dear Senator Leahy:

1 am writing to offer my most enthusiastic support of the nomination of Judge Charles
W, Pickering for-the U,S. Court of Appeals for the Fifth Circuit. Ihave hed the privilege of
practicing before Judge Pickering for nearly ¢loven years and have always found Judge Pickering
to be fair, prepared, and bonest, Even in my first months of law practice, Judge Pickering treated
me with the same respect and dignity as my more scasoned peers. Judge Pickering has always
encouraged me to be an attomey of integrity and intellect.

My cxpericnce with JTudge Pickering has teken place in both the federal civil end criminal
arenss. In civil matters, I bave found Judge Pickering to be impartial. I bave been most
impressed with his ability to move his docket and 10 work tirelessly with all litigants toward the
right resolution of each case. He is always well-versed in the issues presented to him, obviously
independently researching pending jurispredence and giving all parties a fair chance for their day
in court.

1 have also had expericnce with Judge Pickering in the criminal area. I have found Judge
Pickering to be an excellent and fair criminal jurist. Most recently, I represented an African-
Americm twenty-year-old male brought before the Cowrt fot sentencing on a possession with
intent to distribute drug charge, My client, a fitst-offender, did not have a high school degree and
adroiiod to drug uss since ¢ 32 8. Judge Pickering expressed concern for the future of my client
and & desire to assist him with improving his life. Judge Pickering granted a reduction in the
sentencing guidslines offense level in excess of the reduction recommended by the U.S. Attorney
and pre-trial services officer and imposed a sentence within the lowest 10% of the guidelines,
thus enabling my client to qualify for several rehabilitative opportunities while incarcerated.
From the bench, Judge Pickering praised my clieat’s acceptance of responsibility and substagtial
assistance to the goyernment and encouraged my client in his fisture endeavors. Ibelieve my
client's sentencing experience with Judge Pickering may have beep a positive lifechanging
experience for the defendant. :

Ilook forward to hearing about continued progress toward the confirmation of Judge
Pickering for the Fifth Circuit.

Sincerely,

Carol Ann Estes Bustin

CAEB/bb
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October 25, 2001

Honorable Patrick J. Leaby

Chairroan, Committee on the Judiciary

Uraited States Senate

224 Dirksen Office Building

‘Washingron, DC 20510

“Presr Senstor Leahy:

Thaye beea prasticing law forover 20 years and hove tried cases in many Federal Disteict
Courts, -

I had the opportunity to try B case befork Judge Charles Pickering, Sr., which involved
many complex foders] issues. Judge Pickering, St., showed astute insight and was falr in his
Landling of some oftea very difficult issucs. He sbowed exceptional judicial teroperament.

. Istrongly support and beliove Yudpe Pionering, Sr., would be a firstclass addition th the
5% Circuit Court of Appeals. -

Very uly youss,
GOODMAN, CHESNOFFR & XEACH
7

" DavidZ off, Bsq.

il

foleH Senator Orrin Hatck
Judge Charles Pickering, Se.



TS, Senate should confirm judge

Aip in the days immediately following the Sapt. 11

Despite the flurry of Caps i
ng back into the halls of power in the federal povernment

attacks, partisan wrangling

Key Democrats in the U.S. Senate - as they did in the recent confirmation hearings for
newly-confirmed U.S. District Judge Mike Milis of Aberdeen —- are delaying the confirmation of
current U.S. District Judge Charles Pickering to the 5th U.S. Circuit Court of Appeals in New
Orleans. The court hears appeals from Mississippi, Louisiana and Texas.

Senate Democrats seek an additional review of Pickering's record on civil rights issues since the 5th
Circuit represents states with high minority populations. Perhaps such review is legitimate. And
Democrats appear to be reacting to the delays with former President Clinton's judicial nominees
when the Republicans held the majority. That's just politics.

But Mississippians know Pickering as an intelligent, fair and decent man with a strong commitment
to civil rights jssues and equal protection under the law. We believe he will be a fair, responsible
appellate judge.

The Senate should quickly and solidly confirm Pickering's well-deserved nomination to this
important post.

ORI

“Flistes gommman: (S5 CAREERS

Copyright © 2001, The Clasion-Ledger,
Usze of this site significs your agroement ta the Terms of Servige, We weleome your commenns, Jimail us.
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r Pickering has clean record on race issue
Search

Few Mississippians are surprised when 2nd District U.S. Rep. Bennie Thompson
aligns himself on national political issues with the Congressional Black Caucus.
Enter o or mora words Where else, pray tell, is Thompson to go in terms of political alignments?
It is also wrong to criticize Thompson for being a loyal member of the
Democratic Party both in Mississippi and on the national scene, He is dancing
with those wha brought him to the dance — something Republicans do as well.

Thompson likewise can't be criticized for holding Bush Administration
appointments to the federal judiciary as legislative hostages in the very same
manner that Republican congressmen held hostage appointees of the Clinton
Administration.

It's not even plausible to knock Thompson for holding the Sth U.S. Cireuit Court
of Appeals nomination of U.§, District Judge Charles Pickering of Laurel in
legislative limbo based on the question of race — for Southern white politicians
made a virtual sport of that practice in the 1960s and 1970s.

Neither is it a legitimate point of attack to criticize Thompson as-a liberal for
opposing the appointment of Pickering as a conservative. That's the way the
political cookie crumbles.

‘What racist record?

But what Thompson can -— and should — be criticized for is embracing the
congressional Black Caucus party line that Pickering’s public record in
Mississippi and his judicial decisions while on the federal bench in this state have
been in any manner whatsoever those of & racist.

There is no such record. Tt doesn't exist. Pickering's clean.

The people of Mississippi ~— black and white ~— know it. White conservative
Republicans, black liberal Democrats and everyone else along the state's political
spectrum know it, too:

Respected ¢jvil rights attorney Carrol] Rhodes of Hazlehurst has publicly praised
Pickering as has leading racial reconciliation leader Dolphus Weary of Mission
Mississippi.

© Yof2 145103 1329 AM
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He knows Judge Fickering testified against White Knights of the Ku Kl Klan
Tmperial Wizard Sam Bowers during his trisl for the murdes of clvil rights leader
Vernon Dahmer.

Fe knows Judge Pickering fought the Klan in Mississippi long before # was
politically popular or prudent to do so.

He knows Tudge Pickering hes lived his life as a devout Christian and one who
was willing to get in the trenches and work for racial reconsiliation because it's
right.

Knows better

Only someone who has had his head in the sand for the Jast 35 years or someone
ignoTant of Pickering's i and cereer in Misslasippi could ignore those
undisputed facts — and Thompson is by 2 long shot gullty of neither spathy nor
ignorance.

There is enough reaf racism in the world ~ and more particularly in Mississippi
— to make the political choice to cry "wolf' on the issue of race even more
repugnant and more disheartening,

The 5th U.S. Circuit Court of Appeals needs a judge with the record on racial ©
faimess that Judge Pickering has eamed over the course of his fifetime. He has
proven to the people of Mississippi thet he is fair, compassionate and qualified to-
serve. o .

. Tt's rather sad and rather telling that in light of Pickering's impeccable record;

Thommpson could nof bring himself to forsake partisan politics long enough to
step up to bat for a fellow Mississipplan who deserves his help.

B gong snis arsichs 25 9. postsard

k2
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Pickering - The Clarion-Ledger Page 1 of 1

Pickering
& Are Baptists not qualified to serve?

he protracted 5th U.S. Circuit Court of Appeals confirmation proceedings  Record Intact
for U.S. District Judge Charles Pickering in the U.S. Senate has centered
on two fronts. ® ODespite withering attacks

on his personal religious
beliefs by special interests

There is partisan foot-dragging by Senate Democrats incensed over what groups, U.S. District Judge

hey believ del in th fi . el Chartes Pickering's record of

they believe were unnecessary delays in the confirmation of Clinton fairness, compassion and

administration judicial nominees by GOP senators. raCIa:le%uaHtv remains
unsullied.

There also have been vague accusations of racism tied to a law review article on miscegenation
penned by the judge while he was in law school. But this week, the political squabble took on a new,
more ominous tone.

Opponents from the National Abortion Rights Action League (NARAL) characterized the Laurel
Judge as an "ultra~conservative political activist" who they belicve could not sct aside "cxtreme
personal views in issuing judicial decisions." NARAL cites as evidence to support that belief the fact
that Pickering was president of the Mississippi Baptist Convention when it approved a resolution
calling for a ban on abortion in the early 1980s and his role as chairman of a subcommitiee at the 1976
Republican National Convention that created the party's first anti-abortion party platform plank.

NARAL seems to suggest that a Southern Baptist — simply by virtue of his or her personal religious
faith — is somehow disqualified from serving on the federal bench. That suggestion is nothing short
of religious bigotry.

Pickering's personal religious beliefs aren't relevant to his performance as a judge and in no way
should disqualify him from serving. The judge told Senate Judiciary Committee members as much
during his testimony and vowed to continue to follow existing federal law on abortion on the 5th
Circuil bench — as he has in Mississippi.

Civil rights leaders who actually know Pickering and have witnessed his life's example in this state
have consistently praised him as well-qualified and morally fit for service on the 5th Circuit bench.
Pickering's opposition comes from special interest groups who don't know him and who haven't to
date produced a single judicial opinion from him that supports their accusations of racism or religious
activism. If such decisions exist, where are they?

Pickering deserves to be confirmed for this judicial appointment. Continued fol)t-dragging by Senate

Democrats should be seen for what it is — partisan politics. But the tactics to which some of
Pickering's opponents are stooping to engage in that partisan battle are deplorable.

hitp://www.clarionledger.com/news/0201/26/leditorial.html 1/28/2002
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Pickering - The Clarion-Ledger

Pickering
» Record being wrongly besmirched

Fights over judgeships are highly partisan, so Scnate confirmation hearings in recent years have
become more of @ political circus than a serious examination of a rominec's qualificatiops.

That was true when Republicans controlled the Senate and is true now that Democrats arc back at the
helm.

It is certainly true in the case of the nomination of Charles Pickering to the — Integrity

5th U.S. Circuit Court of Appeals. ® U.S. District Judge
Charles Pickering is 2 persen
. - P . T gt F integrity who has a lon
Pickering, currently a U 8. District judge in Mississippi’s Southern Dhstrict, §n§‘d§tm;mw eord i

is being pilloried by liberal Democratic forees that don't want to add politics and faw

another Republican to the 5th Circuit and who sée Pickering's nomination ® He should be confirmed to
o . B serve on the Sth Circuit.

as a test case for upcoming votes.

That's the politics.

The man, howsver, is a different story.

Charles Pickering is a deeply religious man of the highest integrity. His political career prior to the
bench is solid when it comes to public service and leadership.

The claims by members of the Black Caucus that he is insensitive to minority and women's rights is
simply not bome out in his record. In fact, his political career suffered because of his stand against the
Ku Klux Klan in the 1960s in Jones County, whete he served as a prosecutor,

If senators want to oppose Pickering because he is a Republican and a conservative, that is their
political right.

However, they cannot opposc him based on his record on race in Mississippi.

Pickering is a capable judge and a person of utmost integrity who has cartied out his duty to uphold
the Constitution. He should be confirmed.

And, this...

+ Thompson's thetoric appalling

Mississippi 2nd District U.S. Rep. Bennie Thompson joined members of the Congressional Black
Caucus Wednesday in opposing Charles Pickering's nomination to the Sth U.S. Circuit Court of
Appeals.

As a Democra:, Thompson could be expected to oppose Pickering, a former state GOP chairman

bitp://www.clarionledger.com/news/0202/08/leditorial himl 2782002
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Pickering - The Clarion-Ledger Page 2o’}

backed by Republizan U8, Sen. Trant Lot How Thompson opposed him iy something clse
alogether.

Thompson crossed the line in using a brand of racial rhetorie that has seldom been heard in

M sippi sinee the 1960s. Thempson didn't stop at opposing Pickering, but eriticized any black
Mississippian who might support him a being a "Judas.”

Thompson was clected to represent the 2nd District, not as spekesperson for all black people in
Mississippi. Who is Thompson to declare what black Mississippians must belleve, lest they be
accused of betrayal?

There are black Mississippians — Democrats and Republicans — who support Charles Pickering.

For Thompson to say there should be some sort of racial litmus test is offensive. Such racially charged
rhetoric has no place in modern Mississippi politics.

Prisons

» Why such a push for counties?

Already struggling — with a $15 million deficit this year, down from $29 million with cuts to the
bone — the state Department of Corrections is now being hit with a bill 10 rob its budget for another
$1 million for county jails.

Senate Appropriations Chairman Jack Gordon, D-Okolona, defends his bill by saying county sheriffs
need to be paid what the state owes them, $20 per inmate per day for housing state prisoncrs in county
Jails,

Corrections Commissioner Robert Johnson says he is late on reimbursing counties with the cost-
cutting he has already done, but passing the bill will cause him to lay off 80 people, threatening the
seeurity of guards and communities where state prisons are located.

Why all this concern by state legislators? Why now, with the state strapped for cash in every state
agency?

Perhaps there's a clue in another "surprise bill this week to give county and statewide elected officials
a pay raise.

In the pay raise bill, also authored by Gordon, major beneficiaries would be county supervisors,
sheriffs, justice court judges . . . each county’s "courthouse crowd.”

Hmmm . . . the 2003 budget. Isn't that an election year?

The state needs to pay its bill with counties if it is owed. The state, however, should not be propping
up counties with the corrections budget.

5 send this :

ticle a5 2 postcard

http:/fwww.clarionledger.com/mews/0202/08/1editorial hitml 2/8/2002
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CLINE, LTD.
137 Jeff Byrd Road
Lavrel, Mississippi 39443-6136

January 25, 2002

The Honorable Patrick . 1ealy, Chairman
Judiciary Committes

United States Senate

Washington, D.C. 20510-4502

Re: Charles W. Pickening, Si.
Dear Senator Leshy:

As a long time member of the National Association of Cdminal Defense Lawyers and con-
sidered by some to be a "Yellow-Dog" Democrat, this letter may seemn fo be a contradic-
tion. My memberships zlso include the Southern Poverty Law Center, the Georgia
Justice Project, the New Orleans Innocence Project and Amnesty International. But this
letter is not a contradiction.

crwp!y, this letter is to emrsss my support for the nomination of my fiiend, Charles
Pick ermg to ﬁxe Umted States Coust of Appesls for our Fifth Circuit. It has been my
k“ e Pick mng for over fifteen years, both personally and prof“ssmn-

1 s knowing membels of bis To suy thes Judge Pickering end
I agree on every issue would not be correct. To say 1 have agreed with all of his decisions
from the bench, would not be honest.

However, this is not what a judicial office is about. J.can say without reservation that
Judge Pickering is feir, impartial and keeps the Jawyers appearing before him "on the
mark”. Thereis no excuse accepted for Jack of preparaﬁon or professwnahsm before
this judge. As to bis personal character and ethics, in my impression, they are sbove
ch. This mrv have burt him somewhat in this process of this nomination, as
“herd w Den it comes 1o the cagons required of a judicial official. In shert,
ot practice "situational ethics™.

Frankly, it s tay bebef that 1o be subjected to 2 one of two issue Htmus test for efevation
1o & major judicial post would invite chaos In our judicial system. It is also my belief
that those individuals and groups who promote these litmus tests, (which is their right),
have their own agendas and interests that often exclude all other opinions, And, too
oflen these agendas are made without full knowledge of the,md.mduals and facts that
ere affected. This is not what the law js ebout. *)
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The Honorable Patrick Leahy
Japuary 25, 2001
Yage Two

For this reason, I have enclosed two recent items from the Jackson Clarion-Ledger

for your review. Having personal knowledge and realtionsbips with each of the Miss-
issippi commentators, I know that each person also does not agree with Judge Pickering
all of the time. But as to respect for him, snd personal knowledge of what Judge
Pickering has accomplished over bis life, the opinion is unanimous, Charles Pickering
will be an outstanding Cizenit Judge., This is-what is truly important.

In closing X request 2 speedy héaring 4nd proper confirmation of Charles Pickering. He
is an outstanding person, has'been an outstanding lawyer and jurist. He has been a true
credit to the Laure] commmunity. He will make an outstanding Circuit Judge.

Thank you,
e L, C"/\

LEE W. CLINE

Enclosures
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Tanuary 17, 2002 Bax (601 355628
Honorable Patdok J. Lealty
Chairman, Commitise on Judiciary
United States Senate
224 Dirksen Office Building

Washingron, DL, 20510
RE:  Judge Charles W, Pickering, Sr.
Diear Senstor Laeshy:

I am writing to you on behalf of Judge Pickering whose confirmation bearing will be
coming up based upon his recent pomination, to the Fifth Cirauit Court of Appeals,

For the past sixtcon (16} years I have represented numeruus people charged with various
types of criminal conduct here in Mississippi and have gppeared before Judge Pickering, both
from a setzined status and pursuant to the Criminal Justice Act, These clients carve from alt types
of backgrounds, but, unforiunately, the majority wore minorities,

In every case, despite the allegations, Judge Pickering has shows compassidn,
understanding, professionalissm and total fsimess. Because Judge Pickering hmself actually tried
cases before coming 10 the bench, he does pot stuply “rubbet-gtamp” what the governmant andfor
defense wants to do, but, examines closely all aspects of each situation,

From & Jocal perspective, we will lose one of the best UL S, District Court Judges,
however, a greater number of citizens wilj be better served by his appointtnens to the Appellate
Court, where he will be able to address larger issues, and assist more people.

Theretore, Twould respectfully urge you and your eomumittes to confirm this b,
nzl, cornpassionsde end exporienced tris] Jurlge o the Fifth Clreuit Com

If ] can provide any additional information, or testimony, please let me know,

incerely,

o TR

MC/sg
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February 1, 2002

"Honorable Patrick J. Leahy
Chairman, Comminies on Judiciary
Vnited States Senate
224 Dirksen Office Building
Washingion, DC 20510

RE: Confirmation of Honorsble Chatles W. Pickering, Sr.
Dear Senator Leahy:

1 am writing you on behalf of the Honorable Charles W. Pickering, Sr. who
has been nominated by the President of the United States for a position on the
United Stajes Fifth Cireuit Court of Appesls. T am writing in particular
separding the following esse; Britton Mosley v, Mississippt Department of
Corrections, US Diswict Court fur the Southesa Distriot of Missie: ippi Ceuse
No. 2:98CV357-P-G, Irepresented the Plaintiff, Britton Mosley. in that case.

Inn order to réecommend Jodge Pickering, I necd to advise you of my past
sssociatic . with him. In the early 1970 I served in the Mississippi
Legislature ¢ 8 young lawyer, just out of law school. 1was a member of the
Mississippi House of Repregentatives. Judge Pickering was e practicing
Inwyer ir (he Laurel ares and served in the Mississippi State Senate. He end
sh other et ¢ casusl basic only. We are not good friends and Y have

caetwith T pinee that time, unti] the tris] of the above reforenced

Very frankly, | was somewhat apprehensive about trying a case before Judge
Pickering. Iknew his political ideology was Republican and he was very
eonservative, I have been 2 “yellow-dog" Democrat all of my life.
Notwithstanding our difference in political philosophics, T was pleasanily
surprised with the manner, professionalism, and faimess with which Judge
Pickering conducied the trial of this jawswit,
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February 1, 2002
Page 2

My client made numerovs allegations sgainst the Mississippi Department of
Corrections, but simply was unable fo substantiate sarmc with sppropriste
witnesses. 1 felt that Judgs Pickering allowed the case to go to the jury when,
i fact, there was really not enough proof to avoid a judgsment as a matter of
law. Even though Judge Pickering did allow the cese to go to the jury, they
found for the Defendant, It was stmply a matter of not being able to prove the
allegations made by my client. The case was so poor that 1 did not participate
in any appesd, although I prepered the sppesl Notice apd documents for Mr.
Mosley, Whether he has appealed that 10 the Fifth Circuit Court of Appeals,
Idonotkmow. Jn this limited experience in Judge Pickering’s court, I was
treated professionally, courteously, filrly end I feel my client was treated the
same,

I received a call from the NAACP in Weshington. 1 gave them the same set
of facts that | am relating fo you. Likewise, you should be aware that M.
Mosley requested the Unfted States Justice Department, through the Federal
Turesuof Dives ontes condust en examinstion of the fucts which gave rise
fo his civil guit prioy to wy invelventent with him, My understanding i that
. Federal Bo:sao of hvestip: o found o proballe cause Cwer s fileg?
potivities ug it velated to Mr. Mosiey's clajms.

I thank you very much for your attention to this letter and I hope that Thave
helped you partially set the record stesight ae H relates to the above referenced
lawsuit end Judpe Pickedng’s hindling of same.

RW!y yours,

é%’m{//i Al
ch

|
acl D, Cooke
MDC/dpd

s¢;  Honorsble Charles W. Pickeoring, Sr.
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October 29, 2001 "
Honerable Patrick J. Leshy
Chairman of Comnmittes on Judiciary
United States Senate
224 Dirksen Qffice Building

Washington, DC 20510

RE: FHonorable Charles W, Pickering
United States District Judge .
Confirmation to United States Fifth Circuit Court of Appeals

Dear Sepator Leahy:

As = friend of Charles Pickering for more than 45 years 1 am pleased to recommend
Judge Pickering for confirmation to the Fifth Circuit Coust of Appeals.

As a practicing sttomey and now 2 sitting judge he has constantly adhered fo the
highest principles and traditions of our legal profession and society in general.

Jodge Bickeiag has that spyecial dedicetion and fundaments] responsibility fo botlithe
legal profession and the public, and itis manifested through his leadership and gervice.

Thave always been impressed with his quiet dignity and his sense of faimess, ethics,
cering and principles that guide his fife. In his service to onr profession, his church,
community and state, no one has ever been 1o poor, his or her circumstances too bumble,
to merit fudge Pickering’s fidelity and concem.

{o Bie entstanding career es 8 lawyer, judge, church end eivic lceder,
Y 3 time 1o be o busband, ¢ father end a lovieg and cexing
pex He repre; sese profegsions], civic and family virmes et we hold out
to the public as representative of our profession, as we struggle to restore public respect and
esteern for the legal profession.
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October 29, 2001
Page 2

He is most deserving of your confirmation to the Unired States Fifth Circuit Courtof’
Appesls. :

Should you have any questions, please do not hesitate to contact mae.
Respectfully yours,

Frank 0. Crosthwait, Jr.

Past President Mississippi Bat
Past Member of Bonrd of
Direotor of American Judicature
Society .
Life Fellow American Bar Foundation
FOCjnde
Enclosure

co; Honorsble Omrin Hetch
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November 13, 2001

The Honotable Patrick J. Leahy
Chairman, Cormittee on the Judiciary
Uniwed Steics Senate

224 Dicksen Office Building
Washingten, D.C. 20510

Re:  Normination of the Honorable Cherdes W, Picketing, St
Dear Mr. Chaipman:

T am writing in support of the nomination of Judge Charles chlumng 10 the United States
Court of Appeals for the Fifth Circuit,

First, however, I wamm wmmend your Cormmittee for its thoughtful, delibecate and -
careful revicw of nomt %ﬂclmmthazsomchncmwsﬂy
eriticized the Committee for xly dc!aymg, dicial norainations, I would hope that you
would continue the cerefal process of reviewing these pominetions cven though irmight wke

o hen some vl Hie,

T gor to know Charles Pickering in the mid-70's when ¥ co-managed the Carter campaign
in Mississippi and thercafter served es Chalrman of the state Democratic Party. Judge Pickering
a1 that time wag active in the Republican Party. Although I had substantial disagreements with
JFudge Pickering over his political philasophy, I found him to be & person of high mora! ehatacter
and integrity who was completely honest and straightforward despite our adversarial positions.

After serving my seatence as Chairmarn of the state Democratic Party, I became actively
engeged in a civil fitigetion prcrice representing primarily plaintiffs in personal injury litigation.
Bince his eppointment to the bench as United States District Judge for the Southetn District of
Tijssissippr, Judge Pickering has won high praise from membets of the plaintiff as well as
defense Bar for his faimess, eveohandedness and t, He is truly onc o those
individuals whose level of infegrity and commitment to the judiclsl systera has corapelled him to
lay aside his past political views and render feir and impartial justioe for all ' who have appeared
- before him. I venture to guess that you will not find a single instance of any attorney er litigent
whohasappwred before Judge Pickering who wﬂsaytha:ﬂmymmtmsmd fairly and
fmpartially in his Comrt.
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The Honorable Patrick J. Leahy
Wovember 13, 2001
Page 2

Since 1 have not yet turned in my partisan badge as Judge Pickering has, | have some
reticence in voicing support for » nowminer of a Republican President. 1feel, however, that if T
am going 1o be critieal as ] have been of some of the Judicial nominstions fom Republican
Administrations, T should, in a1l fximess, be equally outspoken on nominations of these who
have demonstrated fairmess and equality and respeet for the judicial system. Judge Pickering has
achieved that position in my view. I would strongly sge your Committes's expeditions review
and recommendstion to confinm Judge Pickering for the Fifth Circuit,

Sincerely yo
A
~ DamyE. Cupit
DEC:dnt
o The Honerable Orrin G, Hateh
The Honershle Thed Cochean
FAVPSTETLESDEOMCRERIN TR

L TOTRL PLES .



231

January 24, 2002

Honorable Patrick 1. Leahy

Chainman, Committes on the Judiciary
United States Senate

224 Dirksen Office Building
Washingtom; T2C 20510

Re:  Judge Charles Pickeding

Dhear Mr. Leahy:

These comments are to assore all who read them of my support for Judge Charles
Pickering's nomination. Imet the then attomey Pickering in 1968, when our community
a1 Jarge was in the midst of  crisis and needed the best possible guidance aod leadership
1o siep forward, He did, and found the way to start the lines of communication between
the races, for thee to begin talkdng and working together. Fiis forthrightness, dedication
axd concern for the commimity never ever gave Bse, in my opinfon, to anything that
wight or would cause you to doubt his dedication.

He encouraged active padticipation, your opinions and suggestions, ein. Attorney
Pickering’s influcace vasily flowed through the city, appropriately making known the
problems that needed to be addressed. T was part of that effort.

Finally bis eredits for advocating the promotion and upward mobility of mivority
eitizens is vaguastionable. He will bring great influence o our community.

Laurel Citizen,

Gusg ‘L’_)eLc:ach
LS8
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Tolephonet (203) 528-033%
Senator Patrick Leaby
Cheirman, Benate Judiciary Conanittes
224 Dirksen Senate Office Building
Washington, DC 20516

Sepator Orrin Hatch

Ranking Member, Sevate Judiciary Committes
152 Dirksen Setmte Office Building
Washington, DC 20510

Dear Sepators Leahy and Hatgh:

Last week, I read with amazement & one~sided story by AP roporter Jasop Strazinsg
¢“Bush Judicial sorinee Pickeving accused of false Senmic testimony”) that impiied that Charles
Pickering had intentionally given. fitlse testimony to the U.S. Senate Judiciary Committes during
his 1590 confirmarion bearing for a federal district fudgestip, Mr. Struziuso firther imphied that
Charles Pickering’s 1990 testimony fhat he had had no contact with the Sovereigy Conmission
was an =forr vo cover up his priox xole in that novw-defimct segregationist cormmission that
primarily investigated civil ights groups in the 1950s and 1960s. While Judge Pickering, s
current nomines to the 5% Circuit Court of Appeals, could nmrmpondm this ope-sided story, 1
wanted to take this opportunity to tell the other side of the Charles Pickering story.

First, the AP story reported that a Soversignty Commission docyroent staned thaz
Pickering was i a grouprof stare legishtors “who requested to be advised” about a group
orgmizing pulpwood workers in the siate,” some of whorn hanled wood to the Masonite
Corporation’s plami in Jones Countty, Mississippl, Whiat the AP story fhiled 10 meation was that in
1972, Foress Commy Was just emnerging from 2 bitter Iabor dispure at the Masonite plane whers
vfon members, who were also members of the XXX, shot into and bumed homes in the middle
of the night and brutally best 1p workers, As the former District Attorney of Jones County,
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Mississippi, I kew what Charles Pickering bad known in 1972, Indeed, n 1967, T fed a murder
charge agxinst reputed Klansman Vander L. “Duble” Lee, a member of the Woodworkers Unjon,
for a rurdes at the Masonite plant in Jones County. As a state Senator representivg Jones
County, Charles Pickering had every reasen to be consemed abeut further wdon violence

involving fhe Masonite plant in Jones County.

Second, the implication that Charles Pickering attempted 1o mislead the U8, Senats
Judigiary Committee in 1990 is hogwash. As any long-time resident of Miseissippi knows, the
mention of the Severeignty Commission, fstantly brings to mind its high-profile investigations
the 19508 and 1960s. Thus, by 1990, Charies Pickering could easily have forgotten a 1972
conversation with a Cormmission investigator that ossurred vears aer the Comunission’s heyday
and nvolved ro high-profile Commission activity,

Third, the impheation that Charles Pickering would try o cover up an | 8-year-oid
convergation with & Conuuission, employes dossin’t square with the same Charles Pickering that I
havs known for forty vears, This Is the same Charles Pickering who ss County Attorncy I the
1960s worked tirslessly with FBI sgents to investigate and prosecute violent Rlansman in
Mississippt. The same Charles Pickering whe iIn 1967 pa his and his family’s lives on the line by
personally testifying againet Sam Bowers, the Imperial 'Wizard of the KXKX, in the case dealing
with the murder of civil rights activist Yemon Dabmer. The same Charles Pickering who in 1977,
as a state Senator, voted to shut down the Soversignty Cormnission, and fbught against efforts te
destray the Commission’s records by vating for the only plausible alternative — 1o preserve the
Commission’s reconds and to make them public afier 3 mumber of years.

‘While Judge Pickering, in 1990, may bave forgotien an 18-year-old conversaifon, he has
nevér forgotten his duty 10 protect people of all races in Mississippt. Indecd, when f checked my
meynory by reviewng the court record on the 1967 case against Vander L. Lesg, the reputed
Klangroan whoe Wwas a member of the Woodworkers Union at Masonite Corporation, I discoversd
another signaturs T addition 1o mine on the affidavit supporting the murder ndictment —
“Charles W. Pickering” That's the other side of the sfory.

Spcerely,

W. 0. “CHET” DILLARD

gl BELY

e L
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KENNY MIGNECO:

Janmuary 23, 2002

Honorable Patrick Leahy, Senator
Chairrnan, Cotunittec of Judiciary
United States Senate

224 Dirksen Office Building
Washington, D.C. 20510

Re:  Charles W. Pickering Appointment
to U. S. Court of Appeals
Fifth Circuit Confitmation Hearings

Dear Mr. Chairman Leahy:

[t was my honor and pleasure 1o scrve with Judge Charles Pickering in the early 60's civil
rights strupgles in Jones County, Mississippi as a District Attorney. I was scquainted with bim
duting law school and have been privileged to work with him as his career progressed from
Couaty Attorney, State Senator, U. 8. District Judge and many other civic and professional
services he has rendered for the people of the United States.

During the civil rights struggle, being a native of Jones county, the resident sgents of the
F.B.L scemed to work closer with Charles bscause they had known him for many years before I
came to Jones county. Especially during the Dakmer case, when Special Agent Roy K. Moors
and gy petxdimeate ther agents were In the arca, Charles wotked as Laison with the
offices while I worked more with the state officers. He sttended the many moeetings when the
investigation was on-going resulting in the arrest of some 14 individyal Klan members.

Charles wrote the speech given on WDAM-TV, Laurel,~ Hattiesburg by Mayor Henry
Bucklew in an effort to stop the violence and calm our people of all ethnic groups. To my
personal knowledge he risked his safety to protect the public and to enforce the law faitly snd
impartially against the KKK. He was threatened many times and stood firm on many occasions
when it was necessary to etiforce the law.
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Our Jones County carcers were both terminated because of our stand; nz we both Jost
clection following our tenms as proscoutors. Later, we were both redeemed. My redemption was
being appointed Commissioner of Public Safety and recciving a letter of Commendation from 1.
Edgar Hoover. Charles wes appointed and confirmed by your commitiee a5 a U. S. District Judge
for the Southem District of Mississippl.

if there is dny person who has paid Bis dues for s stand on civil or criving] rights, #ts
Charles. As prosecutors we put the first blacks and wornen on juries in Jones County enforcing
the devision of our U. 8. Supreme Court.

I can personzlly attest (o the fact that he will enforce the United States Constitutiot ax
Idterprated by our highest cowt. He is of the highest motal character and the only member of the
Judiciary that T-have met who has received no advesse criticism for his private or public life.
Charles has elways stood tall for justice when very fow people would make a stand at all.

This recommendation comes from an eye wituess who fought in the treoches with him, Tt
would be a great loss to our federal judiciary if for any reason he is not conficmed.

Judge W. O. “Chet” Dillard {Rer)
Chancellor, Fifth Chancery Courn District
State of Mississippi

WOD/red

cc:  Sen. Orin Hatch
Sen. Thad Cochran
Sen. Trent Lott

The Clarion-Ledger
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CHARLES PICKERING:
THE OTHER SIDE OF THE STORY

by Judge Chet Dillard*

Yesterday, 1 read with amazement the ope-sided story by AP rpporter
Jagots Strazinso that ioplied that Charles Pickering had intentionally given
false testimony to the U.S. Senate Judiciary Committee during his 1990
confirmation heaving for a federal district judgeship. Mr. Struziuso further
impled that Charles Pickexing’s 1990 testimony that he had had no contact
with the Bovereiguty Commdssion was an effort o cover up his prior role in
that now-defunct segregationist comemission that primarily fnvestigated civil
rights groups in the 19505 and 1960s. While Judge Pickering, a corrent
nominee to the 5™ Circuit Court of Appeals, could not fespond to this one-
sided story in the press, I can.

Pirst, the AP story reported that a Sovezeignty Commission document
stated that Pickering was in a group of state Jegislators who ““requested ta be
advised” about a group orgenizing pulpwood warkers in the state,” some of
whom hauled wood to the Masonite Corporation’s plant in Jones County,
¥Aizsissippi. What the AV story failed fa mention was that in 1972, Jones
County was just emerging from a bitter fsbor dispute at the Masonize plant
where uttion members who were also métnbers of the KKK shot into and
burned homes in the middle of the night and brutally beat up workers, As the
former District Attorney of Joncs County, Mississippi, 1 knew what Charles
Pioketing had known in 1972, Indeed, in 1967, I filed a nuurder charge
against reputed Klansman Vander L. *Dubic” Lee, a member of the
Waoodworkers Unjon, for a murder at the Masonite plant in Jones County. As
a state Seyzfor representing Jones County, Charles Pickering had every
resoen b be e ed rhout further union viclence involving the Masonite
plent in Jonos County,

Second, the implication that Chatles Pickering attexnpted fo mislead the
11.8. Senate Judiciary Committee in 1990 is hogwash. - As any Yong-time

Pagejof 2
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resident of Mississippi kaows, the mention of the Sovereignty Comynission,
snstantly brings to mind its high-profile investigations in the 1950s and
1960s, Thus, by 1990, Charles Pickering could easily have forgotien a 1972
conversation with a Caromission investigator that oconrred years after the
Commission’s beyday and involved no high-profile Commissidn activity,

Third, the implication that Charles Pickering wonld hntentiondlly try 1o
oover up an 18-year-old conversation with a Cormmission employes doesn’t
souare with the same Cherles Pickering that [ have known for forty years,
This iz the same Charles Pickering who as Connty Adtornzy in the 1960s
saorked Srslessly with FBI agents to sxvestigate and prosecute violent
Klansman i Migsissippi. The same Charles Pickering who (o 1967 put his
and his faxnily’s Bves on the line by persovally testifying against Sam
Bowers, fhe Imperial Wizard of the XXX, in the case dealing with the murder.
wf civil rights aciivist Vernon Dahmer, The same Charles Pickering who in
1977, as a state Sepator, voted to shut down the Soversignty Cornniission,
and fought apainst efforts to destroy the Commission’s renords by voting for
the only plapsible alternative — to preserve the Cormission’s records and to
make them public afier 2 gumber of vears.

‘While Judge Piekering, in 1990, inay Lave forgotten sn 18-vear-old
conversation, he has pever forgoiten his duty to protoet people of 21l races in
Mississippi. Indeed, when X chocked my memory by reviewing the court
record on the 1967 case against Vander L. Lee, the reputed Klansman who
was a pegiber of the Woodworkers Union at Magonite Corporation, I
discovered another signauue in addition to mine on the affidavit supporting
the paurder indictment ~ “Charles W, Pickering.” That's the other side of the

glory. S
“¢ Loz Dillord fx 4 retived Fudge of the F¥iik Choncery Clonst District i Mississippt wito served
a8 Distrivy Attorney in Jopas Cownty dusing the 19605,

7]

Papriof 2.
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Roger K. Doolittle

Arorsey of Lase .
460 Erizisosd Drive, Sisite 500
) , Missssippt 39206
Telrphone: (891) 9579777
Eacsimils : (601) 9579779
Comndor Cosby, Regat pacinesrs
Arkniwd 1o Lotec ' Mibtlelon Be Geocge
Janwary 7, 2002
Yia Facgimtle Only
Honorable Fatrick ], Leahy
Chatrman, Judicial Commirtee )
United States Scnate
224 Dirkson Office Building
Washingron, DC 20510
Rt Honorable Charles W, Pickering, Sy, Nowmination ig the United States Cowre of
Appedls for the Fifth Circude
Dear Senator Leahy

Asan 2HOTey fepresenting Iabor nterests inthe State of Mississippt for gver 20 Y wreite

10 Y0U 10 Stpport the Dominstion of cthe Honorable Charles W, Py L St t0 the U

Court of Appesls for the Fifth Cireuir, 5 maner which is currendy, pending befote your co;
i thewmdmvremsenmdanoﬂabocwﬁms,sevml agi

Ve apisen, fnjwhich 1.
3ppeated before Judpe P, and in which he has congid I issies fabor
and employment Jaw, Frankly, while neirher my elients not T hgye 2gteed with every 51 nfing
of Judge Pickering, we always found his 10 be well-foundeg i law, flirly and
Constd:ted,sxdwnsidvemtheneedsofmhng women.
Therefora, plasse SCcept this eorregpyy ndetice
P?ckc;lmg foraseaton the Fifth Cleenty Courrer %Sg&mg Or its staff) -f dge
Guestions whatsoeve:, please fer) fres 1o conrmer me wids respet to those concerns, YRy
Very muly pous,
Roger k. Doolitrte
RKDjee
[=i4 Honorak)e Orin Co-Chag
WLM{.W Iiatdl’ Hran
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THEL LAW OFFICE OF
JAMES 1K, DUKES

FREWEST PG ETREET » R0, B POTF
HATTIESBURG, MISSISHPT 394082085

Janweary 24, 2002

Honorable Patrick J. Leahy

Chajeman, Committes o the Judichary
224 Dirksen Office Buflding
‘Washington, DC 20510

Subject: Charles W. Pickering, Sr. - Nomination to United States 5% Clrouit
Courtof Appeals

Pear Senator Leahy:

Forrest County, Mississippl, its Connty Seat being Hattieshurg, Mississippi, was the county
of residence of Vernon Dehmer and family at the time of the malicious and racially mottvated fire-
bombing and assassination of Mr. Dehmer on January 10, 1966, At the ime of Mz, Dahmer’s death,
Twess privileged to ba the glected County Prosecuting Attomey of Forrest County, Missiseippi and
in such eapscity, was xespensible for the State’s prosecuting of any State cases involving Mz,
Dehmersdeath.

M bxoﬁmwasani’}?»!agent,ac&vemthe“ huner investigation. Our relationsiip, along
w:ihcthm ellowed the: of eooperation Petween Imal and federal anthorities
reparding the § igation and p tion of the Ky Kiux Klox.

The vitinate defendants in the Daturer gvarder were from Jones Sounty, Mississippi, one
: Somuel Bowers, Mr. Bowers wag the Imperial Wizard of the Klan and the person whe
ord:sesi:? fed the Deduner murder. Charles W. Pickering, 2 young lawyer Iike myself 2t that tue,
was one of ihe very few zesidents of Jones County, who responded to my request for assistance in
ey foa, of Sa Bowers and his feliow Klarsmen, Cherles W. Pickering made hismaelf
available upen request, not crily ss 2 withess, bat actuelly testified in the State’s prosecution
regarding the Dahmer murder, His testimony regarding the bad character and reputation of the
Klan defendants was tnvalusble in titing the Scales of }usbce kowa:da the conviction of four (4
fndividuals for Vernon Dalener’s turder. The jon and will of Chatles
W. Fickoring to speeak out on behalf of justice was s ot without a price jn racinlly tormented
Mississippi during the —&60%.  As it did with myscif and others, Charles W, chkezmg was
subsequently :eieeted at the polls because of this courageous stand,

Mississippi Is my lifetine home, whexe Thave been privileged wo practice law for 43 years
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Serwtor Patrick J. Leahy
Janvary 24, 2002
Paged

and have known Judge Pickering personally, professionally and from a comumity viewpoint. i
cart, and am, representing to you and your comemnitiee (without reservation), that the performance
of Judge Pickering 23 & U, S, District Judge has not only been outstanding and a credit 10 the
judiciary , butrey ive of his early detetmination of being on the side of justice and the rule
of Jaw without regard torace, creed oreolor, Judge Pickering hag, at alf times, conducted the affajrs
in and out of the courtroom with ebsolute faltness and equity with litigants, as well us attorneys,
with no favotitism because of race, sex, ner social status. His clevationand confirmationto the 5
Cirenit Cottrt of Appeals will be anasset 1o the Federal Judiciary and will insure a continuation of
& Federsl Appeals Conrt in the 5% Circuit that i3 recognized for upholding constitational and
substantive lave, fairly and impartially,

{appreciate the opportunity to comrespond with you on behalf of judge Pickering and amn
available for any questions or inquiries you or your committee may have in this regard.

With best regards, L amm.

Sincerely,
%AM; K DUKES

KD
-ex: Honorable Orrin Hatch

TOTH. P.B3
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Cctober 30, 2001

Honorable Patrick Leahy

Chainnan

Commitise on the Judiclary

Unitadt States Senale

224 Dirksen Cffice Building
Washingion, D. C. 20510

Dear Senator Leahy:

itis a honor and a pleasure for me to write in support of the nomination of Honorable
Charlae Pickaring to the United States Cowrt of Appeals.

£s & practicing tial lawyer, a member of the Amarican College of Trial Lawysre, snd
Past Prosident of the Missiesippi Bar, | have had occasion to appear before Judge
Pickefing on numerous occagions, as well as to work with Judge Plokering on a variety
of profects Intended to support and enhance the functioning of the judiclary and ofthe
Bar. it has been my experience that Judge Pickering is, without exception, fair and
courtegus to all atlomeys and parties who appsar before him. His integrity is
unquestioned and the quallty of his judicial deciglons is exoepttonal Judge Pickering
will be an outstanding addition to the bench of the Fifth Circuit Court of Appsals, and |
recommend him without reservation,

Sincersly. -

Lk

MES 0. DUKES
JODIpgm
e Hanorable Orrin Hatch
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October 25, 2001
1.8, Sonator Patrick Leahy
United States Senato
‘Washington, DC 20510
RE: U.S. District Judge Charles Pickering
Dear Senator Leahy:
This letter is to submit for your consideration my lified end t of U8,

District Judge Charles Pickqin% for confirmation of kis appointment by the President to the
Court of Appoals for the Fifth Cireult,

I have practiced law in the State of Mississippi for morc than 40 years. | am a past
presidont of the Mississippi Bar Association, end g past member of the Board of Govomors of
the American Bar Association. Jzm & fellow of the Aperican College of Trial Lawyers and have
known Judge Pickeriug personally and by judicial seputation for many years.

1 am & Democrst and would not want you to confinm eny person to the federal courts of
this nation who I folt was gender or tacially biased. I have never known Judge Pickering tobe
a person or judge that was anything other (ban fiir and impartial in his conduct toward women
or minoritics.

I do ot think anyone questions his judieial qualifications, The American Bar Association
has deomed him “well qualitied.”

Hor these roesons, | strongly endorse his confinnation to the Court of Appeels for the
Rifth Circuit,

Respectfufly,

@WI&&BBW .

oce: LB, Senator Orrin G. Hatch
U.S. Scastor Thad Cochion
U.8. Senator Tront Lot
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October 29, 2001

Senator Patrick 3, Leaby, Chaloman
Comemitice on the Fodiciery
United States Senate
224 Ditkson Office Building
" Washington, D.C. 20510

Dear Scostor Leaby:

“This letter is writicn oo behalf of the Hoporable Judge Charles Picksding. Judge
Pickering has been & personat filend of mine for sorue tims end I truly respeet and henor
Yin as a fair and bupeartial jurst.

It has come to my muon%!udgchakzﬁnghasbmmmmaﬁcdfo sit on the 5% us.
Circnit Court of, A;spcals This is ex honor for Indge Pickering and south Mississippi and
T whole-heartedly endorse bis nomingtion. Judge Pickedng has consistently advocated
racial seconciliation, for ss long es 1 have known him sod bas testified agalnst such saen
as convicted Ku Ktux Klan member Sam Bowers in 1967, fmﬁwﬁmbom‘omgaﬁd
aurder of civilxights Teader Mr. Vesnon Dabmer,

¥ wioald ask {hat you look favorably upon Judpe Pickesing's vomination. I1osn be of
additional assistance please sontact me at the sbove address ot phore number. With

despest togard Tam:

Sincerely, 0 M
o ol

Co: Senmztor Orndn Hatch

2008 SAOSSRILITHE o 3Ll $O4Y s¥g Tow X¥d $£78T NOR  ID/8Z/0Y
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Pyle, Dreher, Mills & Dye, P.A.

ATTORNEYS AT LAY
800 AVERY BOULEVARD NORTH, BUITE 101
RIDGHELAND, MISSISSIPPL 39157
‘Prad Dys Tolophanes
{607} #57.2600
Talecoplrr;
(§01) #571g40

February 1, 2002

Honorgble Patrick J. Leahy

Chairman, Conuniites on the Judiciary
United States Senate

224 Dirksen Ofics Bullding
Washington, D.C. 20510

Peayr My, Chajrman:

It is & privilege for me asa long thne Democrat o endorse the sppointment
of United States Distriet Judge Charles W, Pickering to the United States Fifth
Cirenit Qourt of Appealy. Iserved the State of Mississippi as an elected Democrat
for a number of years. Among those offices was twelve years spent as Li
Governor. During that time I chajred the Mississippl delegation to the National
Democrztic Convention In San Francisco, which naimed former Vice President
Welter Mondale es the Demoeratic nominee for President.

Judge Pickering hes an outstanding vecord of leadership snd
accompBehment. He hag served his community, his state and his nation with
distinetion, He is well qualified to serve on the United States Court of Appesis.
His homesty, iimpartiality, falrness and knowledge of the Jaw are well known
throughout the State of Mississippt.. It would be a terrible mistake fo fzil (o
edvise and consent to his nomination.

‘ most 1y,
Y

Brad Dye
BD/rhm
Ce.  Honorable Orrin Hatch
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Post Office Box 47
Laurel, Mississippt 38441

Octobey 29, 2001

Senator Patrick Leahy

Chairrnan, Senate Judicial Corpinittes
U.8. Seante

224 Pidksen Offfce Building
Washington, D.C. 20510

Dear Scnator Leaty:

Tam an clected official cutxently serving as 2 Councilmanin the City of Laurcd,
Misslsslppl. My fellow Conariimen have also elected toe 45 President of that Covacil.

Tam vriting on behalf of my fidend, Fudge Charles Pickering, whom ¥ have known sl of
my life. He bas zlways been & very fair and honest individual, Ihave visited his coustroom 1o
chserve hearings. ¥ie has siways tken time out to counsel with fndividuals who are i his
Couge,

1 21 & past President of the LateelTones Cournity N.A.ACP. Jn thatcapacity, Thad
discussions with hiz on issues of faivness, mandatory seotencing, cic. Hebas slways been very
professionsl and forthright. He has spplied the law to the facts and sitvations before him efier
carefully considering any extenuating citcumstances, disreganding the race or gender of the

T con wholsheaniadly recomtnend tom for the posion of Jodge on the Fifth Cirouit Cooxt
of Appesie, IF1 cin snswer any questions or provide sy more detailed information, plesse cafl
me.

teus Edmonsont
Counclimas, Ward 7
" City of Lanrel, Mississippi

ot Bepator Orrin Hakoh
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JORN EDWARDS comTEES:
NORTH CAROLING COMMERCE, STIENCE, AND
{200; 2243184 TRANSPORTATION

. HEALTH, EDUCATION, LABOR,
%) AND PENSIONS
Hinited States Senate oy
WASHINGTON, DC 20630-3308 S$MALL BUSINESS
INTELUIGENGE

March 5, 2002

Honorable Patrick 1. Leabhy
Chairman

Senate Committee on the Judiciary
433 Russell Senate Office Building
Washington, D.C. 2051-4502

Dear Mr. Chairman:

On February 20, I requested the opinions of three legal ethics experts concemning Fudge
Pickering’s conduct in United States v. Swan, Crim. No. 2:940r3PR {8.D. Miss.). The experts
are Stephen Gillers, Vice Diean and Professor of Law at New York University: John Leubsdorf,
Professor of Law and Judge Frederick Lacey Scholar at Rutgers University and Associate
Reporter for the American Law Institule’s Restatement of the Law Governing Lawyers; and
Steven Lubet, Professor of Law at Northwestorn University and co-author of Judicial Conduct
and Ethics (3d ed. 2008),

Yhave recelved responses from the three experts and ask that they be included inthe
record, together with the letter requesting an opinion that T sentto all the three on February 20,
2002. and the follow-up letters supplying additional information sent by my staff on February 22,
2002,

Thank you for your consideration.
Sincerely,

Gl

Joln Edwards
United States Senator

co: Senator Orrin G. Hatch
Attachments
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Bnited St St
WASHINGTON, DC 268103306 SMALL BUSINESS

INTELLIGENCE.

February 20, 2002

Stephen Gillers
Vice Deoan and Professor of Law
New York University School of Law

Dear Professor Gillers:

Judge Charles W, Pickering, Sr., United States Distriot Judge for the Southern District of
Mississippi, has been nominated to be 3 judge on the United States Court of Appeals for the Fifth
Cireuit. Y have concerns about Judge Pickering’s conduct in a criminal case, United States v.
Swan, Crim. No. 2:94cr3PR. 1 would be grateful if you would respond to the following question:
Undex the circumstances outlined below, were the actions of Judge Pickering consistent with the
rules governing judicial conduct and otherwise appropiiate?

Daniel Swan and two other individuals—one a juvenile and the other an adult of low
intelligence—burned a cross on the lawn of an interracial couple. The juvenile pleaded guilty
and agreed to testify regarding the cross-burning. Fle was sentenced to a term of probation and
home confinement. Mr. Swan and the other adult, Mickey Herbert Thomss, were indicted on
three counts. One of thase counts, under 18 U.S.C. § 844(h)(1), carried a five-year mandatory
minimum sentence, 1o run o ively with other counts. Mr. Thomas pleaded guilty and was
sentenced to a term of probation and home confinement. (Order of Jan. 4, 1995, pp. 1-3;
Indicoment, Mar. 8, 1994.)

Mr. Swan was offered a plea agreement that would have resulted in 2 sentence of
approximately one-and-one-half years imprisommnent. Mr. Swan refused that agreement and
pleaded not guilty. After a jury irial, on May 24, 1994, Mr. Swan was convicted on the three
counts. Through the operation of § 844, he faced a sentenoe of move than 7 years, For reasons
most fully slaborated in Ids recent letter to Senator Hatch, Judge Pickering believed “this was the
worst case of disparate sentencing”” be had seen on the bench. (Letter of Judge Pickering to
Senator Hatch, Feb. 12, 2002, pp. 2-3; Letter of Judge Pickering to Senatov Leahy, Feb. 6, 2602,

b1

T am concerned that, in an effort to prevent application of § 844, Judge Pickering made
statements and took actions that violated rules and standards of judicial conduct. The following
account of Judge Pickering’s statements and actions is based on official comrt decuments and on
U.8. Department of Justice internal communications that Judge Pickering has “had a chance to
carefully review” and has not materially disputed. (Lewor 2o Sen. Hutch, pp. 1, 1-5)
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1. More than five months after the time for Mr. Swan to move for anew trial had passed,
Judge Pickering suggested a motion for a new trial. Rule 33 of the Federal Rules of Criminal
Procedure provides that motions for a new trial may be made only “{oln a defendant’s motion”
and, unless based on newly discovered evidence, “only within 7 days after the verdict or finding
of guilty or within such. further time as the court may fix during the 7-day period.” On
November 15, 1994, Judge Pickering summoned counse] into an off-the-record conference.
Judge Pickering asked counsel for the government whether they would “agree not to oppose a
motion for a new irial on the § 844 charge.” As far as the record reveals, defense counsel had not
moved for a new trial, and Fudge Pickering had not extended the time for a new tial motion
within 7 days after the guilty verdict. (Memorandum of Brad Berry, USDOJ, to Linda Davis,
USDOJ, Nov. 29, 1994, p. 3; Letter to Sen. Hatch, pp. 3+4.)

2. Prior to'the November 15 conference, Judge Pickering had raised the question whether
§ 844 applied to cross-burning. The government asserted that it did. At the November 15
conference, Judge Pickering said that (1) he thought the governunent was Ykely correct about the
faw, and (2) he might issue an opinion unfaverable o the government unless the government
agreed not to oppose anew rial.

Specifically, according to a government lawyer, Judge Pickering said he believed the
government was “probably right on the law” that § 844 applisd to cross-burmings, After asking
“whether the Department wonld agree not to oppose a motion for a new trial on the 844 cherge”
in return for a three~year sentence for Swan, Judge Pickering

said that if the Department does not agree to do this, he might well write a nasty opinion
from {the government’s] perspective, emphasizing the sentencing disparities and the
njustice of applying ssction 844 in this case. He said that given his strong feelings
against applying 844 in this case, he might well leave this task to the Fifth Circuit. After
further discussion, [the government lawyer] asked Pickering what would be the basis for
the motion for a new tiial. Pickering responded: “Any basis you choose.”

The government lawyer stated that he needed instructions from Washington, (Menorandum, pp.
3, 4, Sentencing Transcript, Aug. 15, 1994, p. 3).

3. In December 1994 and again in January 1595, Judge Pickering asked an Assistaut
United States Attorney whether be had received a response from Washington. During the second
inquiry-—a phone calt to the lawyer at home on January 2, a holiday—the attorney told Judge
Pickering that “the position of the Government had not changed”: the government still believed
M. Swan should be sentenced on his § 844 conviction, (Order, pp. 1-2; Letter of Jack Lacy,
USDOJ, to Linda Davis, USDOJ, Jan. 3, 1995, p. 2; see also Letter to Sen. Hatch, p. 4.)

After being told the government still sought sentencing of Mr. Swan on the § 344
conviction, on Janvary 4, 1993, Judge Pickering issued an extensive new order. (Order, p. 1) As
{ar as the record reveals, Mr. Swan’s only pending motion at this time was a motion for a
continuance.
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A. The new order stated: “counsel for the government are specifically directed to take np
personally with the Attorney General of the United States this Order in its entirety and fo
report back to the Court within ten (10) days.” (Order, p. 2.)

B. The new order stated that if the government lawyers adhered to their position, they
were 1o file two papers within 15 days, The first was a memorandum addressing the
court'sconcems. The second was a document analyzing all cases relied vpon in the
government brief that involved cross-burning, seiting out the sentences of all defendants
in those cases to which the government was a party, and providing a synopsis of all
relevant facts relating to the culpability of the defendants in those cases. (Order, p. 6.)

C. The new order also stated: “Counsel for the Government, as officers of this Court,
shall certify that this Order along with its contents has been personally discussed with the
Attorney General.” (Order, p. 6}

D. Judge Pickering sealed the new order. He statec: “This Order does not involve any
matter that has not previously been testified about in open Court, except asio the
sentence of the Juvenile. Since this Order does relate indirectly to 2 matter involving a
juvenile this Order shall be sealed ...” On February 4, 2002, Judge Tom Lee unsealed the
1995 order, stating that it contained “information that was presented or discussed in open
court, relative to this defendant who is an adult, or in the proceeding against the other
defendant who is also an adult.” (Order of Jan. 4, 1995, p. 7; Order of Feb. 4, 2002.)

4. Ina memorandn dated Jannary S, 1995, a government lawyer reported that the Swan
case “has had a history of off-the-record conferences with this judge, in which his displeasure at
ouy insistence on the $844 count has never been far below the surface. He has had conferences
on several oceasions with” six government afforneys, including the U.S. Attorney. (Laey Letter,
pl}

5. Judge Pickering has stated: “shortly after I entered the Order of January 4, 1 called
Assistant Atiorney General Frank Funger, a personal [rivnd, expressing my frustration with the
gross disparity in sentence recommended by the government, and with my inability to get a
response from Washington.” (Letrer fo Sen. Leaky, p. 3; see also Letter to Sen. Hatch, pp. 1-2.)

The Justice Department attomeys eventually stipulated to dismigsal of the § 844 count,
Judge Pickering senfenced Mr. Swan fo 27 months of imprisonment. (Sentencing Transcript,
Jan. 23, 1995, p. 8) :

For your reference, I am attaching the documents cited above, the Swan sentencing
transeripis, and the pages of the nominations hearing transcript addressing the Swan case.

Because 1 may be able to provide additional information shortly, please regard this

statement of facts as provisional. If you have any questions or would fike to receive further
material, please let me know.,

Thank you very much.
Yours sincerely,
John Bdwards

Artachments
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Attachments

1. Swan Indictment

2. Swan sentcneing transcripts

3. USDOJ Memorandum from Brad Berry to Linda Davis, Nov. 29, 1994
4, Order of Jan. 4, 1995

with unsealing Order of Feb. 4, 2002
USDOI Letter from Jack Lacy to Linda Davis, Jan. 5, 1995
Excerpts from Nominations Hearing concerning Swan case, Feb. 7, 2002
Letter from Judge Pickering to Sen. Leahy, Feb. 6, 2002
Letter from Judge Pickering to Sen. Hatch, Feb. 12, 2002

Y
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Hnited Sy Sma

CM, DC 2051C-3306

WASH

February 22, 2002

Stephen Gillers
Vice Dean and Professor of Law
New York University School of Law

Dear Professor Gillers:

‘We can now share some of the additional information that Senator Edwards’ letter
mentioned.

On February 13, 2002, majority and minority staff for the Judiciary Committee
interviewed Brad Berry, one of the Justice Department lawyers in Swan. Just this moming, the
Department of Justice granted permission for Committee members to disclose most of the
contents of that interview. On February 19, 2002, Senator Edwards paraphrased page 39, lines 9-
16 in questions for Judge Pickering. Today, Senator Edwards supplemented that paraphrase with
a direct quotation of page 39, lines 7-23. We have not yet received Judge Pickering’s response to
these questions. We ask, of course, that you give the interview whatever weight and treatment
you think appropriate. The full transcript, with DOJ redactions, is enclosed.

Also enclosed is the trial transcript recently provided by Judge Pickering. If you have
any questions, please call me at (202) 224-4923. Thanks very much.

Sincerely,
[lpex Gode

Robert Gordon
Counsel

Enclosures
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February 22, 2002

John Leubsdorf
Professor of Law
Rutgers University

Dear Professor Leubsdorf:

Per yvour request, I am enclosing the trial transcript provided by Judge Pickering. The
Jjuvenile coconspirator testified in open court and his name appears repeatedly in the transcript, as
well as in the open court file. Consistent with a suggestion made by Judge Pickering when he
transmitted this transcript, we have redacted the juvenile’s name and the names of his family
members.

We can also now share the additional information thar Senator Edwards’ letter
mentioned.

On February 13, 2002, majority and minority staff for the Judiciary Committee
mterviewed Brad Berry, one of the Justice Department Jawyers in Swan. Just this morning, the
Department of Justice granted permission for Committee members to disclose most of the
contents of that interview. On February 19, 2002, Senator Edwards paraphrased page 39, lines 9~
16 in questions for Judge Pickering. Today, Senator Edwards supplemented that paraphrase with
a direct quotation of page 39, lines 7-23. We have not yet received Judge Pickering’s response to
these questions. We ask, of course, that you give the interview whatever weight and treatment
you think appropriate. The full transcript, with DOJ redactions, is enclosed.

1f you have any questions, please call me ar (202) 224-4523. Thanks very much.

Sincerely,

[
[t

Robert Gordon
Counsel

Enclosures
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February 22, 2002

Steven Lubet
Professor of Law
Northwestern University

Dear Professor Lubet:
We can now share the additional information that Senator Edwards” letter mentioned.

On February 13, 2002, majority and minority staff for the Judiciary Committee
interviewed Brad Berry, one of the Justice Department lawyers in Swazn. Just this moning, the
Department of Justice granted permission for Committee members to disclose most of the
contents of that interview., On February 19, 2002, Senator Edwards paraphrased page 39, lines 9-
16 in questions for Judge Pickering. Today, Senator Edwards supplemented that paraphrase with
a direct quotation of page 39, lines 7-23. We have not yet received Judge Pickering’s response to
these questions. We ask, of course, that you give the interview whatever weight and treatment
vou think appropriate. The full transcript, with DOJ redactions, is enclosed.

Also enclosed is the trial transeript recently provided by Judge Pickering. If you have
any questions, please call me at (202) 224-4923. Thanks very much.

Sincerely,

Yy e YD,
(LT Dni
Robert Gordon
Counsel

Enclosures
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¥ | New York University
{ A private university in the public service

School of Law
Office of the Viee Dean

40 Washiagton Square South, Room 402
Now York, NY 10012-1699

Telephone: (212) 998-6200

Fax: (212) 995-4658

E-Mail:  stephengillers@nyu.eds

Stephen Gillers, Vice Dean and Professor of Law

VIA FACSIMILE AND FEDERAL EXPRESS
February 25, 2002

Honorable John Edwards
United States Senate

225 Senate Dirksen Building
Washington, D.C. 20510
Fax # 202-228-1566

Dear Senator Edwards:

T am responding to your letter of February 20, 2002. You ask my opinion about certain
condunct of Federal District Judge Charles W. Pickering, Sr,, who has been nominated to the
United States Cirouit Court of Appeals for the Fifth Circuit. Specifically, the first paragraph of
your letter poses the following question with regard to this conduct: “Under the circumstances
outlined below, were the actions of Judge Pickering consistent with the rules governing judicial
conduct and otherwise appropriate?”

{ assume familiarity with all of the facts thereafter summarized in your letter and with the
materials you have sent me. My opinion addresses only your question in light of the facts
contained in the materials you enclesed. 1 offer no opinion on whether Judge Pickering should be
confirmed. Many factors influence a confirmation decision. I am here addressing one set of
events in Judge Pickering"s caresr on the federal bench.

Judge Pickering exceeded his powers as the wial judge in the Swan case in & way that
undermined decisions of the political branches of government - the Executive Branch and
Congress. He then sealed the Order that would have fully revealed his actions, limited its
distribution to counsel, and ordered those lawyers “to maintain the confidentiality of this Order.”
As aresult, the public has not had access to the record in this case despite the presumption of
access to sourt records.

Judge Pickering has explained the motive for his conduet a8 an effort to avoid an wfhir
disparity between the sentences received by two other defendants, who had pled guilty, and the
sentence Congress had mandated for Mr. Swan, who was convicted at trial after refusing to
accept a plea bargain. But by attempting to correst the perceived disparity in the way he did,
Judge Pickering invaded the powers of the lawmaking and law enforcing branches of
government.
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After Mr, Swan rejected several plea bargain opportunities, he was convicted of all counts
in the indictment. The congressionally mandated sentence (ynder section 844) for his actof
burning a cross on the lawn of an interracial couple was five years incarceration. The sentencing
guidelings indicated about twe more years of incarceration for the remaining counts, o mn
consecutively. The two other deferdants, each of whom had pled guilty to counts of the
indictment that did not carry the mandatory sentence, received, in the case of the juvenile, sight
months home confinement (Transcript of sentencing hearing held 11/15/94 at p. 13), and in the
case of the other defendant, home confinement and a term of probation. {Order of 1/04/55 at

pp- 1-3.)

Judge Pickering had two judicial options at this point: Firgt, he had the authority to rule
that the mandatory sentence in the context of the facts of the case would be an unconstitutional
sentence. The record you sent me hints at this possihility. (Order of 1/04/95 atp. 5.) Second,
Tudge Pickering could have concluded that Congress did not intend section 844 and its
mandatory sentence to apply to cross burnings. The Eighth Circuit had so held, but the Seventh
Circuit had reached the opposite conclusion. The Fifth Circuit had not ruled on the question.
That freed Judge Pickering to follow the Eighth Cironit. But Judge Pickering himself appears to
have concluded at one point that the Seventh Circuit was probably comect. (Order atp. 5

T have no view on whether the Seventh Clreuit or the Eighth Circuit is correct. I strongly
doubt that a five vear mandatory sentence for Swan would have been unconstitutional. But my
point here is that either decision would have been within Judge Pickering’s power as an Article
I Judge. Ifhe had ruled in either way, the Government could have appealed and the correctness
of the Judge's ruling would have been reviewed by the Fifth Cireuit. .

Judge Pickering chose neither option. He delayed sentencing for months while taking
various steps to pressure the Justice Department to accept a resolution he deemed fair but for
which there appears to have been no legal basis. Specifically, Judge Pickering wanted the
Government to agree not to oppose a motion for 2 new trial, following which the defendant
would, instead of again going to trial, accept 2 plea 0 a non-mandatory comnt, {(Memorandurm of
11/29/94 from Brad Berry to Linda Davis at p. 3.)

This is what eventually happened. Judge Pickering's actions led to aresolution that,
unlike the two options available to Judge Pickering in his judicial capacity, were insulated
sgainst the possibility of appeal and reversal, In other words, whersas an exercise of the Judge's
constitutional powers would have been sabject to appellate review, the resclution Judge
Pickering achigved by stepping ontside the judicial role was “appeals proof.” Judge Pickering, as
discussed below, then took steps to keep his actions secref.

Though unreviewable, Judge Pickering's conduct was wrong. Congress mandated a five
year mandatory sentence for a section 844 violation {which the Seventh Circuit and apparently
Judge Pickering himself believed applied to cross burnings). The Executive Branch, through the
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Justice Department, had convicted Mr. Swan of & section 844 violation afler Mr. Swan rejected
plea bargains that would not include the mandatory charge. At this point, the Court had no
choice but to sentence Mr. Swan according to law for the crimes of which he was convicted.

Judge Pickering used the powers of his office to avoid this duty. He asked the Justice
Department to agree not 1o oppose a motion for a new trial although it appears that one could not
then be timely made and the defendant had made no motion. Judge Pickering offered no legal
basis for granting such a motion other than his discomfort with the sentencing disparities in light
of his perceptions of the defendants’ relatively culpability. In seeking to achieve his objective,
the Judge did the following:

1. Acecording to the November 29, 1994, memorandum of Mr. Berry (at p. 3), 2
Department lawyer from Washington who participated in Swan's twial, in an off the record
chambers discussion with counsel on November 15, 1994, Judge Pickering threatened “to write a
nasty opinion from our perspective, smphasizing the sentencing disparities and the injustice of
applying section 844 in this case.”

2. In the sealed Order to the parties signed January 4, 1993, Judge Pickering wrots that
he was “concerned whether or not [the Court] shonld set aside the guilty verdict and order a new
irial” with a different jury instruction. (Ovder atp. 5.)

3. “Shortly after” issuing his January 4 Order, Judge Pickering had an ex parte
communication with a high Justice Department official, Frank Hunger, to whom he expressed
his “frustration about the fact that I had instructed the attomeys to get an answer, & response,
from the Department of Justice in Washington,” to his request that the Department agres to a
new trial. (Transcript of 2/07/02 hearing at page 130, line 23; Jetter to Senator Leahy of 2/06/02
at p. 3.) However, in an ex parte com ication with an assi U.S. Attorney on January 2,
1995, before the Judge’s call to Mr. Hunger, the Judge had already received an “answer.” He
was told “that the position of the Government had not changed.” (Order atp. 2.)

4. This brings me to the Judge’s January 4 Order, which was the last step in his effort to
aveid the imposition of the mandatory sentence required by section 844. The Order expressed
annoyance with the Government’s fack of a timely response to the Judge’s request on November
15 that the Government accede to a new trial motion, Yet, as the Order acknowledged, by the
time of the Order, the JTudge did have the Government’s answer. (Id. at p. 2.) The Order then
proceeded to put two kinds of pressure on the Government. It instructed Government lawyers to
provide the Court, within 15 days, with a Jarge amount of data about section 344 prosecutions.
Specifically, the Judge instructed the Government lawyers to file & memorandum (Id. at p. 6.):

which shall analyze all cases relied upon in the brief of the Government that
involved cross bumings and shall specifically set out therespective sentences
of all defendants involved in those cases as to which the U.S. Govemment

)
i
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was g party and likewise provide to the Court a synepsis of all relevant facts
relating to the culpability of the various defendants in those cases along with
any information available relating to the racial animosity of the various
defendants in those cases.

However, this burden was imposed only if the Government “persists Int its position” on a
new trial motion. (Id.} The Government was ordered to report on this position within 10 days.
The Order required that the trial lawyers take the matter up with the Attomey General of the
United States before reporting back to the Conrt on their new trial position (Id.):

Further, counsel for the Government shall specifically discuss this
case and 21 of the contents of this Order with the Attorney General of the
United States so that this Court can be assured that the approach the
Govemnment is taking is uniform throughout the country. Counsel for the
Govemment, as officers of this Court, shall certify that this Order along with
its contents has been personally discussed with the Attomey General,

3. Finally, Judge Pickering sealed his Order. His explanation for sealing the Order was as
follows (Id. atp. 7.}

This Order does not involve any matter that has not previously been
testified about in open Court, except as to the sentence of the juvenile, Since
this Order does relate indirectly to a matter involying a juvenile, this Order
shall be sealed by the Clerk and shall be furnished oaly to counsel for the
parties involved who are under strict orders to maintain the confidentiality of
this Order.

The Order was unsealed on February 4, 2002, in respense to the request from the Judiciary
Committee. The unsealing Order, signed by Judge Tom S. Lee, concluded that it appeared “that
the information contained in this Order is information that was presented or discussed in open
coust, relative to this defendant, who is an edult, or in the proceeding against the other co-~
defendant who is also an adult. .. .”

The primary beneficiary of the secrecy order appears to be the Judge himself, His order
was not exposed to public serutiny at the time it issued, despite the presumption that court
records, especially in criminal cases, are to be public. Nixon v. Warner Communications, Inc.,
435 U.S. 589, 597 {1978} (comumon law right to inspect and copy judicial records); SEC v. Van
Wasyenberghe, 950 F.2d 845, 848 (5% Cir. 1993) (same). See also Globe News Paper Co. v.
Superior Court, 457 U.S. 596, 603 (1982) (constitutional right of public access to criminal trials
“serves to ensure that the individual citizen can effectively participate in and contribute to our
republican system of self-government™). The Judge’s actions, which should have been
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accessible to the public, have remained secret for seven years and might never have been known
were it not for the confirmation hearing,

The Judge’s explanation for secrecy is hard to fathom. No juvenile was identified in the

Order. True, the sentence the juvenile received was contained in the Order, but it was also placed
on the record in open court. (Sentencing hearing of 11/15/94 atp. 13; Order of Judge Lee dated
2/04/02.) Equally important, contrary to what Judge Pickering wrote, the Order does “involve™ a
matter “that has not previously been testified about m open Cowrt.” That “matter” is the Judge's
own methods of seeking to cause the Justice Department to abandon its position and the Judge’s
effort to avoid imposing the sentence mandated by Congress. This is certainly a matter of public
interest.

The Code of Conduct for U,S. Judges tells federal judges that they “should respect and
comply with the law,” Canon 24, and that they “should be faithfol to . . . the law,” Canon 3A(1).
In my opiniew, the law on the facts shown me obligated Judge Pickering to effectuate the
congressional mandate following Mr. Swan’s conviction unless the Judge chose to identify a
legal basis for declining to do s0. Any such basis would then bave been subject to appellate
review. Judge Pickering sought to achieve his goal of what he perceived to be a proportionate
sentence by employing the several means described above, which sncceeded, with no opportunity
for appellate review. Then, through sealing and confidentiality orders, Judge Pickering made it
mlikely that his actions would ever become filly public.

Sincerely yours,
Stephen Gillers

SGisg

TOTAL P.25
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THE STATE UNIVERSITY OOF NEW JERSEY
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School of Law-Newark » Cantet for Law and Justea
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February 25, 2002

Senator John Edwards

225 Dirksen Office Building
United States Senate
Washington, DC 20510-3306

Re' Judge Charles W. Pickering, Sr.
Dear Senator Edwards:

On February 20, 2002, you wrote asking for my opinion whether the actions of Judge Charles W.
Pickering, Sr. in the case of United States v. Swan, Crim. No, 2:94¢r3PR (8.D. Miss) were
consistent with the rules governing judiciel conduct and otherwise sppropriate. On the basis of
the documents you and your staff have provided, 1 conclude that they were not, for reasons stated
below. inbref, Judge Pickering initiated post-trial plea bargaining in plain violation of a rule
instituted to protect judicial neutrality by farbidding all judicial participation in piea discussions,
In the course of his attempt to avoid imposing a criminal sentence prescribed by Congress, the
Judge inappropriately: intimated that if the Government failed to cooperate he would hand down
an opinion adverse to it on another issue; proposed an untimely new trial motion that he lacked
jurisdiction to entertain; and sealed an opinion without adequate grounds to do so. He also
inttiated ¢x perte contacts with Government lawyers, in violation of the Code of Conduct fur
United States Judges. Whatever Judge Pickering’s motives may have been, this was no way for a
judge to behave.

Pretiminarily, I note that [ have been studying and teaching Legal Ethics for twenty-five years, |
have taught courses in that field at law schools including those of Columbia, Carnell, and the
University of Californis-Berkeley, 1 was Associate Reporter fof the American Law Insitute’s
Restatement of the Law Governing Lawyers and have published articles in the Harvard, Yale,
Stanford, Texas, N.Y.U,, Pennsylvania, Mirnesots, Cornell, and other law reviews

1. Although federal judges are forbidden to participate in plea discussions, Judge
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Pickering init:ared and pressed an atterpt to negotiate a bargain based on granting the Defendant
Swan a new irial, to be followed by the withdrawal of the charge of violation of 18 U.8.C §
844(h)(1} and the imposition of maximum penaliies on the two other charges of which Swan had
been convicted. This was 3 plain vielation of Federal Rule of Criminal Procedure 11{e)}(1)

That rule dirests that “The court shall niot participate in any discussion between the partics
concerning any such plea agreement.” It has been vigorously enfotced by the courts, including
the Fifth Circuit where Judge Pickering sits. £.g., United States v. Adams, 634 F.2d 830 (5% Cir.
1981 )(appeliate court remedies violation even though neither party objected), Unifed Stafes v.
Miles, 10 F.3d 1135 (5° Cir. 1993)(judge who dectined to accept plea vioated rule by
comimenting on what arrangement would be acceptable); United States v. Daigle, 63 F. 3d 346
{5® Cir. 1995)(judge wrongly indicated he would probably follow any governmental sentence
recommendation), Unized States v. Rodriguez, 197 F.3d 156 (5% Cir. 1999)(improper for judge to
indicate probable consequences of faiture to plead guilty).

Here, the Judge did not simply participate in plea discussions but initiated them. In 2 privae
discussion with counsel on November 15, 1994, as reported by Bradford Berry of the Department
of Justice, “Pickering then asked whether the Department would agree not to epposa a motion for
a new trial on the 844 charge (which trial presumably would never take place), if Swan recgived
the maximum on the other two charges. Pickering expressed e willingness 1o sentence Swan to
36 months on the other two charges if e could find a way to do it.” The Defendant had not
sought a new trial. In effect, the Judge was acting 8s negotiator for the Defendant. He pursued
the matter in three telephone calls to Justice Department fawyers and in his Order of Janusary 4.
1995, calling for 2 governmental response.

In the federal courts {many states disagres) prokititing judicial participation in plea dis fons is
an important sfeguard for the judge's impartiality. The rule was adopted because, when a judge
is involved in plea discussions, a party may feel pressured to accept an agreement and may fear
that he will not be fairly tried should he refuse, while it will be hard for the judge to asgess
objectively any plea ultimately tendered. Fed. R. Crim. P. 11, Advisory Commitige Noses {1575)
As the Fifth Cireuit has said: “the judge’s involvement in the negotiations is apt to diminish the
judge’s impartiality, . . . The judge’s role seams more like an advocate for the agreement than 2
neutral arbiter if he joins in the nagotiations.” Unfred States v, Daigle, 63 F.3d 346, 348 (8" Cir.
1995). Judge Pickering departed {rom his proper role as 2 federal judge by ignoring the rule that
clearly directed him to play no part in plea discussions.

2. Unfortunately, Judge's Pickering’s conduct in pursuit of the agreement he sought led
Him into inappropriate behavior manifesting precisely the dangers against which Rule i1 guards,
a8 well as showang the Judge’s unusual commitment to imposing his own view of § desirable
sentence. The Defendant Swan had rejected the Government's plea proposal, gone 1o trial, and
been convicted of three offenses including one (viclation of 13 U.S.C. § 844(h)(1)) for which
Congress had prescribed & five year mandatary sentence, longer than what the Judge considered
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fxppm)l)r’xatc“ The Judge was apparently unwilling to find the statute prescribing the sentence
inapplicable. Enstgad he departed from the normal judicial course in order to induce the
Government 1o withdraw, after the Defendant’s conviction, the charge in question

(a) Ju}dge Pickering strongly intimated that, unless the Government changed its position,
he would write an opinion finding against it on znother issue. In other words, he sought to use his
performance of his duty to declare the law as u bargaining chip to obtain withdrawal of a charge.

In his Order of January 4, 1998, the Judge said; “The Court is also concerned s to whether or
not it should set aside the guilty verdict and order a new trial in which the Jury would be more
specifically instructed as to the animus required of the Defendant as reflected in the socond Lgg
opinion., (6 F3rd 1257 at 1304 (8% Cir. 19933). The Court is concerned that failure to do s0
could result in a fundamental miscarriage of justice under the facts of this particular case.” The
intimation is Glear: unless the Government agreed to drop the 18 U.S.C. § 844(h)(J) charge with
its mandatory sentence, the Judge was likely to throw out the undatlying conviction for violation
of 18 U.8.C. § 241 for defects in his jury instructions. 1f the charge was indeed defective, and if
the Defendant was entitled to set aside his conviction on that ground notwithstanding his fhiture
10 seek such refief, Judge Pickering should have acted regardiess of the Government's position a3
1 18 U.8.C. § 844(h)(1). If not, the Judge should not have proposed to do so in order to secure
withdrawal of the latter charge. This is just what the Daigle court feared when it warned of the
censequences of judicial involvement in plea discussions: “The judge’s role seems more like an
advocate for the agreement than a neutral arbiter ... 63 F.3d at 348,

Tha Judge behaved somewhat similarly in the in chambers discussion of November 15, 1994,
where Bradford Berry reponts him as saying that “if the Department does not agree to do this
faccept a new trial motion on the § 844(h)(1) charge], he might wall write a nasty cpinion from
our perspective, emphasizing the sentencing disparities and the injustice of spplying section 844 in
this case. Me said that, given his strong feelings against applying 844 in this case, he might well
feave this task to the Fifth Circuir.” Had Judge Pickering concluded that § 844(h)(1) does not
apply to cross burring cases, it would of course have been entirely proper for him to write an
apinion so holding, feaving it to the Court of Appeals for the Fifth Circult to reverse himifit
disagreed. But the Judge had just said that “he thinks the Department is probably right on the
faw, but the result in this case would clearly be unjust.” The message 1o counsel was that the
Judge’s commitment to reducing the sentence was so strong that he might well write an opinion
adopting a view he thought was probably wrong on the law.

(b Judge Pickering twice proposed the affowance of & new trial motion that he had no
jurisdiction to hear or allow, Of course, judges make procedural errors. But had one party
moved for a new trial, the opposing party would have been shle to object, and the Judge could

‘Congress has since required g mandatory sentence of ten years.

3
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have appraised the merits impartially. By improperly proposing a new trial motion as part of his
contemplated plea bargaln, the Judge inhibited the parties from objecting, and removed himself
from the neutral position of a judge.

Federal Rule of Criminal Procedure 33 requires & motion for a new trial in a criminal case {except
one based on newly discovered evidence) to be made within seven days after the verdict unless the
judge, within those seven days, allows further time. That time limit is jurisdictional. The judge
cannot waive it g, United Stades v, Smith, 331 U.S. 469 (1947); Unitfedd States v. Brown, 537
F2d 187 (5% Cir 1979), United States v. Bramlett, 116 F.3d 1403 (117 Cir. 1997); see also
Carliste v. Urited States, S17TUS, 416 {1956}

This case was tried in May 1994, and the defendant filed no motion for a new trial. Nevertheless,
Bradford Berty reports that on November 15, 1994, Judge Pickering “asked whether the
Department would agree not to oppose a motion for a new trial on the 844 charge”, And on
Janwary 4, 1995, the Judge wrote that “The Court is also concerned s to whether or not it should
set aside the gullty verdict and order a new trial in which the jury would be more specifically
instructed as to the animus required of the Defendant .. .. Had the Judge not departed from
his proper rale, surely he would not have proposed an action forbidden as untimely by Rule 33.

{ ) Judge Picketing sealed without adequate grounds his Order of January 4, 1995, The
result was to conceal from the public the Judge’s proposal of 2 new trial motion, his
characterization of the Government's position as “absurd, liogical and ridiculous,” his reference
to ¢x parte contacts with Government sel, and his extraordirary order that Goverament
counse] personally discuss the case with the Attorney General and certify having dane so to the
Court

The Judge’s stated reason for sealing the Order was that, because it stated the sentence af's
juvenile invelved in the same crass burning, it “relate{d] indirectly to a matter involving a
juvenile™(Order, p. 7); but this makes little sense, 18 U.S.C. § 5038 imposes secrecy on “all
information and records relating to the proceeding” against a juvenile, The Order, however, was
not entered i the juvenile’s proceeding but in the case against Swan. In that case, the juvenile
had testified in open court and had repeatedly been identified by name. (See Trial Transcript,
United Staes v. Swan, pp. 3176 and elsewhere ) The Judge had already described his sentence in
open court (Transcript, November 15, 1994, pp. 4-5, 13, 18),

Two of the prime purposes in making eriminal proseedings accessible to the public are to provide
a check on arbitrary judicial action, and to reassure the public that justice is being done. £.g,
Richmend Newspapers v. Virginia, 448 U.S. 555 (1980); Press-Enterprise Co. v. Superior Court,
478 US. 1 {1986). There are exceptions to the presumption of publicity. and room to dispute
just how far they extend. Nevertheless, for 2 judge to seal an opinion when the primary
consequence of doing so will be to conceal the Judge’s own inappropriate initiatives can only add
to the seriousness that must be ascribed fo those initiatives. That is what happened here.
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3. On ar least three occasions, Judge Pickering communicated ex parie with Govemment
counsel about the Swar case. Each communication was initieted by the Judgs himself In
December 1994, and again on January 2, 1995 the Judge telephoned Jack Lacy of the Justice
Department to find out whether Washington had responded 1o the proposals he had advanced at
the November 15, 1994 conference in chambers. When informed by Mr. Lacy that “the pusition
of the Governmeni had not changed” (Order, p. 2), the Judge entered his Order of January 4,
1995, which was sealed but not ex parte. Soon after that, Judge Pickering telephoned Frank
Hunger in Washington and “reiterated the fustration I had explained in my Crder . with the
disparity in seniences among the defendants recommended by the government, and sxpressed my
frustration with the Department’s failure to respond.” (Judge Pickering's letter to Senator Hatch,
Feb, 12, 2002, p. 1.) There may algo have been ather ex parte communications: a former Justice
Department lawyer has stated that “Judge Pickering was commenting on this case, you know, to
other Asgistants in connection with other cases.” (Transcript of Interview of Brad Berry, Esq.,
Feb. 13, 2002, p. 39.)

A basic principle of judicial ethics is that a judge should not confer about a case with
representatives of one party in the absence of those of other parties. Canon 3A{4) of the Code of
Conduet for Urited States Judges states that “A judge should . ., except as authorized by law,
aeither initiate nor censider eX partg communications on the merits, or procedures affecting the
merits, of & pending or impending proceeding. . . . A judge may, with consent of the parties,
confer separately with the parties and their counse! in an effort to mediate or settle pending
matters” Therz is no claim here that the Judge’s communications were authorized by law. Nor
were they with consent of the parties, which in any event could not have warranted an attempt to
“mediate or sevie"this criminal case because of Rule 11's prohibition on judicial involvement in
plea discussions.

Alhough Judge Pickering maintains in his letter to Senator Hatch that his communications were
not about the merits of the Swan case, that position is untengble, at least as to his discussion with
Frank Hunger, Nothing could go morc to the merits of a criminal prosecution than the length of
the sentence. When the Judge expressed his “frustration . . , with the disparity in sentences
among the defendents recommended by the government,” he was saying that the appropriate
sentence should be less than the Government had recommended. That was a comumunication
about the merits, And because that was Congressionally mandated by {8 US.C. §
844(h)(1), a statute the Defendant had been convicted of violating, the Judge was saying that he
wanted that conviction somehow removed from the case. That also goes to the merits, Moreover,
because he had already been informed by Mr. Lacy “that the position of the Government had not
changed” (Order, p. 2), even the Judge’s expression of “frustration with the Department's falure
to respond” (Letter to Senator Hatch, p. 1} concered, not a failure by the Department 1o stae its
position, but rather jts faillure to change that position in response to the Judge’s proposals. So it
too was about the merits, or at least about procedures affecting the merits,
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Altin all, 1 cannot escape the conclusion that Judge Pickering departed from his proper
judicial role of impartiality in the Swan case to become an advocate for the sentence he considered
proper. Neither Rule 11(e}{1)'s prohibition of judicial participation in plea discussions, nor Rule
33's jurisdictional time limit on new trial motions, nor Canon 3A(4)'s ban on ex parte
communications, nor |8 U.8.C. § 844(h)(1)’s mandatory five year sentence discouraged his
repeated efforts. He was prepared to intimate that the Government’s failure to accept his
proposed sentencing arrangement would lead to his ruling against it on another issue, to carry his
frustration to the highest levels of the Justice Department, and to do his best to keep such
behavior secret. And all this appears to have been done entirely on his own inltiative, and not in
response 1o any motion or request from the Defendant or any other party. Judge Pickering thus
behaved more like an unusually adversarial attorney than like a judge. His actions were
inappropriate and violated rules governing judicial conduct,

Sincerely ynumy

; %
John Leubsdorf 7
Professor of Law

! judge Lacey Distinguished Scholar
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NORTHWESTERN UNIVERSITY
SCHOOL OF LAW
387 EAST CHICAGO AVENUE
CHICAGO, ILLINDIS 608611-2059
e-mail: slubet@aw northwestern.edu

SROM THE OFFICE OF; {312) 503-6805
BO3

Steven Lubet 312

03-8977 Fax

Professor of Law

25 February 2002

Hon. John Edwards

United States Senate

225 Dirksen Senate Office Building
‘Washington, D.C. 20510

Re:  Hon. Charles W, Pickering
Dear Senator Edwards:

‘You have asked me to provide you with my opinion concerning certain conduct of Judge
Charles W. Pickering’s in the criminal case United States v. Swan. Based upon the materials yon
have provided rne, it is my conclusion that Judge Pickering’s actions raise serious questions under
the CooE oF CONDUCT FOR UNITED STATES JUDGES,

In particular, it appears that Judge Pickering initiated a prohibited ex parte communication
in violation of Canon 3A(4). Additionally, Judge Pickering’s extended efforts to reduce Swan’s
sentence for cross burning appear to have compromised his impartiality, taking him nearly into the
realm of advocacy, thus implicating Canons 2A and 3A as well.

Ex parte communications.

Canon 3A(4) of the CODE OF CONDUCT provides that a judge shall “neitber initiate nor
consider ex parte communications on the merits, or procedures affecting the merits, of a pending or
impending proceeding.” It appears that Judge Pickering clearly vielated this provision when he
telephoned Assistant Attorney General Frank Hunger to disouss the “grass disparity in sentence
recommended by the government” in the Swan case. Letfer to Sen. Leahy, p. 3, Letter to Sen.
Hatch, pp. 1-2.

This telephone call was definitely an ex parfe communication, in that it involved fewer than
all of the partics legally entitled to participate in discussions of the case. See Shaman, Lubet, and
Alfini, JupiCiar CONDUCT AND ETHICS (3d. Edition 2000) p. 138. The conversation with Mz,
Hunger went to the merits of the Swan case, since it concerned the government’s position on the
defendant’s ultimate sentence. Judge Pickering testified that he addressed “the tremendous amount
of disparity in this sentence” and he expressed his “frustration about the disparate reatment,”
Hearing transcript, pp. 126, 130. It also addressed “procedures affecting the merits,” in that Judge
Pickering was seeking to obtain review by the Attorney General of the decisions previously made
by the line prosecutors in the case. Hearing transeript, p. 130,

o
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As my coauthors and [ explain in our treatise, ex parte communications are prohibited
because they deprive the absent parties of the “right to respond and be heard.” Additionally, they
“suggest bias or partiality an the part of the judge.”” JupiCIAL CONDUCT AND ETHICS p. 155,
Consequently, “it is obviously unethical for a judge to participate in cornmunications intended to
influence the outcome of a case,” and discussion need not “go to the ultimate merits” in order to
violate the CODE OF CONDUCT. Thus, the ex parte discussion of sentencing was a manifest
violation of Canon 3A(4).

There is a significant line of cases in which judges have been disciplined for making ex
parte contacts with prosecutors in attempts “to exert their own influence on prosecutorial
decisions,” most often in the form of “requests for favorable treatment™ for defendants. JUDICIAL
CONDUCT AND ETHICS p. 164,

Given the clear nature of the violation, it is particularly disturbing to see Judge Pickering’s
insistence that his telephone call to Mr. Hunger was not an ex parte communication. Letter to Sen.
Hatch, February 12, 2002, p. 2. Judge Pickering evidently felt strongly about obtaining a reduced
sentence for Mr. Swan. so he might understandably attribute the ex parre contact to a momentary
lapse in judgment. it is considerably more troubling that Judge Pickering attempts to rationalize
the conduct, since that suggests that e would endorse similar communications by other judges in
the future. Certainly, it would be disruptive of the judicial system if judges were regularly to
initiate private conversations with prosecutors concerning “gross disparity” in sentences or similar
18ssues.

Impropriety and the appearance of impropriety

Canon 2A provides that a judge “should respect and comply with the law and should act at
all times in a manner that promotes public confidence in the integrity and impartiality of the
judiciary.” In the same vein, Canon 3A provides that a judge “should be faithful to and maintain
professional competence in the law.” Judge Pickering’s conduct of the Swan case raises serious
concerns under both provisions, as it appears that he took exceptional steps to circumvent or
disregard the law, in many ways becoming an advocate for Mr. Swan more than a judge in the case.

According to the materials, Judge Pickering used his position to exert extraordinary
pressure on the prosecutors. Although he agreed that the prosecution was “probably right on the
law” concerning the applicable minimum sentence, ' Judge Pickering reportedly threatened that he
would write a “nasty opinion” to the contrary if the prosecution would not agree to accede to 2
motion for a new trial on the §844 charge against Swan. Berry memorandum of November 29,
1994, ». 3.

The requirement that a judge be “faithful” to the law means that he must apply the law as he
understands it, even if he does not like the result. Judges make mistakes, of course, and mere error
seldom rises to the level of judicial misconduct. Here, however, Judge Pickering apparently agreed

'Later, Judge Pickering evidently agreed with the prosecution position that §844¢h)(1)
was applicable to Swan, stating “[tJhis Court agrees with the Seventh Circuit that the language
of the statute is unambiguous.” Order of January 4, 1995, p. 5.
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that the prosecution’s interpretation was correct, but nonetheless threatened to grant a new trial as a
means of obtaining the desired reduction in Swan’s sentence. Such conduct is not “faithful to the
law,” since it blatantly ignores the courts’s own legal conclusions in favor of the judge’s preferred
outcome.

This conduct is exacerbated by three additional factors.

First, the time limit for seeking a new trial had long since expired when Judge Pickering
raised the issue with the prosecutors. Rule 33, FEDERAL RULES OF CRIMINAL PROCEDURE. Such
evident willingness to ignore the time limit does not “respect and comply with the law” and
therefore does not ““promote(] public confidence in the integrity and impartiality of the judiciary.”

Second, it appears that the prospect of a new trial originated solely with Judge Pickering,
and not with defense counsel. According to one of the prosecutors, the attorney for Mr. Swan had
not even “made any noises about filing a motion for a new trial.” Berry interview transcript, p. 19.
It is also reported that Judge Pickering was cavalier about the basis for the proposed new trial,
informing the prosecutors that they could select “[a]ny basis you choose.” Berry memorandum of
November 29, 1994, p. 3. Such conduct does not evince respect for the law.

Finally, it reported that Judge Pickering virtually assumed the role of an advocate on Mr.
Swan’s behalf by commenting to other assistant United States Attorneys about the case, by
“imploring” the United States Attorney’s Office in Jackson to change ifs position, and by exerting a
“tremendous amount of pressure” on the Government to do the same. Bervy interview transcript, p.
39. Such conduct by the court can be said to undermine public confidence in the impartiality of the
judiciary.

[ have based my opinions on the information contained in your letters, with enclosures, of
February 20 and 22, 2002. My conclusions concerning Judge Pickering’s conduct are additionally
based upon my years of study in the field of Judicial Ethics. I am the coauthor of JuDICIAL
CONDUCT AND ETHICS, and I have written over 20 other articles and monographs on judicial ethics
(as well as eight other books and over 40 articles on legal ethics and law practice). I have been
retained by or consulted with judicial conduct organizations in Illinois, Wisconsin, Florida,
Minnesota, Washington, Pennsylvania, and Nevada. Ihave lectured or taught on the subject of
Judicial Ethics for organizations including the American Judicature Society, the Conference of
Chief Justices, the Seventh Circuit Judicial Conference, the National Center for State Courts, the
American Bar Association Appellate Judges Seminar, and judicial conferences in Ilinois, Florida,
Georgla, Wisconsin, and Indiana.

Please let me know if you have any further questions.

chy tnf_\{ yours,

]
A Ay
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A Brave Judge’s Name Besmirched

By James CHARLES EVERS

In recent days, I have been saddened
and appalled: to read many of the allega-
tions that have been put forth about Judge
Charles Pickering, whose nomination to
the U.S. Court of Appeals for the Fifth
Circuit will be the subject of a Senate Judi-
ciary Committee hearing today. These alle-
gations are mbstly made by groups with a
Washington, D.C., address and a political
agenda, not by anyone with real knowl-
edge of Mr. Pickering’s long and distin-
-guished record on civil rights.

As someone who knows Judge Picker-
ing and is familiar with his commitment
on matters of race, I could not sit-by and
watch these groups’ attempts o destroy a
good- man. Let me tell you about the
Charles Pickering many of us in Missis-
sippi have known for well over 30 years.

In 1967, many locally elected prosecu-
tors in Mississippi looked the other way
when faced with allegations of violence
against African-Americans and those who
supported our struggle for équal treatment
under the law. Mr. Pickering was a locally
elected prosecutor who took the stand that
year and testified in a criminal trial
against the imperial wizard of the Ku Klux
Klan, who was accused of firebombing a
civil rights activist. Mr.. Pickering later
lost his bid for re-election because he
dared to defy the Kian, but he gained my
respect-and the respect of many others as
a man who stands up for what is right.

In 1976, while serving as chairman of
the state Republican Party, Mr. Pickering
hired its first black political staffer. Mr.

Pickering didn’t send this person only into
the African-Ametican community to lock
for votes. He felt that the Republican Par-
ty’s message should be delivered by the
same individual to all communities, re-
gardless of skin color. I may not have
agreed with the Republican Party’s mes-
sage then or even now, but I certainly
admire and agree with Mr. Pickering’s in-
clusive approach to politics.

In the 1980s, Mr. Pickering was in
private practice as a lawyer, and
became known as a person who
took on difficult cases. One such
case involved an African-Amer-
ican man accused of robbing
at knifepoint a 16-year-old
white girl while she operated
a rural grocery store. Mr.
Pickering believed the man
was not guilty, and took on his
case. Very few others in Missis-
sippi would have believed the
same thing. After two trials, the
man was acquitted.

Since he was selected and con-
firmed to the federal bench in 1990, Judge
Pickering has continued to amass a record
of working to improve race relations in
Mississippi and throughout the U.S. After
President Clinton held a town hall meeting
on race at the University of Mississippi in
1998, Mr. Pickering and Gov. William Win-
ter led the effort to encourage Chancellor
Robert Khayat to establish the Institute of
Racial Reconeiliation at Ole Miss.

Judge Pickering ,sat on the executive
committee of the institute, whose goal is to

promote understanding and goodwill be-
tween people of different races. Mr.
Khayat also chose Mr. Pickering to serve
on the institute’s board of directors, not
only because of his role in helping to shape
its mission, but also because he has led a
life which exemplifiés the institute’s pri-
mary objective—eliminating racism.

As someone who has spent ail my adult
life fighting for equal treatment of African-

Americans, I can tell you with certginty
that Charles Pickering has an admi-
rabie record on civil rights issues.

He has taken tough stands at
tough times in the past, and
the treatment he and his
record are receiving at the

hands of cerfain interest
groups is shameful.

In my view, picking judges
should be about finding the
right person for the job, someone
who respects the Constitution, in-

stead of distorting the record of

Charles Pickering good people for political pur-

poses. I am afraid that is what is
happening to Judge Pickering.

Those in Washington and New York
who criticize Judge Pickering are the
same people who have always looked down
on Mississippi and its people, and have
done very little for our state’s residents. I
urge the Senate to confirm Judge Picker-
ing.

Mr. Evers, the brother of slain civil
rights leader Medgar Evers, mantges @ 1a-
dio station in Jackson, Miss.
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February 5, 2002

The Honorable Patrick J. Leahy
Chajrman, Committes oo the Judiciary
United States Senate

224 Dirksen Office Building
‘Washington, DC 20510

Dear Senator Leahy:

Y understand the case of Donnje Ray Fairley et al v. Forrest County, Mississippi, which was
before Judge Pickering in 1992 and 1993 has become an issue before your Committes regarding
the confirmation of Judge Pickering. ¥ was the lead plaintiff in that case.. I felt that Judge
Pickering rendered a fair decision in accordance with the law in this case, and because of the
same, we did not appes! bis decision,

Because of Tadge Pickering’s falmess in my case, and my personal observation of Judge
Pickering’s rulings while on the bench in other cases, Ifoc] that he bas a commitment to fajrmess,
justice and equal protection for all people who come before him.

Accordingly, I stand in support of Judge Charles Pickering regarding his appointment to the Bifth
Cirenis Court of Appeals,

Without reservation, I stand in support of Judge Pickeriog to this appointment and request that
the United States Senate ratify his appointment.

If you have any questions concerning this matter, please do not hesjtate to contact me.

/&«cf éwé%) Se.

DONNL RAY FAIRLFY

Very troly yours,

7-'*.
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Epited States St

WASHINGTON, DC 20810-4904

sk gt gor

February 22, 2602

Honorable Patrick 1. Leahy

Senate Committee on the Judiciary
433 Russell Senate Office Building
Washington, D.C. 20510-4502

Re:  Nomination of Judge Charles W. Pickering, Sr.

Dear Mr. Chairman:

Following our second hearing on the nomination Judge Charles W. Pickering, Sr. to the United
States Court of Appeals for the $® Circuit, I requested the opinion of Professor Stephen Gillers of
the New York University Law School on the ethical issues raised by Jadge Pickering’s

soticitation of letters of support from attorneys who currently practice in s comt.

Attached is my letter to Professor Gillers, and his response. I ask that both documents be
included in the record. Thank you for your consideration.

Sincerely,

Russell D. Feingoig
United States Senator

ce: Senator Qrrin G, Haich

attachment

£600 Agpsn ComMans
Rocas 16

Vi 2887

PRINTED OM RELYOLED PAPER
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398 Had ghaTE QFRCE SUIOING
220510 R . )
Wnitzd Sl Suals
feingeidsenstogoe WASHINGTON, DE 20510-4504
February 12,2002
VIAFAX
Stephen Gillers

Vice Dean and Professor of Law
New York University School of Law
40 Washington Square South

New York, NY 10012

Dear Professor Gillers:

1 write to request your opinion concerning certain activities undertaken by Judge Charles W.
Pickering, Sr. in connection with his nomination to serve on the United States Court of Appeals
for the Fifth Cirouit. I have attdched the transeript of my questioning of Judge Pickering on these
activities during a Senate Judiciary Committee hearing on his nopination on February 7, 2002.
In particular, I am interested in your analysis of two fssues:

1. Judge Pickering’s solicitation of letters in support of his nomination from
attorneys who regularty appear before him.

2. Judge Pickering’s request that such letters be provided to him so that he could
forward them to the Justice Department in Washington.

Given your reputation as a leading academic in the area of legal and judicial ethics, your
professional opinion on this matter would be greatly appreciated. Thank you for your

consideration.
Sincerely, /,
Russell D, Feingold,
United States Senatbr
attachment
1600 Asren COMMONS Tt BIT B WISCONSIN AVERILE Tt AGY SYH StREET 7> 425 Srave STREET o B4 Maw SraesT
Foam 100 Room Reom 41 Room 225 Gren BAY, W 54307
MiootgTon. W 53562 MUWAUKEE, WESI102 Wawgau, Wl 54403 LA Caosse, Wi 54601 920} 463-7508

{414) 2767282 {603) 782-5685

PRINTED O RECYCLED PAPER
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Mew York University
A private aniversity in e sublic seyvige

Scheol of Law
Office of the Yiee Dean

4 Washington Square South, Room 402
New York, NY 16012-109

Telephone: (212) 998-6200

Paxi {212 9954538

B-Mail:  swphengillens@myn.edu

Stephen Gillers, Vice Dean and Professor of Law VIA FACSIMILE

Febraary 20, 2002

Hoy. Russeil D, Feingold
United States Senate

506 Hart Senate Office Building
Washington, DC 20610

Fax # 202228.0466

Dear Senator Feingold:

Y am replying to your inquiry of February 12, 2002, T assume familiarity with Judge
Pickering’s testimony and will address the two questions you ask. I address only these questions,
I take no position on whether Judge Pickering should be confirmed for the Fifth Circuit or the
weight, if any, that should be given to my analysis. Obviougly, many facts are relevant to a
confirmation vote.

It was improper for Judge Pickering to solicit letters in support of his nomination from
fawyers who yegularly appear before him. It is important to my answer that the Judge asked the
lawyers to fax him the letters so that he could send them to the Justice Department for transittal
to the Senate. He did not ask the lawyers to send any letters divectly to Washington.
Consequently, the Judge would know who submitied letters and whet the letters said, as would
be obvious to the lawyers,

I will assume initially that none of the lawyers whose letiers the judge solicited had
vurrent cases pending before the judge. If a solicited lawyer (or litigant) did have 2 pending
matier, the situation is meore seriouns, as discussed further below.

Judge Pickering’s solicitation creates the appearance of impropriety in violation of Canen
2 of the Code of Conduct for U.S. Judges. This document, based on the A.B.A. Code of Judicial
Conduct, contains the ethical rules that apply to all federal jedicial officers below the Supreme
Court.

Judge Pickering’s conduct creates the appearance of impropriety, in part, because of the
power federal judges, and partcularly federa] trial judges, have over matters that come before
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them. Federal judges enjoy 2 wide degree of discretion, which means that many of their decisions
will be upheld absent an sbuse of discretion, This is 3 highly deferentisl standard. It means that
for many decigions, the district judge s the court of last resort and lawyers know that.

Given this power over their cases, and therefore over the lawyers whose ceses come
before them, sthics rules for judges forbid them to make certain requests of lawysrs and others
that "might reasonably be perceived as coercive.” Canons 4(C); 5(BX(2). These particalar Canons
deal with soliciting charitable contributions, They absolutely forbid the jndze “personslly” to
participate in charitable or other non-profit fundraising activities. They also forbid patticipation
in "membership solicitation” that "might reasonably be perceived as coercive” A narrow
exception is made for fundraising from other judges "over whom the judge does not exercise
supéervisory or appellate authority.” Canon 4C).

In these situations, of course, the judge would be soliciting a benefit for an organization,
and not, as here, for the judge himself. That difference makes the present case more troubling
becanse a judge would ordinarily have a greater, and certainly a personal, interest in 2 siguificant
promotion than he or she would have in a coptribntion to an organization with which the judge is
affiliated.

Judge Pickering’s soHcitation was “coercive® because 2 lawyer who regularly practices
before him was not fiee to fail to provide a letter endorsing Judge Pickering’s prometion, Given
the xigk to lewyers” (and their fitms®) clicuts ~ a risk they would readily perceive — lawyers
would fesl coerced to comply with the Judge’s solicitation of letters and in fact to exaggerate
their support for the Judge.

1 do not suggest that Judge Pickering would actually retaliate against « nion-complying
{awyer or his of her clients. Nor should the werd "coercive” be understood to describe the
Indge’s subsjective intent. Canon 2 tels judges to "avoid.. the appearance of impropriety in all
activities." In evaluating Canon 2, we use an objective standard. We do not ask whether Judge
Pickering would in fact "punish” a recalcizant lawyer or what was really on his mind. We should
not have to mdke that inquiry. We foeus on the situation itself and how it will appearto the
public.

Directly on peint is Adviscry Opinion 97 (1999), which I atiach. T was written by the
Commirtes on Codas of Conduct of the Judicial Conferenice of the United States (the body of
federal judges that interprets the Code of Condust in response to questions from judges). The
Committee was ssked whether and when a person being considered for the pusition of U.S,
Magistrate, or for reappointment to that position, must recuse himself or berself under the
following circumstances.
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Toitil sppointments 28 2 magistrate jodge are made by district judges fom a st compiled
by a panel of lawyers and athers. Identity of the members of the panel is public. Reappoinmiments
3% a magistrate judge are made following 4 report of the same kind of panel.

The Commities wrote in Opinion 97 that 2 person appointed or reappoinied 23 ¢ federal
magistrate judge did not have to recuse himself or herself from sitting in 4 case where a fawyer
before the magistrate judge had besn on the panel recommending the appointment or
reappointment. But the opinion anphasized that the pane! “operates under a requitement of strict
confidentiality,” so that the candidate was "not privy to the individus! opinions of the panel
members concerning any candidate.” If this were not so for a particular panel rmember, reousal
might be required. (The Opinion states: ““Of course, in the unlikely svent that during fhe
selection process something were to geour betweon 4 panel member and the magistuate judge that
bears directly on the magistrate judge’s ability to be, or to be perceived as being, fair and
impartisl in any case invelving that panel member, then the facts of that particular sitmation
would have & be evaluated by the magistrate judge to determise if recusal is an issue and if
notification should be provided fo the parties.” In the sitvation you present, Fudge Pickering
removed the appartunity for confidentiality by having the lawyers” letters sent divectly to him for
transmittal to Washington,

The testimony does not clarify whether any of the lawyers or litigants whom Judge
Pickering sclicited had current matters pending before himn. The only referencs to this issne is &
Iine 23 on page 31, where you ask whether "presont or former Jitigants, patties in cases that you
handled" were asked to writs letters, Judge Pickering answered "some.™ This is ambigueus.

The impropriety becomes particularly 2cute if lawyers or Htigants with muatters corrently
pending before the Indge were solicited. 'Then the desire to plesse the Tudge would be
immediately obvious and the cosrcive nature of the request even more apparent. Tn addition,
soliciting favorable letters from lawyers or litigants in current matters could lead to recusal on the
ground that the Judge’s "mpartiality might ressonsbly be questioned.” 28 U.8.C. §455(s). As
stated below, judges are instructed fo avoid unnecessary recusals.

In Opinion 97, the Comumittes addressed fie simation where a lawyer currenily appearing
before a magistrate judge was simulicnesusly sitting on & pane! considering whether to
recommend the same judge’s reappoiniment. The Committes concluded that while the fssue of
the magistrate judge’s reappointment was under congideration by a panel, the judge should not sit
in any matter in which 2 Jawyer on the panet ropresenied a party. This was true even though the
Iawyer’s own position on the panel was confidential asd unknown to the judge. (The Opinion
states: “Therefors, In the opinion of the Committes, during the period of time that the panel is
evgluating the incumbent and considering whet recommendation to make concerning
reappointment, 2 perception would be created in reasonable minds that the magisteate judgs’s
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ability to carry out judicial responsibilities with impartiality is impaired in mny case invelving sz
attorney or a party who is a member of the panel.”) Here, of course, the situation is mors serivus
because Judge Pickering would know what, if anything, a lawyer wrote,

Opinion 97 is consistent with court rulings that have disqualified judges, of reversed
judgments, when the judge, personally o thraugh another, was exploring the possibility of a job
with a law firm ar government law office then appearing before him. See, e.g., Seott v. U.S,, 559
A.2d 745 (D.C. 1989 ) conviction reversed where judge was negotizting gt the time for a job with
the Justice Department). Pepsico, Inc. v. McMillen, 764 F.2d 458 (7th Cir, 1985)(udge
disqualified after headhunter for judge contacted law finns appearing before judge). Recusal bas
also been required where the judge’s contact with a lifigant or lawyer in 2 pending case was not
employment-related but was otherwise viewed as favorable to the judge. Home Placernent
Service, Ine. v. Providence Joumal Co., 739 F.2d 671 (15t Cir. 1984) (recusal required whers
judge cooperated with a newspaper roporfer in a complimentary article about the judge and his
wife while newspaper’s case was pending before judge).

The Code of Condust for U.S. Judges requires judges to refrain from activity that could
lezd to unnecessary recusal. Canon 3 states that the "judicial duties of a judge take precedence
over all other activities.” Canon 5 insiructs judges to "regulate extra-judicial activities to
minimizs the risk of conflict with judicial duties.” Opimion 97 and the cases cited would have
given a current litigant whe did not write (or whose lawyer did not write) a letter recommending
the Judge a strong legal basis to seek to recuse the Judge in the litigant’s case. A litigant whose
case catne before the Judge reasenably soon thereafier, but whose Jawyer had not written 2 lefter
in response to the Judge’s earlier request (as the Judge would be aware), would also have a basis
for a recusal motion.

1 hepe this letter assists your important work.

Sincerely yours,
Stephen Gillers

SCisg
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CCMMITTEE ON CODES OF CONDUCT
ADVISORY OPINION NOC. 97

The Committee bas received an inquiry about the ethical obligations of 2 megisrate judge
arising out of the relaricoship between mermbers of the selection panel and a magistrare judge
(1) following the initis! appoiamment process, and (2} durizg and following the reappointment
proCess.

We begin by briefly reviewing the appointment process. Magismraie judges are appointed
amd reappointed in accordance with the procedures set forth in 28 U.S.C. § 631 and regulations
promulgated by the Judicial Conference of the Unired Stares. Sge Tudicial Conference of the
United States, Standards and Procedures for the Appoinanentand Reappointment of Usited States
Magisuaw Judges, set forth in Administrative Office of the United States Conrts, The Selection
and Appomunent of Magiswrate Judges, Appendix B (Oct. 1997, rev. June 1895). The active
disrict judges appoint a selection parel with ar least seven members consisting of lawyers and
other members of the communily. Az least two members of the panel must be non-dawyers. Toe
size and composition of pavels varies from district 1o disiriet, but the vsval practice i to appoint
active fedetal practivioners and prominent cidzens of the community, Frequently United States
Anorneys and Federa)l Defenders, or their designess, also serve on these panels.

When an appointment is being made o 2 varam or newly creared position, the panel is
required to submit & list of five nominees 1o the court within ninety days of its creation. A
majority of the active district judges selects a candidate from the Tist of five sominees. When a
magistrate judge is being considered for reappointment, the panel reports 1o the cowss whether or
not it recommends reappointment of the incumbent after the public and bar have been given notice
ard an opportunity 1o submir comments.

Throughout the appointmant protess, both the pane ard the court are yeguired 1o kaep all
information received, including the names of potential nominees and individuals yecommended
%y the panel, in strict confidence.

This inguiry implicates Canons 2 and 3. Canon 2 provides:

A. A judge should respect and comply with the Jaw and showld act
at all tmes in & mazner tar promotes public confidence in the
integrity and impartiality of the judicsary.

B. A judge showld net aflow famfly, social, or other telationships
o influence judicial conduct or judgmest,

Iv-237
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(1) A judge shall disqualify himself or herself in a
y ing in which the judge’s impartiality mighs reasonsbly be

Canen 3C(3) contimies with a ton-exhavstive Bist of sircumstances under which a judge's
impaniality might reasonably be questioned; however, nope of these ciroumstances is applicsble
to this inguiry.

Canons 2 and 3 are designed not only 1o ensure against actual pardality bus alse the
appearance of partiality. The cortrolfing consideration is whether reasonable persons would
pereeive the judgs 28 partial. The Commentary to Canon 24 sets forth an ohjective 1est for the
appearance of impropriety, avd this test is also usefisl in evaluating the impartiality requirement
under Canop 3, namely *. . . whether the condurt would create in reasonsble minds, with
knowledge of 2l the relevantcirvumstances thar a reasonable inguiry would disclose, 2 gerezplicn
tar the judge's ability to cary out judicil responsibilities with integrity, Impartality, and
competence is fmpaived.” Of course, the perception of partiality will vary depending on the facrs
and circumstances of any particslar situar

Several questions bave been posed.
Yo .
1. Should a magiswate judge notify all parties of the fart that 2 lawyer or
party in the case was 3 member of the pane} thar origially considered the judpe’s
application?

2. If such notification & required, for whar period of thoe must this
potification be given?

3. Isamagistrate judge required 10 Tecuse whanever s member of the page}
appears us either 2 lawyer or party to a case?

4 candidate who successfally applies for a vacant or newly created position asoumes the
mwfmgisu'atejmigzanébcgm&ajudicaﬁngcasesaﬁermepammﬁlﬁmdischaxgeby
recommending five nomicees 1o the ourt and the sourt has made the appointment. While

Iv-238
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carrying out its responsibilities, e pavel is under an obligation 16 condusst fis activities in swist
confidence. Thersfore, the presomption is that a candidate has no knowledge of what the views
or positions of individual pane] members are with respect t0 aty candidate. During the selecdon
process, a candidaie will undoubtedly be interviewed by members of the panel apd may =izo be
gontacted by 3 member of the pane! to obtain prior approval before third parties ave comactzd
abeut the candidate,

In the opinion of the Commirtee, 2 magisirate judge following initisl appointmest i not
obligated to notify the parties in 2 case that either a lawyer or 3 party in that case was a member
of the papel that considersd the judge's applicadon since there is no reasonabie basis for
questioning the magistrate judge’s integrity, impartiality, or competense. The selection process
is & formalized one established in a way that encourages an objective evalvation of candidaws
based o merit. Jt is unlikely that an kmerpersonal relationship will develop between the rardidam
and any member of the panel during the selection process, Since the pane] operates under a
requirementof strict confidentiality, 2 candidate is not privy to the individual opinions of the panel
members concerning any candidate. At best 2 candidare who is selected can infor that at least &
majority of the panel agreed to place the candidate’s pame on the Yist of nominess. The candidae
assuimes the office of magisuate judge afier the panel has completed irs work.

Ugder these circurnstances, a reasonable person, With knowledge of all the relevans
circumstances that a reasomble inguiry would discloss, would not perceive 2 magisate judge's
apiliry to carry out judicial responsibilities with integrity, impartiality aed competence o be
impaired mevely becanse an auorney or a party who was a member of the panel that considéred
the judge’s application was appearing in a case before thas judge. Of course, in the unlikely evers
that during the selection process something were 1o ocour between 2 pane] member and the
magistrate judge that beaxs directly on the magiswate fudge’s ability 1o be, of io be perceived a5
being, fair and itapandal in any casz involving that panel member, then the facts of that particular
situation would have w be evaluated by the magistrate judge fo determine if recusal is an issue aod
¥ potification sheuld be provided 1 the partics.

1. Sheold the incambent tecuse from say maer in which 2z sttorney who
is 3 member of the pans] represents a party? Should such a recusal apply to all
memmbers of tbe atwrney’s fom?

2. Jf recusal is required, for how long is it required?

3. if recusal is a0t required, then is the incumbent raguired 1o nodfy all
pardes in » case of the panel member's stams on the panel copsidering the

iv-239
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ineumbent’s reappoivtuent? ¥ so, for what period of tdme s e fncumbent
required 1o advise the partes of this sirgation?

4. XF the Unitad States Antorney or Federal Defender, or their dasim: is
a member of the panel, must the incumbent recuse in any criminal matters duding

the resppointment process?

5. Beth the ponlawyer and lawyer members of the panel tend o be
propuinent citizens of the community that kave investments and sit on bourds of 2
mimber of businesses and community organizations. Should the incumbent recuse
from any case is which a pate! member has an interast? If so, bow can fhe
incumbent learn of the panel member's interests, since financial disclosures by
pane] membess are not corrently reguired?

6. May an incumbent advise amorneys and parties that the comment peried
is open and that they may make comments on the reappoinunent?

When a court is considering reappointing a magistare judge, a panel is appsinted prior 10
the expiration of the incumbent’s reym, in the manner previously descyibed. Public notice is given
solicitng comments fom the public and rhe bar, During the process, the incumbent continnes
o adjudicate cases. After the panel makes its recommendationon reappointmentto the cowrt, the
court decides whether or ot to reappoint, If the court decides not 1o reappoint the incumbert,
the incumbent is notified and the seleetion procedures prescribed for filling a vacant position aze
commenced.

Ax incumbent seeking reappointnens obviously has a substantial intexest in receiving 2
faverable recommendavion from the pane} and is well aware thar his or her past service as 2
magiswate judge is being carefully reviewed and scrutinized, (Fhexefors, in the opinion of e
Copnmittee, during the perind of Groc thar the panel is evaluating the incumbent and copsidering
what recommendation 0 make concerniog reappoinoment, a perception would be creaed in
teasonable minds that the magiswate judge’s ability to carry out judisial responsibilities with
impartiality is Dopaired in any case involving an afiorney or 2 party who is 2 member of the papel
Therefore, under Capon 3C(1) the magisteare judge is requived 1o reense o such 2 cose,
However, under Canon 3D, recusal in this simation would be subject 1o reminal should the
magistrate judge in his or ber discretion deide to utilize the reminal procedurs. See “Notice
Concerning Waiver of Judicisl Disqualification” printed in the Note fohowing the Commnentary
to Canon 3.

h:ﬁeopiaﬁmaf&cﬁmmmmwmndbemmﬁmdaﬂydmﬂmmefﬁm
when resppoiztment is woder considerationby the panel and sourt, Following reappointment, e

disqualifying fctor is rermoved and recusal is not pecessary ucless, as previously neted, somethicg
occursed during the selection process between 1 pane] member and the incumbent that directly

V240
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reinted 3 the incumbent’s ability to be, or to be perceived as being, fair and impartal in any case
invelving that panel member,

A simation may also arise in which the incumbent is nok reappointed. Due o dhe sirer
reguiremem of confidentiality, the recommendation of the panel presumably will not be koown
1o the incumbent. However, since it is probable that failure 10 be reappoinied is due at least in
pant 1o an adverse recommendation of the panel, a magistrate judpe in such a simadon should
continue to recuse, subject to remitzal, for the balance of the term of office.

‘When an aroroey is 2 member of the panel, the magistrate judge need only recuse, subjest
w remittal, in those cases in which thar attorney appears and need not recuse in cases in which
cther memmbers of thas attorney’s firm appear. In the opimion of the Commnitiee, the relationship
between other members of the firm and the panel is sufficiendy indirect apd amenuated that 3
reasomable person, with knowledge of the relevant cirumnstances set forth above, would not
perceive the magistrate judge’s ability to carry out judicial responsibilities impardally 1 be
iropaired in such cases.

Similarly, where a designee of 2 United States Anorney or Federal Publie Defanderisa
member of the pangl, the mapistrate judge must recuse, subject to remitzal, only in cases in which
those designees appear and pot in cases involving other attorneys from those offices. However,
in those siations where the United States Atiorney or the Federal Public Defender serves on the
panel, recusal is pecessary, subject 1o remittal, in all cases {criminal and civil) invelving that
arorney and that attorney's office due to the direct sypervisory role these officials have over the
attorneys and the cases in their respective offices.

It the magistrate judge knows thar a lawyer or nonlawyer member of 2 pazel, Who is
neither 3 lawyer por a party in a case, has a financial or othey personal iserest that could be
substantially affected by the outcome of 2 case, then the magisate judge shenld recuse, subject
o remital. A rrasomable person with knowledge of the relevant circuumstances would perceive
that tbe magistrate judge’s ability to carry out judicial responsibilities impartially in such cases
was impaired. The mere facy that 2 panel member is on the board of a business or community
orgapization that is a party in a case is not necessarily in and of itself a suficient basis 1o require
recusal unless, for example, the pane] member has a financial or other personal interest that could
be substantially affected by the ontcome of the case, or will be invoived in the case as 3 wimmess
or as a boand member, wustee. or officer with a decision-making role concerning the Yitigation.
Such determinarions will necessarily be fact specific in any given case,

In the event that a magistate judge is aware of or concerned abour whether a panel
member has a financial or other personal interest or role in a case, the magistrate judge shonld
inform counsel and the parvies about the reappointment process and disclose the names of the
parel members. Counsel and the partics should be requested 1o zotify the magisware judge if
anybody involved in the case is a member of the panel, and if so, whether to their knowledge that

V241
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individual has a financisl or sther personal inferest in the case that could be substantiaily affesied
by its cutcome or will panticipate in any way in the litigation. Once the magistrate judge bas the
reguested information, a fact specific determninationconcerning recasal can be made.  Any recusal
wonld b2 subject to the reminal procedure if e magiswrate judge so chooses.

The magistrate judge may not advise atiomeys and parties that the comment period is open
apd that they can make comments on the reappointment. No maiter how weil iptentioned te
magistate judge might be in providing this information 1o aftormeys and parties, thers 8 3
siguificant risk that they might fee] pressured to comment favorably on the magistrate judge who
is presiding over their case. Under Canon 2, a judge may not take advangage of the judicial office
to promote personal interest. Any such action by 2 magistrate jodge would run a significant risk
of nreating the appearance of impropriety.

B. Post Resppoinmment
1. Afier reappoiotment s the magistwate judge required to recuse or to

gotify the partes and attorneys in a proceeding that & member of the panei is
appearing as counsel of a5 a party in the procesding?

m&eommddowm,zﬁ?mppomMIthcmmMgeﬁmrmm
toxecuseo:mnouiymcpmmdmmysm:hemcmdmgma:amwcﬂhepamhs
appearing as counsel or as a party in that proceeding for the same reasons that a magisirate judge
is ot required fo do so after completion of the initial appointment procedire. The only exception
10 this would be in the unlikely event that during the selecrion process something were 1o sccur
between the panel member and the magistrate judge that bears directly on the magistate judge’s
ability to be, or to be perceived as being, fair and impardal in any case involving that panel
member. The particular facts of such a simation would have to be evaluated by the magisiate
Jjudge tw deternuine if recnsal is an issve and if notification showld be provided to the parties.

I closing, the Cornminee notes that 28 U.8.C. § 455(a) contzins language substantielly
similar to that quoted from Canon 3C(1) sbove, However, the charter of the Comminee does not
permit it to render opinions inlerpreting section 455, Magistrare judges may want 1o review the
;;udiczalmte:pmmnmofsmmnd.s by varicus federal circuits in addition to the advice contained
in this opinion.

Gerober 13, 1999

mv.242

TOTRL Puat



284

FORTENBERRY LAW FIRM, PLLC

POST OFFICE BOX 339
4173 EAST Maude Avenue
MENDENHALL, MISSISSIPP! 38114
RUBTY FORTENBERRY PHONE: 60¥-847-6622
SHEWLA R, FORTEMBERRY FAX: B01-847-8645
Jaguary 17, 2002

Hon. Patrick 1. Leahy, Chairmen

United States Senate Commities on Judiciary
224 'Dirksen Ofice Building

Wiashingron, PC 20510

RE: NOMINATION OF FEDERAL DISTRICYT JUDGE
CHARLES W. PICKERING, SR. FOR THE
UNITED STATES COURY OF APPEALS, FIFTH CIRCUIT

Desr Chairman Lezhy:

By way of introduction, I am a former District Attorney for Covington, Jasper,
Sipupsott, and Smith countles in central Mississippi. I served in this elected capacity from
1992 until November, 1999. Since that time ] have been engaged in the private practice
of Iaw and a good portion of my practice is devoted to the area of criminal law.

As amesber of the Nationzl Association of Ctiminal Defense Lawyes aud 3
prasticing attorney who has eppearcd before Judge Pickering, I wholchcariedly endorze
and support Judge Pickering for his nomination to the Fifth Circuit Court of Appeals, 1
consider Judge Pickering o be & fair, honeat, sincere, extremely competent, 2ad
Emowledpseble judge. | would be proud and honored for Judge Pickering 16 serve us on
e United Swfes Cowt of Appeals for the Filth Clreudt, I have no doubt thet Tnlze
Pichering will be firm, yet {2ir, to eminal defendants which sppear before hin.

Thank you for your time, and should you bave any questions, please let me know,

Sinc
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Honorsble Patrick J. Leahy
Chainman, Committee on Judiciary
U. 8. Stnate

224 Dirksen Office Building
Washington, D. C. 20510

Dear Senator Leahy:

I am 2 mamber of the National Association of Criminal Defenze Lawyers, and f am
subminting this letter in support of United States District Judge Charles Pickering for a position
on the United States Court of Appeals for the Fifth Circuit.

I have boen fortunate to appear befors Judge Pickering in many civil and eriminel
P , and I can state withous hesitstion that Judge Pickering is abx:miantiy firwall
Iitigants, thcu' families, and 1o attorneys who appear in bis Cowrt.

1 had the opportuaity 1o work with Judge Pickering in his capacity as r ptivate attornsy
before he assumed the position of United Staes District Judge. I found him to be
swaightforwand, corapefent and courteons in his deslings with clients, atomeys, and members of
the judiciary. These fing qualities followed Judge Pickering to the bench, and ! am certain that if
confirmed he will make a fine sppeliate judge.

1 would also advisc that in the criminal pwceeedings in which I have appeared before
Judpe Pickering he has been more then fair in the sentencing process, and has given defendants
and thejir families every opportunity to address the cowt.

il you or your staff have any questions, plzase do not hesitate 1o contsrt me.

Witk beet wighes, ] remain
Sincerely,

OWEN AND GALLOWAY PLLC

G fecetid 7

Ben P Galloway

BFGiej
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DRBORLE JORES QUMBREELL & ASS0CLAMES
ATTORNEYS ARD COURSELORSE AT Law
713 RONE STRaT
HATTIESBURS, MISSISSPe 38404
TeLEPHONE (0I5B R.2407
T a X {E0usEa. 6119

Gointer 25, 2001

Honerable Patrick I, Lealty

Chainnan, Cooditics an the Judiciary
United States Senate

224 Dirksen Office Building
Weshirigton, DC 20510

Re: Judge Chardes Pickering
Nominge: Fifth Cireuit Court of Appeals

Dear Senatoc Leaky:

A few days ago Tran fato Jodge Pickerbig 24 anchand congraulated him o bis being
selected for an sppolatment to the Fifth Cirenit Court of Appesls. 1 thereafier Iearned of
oppositon to his eppoinmment and felt compelfed to witie 65 fntter,

As an Afrioan American, attotncy who practices in the federal courts of the Southern
Distict of Mississippl, where Judge Pickering bes sat forthe past eleven (1) years, Lam
concemed th.at he bes come undes serutiny, Thave sppesred before Judge Pickering on
sumerous occasions during the pasteleven (Il years, most ofien thun siot, in cases
involving viclations of ¢ivil ights and employment diserimlnation mattess. T huve found
Judge Pickering not only to be & fair jurist, but one who is concerned with the integrity of
the entire judicial process and essures cvery participant of 2 “leved playing field" and 2
judge who wilt epply the law withow regard for the sensitive nature of cases of thir sort,
wirich mzy bave caused B personal discomfort

Thave personally seen him go overboard in working to bring rocondiliation {n matters
wherein parties because of fack of understending of the faw or actual il will, may have
committed violations because of lack of knowledge, cte, Lhave even been sppointed by
Judge Pickering to represent indigents who have legitimate clainis but not the expertite or
Tmoney fo litigate the same, whan he could have selected stiorneys who maight not being
the passion end true concert to brar to insarc that fhe Higants rights ate profected,

Pyven when I don’t prevail, my clisats know that they have bad their “day iti court" befor:
ejndge who is openminded, fiir and just aod will follow the law without regard 1o color,
econornic statue or polilfes! pomsursion.

8 BMd TEdaNsg €UISeasTA8  BQIZT 1802/8L70T
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1 have known Judge Pickering prior fo bis teking the bench and have seen bit advbcate
the rights of the poor and those disenfrenchised by the system. Overthe pas¢i] years,
have seen him bring the same passion for faituess end egalty to the feders! banch,

b Southern Distdey Tem proud to say that

Thovgh I poonally hate do 322
would make Him an excellent candidate for

his honesty, integrity and sense of fats plucs
e Fifth Circuit Court of A;

eboral Jones @pnbrell
DXis

Ce; Honorable Orrin Hateh
Unlted States Senate
Hort Building, SH-104
2 & CSte, NE
Washingron, DC 20510

£ 2N “TIRERYSD, ) 6TL9EBGTES €GBT Veez/sElel
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INGRAM ArTORNEYS AT Law
&

OFFICE OF EVELYN GANDY AND

ASSOCIATES, PLLC COUNSELORS

January 9, 2002

Honorable Patrick J. Leshy

Chairman, Committee on the Judiciary
United States Senate

224 Dirkson Office Building
Washington, DC 20510

Re:  Confumpation of the President's Nomination of Judge Charles Pickering for the United
States Court of Appeals; Fifth Circnit

Dear Senator Ledhy:

It is a pleasure and privilege for me to write a Ietter to you and your Committee with
reference to my long-time fiiend, Judge Chades Pickering,

Judge Pickering's home is in Laurel, Jones County, Mississippi and my home is in the
adjoining city of Hattiesburg, Forrest County, Mississippi. Judge Pickerdng and T have beent personal
and professional associates and fdends for more than thirty years. Purtheomore, while be isa
Republican ::d T am a Democrat, we have enfoyed & cordial and productive political relationship
working for progress for the citizens of Mississippi. '

Drring Senator Pickering's second tenm as a State Senstor, I served 23 Lieutenant Governor,
President apd Presiding Officer of the State Senate asd have personal knowledge of his service as
a suember of the State Senate. He was one of the Ieaders of the Senate at that time, serving with
unusual ability, distinction, and dedication to public sexrvice. He was also a recognized leader in
promoting a spirit of cooperation between Democrats and Republicans o enact progressive
legislation to benefit all Mississippians.

Ag 5o ptinmey end elected poblie officel i Missiselppi since 1948, T also have personal
knowledge of Senstor Pickering's coreer a5 » Jowyer, county aticrmey, and federal judge of the
Southern District of Mississippi. Ihave slways found him te bé a person of outstanding sbility,
trustworthy, dependable and fair, While our positions may have differed from time to time, ] have
always recognized the sincerity of his position and rospected his commitment fo a fair and exquitable
judicial systern for ol citizens.

May I also mention that Senator Pickering and 1 share the same religious faith, and he is
widely recognized for his commitment to his religious convictions.

201 SOUTH 29" AVENUE (3401} PQBOX 15038 HATTIESBURG, MISSISSIPFT 39604.503%
PHONE 601,261 1385 PAX 603 263 1393
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January 9, 2002
Senator Patrick 1. Leahy
Page 2

We were highly pleased when Judge Pickering was nominated to serve on the United States
Court of Appeals, Fifth Circuit, becauss of our belief that he will serve in this position, a3 ho has in
s present position, with uansual ebility, distinction and a fixm commitment to faimess snd justice
in our judicial system for sl citizens.

Thank you for your considerstion of Judge Pickering's pomination and if T can bo of further
assistance, please cali uponsne.

Sincerely yours,

INGRAM AND ASSOCIATES

ety arty

Evelyn Gandy

¢c:  Senator Orrin Hatch
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February 5, 2002

Honorable Patrick J, Leahy

Chairman, Commiitiee on the Judiciary
United States Senate

224 Dirksen Office Buliding
Washington, DC 20510

Dear Senator Leahy:

My pame Is Milton Gavin and | am an African American. | am writing this letter
on behalf of Judge Charles Pickering, Sr. | have known Judge Pickering for 17 years.
He has welcomed me in his home on numerous occasions. His son, Chip, and |
developed & friendship in our early teen years, We went to school together and played
on the same footbali team.  Even though | came from a family of Christian belisvers
and had great velues in working with different races, | learned some stronger values in
dealing with relziicnships with: o= ople of different races. ! developed a reletonship v
his son which was more like a brother than a fiend. He treated me as a part of his
family whenever | was there. We had many meals together and I always felt like one of
the family. | worked for the Boys and Girls Club for about four years and during that
time Judge Pickering was always a great supporter and expressed interest, Whenever
we needed financial support, Judge Pickering was willing to help.

If you have any questions, please fee! free fo contact me.
Sincerely,
Milton Gavin

112 Dearborn Street
Hattiesburg, MS 35401

c:  Honorable Orrin Hatch
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433 Russell Senate Gffice Bailding
United States Senate
Wasmngion 1., 20518

Dear Senator Leahy:

A recent local newspaper article sugpests that partisan politics bas entered into the
judicial nomination procedures for Judge Charles Pickering’s nomination to the Usited
States Cireuit Court of Appeals for the Fifth Circuit. This is very distressing to me.

I have practiced in fudge Pickering’s court since his appointmeat to the United
States District Court bench in the Southern District of Mississippi. While I do not share
Judge Pickering’s pre-appointment political disposision, I bave not found Judge
Pickering’s personal views o be in an Impediment to bis performance 2¢ 2 Judge. Onthe
soxirizy, I fad Judge Pickering to have the essential ingredients of an effective judge.
He is intelligent and has the analytical capsbilities that allow bim 1o obisin » quick
assessment of pertinent issucs. In addition, he is fair.

In my estimation, it wonld be a travesty if Judge Picketing is not elevated to the
United States Court of Appeals for the Fifth Circult because of political considerations,
If you need additional information, please let me know or contact ether lawyers who

practice in Judge Pickering’s court.
Sia\ai\aiy you@T\ }g
L. g A A

Wiltiam N. Grabam
WNG/sd

cc: Senator Thad Cochran.
United States Senate
Washington. D.C. 20510-2402

CFRRE 150 526 85
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Statement of Hon. Charles E. Grassley, a U.S. Senator from the State of
Iowa

I'd like to welcome Judge Pickering to the Judiciary Committee this afternoon. I
just want to make a few comments.

It’s important that we have these hearings to make sure that the individuals that
are confirmed to the federal bench are not just highly qualified, experienced legal
minds. But we want to ensure that they will follow the rule of law—that is, the in-
tent of the Constitution and the statutes ratified and enacted by the people—regard-
less of what their personal beliefs might be. We need to make sure that these indi-
viduals, lifetime appointments, clearly understand their role in the third branch of
government, which is to interpret the law rather than create it. So we should ask
questions of these nominees to determine that they will do just that.

Now a number of groups have criticized Judge Pickering’s record. But I'm not
aware that any of these allegations have been substantiated. In fact, Judge Pick-
ering has received a number of letters countering these allegations. There doesn’t
seem to be a dispute that Judge Pickering has been fine District Court judge. And
remember, he’s already successfully gone through the Senate review process once
before. Unfortunately, I believe that some of these critics have a political agenda.
they seem to be requesting us to use their own organizations’ agendas as a litmus
test as to whether Congress should vote to confirm or reject a judicial nominee.
That’s just plain wrong.

Whether an individual has been nominated by a Democratic or Republican Presi-
dent, I've consistently applied the same criteria in my decision to vote for or against
a nominee: does the individual have the requisite intellect, knowledge, integrity, ju-
dicial temperament and philosophy to serve on the federal bench? And most of all,
will the nominee follow the law rather than legislate from the bench? I've followed
this rule regardless of the judicial nominee’s own beliefs. For example, a number
of President Clinton’s nominees served on associations and organizations, or had ac-
tively participated in litigation involving taking positions that I may not have
agreed with. I voted to confirm the vast majority of those individuals because I be-
lieved that they could do the job, notwithstanding those positions or beliefs. I
haven’t allowed differences in one’s own beliefs to be the litmus test in evaluating
whether a judicial nomination should or should not be confirmed. Instead we should
be confirmed. Instead we should be looking at the nominee’s ability to follow and
respect the rule of law. I'll continue to do that in regard to Judge Pickering. I hope
my colleagues on this Committee will apply the same objective criteria.
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Ernest W, Graves
945 West Drive
Laurel, MS 39440

November 1, 2001

Senator Patrick Leahy

Chsairman, Senate Judicial Committee
U.S. Senate

224 Dirksen Office Building
“"Weshington, D.C. 20510

Re: Nomipstion of {ue Honcrable Charles W. Pickering, Sr.
Court of Appesls for the Fifth Circuit

Dear Senator Leahy:

1 have been 2 member of the Mississippi Bat for more than fifty years. Iscrved zs the
President of that Bar during the 1983-84 fiscal year.

During the years of active practice in Jones County, Mississippi, I was persopally
scquainted with Judge Pickerivg as a lawyer, as & prosecuting azomey, as a State Senator, and
&g & United States District Judge. He is my cousin and we are fiends. However, we did find
ourselves o3 cpposite sides of cares from time 1o time.

Qver the years of my practice, I had many oceasions to ebsceve him.. R is my opinion
thar ha will be an ontstanding Judge on the Fifth Circnit. He was always a worthy advocats, but
handled himself ax a true professional with the highest ethical standards. As a District Judge, he
has the repuration of giving fair and impartial trearment to all parties before him.

It is my recommendation that your Committee approve his nomination without delay. If
1 can fumish you with more details, do not hesitate t6 contact me.

cc:  Honorsble Charles W. Pickexing, St.
Sengtor Orrin Hawch
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Cotober 25, 2001

Senator Patrick Leahy
Chalpnan of Senate Judiciary Committea
U. 8. Senate
22@ Dirksen Office Bxis\'dmg
Washington, D.C. 20510

Dear Senator Leahy:

Lam an AflficsteArsericen ¢diizen of Jonce Cul gy, Misslesippl and e’
in the Hebron community where Judge Chardes Pickering also fives. have
known Charlas Pickering throughoul his carser as a lawyer and & Judge. [have
always known him to be a fair and just man whose impartiallty Is glways obvious.

He represented my son David Gray in 1881 In an armed robbary frial. My
Vscn was accused of robbing a white feenage gl at knifepolnt. Judge Pickering
- Hoved that iy son war entitied to a good defense gvet though twas not a
poputar move for him polideally. The ficst tal ended in & mishiel, gnd the second
trial ended with g nobguilty verdiel.

t ke Lhat Judge Fuokenng Is a strong hellever in the ccvﬂi:mmal rights
of Bl people. He should be approved for the judidary pos%ﬁen for which
Presldent Bush has nominated Lim.

Please wnszder this letter from one who personafiy knows Charles .
Pickering.

Sincerely,

= /
G 4, oy
P.O.Box 1115

Taylorsville, MS 39168
Phone: (601) 722-2184

ce: Senstor Orrin Hatek
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Chazles Harrison

February 5, 2002

Senator Orrin Hateh

Senate Judiciary Comumittee
224 Dirksen Building
Washington, DC 20510

Dear Senator Haten:

Iwas the first Afiican-American hired by the Laurel Police Department in the 1960s. [
had personal knowledge that Charles Pickering, the Jones County Attorney at the time, worked
against the Klan in Jones County. While Charles Pickering may have forgotten a 1972 contact
with a Sovereignty Cormmission employee when he was before the Senate Judiciary Committee
in 1990, he would never have intentionally misled the U.S. Sepate Judiciary Commiltee. In fact,
the contact in question is a testament to Charles Pickering’s outstanding civil rights record.

According to the newspaper accounts, in 1972 Charles Pickering was in a group of state
tegislators that asked a Soverzignty Commussion employes about a pulpwood union. The
pulpwood union would have had dealings with the Masonits plant in Jones County. As an
African-American peliceman in Jones County, I was aware that during the late 1960s another
union at the Masontte plant had besn infiltrated by the XKI{, In fact, the Klan was running the
olant. Klansmen had committed violent acts, including murder, at the Masonite plant. County
Aftomey Charles Pickering heloed investigate the Klan and signed the affidavit to indict Dubie
Lee, 2 Klansiman, for the murder at the Masonite plant. Charles Pickering worked with the FBI
to mvestigate and prosecute violent KKK members and even testified against the Imperia!
Wizard of the KKK, Sam Bowers. He put his, his wife’s, and his children’s lives on the at risk
by dotng this.

1f any person, would have mentioned union activity that affected Jores Counry, I would
have asked about it tog, as would anyone who knew the violent history of unions at the Masonite
plant.  That would have nothing to with segregation, 1t would have to do with protecting people,
black and white, from violence.
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In the end, the Sovereignty Comumission allegations only prove the Charles Pickering
fought agatnst the Klan and for the peopie of Jones County. In ali my dealings with hum, Charies
Pickering has distingwshed hirpself as a fine man without any prejudice.

Sincerely, .
pit e

Charles Harrison
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Evidence supports Pickering ~ Opinion - hattissburgamerican.com Page 1 of 2

Sunday, February 3, 2002

Evidence supports Pickering

Has Charles Pickering, President Bush's nominee for the 5th U.S. Cireuit Court of Appeals in New
Orleans, shown a "hostile attitude” toward civil rights cases?

The charge, which was leveled Thursday by leaders of the Mississippi branch of the NAACP, would
be decply disturbing if it were true.

We don't believe it is. Why? Because for every piece of "evidence" put forward by Pickering's
detractors to thwart his nomination, there is just as much, if not more, evidence - real evidence - to
demolish the claim.

Our conclusion: The fuss over Pickering is motivated by efforts to keep a conservative judge from
being placed on the 5th Circuit bench. And the "charges” are little more than smoke and mirrors
designed to obscure Pickering's impressive record and personal character.

On Thursday, officials with the Mississippi branch of the National Association for the
Advancement of Colored People held a press conference in Jackson and outlined some of the
reasons the organization opposes Pickering's nomination,

"There's a pattern of a hostile attitude,” said L.A. Warren, speaking in reference to Pickering’s
handling of cases involving discrimination, labor and women's rights issues. The NAACP has
forwarded six Pickering decisions to the Senate Judiciary Committee, which has scheduled its
second hearing with the nominee for Feb. 7.

Pickering's opponents also contend the nominee gave false testimony about his contact with the
Sovereignty Commission during a 1990 confirmation hearing to become a federal judge.

Attacking Pickering on tacial and civil rights issues will ultimately prove to be a flawed strategy.
There is simply too much evidence - and convincing testimony by those familiar with Pickering's
character and record - to the contrary.

The members of the Senate Judiciary Committee would be wise to heed the advice of the Rev.
Kenneth Fairley of Mount Carmel Baptist Church in Hattiesburg.

Fairley, an influential leader in our community, has challenged other black leaders such as U.S.
Rep. Bennie Thompson to "check with some of the local leadership here and find that some of
Judge Pickering's voting record has been very favorable (to the black community).”

According to Chet Dillard, a retired judge and former district attorney in Jones County, Pickering's
civil rights record is laudable, In a guest colimn in the Hattiesburg American ("Former judge
defends nominee's character, record,” Jan. 30}, Dillard praised Pickering for: 1) Testifying against
Sam Bowers in the Vernon Dahmer case in 1967; 2) Voting as a state senator to shut down the
Sovereignty Commission in 1977; and 3) Fighting efforts to destroy the commission's recerds.

America's judicial system has entered dangerous terrifory when political organizations actively

hitp://www.hattiesburgamerican.com/news/stories/20020203/opinion/1579266.html 2/4/2002
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Evidence supports Pickering - Opinion - hatieshurgamerican.com Page 2 of 2
oppose judicial nominecs for the shimple reason that he/she belicves differently than they do.
This ungetiling practice forces nominees like Pickering to defend political positions, when in fact

Ju ike Pickering were simply interpreting the law, not trying to advocate and uphold specific
political ideologies.

We welcome another hearing for Pickering.

And we believe that the Senate Judiciary Committee - if it hears the full body of evidence - will
confirm his nomination to the 5th U.S, Circuit Court of Appeals.

« Youmay contact Upinion Page Editor Rich Campbell at 384-3128 or by e-mail at
rich@ftpamerican.net.

http/fwww hattiesburgamerican com/mews/stories/20020203/opinion/1 579266.himi 27472002
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Monday, October 29, 2001

Honorable Patrick Leahy
Cheirmen of Judicial Commitfee
United States Scnate

224 Dirkson Offics Building
Washington, I).C. 20510

Dear Senator Leahy:

I am wriling you concerning the pending confirmation of Honorable
Charles Pickering to the Fifth Circuit Court of Appeals, which is now
under consideration by your committec.

1 bave been | practicing attornoy and member of the Mississippi Bar for
over fifty-one years, during which tirne I have tried cases in all foderal
and strie courte in this area of the country. 1 also served as President of
the Mississippl State Bar Association and have been active in the
Misgine] ny for aver fifty years.

During my years of practice, 1 have had occasions to know Judge
Pickering, both as & practicing allorney and [ also, have had the privilege
of trying cases in the federal court, over which he prosided. Ycan say
without contradiction that he is onc of the most able and ene of the
fairest Judges that has been my privileges to practice before in the
courts, .

I gpecifically remember the cese of Tim Adams versus Wal-Mart, which
was handled by this office in 1993, This case was & personal infury case
and the of the Caucesian rase, had sn Asisn fiancée, vho
testificd in this case. The jury in that case returned a verdict covering
only the medical expenses of the seqously injured Plainuff

Judge Pickering felt, | am eure, that there had been some prejudice on
parl of the jury berause of the reJationship that existed in the Plaintiffs
personal life, resulting in failure of the jury (o award adequate damages,

&%’w e Goworseliors af Lovss
oo Bogee HWttogmare e, Vollowin oL Do Hllemnrt B ey Wi
ol Bagocib e fonibayeckod et denn@iamechodl

o e-mmails }EGbopeckaticman ton
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Honorable Patrick Leahy
October 26, 2001
Poge 2

On the Motion for New Trial, Judge Pickering granted a new trial and
rescheduled a new trial on the issue of damages only. The result was
that a substantial settiement was reached and justice was done.

It is my sincere hope that your comunittee will confirm Judge Pickering
becsuse T think with his intcllcet, judicial knowledge, legal ability, and
character he will make an outstanding Judge on the Fifth Cirewit Court
of Appeals and {he judielal system will be strengthencd by his presence.

Thank you for your eonsideration, I am
Cordially,

L Mt

i Roycd Hollerpan
JRBH/mb
ez Scnator Oren Hatch
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IN GRAR/E ATTORNEYS AT LAW
&

OFFICF.QF CARROLL H. INGRAM AND

ASSOCIATES, PLLC COUNSELORS

January 9, 2002

Hoporable Patrick J. Leahy

Chairman, Commities on the Judiciary
United States Senate

224 Dirksen Office Building
Washington, DC 20510

Re; Confumation of the President's Nomination of Judge Chales
Pickering for the United States Court of Appeals, Fifth Circuit

Dear Senator Leshy:

In 1972 Charles Pickering and I were swom in as elected members of the
Mississippi Senate, We were both young lawyexs, he, a republican, representing
Laurel and Jones county Mississippi, and 1, a democrat, representing Hattieshurg
and Forrest County, Mississippi. We were re-elected to the Senate for a second
tenn, 1976-1980. This letter is written from actual knowledge of Judge
Pickering's service in the State Senate. Living in the same vicinity, I also have
Jong-standing knowledge of his family and professional life.

Judge Fickeing seved in the Llississippl State Seaate with distinctice and
honor. He was onc of the most intelligent members of the Sepate and his
legislative work was excellent. He had en unusual ability to find solutions and
common ground in circumstances that appeared impossible. He brought the
members of the Sepate togetber on many worthwhile issues.

Question has been raised about the 1977 Mississippi State Senate action.
sbolishing the State Sovercignty Comsmission. The Senate amended the House
Rill, ebolishing the State Sovereignty Commission, sealing ifs records and placing
funn o U custody of the state archives. For some Bms yrior o 1977,

r¢ edvocsted abolivsn of the Dot S wienty
[, i g5 cure recizl hampony &xd te chminae this
symbol of segregation sad raclel prefudice. In March of 1977, the senafe vote to

abolish the State Sovereignty Commission was a vote for the elimination of racial
prejudice and a strong progressive statement for racial equality. Chares
Picketing voted for this measure and in so doing demonstrated his core conviction
of equal and fair treatment. There was significant debate over the issue of sealing
the records for 50 years. Sealing the records was better than destroying the
records, which would have prevented justice being served, The senate vote for
the abolition of the State Sovereignty Commission was a tomumentsl and
progressive stand for good race relations.

211 SOUTH 29™ AVENUE (19401) PO BOX 15039 HATTIESBURG, MISSISSIPPT 35404-5089
FPHONE (601 264-1385 3 FAX (601) 2611293
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Fawary §, 2002
Senator Leabhy
Pagel
) it has been erromcously suggested that Judge Pickering, in some way,
advocated an all-white senate. There is no basis for this allegation, No such issue
was addressed during his senate service.

In Indge Pickering's life of public sexvice he has consistently maintained
his political convictions. Te and his family have faithfully lived by their religious
beliefs. In all of Judge Pickering's political, professional, and civic actions he has
been reasonable and has shown genuine respect for the rights of every pemon
without regard to race, creed or gender, His actions are tempered by compassion,
none of which demonstrate a mean spirit nor show malice toward anyone.

As County Attomey, be exceuted the duties of his office, protecting the
rights of all citizens. He faithfiilly excreised bis duties in the face of sdversity and
danger. Tn the Mississippi Senate he performed bis Constitutional and Legislative
dutics, respecting the cights of alf citizens. His Iife domonstrates Bis absolute
belief in equality and equal protection under the law.

As U.S. District Judge, his competence, his work ethic, and his faimess
have never been doubted. ‘We, who practice in his Court, from time to time, may
not like some of his decisions or mulings, but no one, privately or publicly, bas
questioned his faimess, honesty, or integrity. Furthemnore, no litigant or lewyer
has said that Judge Picketing, in any way, demeaned or mistreatod them. His
professionalism is nnmatched,

Absolutely, he is deserving of the President's nompination and the Senate's
corfirioation.  Personally aod professionslly, without reservation, I recommend
his confurnation, His serving the St Cucuit will be 2 tremendous contribation to
that Court in the same manper in which he has so faithfilly served the state of
Mississippi and the U. §. Distict Cowrt. I make this recommendation as a life-
long Democrat, practicing lawyer, and citizen inferested in a fair and reasonsble

. Federal Judiciary.

If I may provide any additional information that will be helpful to you or
your commitiee please do not besitate to call me. Thank you for your dedicated
savice fo the Judiciary, the Unitad States Senate, and to ot Country.

ally,

e

INGRAM, ANSOCIATES

co:  Sepator Orrin Hatch
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Hororable Pairivk I, Lealyy
Chabmman, Committes on the Tudiciary
‘United States Senate

224 Ditksen Office Building
‘Washingtor, DC 20510

Dear Senator Leahy:

641 MAIN STREET
HATTIESBURG, MS 39401

1 am.a resident of Forrest County, Mississippi and en African American. [ bave had the
pleasure of serving on the Forrest County Board of Supervisors, which s the governing body of
Forrest County, Mississippi. ¥ have lived in this area for wsny ysars and aw aware of the
importance that the Pederal Courts play in prescrving the rights of not only African Americans, but
al} citizens of this great country, sud I wish to wrge your confirmation of Charles W. Pickering, Sr.,
fo the United States Courl of Appeals Tor the Fifith Circuit Distrdct. 1 am very much sware of the

quali

ions of Judge Pickering and the manner in which he has served as a United States District

Judge. | feel that he will be ap gsset to this community, this state and o the Usited Siates, as 2
member of the Fifth Circuit Court of Appeals. Tudgs Pickering bas demonstrated his devotion to
- upholding the law of the Constitation of the United States of America and Irecommend bim without
reservation, feeling cettain that be will continue to protect the rights of all citizens i his position.

2s a Judge on the Court of Appends.

Oliver Jobpson
oJ

c¢t U. S, Senator Ortin Hatch

. Very truly yours,
N
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BESOLUTION

A resolution of the Jonas County Bar Assoclation recommending the appaintment of United
States District Judge Charies V. Pickering, Srt., to the United States Court of Appeals for the Fitth
Circult.

WHEREAS, Judge Charles W. Picketing, Sr., was @ practicing attomey and mernber of the
Jonee County Bar Assoclation for a period of 28 years before his appointment to the United States
District Court for the Southern District of Missiseippl in 1880; and

WHEREAS, as a practicing sttomey and member of the Jones County Bar, Judge
Piat

dng dletinguiched himeel as & feysl 2nd fRithiut advocats for his cliente and exilbled tha
 highest standarde of grofessionaiism, ethics, and integrty to both court and fellow counee; ond

WHEREAS, upon his appointment to the United States District Court for the Southem -
District of Missiseippi, he has fulfilied the duties of that position with the utmest regard for the iews
of the Untted States and for the parfies and counse! who have appesred before him; and

WHERERS, in terins of his devotion 16 family, friends, snd service to his fellow man, bothin
iz eommunity end glsewhers, Judge Chedes W. Pickefin;;. Sr., hae represanted the very best of
Gur noble profession; end

WHEREAS, Judge Charles W. Pickering, 5., s 2 member of the judiciary, is noted for his
falmess &nd Impartiality and is & strong defender of ths conatitutional rights of all:

NOW, THEREFORE, BE IT URANIMOUSLY RESOLVED that the Jones Courty BZ(
Associstion recommend the eppointment of Unlted stéta District Judge Charles W, Picketing, 8r,,

1 the poction of Appelizte Court Judge vt the Unked Ststus Court of Appeale for the Fith
Clrouit,
This, the 3 /3%ay of October. AD. 2001,

JONES COUNTY BAR ASSCCGIATION
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Nora J. Jones

P. O, Box 1543
Hattiesburg, MS 38403
January 25, 2002

Honorable Patrick J. Leahy

Chairman, Committee on the Judiciary
United States Senate

224 Divkeen Gffice Buliding
Washington, DC 20510

Dear Chairman Leahy:

Though it should nof matter, 1 am an African-Arerican female and | had a case
before Judge Plckering in the summer of 1994. | had been involved in an accident in
Mandeville, Louisiana where | was struck from behind and had a resultant brain injury. |
was off work for three years. When we went to court, we went to court in New Orleans
and we had an African-American judge. {ost the case in New Orleans before that
African-American judge despite five doclors saying that there was no chance for meto
jose. When we c:ame fo Hamesburg for a bad faith ¢l azm agamot my disabiiity
foure Lz i systemn gnd feerdzinly expected fo loss
because my fee!mgs were, if | can fose before an Afncan-American judge I had no
hope before Judge Pickering who is a White judge.

At this point | was so beaten down with so many denials, so many things that

- happened, | had absolutely no faith in humanity. | came before Judge Pickering with

my case. | had a single attorney and the opposing side had three atforneys who came
"o the court. As it turns out, they had hid evidence and had lied to the judge about the
=cts of *2 case and he was able fo see through their fes. [n the middle of the case he

N #ial and brought my attorney and me and the oppos =ing counsel fo his

; ad them rather severely and toid them in no uncertain t2rms that
ha tho., 4 Gist hay were o fing evidenice and that he did not apprecizie them
making & mockery of the court, and encouraged them to consider settling the case. He
said that my case was probably worth more than the company was willing to pay but |
faced several serious Jegal obstacles. He said that | should consider how much was
enough to put my life back together. At the time | was in need of at least $5,000 so
could get a refresher course which had been deemed a necessary part of my
rehabilifation. With the assistance of the Court | was able to put my life back together.
| went back and did finish my rehabilitation and | went back to work. | bought a house
for myself and my children and 1 bought a brand new vehicle and 've worked since
then.

Lo
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 feel like Judge Pickering’s appoiniment is a great honor and | think that it is
deserved by a great man. | believe In his fairness and his knowledge and his judgment
eraugh that | would be willing to go to Washington and testify on his behalf should that
bezoome necessary. | feel that his sppointment s a great loss to Mississippi and it wilj
feave an unfillable vold, but with his knowledge and dedication {o the law and his
conviction to making sure that juslice is done, | think he would be a tremendous asset
to the citizens served by the Fifth Circuit Court of Appeals, | also feel that notonly is he
an excellent choice but he is the only chojce for'this appointment. What he did or did
not do 30 years ago dees not matter to me. What matters to me is his falmess, his
integrity, his ability to rule, and his commitment to seeing justice deone for all citizens
regardiess of thelr race, creed or color,

| consider Judge Pickering fo be one of the most compassionate and fair people
! have ever met.

Sincerely,

VAT I

Nora J. Jones
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LAW OFFICE OF
WILLIAM HAROLD JONES

AYTURNEY AT LAW

PORT OFFICE ROK 202 ¢ 841 Ky 117 PETAG PLIRSAN 7 Q1 4

Oclober 25, 201

Han. Patrick J. Leahy, Chairman
Committee on the Judiciary
United States Senate

224 Dirksen Office Building
Washington, D.C. 20510

Re:  Charles Pickering
United States District Court of Appeals Nominee .

Dear Senator Lezhy:

1 have known Charles Pickering for probably 20 years or more. He served as a Senator
from a nearby county in the Mississippi Leglslature, and I served in the House of
Representatives myself for 18 years. I have practiced in his Court on many occaslons
throughout the lest 12 or 12 years and § can only sey this is the most feir Judge before
whom I have ever appeared. Notonly is he fair, he wanés to be fajr to all parties, 1have
“never known of eny indifference or prejudice that he has shown against blacks or women
and in my own humble opinfon, it is regrettable that he has been accused of such.

1 presently serve as Chairman of the Forrest County Democratic Executive Committee and
although Charles was prior to his judicial service, a Republican, [ do not hesitate to signify
to any person that he is fair and impartial, and has been 5o even to myself, a Democrat.

Very sincerely yours,

& :
wam H. Jones

WHJ/sp
co: Senator Orrin Hatch
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ST, JOIRK UNITED METHODIST CHURCIE
F. 0. Box 65
Hatticsburg, MS 38403-0085
G01-583-1243

Gchober 26, 2001

Honorable Palrck 4. Lealy

Chalrman, Commitiee on the Judiciary
United States Senate

224 Dirksen Office Building
Weshington, DC 20510

bear Senator Lealiy:

In the year 1987, there were only three black eruployees cut of 105
employees In the Flre Department of the City of Hattlesburg, The NAACFP
when I was president filed an acfion in Tediad Court where Judge
Pickering was the sitting judge. The presentalon of the facts by the US.
Justce Depariment fo the Court was carefully considered by Judge.
Pickerng. At Judge Pickering's wrging the City of Haltlesbutg agreed to &
consept order and, thercfere, accomplished what was“sought by the
NAATE for the Aftican Amcrdcan citizens who had been disciminsted .
agzinst by the City of Hafiesbury in place ef the time of frial. The
settlement and ruling by Judoe Plckering was very fair £ has confinued
to be followed fo this day. 1 belleve this zction set the standard for fair
treatment throughout the State of Misslissippl

In the year 1998 another action wee filed in Judge Pickering's cowt by the
NAACP salleging discrimigation in the allocation of funds between the
predominantly white affluent community and the: eastern part of
Hattiesburg, which was predominantly African American. Judge Fickerinz
izok 1% mase under advisement and affer due consideration advised th
City of iwliest that the sume facts applied (o this ceuse thal wo
present in the Fire Department case where the [adls were i faver of the
NAACP who flled the case. Judge Picketing advised the Clty of
Hattlesburg's attorney to work with the NAACP and their lawyer to effect a
falr and equal division of the city resources foy all citizens. This was
apncompﬂshed without & triel end 15 yems later Is still being carefilly -
followed.

Without hesitation, 1 can truthfully say that Judge P‘idcf:ﬁng‘is an
extremely falr Jndoe who serves all oy citizens, and there has never been
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a hint of prejudice agalnst minorities displayed in his court. On the other
hand, L seemed to me that he pushed very hard fo Insure the falr
treatrnent of i orities,

Without a doubt, Judge Plckerng should be confinmed as a Judge for the
Fifth Clrevit Court of Appeals where he will benefit & much wider segrment

s et e

Sincerely,

Reverend Nathan Jordan

Pastdr, St John United Methodist Church

Former President, NAACE, serving 3 fenms
unopposed

copy: Senstor Ordn Hatch
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LAMON J, IKEMHY
CIRGUIT 4150
U, 8. COURTHOLISE
BETROIT, MEMHIGAN #2228

Movember 8, 2001

Honorable Patrick Y, Leahy

Chairman, Committee o the Judiclary
United States Senate

224 Diicksen Office Building
Washington, D, €. 20510

Dear Senator Leshy:
“Tveritzthis Jetter to support the nominution of my fHead, Charles W, Pickering, Sr., forx poshion o -
the Uniied Stetes Couny of Appeels for the Fifth Ciroulr,

Judge Pickering aad 1 serve togeiher oi the Judits Bianch Comamitier of the Rudicke! Conferene:
of the United Statas, | have watched s iempametn, his fmnﬁx, aad his sense of compassion a3

di d sevecal difficult diciary, One ofmy dear fidends, Judge
Henry T, Wingate, who mwnhmdgeﬁckwngeanmmmictCemmﬁwsOm
Distrizt of Misstesippl and who hag knovent Judge Pickering for morte that 16 years, has told me of
the outstending qualifications of)’udge chkncm@ Fedge Wingate slso said thet ax 2 practicing:
attorney before him snd as a colleag inted to the bench, Chares Pickedng’s entice

" fifis hag been comnmitted to equalify and Sirness and upheidmg “equel justice under lawe”

£ e Sevcn&x Czrcur( Tbc confixmation was being held up for some political reas

I tlked fo udge Pickerng and asked I he would cell Scns:or Trent Lott shout pushing the
confirmetion through. Thenext dey Tudge Pickering saw me atbreakfist and said, “Damion, Serwtor
Loty has made  commitment to me that he would follow throigh on this matter.” In a fow days,
Judpz Asse Williams was confiomed. Sheisnow the first Afijcan-American Judge ta sit onthe Court
of Appeals for the Seventh Cleouit.
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Page -2-
Novembes 8, 2001

Yamabsolutely convinced that Jodge Pickering”s entire Jife hag been dedicated to the principle spolfed
out in the Declaration of Independence that says, . . . &1} tneq are created equal, that they are
endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the
pursuit of Hepploess . ., .7

1 recommend Judge Chardes W, Pickering, 8r. to you-without reservation.

DIR:med

.e5; Senator Orrin Hateh
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To: Honorable Patrick Leahy
Chuinman Judiciary Commitiee
United States Scaate
Washington, DC 20510-6275

From; James R. King
2230 Malaux Dr.
Vicona, VA 221382

Date: December 10, 2001

Subject: Nomination of U.S. District Judge Charles Pickering for a seat on the 5® Cireuit
Court of Appeals

This letter comes as a letter ol support for Judge Charles Pickening. While I was aware of
Judge Pickering’s nornination to the United Statcs Cotirt of Appeals for the Filth Cireuit,
I was not aware of the opposition and subscquence questioning of bis record on racism
and discrimination, I'm a Private Consultant and 4 nahv: Mississippian. T was in
Jackson, MS on business during the week of November 12" when T nofice an aricle in
the Clarion-Ledger dated Nov. 15™ (article enclosed).

1 have kuown Judge Pickering for 25 years and can and do state without hesitation that Lic
is 2 man with great morals and principles and I have found him to be completely void of
racisen in his approach te dealing with issties of race.

In 1976, Charles Pickering hired me as the frst African Amcrican Political Operative for
the Mississippl Republican Party. 1 ¢an assure you that therc was no pressure on then
_Chairman Picketing or the State Party at the ime to hixe an African American. The story
1 would like 1o share about Judge Pickering I believe best illusteste his straight
forwardness and blindness to approaching siuations based only upon race. In 1976 after
watching then President Ford lose (o Prosident-Elect Carter, T along with severat other
African Amcricans decided 1o meet with (he Chainman of (he Mississippi Repuhlican
Party (Charles Pickering). At the meeting, we laid out for him how badly the Republicans
had done in the Aftican American comupuplty (Caster reccived over 96% of the Aftican
American vetc in ME} and how crucial it was for the Pany to hire an African American
o it's etaff to weilk in the African American Cormmunity, Chadrrman Pickeriag 8
jsrently and woade soles of the meoting and ssked if we could get back togethier in & ek
‘orso. Afoursecond mecting with Chajrman Pickeriag, he stated that we had made somc
excelfent points of the Party’s nced for outreach and that he was willing to hire an
Aliican Amcrican, but not for work in the Aftican Amcrican Community exclusively.
Hc stated that the persen would have 10 work in all segments of the state rural, wban,
. African American and White arces of the Stafc.

T beoame the First Afiican American Political Operative (Fieldman) for the Missisippl
Republican Party. Duarinig my years of work at the Party, U spent considerable time
traveling with Chairmnan Pickering as well as sponding time at his personal resident with
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him and his fimily. T remain close to him today and still consider him to be one of my
rmost reliable Mentors. This story I believe best demonstrates Judge Pickering’s apptoach
1o dealing with issucs of race. The group and mysclf approached Judge Pickering about
only looking at the Party’s need from @ narrow point of view, he however being
Chairruan and having an open mind looked at the siwation from o broader viéw, He later
explained to nie that he fell that in order for the Party to gtow it was neccssary for both
the African Amorican and White cormrmity 1o roceive the same message and that would
ot happen if 1 were confined to working in the Affican American commmunity only, My
point for telling this story is 1 sxy to those who huve secused Judge Pickering of being o
racist individun), that they really don't know him.

Chajmman Pickering could have enhopced his personal standing with the group by
allowing us 1o belisve that be sgreed with ourapprosch 1o Lugsting an Afiican Amerdean
to the African American Commumily only, but invivad he made the poim of reminding us
that the Parly’s message was 1o be the same to both communities and iF the message was
the same it could be delivered by the samc individual, Ho also thodght it was imyportant

for the Party 1o hirc African American to demonsteatc its commitment to being an openr

and inclusive Pasty. 1 can wneguivocally state from my personal knowledge and twenty-
five years of knowing Judge Charles Pickering that be is net a raeist and I bélieve him to
be immincatly qualified for & scat on the S™ Cireuit Court of Appcals. :

Judge Charles Picketing did not ask me o write this letter on his bohall, but after reading
the article in the Clajon-Ledger 1 et it imperative o my partt to speak out about a
Christian, a2 fiend, 2 mentor and a fine gentlemen.

Mr. Chalmuan, 1 eRcourage the Judiciary Committce to Confinn the Appmntrncnt of
Judge Charles Pickering to 5% Clreait Court of Appexds,

" co. Son Omin G Hatch
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Janusry 26, 2002

Honorable Patrick Leahy
Chairman Judiciary Comunittec
United States Senate
Washington, D.C. 20510-6275

Decar Senator Lezhy:

On December 10, 2001, I wrote 1o you expressing my suppott for the nomination of U.S.
District Judge Charles Pickering for a seat on the S™ Cireuil Court of Appeals. In that
letter I related 10.you my fricndship and personal knowledge of Judge Pickering over the
past twenty-five years which is why I belicve him to be eminently gualified 1o be seated
on the 5 Circuis.

During my cmployment with the Mississippi Republican Party, and during Chatles W.
Pickering’s tcnurc as Chairman (1976--1978), Chairman Pickering and [ attended a
number of statc-wide and regional mectings of the Misstssippi Chapter of the National
Association for the Advancement of Colored People (NAACP). Chairman Pickering
requested to attend these meetings. Dr, Emmin C. Bums was the State Ficld Director for
Mijssissippi during that time, Chairman Pickering attended even (bough there was some in
the Mississippi Republican Parly who questioned why or what hc thought hc would
accomplish by atiending these NAACP meectings, and there where questions from some -
wembeors of the NAACP as to what he wanted from ‘them. When asked why did he
attend, he gave the sanic answer to both groups, to opcn up dialog between the two
groups. As I stated in my previous letter to you, there was not a lot of political advantzge
in talking to African Americans about supporting Republican candidates at thut time. J
accompanied him too most of these meetings and on-our return back from them, he and T
would walk about how we thought they went. We both agreed that we probably did not
gain that much from a political standpoint, bul Chairman Pickering always [clt npbeat
about the opportunity 1o have had open dialog and the shating of idcas and concerns. 1
was always impressed by his ability to find some comynon ground in which he and the
NAACP groups were able to agree that there was room to work logether for the
beltermerit of all Mississippians.

I find it ironic that there are Civil Right’s groups that oppose him as being someoone they
helieve will try {o suppress their civil rights. T find it ironic because over the many yoars
that T have known Judge Pickering, ¥ can eamestly say that T have never known.or met
anyone thai has said (hat they knew of any such dealings in which be was involved in that
denied or supprossed (he civil rights of others. Therefore it is in my opinion that thosc
you say such things about Judge Pickering, really do not know him.

Mr. Chaioman, again I encourage the Judiciary Commitiee to confirm this eminently
qualificd and finc gentleman’s appointment to the 5 Circuit Coust of Appeals.

cc Scn. Ormin G. Hatch James R. King
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i ytulion ! Senator Patick Leaky, Chaionan
. . Committee on the Judiciary
T ; United States Senate
War , PR ' 224 Dirkson Office Building
e Washington, D. C, 20510
i, .
Lol .
;m“”’*"‘“ Dear Chairmaan Leshy:
Jopuesero, depanacs, EKA
i : The purpose of this letter is To support the nomination of Judge Charles
TRa— Pickering to the Kifth U, S. Circuit' Court of Appeals. Fair and imparfizl
fimicidoussh consideration of Judge Pickering will result in his timely confirmation. . '
fameERn i
e TR 1 beve known Charles Pickering for more then thirty years, Heis 2
e : gentl of high meral character and impeccable inteprity. In ail of bis years in
Ly i . public service there has never been a whisper against his chatacter. He has been &
e ; teaderin his church, community, and profession. He has always been 2 peacemaker.
[t ichniaat H .
i In the Iate sixtics Charles Pickecing was ene of the first men in public life to
frontiom *'take a public stand ngain the Ku Klux Klan and he has consistently stood for racial
'&:;;‘;*"‘ justice, even when it was not popular to do 0, :
it Pleasc Iead your committee to give careful consideration to his background

£ it

oy et Btz B,
T B s
ermen R St

teTEzesGt
Fovehn, Wrsdhagtia K25

sad credentials and coafim him to the position.

Sincerely,

=

Torny King
t: Senator Orrin Hak:h
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Charles E. Lawrence, Jr.
o ATTORMEY ARD COUNSELOR-AT-LAW
: P.O. BoX 1624 » 606 1/2 JOHN STREET » HATTESBURG, MS 39403:1624 « TELEPHONE (601) 582-4157

October 25, 2001

Honotable Patrick J. Leahy

Chainman, Committee on the Fudiciaxy
United Swates Senate

224 Dirksen Office Building
Washington, D.C. 20510

RE: Nominsion and Confimmetion of Feders! Bistriot-Cowt Judge Charles W. Plckerdng, Sr,
to the Fifth Ciroult Cowtof Appeels -

Deax M. Chairman:

Please be advised that when § leamed of Judge Chates Pickering™s nomination as a jucist to the
Fifth Circuit Court of Appeal I was elated for him zad for the people of the State of Missiesippi..

My clation for Judge Picketing's nominstion arfses out of the fact that T have besn & practicing
attomey in Southeast Mississippi for the past 21 years, I began sy career os an aftomey with
Southeast Mississippi Legsl Bervices within two wesks of graduating from Howard University
School of Law in 1979, As an attorney that have spenta great deal of fime reprosenfing
economicslly disadvantaged olients at Iegal services and as an attomey in prvate prectice, I have
faund Judge Fickering to be very falr in edministecing justice and a jurist that makes every effort
1o keep the scales of justive balanced. :

Tecotnes as asurprise fo me {0 find that thore ere some possible efforts to delay or derail Judge
Pickering’s eppointment to the Fifth Clrouit Court of Appeals. T am. fairly cortain that the
opposition comes From individuals that have never practiced before Judge Pickering or hasnevex
hed & eleim pending in his Court, I believe that snyone that has had the opportunity to speek
with Tudge Pickering would find him to be & fiir and honest individual with high integrity, e
good.pocial conscious end a strong belicf in fumily valves, :

oy epinion Juden Pickering possess all of the gustities that we 23 Americans should wantin e
pesson that i & 207y the lews of the land which could have an ultimate frpuct upon the rights
that we enjoy 8s Americans. | knovw that he is knowledgesble of the lav and alrin bis
interpretetion sud spplication of the law. T also know thet as an Appeals Court Judge that he will
apply these skills as well as his innate abilities to preserve justice for all Americany regardless of
their station in lifo and without regards to their race, creed, color, sex, ornationsl origin. .

1 feel that < an Aftican American avorney that have practiced before Judge Pickering sndes g
person that grow up in south Mississippi I have a duty to speak up on behalfof u person thatds -
deserving of this appoint. 1 stand on the sideline without making any effort to provide you and
your comumittes with information from 5 person that have stood before Judge Pickedng and to

TOTR. P2
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Page 2
Leshy —Leiter
RE: Judge Pickering

speak up on his behalf, then T would be Just as guilty as Peter when he degied Chaist with full
knowledge of his goodness. N

T can be of Surther assigtence to you or your committes in this matter, please do not hesiate w
contact me.

Hagt Building SH-104
&S, NB
Washingion, DC 20510

TOTAL. P81
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LAW AND LOBBYIN IN THE NTION'S CAITAL

Judge’s Record:
What Wias Left Out

BY JONATHAN GRONER

As a young lawyer in Jones
County, Miss., in the 1960s,
Charles Pickering Sr. helped put
Klansmen in jail.

In the early 1990s, when
preservationists and black
activists clashed over a “colored
only” sign in a county court-

5th Circuit, his liberal opponents
won’t be focusing on these
aspects of the nominee’s record.
Liberal activists have combed
through the decisions- that
Pickering has written in 11 years
as a U.S. district judge in
Hattiesburg, Miss., and have
concluded that Pickering’s con-

You won't get the full story on Charles Pickering Sr.
from liberals’ porirayal of his life and record.

house, Pickering helped craft a
compromise that the black com-
munity applanded.

And as a federal trial judge,
Pickering has tried to keep
young African-Ameéricans out
of the criminal justice systent,
convening a group of local
civic leaders to try to solve the
problem.

When the Senate Judiciary
Committee meets Feb. 7 to con-
sider Pickering’s nomination to
the U.S. Court of Appeals for the

firmation “poses a grave danger
to our rights and liberties.”

But a Legal Times analysis of
Pickering’s important rulings, as
well as interviews with commu-
nity leaders in his home state,
offers an alternate view to the
liberals’ conclusions that
Pickering is racially insensitive
and indifferent to constitutional
rights.

As a potentially explosive
showdown approaches, the

See PICKERING, PAGE 8
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Edmonson, a newspaper owner who was
president of the local chapter of the National
Association for the Advancement of Colored
People in 1995 and 1996, recalls that about a
decade ago, African-American citizens were
upset about seeing the words “white” and
“colored” engraved next to water fountains at
the county courthouse in Ellisville, Miss.,
near Laurel,

Segregation, of course, hadn’t existed for a
quarter century, but the words were still
carved into the courthouse wall. Historians
wanted to keep them on the building as a
record of bygone times.

Pickering—along with Edmonson and
Vincent—served on a biracial commission
that decided to retain the dual fountains, but
cover the offending words with plaques.

“He understood that those things were
offensive and had to be removed,” Edmonson
says.

Carey Varnado, a Hattiesburg litigator,
says that, as a state senator in the 1960s,
Pickering testified in court that a Klansman
“was known to have a bad reputation in the
community. That required a great deal of per-
sonal courage for someone with four young
children.

“It’s unfortunate that some members of my
party are making 2 political football out of
this nomination,” says Varnado, a white
Democrat who thinks liberal groups are
deliberately picking a fight with Senate
Minority Leader Trent Lott, a Misstssippian
who is a longtime friend of Pickering’s.

THe RECORD SPEAKS

The liberal organizations, such as People
for the American Way, the Alliance for
Justice, and the National Abortion and Re-
productive Rights Action League (NARAL),
say they are simply reading the record of
Pickering’s rulings as a district judge.

There is little question, based on
Pickering’s stances as a legislator, that be is
personally anti-abortion, although he has
never been called upon to rule on an abortion
case. As a Mississippi state senator in the
1970s, Pickering led the effort to approve an
anti-abortion plank in the 1976 Republican
platform. The nominee testified at his carlier
hearing that he would consider it his “duty as
an appellate . . . judge to follow” Roe v. Wade.

Pickering has testified that he has been
reversed or sharply criticized by the 5th
Circnit 28 times, although full information is
not yet available about all of Pickering’s
1,000 unpublished rulings, and it has not
been shown that Pickering was reversed more
often than other district judges in his circuit.

On the civil rights front, lberals point to
several employment discriraination cases that
Pickering decided.
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In Foxworth, et al. v. Merchants Co., an
unpublished opinion from 1996, two blacks
who owned a grocery store sued a supplier
under the civil rights laws because the suppli-
er stopped extending credit to them.
Pickering ruled in favor of the supplier.

The liberal groups highlighted the
“harsh” language that Pickering used:
“When an adverse action is taken affecting
one covered by [civil rights] laws, there is 2
tendency on the part of the person affected
10 SpC ly react that discrimi
caused the action. All of us bave difficulty
accepting the fact that we sometimes create
our own problems.”

‘What the liberals did not point out is that
the supplier canceled the credit terms after

both store owners were arrested and indicted
for allegedly threatening to murder a federal
official. (They were later acquitted.)
Pickering found that these serious criminal
charges represented a “valid nondiscriminato-
1y reason” for the supplier’s business judg-
ment to cancel the credit arrangement.

The groups also omit from théir position
paper Pickering’s comment in the same case:
“America’s basic racial problem, if it is to be
solved, must be solved by men and women of

goodwill, both black and white. There must
be understanding and effort on the part of
both races and there must be acceptance of
responsibility for individual actions.”

n Seeley v. City of Hattiesburg, a 1998
case, a black firefighter was fired and claimed
a civil rights violation. Pickering granted
summary jodgment against him, finding that
he was fired, for insubordination and for
repeatedly showmg up late at work. There
was “niot one jota” of evidence of racial bias,
he ruled.

People for the American Way criticized
Pickering for writing in Seeley that “the fact
that a black employee is wrmunated does not

ically indicate discri
’I'hlscasehasa]l!hehaﬂmaﬂcsofacasemal
is filed simply because an adverse employ-
ment decision was made in regard to a pro-
tected rinority.”

Pickering also wrote that “cases such as
this case make it more difficult to guarantee
that no American is discriminated against
because of race or color. If employers are
confronted with a frivolous lawsuit every
time they discharge a person who is a protect-
ed minority, they will become calloused and
cynical and less likely to be sensitive to real
discrimination.”

Elliot Mincberg, People for the American
Way’s legal director, replies, “What we are
concerned about is not the results in the
cases, but the fact that he goes out of his way
to disparage the plaintiffs. When he writes

that this case is an unwanted effect of the
anti-discrimination laws, this reflects a hostile
aftitude and sends a message to future plain-
tiffs. That’s very troubling to us.

“It’s insensitivity fo civil xights principles,
not deliberate racism,” says Mincberg. “But
that is pamcu.larlv troubling for an appellate
Judge There is not a single smoking gun.
This is a mosaic.”

Mincberg also points out that the national
and state NAACP have come out against
Pickering, as has the Magnolia Bar
Association, a predominantly black
Mississippi bar group.

In the voting rights area, Pickering’s oppo-
nents point fo his decisions on redistricting
and sinilar issues.

Regarding Fairley v. Forrest County, a
1993 ruling, liberals criticize Pickering for
including in his opinion a lengthy digression
on the history of the one-person/one-vote
doctrine in the Supreme Court and for casting
doubt on the doctrine, which he said could at
times be applied too rigidly.

However, Pickering concluded that as a
district judge, he was “bound to follow the
precedents estabhshed by prior controlling
judicial decisions,

The actual holdmg in Lhe case—whlch is

4 by consi 4
thata NESSLSSIPPI county did not have to hold
special elections to rémedy racial deviations
in. districts used to elect local officials.

Adam Shah, a lawyer at the Alliance for
Justice, says that when there is a per se viola-
tion of the Voting Rights Act, which
Pickering found, “the normal remedy is to
have special elections, which he refused to

"order”

The case was not appealed to the Sth
Circuit.
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#4150 UCENSED IN LOVISIANA

MO LICEMSED 1N ALASANA. ) January 24, 2002

Senator Patrick J. Leahy

Chainman, Committee on the Judiclary
United States Sanate

224 Dirksen Office Bullding
Washington, D.C. 20510

RE:  Hon. Charlss W. Pickering, St
Dear Senator Leahy:

Please accept this comespondence in supplementation to my partner Paul S.
Minor's correspondence to you dated October 26, 2001, a copy of which is aftached
hereto, and as an additional endorsernent of United States District Court Judge Charles
W. Pickering, Sr. for the position of Judge for the United Siates Court of Appeals for the
Fifth Glrcult.

In my dealings with Judge Pickering, he has always been fair to all fitigants. Inone
particular case, he granted the plaintif's Motion for New Trial because he felt that the
origina! trial Jury was motivated by racial prejudice. He also granted the new trial, in part,
because he felt the jury had impropedy construed testimony of a femals physiclan
conceming her treatment and care of the femmle plaintiff as evidence of z lesbian
relationship.

Judge P!cker%r\g was perceptive enough to make these observations, and sensifive
sricugh to the rights of my client to insure that she would receive justice by ajury whowe s
not motivated by gender Bias during a second trisl.

Thank you for your consideration. With kindest personal regards, | am
Sincorely,
MM a&%%é ‘. -
MARK D. LUMPKIN -
MDL/s}) '

ce:  Senator Omrin Hatch
Enclosure



suiclefn Fork

oenvizer D 0t
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Fox (601) 4283619 : . Cell 1-868-31517806
October 25, 2001

ek T Lor
s on Tt Judicizxy
United States Scaate

924 Dizksen Office Building

Washington, DC 20510
. Dear Scaator Leahy:

1 am waiting in sapport of Fadge Charles Pickering's appointment to the Fifth Cirouit Court of' -
. Appeals. I have hed the pleasure of knowing Judge Pickering on a personal end professionat level

for twenty-five (25) ycars, and ] can honestly say that he is very knowledgesble and dedicated td
enforcing the law to the greatest cxtent possible, . T

Judge Pickering is elso 2 men of good charecter eud L codibility.- I fect that his oducetiont
coupled with his compession to secve and experience in law eaforcement provides the tools needed
£o be 2 viable addifion to The Fifth Circuit Coutt of Appeals. As en elected officlel, Tunderstand!
the importance of appointing individuals whe are eompetent, fair, committed to echieving results,
a5 wel] as enforcing the law. Judge Pickedng possesscs ell the named trzits end more. |

If you have any questions or need addiﬁoaaljnformadou, p}case do mot hesitate to contact me.

Sincerely,.
o j z— .

Mack, .
Jotics Cornty Board of Supervissir- 170515

cc: Honereble Orin Hatch

JOMVY L JOHRSON DANKY SPRADLEY DL GG, IR, CHARIES ALDIAL . MELVINMACK WAYNE T, [4YRICK
DESTRICT OITRRTZ DIsTRICTS 3 DIETRCT S PR E | [=€:29
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5 MISS!S51pp1
Post Office Box 647
" Laurel, Mississippi 39441
October 25, 2001

Senator Patrick Leahy

Chaitoam, Senate Judicial Commitize
U. S. Senate

224 Dirksen Office Building
Washington, D. C. 20510

Senator Lealry,

My name is Johnny Mager, & Black City Councilman in the ity of Laurel, MS. twas
elected to the cpuncil as a Demoorat. This Jetter iy in support of the confirmation of
; ChaﬂwPickedngmﬁ:eSﬂmCmthomtoprpmls

1em awsrs therthere is W&m&umccrtﬁnchﬂcs aancc:mng his eonﬁana&on,
including ths NAACP std the Congressional Bleck Caucus. 1 am not suying thet they are
wreong eod (et am right, we stply see this individea] differently.

I would Jike to speek In favor of the individual that Lkeow as a pison. Fortynately, 1
have never sppeared before Judge Pickering in His tole as a julge, thoughif Thad, Tam |
. wertein that I would bave been trested fairly, Ih:mthoughbeeuinvolwdmthbxnin :
verious activities outside the cowrnoom.

Emﬁ:au@(ﬁzmla?ickmnstﬁzjudgexsmqmw&by His posifion to sentesics some
individuals to prison for their ctimes, Charles Pickertog the man, is also requited by his
hurnanity to scek witys 1o provent s many of, those a8 possible from coming tefore his
bench. ?mmsmmagolm@prcm%m&ommd{agsmﬂedngwaw
with & ruppossd sehool related irsue.” When L ecdved o the mecting, I found thet Judge
Pickering bad put together the meeting along with other parsons, Bleck end White, male
and female. The purposs of the grthering, Twas to find out was that Judge Picketing had
‘grown tired of seelag young Black men appearing before his bench 1o be sestenced to
prison, and that we needed to do evetything possible to prevent this from continuing to
happen. We begam the group oo sddross the fssus of wi-risk youths, The group is still
operating, and Judge Picketing is still an infeprel part of it, ‘T have known many of thess
- young mstr who have been sentenced by Judge Picketing, and L have yet to hear from eny
of them that he was unfair,
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Qg@gg&igmi

9 Tiississippi

Post Office Box 647
Laurel, Mississippi 39441

pickerizt, pe. 2

Judge Pickeringbsxiohgbmimclwd in s csmunity, 2nd in oy opinion ope of the
best watys to find out abow an individusl, e to sharacter and other details is w© bear from
those of us who koow bira best.

The stape of Mississippi hies and continues to have its sharc of challenges as irrelatesto
racial, gender, cconomic, morgl and other issues, but Charles Pickering is in the forsfront -~
of bringing sbout ngedod changes to alf these eod otherareas.

1 have found Mr. Pickering to be open, fair-minded, progressive and one whom I would
haveevcywnﬁdmmﬁissssummgfhepastenmeSﬁCthcmafAm

Az with &}l of us, we continie to grow and evolve as we ive, and it is fn my opinion
oesly uaiir o judgs en individusl on 2 wiitten o spoked stafoment roade Sorty-twe
years 820, as In the case of the artiole attributed 1o Judge Pickering i 1958 Mississipsl
Law Joumnal article. Let us deal with individuals as to whom they have become, and take
il the facts into context, :

Fiazlly, T would ike 1o express my total support end-endorsement for the Hoporgble
Charles Pickering, Sc. to the Sth. Circuit Court of Appeals,

Stocerely,

‘ohutry B4
City Counel Ward 6
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October 30, 2001

BETTY CARLELS
COUNTY ADMINISTRAYOR

Honorable Patgick 1. Leahy

‘Chairman, Committes on the fudicuy
. United States Senate

224 Dirksen Office Building

Woashingten, DC 20510

Dear Senator Ltafxy:

1 wish to take this opportunity to comment segarding the qualifications of Hororsble
" Chanes W. Pickering, Sr., United States District Court Judge, regarding his niomination to the
United States Court of Appesals for the Fifth Cireuit District.

1 am an African Amerlcan resident of Forest County, Misstssippi and # has been my
pleasurs 10 serve on the Forrest County Board of Supervisors, which is'the county governing
body for Forrest County. T feel that it is my responsibility {as & sember of the Board of
Supervisors) to be aware of the qualifications of persons, who are aspiring to public office. Yam
pacticularly interested fn those to whom appointments are made regarding the Federal Judiciary,
in so much 25 it was through the Federal Judiciary that African Americans have been pxmecmd
as it relates to theiv constitutional rights.

T am very familiar in the manner which Judge Pickering has conducted himself while
. sexving as the United States District Judge, as well as his background, which qualified him for
that position. At the time when the Ku Khux Kian perpetrated the murder of Vernon Dahner
in Forrest County, MS, Judge Picketng was the County Prosecuting Attorney of Jones County,
MS, the neighboring county to Forrest County, Judge Pickering, as County Attomey of Jones
County, made himselfand resid:nts of Jones County available s witnesses on behalf of the State
of Mississippi when the authoritics in Forrest County prosecuted the mirtder of Vernon Dahmer,
Tt was the courageous willingness of people like Judge Pickering, who contributed to these
convictions at.a time when convictions for the murder of African Americans was difficult, Since
assuming his position as U, 5. District Judge, hebas conducred himselfin an outstanding mantier,
and demonstrated his dedication, not only to the law and the preservation of the law, but
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Honorable Patrick J. Leahy
October 29, 2001
Page Two

administering the affains of his Court without prejudice or discrimination to any person because
of sex, race or otherwise, . *

1 recommend to your committes that you respectfully confinm the nomination of Chardes
W, Pickering, Sr. to the United States District Court of Appeals for the Fifth Circuir District.
Tn you so confirming the nomination of M. Pickering, you can be assured that you will be
placing a man on the Court who will protect the fights of 4lf citizens regardiess of sex, vace, ereed

or ¢olor. -
% /7 ‘
‘ " Charles Maxshall
CcM

ce: UL 8, Senator Orrin Hatch
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SOLLY W. MATTHEWS
307 West Pine Stroet
Hattiesburg, MS 39401

Telephone: (601) 54562211 Faceimile: (6611 584-9136

October 26, 292}

Hoporable Patrick J. Leshy

Uttited States Sengtor

Cheionen, Committes on Judiciary
240 Detksen Office Building
Washington, D.C. 2051C

Dear Senator Leshy:

Tz writing on behalf of Chesles W, Pickering, United Smeanstn@ILdgﬁ. whohasbemnonumwd
WPrmdeushwtthxﬁbU £ CirantCouftoi‘Appeds

Ihaveknownludgel’lckermgfomppronm:e[ 25 yerr:
Wissiesippl end wrs Cheirmari of the State Kepublicen pirly from 1976
Chalmosn of ihcrotresthummeoﬁraﬂc}kccuﬁveCcmma&
- other ind Ere ofien in coOROHG € tlon” He &0 Thad ¢ odlry
remained political 40d &lso remained on 2 high plain,: Iudge?’xd:emgwd[l'
representetion of plaintifls in pereonal injury and individus] mmntters, . Inhmlawpmdx
desﬁo@swmhmqthxvedwzysfmmdhxmwbeapersonoﬂhehghwtmtegﬂty *Lknaw
impanial in the treatment of 21 individusls,” Cextm!yhemfwintbehubmmufhudy
unwaﬂcsnfkfc,hnwmprmﬂywmhngdmuhzens mcludmga.llmceemdboth

Myeq:qmcem!hhmmthawmﬁnomhubemﬁn._
always received from biss when vwe were bath precticlag sttomeys, T consxd@- hxm tcs be e ;udg
mt¢gmy who tréate &1l perzone equilly,
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Honorable Ferriut: 1 Lazly
United Ste{es Senator
October 26, 2001

Page 2

opinioq, would not only be & good addien

+2 Caurt of Appeels, but vold itmprove the Court of Appes!s
by being enc of ity Judges.

4y 2 soould fike 1o talk with me personelly sbout Judge Pickering’s qualifications, I certainly would
be happy to discuss them with you or any members of your staff

JOLLY W, MATTHEWS

TWM:dae
cc:  Honorsble Orin Hatch
United States Senator
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FIBEISEIFFT CHAFIRT-ARERICAN BOARD OF TRIAL ADVOCLIES

The Mississipp Chapoor of fox American Bosrd of Trial Advocates bad its yoerly mosting
in Tackson, Missasippl oo Setscdey Tabromcy 2, 2002, M

There were thisty-phoe mimbers of the Mississippi Chapter 2 wbems the Bt ous
made eod seconded, recomsnding JUDGE CHARLES PICKBRING, 1o be clovated t
Fodgeabip with the Fgfk Circudt Cow? of Appecls io New Odesns, Lovislina. ’

The menborsiip of fae Msdssippl Clephec of tho American Boass: of Tria: Advocates

wmasimondly feel ‘that SURGE CHARLES . is immdneotly qualified, judicisl
prepased und has the propar judicial teenperamest 1o serve oa the Kk Gr;caffwdlppsdk.
. There wr o tosaizoons vots tomoke the dations to the appropriste suthiorties
. Washington, D.C. ’
THIS THE # day of Prtaniry, 2002.
O LZMAXEY, IT Presideat Miscesipp
of Arsericeos Board b Trial Advosates

MPLVOY & MELVET
Arnotneys And Couteslos At Laer
Post Cifies Box 142

qure {8t T!)'ﬁ gvd sored LosSe/ET

e -13 1
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BellSouth Carperzion Mark F Mclntosh

Logel Departmest Senlor Litigation Counset

1155 Peachivee Strper, N.E.

Suie 1700 : A08 HAS 3392

Atlsnta, GA 30368-3610 Fax 404 249 5664
January 28, 2002

markmelimosh@helisouth.con

Hon. Patrick Leahy

433 Russell Senate Office Building
United States Senate

Washmgmn, DC 2051 0

Re: The Nomination of Iudge Charles Picketing
Dear Senator Leahy:

Y 2o writing in support of the nomination of Judge Pickering to serve on the Fifth Cirouit
Cout of Appeals. My comments are wholly unsolicited. My writing is prompred terely by
bhaving read news sccounts regarding his nomination.

Prior to relocating to Atlanta in 1996, I practiced in the State of Mississippi. Ihave
continited to handle litigation in Mississippi since relocating to Atlanta. Xhave appeared before
Judge Pickering in 2 variety of litigation, While his decigions have not always beep favorable to

_ my clients, I have slways found him to be fair, impartial, informed, and possessed of a judicial
temperament. IF apwcz:e& tfore him both io court and in chambers. To my observation, be
s always eraons srith respect end dlzoity. T believe he hae also respooted the rule of
law and recognizes the appropriate rojo of the ft»cml judistary is to interpret the law and not to
make it. (Unfortunately, § can not say the same for many of his peers.)

1t has been my privilege to appear in the Federal Courts of numerous states. Iam
admitted to the bar of the Fifth Circuit Court of Appesls and am 2 member of the Bar Association
of the Fifih Federa! Circuit. In my estimation, Judge Pickering is a fine pérson, a fine judce, and
eminently qualified to serveon the Fifth Cironit Court of Appeals.

1 for vour consideration of my thoughts on the matter. | appresiate your
n behalf of our naticn during a difficult time in e hstory.

Thank

Sincerely yours,

),

Mark F. Mcintosh

MEMTt

430890v1
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McMAHAN & BRINKLEY, P.A.
Armmeys eod Counselos
608 Winkl P Stooet
PO Bent 81
Hartesmarg, M5 352000748
H. .. TTERINKLEY s
Sheta D, Prowt, Togal Assletent

MICEAEL B. M4 Fi’i_’“?
0f Coumeel

October 25, 2001

Senator Patrick ], Leahy
Chairman, Committee o the Judicary -
United States Senate

224 Dirksen Office Buildhy
Washington, D.C. 20510

InRe Judge Chaxles W. Picketing, S,
Tizzr Serurtor Lealy:

Imamaﬁmhmwﬁnhsspm&tepastmywspm&mghwm&mym{cm&
one or two other lawyers. Qux practice bas always coutsisted of representing ordinary
hasdswerking folks who have efther been cheated by some fnsurance company or have

suffeved some type of slgnificent frfury due to someone else’snegligence. Inother words, -
I have always been a pexsonzl fury Iy wnd a lawyer whe specialized in suing
insurexice companies for punifive damag‘es whea&\eywemcaught cheaﬁng thexrom
fasureds. The majority of my chenistnve been. African Americans.

For the past 1] years, most of my cases lmvebeenkx}’udge Pickering’s Court, Ineverycase
before him, Judge Pickering has treated my clients with the utmost respect and bas always
treated them fairly. He has always seemed getwinely concerned about my clients as
husen beings, end notjust a5 tigants in his coprtroom. Judge Plckering always seermed
o duke the appoos r:h&xathewar&u,ﬁﬁt oiJl,.foﬁgm-e eutwint's thexight thing 'tz do
iy the facts of “nge, 2nd then detetraine i the v will allow m to do it
been very pro-consmrer in the many cases I have had in froat of hiva ageinst ins
cornpazdes, Becavse of some of his rulings in these cases, nswance companies who
targeted African Americans havechanged their practices to treat their insureds more fairly.

has

During my practice, I have often dealt with defense Inwyéra from large firms who j Just
Tepresent corporations end insurance eompanies. Judge Fickering bas never shown any
favorigiom to them in even the slightest degree.
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Senator Leahy
October 25, 2001
Page 2

Tpz of the things 1l ozt abour Tudgs Plckering Uwough the'years is
his insistence that both sides know all the facts In & case so thax the case could be fully
evaluated, He demanded that attarneys and their clients be completely candid with each
ather and with the opposition. He never allowed defendants to beevasive or to try tohide
facts or documnents in a case, Judge Pickering believes that if both sides know all the facts
of & case, there is a greater likelihood that the case can be resulved satisfectorily to

EVRLyOne.

Judge Fickering brought & wealth of common sexs tnd expetience to the cowrtroom. His

life’s experiences were oftenvery beneficial to his wnderstanding of the facts. Whether we

were discugsing driving 18-wheelers, working on oil zigr, driving school buses, farming,

ar cutting pulpwood, Judge Fickering hiad some experience dolng 1t in'his past, and this
- was often vesy helpful fo my clients. '

Fudge Pickering Is 2 Judge that everyone in this ares wanfs to &y theix cases in front of,
whether representing the plaintiff or the defendant, Healways treats both sides faizly, and
- becanse of this, many lawyers in this axes choose to have bench trials in front of Judge
Pickering rather than jury trsls. Tu representing a severely injured African-Arerican
youngman with a checkered past; I chose to waive a jury arid try my case in frontof Judge
Fickering in a bench triad, because I felt he would be more fair fomy client €han & jury
wonld be, ’ ’ ’

Inprivateconversstions with Judge Pickeding last yess, he told me that xacial reconciliation. -
{s one of the most important jssaes facing the country, and he has been active inimproving
race relations here in Mississippi. - )

Ihonestly donotunderstand why the Black Crucus opposes Judge Pickering s nomination.
They certzinly have not talked with the Aftican American attorneys that [ have worked
with on cases in front of Judge Picketng, because these respected and successful Afridan
American atformeys are supparbers of Judge Pickering’s nominafion to the Fifth Cixanit.

1t is 7w secret that the Fifth Circuit is & very conservative Court and not particularly
friendly to plaintiffs. Although Ihate to lose him as a trial fudge. it is y hope that Judge
Pickering can bring some humanity and a more caring attitude for ihe ordinary working -
persan than has been exhibited in recent years. I truly believe that fudge Pickering wili be
a moderating voice on the Fifth Clrcuit. I do ot believe that you will fingd any laswyer,
‘lack orwhite, who has reguiarly practiced withfudge Pickering who would disagree with
anything b1 my letter.

Tdonot know i~ or your staff have time to talk with individual lawyers comcerming
Judge Pickering’s nomination, but if you do, Iwould be glad to discuss this swith you more.

Sincerely, c

g el
MICHAEL B MeMAMIAN
MBM/chm
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McMAHAN & BRINKLEY, P.A.
Artarnaye and Counsclors
608 WEST PINE STREET
POST OFPICE BOX 31
HATTIESBURG, MS 39403-031
, ALEX BRINKLEY (601) 544-8650

* FAX (601) 544-8748
Shelis D, Prout, Legal Assistant
Of Counsel
MICHAEL B. McWVAHAN

January 23, 2002

Senator Patrick Leahy

Chairman, Committee on the Judiciary
United States Senate

224 Dirkson Building

Washington, D. C. 20510

In Re: Charles W. Pickering, Sr.
Dear Senator Leahy:

For several years, I represented the Forrest County Sheriff’s Office in cases
where it had been sued by prisoners, I'm not a defense lawyer by any stretch
of the imagination, but I did agree to represent the sheriff’s office in prisoner’s
rights cases, because our local sheriff wanted an attorney who had no interest
in dragging out litigation and would evaluate the complaints of the prisoners
and make recommendations to the sheriff if I thought the prisoners had
legitimate grievances. In other words, our sheriff wanted to do things right.

In representing the sheriff, I was often before Judge Pickering and United
States Magistratc Guirola. In the cases before Judge Pickering, he went to
great lengths to make sure that the prisoner had a fair day in court and that
his claims were adequately presented. Judge Pickering would assist the
prisoner in his questoning and make sure that the prisoner covered the arcas
on which his complaint was based. In other words, Judge Pickering bent over
backwards to help the prisoner. At all times, Judge Pickering treated the
prisoners with respect and dignity. Judge Guirola did likewise, and he told me
that Judge Pickering had told him that in casecs where the prisoners were not
represented that Judge Guirola should go to preat lengths to make sure that
the prisoner had a fair day in court, This was especially true in jury trials.

I write this letter because [ think that some of the pcople who are criticizing
Judge Pickering simply haven’t ever been before him and may be under some
misunderstanding as to his view on prisoncr rights cases.

Sincerely,

2 Sy oy
MICHAEL B. McMAHAN

MBM/sdp
co:  Senator Orrin Hatch
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METEER & ASSOCIATES
£ PROTLSMONAL ASSOCIATION
ATTORNEYS AT LAW
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Qetober 30, 2001 ) KIME 2o

MU AVILLL, MMM (7 (Y

Senator Patrick Leahy

Chairman, United States Senate Judiciary Committee
224 Dirksen Building

Washington, D.C. 20510

RE:  Confirmation of Honovrable Chatles Pickering to the United States Court
of Appeals for the Fifth Circuit

Dear Senator Leshy:

1 am writing to support confirmation of Honorable Charles Pickering as a Circuit
Judge for the United States Court of Appeals for the Fifth Circuit. I have known
Judge Pickering as a colleague and friend for some years and believe him to be
on individual of the highest judidal csliber. As a long time dvil rights
practitioner in the State of Mississippi, I strongly recommend Judge Pickering to
this high position.

With best personal rega?:({s, 1am,

fharles Victor McTe
Attorney-at-Law

e Senator Orrin Hatch
\

.

Cvn/fiscocess/ Laubyy, Patrick 10-30-01

Ly8G-YEE~Z299 “OOGSH "8 JSIFLOH. d$2=2[ 10 QE 200,
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MEADOWS RILEY
LAW FIRM

1720 23RO AVENUE : PO, DRAWER 550 : GULFPORT, MISSISSIPP 39502
TELEPHONE: {228) 864-451) : TELECOPIER: (226} 868-2178

IERRY D, RILEY

SEPH R, MEADOWS tohen
;O;Smfa domsdditasync.com Cctober 26, 2001 ey S datasync.com
DONNIE D RILET ) KAREN J. YOUNG
Aleydatmsyre.com kyoung@datsync.com

Honorable Patrick J. Leahy

Chajrman Committee on Judiciary
United States Senate

224 pirkscon Office Building

Washington, BC 20510

RE: Nomination of United Statas Distfict
Judge Charles Pickering to the Fifth
_ Circuit Court of Appeals

Dear Senator Leahy:

1 have read, with great dismay, some of the outrageous
charges recently made by specisal interest groups opposed to the
confirmation of United States District Judge Charles Pickering to
the Fifth Circuit Court of Appeals.

My comments, with regard to Judge Pickering’s nomination,
ars based upon my personal knowledge and experience.

. ¥hen I served as President of the Mississippi Bax
Rssociation, I was. able to personally observe his support of the
Bax Association, and in particular, hls commitment to the members
maintaining the highest ethical standards.

As a practicing attormey for the last thirty-seven years, I
have had an opportunity to observe his outstanding legal
abilities both in and out of the courtroom. I have had the
unusual experience of appearing in his courtroom as an attorney
on various matters, as well as a witness in a very difficult and
complex criminal case. In both settings, Judgs Pickering :
conducted himself in the finest traditions of ocur distinguished
Federal Judiciary.

My father was a Baptist minister and this gave me the
opportunity to observe his work and dedication to his church.
Judge Pickering sexved as President of the Mississippi Baptist
Convention, which is a high honoxr for anyone, and most especially
for an attorney.
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Honorable Patrick J. Leahy
Qctober 26, 2001
Page Two

Finally, and perhaps the most important of all his:fine
attributes, he is totally dedicated to his family.

It is without qgualification or reservation that I commend
Judge Pickering to the Senate Committee on the Judiciary, with a
request that his nomination to the Fifth Circuit Court of Appeals
e confirmed: :

" Thank you for your consideration in this matter.

Cox 1ly yours,
JOSEPH R. MEADOWS
JRM/ka

cc: Honorable Orxin Hatch
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MELVIN & MELVIN
TTORNEYS AND COUNSELORS AT LAW
€24 MWM]M LI ROAD P, O.BOXIQ
394410142
LEONARD B. MELVIN, SE.

TILEPHONE Eém;«za—acx
B &

FAX 645757

October 25, 2001

Honoreble Patrick J. Leshy

Chairmen of the Commission on Judlmary
United States Senate

224 Dirkson Office Building

Weshington, DC 20510

RE: Homnorable Charles Pickering
- Dear Senator Leshy:

wa‘xtcth:slettanskmgﬂmﬂudgecmdesmd@nngbeelevawd th
States Judge on the Fifth ClmthouItoprpcals anchﬂams

I*waI::c'mhigel’xckcm:g.crmcmfhmﬁyeam I knew Lim when he wes at the
University of Mississippi getting his law degree end whea he retmncdto[ml M ippi F
wumpmshlpw(hCmulGexhn,wbolmbmamthGovmmdmﬂ:hdgeJm
Hester who later became Cirsit Judge, - He served 'as President of the Mississippi aptist
Assocmnouhemmessmnpp:

Isetvede.st ident of the Mississipy ofsmmBarmISelaudIQSZIfecl can
speakfotﬂwmajemyofﬁwlawyerscfﬁussmthathavcbadeomacthth,casesbef" and
meetings with Judge Pickeding. - With that in mind, I can say that there is 16 better person. t
forﬁre-jobtobedevalcdmdleFlﬁhCuwnCounoprpealsmNcwoﬂeans. 1 do this with
DO reservetions.

i

Charles chkcnug is one of the finest mdmdxmls that I have ever had to opponumty 0
know. He is henest, sincere, fair end you always know where he stands.

In sddition to this, Ihaddwoppommxtytobemthcsamcchumhvmhhun,wsharethe'
same views that he has with reference to Christianity and to Christians. He &lso happens to be
my Sunday school teacher. IcanshatewnhyouthefactﬁmhexsoneoftheﬁnmtB”blez. -
scholarsﬁthavc ever knowi.
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Page 2
RE: Honorsble Chailes Pickering
Octaber 25, 2001 .

1 have had the opporfunity to g
defendaat. 1 alweys walked dway k-
wen though 1

sfore m for the plalotifl a3 well as fhe .
and feeling in my heart that justice had becu done

1 do not'questh 2 his decisions & hccallsitfﬂozi&isandhedmmethingsmatam
iraportant for our State and Courtbry.

»

His family 3s held i the wtmost respect aad vach and everyone of them have made an
important contiibution o society both lovally as well es nationally.

In his Court decisions, Judge Pickering rules oa them gy the law and evidencs justifies.

1 would appreciate your ideration

With kindest personal regards, I zm

LBMXrsg
ce: Senator Orrin Hadch
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Editorials - The Meridian Star - Page 1 of 1

«% ST. PATRICK CATHOLIC SCHOOL
i Where Faith and Knowledge Meet

| Online from Eastern Mississippi - www.meridianstar.com

Thursday, February 07, 2002

| EDITORIALS
U.S. Senate should confirm Judge Pickering

Feb. 3, 2002

Judge Charles Pickering is an honorable member of the federal
judiciary and, as a distinguished man of integrity and reasoned
judgment, is ideally suited for a seat on the 5th U.S. Circuit Court of
Appeals in New Orleans. Judge Pickering was nominated to the
appeals court by President Bush but his nomination remains lodged
in the U.S. Senate while opposition groups attempt to gather enough
steam to derall it.

On Thursday, Judge Pickering will have a second hearing before the
Senate Judiciary Committee, which held the first hearing on his
nomination in October. Suffice it to say the Senate has had access to
the details of Judge Pickering’s life and legal decisions since it
confirmed him as a federal judge. His credentials were impeccable
then and remain so today.

The Senate should immediately confirm the nomination of this
qualified, experienced judge to a seat on the Court of Appeals.

http://www.meridianstar.com/merid.../myarticles.asp?P=478646&S=584&PubID=7795&EC=  2/7/2002



340

Post Ormer Box 22567

BUTLER, SNOW Jrcason, Mississr 39225-2567
OézﬁARA, STEVENS S Pz
CANNADA, yu 1776 Foon
(i 210 East CatiToL STRERT

ATTORNEYS AT LAW Jackson, Missssteet 39201
TELEPHONE, (601) 948.5711

ROBERT A. MILLER Faceme: (601) 949-4555

(60)) 949-4575 & Mafl: bobbymilla@buthessnowcom

wangbadeTmowcom

November 7, 20G1

VIA FACSIMILE

Honorable Patrick J. Leshy

Cheirman

United States Sanate Judiciary Committee
224 Dirksen Office Building

Washington, D.C. 20510

Re: District Judge Charles W. Pickering, Sr.
Pegr Senator Leahy:

Please accept my letler in suppoit of Judge Pickering's nomination to the United
States Court of Appeals for the Fifth Circuit. | am serving my fourth year as chairman of
my faw firm's Litigation Department.. Our firm s fortunate 1o be the largest in the state,

I am also presently Chalrman of the Litigation/General Practice Saction of tha
Mississippi Bar, the largest section of our state’s bar. 1 have had cases in Judge
Picketing's court and other lawyers In my firm have had numsrous cases handled by
Judgs Fickering,

Judge Pickering is an extremely fair and conscientious judge witli a keen mind
and consistently courteous judicial temperament. Judge Pickering would be an
outstanding appellate judge. | would appreciate your full support of Judge Pickering's

nomination.
Sincerely,
BUTLER, SNOW, O'MARA, STEVEB{S & CANNADA, PLLC
Robert A. Milier

RAM/ddm

cc.  Honorable Orin G. Hatch (via facsimile)
Mark W. Garriga, Esq. (vla e-mail)
WHODMAMsckeon: S X

Jazioon, Mostssrer GULETORT, MERSIERT Moveris, TonesTe. . + Wastmvaron, R.C.
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MmNOR & ASSOCIATES
ATTORMETE AT LAW
160 MafK XTRELT
P. O, DRAWEF 15532

BILOXT, M5 5ope. 3033
PAVLS, wbait, § .87 1ELEFHONE: (228) 374-B161 RUST JERNINGE
MARK D L painc 1-B00-B77-G647 LEGAL AS3ISTANT

JAMES R, REEVES, 1R~

JTENRIFEX . BURKES FAX: (228) 374-G6%2

#}L5e UCINSED 1 \E 31 5
k4 ALSO LIGERSTD B Al

October 28, 2001

Sengtor Patrick 3. Leahy :
Chairman, Commitiee on the Judiciary
United States Senate

224 Dirksen Office Building
Washington, D.C. 20810

Re: Hon, Charles W. Pickering, Sr.
Dear Senalor Leahy: _ )
| write to endorse and extend my highest recommendatfan cn behsll of Federal Distﬁcf

Gourt Judge Charles W, Pickering, Sr., with regard to fis nomination to the Fitih Circuit
of Appeals. : : .

In order to address the merits of Judge Pickerlng's qualifications
. position, | feet it Is eppropriate to provide you with e brief synopsis’
background. First, {am & plaintiis’ trial lawyer who has reptesented injlrs
concumers throughout this sizfe for 27 yéars. | was elected president of the Mississipp
Liaeyars Association in 1882 snd, In 1996, was elected to the Board of Gavernors
Association of Trial Lawyere of America on which | curtently serve. { have also'bael
to membership in numerous prominent plaintiffs’ laga! crgenizations, such as the
of Advocates of which my frisnd and your fellow Judiclary Commitiee member Sen
Edwardsls 2 member. - . ’ L s

From this frame of reference, | respectfully submit the following commerits on behalf of
Judge Pickéring. Since teking the bench as a District Court Judge, have had numerous ciges
asklgned to Bim and zccordingly have had the first-hand experlence to evaluate his judicizt
conduct and temperarmsat. Ih this regand, | can sey without equivocation that In every Instancs
he has treated me and my clients with the utmost respect-and dignity. . Most importantly, in
every appearance before him, whether it be in chambers, fora setiement conference, orinthe
couttraom (o £ravs & motion or iry & case, Judge Pickering has been fair. In addition, fiehas
a unique qualivy that [ cannat gy @Saut many judges, and that is a steel-trap mind that very
quiekly cuts to the bottom line issuss in a case. Assuch, he requires the lawyers on both sides
to fully end fairly present the meiits of their positions without fluff -and after quicKly analyzing
the facts, he separates the wheat from the chaff and makes a recommendation regarding
sesolution. JulzeFickerings not hesitant in quickly tslling a defense atforney andfora Senator
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Leahy
October 26, 2001
Fage Two

recalclirantinsuremoo « justor {at thelr position is weak, the pleinfiff is golng fo  prevail, and they
ought to setiie wiil sting the Court's fime and the litigants’ money. Likevise, fray pci:ifio'\
is shaky, lie will quicldy let me know if. However, fn each instance, his recommendations for
setifernent are not overbsaring, and i the matter Zannot be resolved, he will permit the case to
go to the jury without unnecessary judicial infivence.

His uniqua approach permits an m;umd vietim wha Is without funds to pey desperately
ded medicaland living a0y tomwwefafs%raﬁdmsmabieseﬂiemfﬂﬁaﬂymfhe
ltigation process, When i step back and analyze the cases that | have had before Judge
Picketing, | can honestly say my dients were belter setved by thls very straightforward and .
practical approach to ltigation.

"

Whiille Judge Pickoting exprovess greatdeference 1o the Soventh Amendment, f he fadly
bafieves a fury may have boen motvated by bias or extranegus faclors, he vl not hositate io
re-evaluate and modify the result, In one case In which my fim was lnvolved, an Afro-Amedicon
fernale recalved froman gl !whftejutya qaestscnab!ylowverdld inlight of the Injudes Sustained.
Judge Picketing granted our motion for new tdal feefing that racial bias motivated the jury, and
an-rettisl we recovered g ferger award for the client. 1 need fo stress this is not simply an
anecdotal example of Judge Pidaeﬁng‘s judicial t and philosophy, but serves as -
pervasive festimorny to hie undeﬂy!ﬂg respectfar & Constitutio I rnarild B

Binally, Judge Pi"‘@ﬁﬁs s bacxg:ound asg
numearous injured victims fukheequalifes Hm,da my fodgment; fo 58
Court of Appeals that Is vary much underweighted wﬁh tawyers who éve
Injury o qretience. The Judge’s [fe experiencas, as 3 David who hig's hiad to'toké ofi Goltel
broace {he philosophical bentcf an otherwise vary ¢ consetvative bisinass-otiénted Courts

- Fortheforegoing reasons, | persona!tycannotﬁﬁnkofa better chalce thafrft
W. Plekering, Sr., o be confirmed as ﬁxe newest memberfmm Misslssipp tothe
Courtofl\npeals. - . s

Thank you for giving me the eppcrwm)s fo exp:ess my fee%mgs on behaif of Jud

Flokering.

Mos‘( gieerely yours,

WMW

B PAUL 8. MINOR
cc.  Sensfor Josephi R, Biden
Senator John Edwarcds
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October 26, 2001

VIA PACSIMILE AND U8, MAYL,

The Honorable Patrick Lezhy
Chalrman of the Judiciary Commitive
United States Senate

433 Russell Senate Office Building
Washingten, DC 20510

The Honoratle Ortin Hatch

Rarking Mirority Member, Judiciary Committse
United States Senate

104 Han Sepator Offfce Building

Washington, DC 20510

Drear Seanavoy Ledhy and Senator Hateh:

A5 practisiog and govermroent stiomneys In Jackson, Mississippi, we wiite fo express our
wholehearied support for fhe nomivation of United States District Jodgs Chades W. Pickering,
St., 10 the United States Court of Appeals for the Fifth Cirouit. As officcrs of the Mississippi
Chapter of the Federal Bar Association, we think it is fair to say that Judge Pickering s widely |
viewsd by our chapter's membership as o thoroughly competent, fair, and well-regarded jurist.
As yow may be aware, the Federel Bar Association is composed of litigators, including many
government adommeys, who practice chiefly in foderal court. We thus know the feders] hench in -
Mississippi.  Without hesitation, we con d Judge Pickering ag-a judge who presides
finnly and impartially, with a careful eye toward equal justice undex the law for all those who
appear in ks court. .

)

Prarlng Muedpe Pickeaing®s tooure, he has sbly prosided over some of the most sensitive
ard difficult matters tried i 2oy fideral court in Mississippl. His wealih of experictice world be
a eredit 10 the Fifth Clronitas well. : .

From our expericnce, and fom the expetience of many in our orgepization and in the
active bar generaily, Judge Pickering has always been fir, thorough, end thoughtful with regerd
o cvery matier before b, Moreover, His life experience reveals a kindness, compassion, and z
keen seuse of Justice not just for courtroom parties, but for the greater community of Mississipp!
sy well. Judge Pickering i, and has for decades boen, 8 true public servant, He is bothwe ™
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Page 2

qualified and well-suited to serve on the Fifth Circuit Court of Appeals. Accordingly, we urge
you to move his nomination forward without further delay. '

Sincerely;

HA—, G
Terryl Rushing »
President

Cory T. Wilson
President-Eleot

Merk D, Fijman

Treasurer

Mississippi Chapter

Federal Bar Association
.CTWilk

(- The Honorable Trept Lox
The Honorable Thad Cochran
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THE MISSISSIPPI
TriAL LAWYERS ASSOCIATION

P.O. BOX 1992, JACKSON, MS 39206  EQ1/948-8631

SHANE F. LANGSTON
President

October 30, 2001

Honorable Patrick Leahy

United States Senator, State of Vermont
Chairman, Senate Judiciary Committee
433 Russell Senate Office Building
Washington, D.C. 20510

Re: Honorable Charles W. Pickering, Sr., United States District
Court Judge./ Nominee to United States Court of Appeals, Fifth
Circuit

Dezr Senator Leahy:

The Mississippi Trial Lawyers Assoclation (‘MTLA") endorses the

_ confirmation of the Honorable Charles W, Pickering, Sr. as United States

Appeliate Court Judge for the Fifth Circuit, We encourage your committes to act
_expeditiously on this nomination. .

) Your -committee, of course, is well informed of Judge Pickering's high
character and distinguished carrier. As President of the Mississippi Trial Lawyers
Association | would like to offer some insight from-the perspective of my
colicagues and my constituency.

Judge Pickering is held in the highest esteem among the members of the
Mississippi Bar. His reputation for fairness is shared across the fegal spectrum,
from the criminal defense lawyer to the prosecutor; from the civil defense lawyer
to the plaintiff's lawyer. We practice before him daily. We know. that he applies
the law fairly and equally without regard to economic status, party affiliation, race,
sex of refigion. .

Today, | was quite disturbed to read in our local newspaper a published
resolution of the Mississippi State Conference of the NAACP encouraging
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Honorable Patrick Leahy

United States Senator, State of Vermont
Chsirman, Senate Judiciary Committee
October 30, 2001

Page Two

opposition to Judge Pickering’s nomination. The resolution suggested that Judge
Pickering had a history of hostility toward plaintiffs in cases invelving-claims of
racial discrimination and civil rights violations. Such a conclusion is not
supported by Judge Pickering’s rulings and comes as a shock to the membaers of
my association.

Many members of MTLA are African-Americans. We represent tens of
thousands of African-Americans. We prosecute more race discriminzation cases
and claims of civil rights violations than any other legal associatlon in the State of
Mississippi. Members of our association and [ represented the State Conference
of the NAACP in a historic challenge to the Mississippi “State Flag” regarding its
divisive Confederate batfle symbol. Qur organization would never support a
judiclal candidate with a record of hostility or unfairmess toward fitigants claiming
civil rights violations.

With great respect for the NAACP and the civil rights advancements it has -
championed the MTLA strongly disagrees with its conclusions regarding Judge
Pickering. Judge Pickering is fair, impartial and a legal scholar. We encourage
his expeditious confirmation to the Fifth Circuit Court of Appeals.

Sincerely,

e X
hane F. Langston

President, Mississippi Trial Lawyers Association

cc.  Honorable Thad Cochran
Honorable Trent Lott
Haneorable John Edwards
Lea V. Boyle, President, Americen Trial Lawyers Association
Executive Committee, Mississippt Trial Lawyers Association
Dennis C. Sweet, ill, Esq.
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October 26, 2001

Sepator J. Patrick Leaby

Chaigman, Coramittec on the Judiciary
United States Senate

224 Dicksety Office Building
Washington, D.C. 20510

Re: Nominatien of Honorable Charles W. Pickering, Ir. o
United States Coort of Appeals for thie Fifth Circuit

Dear Senator Leahy: ,
I write to express shock and disappointment over repotts that the sbove nomination is in dispute.

Trespectfully listed below, and in modesty, are indications of my professiopal Wmd as abasis forthe
assessment of Judge Pickering which follows: .

President, Mississippi Bar .

President, Mississippi Defense Lawyers Association

Chajoman, Mississippi Bar Foundation .

Chairman, Mississippi Institate for Conttinuing Legal Educstion

Lific Member, Americsn Bar Endowment : .

Two 4-year teems on the American Bar Association Stzading Committee on
Professional Discipline representing five southcastern states and Chairing the United
States Supreme Court Disciplinary Rules Revision Commities. :

As alawyerofmoteﬂmnﬁﬁywﬁrsacpeﬂenm,lhxvcbechprivﬂegedtzopmcﬁee_inavaxietyofcasesbefore .
Tudge Pickering and respéctfully urge that his commitment to falmess, couitesy and impartiality as wellas
high judicial acumen, place hin among the zenith of trisl judges. “Gifted with 2 fine legal mind; he is
eiiberative and has a “quick stady™ 2bility to grasp issues including those not perceived by the edvocates
before hita. He is intuitive, creative end committed to the highest demands of our justice system and the

Jodicial tntegrity on which jt is based.

Forexample, in 2q votet redistricting ceso in whichI reprosented a south Mississippi county, Judge Picketing
meticulonsly followed existing law in reguiring = racially balanced plan.

It will bo a privilege to prqvidc any further information, or assessment which your committes-may requite.
Sincerely and respectfully,
Frank D. Montague, Jr. -

FDMjriph . -
" cet Senator Orrin
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January 24, 2002

Henorable Patrick 1. Laaby

Chaigman, Conymittes on the Judiciary
United States Senate .

224 Dirksen Office Building
‘Washington, DT 20510

Re:  Nomination of the Honorable Charles W, Pickering, Sr.
Court of Appeais for the Fifth Cironir

Dear Seaztor Leahy and Committee Members:

I consider it g privilege to recommend thet yov confirm Judge Pickering's pomination to
the Usdted Stetes Court of Appeals for the Fifth Circuit.

Ireceived my Yeense and started the practice of law in Jones Conoty, Mississippi, in June
of 1962. Judge Pickering started his practice here a few months before me. Ihave known him for
forty yems. He hes always conducted himself with the highest degree of professionsism and
integrity. Hc has always teken a stand for what is ¥ight and for law and order. Let me giveyou an
exampls,

Tn April of 1967, this law firm served a3 counsel for Masonite Corporation. The officers
#ilated with the Woodworkers of America, staned a wildcar smike that shut
the next few monibs the workers that Were ottt on stike, inchiding &l of
{ pmion, were terminated and replaced by Mesonite, For several woaths,
thece wess many acts of viclence snd lawlessess, including at least ope death, B was later
Judicially determined that most of the officers and many of the union members were outf on &
illegal strike sod their termination was justified. At the time, Judge Pickedng was the prosecuting
attorney for Jones County, Mississippi. Be took a stand against the Jawlessness and prosecuted
thoze that wers arrested, There were romors that the local union had been taken over by
symperhizers or mernbers of the Ku Klux Kian., During the course of all of this, the Internationzf
Brotherhood of the Woodworkers of America (AFL/CIO) placed the losal union in teceivership, -
removed and replaced its officers, and operated the local union for 2 period of ime, Whils thig ™
seemed to help some, it was the stance of Judge Picketing and = few other local law enforvetnent
officers that guided this County through that very difficult time.
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Honomble Patdick J. Leaby

Chairmsn, Commmines on the Judiciary
United States Senate .
January 24, 2002

Puge 2

Since Judge Pickering has been District Judge, he has enjoyed the reputaridn of being fair
and jmpartial to 2 pardes and enforving the law. Tt is my hope that you will confirm Judge
Pickering's nominstion soor. If I can give you farther information, please o tot hesitate to call

me' .
Y/ /‘Z—M
‘William S, Mullips, TI[

WSHmlc

cc:  Hoporable Ortin Harch
Vice-Lhairman, Committes on the Judiciary

Honorable Charles W. Pickering, Sr. (Via Facsimile 601-544-7369)
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Vctdber 28, 2001

Hototable Patrick J, Leal

Chairman, Committee on the Judiclary
Unfted States Senate

224 Dirksen Office Bullding
Washington, DC 20510

Dear Senator Leahy:

Please accept this letter from me expressing my full support for Judge Charles Pickering to be
corfirned as the Fifth Circuit Court of Appeals.” - i

As an executive board member for 12 years withthe Fohmt County Brarich of the NAACP and
now serving on the Hattiesburg City Councll, | have witnessed Judge Pickering demonstrate
faimess, honesty and certainly integrily through ott the court.

Also, while it should not matier, Judge Pickering has recefved much praise from Jocal and state
Alfrican Ameticans leaders who can attest o his commitment to being falr foward g citizens.

{ think Judge Pickering Is a modef citizen and he continues to make Mississippi proud.

The least | can do as a fellow Mississipplan Is fo try and give a little back to someone who has
given much . .

Neediess to say, it will serve Mississippt and the Fiith Cireuit Gourt of Appeals welé should
Judge Pickering be corfirmed. :

I'm avatiable to speak In more detafls and or specifics about Judge Pickering's altributes I
necessary.

Sinceraly,

Henry E. Naylor, Hattlesburg City Councliman
PH: (601) 584-6160 * FAX (601} 545-9958  Email: hnaylor444@acl.com

copy: Senator Omrin Hatch
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Northeast Mississippi Daily Journal/Tupelo

Monday, Jan. 28, 2002

Pickering's plight
Liberal groups unfairly attack 5th Circuit nominee

The federal judiciary is unelected and tenured for life, but it's not shaped without some connection to
the popular will.

Presidents nominate federal judges. The U.S. Senate confirms them. As a general rule, presidents -
working in tandem with the senators in the states where vacancies occur - nominate judges who share
their broad judicial/political philosophy. Conservative presidents nominate conservative judges, liberal
presidents fiberal judges, and centrist presidents centrist judges.

Through most of history, the Senate exercised its constitutional prerogative of vetoing a federal judge
nomination only if the nominee were considered unqualified or in some way an ethically questionable
choice. In recent times, however, ideology has played a stronger role, and judges are more often
opposed on philosophical grounds than before.

it's one thing to oppose a nominee on a fair reading of his record and character. It's another entirely
for opponents to distort a nominee's record and bring his character into question.

That's what has happened with President Bush's nomination of U.S. District Judge Charles Pickering
of Laurel to the 5th Circuit Court of Appeals. The American Bar Association has rated Pickering
"highly qualified,” its top rating for a judicial nominee. South Mississippi civil rights leaders who have
known Pickering since the 1960s support him. Yet national spokespersons for the Leadership
Conference on Civil Rights, the NAACP, People for the American Way and the National Abortion and
Reproductive Rights Action League have all denounced Pickering in shrill tones. One calied him the
"worst norinee” Bush has considered.

These attacks should be seen for what they are: desperate attempts to smear a good man and his
récord based solely on judicial and polifical philosophy, not qualifications for the job or personal
integrity. These groups simply don't want another conservative on the 5th Circuif, which considers
cases from Mississippi, Louisiana and Texas.

They have reached back three decades in trying to tar Pickering as anfi-civil rights, and haven't
succeeded. They've even gone as far as recklessly suggesting Pickering lied under oath in his 1990
confirmation hearings as a federal district judge. They have accurately represented his record as a
legislator and state Republican party chairman as anti-abortion, but this hardly should be 2
disqualifying position.

Pickering's reputation for fairness and integrity is strong and enduring in Mississippi. His-civil rights
record includes vigorous prosecution of Ku Klux Klansmen in the 1960s when that could literally be

fife-riskirig, THe Rev. Nathan Jordan of Hattiesburg, a former local NAACP official, said that in
Pickering's. tenure on the federal bench "there has never been a hint of prejudice against minorities
displayed in his court." - .

Pickering simply isn't the racist, anti-civil rights, deceptive demagogue the opposition groups are
attempting unsuccessfully to portray in their frustration that a conservative presidentand a
conservative senator, Trent Loti, picked a conservative judge.

That's not sufficient reason for the Senate to block Pickering's nomination, and it certainly doesn't
excuse the personal attacks and distortions of the record of an honorable Mississippian. We believe
Pickering is a capable, fair and impartial judge and should be confirmed.
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January 17, 2001

Hornorable Patrick J. Leahy
Chairman, Cornmittee on Judiciary
United States Senate

224 Dirksen Office Building
Washingion, D.C. 20510

Re:  Judge Charles Pickering
Dear Senator Leshy:

I amn currently an sctive practitioner in Gnlfport, Mississippi. T gradusted from the University of
Mississippi School of Law in August of 1972.

In Angust of this year, I will complete my 30% year of practice. During those thirty years, Thave
had the privilege of serving as an Assistant District Attomey and as a special prosecutor in
cenain murder/capital murder cascs. In recent years, § have been active as a criminal defonse
practitionar. ) :

I am currently a rnember of the National Association of Criminal Defense Lawyers and have
bad the distinet privilege of practicing in the Federal and State Courts.

1 have eppeared befors Tu-tpe Charles Pickering in civil and criminal matiers. In the confext of
civil cases, T have spreared before him representing both the Plaintiff and the Defendant. In the
criminal scenario, I have eppeared before Judge Pickering and I have observed him as a
presiding Judge in other criminal cases in which | was not direetly involved.

Judge Pickering is an asset 1o the Judiciary. In every instance in which I appeared before him,
cither in the civil or criminal context, I cxperienced faimess, effectiveness and sound judicial
wmperament. I firmaly believe that he is a fair and compassionate jurist and | had no problem, at
any time, advising a ¢criminal Defendant that he/she would receive a fair and impartial
disposition at the hands of Judge Pickering. 1 belicve Iudge Pickering is in the mainstream.
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2.

I truly believe that he would be an asset to the Fifth Circvit and T hope that the Judiciary
Committee will seriously consider the recommendations and the input of those lawyers that bave
had the nppormunity to observe Judge Pickering as.a United States District Court Judge,

As & member of a criminal defense bar, T would personally commend Judge Pickering to the
Fifth Circuit Court of Appeals without reservation or timidity.

With Kind personal regards, I remain;

I8O.pip
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2018 Queensburg Avertoe
Lenrel, Mississippi 39440
Octoker 29, 2001

Senstor Patrick J. Leshy, Chair

Committee on Judiciary

United States Scnute B
224 Dirksen Building

Washington, D, C. 20510

Dear Senator Leshy:

Itis rare that X write letters of recommendation and/or commendation. However, 1
am elated to write this one on behalf of the Honorable Judge Charles Pickering.

I have known Judge Pickering since 1987. At that time, I way employed with the
Laurel School District ax Director of Elementary Schools snd Title I Programs. A
few years later, I was promoted to the position of sssistant superintendent.
Eventuslly, I became superintendent of the Laurel School District and retired from
that position in July of last year.

During those years, I had the unique opportunity to better know Judge Pickering in
his present position. As an African - American, I have found him ¢o be very fair
and honest with all (inside and outside his court). He is & very wise and prudent
individual. I am not aware of /Ruy negative pubhcxty surroundmg bis integrity and
judgeslhip through the years.

He has continued to be active in community affnirs as well. When time permiticd,
he has been available to help celebrate the accomplishments and achievements of
deserving citizens within his district. To him, all people are very important
regardiess of their sociceconomic status. In addition to his communify involvement,
Judge Pickering is an active clturch participant, Ka times like these, we need Iade:s
of his caliber,

1t is my sincere belief that Judge Pickering will certxinly bring houesty, integrity
and loyalty to the position for which he Is being considered. Istrongly recommend
thizt you censider him for such #n bonarelle apd Importsnt position.

Sincercly,

&714,,_, v Qe

Dr. Eugene D. Owens

ce: Senator Orrin Hatch
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ED( WIN) PITTMAN, JR.
ATTORNEY AT LAW
P. O. Box 16291
Haicsbusg, MS 39404-629)
Office: (601) 271-3713
Fax: {501) 271-2133
Celk: (601} 606-1676

< January 25, 2002

_ Hop. Patrick Leahy :
Chairman of Committee o Judiciary
" “Unpited States Senate
224 Dutksen Office Building
' Washmgtnn, DC 20510

Dm Senator Leahy'

As a part-time municipal judge and a practicing attorney in Hattiesburg, Mississippi, 1
bave had the opportunity to appear before Judge Pickering on several occasions. When in his
courtroom, I, as well as my clients, receive courteous aud fair treatiment. There is one case in
particular that I believe highlights Judge Pickering’s faimess regardless of race or status of the
defendant.

1 represented William S. Moody in criminal case number 2:93a123PG-006. M. Mnody is
'8 32 year old black male who pled guilty to possession with intent to distribute cocaine in the
latter part of 2000. This crime occurred fn 1992, In this cight year period, Mr. Moody was
wnaware of any charges against hiny and had moved with his family to New York City. In the
.. yesss between 1992 and 2000, Mr. Moody showed himself 1o be 2 good father and provider for
his family. The way he lived his life demoustrated that he had, in fact, changed and became a
. pood and productive member of socicty.

When Judge Pickering wes made avare of the matked chenge in Mr. Moody's life, he
made a heartland exeoption sad went outside the semencing guidelines, which allowed Mx,
Moody to go home to his family and allowed Mr. Moody to be monjtored for a year. At the end
_ of this year, we appeared i front of Judge Pickering onee worte. It was shown that William
" Moody had thrived dué to the Judge’s compassionate decision. 1believe that I speak for my
client, Mr. Moody, when I state that Judge Pickering is 2 fair and compassionate man, which
transiates inio being an excellent judge.

I believe that Judge Pickering is a wonderful choice to be confirmed as a judge for the
Fifth Circuit Court of Appeals.

Sipcerely,

Sl D %«ﬂﬂl

Fdwin L. Pittrann, Jr.
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Cetober 29, 2001

Fonorable Patrick J. Leshy
thairman, Comittee Of The Judicary
L.5. Senate

z24 Dirksen Office Building
hashingtos D.C. 20510

fear Senator leahy:

I am writing you this October Sunday morning from South
Mississippi to ask you to approve Judge Charles Pickering for
“Fis recent appointment by Presfdent Bush. I know your import-
ant Job must be really hard; i.e. to approve somebody for a
rosttion and not really know him personally. 1 have knowm him
and his wonderful family for over twenty years. His children
sttended the public high.school with my twins, Chris and Parker.
khen myself and other civic minded citizens started a Boys and
€irTs Club {n Laurel, he was always supportive with not only:
contributions but also, his presence at fund raisers as well as
The Steak and Burger benefits at Christmas time.

A Couple of years after our Boys and Girls Club closed down
cue to funding shortages, Judge Pickering “collared® me at &
vedding party. This was about a year and 2 half ago, MHe-said,
"Chi{s, we've got to get something going in Laurel for our
tiack kids-I am tired of sending them to prison® - His statement
vas so heartfeft. so caring for these *at risk™ children that
te inspired me to begin anew with an effort to coordinate and
crganize our different resources in our city to attempt to meet
211 of the needs for our "at risk™ children, Myself and a group
of Laurel business leaders, educators and citizen groups have
teen meeting and brainstorming {ideas to determine the best
zpproach to our problems.

Judga Pickering has been at these mesiing whenever
fossible, at times, evern in 11 health. He has encouraged
ne, ves, inspired me to work hard for these “at risk"
children. If it hadn't been for his kind heart, I probably
would not have acted. 1 knuow you know, Sir, the adage-
“Bad things happen when good men do nothing." Charles is a
cood man. He has a good heart. I know your scheduie is
busy, but if you need to talk to me, or guestion me in any
vay about Judge Charles Pickering, please feel free to call
e at 601-649-4800.

Siprerely

cc: Orrin Hatch é W/)/

Chris Posey
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THOMAS E. ROYALS, PLLC
Armmey at Law
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Getober 25, 2001

Bonorable Patrick J. Leahy

Chaimman .
Committee on Judiciary .

Unfited States Senate '

224 Dirkson Offica Building

Washington, D. C. 203510

Ra: Judge Charles W. Pickering, Sr.

Dear Ssnator Leahy:

1 write this letter in support of United States District
Court Judge Charles W. Pickering, $r., with reference to his
newmination to the Fifth Circuit Court of Appeals.

. Though I am & Democrat, I stromgly support dJudges
Pickering’s nomination to the Fifth Circuit Court of Appeals.
Ifve handlied many wmatters in his Court, soma of them
complicated., controversial, and with major ilzsues.

In additlon to that., I have appeared before Judge
Pickering on- plea issues, sentencing issues, and notion
practice. I have also been in his Courtroom and witnessed his
sentéencing of many di{fferent types of people. This includes
black, white, Mexican-Zmerican, male and female. 3Both in my
cbhservation of Judge Pickerinyg in Court and in my own cases,
I can say with creat enthusiasgm that he is one of the fairest
and most capable judges I have ever seen. I have commented to
several cther lawyers and judges that I never feel mervous in
his Court because I know he will follow the law and do what iz
right and will not be swayed by politics, passion, prejudice,
religion, nor his own preferences. He will follow the lew and
in matters where he hag discretion, he will exercise that in
a wery wise, practical, and judicious manner,
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I have naver evezlz suspected Lthat Judge Pickering would
shew favoritism toward anyone for any of the above mentioned
reasons nor that he would be binsed ageinst anyone for any
reagon, iacluding, bug not limited to, race, sex, political,
or religious preferendes.

Not only can I'make this recommendation enthusiastically,
I think I can ssy that this letter rerlects the opinion of
20st of the lawyers who practice before Judge Pickering.

I appreciate your attention to these matters and am glad
te get the chance tolhawe input in the selection process by -
writing this letter df recommendation for the wery able and
honorable Judge Charles W. Pickering, Sr.’

Yqur: ;very truly, O/&\

Thomas E. Royals
TER: jmb

cc:  Honorsble Orrini G. Hatch
Ranking Hemhei:n(
Committes on Judiary
224 Dirksen Offiice Building
Washington, D.¢. 20510
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October 25, 2001

209 Minewond Dn Ve
Hattiesbuy,

J2

Honorable Patrick J. Leahy

Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Offive Building
Washington, DC 20510 -

Dear Senator Leahy,

1 a1 writing fo uigr you to confirm Judge Charles Pickering &= a Fifth Gireuit Court of
Appeals Judge. 1 have had the privilege of working in Judge Pickering's counroom for the past
two years as 8 Deputy United States Mnrshal_ .

Judge Pickering brings honor md compassion to the bench. His courtroom is txuiy &
center of justice and fairness for men and women of evety race and religion. Asa Deputy U.S.
Marshal, 1 have been presms for-most of his courtroom sessions. 1 am always impi'essed by Iudge
Picketing’s fulifigs and opxmons He putsﬁishcaxt md soui i Y :

Tam overwbelmed at 1he compssswn that Judge Plckenng d every
defendant. He truly cares for the welfire of these defendants and théir Sailies.” I believe it
grieves him to see mothers aud ﬁ-xhcrssepamtedﬁ’omthexriovedon&s. Asamanefgtut
conviction, I hnow that }uag\. Pickering would miake & pom mzpaet onthe Fifth Circuit.

AsaDeputy U.S. Marshal, I amproudw setvezmdetamanwhopersouiﬁesmsuoe Asa,
citizen of the United States, I am glad to know that in times | like thése, we have Judge Chadcs o
Pickering in the position te malntain digalty and rwponsibimy i our courtroom.  As a women, T ¢
am pleased at the. thought that e will have Tudge Pickering looking outfor the nghts of woren
and children from the bench of the Fifth Cmnt Court of Appeals :

m@wg

. Melanie Rube

cc, Senator Orrin Hatch,
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October 25, 2001

Honorsble Patrick J. Leahy
Chajrman, Commitiee on Judiciary
United States Senate

224 Dirkson Office Building
Washington, D.C, 20510

Re:  Honorable Charles W. Pickering
Nominee for Fifth Cireuit Court of Appeals

bmr Senator Leahy:

I write to support the nomination of the Honorable CHarfes W Pickering to serve
23 & Judge of the United States Court of Appeals for the Fifth Circuit. | recormiend
Judge Pickering, without qualificetion, to the members of the Commitice on the
Judiciary.

. Thaveknown Judge Pickering since college and have observed with pleasure his
accoraplishments since that time. I have had the opportunity to eppear a3 an attorney in
cascs hapdled by Judge Pickering. From my personsl observation, T know that Judge
Pjckering decides the cases before him based on the evidence and the law, without regard
to tace, gender, color, of national origin. ’

T have been an sctive member of the ber for a mumber of years, including having
the privilege of serving as the president of the Mississippi Bar. In all those years of
contacts with other bar merabers, I have never heard any attorncy or party state that Judge
Pickering's xulings were in eny way prejudiced. -

In my opinion Judge Pickering’s work on the United States District Coutt bengh
has given him valuable expericnice he can usc es a member of the Court of Appeals. I

believe that Judge Pickering would be an excellent Fifth Circuit Judge end = credit to the

federal judiciary. B
z'@?vly, , Z
PatH. Scanlon .
PHS/dlw

cc:  Senator Orin Hatch
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SCOTT J. SCHWARTZ, PA,
ATTORNEY AT LAW
POSBT OFFIGE BOX 15116
229 WEST PINE STREET
HATTIESBURG, MISSISSIPP} 43404

OFFICE PHONE (801} 545-2az
FAX (001) S44-8146

February 1, 2002

Senator Patrick J. Leahy
Chairmar Committes on Judiciary
U.S. Senate |

224 Dirksen Office Building
Washington, D.C. 20510

Re:  Judee Charles W, Pickering, Jr.
Dear Senator Leahy:

I am writing to you regarding your committee’s review of Judge Charles W,
Pickering, Jr., for a position on the Fifth Circuit Court of Appeals. X bave represented
criminal defendants and civil itigants before Judge Pickering for the past five (5) years. .
I can honestly state that there js not a more qualified jurist that 1 have ever appeared
before. Judee Pickering bas always ruled fairly on the issues presented in my cascs, even
though often times those rulings have not been in my favor. The recent criticism which
Judse Pickering hus received has not been deserved and does not accurssely depict the
Judge whom I have appeared before on so tmany occasions.

Recently I represented 2 young African-American gentlomnan who tas chargedina
crack cocaine operation within the Southern District of Mississippi, Based on the
assistance provided by my dlient, the government moved for a downward departure m his
sentence. Judge Pickering followed that recommendation 2nd reduced my clicnts’
semtence by some ten (10) years. Judge Pickering has always given careful consideration
10 the sentences he has imposed in the cases which I have handled. I have persoually
chserved Judge Pickering take 2 true interest in trying to make criminal defendants tum
rheir fives around to become productive citizens, .

1 bave felt honored to practice before Judge Pickering and I fee] that he is
qualified for appointment to the Fifth Circuit Court of Appeals. Should you or any
committee member have any questions, regarding my other experiences with Judge
Pickering please do not hesitate to contact my office. I thank you for your consideration
of my lctter and I look forward to the confirmation of Judge Pickering.

Sincerely,

-~
Scott J. Schwartz
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Mr. Olive Baptist Church

L33 Country Club Road Harrdesbarg, MS I/
Telephone (50) 3827475 Fax (B6f) 382-0/H45
B Al - M2 Olive Byptist@onl com

v
Hevorend Arthur L. Siggers, Lastor Aok o e

October 31, 2001

Honorable Patrick J: Leahy

Chairman, Comamittee on.the Judiciary
United Stafes Senate ..

224 Diirksen Office Building
‘Washinglon, DC 20510

Subject: Hoporable Charles W, Pickering, St
Dear Sepator Leshy:

Fam Atthur I.. Siggecs pastor of the Mt. Olive Baptist Church of 1313 Country Club
Road in Hattlesburg, Mississippi; where I have been privileged fo serve for the past 18

Our fellowship is predominstely African American with a membership of 1200, We
aze, furtbermore, located in the Southem District of the Mississippt Federal Court
Jurisdiction’s area served by Judge Charles W, Pickering, Sr.

I have been involved i ministty in Southers Mississippi for over 21 years and have
found Judge Pickering 10 have been open, honest, and fair to all the residents of his
district and would Iike to voice my overwhelming support for bis nomination and
appointment to the United States Court of Appeals for the Fifth Circult. -

The assistasce that Judge Pickering rendered when he was County Prosccuting
Attorney of Jopes County, Mississippi during the unprecedented trial of Ku Kiux Klan
" members for the mmwrder of Vernoo Dahmer, is no small sccomplishment, Judge
Pickering demonstrated his dedication to the unbiased and unprejudiced administration of
taw and his application to not osly Afidean Amedicans, but others as well. That treit
coptigued afier bis appointment to the United States District Court for the Southem
District of MississippL. 1 have had the oppostursity to observe Judge Pickering during his
administration. of the Upited States District Cout, which sits in Hattiesburg, Mississippi.
He has always demonstrated a policy of pot only “faimess” snd one of “upholding the -
law” as it applies to all persons, but ke has been particularly careful jn preserving the
vights of all prisoners, inchuding African Americans who sought to pursue remedies in
Judge Pickering’s Court, : '
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Senator Patrick J. Leaby 2

1 can say without reservation, that the elevation of Judge Charles Pickering to the
United States Court of Appeals for the Fifth Circuit, will be an asset to that Court and
will provide the Fifth Circuit with a pew member who will continue to uphold the rights
of all vitizens or individual, sither civilly or crimivally. I hope that you will respectfally
confirm s nosmination as a member of the United States Fifth Circuit Court of Appeals.

Sincerely, . N
Ay O f By

Rev. Astbur L. Siggers

Pasior

ALS/mc

cc: ULS. Senator Orrin Hatch,
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SOQUTH CENTRAL MISSISSIPPI BAR ASSQUIATION
614 MAIN STREET

POST OFFICE BOX 5%¢
HATTIESBURG, MISSISSIPFI 39403-0590

Jarnes Kewrney Travis, I, President Michae] 8. Adelmnan, Vice-President
William N. Griham, Treasurer Joseph H. Maontgornery, Secretary
Jarnes G, Thorntor, Member at Large Deborah Jones Gambrell, Past-Pregident

October 29, 2001

Senator Patrick Leahy

Chaimnen of the Comunities on the
Judiciary, U, §. Senate .
224 Difksen Office Building
Washington, DC 20510

Dear Senstor Leahy:

Re:  Nomination of Charles W. Pickering, St. to United States Court of Appesls for the
Fifth Cirouit ’ ‘

On behalf of the South Central Mississippi Bar Association I am enclosing herewith a
Resolution sdopted by the South Central Mississippi Bar Association supporting snd
endorsing the cendidacy of United States Digtrict Judge Charies W. Pickering, St, for the
Unites States Court of Appeals for the Fifth Circuit. The South Central Mississippi Bur
Assoclstion includes the City of Hattiesburg and Forrest, Lamar, and Pexry Counties, three
(3) of the Coursties served by the Hanlesburg Divicien of the United States District Court
for the Seuthern District of Miselsslppl. Judge Pickeding has been outstanding In €
parformense of hig duties and responelbilities a¢ & member of the judiciary of the United
States, and {s very much edmired by ths members of the South Central Mississipp! Bar
Association, Including ifs minority members, for his feitness, impartiatity, and consistency
to all litigants in the sdministration of Justice. Judge Pickering is well qualified for the
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Senator Patrick Leahy
October 29, 2001

Pesition to which he has been nominated, and the South Central Mississippl Ber
Association without reservation supports, commends, and endorses the candidacy of Judge
Pickering for the United States Court of Appeals for the Fifth Circuit.

Sincerely,

South lCentra.l Mississippi Bar Association

BYW
s Keemey 18, III, President

ds
Enclosure

[~ Senator Ormrin Hatch
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RESOLUTION OF THE
SOUTH CENIRAL MISSISSIPPI BAR ASSOCIATION

WHEREAS, Charles W. Pickering, Sr,, Distriot Judge for the United States
District Court for the Southern District of Mississippi.‘hss been accorded the honor of being
nominated as a candidate for the United States Court of Appeals for the Fifth Circult; and

WHEREAS, the South Central Missiszippi Bar Association, whith includes the
City.of Hattiesburg axd Porrest, Lamor, end Perry Counties, three (3) of the Counties scrved by
the Hattiesburg Division of the United States Distriet Court for the Southern Distriet of
Mississippi, desires to officially esdorze the candidacy of Charles W, Pickering, St. for the
United States Court of Appesls for the Fifth Circuit; and

WHEREAS, Judge Pickering, since his admiszsion to the Bar in 1961, has gained 2
wealth of experience in the logal profession in private practice and as a Prosccuting Attoraey, &
County Attorney, & Municipal Judge, & Mississippi State Senatot, and ¢ a United States District

Judge for the Scuthern Digtrict of Mississippi for the last eleven (11) years; and

WHEREAS, throughbout his distinguished cereer Judge Flekering hag &f o1l i
| extibited the tesdership, professionslism, ivility, and pessansl courtesy to which all membess of
ths legal community ehould aspire; and

WHEREAS, Judgs Pickering has an exemplary record of cornmitment to public
service, heving served ss Cheinmen of the Jones County Chepter of the American National Red
Cros, Cheirman of the Joues County Heart Fund, Chelrman of the Jones County Drug Educeticg
Council, Co-Chairman of the United Givers Fund, sad as the First Chelrman of the Economic

Development Authority of Fones County; and
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WHEREAS, Judge Pickering has been outstanding in the performance of his
duties and responsibilities as a member of the Judiciary of the United States, and hic term ar &
District Judge for the United States District Court for the Southern District of Mississippi has
i'uecn muarked by the highest standard of judicial excellence and integrity; end

, WHEREAS, Judge Pickering {8 very much sdmired by the members of the South
Central Mississippi Bar Association, including its minority members, for his falraess,
limpartielity, end consistency to all litigents in the administration of justics, and his commitment
- Ito civil rights has been evidenced by his tegtimony in the 1560°¢ against 2 former Ku Klux Kian
Imperial Wizard and by the sponsorship of Petitions condemning the Klan, and by his tolé as e
founding Board Member of the University of Misciskippi's Institus for Racial Reconciliation;
and

WHEREAS, the members of the South Central Mississippi Bar Assoclation are
firmly of the opinion that Judge Pickering is well-qualified for the pogition to which he has beén
rominated and thet he would meke en outstanding Judge on the United States Court of Appeals
for the Fifth Circuit;

NOW THBREFORE, Be it Resolved thet the South Central Misaissippi Ber
Asgocistion, by fts Executive Commitee, after heving cerefully considered the professional and
personal qualifications and attributes of Judge Charles W. Pickering, Sr, does hereby
unsnimousls and unequivecelly support, commend, and endcrss the candidacy of Judge Charfes
w. Pickéring, Sr, for the United States Court of Lppeals for the Fifth Citeult in his continued
effort to serve the people of the United States.

7 Unanimously adopted by the Executive Co&nminee of the South Central
Mississippi Bar Association on this the 29% day of October, AD., 2001,

South Centrs] Mississippi Bar Association

By: % ;% 2? E_ )
cs Kearney s, 111, President
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Federal District Judge Charles Picketing of Laurel, awaiting
U.S. Senate confirmation of his appoiniment to the Fifth
Circuit Court of Appeals, has gained support for his
nomination from a humber of black business and civic
leaders across the state.

A highly quaiified and highly ethical nominee, Judge Pickering's nomination by
President Bush has been held up in the Senate by Democrats whose
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president.

One letter of support for Judge Pickering, written to U.S. Senate Judiciary
Chairman Patrick Leahy, D-Vt, is from black U.S. District Judge Henry T.
Wingate of Jackson, Judge Wingate is a former NAACP leader and a highly
respected member of the federal judiciary.

Judge Wingate called Pickering "a fair judge who will be a fair judge on the
United States Court of Appeals for the Fifth Circuit

While Pickering was nominated to the Fifth Circuit by President Bush in May, a
hearing on the nomination by the Demoerat controfied Judiciary Commitiee
was not held untll a month ago, and Democrat members of the committee
delayed approval even longer by asking Pickering for dozens of copies of
unpublished opinions on women's, labor, and civil rights cases. In addition,
some members of the committee even dug up a meaningless paper the Judge
had written as a law student some 40 years ago.

Mississippians should express thelr disappointment in Democrat Congressman
Berny Thompson's opposition {o Pickering's appointment and his very visible
sffort to thwart confirmation.

Thompson's opposition is purely political and should be renounced by all

ippians.
PP

11/28/2001 10:47 AM
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Simply stated, Judge Pickering is an experienced and ethical judge, a man of
integrity and honor, the kind of judge we need on the bench, both federal and
state.

Hopefully, the support of Judge Wingate and other black leaders will more than
offset the efforts of Thompson and his followers.

Judge Pickering should be confirmed without further cetay and promoted from
the Dislrict Courts to the Circuit Gourt of Appeals.

©The Times of South Mississippi 2001

Reader Opinions
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October 29, 2001 B o

Honorable Patrick Leahy,

United States Senator

Chairman of the Judiciary Commjttee
United States Scnate

433 Russzl] Senate Office Building
Washington, D.C. 20510

RE:  Honorable Charles Pickering, United States District Judge, Southern District of
Mississippi

Dear Chajrman Leahy:

Although I have been 2 lifelong Democrat - my son is a Democratic State Senator in Mississippi -
as 2 formey president of the Mississippi Bar in 1992 - 1993, I believe that our judiciaty should
consist of the best gvailable lawyers, Although partisan in my politics, I have trjed to be professional
in making any recommendations about 8 Judicial nominee.

I have known Judge Pickeriug for a numaber of years. [ knew him as a lawyer who had 2 reputation
for ability and integrity. s reputetion as Judge in the Southen District of Mississippi is &s a
lawyer'sjudge. In the temms of legal scholatship, integtity, expericace or gencral capabilities as a
* judge, the President could not have nominated anyone more qualified than Judge Charles Pickering.

1 have & reservation sbout Judge Pickering’s sppointment to the Court of Appeals for the Fifth
Circuit - Mississippi will lose a truly outstanding District judge

Ihave followed the judiciary appointments, both, state and federal, very closely. My main complaint
is that so few judpes appointed to appellate courts, as we]] 25 trial courts, have very little trial
experience. Judge Pickering is the exception. | have no ides how meny trizls he had a5 & {awyer,
but I know they were numerous.

I should mention that, although I do often represent people who have been gucd, T em probably better
known as a “plaintiff lawyer.” I do not like putting titles on peaple; however, I do think the
comumittee should kmow most “plaintiff lawyers" I know greatly admire Judge Pickering as a trial
judge, v

This letter of recommendation is as strong as | could make it for any judicial nomines. 1fit fuils 25
an endorsement of Judge Pickering, it is because of my fajlure to atticulate how strongly I fee] that
his nomination would enhatce the quality of the United States Coust of Appesls for the Fifth Circuit.

Cordially,

M /7‘4901&»1%,%«

‘Grady F. Tollison, Jr.

GFT/bm
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THE MISSI8s1PFl BAR Pest Offtes Box 138

Belzani, Missisippi 39038.0338
"QFFICE OF THE PRESIDENT Telephane: (662) 2471 301
W Cham' Troter, .Fux: {662) 2473333
Pradident October 30, 2001 <-mails w@capitnilomn

The Honorable Patrick 1, Leahy
Chairman, Commitiee on the Judiciary
United States Senate

224 Dirkson Office Building
Washington, DC 20510

Re:  Nomination of Honorable Charles Pickering for
- Fifth Circuit Court of Appeals

Dear Senator Leahy:

T wanted to take this opportanity to write to you in support of the nomination of
District Judge Charles Pickering to be a member of the Fifth Circuit Courtof Appesls. Thave
known Judge Pickering since 1971, and I have never heard anything but the highest praise for
his ability, scholarship and judicial temaperament, ’

Judge Pickering has served with the highest distinction as & District Fudge and has
estned the respect of the Bench and Bear here in Mississippt. Our State has been led inthe last
few years by individuals working tirelessly to overconme forty year old stereotypes that have -
attached to our State. Judge Pickering has been in the forefront of these efforts and would
continue to do 5o as-a member of the Court of Appeals,

As President of The Mississippi Bar, [ urge the Judiciary Committee to act favorsbly
upon his nomination.

Ona personatside, L enjoyed meeting you last May at the White Housc when President
Bush announced his firsteleven Court of Appesls sppointments, Iwas there for the American
Bar Association Day in Washington, and I enjoyed meeting you and other Committes
members at the reception following. Perhaps we will have an opportunity to meet and visit
again next May vhen the AT A retoms,

With best regards, Tam
. Singerely youss,
Ww.C. T\u@,
WCT. 1 eks ‘

ce Senator Orrin G. Hatch
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WALLER & WALLER
ATTORNEYS AT Law
PosT OFFICE Box 4
220 S0UTH PRESIDENT STREET (39201)
JACKSON, MISSISSIPPI 39205-0004

Bt WALIAR TeLrPuoNE 601.384.5282
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, Emarcwaligdawfinniiaolcon
DAR.ENED. Batiary . Junuary 14,2002 walleds Rl

Honorable Parrick J. Leahy

Chairraan, Commities ou the Judiciary
United States Senate :

224 Dirkson Office Building
Washingion D.C. 20510

Re:  Judge Charles W. Pickering, Sr. Appointes: Fifth Circuit,
United States Circuit Court of Appeals

Dear Senator Leahy:

Pleasc accept my recommendation for the confirmation of the appoinunent of
Judpe Pickering to the Fifth Circuit and I make this recommendation based upon thirty
(30) years of personal acquaintance and closc assogiation.

While serving as Governor of Mississippi, 1972-76, Judge Pickering scrved in the
Mississippi Scnste aod ] had nunerous contacts with him regarding his falmess and
objectivity in dealing with persons of all genders and races. Subsequently, T had
numerous contests with him in an amomey-Judge relationship, which gave me ag
opportunity to again obscrve his fair and unbiased attitude toward people and legal issucs.

1 commend him to you as a totally fair, unbiased and a Judge with impeccable
judicious temperament. He will be fair to all parties on all issuzs in his Court.

Thank you for your consideration of this maner and we look forward to the
confirmation of Judge Pickering.

Very sincerely yours,

Willian L. Waller, Sr.
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January 30, 2002

Senator Patrick J. Leahy

Chalrman, Committee on the Judiciary

United States Sepate R
224 Dirksen Office Building

‘Washington, D.C. 20510

Dear Senator Leahy:

I am very disturbed by what Uow-to bé urwarranted aftacks leveled at Judge Charles W.
Pickering, St., by groups who oppose his nomination to the United States Cowst of Appeals for
the Fifth Circuit. From the comuents being made it is epparent that his opponents do not know
TJudge Pickering and have no understanding of what kind of person he is. Those of us who have
known him for many years, not just ss = lawyer apd judge but also as father, grandfather and
community and church leader, have a very different opinion shout his nomination and strongly
support his confirmation, .

I have been a trial lawyer for alroost thirty years. Although I heppen to be white, have
represented African-Amexicans in civil actions, both as plaintiffs and as defendants, in Judge
Pickering's court. He has always treatod my clients faitly, courteously and with dignity. Based
upon my experience, the color of one’s skin, whether litigant or lawyer, makes absolutely no
difference in bow he is treated. Likewise, race plays no part in any rulivg, decision or in the
ultimate sutcome of the litigation.

Through the yeats Judge Pickering has exhibited many qualities which, should assist your
committes in making the right decision. His character, momls, and ethics are beyond reproach.
He has heen and continues to be fair, honest, ethical, compassionste, and thonghtfil as he carries
outhis duties =5 2 district judge. Althoughhe is courteots and helpful to attorneys who appearin
_his coust, he requizes the to be prepared and to represent zealously the interests of their clients,
He has a stropg work ethic. He actively manages his cases and enconrages settlemient at the
earliest siages of liigalion. Should parties be unable to settle, he makes every efiort to schedule
trials at the earliest opportunity while sffording every consideration to the schedule’s and
availability of the partics, the attormeys, and their witnesses. He believes that justice delayed is
justice depied.

In summation, Judge Pickering is a people’s judge, and it reslly doesn’t matter to him if a petson
who comes before him is male ot fewale, black or white, rich or poor, or a member of any other
group capable of being categorized. 1 personally believe that's the way it should be if you are
going to have the distinction and privilege of being called Judge.

Do the right thing. Confinn Judge Pickering’s nomination. ‘ -

Sincerely yours,

Hattiesburg, Mississippy 39402
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Honorable Patrick J. Leshy - Tk ¢1yzs;§§§
Chgirman Commitics on the Judiciay X Fax: 601.9854K0
Unitod States Senate sl aeish@butensaowcony
224 Dirksen Office Building

Washington, D, C, 20510

Re: Nomination of Judge Chades W. Pickesing, Sr.
Ta tie United States Court of Appeals, 5® Circuit
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Honorable Patrick T, Leahy
October 25, 2001
FPage 2

I have deak with him oficn as adversary counsel, sppeared bofore him s a trial Judge, dealt
with brirn when I was Prosident of the Mississippl Ber spd beve known him as a person - 2
-ood person! Presidzs: Furh chose well wh Pickering for this
positien, and Lurge you wad your colleagies 1o gppiave the >1 thig district court
judge who will bring to the appellate bench a necessary appreciation of the battles in the trial
trenches, who will fuirly spply “the law” to all whose cases come before bim and who brings
impeccshle character snd integrity to the bench.

‘Thank yeu for allowing me to intrude into your busy schedule snd for your enticipated
favorable copsideration of the levter and of Judge Pickeding’™s nomination. Please forl foo to
have a member of the Cominittee staff contact me if I can be of further assistance.
Very ; s
W. Scptt Welch T

WSWihp . I
HODMAMHODMAN aksoe:SS6493E :

co: - Honorsble Orrin Hutcl, Unitod Ststes Senste ™ -
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January 18, 2002 =

Henorable Patrick J. Leaky

Chairman, Committee on the Judiciary
Unitzed States Senate

224 Ditksen Office Building
Washington, D.C, 20510

RE: Honorable Charles W. Pickering, Sr.

‘Dear Senator Leahy:

Pleese socept this as my wholehearted endorsement of Honorable Chaxles W, Pickering, Sr.,
for 8 Judgeship on the United States Court of Appeals for the Fifth Circuit.

I first met Judge Pickering in 1956. He was President of the student body at Jones County
Junior College, Ellisville, Mississippi, st a fime when I was attending the school on a basketball
scholarghip. Our friendship has continued from that time to the present. :

We attended the Law School together 4 the University of Mississippi. Judge Pickering
continued to demonstrate the sirong leadenship and academic qualitics that I had first obsarved
severa] years earlier in Junior College.

Our paths did not crost on & regular basis during the early years of our respective practices.
Howsver, the Mississippi Bar is a relatively small, close-knit organization and I did know that he
was en cffectlve and ethical lawyer held in high esteem by the lawyers and judges in his area.

Since his sppointaent as a District Cowtt Judge 1 have appeared in Judge Pickering’s Court
on aregular basls, The playing ficld is always Jeve] and you do not have the sense that the Judge is
a part of the prosecutorial process, as is, unfortunately, sometimes the case. Be it the Government,
a criminsl defendent, 2 plaintiff or « civil defendant, courteous and fair treatment is judiciously
dispensed, rogardicss of race, gender, age or station in life.

Judge Pickering haz the intelligenss, the judgment, and the integrity expscted of our
Appsilate Judges. It is withont regervation that I recommend him for the job.

With kindest rogards,

g/

muel H, Wilkins
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STENNETT, WILKINSON & PEDEN

APROMUSSIONAL ASSOCIATION

ADORYES:
ATTORNEYS AND COUNSELORS AT LaW senn o
FACRION, MISSISSIPPL 372%6.2306
OI?NEAWILKINSON
Dircct (601) 982-3330 1817 CRANE WIDGE DRIVE, SUTTE 20
Extension 226 JACKION, MISSISSIETY 39216052

January 30, 2002

The Honorable Patrick J. Leahy, Chairman
Committes on the Judiciary

United States Senate

224 Dirksen Senate Office Building
Washington, D, C. 20510

Re:  Nomination of Charles W. Pickering, St., fo United
States Cowrt of Appeals for the Fifth Circoit

Dear Senator Leahy:

I am writing this letter in support of the nomination of United States District Judge Charles W.
Pickering, Sr., of the Southern Distrjct of Mississippi, to serve on the United States Cowt of
Appeals for the Fifth Circuit.

I am a practicing attomey in the City of Jeckson, Mississippi, and I have been a member of the
Mississippi Bar since 1958, My law firm and I have long been aotive in Democratic Paty
affeirs. Imight mention that this firm sexved as counsel to the campaign of the la1e United States
Senstor John C. Stennis, Democrat of Mississippi, dunng his final ¢lection to the United States
Senate. This Democratic Party background in no way lessens my support for Jud ze Pickering, a
Republican.

I have known Judge Pickering for many years as he has served the people of Mississippi and of
the United States in verious capacities. He is a person of high moral character. As a United
States District Judge, he has won the respect of lawyers and of partics who have cotne before him

for his cowtesy, professionalism, legal acumen, faimess, judicial demeanor, and devotion to the
law. .

Tudge Pickering is highly respected in Mississippi. I believe that he would be a distinguished
appointee to the United States Court of Appeals for the Fifth Circuit, and I respectfully urge his
confirmation by you and other members of the United States Senate,

Respectfully yours, A

GAWbr
cc  The Honoreble Orrin Hatch
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F—‘o(‘reat, Lamar, Madc\m Pooart Biver and ooy Cournas
PO Box 1664 - HATTIESBURG,
BOT-RAGAE

JORNDNY L. WILLIANMS
CHANCELLOR, PLACTE THREE

Honorable Patrick Leahy

Chairman Senate Judiciary Committee
United States Senate

224 Dirksen Office Building -
Washington, DC 20510

Re:  The Appointment of Charles Pickering
Dear Sir

Lwrite in support of the sppointment of United States Judge Charfes W. Pickering, to the
Fifth Circuit Court of Appeals. Charles Picketing is an sble, outstanding and fair minded judge [
could not conceive that be would exhibit gender bias foward women inside or outside 2 court of
Taw.

As an Afvican American I have personal knowledge and experience of his efforts to heal the
wounds of racial prejudice, and to resolve conflicts between the races in our state. As someone
who experiences racial prejudice, both open and subtle, I can only say that my admiration for
Judge Pickering is inuncuse,

1 sincerely appreciste all the efforts made by you and your committee in order to insure faimess in
our federal judiciary. 1urge you and your fellow committee members to recognize diverse
opinions of persons, such as myself, whe function and work at ground level in our !ocai
communities.. .

Thank you for your time and consideration.

Sincerely,

Johany L. Williams
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University of Mlississippi

Oxford * Jackson - Tupelo ~ Sonthaven

Center for Hhe Study of Southess Culture
Post Office: Box 1848

Undversity, MS 386771848 Janpary 29, 2002
{662 3155953

URL: hutp/ Iwwm.ednldm/mﬁ\
* The Honorable Senator Patrick Leshy
Chgirman
Corumittee on. the Judiciary
“Uriited States Senate
2224 Dirksen Office Building
‘Washington, DC 20510

Dear Senator Leahy:

Tam pleascd to write in support of Judge Charles Pickering’s nomination for 2 judicial
sppointment. T bave known Judge Pickering for about three years, and I have worked closely
with him on the Advisory Board for the Institute for Racial Reconciliation at the University of
Mississippi.

'rhc University established the Institute to take a leadesship role in promoting raciel reconcilistion
ssippi copynunities and, in the process, to establish models for ways to achieve this ideal
elsewirere ag well. It is an ambitious vndertaiing, snd Tudge Pickering has shown steadfast
devotion to the ideals of the Institute and to finding practical ways to make it work. 1have served
23 chair of the Jostitute’s Advisory Board since its founding, and T have found Judge Pickering to
be a source of sound insight and. good judgiment as jssues have atisen on how to push forward the
Institute’s work. His commitment exceeds virtually else’s on the Board, seen in his attendance at
‘meetings, his advanced preparation, and his thoughtfulness sbout the necessity for our socicty to
devote itself to racial reconciliation.

= & man of principle, committed to achieving recial equaliy and a just

I know Judge Pickerd
3 is Wi ce, & Southm e Who knows the cost of racial injustice in the past

.

Sincerely, %

Charles Reagap Wilson
Director and Professor of History

A Great American Public University
wiverolemissodu
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Unrien Starss District Cougsr
SOUTHERN DISTRICT OF MISSISSIPPI

245 EAST CAPITOL STREET
SUTE 109
JACKSON, MISSISSIEP] 39201

October 25, 2001
Honorable Patrick J. Loghy
Chalaman, Cotnmittee oa the Judiciary
United States Senale.

224 Dirksen Office Bullding
- Washinglen, D.C, 20510

Dear Senatot Leahy!

1 write this-fatier on behalf of Judge Chades Pickering, Unifted States Disteint
Judge for the Southem District of Mississippl who presently is undergoing
confirmation by the United Stafes Senate fora posmon on the United States Court of
Appeals for the F fith Circtite,

fama Unked States ﬂ;smcstJudge for the Southem sttmtof Mississippl.
Appointed in 1985, { was the first African-Amarican appointed fo the banch in-
" Mississippl's history. Sefore my elevation fo the bench, { received many honors and
racognitions {rom various organizations, Including the National Assodiation for the
Advancement of Colored People ("NAACP™ ) fof ty communily Involvement and work.
Also, prior {o my elevation to the banch, ['served an tha NAACP Board forthe
Jackson, Mississippl, Branch of the NAACP. .

. Uhave known Judge chkenng for over ‘!S years. { met hxm When he was
practicing before me as a lawyer, He was always graclous, praparad and
professional. He was alsa very cordial and resped!ud.

Later, Judge Picketing was sppolnted to the bench lo serve, along with me, the
Southen District of Mississippl. The quatlity of our friendship increased. Mora then’
just colleagues, we spant quality fime fogether discussing not only our furidical
cancerns but elso the plight of our country relative (o the race issue.
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Honorable Palrick J, Leahy
Page 2
Cciober 28, 2001

[ heve found Judge Pickering genvinely eoomitted fo meking 2 differcnss ox
ihis madizy, Frior to his interest in an appointment 1o the Fifth Clreuit, Judge Pickesing
discussed these matters with me. Prior to his interast in an appolntment to the Fitth
Circuit, Judge Pickering would ask me my opinion on the bast mechanism for
fnvolvemnent. Prior to his intsrest In an appeintment to the Fifth Circuit, Judgs
Pickering jolnad the Insfitite for Racial Reconcifiation at the University of Mizsissippl,
whose aim s fo combat racism and promele racial hasmony. And, prior {o hisinletest
It an appointment to the Fifth Circult, Judge Pickering had agreed o joinme on g,
lecture clreuit around the State (o encourage racial togethemess.

Since |t highly visible in the Southemn Disttict of Missiesiop], constantly
involved in various community piojects, and since | know most of the members of s
Hattiosburg, Mississippi, Bar ({ handied this area of the Southern District of
Mississippi prior to Judge Pickering's appointment), | should fike to think that
ettorneys aggrieved over Judge Pickeririg's rulings on racial grounds would have -
mentioned that afiepalion to me. !have nolheard eny such criticisms, .

Judge Pickering is & committed Ghulstian wha recognlzes that raclsmils
incompalible with God's law, who recognizes that racism is destructive and contrary to
the lofty principles of our beloved Constitution. Judge Pickaring has been afajr
‘United States District Judge, and ! am cotvinced that hé will be e fair 1udge onthe
United Stafes Court of Appeals for the Fifth Cirouit.

Respec’duny
HanryT. ngate :

HTW:scm

cc: Senator Orrin Hateh
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Wathins Ludlam Winter & Stennis, P.A.

ATTORREYE AT LAV

« ok Stete Biret 35202) * Ghuifport, Mississizpt
Post Olfice Box 427 Jechowar, Misainstppt
Jockson, Miseteeipes 39205-0427 Olive Bronch, Mtatesipg
Fax (601) 9454804 e ——
werwwakinsudlen oo Withon F. Wioter
. Shrrebolder
Ruideat o Juchson
Dizeot Dial (601) 9494800
Matn (601) 949-4900
Ogtober 25, 2001 wwintec@wathinaludlim com

The Honorable Patrick I. Leahy
Chat ficiary C i

United States Sepate )

224 Dirksen Sepate Office Building
Weshington, DC 20510

Dear Mr. Chalrran:

Please permit me to expregs to you wy support for the confir fom of the Hi b1
Chagles Pickering of Mississippi for 2 position on the Fifth Circpit Cowrt of Appeals,

As » formex Democratic Governor of Mississippd and us a long-time cotleagve of Judge
Pickering in the legal profession and in the public sexvice, I can vouch for bim 25 one of our
staic's most respected leaders,

‘While b and [ have not always been in agrecment on certain public issues, Y know that he
iy 2 man of ressou and soynd judgment. He is osrtsinly no dight-wing ideologue. He will brivg a
frir, open and perceptive mind to the consideration of all issuss before the court.

T have been pacticularly impressed with his commitment to racial justice and equity, He
and Thave worked together for a number of years fn the advancement of racial reconciliation, and
wa serve together on the board of the Institute for Racial Reconciliation at the University of
Mississippi. He has been one of this state’s most dedicated and effective voices for breaking
down recial barriers.

Judge Pickering has demonstrared in every position of leadership which ke hasheld a
firm i t to the maint of a just socicty. Ibelieve that he wil] reflect those values
a5 & member of the Fifth Clrouit Court of Appeals, and I commend him to you 25 one who Inmy
apinion will be & worthy addition to that body.

Sincerely,
William F. Winter

WEW/dn

ce: Senstor Orrin Q. Hafch
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