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OVERSIGHT HEARING ON THE REAUTHORIZA-
TION OF THE ADVISORY COUNCIL ON
HISTORIC PRESERVATION AND PRIVATE
PROPERTY PROTECTION UNDER THE
NATIONAL HISTORIC PRESERVATION ACT

Tuesday, June 3, 2003
U.S. House of Representatives
Subcommittee on National Parks, Recreation, and Public Lands
Committee on Resources
Washington, DC

The Subcommittee met, pursuant to call, at 2 p.m., in room 1334,
Longworth House Office Building, Hon. George Radanovich
[Chairman of the Subcommittee] presiding.

Mr. RADANOVICH. Good afternoon. The Subcommittee on
National Parks, Recreation, and Public Lands will come to order.

STATEMENT OF THE HON. GEORGE RADANOVICH, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF
CALIFORNIA

This afternoon the Subcommittee on National Parks, Recreation,
and Public Lands will conduct an oversight hearing on private
property protection under the National Historic Preservation Act
and the reauthorization of the Advisory Council on Historic
Preservation.

As you are aware, the Subcommittee has jurisdiction over the
preservation of historic ruins and objects of interest on the public
domain and other historic preservation programs and activities, in-
cluding national monuments, historic sites and programs for inter-
national cooperation in the field of historic preservation.

I think it is important to take a moment here right now to clarify
for those in the audience, as well as those listening via the Com-
mittee’s audio system, what my reasoning is for calling this hear-
ing today.

Recently, a case was brought to my attention where an applica-
tion for eligibility was submitted by a third party for an apartment
complex in Los Angeles, California. What concerns me with this
case is two-fold. First, the owner of the apartment complex furi-
ously objected to the application, yet it appears his pleas were
largely ignored by the State historic preservation office; and,
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second, what will be the effects from the case on the integrity of
the National Historic Preservation Act.

Especially important to note is, in this case, was that before the
application was even considered and nominated by the SHPO for
eligibility, it was rejected by the city planning department, the
planning commission, the city’s cultural heritage commission, the
city council, for not meeting the criteria for local significance.

Today, I am very concerned that this important Act, one that I
support very much, will now become a tool used by preservationists
and activists in State historic preservation offices to halt develop-
ment or redevelopment of communities across our country.

For the record, I have always seen the National Historic Preser-
vation Act and the Advisory Council as success stories because of
the cooperative nature promoted between the Federal and State
governments, preservationists and owners of historic property.

I believe John Nau, the chairman of the Advisory Council on His-
toric Preservation, who will testify today is a great example of
someone who has taken personal responsibility to develop historic
tourism as an economic development engine, thus giving historic
preservation an economic basis.

I believe that we are all stewards of our past, or we should be,
and that preservation of our cultural and historic resources is our
collective responsibility as a society. In fact, I have long promoted
? designated historic district in my hometown of Mariposa, Cali-
ornia.

What I would like to understand today is, is the situation I
briefly outlined—an anomaly or is there a dangerous trend devel-
oping across the country where third parties, such as apartment
tenants, are taking advantage of the Act and its effect on local de-
velopment to serve their own purposes? Consequently, should this
Committee take action to prevent further abuse of the Act?

I look forward to the testimony of all of our witnesses today,
especially Mr. Robert Bisno, the property owner in Los Angeles,
who I referred to in my statement, and my good friend, Mr. John
Nau.

At this time, I will yield to Mrs. Christensen, our Ranking
Member for your opening statement. Donna.

[The prepared statement of Mr. Radanovich follows:]

Statement of The Honorable George Radanovich, Chairman,
Subcommittee on National Parks, Recreation and Public lands

Good afternoon. The hearing will come to order.

This afternoon the Subcommittee on National Parks, Recreation and Public Lands
will conduct an oversight hearing on private property protection under the National
Historic Preservation Act and the reauthorization of the Advisory Council on His-
toric Preservation. As you are aware, the Subcommittee has jurisdiction over the
preservation of prehistoric ruins and objects of interest on the public domain and
other historic preservation programs and activities, including national monuments,
historic sites and programs for international cooperation in the field of historic pres-
ervation.

I think it is important that I take a moment to clarify for those in the audience
as well as those listening via the Committee’s audio system what my reasoning is
for calling this hearing today.

Recently, a case was brought to my attention where an application for eligibility
was submitted by a third party for an apartment complex in Los Angeles, Cali-
fornia. What concerns me with this case is twofold: First, the owner of the apart-
ment complex furiously objected to the application, yet it appears his pleas were
largely ignored by the State Historic Preservation Office, and second, what will be
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the effects from this case on the integrity of the National Historic Preservation Act.
Especially important to note in this case was that before the application was even
considered and nominated by the SHPO for eligibility, it was rejected by the city
planning department, the planning commission, the city’s cultural heritage commis-
sion and the city council for not meeting the criteria for local significance.

Today, I am very concerned that this important Act will now become a tool used
by preservationists and activists in State Historic Preservation Offices to halt devel-
opment or redevelopment of communities across our country.

For the record, I have always seen the National Historic Preservation Act and the
Advisory Council as success stories because of the cooperative nature promoted be-
tween the Federal and State governments, preservationists, and owners of historic
property. I believe John Nau, Chairman of the Advisory Council for Historic Preser-
vation, who will testify today, is a good example of someone who has taken personal
responsibility to develop historic tourism as an economic development engine, thus
giving historic preservation an economic basis. I believe that we are all stewards
of our past, and that preservation of our cultural and historic resources is our collec-
tive responsibility as a society. In fact, I have long promoted a designated historic
district in my hometown of Mariposa, California, which includes the John C. Fre-
mont adobe.

What I would like to understand today is, is the situation I briefly outlined an
anomaly, or is there a dangerous trend developing across the country where third
parties, such as apartment tenants, are taking advantage of the Act and its effects
on local development to serve their own purposes. Consequently, should this Com-
mittee take action to prevent further abuse of the Act.

I look forward to the testimony of all of our witnesses today, especially Mr. Robert
Bisno, the property owner I referred to in my statement.

At this time, I yield to Ms. Christensen, our Ranking Member, for her opening
statement.

STATEMENT OF THE HON. DONNA M. CHRISTENSEN, A
DELEGATE TO CONGRESS FROM THE TERRITORY OF THE
VIRGIN ISLANDS

Mrs. CHRISTENSEN. Thank you, Mr. Chairman.

For nearly 40 years, the Historic Preservation Act has provided
the backbone of a national strategy for the preservation of valuable
pieces of American history. Under the Act, the National Park
Service, the National Council on Historic Preservation, State his-
toric preservation officers, local preservation organizations and pri-
vate individuals worked together in a cooperative process to iden-
tify, protect and preserve significant American treasures.

Importantly, this is not a Federally directed system. Nominations
come from individuals and from local organizations. These nomina-
tions are then evaluated by the State historic preservation officers
appointed at the State level who are given broad latitude regarding
whether such nominations merit consideration at the Federal level
or not.

Flexibility, grassroots involvement and careful professional con-
sideration of nominations have been hallmarks of this process. Ob-
viously, the National Council on Historic Preservation plays a crit-
ical role in ensuring that no Federal action will unnecessarily im-
pact historic property.

Authorization of funding of the Council expires at the end of the
2005 fiscal year. In our view, the Council has always done its job
well, but we look forward to hearing from our witnesses regarding
any improvements to existing law that might help the Council per-
form its valuable functions more effectively.

However, we find the inclusion of private property rights on the
Subcommittee agenda today somewhat puzzling. Nothing in the
Historic Preservation Act prevents the owner of private property
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listed in the Register or property deemed eligible for such listing
from doing as he or she wishes with that property.

A privately owned building listed in the National Register may
even be demolished by the owner at any time under Federal law.
Furthermore, private property may not be included in the Register
without the consent of the owner.

Given these circumstances, it is unclear how the Act might affect
private property rights, but we look forward to any insight that any
of our witnesses may be able to provide in this regard.

Finally, Mr. Chairman, we would like to thank our witnesses for
their time and effort to be here today. We understand that each of
them are here because they value historic preservation, and we
look forward to their testimony.

Mr. RADANOVICH. Thank you.

Is there any other member wishing to make an opening state-
ment? Thank you very much. Thank you, Donna.

I want to welcome our panel here today. If the folks would please
come forward and take their position. I want to welcome Mr.
deTeel Patterson Tiller, Acting Associate Director For Cultural Re-
sources at National Park Service in Washington, D.C.; Mr. John
Nau, the Chairman of the Advisory Council on Historic Preserva-
tion here in Washington, D.C.; Mr. Edward Sanderson, President
of the National Conference of State Historic Preservation Officers,
Washington, D.C.; and Mr. Robert Bisno, the owner of Lincoln
Place Apartments in Venice, California.

Gentlemen, welcome to the Committee. I appreciate the fact that
you are here today.

The way we will do this is allow every one of you to deliver your
testimony for 5 minutes. If that is a little longer than your opening
statement or the written statement or the text statement that you
have, please know that that will be submitted to the record and
will be entered just as well as your voice comments.

So if you could keep your comments as close to 5 minutes as pos-
sible, it would be much appreciated. It would help the hearing to
move on a little bit quicker.

The lights in front of you, they run just like traffic lights. Red
means stop, yellow means slow down, and green means go.

Mr. RADANOVICH. So welcome, Mr. Tiller. If you would like to
begin, and then we will work right on down. Then we will open up.

STATEMENT OF DeTEEL PATTERSON TILLER, ACTING
ASSOCIATE DIRECTOR FOR CULTURAL RESOURCES,
NATIONAL PARK SERVICE, WASHINGTON, D.C.

Mr. TILLER. Mr. Chairman, thank you for the opportunity to pro-
vide the Committee a brief report on America’s national historic
preservation program authorized under the National Historic Pres-
ervation Act and to provide support for the reauthorization of the
Advisory Council on Historic Preservation under the same Act.

In the interest of brevity, I will summarize my full report already
submitted to the Committee.

Thirty-seven years ago, a Special Committee on Historic Preser-
vation of the U.S. Conference of Mayors recommended that our Na-
tion adopt a public policy in support of the preservation and protec-
tion of our Nation’s significant historic places for the benefit of
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future generations. Out of that recommendation Congress pass the
National Historic Preservation Act of 1996. The Act set in motion
a means for all our citizens, with the assistance of their Federal
Government, to reduce the loss of this Nation’s invaluable heritage.

I am pleased to report that the nearly 4-decade-old Act remains
healthy and vigorous. The National Historic Preservation Act cre-
ated some of the Nation’s most widely recognized, successful and
iconic national institutions like the National Register of Historic
Places.

The Register now lists over 1.2 million properties and 76,000 list-
ings nominated by our citizens from Maine to Hawaii. There is
hardly a city or town in this great Nation that is without a listed
property. America’s National Register is unique in the world as
that process by which the properties are nominated is bottom up.
The overwhelming number of nominations are submitted by citi-
zens, local governments, town councils and State governments.

Our National Register is unique also in its recognition of local
significance. No other national system does that. Fully two-thirds
of the property listed in America’s national register are designated
for their significance to local citizens and local history. This policy
was borne of the congressional vision that local citizens and their
local and State governments knew better those places important to
preserve for the next generations and not the Federal Government.

We are also singular among nations in that the listing of the
National Register confers no restrictions by the Federal Govern-
ment on a property owner’s decision to dispose of that historic place
in any manner he or she sees fits, except in those rare cir-
cumstances where the owner has accepted Federal funding for the
preservation of the property or received Federal tax credits.

In cases where a property has been listed or determined to be eli-
gible for listing in the National Register, a private property owner
is under no obligation to the Federal Government to protect or pre-
serve the historic property.

The National Historic Preservation Act also created a remark-
able national partnership network, one in which States, tribal and
local governments play decisive and, in most ways, coequal roles to
the Federal Government. The Federal Government, acting through
the National Park Service, sets professional standards, provides
technical assistance and training and provides oversight and ap-
proval roles where a Federal hand is warranted and appropriate.

But the on-the-ground work of the national preservation program
directly involves citizen input and is delivered principally to them
through State and local governments and, most recently, through
tribal governments. It is this complex partnership network to
which can be credited the national program’s great success.

I would now like to turn my comments to the reauthorization of
the Advisory Council on Historic Preservation. The 1966 National
Historic Preservation Act also created the Advisory Council as part
of this unique national partnership. The Department of the Interior
and the Advisory Council have a long and close working relation-
ship. Together with our partners in State, tribal and local govern-
ments, we have enhanced historic preservation efforts across the
Nation for more than 30 years.
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The Department strongly supports reauthorization of the Coun-
cil. The Council serves a critical national role in the national his-
toric preservation program and remains a vital part of this success
story in America.

Mr. Chairman, this concludes my remarks. I will be more than
{Jlleased to answer any questions you or the Committee members

ave.

Mr. RApDANOVICH. Thank you very much, Mr. Tiller.

[The prepared statement of Mr. Tiller follows:]

Statement of De Teel Patterson Tiller, Acting Associate Director for
Cultural Resources, National Park Service, U.S. Department of the Interior

Mr. Chairman, thank you for the opportunity to provide the committee with a
brief report on America’s national historic preservation program authorized under
the National Historic Preservation Act of 1966 and to provide support for the reau-
thorization of the Advisory Council on Historic Preservation under that same act.

Thirty-seven years ago, a Special Committee on Historic Preservation of the U.S.
Conference of Mayors recommended that the United States adopt a public policy in
support of the preservation and protection of our country’s significant historic places
for future generations of Americans. In that report, the Special Committee also
made broad recommendations on the pressing need for this nation to establish a
strong Federal historic preservation program.

In response to the Conference of Mayors Report, Congress passed the National
Historic Preservation Act of 1966 establishing a national historic preservation pro-
gram. The National Historic Preservation Act (NHPA) set in motion a process to re-
duce the loss of much of this nation’s invaluable heritage and established the means
for the Federal Government to protect and preserve our nation’s historic places in
a unique partnership that remains effective to this day.

We are pleased to report that the nearly four-decade-old act and vision it created,
remains healthy and rigorous. The 37-year history of this important national pro-
gram has shown that the Conference of Mayors was correct—economic development
can go hand-in-hand with preserving America’s heritage.

The NHPA created some of our most widely recognized national institutions like
the National Register of Historic Places. The National Register now includes over
1.2 million properties in 76,000 listings nominated by citizens from Maine to Ha-
waii, Alaska to Puerto Rico, and in American Samoa and the U.S. Virgin Islands.
There is hardly a city or town without a property listed on the National Register
of Historic Places. Last fiscal year alone, 40,141 properties were listed in 1,454
nominations representing every state in the country.

The National Register is unique in its recognition of “local historic significance.”
No other national system does this. Today, two thirds (66%) of the properties listed
on our National Register are designated for their significance to local citizens and
local history. That policy is based on a vision borne almost 40 years ago that local
citizens and their local and state governments know best those places important to
preserve a unique sense of history and community for future generations—and not
the Federal Government.

Listing in the National Register does not restrict a property owner from disposing
of the historic place in any manner he or she sees fit except, in those rare cir-
cumstances, when the owner has accepted Federal funding for the property. In cases
where a property has been listed or determined to be eligible for listing in the
National Register, a private property owner is under no obligation to protect the his-
toric property and it can be torn down by its owner without Federal Government
intervention.

The NHPA has created also a remarkable national partnership network, one in
which state, tribal, and local governments play decisive and, in most ways, co-equal
public roles to the Federal Government. The Federal Government, acting through
the National Park Service, sets professional and performance standards, provides
technical assistance, advice, and training, and provides oversight and approval
roles. But the on-the-ground work of the national preservation program directly in-
volves citizen input and is delivered principally to our citizens through state and
local governments, and more recently, tribal governments. It is this complex part-
nership network to which can be credited the national program’s great success.

The NHPA created an effective national “cost-sharing” approach where the
Federal Government provides a share of the financial resources needed to local, trib-
al, and state governments, who, in turn, provide a portion as well while the benefits
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are shared by citizens. A 1976 amendment to the NHPA created the Historic Preser-
vation Fund so that revenues from Outer Continental Shelf extraction could pay the
Federal share in the protection of our nation’s prehistoric and historic treasures.
The Historic Preservation Fund is highly cost-effective and remains an important
cornerstone in this national program. The fund has always had strong bipartisan
support and has been reauthorized three times since its creation.

State governor-appointed State Historic Preservation Officers in 56 States and
Territories assist citizens, units of local government, and public and private organi-
zations to carry out their part of the national preservation program. Activities in-
clude locating and documenting prehistoric and historic properties, assisting citizens
to nominate properties to the National Register, assisting local governments and
Federal agencies in meeting historic preservation statutes, and assessing the impact
of Federal projects on historic places. Last year, states reviewed over 100,000
Federal projects to minimize their impacts on our nation’s heritage and historic
places. The work of state governments in this program is invaluable.

The Historic Preservation Tax Incentives Program, jointly administered by the
National Park Service and State Historic Preservation Officers, is the nation’s larg-
est program to stimulate the preservation and reuse of income-producing historic
properties. Since its inception in 1976, it has generated over $28 billion in historic
preservation activity; in Fiscal Year 2002 alone, a record-setting $3.2 billion in pri-
vate investment was leveraged using Federal historic preservation tax credits reha-
bilitating over 1,200 historic properties listed on the National Register and creating
over 50,000 jobs and 14,000 housing units.

Local governments received a formal role in the national preservation program in
the 1980 amendments to the NHPA. These important partners assist local citizens
to preserve their neighborhoods and local historic district values, to work with local
schools to ensure the next generation recognizes and values their local history, and
to work hand-in-hand with state governments to ensure the national historic preser-
vation program meets local needs in the best manner possible.

The 1992 amendments to the law brought a more inclusive and formal role for
tribal governments in the national program, and we are pleased to report that as
of today, 37 tribal governments have formally joined the national program. Tribal
participation in the national program has brought an energy and different way of
thinking about heritage, history, preservation and sense of place.

The nation’s understanding of what is worthy of preservation has also changed
since the 1960’s. As an example, where once we focused on the grand houses of the
Founding Fathers, battlefields, and homes of the rich and famous, we now include
the record of everyday lives, farmsteads, vernacular architecture, and, the recent
past. Now that the 20th century itself is history, the field of historic places worthy
of preservation now gives way to “modern” American stories like World War II, Rock
and Roll, the Cold War, and the Civil Rights struggle. As the nation changes in di-
versity and complexity, we must ensure that the history of all Americans is identi-
fied, honored, and preserved. Fortunately, the law passed in 1966 was flexible
enough to accommodate a nation’s changing sense of what is historic and worthy
of preservation.

The 1966 NHPA also created the Advisory Council on Historic Preservation as
part of this national partnership. An independent Federal agency dedicated to his-
toric preservation, the Council is the major policy advisor to Federal agencies on his-
toric preservation. The Council is comprised of 20 members, including Federal agen-
cies, private citizens and experts in the field of historic preservation. Its mission is
to advocate full consideration of historic values in Federal decision making; to over-
see the Section 106 process which requires Federal agencies to consider the impact
of their programs and projects on places of historic value; to review Federal pro-
grams and policies to further preservation efforts; to provide training, guidance, and
information to the public and Federal entities; and to recommend administrative
and legislative improvements for protecting the nation’s heritage.

For more than 30 years, the Department of the Interior and the Advisory Council
have worked together to enhance historic preservation efforts across the nation. The
Department looks forward to continuing this relationship with the Council as we im-
plement one of the most far-reaching and important Federal policies on historic
preservation in the past 20 years. The Department supports reauthorization of the
Advisory Council on Historic Preservation.

On March 3, President Bush launched the Preserve America Initiative by the
signing of Executive Order 13281. This Executive Order focuses on the sound public
policy that historic preservation makes good economic sense. The Federal Govern-
ment can play an important role in assisting local and state governments to realize
this potential through such efforts as heritage tourism, which can bring economic
benefits to communities throughout the nation.
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Mr. Chairman, this concludes my prepared remarks. I would be pleased to answer
any questions you or members of the committee may have.

Mr. RADANOVICH. Mr. John Nau, welcome to the Subcommittee.
If you would like to begin your testimony, that would be great.

STATEMENT OF JOHN NAU, CHAIRMAN, ADVISORY COUNCIL
ON HISTORIC PRESERVATION, WASHINGTON, D.C.

Mr. NAU. Thank you, Mr. Chairman.

Chairman Radanovich and members of the Subcommittee, it is a
pleasure to testify before you this afternoon. I thank you for this
opportunity to discuss the vital importance of the Federal Historic
Preservation Program to our Nation and the essential role of the
Advisory Council on Historic Preservation in that effort.

The National Historic Preservation Act, which created the
ACHP, is a strong demonstration of the collective wisdom of the
U.S. Congress in three vital regards: the importance of preserving
America’s heritage; the necessity of building upon the foundation
of our past to create a better future for the Nation; and the
strength of linking the Federal, State and local efforts in partner-
ships with the private sector in order to accomplish these goals.

The ACHP is actively involved in pursuing these goals on behalf
of the Congress, the President, and, most importantly, the Amer-
ican people. It has been actively involved in changing itself to bet-
ter meet these needs through wise stewardship of the Federal Gov-
ernment’s historic assets that can stimulate economic development
through activities such as heritage tourism.

To this end, the ACHP has focused its energies on reestablishing
the leadership role that the framers of the 1966 Act envisioned. As
part of that effort, on March 2nd, 2003, President Bush signed Ex-
ecutive Order 13287, Preserve America.

The same day, our First Lady, Laura Bush, announced the Ad-
ministration’s Preserve America Initiative, a governmentwide effort
to recognize and celebrate our heritage. This step will guide our ef-
forts into the foreseeable future. The underpinnings of the Preserve
America Initiative are found in the policy statement of the Execu-
tive Order.

This policy also articulates the approach of the ACHP’s work
over the coming years. I have taken steps to recast the ACHP to
more efficiently accomplish its mission in accordance with this Ex-
ecutive Order.

We are leveraging our resources and, most importantly, building
partnerships to promote the benefits of preservation across our Na-
tion. We know that the Federal Government works best when it
works in partnership with States, counties, communities, tribes, in
short, when it works in partnership with the constituents that you
all represent.

The Preserve America Initiative promotes such activity, and the
Executive Order directs Federal agencies to actively engage in
these partnerships. Our job is to encourage the integration of the
historic resources that are managed at the Federal, State and local
level with community development opportunities. We are building
successful partnerships with a number of other Federal agencies,
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and it is our commitment that we will continue to build on those
relationships to maximize our efficiency and effectiveness.

Might I add that, as a businessman, I would not be here if I
didn’t believe on a clear return on this investment; and in my expe-
rience as Chairman of the Texas Historical Commission, I know
that this approach will work. I have seen it work, and I have expe-
rience in making it work. I know with your support we can make
it work on a national basis.

We are before the Committee today because your assistance is
essential to allow us to realize our expanded role. ACHP members
have carefully examined our current legislative authorities, which
include the administration of Section 106. Section 106 is a very im-
portant and significant responsibility. However, we believe our mis-
sion is broader and have adopted several proposed changes for
which we seek your support.

These changes are: amend the current time limit and authoriza-
tion and replace it with permanent appropriations authorization;
authorize the President to add the heads of three additional Fed-
eral agencies to our membership; provide us with the authority and
direction to work cooperatively with Federal funding agencies to as-
sist them in using their existing grants programs more effectively
for advancing the purpose of the NHPA; and authorize several
technical amendments that would allow us to function more ration-
ally and efficiently.

You have also asked us in our appearance today to discuss our
views on the adequacy of protections for private property owners
during the process of evaluating and listing properties on the
National Register.

The Register is the keystone of the National Historic Preserva-
tion Program. In my judgment, the overall process works well on
the national level, especially in regard to the Section 106 process
that we oversee.

I believe that as a function of Federal law and Federal adminis-
trative practice there are adequate protections for the rights of pri-
vate property owners within this process. I do, however, share con-
cerns with some unintended consequences that the National Reg-
ister process may have at State and local levels.

A determination of eligibility for nomination to the National Reg-
ister should not, by itself, automatically trigger or link to a State
or local review process without due process and additional protec-
tions for private property owner’s rights.

I look forward to the questions and having an opportunity to ex-
pand on my comments. Thank you, Mr. Chairman.

Mr. RADANOVICH. Thank you, Mr. Nau.

[The prepared statement of Mr. Nau follows:]

Statement of John L. Nau, III, Chairman,
Advisory Council on Historic Preservation

SUMMARY STATEMENT

An independent Federal agency, the Advisory Council on Historic Preservation
(ACHP) promotes historic preservation nationally by providing a forum for influ-
encing Federal activities, programs, and policies that impact historic properties. In
furtherance of this objective, the ACHP seeks reauthorization of its appropriations
in accordance with the provisions of the National Historic Preservation Act of 1966,
as amended (16 U.S.C. 470 et seq.) (NHPA).
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The ACHP offers amendments to its authorities that we believe will strengthen
our ability to meet our responsibilities under NHPA, and to provide leadership and
coordination in the Federal historic preservation program. As part of that responsi-
bility, and as requested by the Subcommittee, the ACHP also provides its views on
the adequacy of protections for private property owners in the process of evaluating
properties for inclusion in the National Register of Historic Places.

BACKGROUND

The ACHP was established by Title II of the NHPA. NHPA charges the ACHP
with advising the President and the Congress on historic preservation matters and
entrusts the ACHP with the unique mission of advancing historic preservation with-
in the Federal Government and the National Historic Preservation Program. In
Fiscal Year 2002, the ACHP adopted the following mission statement:

The Advisory Council on Historic Preservation promotes the preservation,
enhancement, and productive use of our Nation’s historic resources, and
advises the President and Congress on national historic preservation policy.

The ACHP’s authority and responsibilities are principally derived from NHPA.
Gleréeral duties of the ACHP are detailed in Section 202 (16 U.S.C. 470j) and in-
clude:

¢ advising the President and Congress on matters relating to historic preserva-
tion;
encouraging public interest and participation in historic preservation;
recommending policy and tax studies as they affect historic preservation;
advising State and local governments on historic preservation legislation;
encouraging training and education in historic preservation;
reviewing Federal policies and programs and recommending improvements; and
informing and educating others about the ACHP’s activities.

Under Section 106 of NHPA (16 U.S.C. 470f), the ACHP reviews Federal actions
affecting historic properties to ensure that historic preservation needs are consid-
ered and balanced with Federal project requirements. It achieves this balance
through the “Section 106 review process,” which applies whenever a Federal action
has the potential to impact historic properties. As administered by the ACHP, the
process guarantees that State and local governments, Indian tribes, businesses and
organizations, and private citizens will have an effective opportunity to participate
in Federal project planning when historic properties they value may be affected.

Under Section 211 of NHPA (16 U.S.C. 470s) the ACHP is granted rulemaking
authority for Section 106. The ACHP also has consultative and other responsibilities
under Sections 101, 110, 111, 203, and 214 of NHPA, and in accordance with the
National Environmental Policy Act (42 U.S.C. 4321 et seq.) is considered an agency
with “special expertise” to comment on environmental impacts involving historic
properties and other cultural resources.

The ACHP plays a pivotal role in the National Historic Preservation Program.
Founded as a unique partnership among Federal, State, and local governments, In-
dian tribes, and the public to advance the preservation of America’s heritage while
recognizing contemporary needs, the partnership has matured and expanded over
time. The Secretary of the Interior and the ACHP have distinct but complementary
responsibilities for managing the National Historic Preservation Program. The Sec-
retary, acting through the Director of the National Park Service, maintains the na-
tional inventory of historic properties, sets standards for historic preservation, ad-
ministers financial assistance and programs for tribal, State, and local participation,
and provides technical preservation assistance.

The ACHP also plays a key role in shaping historic preservation policy and pro-
grams at the highest levels of the Administration. It coordinates the national pro-
gram, assisting Federal agencies in meeting their preservation responsibilities.
Through its administration of Section 106, the ACHP works with Federal agencies,
States, tribes, local governments, applicants for Federal assistance, and other af-
fected parties to ensure that their interests are considered in the process. It helps
parties reach agreement on measures to avoid or resolve conflicts that may arise
between development needs and preservation objectives, including mitigation of
harmful impacts.

The ACHP is uniquely suited to its task. As an independent agency, it brings to-
gether through its membership Federal agency heads, representatives of State and
local governments, historic preservation leaders and experts, Native American rep-
resentatives, and private citizens to shape national policies and programs dealing
with historic preservation. The ACHP’s diverse membership is reflected in its efforts
to seek sensible, cost-effective ways to mesh preservation goals with other public
needs. Unlike other Federal agencies or private preservation organizations, the
ACHP incorporates a variety of interests and viewpoints in fulfilling its statutory
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duties, broadly reflecting the public interest. Recommended solutions are reached
that reflect both the impacts on irreplaceable historic properties and the needs of
today’s society.

New Directions. Since assuming the Chairmanship in November 2002, I have
tried to ensure that the ACHP takes the leadership role envisioned for it in NHPA.
NHPA established a national policy to “foster conditions under which our modern
society and our prehistoric and historic resources can exist in productive harmony
and fulfill the social, economic and other requirements of present and future genera-
tions.” Among other things, the statute directed Federal agencies to foster conditions
that help attain the national goal of historic preservation; to act as faithful stewards
of Federally owned, administered, or controlled historic resources for present and fu-
ture generations; and to offer maximum encouragement and assistance to other pub-
lic and private preservation efforts through a variety of means.

In creating the ACHP, Congress recognized the value of having an independent
entity to provide advice, coordination, and oversight of NHPA’s implementation by
Federal agencies. The ACHP remains the only Federal entity created solely to ad-
dress historic preservation issues, and helps to bridge differences in this area among
Federal agencies, and between the Federal Government and States, Indian tribes,
local governments, and citizens. While the administration of the historic preserva-
tion review process established by Section 106 of NHPA is very important and a sig-
nificant ACHP responsibility, we believe that the ACHP’s mission is broader than
simply managing that process.

With the new direction, the ACHP members are committed to promoting the pres-
ervation and appreciation of historic properties across the Nation by undertaking
new initiatives that include:

¢ developing an Executive order (Executive Order 13287, “Preserve America,”
signed by the President March 3, 2003) to promote the benefits of preservation,
to improve Federal stewardship of historic properties, and to foster recognition
of such properties as national assets to be used for economic, educational, and
other purposes;

e creating an initiative for the White House (“Preserve America,” announced by
First Lady Laura Bush March 3, 2003) to stimulate creative partnerships
among all levels of government and the private sector to preserve and actively
use historic resources to stimulate a better appreciation of America’s history
and diversity;

» using Council meetings to learn from local government and citizens how the
Federal Government can effectively participate in local heritage tourism initia-
tives and promote these strategies to Federal agencies and tourism profes-
sionals;

« effectively communicating its mission and activities to its stakeholders as well
as the general public;

¢ pursuing partnerships with Federal agencies to streamline and increase the ef-
fectiveness of the Federal historic preservation review process; and

¢ improving the Native American program, which the ACHP has identified as a
critical element in the implementation of an effective Federal historic preserva-
tion program and review process.

The ACHP’s 20 statutorily designated members address policy issues, direct pro-
gram initiatives, and make recommendations regarding historic preservation to the
President, Congress, and heads of other Federal agencies. The Council members
meet four times per year to conduct business, holding two meetings in Washington,
Dl.C.,dand two in other communities where relevant preservation issues can be ex-
plored.

In 2002 we reorganized the ACHP membership and staff to expand the members’
role and to enhance work efficiencies as well as member-staff interaction. To best
use the talents and energy of the 20 Council members and ensure that they fully
participate in advancing the ACHP’s goals and programs, three member program
committees were created: Federal Agency Programs; Preservation Initiatives; and
Communications, Education, and Outreach.

In addition, we created an Executive Committee comprised of myself and the vice
chairman of the ACHP and the chairman of each of the other committees to assist
in the governance of the ACHP. Several times a year, we appoint panels of members
to formulate comments on Section 106 cases. Member task forces and committees
are also formed to pursue specific tasks, such as policy development or regulatory
reform oversight. On average, three such subgroups are at work at any given time
during the year. Each meets about five to six times in the course of its existence,
is served by one to three staff members, and produces reports, comments, and policy
recommendations.
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The staff carries out the day-to-day work of the ACHP and provides all support
services for Council members. To reflect and support the work of the committees,
the Executive Director reorganized the ACHP staff into three program offices to
mirror the committee structure. Staff components are under the supervision of the
Executive Director, who is based in the Washington, DC, office; there is also a small
field office in Lakewood, Colorado.

PROPOSED AMENDMENTS TO THE NATIONAL HISTORIC PRESERVATION
ACT

Background to Reauthorization. The ACHP has traditionally had its appropria-
tions authorized on a multi-year cycle in Title II of NHPA (Section 212, 16 U.S.C.
470t). The current cycle runs through Fiscal Year 2005 and authorizes $4 million
annually. These funds are provided to support the programs and operations of the
ACHP. Title II of NHPA also sets forth the general authorities and structure of the
ACHP.

For Fiscal Year 2004, the President’s budget seeks $4.1 million for the ACHP. Be-
cause this is over the authorization limit, the Executive Office of the President di-
rected the ACHP to propose any legislation required to modify its authorization to
be consistent with the President’s Budget. The ACHP is therefore seeking amend-
ments to the authorizing legislation at this time. At its February and May 2003
meetings, the ACHP endorsed an approach to the reauthorization issue. The ap-
proach addresses the immediate appropriations authority issue and also seeks
amendments to the ACHP’s composition and authorities to better enable the ACHP
to achieve its mission goals. The changes proposed by the ACHP are explained in
this overview; specific statutory language will be provided to the Subcommittee at
a later date.

Appropriations Authorization. This section would amend the current time-limited
authorization and replace it with a permanent appropriations authorization. When
the ACHP was created in 1966, its functions were exclusively advisory and limited
and the agency was lodged administratively in the Department of the Interior. Since
then, the Congress has amended the NHPA to establish the ACHP as an inde-
pendent Federal agency and give it a range of program authorities crucial to the
success of the National Historic Preservation Program.

Not unlike the Commission of Fine Arts (CFA) and the National Capital Planning
Commission (NCPC), the ACHP now functions as a small but important Federal
agency, carrying out both advisory and substantive program duties. Specific lan-
guage creating a permanent appropriations authorization would draw upon the
similar statutory authorities of the CFA and NCPC. No ceiling to the annual appro-
priations authorization would be included in the authorizing legislation, but rather
the appropriate funding limits would be established through the annual appropria-
tions process.

Expansion of Membership. This section would expand the membership of the
ACHP by directing the President to designate the heads of three additional Federal
agencies as members of the ACHP. The ACHP has been aggressively pursuing part-
nerships with Federal agencies in recent years and has found the results to be
greatly beneficial to meeting both Federal agency historic preservation responsibil-
ities and the ACHP’s own mission goals. Experience has shown that these partner-
ships are fostered and enhanced by having the agency participate as a full-fledged
member of the ACHP, giving it both a voice and a stake in the ACHP’s actions. The
amendment would bring the total number of Federal ACHP members to nine and
expand the ACHP membership to 23, an administratively manageable number that
preserves the current majority of non—Federal members. A technical amendment to
adjust quorum requirements would also be included.

Authority and Direction to Improve Coordination with Federal Funding Agencies.
This section would give the ACHP the authority and direction to work cooperatively
with Federal funding agencies to assist them in determining appropriate uses of
their existing grants programs for advancing the purposes of NHPA. For example,
it is our experience that programs such as the Historic Preservation Fund (HPF)
administered through the States by the Department of the Interior have the flexi-
bility to provide matching seed money to a local non-profit organization to support
a heritage tourism program.

The ACHP would work with agencies and grant recipients to examine the effec-
tiveness of existing grant programs, evaluate the adequacy of funding levels, and
help the agencies determine whether changes in the programs would better meet
preservation and other needs. Any recommendations would be developed in close co-
operation with the Federal funding agencies themselves, many of whom sit as
ACHP members, and with the States. The proposed amendment would also allow
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the ACHP to work cooperatively with Federal funding agencies in the administra-
tion of their grant programs.

Technical Amendments. This section would provide four technical changes that

would improve ACHP operations:

1. Authorize the Governor, who is a presidentially appointed member of the
ACHP, to designate a voting representative to participate in the ACHP activi-
ties in the Governor’s absence. Currently this authority is extended to Federal
agencies and other organizational members. The amendment would recognize
that the personal participation of a Governor cannot always be assumed, much
like that of a Cabinet secretary.

2. Authorize the ACHP to engage administrative support services from sources
other than the Department of the Interior. The current law requires the
ACHP’s administrative services to be provided by the Department of the Inte-
rior on a reimbursable basis. The amendment would authorize the ACHP to
obtain any or all of those services from other Federal agencies or the private
sector. The amendment would further the goals of the FAIR Act and improve
ACHP efficiency by allowing the ACHP to obtain necessary services on the
most beneficial terms.

3. Clarify that the ACHP’s donation authority (16 U.S.C. 470m(g)) includes the
ability of the ACHP to actively solicit such donations.

4. Adjust the quorum requirements to accommodate expanded ACHP member-
ship.

VIEWS ON THE ADEQUACY OF PRIVATE PROPERTY PROTECTIONS IN THE
NATIONAL REGISTER PROCESS

The Committee has requested our views on the adequacy of protections for private
property owners during the process for evaluating and registering properties for in-
clusion in the National Register of Historic Places.

The National Register is the keystone of the National Historic Preservation Pro-
gram. Through the professional application of objective criteria, a comprehensive
listing of what is truly important in American history has been systematically com-
piled. The ACHP has direct experience with the National Register review and eval-
uation process through its administration of Section 106 of NHPA. As part of plan-
ning, unless properties are already listed in the National Register of Historic Places,
determinations of eligibility for inclusion in the National Register must be made
when such properties may be impacted by Federal or Federally assisted actions.

We are unaware of problems with the protection of the rights of private property
owners in the Section 106 process, since the determination is made for planning
purposes only and for consideration by Federal agencies in taking into account the
effects of their actions.

We do believe it is important to distinguish between actual listing in the National
Register, which may result in tax and other benefits and legally must include oppor-
tunities for property owners to object to such listing, and determinations of eligi-
bility which are used for Federal planning. It is our understanding that in rare in-
stances, some States’ legislation and some local ordinances include “eligibility for in-
clusion in the National Register” to trigger the State or local review process. It is
our opinion that determinations of eligibility should not by themselves automatically
trigger or link to a State or local review process without due process and additional
protections of private property owners’ rights. It is also our understanding that
State Historic Preservation Offices, such as Texas, are generally discouraging eligi-
bility from being included in State laws and local ordinances to ensure adequate pri-
vate property protections.

States have varying approaches to dealing with the overall issue of notification
and objection. Public notices, hearings, and other mechanisms are used when large
historic districts are being considered. In the case of smaller districts or individual
properties, written notification is provided. In Texas, notifications are sent out to
the property owner, the county judge, the chief elected official, and the local preser-
vation board chair of pending listings in the National Register with an opportunity
for making their views known. In New York, if an objection to a nomination is re-
ceived from an owner, that nomination does not proceed. An official representative
from the New York State Historic Preservation Office will speak with the property
owner and explain the effects of listing in the National Register. In many instances,
fwners will withdraw their objections once they understand the implication of such
isting.

In summary, we think that as a function of Federal law and Federal administra-
tive practice there are generally adequate protections for the rights of private prop-
erty owners in the National Register process.
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CONCLUSION

The ACHP has reached a level of maturity as an independent Federal agency and
as a key partner in the National Historic Preservation Program to warrant contin-
ued support from the Congress. We believe that reauthorization, coupled with peri-
odic oversight by this Subcommittee and the annual review provided by the Appro-
priations Committees, is fully justified by our record of accomplishment. We hope
that the Subcommittee will favorably consider this request, including our rec-
ommended technical amendments.

We appreciate the Subcommittee’s interest in these issues, and thank you for your
consideration and the opportunity to present our views.

Mr. RADANOVICH. Next is Mr. Edward Sanderson.
Mr. Sanderson, welcome to the Committee; and you may begin
your testimony.

STATEMENT OF EDWARD SANDERSON, PRESIDENT, NATIONAL
CONFERENCE OF STATE HISTORIC PRESERVATION
OFFICERS, WASHINGTON, D.C.

Mr. SANDERSON. Thank you, Mr. Chairman. I am pleased to rep-
resent the National Conference of State Historic Preservation Offi-
cers at this hearing.

As you know, the SHPOs are the State officials appointed by
their Governors who actually carry out the National Historic Pres-
ervation Act on behalf of the Secretary of the Department of the
Interior and the Advisory Council on Historic Preservation.

You have asked us to address the reauthorization of the Advisory
Council and to report to you on our sense of the status of the
National Historic Preservation Act.

In regard to the Advisory Council, our report is brief. We are
wholehearted supporters of the Advisory Council. We think they
are doing an excellent job. We strongly support their reauthoriza-
tion with the modest expansion of authority that they have re-
quested.

In regards to the National Historic Preservation Act, we are
pleased with the leadership that President Bush and Mrs. Bush
have exercised just this year in establishing the Preserve America
Program, and we believe that carries forward the work of the
National Historic Preservation Act begun in 1966.

As has been described, the Act created a program that is carried
out by States on behalf of the Federal Government. Through the
National Register of Historic Places the program records the his-
tory of America as a nation and as individual communities, and
more than a million properties are currently so designated.

Through the program, historic preservation works with local
communities. Today more than 1,400 communities are working as
partners with SHPOs. I expect more will choose to join with the
Presidents new initiative. And perhaps most important, the pro-
gram is putting historic sites back to work. It is saving them and
putting them to productive use.

For example, working with the Advisory Council, more than
100,000 projects a year are successfully resolved at the State level
to make sure that Federal projects avoid unnecessary impacts to
historic properties; and working with the private sector since 1976,
more than 30,000 private property owners have rehabilitated their
historic properties and have enjoyed the incentives of Federal tax
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credits. Private investment through this program has totaled $29
billion and has helped to create needed housing as well as ongoing
creation of jobs and places of business.

The National Historic Preservation Act has not succeeded in
every area. I like to think of the preservation program as a high-
performance car manufactured by the wise authorizing committees
of Congress. But we can’t win the race without higher octane fuel
provided by the appropriators. In the last 25 years, only one-third
of the total authorized revenue in the Federal Historic Preservation
Fund has ever been appropriated, and underfunding means that
many areas still lack a reliable inventory of their historic re-
sources. We can’t preserve America’s heritage if we don’t know
where it is. Underfunding means that local landmarks in town cen-
ters need preservation grants. Save America’s Treasures Grants
have successfully helped to restore some of our greatest national
treasures, but properties that are important at the local level are
going without.

And underfunding means that Federal costs are transferred to
the private sector, as uncompleted work and program review delays
inevitably impact private development projects.

Let me turn now for a moment to your request about how the
National Register affects private property owners.

Respect for private owners is a fundamental principle of the
National Register and certainly of State Historic Preservation Of-
fices. As has been noted, listing on the National Register does not
place Federal restrictions on how private property owners use their
property. Only Federal actions are restricted or reviewed by
National Register listing; and over the last 10 years, less than 1
percent of the total number of nominations listed on the National
Register have involved an owner objection at all. Ninety-nine out
of one hundred owners are satisfied customers with the program as
it is.

The National Register process is defined in Federal regulations
that all SHPOs are required to follow. The process includes checks
and balances that protect property owners rights. SHPOs are re-
quired to follow this process, and a SHPO may not refuse to con-
sider a properly documented nomination that is presented to him
or her.

The National Register information is checked three different
times, by the professional review of the SHPO and its staff, it is
checked by the independent expert State review board, and then it
is checked a third time here in Washington by the Keeper of the
National Register and her staff at the National Park Service.

Private property rights are explicitly recognized in the regula-
tions. Owners are notified of the process and given an opportunity
to comment on nominations. They routinely provide information to
the SHPO to consider in the process of reviewing nominations and
provide information both to the Keeper and to the State review
board.

If an owner objects to the listing, the property may not be listed
on the Register, although the Keeper may go through a determina-
tion of eligibility process. Throughout the system, there is a series
of checks and balances to make sure that no one authority, particu-
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larly at the State level, can run roughshod over the rights of the
property owner or the accuracy of the information presented.

In preparing for this hearing, I spoke with my colleagues around
the country. Most SHPOs report they almost never have owners ob-
ject to National Register listing, primarily because property owners
want to get on the Register, and SHPOs spend limited resources
working on the nomination of properties that are supported rather
than opposed.

I believe the National Register is working well. I would be glad
to work with the Committee, with property owners and other part-
ners to investigate any potential improvements that might be
needed.

Mr. RADANOVICH. Thank you, Mr. Sanderson for your testimony.

[The prepared statement of Mr. Sanderson follows:]

Statement of Edward Sanderson, President, National Conference of State
Historic Preservation Officers, and Executive Director, Rhode Island
Historical Preservation and Heritage Commission

1. Introduction

The Subcommittee on National Parks, Recreation and Public Lands has asked the
National Conference of State Historic Preservation Officers (NCSHPO) to testify on
the following topics.

1. Reauthorization of the Advisory Council on Historic Preservation

2. Implementation of the National Historic Preservation Act

The National Conference of State Historic Preservation Officers is the professional
association of the gubernatorially appointed State officials who carry out the
National Historic Preservation Act (Act, 16 U.S.C. 470) for the Secretary of the Inte-
rior and the Advisory Council on Historic Preservation (ACHP). States pay for half
of the cost of carrying out this Federal program. State Historic Preservation Offices
(SHPOs) have a direct, hands-on, daily involvement with the Act and are well suited
to inform the Committee. 1

II. Reauthorization of the Advisory Council on Historic Preservation

In general, the National Conference supports the reauthorization of the Advisory
Council on Historic Preservation. As a statutory member of the ACHP, the National
Conference was a part of the February 2003 meeting when the Council voted to pro-
pose legislative changes. We supported the amendments: chiefly, a permanent au-
thorization with no appropriations ceiling and increasing the Federal agency mem-
bership on the Council. We believe these changes are needed so that the ACHP can
continue its excellent work and carry out the mandates of the President’s Preserve
America program and Executive Order 13278. However, since the National Con-
ference of State Historic Preservation Officers has not seen the bill language, we
are unable to comment on it specifically.

The National Conference has direct experience with the activities of the ACHP
through the role of the SHPOs and the National Conference’s seat on the Council.
The ACHP regulations implementing Section 106 of the National Historic Preserva-
tion Act (36 CFR Part 800) set up a process for Federal agencies to identify areas
that may be potentially impacted by Federal projects, find the historic properties in
those areas, and, should adverse impacts to historic properties exist, consider elimi-
nating or mitigating those impacts. Federal agencies, under the ACHP regulations,
must consult with State Historic Preservation Officers in making those decisions. 2

1The Act authorizes Indian tribes to choose to assume the responsibilities of State Historic
Preservation Officers on tribal lands. The National Conference supports tribal involvement in
the national preservation program; SHPOs work closely with tribes in their States. The National
Conference respects the government-to-government relationship of tribes to the Federal Govern-
ment. Therefore, our remarks represent the opinions of SHPOs only. The NCSHPO encourages
the Committee to seek tribal views on the Act.

2The SHPOs conduct 99% of the preservation consultation work required by the ACHP regu-
lations. Every year SHPOs review 100,000 Federal undertakings for their potential impact on
historic properties. In working with Federal agencies, SHPOs agree that 90,000 of those under-
takings have no effect on historic properties. Federal agencies and the SHPOs resolve the effects
on historic properties in the remaining 10,000 projects. The Council staff, under the current reg-
ulations will be involved in a few hundred projects. The Presidentially appointed Council mem-
bers consider approximately ten cases a year.



17

II1. Implementation of the National Historic Preservation Act

Secondly, the Committee has asked the National Conference of State Historic
Preservation Officers to comment on the implementation of the National Historic
Preservation Act. The following discusses the priority of historic preservation in the
Administration, the successes of the program, the failures, and the relationship of
private property rights and the National Register.

A. Historic Preservation: a Priority for the Bush Administration

Historic preservation is a national priority of the Bush Administration. On March
3, 2003, the President and the First Lady launched Preserve America, a multi-com-
ponent program to improve Federal stewardship of historic places (Executive Order
13287), to recognize achievement in historic preservation, to acknowledge and
celebrate the historic preservation activities of communities across the country
(Preserve America Communities ), and to facilitate economic development through
heritage tourism.

PRESERVE AMERICA

The First Lady reiterated what every preservationist has long believed in her Pre-
serve America speech on March 3, 2003, as is illustrated by the following quotes.

“Our land is the foundation upon which the American story is written.
Our history is rooted in our buildings, parks and towns.

“The second goal of Preserve America is to support community efforts to
restore cultural resources for heritage tourism.

“Preserve America. . . will provide. . .greater support to protect and re-
store our nation’s culture. . . from monuments and buildings to landscapes
and main streets.

“Preserve America will promote historic and cultural preservation and
encourage greater public appreciation of our national treasures.

EE I I S

B. The Role of the State Historic Preservation Officers

The National Historic Preservation Act sets up the national historic preservation
program. The Act charges the State Historic Preservation Officers with the following
tasks.

1. find historic places and maintain information about them for future research

and analysis,

2. working with private property owners, nominate significant places to the

National Register,
3. work with local governments who are interested in historic preservation and
help them receive the Secretary’s certification,
4. help private owners seeking a Federal rehabilitation tax credit,
5. consult with Federal agencies on Federal activities that may affect historic
places, and
6. conduct planning and educational activities on historic preservation for inter-
ested parties in the private and public sectors.

C. Historic Preservation a National Success Story

1. Historic preservation stimulates the economy

The national historic preservation program, run by the SHPOs, stimulates the
economy. The rehabilitation of National Register properties using the Federal in-
vestment tax credit recently is generating $3 billion in private investment annually.
The owners of the 1,202 rehab tax credit projects undertaken in 2002 believe in and
have benefitted economically from historic preservation and the National Register.

In 1993, the University of Rhode Island calculated that one dollar of Historic
Preservation Fund expenditure generated $63 dollars of investment.3 Ten years
later, the University of Florida and Rutgers University demonstrated that in Florida
historic preservation created more than 123,000 jobs during 2002, spending on his-
toric preservation activities generated more than $657 million in state and local

3University of Rhode Island Intergovernmental Analysis Program, Economic Effects of the
Rhode Island Historical Preservation Commission Program Expenditures from 1971 to 1993.
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taxes in 2000, and, tourists who visited Florida’s historic sites spent more than $3.7
billion. The total annual impact of historic preservation in Florida is $4.2 billion.4

In Colorado, the dollar value of Federal investment tax credit rehabilitation
projects certified in 1999 was $28,265,017 more than Georgia’s $24,993,209 but not
as much as Texas’ $89,622,748. Historic building rehabilitation creates 32 new jobs
per $1 million of direct impact, where as the figure for computer and data proc-
essing is 31, trucking is 30, manufacturing semiconductors is 20 and mining for pe-
troleum and natural gas is 12. Heritage tourism in Colorado generated $1.4 billion
in direct tourist expenditures, generated $1.0 billion in total household earnings and
55,300 jobs. After Denver’s LoDo became a historic district the number of housing
units increased by 1,260%, the average rental cost per square foot increased from
$7 to $20/$30, and the parking meter revenues increased from $141,200 in 1989 to
$1,497,070 in 2000. Interestingly, the Colorado study looked closely at two residen-
tial historic districts, Potter Highlands in Denver and Fort Collins Midtown District
and found that while quality of life and property values were increasing, the eco-
nomic mix of the residents did not change dramatically. 5

2. Historic preservation celebrates our history

In addition to being good for the economy, the historic preservation program also
boasts successes in helping owners and residents seek recognition for the historic
places where they live and work through the National Register nomination process.
Nationally, in 2002, the Keeper of the National Register (Department of the Inte-
rior, National Park Service) made 1456 listings which include a total of 40,141 indi-
vidual properties (one National Register historic district contains multiple indi-
vidual, historic properties).

3. Historic preservation partners in local governments

The national historic preservation program has also “sold” well with local govern-
ments who have sought the Secretary of the Interior’s designation as Certified Local
Governments, formal partners with the SHPOs. In 2002, 58 city and county govern-
ments decided to enact a historic preservation ordinance and establish a historic
preservation commission. As a CLG, the local government is eligible to apply for
passthrough funding (10% of the State’s Historic Preservation Fund allocation) from
the SHPOs. In total, 1,384 local governments have opted to become Certified Local
Governments. Each State establishes its own criteria for certification which allows
for variation to reflect State by state differences.

4. Historic preservation is a “bargain” for the Federal government

Finally, the national historic preservation program is a great value for the
Federal investment—States pay half the cost.

D. Historic Preservation Needs

The authorizing committees of the Congress have established a well-designed ve-
hicle to deliver the national historic preservation program. Unfortunately, Adminis-
trations and Congresses have failed to provide the funding—the gas—necessary for
the vehicle to operate.® The under funding of the national preservation program has
several implications.

1. Where are the Nation’s historic places?

The survey of historic sites across America is not finished. The nation lacks the
base line data about where historic places are located. This lack of basic information
makes it difficult to evaluate comprehensively the significance of an individual prop-
erty. Further, without full information on historic places, Federal agencies planning
projects have no alternative but to conduct ad hoc historic site surveys for the poten-
tial impact area. If the inventory were complete and the information readily
available by computer, Federal agency planning would be substantially facilitated.

4Center for Governmental Responsibility, University of Florida Levin College of Law, and
Center for Urban Policy Research, Rutgers University, Executive Summary Economic Impacts
of Historic Preservation in Florida. The foundation of the activities analyzed in the University
of Florida report is the National Register process administered by the Florida State Historic
Preservation Officer and the 1400 National Register listings (cumulative) and the over 135,000
historic structures and archeological sites in the Florida Master Site File inventory of historic
sites.

5Clarion Associates of Colorado, LLC, Economic Benefits of Historic Preservation in Colorado,
Denver, January 2002.

6Susan West Montgomery, “The Historic Preservation Fund and Why it Matters,” Forum
News, January/February 2003. This article outlines the history of the Historic Preservation
Fund, how SHPOs match it and use it, and the effects of appropriations shortfalls.
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Agencies would have the historic property information on hand at the earliest stages
of project planning.

2. Lack of restoration grants

Second, two decades of “bare bones” funding have eliminated SHPOs ability to
offer restoration matching grants to help restore threatened National Register prop-
erties. In the 1970’s the State Historic Preservation Officers used half of their an-
nual allocation to help owners restore National Register properties. These matching
grants helped owners restore significant places and insured that state-of-the-art con-
struction techniques were used. Further, the SHPOs’ HPF grants were usually a
small percentage of the total project cost. The Federal funds were a catalyst for a
larger private investment as well as a commitment from the owner to insure future
maintenance. SHPOs made many small grants stretching the Federal dollars fur-
ther. Those financial incentives need to be reinstated by increased appropriations.

3. Federal costs transferred to the private sector

Third, continued reductions of Historic Preservation Fund appropriations to State
Historic Preservation Offices is adversely affecting the private sector, specifically ap-
plicants for Federal assistance. If the SHPO comment process is a funnel, ongoing
reductions have constricted that funnel opening slowing project response times from
a stream to a trickle. North Carolina has kept records of the effect of Federal budget
cuts on response times. With fewer resources from the HPF available and an in-
creasing work load, response times have doubled, not only in consultation in the
Section 106 process but also in response to private sector requests related to
National Register nominations and rehabilitation tax credits.

E. The National Register and Private Property Owners

The fundamental principle of the National Register and its implementation by
SHPOs is cooperation and respect for and with private property owners.

The National Historic Preservation Act begins with the National Register. This
is the Secretary of the Interior’s list of America’s historic properties. In the past 35
years more than 75,000 nominations have been listed on the National Register.
Those listings represent over 1,000,000 private property owners: one nomination
may cover a historic district with multiple owners. In Fiscal Year 2002, 1456 nomi-
nations were listed. In the last ten years less than one per cent of the total nomina-
tions submitted were the subject of owner objections.

National Register listing occurs only after notifying the private property owner
and after a careful review of the background research on and the significance of the
property. National Register listing conveys the honor of the Secretary’s recognition,
eligibility for Federal benefits matching restoration grants (when sufficient funds
are available) and for the 20% rehabilitation tax credit for work on commercial prop-
erty, and consideration if a Federal project might affect the property.

Listing places no restrictions on private property owners. Private owners may
make any changes they wish to their property and may even demolish or destroy
National Register listed places. (Subject, of course, to any locally enacted laws and
restrictions.) Listing places controls only on the actions of the Federal
Government—the Federal Government must consider the impacts of its actions on
National Register listed and eligible property and look for ways to minimize any ad-
verse effects.

SHPOs carry out the National Register nomination process following the Act and
the Interior regulations (36 CFR Part 60). The regulations are clear on the role of
private property owners in the nomination process. Property owners are notified
about nominations. Property owners have the right to file an objection directly with
the Keeper of the National Register who is a Federal employee of the National Park
Service. In addition, the Federal regulations set forth a uniform nomination process
that all SHPOs must follow. The process offers little administrative discretion and
requires that every nomination be evaluated and approved by an independent ex-
pert review board in addition to approval by the SHPO. Owners may appeal a
SHPO’s decision to the Keeper. Finally, the process provides Federal oversight of
the State’s nomination process; nominations are subject to substantiative and proce-
dural review by the Keeper.

Most nominations come from property owners seeking the national recognition.
Notice is provided to all owners prior to consideration of the nomination. Many
States, for example, Georgia, Michigan, Ohio and Tennessee, have not seen any pro-
posed nominations that lack the owner’s knowledge and involvement.

If the owner objects, the property may not be listed on the National Register.

State Historic Preservation Officers often do more than the regulations require to
involve private property owners in the nomination process. The New York State His-
toric Preservation Officer works with local communities in face-to-face meetings and
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discussions to insure that owners’ questions are fully considered and addressed. In
most States—Arizona, Idaho, Maryland, Mississippi and Montana, for example—po-
tential nomination proposals are not pursued if the owner objects.

The National Register program remains popular across the country. Register list-
ing is sought for various reasons. Register listing is needed for developers to receive
the 20% rehabilitation tax credit. Individuals and communities look to the National
Register as official recognition of the historic significance of their home or neighbor-
hood. Register listing is often an important catalyst for community pride leading to
neighborhood revitalization. Convention and visitor bureaus see National Register
sites as an attraction for visitors and new businesses. In North Carolina’s Triad
(Greensboro, High Point, Winston—Salem) the Welcome section of the Guest Guide
in hotel rooms prominently displays National Register sites—Mendenhall Planta-
tion, the Greensboro Woolworth’s, and the Alamance County Historical Museum—
to promote the area.”
1IV. Conclusion

The National Historic Preservation Act and the National Register have been oper-
ational for more than 30 years. Private property rights are respected and protected
within its provisions. The National Conference of State Historic Preservation Offi-
cers offers to work with the Chairman and the Committee, private property owners,
Federal preservation partners, and private sector partners on improving the
Nation’s historic preservation program in a way that respects the needs of this gen-
eration and bequeaths a proud legacy of America’s heritage to the future.

Mr. RADANOVICH. Next is Mr. Robert Bisno, owner of Lincoln
Place Apartments in Venice, California.

Mr. Bisno, welcome to the Committee. We will appreciate your
insights here and your testimony. You may begin.

STATEMENT OF ROBERT BISNO, OWNER, LINCOLN PLACE
APARTMENTS, VENICE, CALIFORNIA

Mr. Bisno. Thank you, and good afternoon, Mr. Chairman, Com-
mittee members.

My experience is different than one which you may have heard
from listening to those who spoke before me. I am here today as
the owner or major owner of the Lincoln Place Apartments, a large
apartment community in Venice, California.

I am here because I believe it is crucial that we protect the im-
portance and the integrity of the National Register process from
those who are seeking to exploit it to present or promote their own
self-serving agenda.

In my case, that agenda belongs to the tenants of my property
who were seeking to block redevelopment so they wouldn’t have to
move. This agenda had nothing to do with historic preservation. In
fact, I actually proposed a plan 2 or 3 years ago that all existing
buildings be preserved. The tenants fought that as well, because
under the rent stabilization ordinance of Los Angeles I would have
been allowed to raise the rents.

I see the abuse of the National Register process as the No. 1 tool
today to stop economic development unless you take steps to stop
it.

The Lincoln Place Apartments, our project, was built in 1950,
using off-the-shelf plans. For the past 9 years, we have gone
through the arduous permitting process to allow us to build 144
low- and moderate-income apartments for rent, 50 low- and mod-
?rate-lincome townhomes for sale, and 650 at-market townhomes

or sale.

7Triad Guest Guide 2002-2003,Vol. XII, Raleigh: Lone Wolf Publishing, Inc., 2002, p. 8-9.
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Before SHPO got involved, the Los Angeles Planning Depart-
ment, the Los Angeles Planning Commission, the Los Angeles Cul-
tural Heritage Commission, the Planning Land Use Management
Subcommittee of, and the Los Angeles City Council reviewed our
project.

Our project was also reviewed by Mr. Robert Chattel, a nation-
ally recognized expert qualified under the Secretary of Interior’s
professional qualifications.

At each and every stage and in the City Council, that was two
times, the national—pardon me, the determination was that our
project was not locally significant. Having lost at the local levels,
the applicants then identified the National Register as a soft spot
that they might exploit, and they filed an application. Bear in
mind, we had done nothing.

On February 7th of this year, California SHPO voted to rec-
ommend to the Keeper that Lincoln Place be considered as a locally
significant resource. They came to their conclusion without
verifying claims made in the application. They also failed to even
contact the city of Los Angeles for their input, as required by the
regulation. And you will recall, as I testified earlier, every single
agency within the city of Los Angeles had determined that this was
not a locally significant resource. I am being told that the National
Register does not have an impact on our property rights. I am
living proof that it does. Our rights are being trampled by this
process.

Even before SHPO cast its vote, lawyers for the applicant chal-
lenged the city’s permits, permits they had granted to us in court.
The city lined up with us. But our ability to move forward came
to a stretching halt. Well, this is a halt of a project which would
generate more than $150 million in local goods and services, pro-
vide low- and moderate-income living for almost 200 families and
market-rate living for 650 families.

To make matters worse, we asked SHPO to write a letter. SHPO
did. SHPO wrote a letter stating that our property has been or
would shortly be listed on the National Register. Even the Keeper
herself could not clear up the confusion created by SHPO, and the
City Attorney of Los Angeles still refused to issue our permits.

On April 24th, the Keeper returned the application to SHPO de-
claring that the application was significantly inadequate. Even
though the National Register application has been effectively ter-
minated, our problems continued. Since the application has been
terminated, the applicants, the Lincoln Place Tenants Association
and those aligned with them, have filed two lawsuits based solely
on submission to the National Register.

Those who oppose property rights have carefully designed the
system to strangle development activities by the mere filing of an
application. Even today, as we speak, the Lincoln Place Tenants
Association are asserting in a city procedure that our property is
a local resource because of the actions by SHPO and we should be
denied demolition permits, which are a condition precedent to our
redevelopment.

Mr. Chairman and members, I believe the answer to this is easy.
Federal law should not allow being listed on the National Register
without a property owner’s consent. I am of the belief that 167 of
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170 property owners have objected to and have had the properties
rubber stamped. I believe it is time to change the law, because pri-
vate property rights are being impacted, and to the bad.

Mr. RADANOVICH. Thank you.

[The prepared statement of Mr. Bisno follows:]

Statement of Robert Bisno, Owner, Lincoln Place Apartments,
Venice, California

Good Morning Mr. Chairman and members.

My name is Bob Bisno, and I'm a principal in the Lincoln Place Apartment Rede-
velopment Project located in Venice, California.

I'm here today because it’s important, that we protect the importance and integ-
rity of the National Register process from those who are seeking to exploit it to pro-
mote their own self-serving agenda.

In my case, that agenda belonged to the tenants of my property who were seeking
to block the redevelopment of my property so that they would not be obliged to relo-
cate. Their true agenda has nothing to do with historic preservation. Indeed, several
years ago I actually proposed a plan to renovate all of the existing buildings that
would have preserved them, but the tenants fought and blocked that effort because
they were opposed to the increased rents that would have been necessary to make
such a program feasible.

Abuse of the National Register process and other “preservation” mechanisms will
become the number one tool to stop economic development in the coming decade un-
less you take immediate steps to stop it.

We purchased Lincoln Place Apartments in 1986, and for the past nine years,
we’ve been through the arduous permitting process to allow us to carry out our re-
development plan. Our plan includes the construction of 144 low-income apartments
without any governmental subsidy, even though the City of Los Angeles does not
require affordable housing in new projects.

Our redevelopment process started in 1994 with an Environmental Impact Report
that considered the historic preservation arguments made later by the applicants for
the National Register.

The Lincoln Place Apartments were built in 1950, basically using off-the-shelf
plans made available by the FHA, which had been issuing mortgage insurance for
thousands of project nation-wide since 1937.

After a full public hearing, the Planning Department of the City of Los Angeles
voted to certify the EIR that found that Lincoln Place was NOT a significant local
resource. See Exhibit A (excerpts from City EIR).

The following year, the full City Planning Commission, after a full public hearing
and consideration of the same EIR, found that Lincoln Place was NOT a significant
local resource.

Dissatisfied with the decision of the City’s Planning Department, the applicants
then filed an application to the City’s Cultural Heritage Commission; a board con-
cerned only with historic preservation, to have Lincoln Place declared a City monu-
ment.

The Cultural Heritage Commission independently reviewed the evidence cited by
the proponents of the National Register application. They also reviewed the analysis
of Robert Chattel, a nationally recognized expert qualified under the Secretary of
the Interior’s Professional qualifications.

After an extensive review of the facts, the commission determined that Lincoln
Place should NOT be designated a Cultural Historic Landmark as it did not rep-
resent significant architecture and was a later example of the many projects involv-
ing FHA mortgage insurance found in the region.

And just last year, after considering the National Register application filed by the
applicants, the Los Angeles City Council reviewed that application and UNANI-
MOUSLY voted that Lincoln Place was NOT a locally significant resource. See Ex-
hibit B (Findings of City of Los Angeles).

Having lost locally, the applicants then identified the National Register process
as a tool they might exploit, and filed an application to have these commonplace
structure listed on the National Register of Historic Places. Under current law, any-
one can file a National Register application, even if the owner objects.

The preliminary steps in the National Register process are administered by State
officials with final decision-making reserved to the Keeper of the Register.

On February 7th of this year, by a vote of 7 to 1, the California State Historical
Resources Commission voted to recommend to the Keeper of the National Register
that Lincoln Place be considered a “locally significant” resource notwithstanding the
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City’s repeated findings that Lincoln Place was NOT a significant local resource.
Ironically, according to supporters of the application in a published article, attempt-
ing to have Lincoln Place designated as a historic site was a last-ditch desperate
effort since the applicants had lost everywhere else they had tried. See, e.g., “Sad
Story Unfolding in Venice” Santa Monica Mirror, July 11-17, 2001. Mr. Chairman,
I ask unanimous consent to submit a copy of this article for the record.

Although those administering the National Register process told us that the appli-
cation would not have an impact on our property rights, even before the State Com-
mission cast its vote, the City’s permits were challenged in court, and after the
Commission’s vote, the City refused to issue any more permits. Our ability to move
forward was instantly stopped.

Moreover, the State Historic Preservation Officer, who had essentially “rubber-
stamped” the application without any independent review went out of his way to
assist those trying to block our activities by writing letters to suggest that the prop-
erty had been, or would be shortly, listed on the National Register.

The Keeper herself had to intervene to clear up the confusion. On March 28, 2003,
the Keeper wrote that neither the February 7, 2003 action of the State Historic
Preservation Commission nor the March 3, 2003 transmittal of State Historic Pres-
ervation Officer regarding the Petitioners’ application constituted a formal “deter-
mination of eligibility” for the Lincoln Place Apartments, and that only she could
make such an official determination.

However, despite her letter and her intention to clarify the problem created by
the State SHPO, the City Attorney still refused to release our permits.

Later, on April 24, 2003, the Keeper of the National Register returned the appli-
cation to the State Historic Preservation Officer with her findings that the applica-
tion was significantly inadequate. Basically, the actions of the State Historic Preser-
vation Commission and Officer’s recommendations were overturned. See Exhibit C
(April 24, 2003 Keeper action).

On May 12, 2003, the State Historic Preservation Officer returned the application
in a letter stating that if the applicants wished to persist in their efforts, a wholly
new application would be required.

However, even though the National Register application has been effectively ter-
minated, our problems resulting from the National Register application have contin-
ued unabated.

As of today, the applicants have filed not one, but two, lawsuits before different
courts to block our redevelopment based only on their National Register application.

In terms of personal costs, I have spent over $ 500,000.00 in the past seven
months alone just to respond to this application, to respond to the related lawsuits,
and to allow my objections to be heard.

Since this soap opera started, I keep hearing some people say that an application
for the National Register does not affect a property owner’s rights. Moreover, some
tell me that I should feel it is an honor to have my property considered for the
National Register.

Those are naive and misguided views. The truth is that those who oppose prop-
erty rights have carefully designed the National Register system so that it can be
used to effectively strangle an owner’s activities without any express prohibition on
the owner’s activities being invoked.

I'm living proof that the rights of property owners are trampled in the National
Register process, as it currently exists.

That is what has happened, and is continuing to happen to me.

The National Register process needs to be reformed to prevent this type of abuse.
The regulations are vague and not understood even by cities like Los Angeles, the
second largest city in this country. The evaluation criteria are so subjective as to
be non-existent. There is a lack of rigor on the part of professional staff in screening
applications. In our case, the SHPO conducted no independent review of the applica-
tion, and didn’t even request that the applicants submit their bibliography so that
the SHPO could check that any of the claims made were accurate.

But most of all, properties should not be declared eligible for the National Reg-
ister if the owner does not request it. If I want my property honored by the National
Register, I will myself make the application. On the other hand, if I believe being
listed on the National Register is not in my interest as a property owner, I should
be left alone.

There are other laws on the books that give the Federal Government the right
to preserve property that is a significant historic resource where necessary.

If the Federal Government believes that a property must be preserved, it can buy
the property or condemn it. If the Federal Government is unwilling to acquire the
property for preservation purposes, it should leave matters to local government and
property owners.
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Mr. Chairman and members, the solution to this problem is rather an easy one.
Federal law having to do with preservation must be changed to require approval of
property owners before any application is accepted by any state SHPO. Only then
can the Federal Government take pride in knowing that it’s protecting private prop-
erty rights rather than have those right trampled as mine have been.

I thank you Mr. Chairman and this committee for giving me a chance to bring
this travesty to your attention and the attention of this Congress.

[NOTE: Attachments to Mr. Bisno’s statement have been retained in the
Committee’s official files.]

Mr. RADANOVICH. I will go ahead and begin. Then we will ask
other members if they would like to ask questions.

I want to start out by saying that I am a big fan of the Historic
Preservation Act and the work that is done by the societies at the
State levels all across the country.

As I mentioned in my opening statement, I think the goal is to
find out whether the process that Mr. Bisno has been subject to is
indeed an anomaly or is this something that might not happen
again or, if it does happen again, is it a threat to the integrity of
the process of identifying historic places all across the country. So
that is going to be what I would like to find out I think from this
hearing.

In my review of Lincoln Place and the application, it seems to
me that this was an application that never should have been ap-
proved at the State SHPO level. This was clearly—and I may ask
someone on the panel, if you are familiar with the application pack-
et, how could they expect something like that that was so poorly
done and had so many holes in it could have been possibly ap-
proved by a State SHPO director?

Mr. Tiller, are you familiar with the content of that application?

Mr. TILLER. Mr. Chairman, only to the extent that, after it ar-
rived in our office and we reviewed it, as Mr. Bisno related, it was
returned by the Keeper of the National Register for a number of
substantive purposes, both on procedural error as well as sub-
stantive and research errors.

So I concur with Mr. Bisno and with your inquiry. It got to us
in a state that it had not be appropriate to go ahead and submit
it to the Keeper at that time.

At the moment, it is back in the court of the folks in Sacramento,
and Mr. Bisno. We await it. But, right now, we have no issue with
this whatsoever.

Mr. RADANOVICH. Again, I may ask the Keeper to come up and
comment on this, what was left out of the package. But, given the
inadequacy of the package, why was it sent back and why was it
not rejected by the Keeper?

Mr. TiLLER. It was sent back, and in a form it was rejected. We
gave them a long list of the work that had to be done on it. We
closed the case on it. So it is, I guess in a term, rejected. If they
choose to resubmit it, they can. But they now know all of the work
that has to be done on it, both historic research and contextual re-
search, information up-to-date on its current condition; and it is a
fairly tall order that we have sent back to them.

So, as I said, the case is closed as far as the Park Service is con-
cerned. It is up to the State of California whether they want to re-
submit it again.
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Mr. RApANOVICH. There is a difference between sent back and
rejected, I would State in Mr. Bisno’s defense. Because one would
allow—if indeed the application was sent back with a statement of
what was missing in the application and what needed to be done
in order for the Keeper to hear the case again, that didn’t relieve
Mr. Bisno of any problems he had with the development of his
property.

Where, had it been rejected, the folks at Lincoln Place would
have had to start the thing all over again; and there wouldn’t have
been a cloud over the development process that Mr. Bisno did have.
So there is a distinct difference between being sent back and being
rejected.

Mr. TiLLER. There is, Mr. Chairman. The Keeper of the Register
is asked to make a binary choice: It is eligible for the National Reg-
ister or it is not eligible for the National Register. In sending it
back, the Keeper determined and stated, we have insufficient infor-
mation to make that call one way or another. So it is not rejected.
It is only rejected at the time we have enough information to make
the call, and then she will make the call on whether it is eligible
or not. At this time, we have issued no opinion one way or the
other.

Mr. RADANOVICH. I would like to ask if Carol Shull, the Keeper,
would come up and comment on the content of that particular ap-
plication, with the idea of how did the State approve something
like it.

Ms. SHULL. Thank you, Mr. Chairman.

Mr. RApANOVICH. Thanks, Carol, for being here.

I would just start out by saying, I know you are familiar with
the case, and thanks for being here today.

Carol, would you state your name and title before you comment
on the content of the application.

Ms. SHULL. Thank you. I am Carol Shull. I am the Keeper of the
National Register of Historic Places for the National Park Service.

Would you prefer to ask me a question or should I comment on
our review?

Mr. RADANOVICH. That would be perfect. If you would give us an
idea of what was left out and how—I don’t want to put words in
your mouth, but whether a SHPO should have approved it and
send forward a document that was in the condition that it was.

Ms. SHULL. Well, as you know, owners are given an opportunity
to comment and local officials and anyone else during the nomina-
tion process. We received quite a stack of comments on the nomina-
tion, many of them from Mr. Bisno.

We carefully reviewed the nomination, and there were substan-
tial questions raised as to whether or not the nomination had fol-
lowed all of the appropriate procedures as required by the law and
regulations. So there were so many concerns raised in the proce-
dural aspects of the nomination that what we always do in a case
like that, in respect to a State, is ask them, when we return some-
thing, to review any allegations that there have been irregularities
in the process. So we asked the State to look at the comments that
had been received during the comment period and whether or not
the procedures had been followed.
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There were also many comments raised about the substance of
the nomination, and we ourselves had comments as we reviewed
the nomination.

Our standard procedure is that when we have questions about
documentation or questions are raised by commenters or in our
own review is that we return the nomination to the State, raising
the questions that need to be raised if we do not think the docu-
mentation is adequate.

We generally—in fact, don’t out and out reject nominations on
the first submittal if there are questions that we think that the
State, as the nominating authority, should have the opportunity to
review because—as a matter of respect to the State and also be-
cause the information in the nomination may be what is inad-
equate, rather than the property itself.

We always return the nomination unless it is very, very clear
from the documentation that the property does not meet the cri-
teria. But we had very substantial questions on the adequacy of
this nomination; and I think that was clear in the return com-
ments, as well as the procedures that were followed.

Mr. RADANOVICH. Thank you, Mrs. Shull.

With respect to the rest of the Committee, I think if I may just
ask one more question, then I will go ahead and pass time to some-
body else.

I wanted to get Mr. Bisno to react to Mr. Tiller’s comment about
the idea of sending back applications to the State and the dif-
ference between that and not just rejecting them and how that
keeps you in limbo still, with the type of—in progressing with your
development.

Can you comment on that for me, Mr. Bisno?

Mr. BisNo. First of all, we would like to thank Mrs. Shull, the
Keeper. We think that she has done her job just like she should
do the job. We think the procedure is broken, the procedure which
allowed the State SHPO, over the objection of the owner, by a 7-
to-1 vote to forward to the Federal Government a property that at
every step of the way on the local level had not be determined eligi-
ble. We think in and of itself that is a reason for the Keeper to re-
ject such an application.

Mr. RADANOVICH. Thank you, Mr. Bisno.

I recognize Mrs. Christensen. Donna.

Mrs. CHRISTENSEN. Thank you, Mr. Chairman.

I guess I would ask my question to Mr. Nau, or I guess the first
three panelists, this one question: Could you give the Committee
some idea of how common it is for a State or locality to pass laws
limiting a private property owner’s ability to alter the character of
that property during consideration for listing? Is that a common —

Mr. SANDERSON. Let me try that one from the perspective of the
State Historic Preservation Officers. I think it is very unusual.
There certainly are some local and State jurisdictions around the
country that in one way or another tie a State or local program or
law to National Register listing. But for that to be held up during
the consideration of the National Register nomination is not some-
thing that, frankly, I am aware of occurring anywhere, other than
the case that has just been described.



27

Most States and most local jurisdictions that have developed
these kinds of programs maintain their own list of historic prop-
erties, and even the reliance on National Register listing is a very
small fraction of what most States do. I think what we are hearing
is quite an unusual situation.

Mrs. CHRISTENSEN. Mr. Bisno, since the application is essentially
closed, and I realize you have been—seems like you have been in
and out of court a lot. As you said, there is something being filed
now. Is that, what is being filed now, related to the application?
Because the application is closed. It would seem to me that, that
being the case, that that should not be an issue anymore unless
they reapplied?

Mr. BisNO. Your question, in my view, points out why this Act
is flawed. Everyone in this room would think that, with the appli-
cation being returned, that that would be the end of it. But it is
not. While the city of Los Angeles agrees with us at every little
juncture, the Lincoln Place Tenants Association, since the Keeper
returned the application—that is since—has filed two lawsuits
standing for the proposition that the State SHPO in forwarding the
application recognized the local significance. Two times we will
have to appear in court to defeat that allegation.

Additionally, today the Lincoln Place Tenants Association and
those aligned with them are contesting that the State SHPO’s ac-
tion was an official action and therefore the demolition permits
which have previously been granted to us should be withdrawn.

So the problem that we face isn’t one that those in this room
would see, but we have a matrix which allows those who wish to
create mischief to create just that, the type of mischief that stops
$150 million from going into the community, that stops low-income
housing and that stops market-rate housing.

The solution that we suggest, requiring the property owner to
consent to property put on the National Register, shouldn’t burden
anyone whose motives are pure.

Mrs. CHRISTENSEN. But as far as the Federal legislation is con-
cerned, it is my understanding that as far as the Federal—the Act
that we are having this hearing on, if the private property owner
objects to the nomination the property cannot be listed on the
National Register. So what we have is a State issue or a county
or city issue. How would anyone propose that we would fix that in
this legislation?

Mr. BisNo. I don’t think your assessment is correct. We all agree
that the Federal issue shouldn’t apply here. However, back in State
court in California, using the matrix of this law, the Lincoln Place
Tenants Association, again, using this matrix, is contending that
the State SHPO has, under Federal law, determined this property
to be locally significant. And we don’t believe there is a place for
that.

With respect to owners consenting, 170 owners in the last 10
years have objected to inclusion on the Federal Register; 167 of
those properties, over the owner’s objections, have been listed.

That does not speak to thorough consideration of the merits, but,
rather, a process that simply puts through the process applications
of SHPO.
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Finally, we have asked our State SHPO for a letter confirming
that no official State action took place, and we still have not re-
ceived that. We have asked for it better than a month ago.

Mrs. CHRISTENSEN. Well, my time is up. But I am concerned
about your last statement, about the 170 objections and 167 being
on. But I will withhold my comment until maybe another round.
It probably will be answered.

Mr. RApaNOVICH. OK. Thank you, Donna.

Too, I think I want to correct something. I think it might have
been mentioned that 167 applications were listed. But I think that
those were applications that qualified for listing or were made eli-
gible. I think it is a distinction that needs to be made.

Mr. Gibbons, did you have any questions?

Mr. GiBBONS. I do, Mr. Chairman. Thank you very much. And I
would address my first question to Mr. Tiller.

Listening to these individuals and the obvious knowledge that
the Service must have of the secondary impact of the eligibility
process that you have heard about today, has the Service under-
taken any effort to remedy or address these problems that—to ei-
ther Mr. Bisno or others in this process listing them? 167 out of
170 applicants. Has the Service undertaken any activity to address
that problem?

Mr. TiLLER. Congressman, the short answer is no. The 160-some
cases to which we are referring—let me correct the record first,
please. None of those has been listed. It was just a finding of eligi-
bility, but none has been listed on the National Register of Historic
Places.

Secondly, the larger context of these 160-some findings of eligi-
bility have been made over the last 10 years. Let’s understand that
in the overall reality that we are talking about 1.2 million prop-
erties that are now listed on the National Register of Historic
Places. So what we are talking about statistically is a fraction of
a fraction of 1 percent of the properties that are now listed on the
National Register of Historic Places.

Mr. GiBBONS. I apologize for interrupting you, but my time is
very short. I want to get to two major points that I want to make.

If the fact the Service agrees that a property merits eligibility
and recognition as a historical place and there is an owner’s objec-
tion to that listing and there is a secondary effect to that listing
and yet the Service believes that it should go forward with the list-
ing regardless of the owner’s objection, isn’t due process, as you
heard earlier, a fundamental right of the property owner and
shouldn’t the Service then utilize its condemnation authority or
some type of condemnation authority and compensation of an
owner for the loss of the property right or the validation due to list-
ing if it is objected to by the owner?

Mr. TiLLER. Complex question. Again, with respect, Congress-
man, none of these properties has been listed on the National Reg-
ister.

Mr. GiBBONS. No. But I am just saying if there were.

Mr. TILLER. I understand, sir.

Secondly, and I think importantly, conferring or listing a prop-
erty on the National Register of Historic Places in the United
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States as we have stated confers no control on behalf of the Federal
Government and little or none anywhere else.

I have been in this business 25 years, and the Keeper has I sus-
pect that or maybe a little bit more, also. This is the first time that
we have come up with a situation like this throughout 1.2 million
properties listed on the Register.

In answer to your question, sir, the fact that a property is listed
on the National Register of Historic Places or determined eligible
for it conveys—the creation of the National Register was, first and
foremost, honorific these 30-some years that it has been in exist-
ence.

Secondly, it is viewed as a planning tool to indicate to State and
local planners and people in the city there in which it exists that
we have an important property here that you should consider as
you think about the preservation and long-term effects of the busi-
ness that you do.

Thirdly, it conveys also and creates an opportunity for it to re-
ceive grant or tax projects, as you have heard from Ted Sanderson.
There was an never an intent of putting a property on the Register
or listing it as significant, that this leads to absolute preservation
for all time forward.

There are many ways to preserve. You can document before you
demolish it. There is not necessarily an iterative line between on
the National Register, and it must be preserved.

The National Park Service, we have 388 units in the National
System. The 1.2 million number of properties on the National Reg-
ister, under no circumstances would we, the Park Service, consider
these for condemning and making units of the National Park Sys-
tem. They are strictly there for honorific and planning purposes.

Mr. GIBBONS. Let me ask one final question before my time runs
out. And I want to flip the coin.

Because, at Lake Tahoe there is a place called the Dreyfus Es-
tate, Thunderbird Lodge, built in the turn of the century, 20th cen-
tury, beautiful, magnificent artwork, in the rock construction, list-
ed as a historic place, owned and—sits on property owned by the
Forest Service which was transferred to the Forest Service subse-
quent to the construction of the property.

The estate is still there run by a non-profit for tours. However,
the Forest Service indicated that because of the liability it would
like to get the property back, and its intent in getting the property
back would be to tear down the Dreyfus Estate or the Thunderbird
Lodge.

There is nothing in the law which prevents the Federal Govern-
ment from going in and tearing down a place, even though it is reg-
istered as a historic place. So it should not impose a private citi-
zen’s right to go in and tear something down simply because it is
a historically registered place. Would you agree with that presump-
tion or not?

Mr. TiLLER. I agree with that, and nothing in the finding of eligi-
bility in Federal law prevents Mr. Bisno from tearing down the
Lincoln Place Apartments. Where he has been snagged is munic-
ipal law, not the Federal law.

Mr. GiBBONS. Thank you, Mr. Chairman.

Mr. RADANOVICH. Thank you Mr. Gibbons.
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Mr. Udall, Mr. Tom Udall, did you have any questions?

Mr. UpaLL oF NEw MEXico. Thank you, Mr. Chairman.

I wanted to ask Mr. Nau about the activities of his Advisory
Council with regard to—there is a recent ruling in the Circuit
Court of the District of Columbia called National Mining Associa-
tion versus John Fowler. Are you familiar with that case?

Mr. NAU. I came in as chairman right in the middle of that, Con-
gressman. I have a little bit of knowledge, which makes me dan-
gerous. Mr. Fowler is here, so he is a little bit more on point.

Mr. UpALL oF NEW MEXico. Why don’t you share with me a lit-
tle bit of your knowledge as it relates to your Council on that deci-
sion?

Mr. NAU. I am serious. I came in right at the absolute end of it.
May I refer to Mr. Fowler?

Mr. UpALL oF NEW MEXICO. I don’t know if the Chairman wants
another witness or not.

Mr. NAU. I think he would be the right person to answer the
question, Mr. Chairman.

Mr. RADANOVICH. That would be fine.

Mr. Fowler, if you would state your name and title before you an-
swer the question, that would be fine.

Mr. FOWLER. My name is John Fowler. I am the Executive Direc-
tor of the Advisory Council on Historic Preservation and the de-
fendant in the case of National Mining Association versus Fowler,
which I would note was previously National Mining Association
versus Nau, but they gave me the dubious distinction of naming
the appellate case for me.

The case goes back to a challenge that was made by the National
Mining Association 2 years ago, 3 years ago, to new regulations
that were issued by the Advisory Council on Historic Preservation
to implement Section 106 of the National Historic Preservation Act.

To state it very simply, the district court dismissed the challenge
to the Council regulations on most counts. There were two minor
points where they ruled in favor of the Mining Association. The
Mining Association appealed on the issue of whether the definition
of undertaking, under Section 106 of the National Historic Preser-
vation Act, included permits that are issued by State or local au-
thorities under color of Federal law, such as a permit under the
Surface Mining Control and Reclamation Act that is issued by a
State under Federal delegation.

The Mining Association, which obviously is very concerned about
the application of Section 106 to State-issued mining permits, took
that as their one issue on appeal. The appellate court, in a decision
that was handed down on April 15th, ruled in favor of the Mining
Association, citing a previous case that the full D.C. Court of Ap-
peals had ruled on several years ago. They said they were bound
by the precedent of that case and, under that precedent, if there
was no direct Federal involvement in an undertaking, Section 106
of the National Historic Preservation Act would not apply.

So that ruling was handed down by a panel of the D.C. Circuit.
The period for determining whether a rehearing en banc will be
filed has been extended to June 30th. The Council is currently in
discussions with the Justice Department regarding the govern-
ment’s position on a petition for rehearing.



31

Mr. UDpALL OF NEW MEXIcO. Is it fair to say, Mr. Fowler, that
the ruling would impact historic preservation pretty severely?

Mr. FOWLER. The ruling would directly impact the application of
Federal protections to such things as permits for surface mining
issued under the Service Mining—under SMCRA and several other
statutes.

Mr. UpALL OF NEW MEXIcO. Mr. Fowler, you and Mr. Nau serve
together on the Advisory Council?

Mr. FOWLER. I am the head of the staff. Mr. Nau is the head of
the agency appointed by the president.

Mr. UpALL OF NEW MEXICO. Is the Council itself urging the Jus-
tice Department to ask for an en banc review by the D.C. Circuit
Court or willing to ask for a further Supreme Court review of this?

Mr. FOWLER. I will defer to my Chairman.

Mr. NAU. The answer is yes.

Mr. UpALL oF NEw MEXIcO. OK. And the time period is still for
June 30th? It has been extended?

Mr. NAU. Yes.

Mr. UpALL OF NEW MEXICO. So your Council is weighing in on
this?

Looking at your responsibilities that are laid out in the statute,
it seems to me that that is a prudent thing to do; and I would urge
you to do that. I hope that you may be successful on this, because
it directly impacts my State of New Mexico. It may well impact a
lot of the other States of members on this Committee, and obvi-
ously ones that aren’t on the Committee.

Thank you. I see my time is up.

Mr. RADANOVICH. Mr. Duncan, did you have any questions?

Mr. DuNcaAN. Well, I have got a few. I apologize. I was at another
hearing, so I didn’t get to hear all of the testimony, so I won’t have
many questions.

But let me ask, can any of the witnesses tell me roughly how
many properties are on the National Register at this point?

Mr. TILLER. At the moment, there are a little in excess of 1.2 mil-
lion properties and 76-some thousand listings.

Mr. DUNCAN. I don’t understand the difference between a prop-
erty and a listing.

Mr. TiLLER. In Charleston, South Carolina, the Charleston His-
toric District is one listing, but it may contain 500 properties. So
some of the listings in the National Register are one house, Mt.
Vernon, and that is the one. Charleston Historic District may have
500 properties.

Mr. DUNCAN. 1.2 million you say?

Mr. TiLLER. Yes, sir. RPTS BRYANDCMN HERZFELDI3 p.m.]

Mr. DUNCAN. And how many requests roughly do you get each
year for new listings or new properties?

Mr. TILLER. As I mentioned—Carol, do you off the top of your
head remember what last year’s listing was?

Mr. RADANOVICH. You are going to need to repeat that for the
record.

Mr. TiLLER. Mr. Chairman, 1,454 nominations, including 40,141
properties.

Mr. DUNCAN. And what was the first year the list was set up?
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Mr. TILLER. The late 1960’s. It was authorized in the 1966 act,
and I think—well, automatically a lot of the national park prop-
erties got added to it, so that came almost automatically in 1966.

Mr. DUNCAN. So the late 1960’s, is that what you said?

Mr. TILLER. Yes, sir.

Mr. DUNCAN. What I am getting at, about how many listings did
you have each year back in, say, the late 1960’s and early 1970’s?
In other words, what I am wondering about, is this something that
is increasing every year, or are we listing or having a lot more
properties listed? In other words, if I asked you for the statistics,
say, 20 years ago, what would that 1.2 million figure have been 10
years ago or 20 years ago?

Mr. TiLLER. Sir, I don’t have those trends. I know in recent his-
tory it has been fairly constant each year. We certainly can get you
that information over the life of the program.

Mr. DUNCAN. I would be interested in seeing that. And I under-
stand, and I didn’t get to hear his testimony, but I understand
that, Mr. Bisno, that your property—that the Los Angeles City
Council or the city of Los Angeles found that your property was not
historic, but then later on the State came in and found that it was?
Or what was the situation there?

Mr. BisNo. The planning staff, the planning commission, Cul-
tural Heritage, Planning, Land Use Management Subcommittee of,
and the City Council of Los Angeles found that we were not locally
significant. Acting pursuant to the Federal law, SHPO forwarded
our application to the Keeper, and that started a world of problems
for us. It has stopped commercial development, has trampled our
rights. And Mr. Tiller would suggest that the Federal law didn’t
snag us, and I just can’t agree with that, sir. The city of Los Ange-
les is on the same side as we are. The Federal law is supposed to
be neutral, and the Federal law is not neutral if, over the owner’s
objection, we are going to be eligible for listing, because that trig-
gers, even if the city is on our side, litigation in the hands of third
parties, which suggests the result that we have encountered. And
I would suggest that if the Federal legislation is intended not to
interfere with property owners’ rights, then we can alleviate, ame-
liorate our problem by simply changing the legislation to have it
not be in effect when a property owner objects.

Mr. DUNCAN. Well, it seems to me that if we already have 1.2
million properties on the list now, and if a person is truly willing
to more than just pay lip service to a belief in private property,
that this process shouldn’t be able to be done over the objection of
a private property owner. One of the foundation stones of our free-
dom and our prosperity is private property, and I am sure that ev-
erybody here today would say they believe in private property, but
you really don’t if you believe that this type of thing should be done
over the objections of the property owner.

Thank you very much, Mr. Chairman.

Mr. RADANOVICH. Thank you, Mr. Duncan.

Mr. Mark Udall.

Mr. UpaLL OF COLORADO. Thank you, Mr. Chairman. I want to
recognize the panel. Thank you for taking time out of your day for
joining us. It has been very helpful to me to hear this debate and
discussion.
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As a preface, I would just say that I think we would all agree
that the historic preservation program has been very successful
across a broad range of cities and towns in America, and that the
discussion by Mr. Bisno, about a particular difficult situation. I
hope I will have enough time to hear a little bit more from Mr.
Bisno.

But I want to just do what I can with Mr. Tiller, to understand
that it is the difference between eligibility and listing.

Now, Mr. Tiller, under the Federal law, can a private property
be listed on a Federal register if the owner objects?

Mr. TILLER. No, sir, it cannot.

Mr. MARK UDALL. It cannot. And as a matter of Federal law,
what is the significance of a listing, and how does that differ from
a finding of eligibility for listing?

Mr. TiLLER. Congressman, there is actually—there are three
things sort of cutting back and forth here. What we call a formal
listing on the National Register of Historic Places is when the prop-
erty owner or a nomination is submitted to the national register,
and the form is filled out, and it is located on the map, and there
are photographs provided and submitted to and through the
State—Governor-appointed State historic preservation office, and
then if the review board of the State passes on it, it comes to the
Keeper of the National Register of Historic Places, and her staff re-
views it for technical sufficiency and also the scholarship. If it
passes all of those hurdles, it is entered into the National Register
of Historic Places. It becomes officially part of the list.

The second area is within the 106 arena with our colleagues and
friends on the advisory council who co-administer this part of the
process. In the 106 process, when a Federal agency is undertaking
a project anywhere in the United States, the question is asked, are
there historic properties in the impact area? And the first question
is, are there any on the national register, and that is answered.
But then the other question is asked, are there other properties we
may not know anything about? And the State and the Federal
agencies work to identify those. Those are called opinions on eligi-
bility or sometimes consensus determinations. They do not—they
are not listed on the national register, but they are at least deter-
mined if there is something that appears to meet national register
criteria in the area, and neither the advisory council nor the
National Park Service gets involved in this. This is just a finding
of fact between the Federal agencies.

The third category is what brings us here today, which is called
the determination of eligibility, or the owner object determination
of eligibility. In those rare instances, and, as I said, it is less than
1 percent every year of these sorts of activities, there is a citizen
that submits a nomination to the Keeper of the national register
through that same process I described, but the owner objects to it.
And the Keeper nonetheless makes a determination whether he or
she believes it is eligible for the register, but it is not listed, and
it brings no Federal restrictions on what happens to that. It is, in
fact, never listed.

So there are really three types of categories we are talking about
here.
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Mr. UDALL OF COLORADO. Mr. Bisno, you had some recommenda-
tions, and I want to make sure you have a fair hearing here and
that we have a chance to review what you suggest. My under-
standing right now is that, in effect, you have become caught in a
web that is more the making of local and State law than it is the
Federal law, and that what you are requesting us to do would per-
haps be better done at the local or the State level. Do you—would
you like to comment on that and edify me further or give me a lit-
tle more insight into the situation in which you find yourself?

Mr. BisNo. Well, the city of Los Angeles and the Lincoln Place
Apartment owners don’t have any disagreement, so we are not
caught in city law. The city of Los Angeles has consistently taken
the position that this property has no historical significance worth
protecting. And so I can’t really agree that we are caught in city
law, because we and the city of L.A. are lined up on the same side.

On the other side is the Lincoln Place Tenants Association, and
their position is, they are able to assert this in court, that the
starting of this procedure, through SHPO, which is part of the Fed-
eral process, and I am not suggesting that this is the right position,
but this is the position they are contending—

Mr. UnALL OF COLORADO. Sure.

Mr. BisNo. It has brought our project to a halt, and it has been
a detriment to the community down there, but their position is the
starting of this procedure, SHPO forwarding the application to the
Keeper, is sufficient official action that we should not be given
demolition permits or the right to redevelop our property.

Now, if we are only talking about 167 properties over the course
of thousands or tens of thousands, it would seem to be a relatively
easy loophole for Congress to fix, modifying the current matrix to
provide that, over an owner’s objection, you just don’t get on this
list. You don’t start the process. That is my suggestion.

Mr. UpALL OF COLORADO. I see my time has expired, but I would
say that I understand what you are pointing out. We have had
some 99 percent of the application process work out fine for every-
body involved. We have the 1 percent that maybe you are in, or an
even much smaller percentage of the 1 percent, but that doesn’t re-
duce the headache and the heartache that you have experienced.
But we have to be careful, I think, in looking at changing the law
that we would have unintended consequences on the 99 percent of
the processes that seem to unfold successfully.

So I thank the panel, and I thank the Chairman for his indul-
gence.

Mr. RADANOVICH. Thank you, Mr. Udall.

Mr. Bishop, did you have any questions?

Mr. BisHOP. No.

Mr. RADANOVICH. None now? Thank you.

I do have a couple of questions that I want to make sure that
get asked and into the record here, not the national record, but just
a reminder, this is a hearing on the reauthorization of the advisory
council.

Mr. Nau, I wanted to ask you to comment on this. You men-
tioned as one of your recommendations to expand membership by
directing the President to designate the heads of three additional
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Federal agencies to the Commission. Can you tell me which agen-
cies you think should be added and why?

Mr. NAU. Mr. Chairman, let me take the why first and then come
back to the three.

The original intent was to have various agencies sit on the coun-
cil that have programs that impact historic properties throughout
the country. There are four that are Presidentially designated. As
we went through working with the Administration and creating the
Preserve America Program, it became clear to those of us on the
council that there are other departments, other agencies that clear-
ly have an impact on aspects of historic preservation as historic
preservation exists today and into the future. There are clearly eco-
nomic development benefits through heritage tourism and other
programs. The only agency that traditionally deals in that arena is
obviously the Commerce Department, and particularly the Eco-
nomic Development Administration.

Secondly, one of the long-term benefits of heritage tourism and
preservation is the education of the youth of America and, quite
honestly, foreign visitors to the American values. The only place
that you can touch American values is in these locations. So obvi-
ously, it is the Department of Education and that should be added.

The third is an agency whose programs impact thousands of his-
toric properties all over the country every year—the Department of
Housing and Urban Development.

So I don’t want to presuppose, this is up to the President to
nominate these agencies, but the three that we would recommend
to him would be Commerce, Education, and HUD.

Mr. RADANOVICH. Very good. Thank you.

Mr. Nau, I want to get your comment on the issue at hand here
with Mr. Bisno. And to lead into that, I understand that the State
of New York and, I think, the State of Texas typically do not make
eligible, and correct me if I am wrong, any particular property un-
less if the private property owner objects to it. It seems to me it
is decided differently State by State on how these things are han-
dled. Do you think, given what you have heard here, that it would
just be a flat-out requirement that every State could not do this,
and if so, can you tell me why?

Mr. NAU. Well, you have heard Mr. Tiller identify the three dif-
ferent classifications. I would like to zero in on one, because there
is a clear difference between listing and eligibility.

Mr. RApaNOVICH. Correct.

Mr. NAU. And the question to me, when I heard of this— and I
agree, Mr. Bisno, he has obviously been a victim, or the process has
been abused, there is no question, from my perspective—but why
would we have a system that would allow an eligibility level with-
out the owner’s consent?

Go back to 1966 and why Act this was created in the first place.
Take the building of the Interstate Highway System. There were
hundreds, if not thousands, of historic properties where these inter-
states were cutting through. The question became how can the
preservation community engage or be engaged in the process when
the U.S. Transportation Department does something, or HUD does
something? So the system of eligibility simply allows that property,
if it is going to be impacted by a Federal undertaking, to come
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under the Section 106 process review, as Mr. Tiller said. It does not
require owner consent, and as we have all identified in 99 percent
of these projects, there is no adverse impact from the eligibility sta-
tus of the property; it simply allows it to engage a Federal process
through the 106. I would say that that is a good outcome.

I also would suggest that there is a gatekeeper issue here from
my perspective, and I think from the Council’s; the Keeper is a
gatekeeper and the SHPO is the gatekeeper, and if there is a dis-
connect, it is somewhere not at the Federal side of this, it is a dis-
i:omiect at the—in this particular case it would appear at the State
evel.

But I would again point out that there is a logical reason for hav-
ing an eligibility level in here that does not require an owner’s con-
sent. If we were to go to that, because there is no adverse effect
at the Federal level, I am absolutely convinced of that—if we were
to go to that and require owner consent, or at least owner aware-
ness, it would, from an efficiency standpoint, slow down an awful
lot of the Section 106 reviews, because in most cases, the owner
doesn’t need to know that there is a review going on on a 106 basis.
In most cases they are ultimately involved anyway, but there is no
adverse effect.

So I would point out that there was a reason for it. The reason
still exists. We have to figure out how to fix the gatekeeper, and
I would say that the Council would love to be part of the process
of addressing this particular issue, because Mr. Bisno has clearly
shown that there is a break. I don’t think it is completely broken,
but there is a break in the process in this case. Thank you.

Mr. RADANOVICH. Thank you, Mr. Nau.

A couple of wrap-up questions, I think.

Mr. Tiller, I would like you to comment on this. You mentioned
in your testimony that under the National Historic Preservation
Act, a property owner is under no obligation to protect the historic
property following a determination of eligibility. Thus, a determina-
tion of eligibility by the Keeper is not intended to adversely impact
a property owner’s right. That is correct, isn’t it?

Mr. TILLER. Yes, Mr. Chairman.

Mr. RAapaNOVICH. If the Federal Government is not intending to
affect a private property owner’s rights by determination of eligi-
bility, what is the point of the Federal Government making such
a determination against an owner’s wishes?

Mr. TILLER. When this piece of policy was created, when this was
written into the law, which was before my time in this business,
but my understanding was that the Congress had intended largely
three things: one, to create some record of what was there for fu-
ture generations if the property is demolished or so denatured; sec-
ond, to create information for local and regional and statewide
planning purposes, to put a dot on the map and say, there is some-
thing here that we need to pay attention to now and in future gen-
erations; and I think third, although of less weight, is if there is
a new property owner, that he or she can go ahead and get the
property listed and get tax and grant benefits that are offered
under the aegis of these SWITA programs. But I know the policy
intent at the time was to impose no punitive and no restrictive
rights on the—controls on the private property owner.
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Mr. RADANOVICH. Thank you, sir.

Mr. Sanderson, I do have a question of you. A determination of
eligibility is an official determination that can be made only by the
Keeper of the national register; that is correct, is it not? It cannot
be made by the SHPO; is that true?

Mr. SANDERSON. That is correct. Actually a determination of eli-
gibility, as I understand it, can be made by the Keeper, by the Sec-
retary of the Interior, or by the Congress itself.

Mr. RADANOVICH. But not by the SHPO.

Mr. SANDERSON. Not by the SHPO.

Mr. RADANOVICH. Do you know why the California SHPO is un-
willing to send a letter to Mr. Bisno confirming that the California
SHPO had not made a determination for Mr. Bisno’s property?

Mr. SANDERSON. I am not aware of that particular situation at
all. I am not aware that a request has been made or what action
the SHPO may have taken on that. I would note that the SHPO
and the State review board are both part of a multi-tier process.
We have talked about the national register process this afternoon,
and they do have an involvement in that process.

So I think in Rhode Island where I run the preservation pro-
gram, if I received a request like that, I think I probably would
write a letter. I would probably begin that letter by explaining the
role of the Keeper and the fact that only the Keeper can make an
official Federal determination of eligibility, and then I would prob-
ably report on whatever action the State review board had taken,
if it had looked at the property simply as a matter of fact, whether
they had looked at the property and what conclusions they had
reached, and I would probably report on whether I and my profes-
sional staff had looked at the property and whether we had devel-
oped any professional opinion about its significance or in relation
to criteria.

Mr. RapDANOVICH. Thank you, Mr. Sanderson. I appreciate that
comment.

Mr. Bisno, did you want to react to that?

Mr. BisNO. Mr. Chairman, I would like to comment first to what
Mr. Sanderson just said and then to what Mr. Tiller said, and to
put on the record that we have asked SHPO in California two or
three times as recently as last week to write a letter to us telling
us that no official action had been taken. We would find that letter
valuable in our litigation against the Lincoln Place Tenants Asso-
ciation. The first request was 3, 4 weeks ago. We have received no
letter for whatever reason. The keeper has refused—pardon me,
SHPO has refused to write such a letter. It is surprising to us.

Second, the matrix here is not to impact private property rights.
That is the overall theory. Federal law allows the government to
buy or condemn a property if the Federal Government believes it
should be preserved. If the government does not believe the prop-
erty is sufficiently important to acquire it, it should leave the mat-
ter to local government. But in this case SHPO is acting as an
agent of the Federal Government. It is not performing an inde-
pendent State government function, and therein we find the prob-
lem that we have arrived at today.

Mr. RADANOVICH. Thank you very much.
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Mr. Bisno, if the national register process is not intended to af-
fect your rights, why do you think that the application—that the
applicants have fought so hard to make sure that your property is
determined eligible?

Mr. BisNo. The actions of the Lincoln Place Tenants Association
speak volume as to their view that the national process does affect
our rights.

Mr. RADANOVICH. Right. Thank you.

Any other questions, Mr. Duncan or Mr. Bishop?

Ms. CHRISTENSEN. If I could just follow up on that. But it is the
States or the city of Los Angeles really that has determined that
their—part of their criteria is the eligibility. It is not what we are
doing through the Federal law, it is through what Los Angeles does
and what they decide. They decided that part of their criteria
would be the eligibility, and that is what is creating the problem
for you, isn’t it?

Mr. BisNo. The current litigation with the Lincoln Place Tenants
Association has the city of Los Angeles and our company on the
same side, so, no, I do not see this as a dispute with the city of
Los Angeles.

Ms. CHRISTENSEN. OK. Who issued the demolition permit?

Mr. BisNo. The city of Los Angeles.

Ms. CHRISTENSEN. But they are refusing to do it based on the
eligibility?

Mr. BisNO. No. The Lincoln Place Tenants Association has now
filed a proceeding within the city of Los Angeles which has tempo-
rarily stopped the demolition permit. The city of Los Angeles in
this case will be the arbiter of the third party.

Mr. RADANOVICH. Thank you.

Mr. Nau, in your capacity as chairman of the advisory council,
is it within the purview of the advisory council to take up issues
like this and make recommendations? The reason I ask that was
that there seemed to be some openness to want to work, or at least
to review the Bisno situation to see if there were changes that
could be made.

Mr. Nau. We would—Mr. Sanderson sits as a member of the
council, and we could play, I think, a catalytic role, but we would
have no formal role. That is why I wanted to understand the ques-
tion. But if this came to our attention, we would then be able to
carry that back through the particular SHPO office to Mr.
Sanderson and his organization, yes.

Mr. RADANOVICH. Is there a way that the Committee could hear
back the results of something like that?

Mr. NAU. Certainly. Absolutely.

Mr. RapanovicH. OK. All right. Well, thank you.

Gentlemen, thank you so much for again taking time out of your
day to be here and to discuss this topic. I appreciate your being
here and the information you provided.

With that, this hearing is adjourned.

[Whereupon, at 3:30 p.m., the Subcommittee was adjourned.]
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