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REAUTHORIZATION OF THE U.S. DEPART-
MENT OF JUSTICE: EXECUTIVE OFFICE FOR
U.S. ATTORNEYS, CIVIL DIVISION, ENVIRON-
MENT AND NATURAL RESOURCES DIVISION,
EXECUTIVE OFFICE FOR U.S. TRUSTEES,
AND OFFICE OF THE SOLICITOR GENERAL

TUESDAY, MARCH 9, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 3:05 p.m., in Room
2141, Rayburn House Office Building, Hon. Chris Cannon (Chair of
the Subcommittee) Presiding.

Mr. CANNON. The Subcommittee will come to order.

The Subcommittee on Commercial and Administrative Law is
meeting this afternoon to receive testimony from five components
of the Department of Justice as part of the Subcommittee’s con-
tinuing oversight efforts. These components are the Environment
and Natural Resources Division, the Civil Division, the Executive
Office for United States Attorneys, the Executive Office for the
United States Trustees and the Office of the Solicitor General.
However, no witness will appear at today’s hearing on behalf of the
Solicitor General’s office. Written testimony has been submitted.

[The prepared statement of Mr. Olsen follows:]

PREPARED STATEMENT OF THEODORE B. OLSEN

Mr. Chairman and Members of the Subcommittee: Thank you for inviting me to
submit testimony regarding the Office of the Solicitor General in connection with
the Committee’s hearing.

I. THE SOLICITOR GENERAL’S DUTIES

When Congress created the position of Solicitor General in 1870, it expressed high
ambitions for the Office: the Solicitor General is the only officer of the United States
required by statute to be “learned in the law,” 28 U.S.C. Section 505. The Com-
mittee Report accompanying the 1870 Act stated: “We propose to have a man of suf-
ficient learning, ability, and experience that he can be sent . . . into any court
wherever the Government has an interest in litigation, and there present the case
of the United States as it should be presented.”

In modern times, the Solicitor General has exercised responsibility in three gen-
eral areas.

1. The first, and perhaps best-known, function of the Solicitor General is his rep-
resentation of the United States in the Supreme Court. The late former Solicitor
General Erwin Griswold captured the nature of this responsibility in observing:
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The Solicitor General has a special obligation to aid the Court as well as serve
his client. . . . In providing for the Solicitor General, subject to the direction
of the Attorney General, to attend to the “interests of the United States” in liti-
gation, the statutes have always been understood to mean the long-term inter-
ests of the United States, not simply in terms of its fisc, or its success in par-
ticular litigation, but as a government, as a people.

This responsibility, of course, includes defending federal statutes challenged as
unconstitutional on grounds that do not implicate the executive branch’s constitu-
tional authority when a good faith defense exists. The Solicitor General also defends
regulations and decisions of Executive Branch departments and agencies, and is re-
sponsible for representing independent regulatory agencies before the Supreme
Court.

The Supreme Court practice of the Solicitor General includes filing petitions for
review on behalf of the United States. In this regard, as the Supreme Court has
stated:

This Court relies on the Solicitor General to exercise such independent judg-
ment and to decline to authorize petitions for review in this Court in the major-
ity of the cases the Government has lost in the courts of appeals.

The Solicitor General also responds to petitions filed by adverse parties who were
unsuccessful in the lower federal courts in criminal prosecutions or civil litigation
involving the government. Where review is granted in a case in which the United
States is a party, the Solicitor General is responsible for filing a brief on the merits
with the Court and he or a member of his staff presents oral argument before the
Court. The Solicitor General also files amicus curiae, or friend-of-the-court, briefs in
cases involving other parties where he deems it in the best interest of the United
States to do so. Although most amicus filings occur only after review has been
granted, the Solicitor General also submits amicus briefs at the petition stage when
invited by the Court to do so or, in rare instances when Supreme Court resolution
of the questions presented may affect the administration of federal programs or poli-
cies. The Supreme Court requested the Solicitor General to file an amicus brief at
the petition stage 24 times during the October Term 2002 and has done so 7 times
during the current Term (2003). The Solicitor General generally seeks and receives
permission to participate in oral argument in those cases in which the government
has filed an amicus brief on the merits.

2. The second category of responsibilities discharged by the Solicitor General re-
lates to government litigation in the federal courts of appeals, as well as in state,
and sometimes even foreign, appellate courts. Authorization by the Solicitor General
is required for all appeals to the courts of appeals from decisions adverse to the
United States in federal district courts. The Solicitor General’s approval is also re-
quired before government lawyers may seek en banc, or full appellate court, review
of adverse decisions rendered by a circuit court panel. Additionally, government
intervention or participation as amicus curiae in federal appellate courts (as well
as state or foreign appellate courts) must be approved by the Solicitor General. In
addition, once a case involving the government is lodged in a court of appeals, any
settlement of that controversy requires the Solicitor General’s assent. In cases of
particular importance to the government, lawyers from the Office of Solicitor Gen-
eral will directly handle litigation in the lower federal courts. Recent examples in-
clude the Microsoft antitrust appeal, important criminal procedural issues when ad-
dressed by the courts of appeals en banc, and cases involving enemy combatants.

3. In the third category of responsibilities are decisions with respect to govern-
ment intervention in cases where the constitutionality of an Act of Congress “affect-
ing the public interest” has been brought into question at any level within the fed-
eral judicial system. In such circumstances, 28 U.S.C. Section 2403 requires that the
Solicitor General be notified by the court in which the constitutional challenge has
arisen and be given an opportunity to intervene with the full rights of a party.

Although OSG’s mission and strategic objectives will not change in FY 2005, the
challenges it faces will. OSG is facing new expectations unprecedented in its history.
It is being called upon to assume added responsibilities. For example, the Solicitor
General was asked by the Attorney General and the White House to assume litiga-
tion responsibilities in the lower courts with regard to a number of challenges to
the legality of detaining enemy combatants captured during the ongoing military op-
erations in Afghanistan and other aspects of the global war on terrorism. These
Efses alre being handled by a team of government lawyers headed by the Solicitor

eneral.
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The various decisions discussed above for which the Solicitor is responsible are
arrived at only on the basis of written recommendations and extensive consultation
among the Office of the Solicitor General and affected offices of the Justice Depart-
ment, Executive Branch departments and agencies, and independent agencies.
Where differences of opinion exist among these components and agencies, or be-
tween them and the Solicitor General’s staff, written views are exchanged and meet-
ings are frequently held in an attempt to resolve or narrow differences and help the
Solicitor General arrive at a final decision. Where consideration is given to an ami-
cus curiae filing by the government in non-federal government litigation in the Su-
preme Court or lower federal appellate courts, it is not uncommon for the Solicitor
or members of his staff to meet with counsel for the parties in an effort to under-
stand their respective positions and interests of the United States that might war-
rant its participation.

II. ORGANIZATION OF THE SOLICITOR GENERAL’S OFFICE

The Office of the Solicitor General has a staff of 48, of which 22 (including the
Solicitor General) constitute its legal staff and the remainder serve in managerial,
technical, or clerical capacities. Of the 22 attorneys, four are Deputy Solicitors Gen-
eral, senior lawyers with responsibility for supervising matters in the Supreme
Court and lower courts within their respective areas of expertise. Seventeen attor-
neys serve as Assistants to the Solicitor General. These lawyers are assigned a
“docket” of cases presenting a wide spectrum of legal problems under the guidance
and supervision of the Deputies. Additionally, OSG employs four lawyers who are
recipients of the Bristow Fellowships, a one-year program open to highly qualified
young attorneys, generally following a clerkship with a federal court of appeals’
Judge. Bristow Fellows assist the Deputies and Assistants in a variety of tasks re-
lated to the litigation responsibilities of the Office. All of the attorneys in the Office
have outstanding professional credentials.

The authorized personnel levels and budget of the Office of the Solicitor General
have remained relatively stable in recent years. The Fiscal Year 2004 funding level
is 49 workyears and $7,889,000.

Most of these funds are committed for nondiscretionary items. For example, only
two items, personnel-related costs and GSA rent, consume nearly 83 percent of the
budget. However, the Office is employing various strategies to offset the otherwise
rising costs, such as re-engineering our brief preparation process, modifying service/
maintenance contracts and reducing overtime costs.

The Office of the Solicitor General requests $8,538,000 for FY 2005, including in-
creases for inflationary costs, and $293,000 to cover two new attorney positions.
These additional positions will assist the Office in managing its increasing work
load and representing the interests of the United States Government.

III. OFFICE WORKLOAD

The following statistics may provide a helpful way of measuring the Office’s heavy
workload given the relatively small staff of attorneys. During the 2002 Term of the
Supreme Court (June 29, 2002 to June 27, 2003), the Solicitor General’s Office han-
dled approximately 3,731 cases in the Supreme Court. We filed full merits briefs in
70 cases considered by the Court (and presented oral argument in 62 of those
cases),! which represented 81% of the cases that the Supreme Court heard on the
merits in that Term. The government prevailed in 79% of the cases in which it par-
ticipated. We filed 23 petitions for a writ of certiorari or jurisdictional statements
urging the Court to grant review in government cases, 349 briefs in response to peti-
tions for certiorari filed by other parties, and waivers of the right to file a brief in
response to an additional 3,262 petitions for certiorari. In response to invitations
from the Supreme Court, we also filed 24 briefs as amicus curiae expressing the
government’s views on whether certiorari should be granted in cases in which the
government was not a party, and filed 3 amicus briefs without invitation at the peti-
tion stage. The above figures do not include the Office’s work in cases filed under
the Supreme Court’s “original” docket (cases, often between States but involving the
federal government, in which the Supreme Court sits as a trial court), and they also
do not include the numerous motions, responses to motions, and reply briefs that
we filed relating to matters pending before the Court.

During this same one-year period, the Office of the Solicitor General reviewed
more than 2,129 cases in which the Solicitor General was called upon to decide
whether to petition for certiorari; to take an appeal to one of the federal courts of
appeals; to participate as an amicus in a federal court of appeals or the Supreme

10f the 70 merits briefs filed, some were consolidated resulting in 1 oral argument.
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Court; or to intervene in any court. Thus, during this one-year period, the Office
of the Solicitor General handled well over 5,860 substantive matters on subjects
touching on virtually all aspects of the law and the federal government’s operations.

IV. CONCLUSION

In carrying out the foregoing responsibilities, my staff and I have productively
and efficiently adhered to the time-honored traditions of the Office of the Solicitor
General—to be forceful and dedicated advocates for the government, as well as offi-
cers of the Court with a special duty of candor and fair dealing.

Mr. CANNON. By the way of explanation, our oversight respon-
sibilities require us to examine the performance of these Justice
Department components, evaluate how well they are positioned to
achieve their goals and determine both the adequacy of their fund-
ing levels and the need for changes in legislation to facilitate their
mission. I should state at the outset, this has not and will not be
the only encounter the Subcommittee has with the Justice Depart-
ment components within our jurisdiction. It is our intention to con-
tinually monitor the activities of these components during the com-
ing year. I do not anticipate that will entail unwanted confronta-
tion, but rather it will be undertaken in the spirit of cooperation
that I am sure will be shared by other Members of the Sub-
committee.

I believe that effective oversight requires that we must listen in
order to learn so that we can intelligently question and suggest. We
do not undertake this process, though, without expectations from
the Department of Justice, expectations that are shared not only by
the American people but also, I am sure, by the agency itself. We
expect the Department of Justice should have and should continue
to perform competently and fairly. It has been—it should be con-
scious of the awesome power of the Government that has been en-
trusted to it and of its responsibility to ensure that it is exercised
in the interest of justice and for the common good. We will work
with the components we hear from today and continue to critically
study their activities and needs.

I wish to stress the significance of today’s hearing for both the
Justice Department and Subcommittee Members. The information
we receive from the witnesses today will be of immediate value in
determining the adequacy of funding levels proposed by the Presi-
dent in his budget request for the Department of Justice. It also
greatly influences the crafting of the Department’s reauthorization
legislation.

The Subcommittee’s oversight efforts were particularly instru-
mental in having several provisions included in the reported
version of H.R. 3036, the 3-year reauthorization of the Justice De-
partment, which is expected to be considered shortly by the House.

One of these provisions mandates the use of Federal—as opposed
to private sector—facilities for Justice Department employee train-
ing, unless specifically exempted by the Attorney General with an
accompanying report to the Congress. The second provision re-
quires a senior official in the Justice Department to be designated
to assume primary responsibility for privacy policy. The third re-
quires the preparation of an annual report to Congress on bank-
ruptcy criminal enforcement and abuse prevention.

The components that we will receive testimony from this after-
noon account for funding that exceeds $2 billion. They discharge
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broad litigating, appellate, support and administrative responsibil-
ities. So broad is their mission that the attention that we give to
their performance can significantly improve the lives, safety and
well-being of every American.

I now turn to my colleague, Mr. Watt, the distinguished Ranking
Menll{ber of this Subcommittee, and ask if he has any opening re-
marks.

Mr. WATT. Thank you, Mr. Chairman.

I appreciate the Chairman calling the hearing, and I will follow
the Chairman’s entreaty in his statement at the point of which he
said we should listen and learn.

So we have got four witnesses. I welcome all of you and look for-
ward to your testimony and particularly welcome Mr. Friedman
back. He was here more recently, I think, than some of the others,
talking about bankruptcy and some other issues. So I look forward
to your testimony and underscore the significance of it, given the
magnitude of the budgets and the scope of responsibility that your
particular divisions have on the American people.

Thank you and yield back.

Mr. CANNON. Thank you.

Without objection, the gentleman’s entire statement will be
placed in the record.

Also without objection, all Members may place their statements
in the record at this point.

Is there any objection? Hearing none, so ordered.

Without objection, the Chair will be authorized to declare re-
cesses of the Subcommittee today at any point. Hearing none, so
ordered.

I ask unanimous consent that Members have 5 legislative days
to submit written statements for inclusion in today’s hearing
record. So ordered.

Now, Mr. Coble, would you like to do an opening statement?

Mr. CoBLE. I thank you and the Ranking Member for having
called the hearing today and welcome our witnesses here. And not
unlike you and my colleague and the colleague from North Caro-
lina, I am prepared to listen and learn.

Mr. CANNON. I suspect it is going to be a very interesting day.

I would like to introduce our witnesses. The first witness is
Thomas Sansonetti, who serves as the Assistant Attorney General
in charge of the Environment and Natural Resources Division of
the Department of Justice. Prior to his career appointment, Mr.
Sansonetti was the Solicitor for the Department of Interior from
1990 to 1993. During his tenure there, Mr. Sansonetti signed the
$1.1 billion Exxon Valdez oil spill settlement after serving as one
of the six Federal negotiators. He was also appointed counsel to the
Endangered Species Committee for the spotted owl hearings in Or-
egon.

Previously, Mr. Sansonetti served as Interior Associate Solicitor
for Energy and Resources from 1987 to 1989, which was just after
I left the Interior Department as an Associate Solicitor there. He
was Administrative Assistant and Legislative Director for Wyoming
Congressman Craig Thomas during the 101st Congress. President
George W. Bush also appointed him to chair the Presidential Advi-
sory Council on Western Water Resources.
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Mr. Sansonetti received both a BA and an MBA from the Univer-
sity of Virginia and received his law degree from Washington and
Lee University.

Our next witness is Mr. Peter Keisler, Assistant Attorney Gen-
eral of the Department’s Civil Division. Mr. Keisler has served in
this capacity since July of 2003 and was previously the Principal
Deputy Associate Attorney General and Acting Associate Attorney
General. Prior to joining the Department of Justice in 2002, he was
a partner in the Washington, D.C., office of Sidley Austin Brown
& Wood. He also served as Associate Counsel to the President dur-
ing the Reagan administration and was a law clerk to Justice An-
thony Kennedy of the U.S. Supreme Court.

Mr. Keisler graduated magna cum laude from Yale college and
earned his law degree from Yale Law School in 1985.

Our third witness is Guy Lewis, who is the Director of the Exec-
utive Office for United States Attorneys at the Department of Jus-
tice. Mr. Lewis is the former United States Attorney from the
Southern District of Florida, where he had been an assistant since
1988 prior to being appointed as the United States Attorney in
2000.

Mr. Lewis received his undergraduate degree from the University
of Tennessee and his law degree from the University of Memphis.

Our final witness is Mr. Lawrence Friedman, who serves as the
Director of the Executive Office of the United States Trustees. This
office provides direction and guidance to the United States Trust-
ees Program, which is responsible for overseeing the administration
of bankruptcy cases and private trustees. This program operates
nationwide, except for the States of North Carolina and Alabama,
through a system of 21 regions, each of which is headed by a
United States trustee.

Prior to his appointment as Director, Mr. Friedman was a part-
ner in the Southfield, Michigan, law firm of Friedman and Kohut,
where his practice focused on consumer and business bankruptcy
as well as commercial litigation. Mr. Friedman received his under-
graduate degree from Hillsdale College in Hillsdale, Michigan, and
his law degree from Thomas M. Cooley Law School in Lansing,
Michigan.

I extend to each of you my warm regards and appreciation for
your willingness to participate in today’s hearing. In light of the
fact that your written statements will be included in the record, I
request that you limit your oral remarks to 5 minutes. Accordingly,
please feel free to summarize or highlight the salient points of your
testimony.

You will note that we have a lighting system that starts with a
green light. After 4 minutes, it turns to yellow; and after a minute,
it turns to a red light.

It is my habit to tap the gavel at 5 minutes. We would appreciate
it if you would finish up your thoughts in that time frame. You
don’t need to stop. Sometimes when you are down there reading or
talking, we forget the light. That is a general reminder and doesn’t
mean to cut you off in the middle of your statement or your think-
ing.

After all the witnesses have presented their remarks, the Sub-
committee Members in the order they arrive will be permitted to
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ask questions of the witnesses subject to the 5-minute limit and al-
ternating between sides.
Mr. Sansonetti, would you proceed with your testimony, please.

STATEMENT OF THE HONORABLE THOMAS L. SANSONETTI,
ASSISTANT ATTORNEY GENERAL, ENVIRONMENT AND NAT-
URAL RESOURCES DIVISION, UNITED STATES DEPARTMENT
OF JUSTICE

Mr. SANSONETTI. Chairman Cannon, Congressman Watt and
Members of the Subcommittee, I am pleased to be here today and
welcome this opportunity to tell you about the Environment and
Natural Resources Division. I will summarize our work and then
discuss the resources that the President and the Department are
requesting for the Division for fiscal year 2005.

If Congress approves our funding for the Hazardous Materials
Transportation Initiative, which will help achieve the Department’s
strategic goal of protecting against the threat of terrorism, and,
secondly, our Tribal Trust Fund Litigation Initiative, which will
provide necessary resources to defend multibillion dollar claims
against the public fisc, then the Division will receive the first real
increase in its budget in the last decade.

The Division’s mission is to enforce civil and criminal environ-
mental laws that protect the health and environment of our citi-
zens and to defend suits challenging environmental and conserva-
tion laws, programs and activities. We also handle matters con-
cerning Indian rights and claims and Federal property acquisition.

We have approximately 400 lawyers handling over 7,000 active
cases, and we represent virtually every Federal agency, with cases
in every judicial district in the United States. Our principal clients
include the EPA and the Departments of Interior, Defense and Ag-
riculture. Many of our cases involve defensive litigation regarding
alleged violations of the United States of environmental laws, for
example, in connection with Federal highway construction or an
airport expansion. Another portion of our docket consists of nondis-
cretionary litigation involving land acquisition for important na-
tional projects.

When our defensive and our eminent domain litigation is consid-
ered together, approximately one-half of our attorney time is spent
on nondiscretionary cases. Now this fact has important resource
implications as we can’t always anticipate what our workload is
going to be. Nevertheless, we are committed to ensuring that
American taxpayers are getting their money’s worth.

Despite budget constraints and declining resources beginning in
the 1990’s, we have achieved significant cost-effective results. Fis-
cal year 2003 was a record-breaking year for civil penalties in envi-
ronmental cases, $203 million we pulled in; and we also saw the
largest civil penalty against a single company in history, $34 mil-
lion. In fact, we have secured civil penalties and criminal fines for
the Treasury that far exceed our budget and obtained benefits for
human health and the environment to provide an impressive re-
turn on the taxpayer’s dollar. We have also protected the taxpayers
from invalid or overbroad monetary claims, sometimes for hun-
dreds of millions of dollars.
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One important way that we leverage our resources, we have
forged partnerships with U.S. Attorneys’ Offices and State and
local officials across the Nation. My written testimony provides
some examples that illustrate the success of these partnerships.

We approach all of our work with the spirit of teamwork and co-
operation in federalism that is the hallmark of effective environ-
mental protection.

Now, for fiscal year 2005, the President has requested a little
over $105 million as part of the Department’s GLA appropriation.
Much of the increase over the fiscal year 2004 appropriation is for
required adjustments and allowances, but we are also requesting
$14.6 million for two initiatives, the Hazardous Materials Trans-
portation Initiative and the Tribal Trust Litigation Initiative. As I
mentioned at the beginning, the funding for both of these initia-
tives is critical.

The Hazardous Materials, or HAZMAT, Transportation Initiative
will help the Department achieve the strategic goal of protecting
America against the threat of terrorism by making it more difficult
for terrorists and other criminals to transport hazardous materials
illegally. It will also promote compliance with the HAZMAT trans-
portation laws so as to reduce the inherent risks posed by the
transportation of HAZMAT and boost the enforcement efforts of the
United States Attorneys and the State and local law enforcement
agencies. In fact, we have already partnered with the U.S. Attor-
neys Office in the Southern District of Ohio to successfully pros-
ecute Emery Worldwide Airlines under this initiative, as is dis-
cussed in greater detail in my written testimony.

Now the Tribal Trust Fund Litigation Initiative is essential for
the Government to effectively defend itself in 22 lawsuits brought
by various Indian tribes alleging that the United States has mis-
managed tribal assets and failed to provide an accounting of the
money collected, managed and disbursed by the United States on
the tribes’ behalf. Some cases seek an order requiring the United
States to perform a multi-million dollar, multi-year accounting,
while other cases seek a money judgment for the claimed losses. In
the cases filed so far, the tribes are claiming they are owed more
than $200 billion, and there may be more claims coming.

In conclusion, the Environment and Natural Resources Division’s
work is challenging and complex. I am proud of the people in my
Division who consistently provide excellent, cost-effective legal
services to the American people.

I would be happy to answer any questions that you have about
the Division and its work.

Mr. CANNON. Thank you, Mr. Sansonetti. I can assure we have
some questions.

[The prepared statement of Mr. Sansonetti follows:]

PREPARED STATEMENT OF THOMAS L. SANSONETTI
INTRODUCTION

Chairman Cannon, Congressman Watt, and Members of the Subcommittee, I am
pleased to be here today, along with my colleagues from the Department of Justice.
I welcome this opportunity to discuss the Environment and Natural Resources Divi-
sion, one of the principal litigating Divisions within the Department of Justice, and
to answer any questions that the Subcommittee may have about the Division.
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In my testimony today, I will first summarize the Division’s work and provide an
outline of the scope of our responsibilities. Our work is essential to the implementa-
tion of Congressional programs to protect the nation’s environment and its natural
resources, and to defend federal agencies sued by others. We have a long and distin-
guished history, and the Division’s attorneys have built a record that demonstrates
their commitment to legal excellence. In the second part of my testimony, I will dis-
cuss the resources that the Administration is requesting for the Division as part of
its fiscal year 2005 budget. In particular, I will focus on the monies we are request-
ing for two ENRD initiatives—the Hazardous Materials Transportation Initiative,
which will promote homeland security, and the Tribal Trust Fund Litigation Initia-
tive, which will provide resources to defend multi-billion dollar claims against the
public fisc. If Congress decides to approve funding for these two important initia-
tives, it would constitute the first real increase that the Division’s budget has seen
in the last decade.

OVERVIEW OF THE ENVIRONMENT AND NATURAL RESOURCES DIVISION

The Environment and Natural Resources Division’s mission is to enforce civil and
criminal environmental laws and programs to protect the health and environment
of United States citizens, and to defend suits challenging environmental and con-
servation laws, programs and activities. We represent the United States in matters
concerning the protection, use and development of the Nation’s natural resources
and public lands, wildlife protection, Indian rights and claims, and the acquisition
of federal property. We represent virtually every federal agency in over 7,000 active
cases in every judicial district in the nation utilizing the efforts of approximately
400 lawyers at the present time. Our lawyers are frontline litigators, approximately
10% of whom are located in field offices around the United States, and we are con-
sidering how to expand our field office presence even further. Our principal clients
include the U.S. Environmental Protection Agency, and the Departments of Agri-
culture, Commerce, Defense, Energy, the Interior, and Transportation. We also re-
cently added the Department of Homeland Security to our roster of client agencies.

Many of our cases involve defensive litigation in which the United States is being
sued for alleged violations of the environmental laws, for example in connection
with federal highway construction, airport expansion, or military training. Effective
lawyering in these cases is critical to agency implementation of Congressionally
mandated programs and protection of the public fisc. This large defensive docket,
which is non-discretionary, has important implications for the Division’s resources
because it means that we cannot always anticipate our future workload.

In addition to these defensive cases, another significant portion of our docket con-
sists of non-discretionary eminent domain litigation. This work, undertaken pursu-
ant to Congressional direction or authority, involves the acquisition of land for im-
portant national projects such as the construction of federal courthouses and the
construction or expansion of border stations for the Immigration and Naturalization
Service. When our defensive and eminent domain litigation is considered together,
approximately half of our attorney time is spent on non-discretionary cases.

The Division is committed to ensuring that American taxpayers are getting their
money’s worth. Despite budget constraints and declining resources beginning in the
1990’s, we have achieved significant, cost-effective results for the public. In Decem-
ber 2003, the Attorney General announced that Fiscal Year 2003 was a record
breaking year for the recovery of civil penalties in environmental cases. Court
awards and consent decrees achieved by ENRD and our colleagues in the United
States Attorney’s Offices resulted in more than $203 million in penalties for civil
violations of the nation’s environmental laws. The Division also obtained the largest
civil penalty in its history against a single company for environmental violations
when it settled a Clean Water Act enforcement action on the eve of trial against
the Colonial Pipeline Company in exchange for a $34 million penalty. Colonial also
agreed to implement a comprehensive repair and maintenance program for its 5,500
mile pipeline, which had spilled 1.45 million gallons of oil in North Carolina, South
Carolina, Tennessee, Georgia, and Louisiana.

Conserving the Superfund to ensure prompt cleanup of hazardous waste sites is
also a top priority for the Division, which seeks to return money to the Superfund
from responsible parties and obtain cleanup orders and commitments from those
most responsible for the hazardous substances at the site. In fact, when court-or-
dered injunctive relief for Superfund, the Clean Air Act, Clean Water Act, and haz-
ardous waste enforcement laws is combined, we obtained more than $7.9 billion in
cleanup and compliance commitments in the first two fiscal years of this Adminis-
trations, our best years ever, and Fiscal Year 2003 was another successful year in
that regard.
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Altogether, the Division has secured civil penalties, criminal fines, and cleanup
costs for the United States Treasury that far exceed its share of the Department’s
budget, and obtained benefits for human health and the environment that provide
an impressive return on the taxpayer’s dollar. We also have protected the taxpayer
from invalid or overbroad monetary claims against the United States, claims that
sometimes involve hundreds of millions of dollars.

But the Division’s accomplishments cannot simply be summed up in numerical
terms. The Division also achieves immediate on-the-ground benefits for the Amer-
ican people. For example, in a recent case in Massachusetts, a local power plant
agreed to a settlement that will result in significant air quality improvements for
Boston school children and North Shore commuters, as well as a restored salt marsh
in Chelsea and construction of a new commuter bike path across the Mystic River
that will link the cities of Everett and Somerville. Among the projects to which
plant owner Exelon Mystic LLC committed is retrofitting 500 Boston school buses
with pollution control equipment, which it will supply with ultra low-polluting diesel
fuel. The project, which will benefit more than 28,000 school children who ride the
buses every day, will reduce tailpipe emissions from the buses by more than 90 per-
cent, or more than 30 tons a year, and will make Boston the first major city in the
country to have retrofitted its entire school bus fleet.

One important way that we leverage our resources and enhance our effectiveness
is by forging partnerships with U.S. Attorneys’ Offices and state Attorneys General
and other state and local officials across the nation. Through Law Enforcement Co-
ordinating Committees and other task forces developed both by the Division and the
U.S. Attorneys’ Offices across the country, we have increased cooperation among
local, state, and federal environmental enforcement offices. Our commitment to co-
operative federalism has result in success after success, as shown by cases such as
the far-reaching Clean Air Act settlement with agri-business giant Archer Daniel
Midlands in which eleven States and three counties joined, and another settlement
with Nucor Steel involving 14 steel mills in which four States joined. In each of
these cases, the States that partnered with the Division to bring the actions have
shared in the civil penalties as well as the benefits from the injunctive relief ob-
tained. To assure continuity in these practices, the Division joined the National As-
sociation of Attorneys General and EPA in announcing and distributing our “Guide-
lines for Joint State/Federal Civil Environmental Enforcement Litigation,” which
will assist states and the federal government in the conduct of joint civil environ-
ment enforcement litigation.

These are only a few of the Division’s many cases, but they are representative of
the high-quality, cost-effective work that the Division’s staff performs every day on
behalf of the American taxpayer. If you are interested in learning more about the
Divisiﬁn’s work, please visit our website at http://www.usdoj.gov/enrd/press-
room.htm.

ENRD’S BUDGET REQUEST FOR FISCAL YEAR 2005

The Division receives its annual appropriation from the General Legal Activities
(GLA) portion of the Justice Department’s appropriation. For fiscal year 2005, the
President has requested $105,457,000 for the Division within the Justice Depart-
ment’s GLA appropriation. Much of the increase over the FY 2004 appropriation is
due to required or inflationary adjustments and allowances, including pay raises,
other salary adjustments, and increases for GSA rent, which will allow the Division
to maintain its current level of operations. However, as part of his proposed budget,
the President is also requesting $14,601,000 for two ENRD initiatives—the Haz-
ardous Materials Transportation Initiative (for which the President requests
$594,000) and the Tribal Trust Fund Litigation Initiative. These initiatives, if fund-
ed, will, respectively, promote homeland security and enable the Division to effec-
tively defend the United States against a wave of claims for billions of dollars. They
would also constitute the first real increase that the Division’s budget has seen in
the last 1decade. For the reasons that I will now give, funding for both initiatives
is critical.

The Hazardous Materials Transportation Initiative has two purposes. First, it will
help the Department achieve its strategic goal of protecting America against the
threat of terrorism by making it more difficult for terrorists and other criminals to
transport hazardous materials (“hazmat”) illegally, thereby helping to prevent, dis-
rupt, and defeat terrorist operations before they occur. Second, it will ensure that
industries regulated under the hazmat transportation laws comply with those laws
so as to reduce the inherent risks posed by the transportation of hazardous mate-
rials. The Hazmat Initiative is concentrated on three tasks: 1) development of strat-
egy and coordination with other federal, state and local agencies; 2) development of
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criminal prosecutions and referrals for civil enforcement actions; and 3) development
and implementation of a training program to assist federal, state and local prosecu-
tors and investigators in uncovering and prosecuting such illegal activity. These
measures will effectively marshal and focus all available resources, create an imme-
diate deterrent effect, and ensure long-term effectiveness through training of United
States Attorneys and state enforcement offices around the country, and will give
state and local law enforcement agencies a considerable boost. In fact, we have al-
ready had one major successful prosecution under this initiative, involving Emery
Worldwide Airlines, Inc., which fortunately did not involve terrorist activity, but did
result in a $6 million criminal penalty and Emery’s commitment to develop a com-
pliance program to detect and prevent future violations.

The Tribal Trust Fund Litigation Initiative is essential for the government to ef-
fectively defend itself in twenty-two current lawsuits brought by various Indian
Tribes alleging that the U.S. has mismanaged tribal assets including the money col-
lected, managed and disbursed by the U.S. on behalf of the Tribes. Some of these
cases seek an order requiring the U.S. to perform a multi-million dollar, multi-year
accounting, and others seek a money judgment for losses the Tribes claim they have
suffered. In the twenty-two cases filed so far, the Tribes are claiming that they are
owed more than $200 billion—and approximately 300 other Tribes may be preparing
claims for similar amounts. These Tribal Trust cases are similar to the significant
Cobell v. Norton lawsuit, a class action on behalf of 300,000 individual Indians. Al-
though there are some significant differences between the tribal trust cases and
Cobell in that the tribal trust cases concern tribal assets rather than individual as-
sets and there is potentially much more money at stake, they are similar in that
they both involve millions of historical accounting documents spanning more than
a century of economic activity, and the issues are legally and factually complex.

This initiative will enable the Department of Justice to effectively defend the
United States in the first wave of cases filed seeking recompense for Tribal Trust
accounts, and maintain an adequate staffing level in our remaining non-discre-
tionary caseload. Failure to provide sufficient resources for these cases could lead
to additional allegations of contempt, substantial and unnecessary monetary awards
at tax;{ayer expense, and a public loss of confidence in the federal government in
general.

CONCLUSION

The work of the Environment and Natural Resources Division is both challenging
and complex. It is vitally important to the implementation of Congressional pro-
grams and priorities regarding public health and the environment, to the protection
of the public fisc, and to the advancement of the public interest generally. We have
an exceptional record of assuring that polluters are made to comply with the law,
that responsible private parties are made to cleanup Superfund sites rather than
leaving the taxpayer on the hook, and that criminal defendants are punished appro-
priately. I am proud of the people in my Division, who consistently provide top-
notch, cost-effective legal services to the American people and who dedicate their
lives to assuring that the rule of law is met and complied with by all parties.

I W0111{1d be happy to answer any questions you might have about the Division and
its work.

Mr. CANNON. Mr. Keisler, would you give us your testimony.

STATEMENT OF THE HONORABLE PETER D. KEISLER, ASSIST-
ANT ATTORNEY GENERAL, CIVIL DIVISION, UNITED STATES
DEPARTMENT OF JUSTICE

Mr. KEISLER. Thank you, Mr. Chairman and Congressman Watt
and Congressman Coble. It is a great privilege for me to appear be-
fore you at this oversight hearing and to discuss the work of the
Civil Division and to respond to any questions you have.

The Civil Division, as you know, represents the United States in
court in a wide variety of matters. We don’t make policy, but we
represent the people who do. Virtually every executive branch
agency as well as Members of Congress are clients of ours at one
time or another, and the cases we handle therefore touch upon vir-
tually every aspect of the operations of the Federal Government.
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We defend the constitutionality of acts of Congress when they
are challenged and the lawfulness of Government regulations. We
seek to recover monies lost to the Government through fraud. We
help to administer sensitive national compensation programs. We
enforce important consumer protection statutes; and we represent
the Government in a wide range of cases, contract cases, tort cases,
immigration cases.

We have 716 attorneys who do this, supported by over 300 sup-
port personnel; and they work very hard. They work hard because,
while we had pending cases numbering about 20,000 in 2001, it
has climbed now to 35,000, an increase of 75 percent in just 3
years.

I am very pleased to be able to report that, notwithstanding the
challenges that that kind of caseload imposes, we have had a very
successful year and a lot of positive developments to report. We
had record recovery last year in cases of fraud against the Govern-
ment. We and the U.S. Attorneys’ Offices, working together, recov-
ered $2.2 billion of monies that otherwise had been lost. That is a
partnership between Guy Lewis’ U.S. Attorneys’ Offices and the
Civil Division that we are proud of.

In the last 3 years, we exceeded the $1 billion mark each time,
which is also a record.

We also successfully defended the Government, which, as you
know, is the largest commercial actor in the world, the largest pur-
chaser of goods and services, in a range of commercial cases in
which claims that we believe were meritless and the judges were
convinced eventually were meritless in the billions and billions of
dollars were dismissed.

We successfully defended congressional authority and executive
authority against numerous challenges.

We convicted Internet pharmacy operators who were illegally
selling prescription drugs.

We successfully defended the Federal Trade Commission and
Federal Communication Commission’s Do Not Call registry to pro-
tect people who wish to be protected from the intrusion of tele-
marketing.

We have helped administer sensitive national compensation pro-
grams like the Radiation Exposure Compensation Program, the
Vaccine Program.

We worked closely with Special Master Ken Feinberg to help im-
plement the 9/11 Victims Compensation Fund. We were particu-
larly gratified that, at the close of the deadline for filing in that
program, upwards of 98 percent of the eligible families who lost a
loved one to that attack participated in the program, which we re-
gard as a strong vote of confidence in its fairness and sensitivity.

We get involved in terrorism litigation when that happens on the
civil side. We are particularly proud of the work we have done in
the terrorist financing area, defending the Government’s actions in
court when they are challenged, to help the Government shut down
the flow of money to international terrorist organizations.

We are in the same position as the Environment and Natural Re-
sources Division in the sense that most of our work is defensive.
Ninety percent are not cases we bring or initiate but cases that are
brought against the Government to which we must respond. That
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has, as Tom said, obvious budgetary implications; and it makes it
difficult to predict the workload.

What we do try to do is keep this Committee and your colleagues
closely and promptly informed about where we see those trends
going so you can consider what action you wish to take—budgetary,
policy, whatever—and we can work together for solutions when
problems like that arise. If there are spikes or trends and certain
types of cases are going way up, as we are experiencing in the im-
migration area right now, where we had 5,700 pending cases in
2001 and 12,000 in 2003, then we try to get that information to you
promptly so we can work together to talk about how to address it.

When in a compensation program there is a threat that the num-
ber of eligible valid claims will swamp the amount of money to pay
them, as there is in the Radiation Exposure Compensation Pro-
gram, we try to bring that to your attention quickly and work to-
gether.

My testimony describes some of the areas in which we feel we
need additional resources. Immigration and the radiation program
are among them, and I would be happy to address that.

Let me thank you, Mr. Chairman, for the opportunity to appear
before you and to answer your questions.

Mr. CANNON. Thank you, Mr. Keisler. We do have questions on
those issues, and we will return to those.

[The prepared statement of Mr. Keisler follows:]

PREPARED STATEMENT OF PETER D. KEISLER

Chairman Cannon, Congressman Watt, and Members of the Subcommittee:

I appreciate the opportunity to discuss the work of the Civil Division of the De-
partment of Justice and our budget and resource needs for Fiscal Year 2005.

The Division represents the interests of the United States in a wide range of civil
matters. Our cases encompass virtually every aspect of the Federal government—
from defending the constitutionality of Federal statutes to recovering money from
those who have committed fraud in connection with government programs, to the
administration of national compensation programs to the representation of Federal
agencies in a host of matters that arise as part and parcel of Government oper-
ations—contract disputes, allegations of negligence and discrimination, loan de-
faults, and immigration matters. We have 716 dedicated public servants who serve
as attorneys in the Division and 336 full and part time employees who provide es-
sential paralegal, administrative, and clerical support.

Over the last year and a half, the Civil Division has:

e Working with the United States Attorneys, recovered more than two billion
dollars lost through fraud against health care and defense programs;
Protected the public fisc from billions of dollars in claims arising from the
Government’s commercial activities;

Defended against challenges to Congressional and Executive exercises of
power;

o Convicted Internet pharmacy operators for illegally selling prescription drugs;
e Defended the legality of the “Do Not Call” list; and

Played a major role in the administration of congressional programs, such as
the September 11th Victim Compensation Fund; the Division has also contin-
ued its work with the Vaccine Injury Compensation Program, and the Radi-
ation Exposure Compensation Act.

e Further, in the months since the September 11th attacks, there has been a
substantial increase in civil litigation challenging the Federal government’s
coordinated response to those attacks and the Administration’s policies de-
signed to prevent future acts of terrorism. The Civil Division currently han-
dles some 100 pieces of litigation directly related to the September 11 attacks
and the country’s response to those attacks.
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e The Civil Division also helped to secure convictions in a court in Athens,
Greece of 15 members of the notorious Greek terrorist group 17 November.

NATIONAL SECURITY

Among the laws and policies of most importance to the Administration, the Con-
gress, and the public are those intended to protect our nation’s security. Our leader-
ship has committed itself to devoting all resources necessary to disrupt, weaken,
and eliminate terrorist networks; to prevent or thwart terrorist operations; and to
bring justice to perpetrators of terrorist attacks. And we in the Civil Division are
privileged to contribute to this mission through our representation of the United
States in litigation that relates to the Federal Government’s efforts to protect
against threats to our national security. In fulfilling our litigation responsibilities,
we take seriously the Attorney General’s charge to think outside the box, but never
outside the Constitution.

Indeed, civil cases related to the war on terrorism often raise unprecedented
issues that require novel legal strategies. And the consequences are large, as litiga-
tion losses in this area could undercut policies crucial to the security of our citizens.

Civil Division attorneys defend challenges to the USA PATRIOT Act and the
AntiTerrorism Act, lead efforts to defend the decision to freeze the assets of terrorist
organizations, and ensure that immigration hearings may proceed without risking
harm to our nation’s counterterrorism strategy. Our attorneys defend enforcement
actions involving the detention and removal of suspected alien terrorists, defend
designations of Specially Designated Global Terrorists, and defend our Commander-
In-Chief in suits seeking to enjoin the country’s military actions in Iraq. Of the 37
counterterrorism-related court decisions handed down in FY 2003, we prevailed in
35—a success rate of 95 percent.

In light of the increasingly crucial role that the Civil Division plays in the Na-
tion’s counterterrorism efforts, the President requests in his FY 2005 budget an in-
crease of 11 positions (eight attorneys and three support staff), 6 FTE, and $856,000
for counterterrorism litigation.

Ed & & Ed *

While national security cases are paramount, they still represent a small fraction
of the over 35,000 cases and matters pending with the Civil Division. This vast and
diverse workload is handled by our trial attorneys who spend their time on the front
lines of litigation—preparing motions, taking depositions, negotiating settlements,
conducting trials, and pursuing appeals.

PROTECTING THE PUBLIC FISC

Our dockets are filled with cases that involve substantial monetary claims against
the Government. The significance of these claims cannot be overstated.

Our responsibilities have included: (1) the 122 Winstar suits in which hundreds
of financial institutions have sought tens of billions of dollars for alleged losses that
occurred in the wake of banking reforms enacted in the 1980s; (2) the Cobell class
action—perhaps the largest ever filed against the Government; and (3) the Spent
Nuclear Fuel cases, in which nuclear utilities allege a multi-billion dollar breach of
contract against the Department of Energy for its failure to begin acceptance and
disposal of spent nuclear fuel.

In these and thousands of other defensive monetary matters, our mission is to en-
sure that the will of Congress and the actions of the Executive Branch are vigor-
ously and fairly defended, and that meritless claims are not paid from the public
fisc. Thus far, we have been largely successful. Fifty-five of the original 122 Winstar
suits have been resolved without the government paying any money whatsoever.
And in fiscal year 2003, we defeated, in total, $12 billion in unmeritorious claims
asserted against the United States.

In any given year about 15 to 20 percent of our cases involve affirmative litigation
to enforce Government regulations and policies, and to recover money owed the Gov-
ernment from commercial transactions, bankruptcy proceedings, and fraud. In one
such case, the hospital chain Columbia/HCA agreed to pay the government a total
of $1.7 billion in criminal fines and civil penalties for systematically defrauding fed-
eral health care programs. The conclusion of this multi-year probe in June 2003
marked the largest recovery ever reached by the government in a health care fraud
investigation. Rivaling HCA in terms of size and potential recoveries are numerous
ongoing investigations against many pharmaceutical companies or other related en-
tities, charging various allegations of fraud on the Medicare and Medicaid programs
in the pricing or delivery of drugs. Recoveries in the last three years have already
exceeded $1 billion with potential recoveries totaling $1.5 billion in the next three
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years. In total, in fiscal year 2003, the Civil Division, working in concert with the
United States Attorneys, recovered approximately $2.2 billion in fraud suits and in-
vestigations, thus setting precedents that will deter future efforts to defraud the
American people.

WORKLOAD TRENDS

In 2001, the Civil Division handled about 20,000 cases and matters with a staff
of 722 trial attorneys. In just two years our pending caseload grew 75 percent to
nearly 35,000, while the number of trial attorneys has actually dropped to 716.

During this time we witnessed significant growth in appellate cases and mat-
ters—driven largely by the steep rise in challenges to immigration enforcement ac-
tions. Cases in the Court of Federal Claims, the Court of Appeals for the Federal
Circuit, the Court of International Trade, and in foreign courts continued to account
for a very significant portion of our workload—some 34 percent. In contrast, the
number of trial cases assigned to district courts declined both numerically and as
a proportion of our total workload. Most notably, the sharpest increases are attrib-
utable to our expanding responsibilities for administering compensation programs.

ALTERNATIVES TO LITIGATION

The Vaccine Injury Compensation Program was created in 1986 by the National
Childhood Vaccine Injury Act—to encourage childhood vaccination by providing a
streamlined system for compensation in rare instances where an injury results. To
date, nearly 1,800 people have been paid in excess of $1.4 billion.

In FY 2003, nearly 2,500 claims were filed under the Program, compared with
just 213 in FY 2001—a nearly twelve-fold increase largely attributable to claims al-
leging that a vaccine preservative, thimerosal, caused autism. As the Court of Fed-
eral Claims increases its staff of Special Masters, we expect further growth in vac-
cine-related work. By the end of FY 2005, more than 3,400 additional cases are ex-
pected to be filed.

The Vaccine Injury Compensation Trust Fund derives its funding from an excise
tax on vaccine manufacturers and is used to make compensation payments to eligi-
ble claimants and to reimburse the Court of Federal Claims, and the Departments
of Justice and Health and Human Services for expenses related to the administra-
tion of the Program. The annual appropriations that set the Civil Division’s reim-
bursement level have stayed flat at §4,028,000 since 1996. The FY 2005 President’s
Budget seeks an increase in reimbursable authority of $2,305,000 to handle the ex-
ponential growth in vaccine injury claims alleging injuries caused by thimerosal. In-
creasing the Civil Division’s reimbursement level so it can adequately address this
significant workload growth will help to assure that qualifying claims are paid while
the long term viability of the Trust Fund is protected.

Congress passed the Radiation Exposure Compensation Act (RECA) in 1990 to
offer an apology and compensation to people who suffered disease or death as a re-
sult of the nation’s nuclear weapons program during the Cold War era.

In July 2000, RECA Amendments were enacted. Major changes included new cat-
egories of beneficiaries; expansion of eligible diseases, geographic areas, and time
period; and a reduction in the radiation threshold that miners must meet to receive
compensation. As a result, over 3,800 new claims were filed in FY 2001—more than
in the prior six years combined.

Awards rose sharply too, from an average of about $20 million a year to over $172
million in 2002 alone. To administer the expanded program and avoid the develop-
ment of backlogs, the Consolidated Appropriations Act for Fiscal Year 2004 ear-
marked an additional $1,000,000 for FY 2004 over the base of $1,996,000.

The Amendments also precipitated a need for additional Trust Fund resources. In
FY 2001, Congress appropriated an emergency supplemental appropriation to ad-
dress immediate requirements. Long-term needs were addressed through the Fiscal
Year 2002 National Defense Authorization Act. That Act made the RECA Trust
Fund a mandatory appropriation and established annual funding caps through FY
2011 totaling $655 million. The caps set by the Act were based on the assumption
that there would be a sharp decline in the number of claims approved each year.
To date, the claims have not been declining as rapidly as assumed, and it has be-
come obvious that these annual Trust Fund caps are insufficient for eligible claim-
ants. The General Accounting Office recognized this problem in its April 2003 report
to Congress. In FY 2003, approximately $10 million in awards could not be paid
until FY 2004. For FY 2004, funds are projected to be exhausted this summer,
meaning that almost $28 million, will not be paid until FY 2005. Without an in-
crease, FY 2005 funds are projected to be exhausted by December, bringing the cu-
mulative shortfall to $72 million. Accordingly, to ensure that adequate resources are
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available to pay all eligible claimants through FY 2005, the President’s Budget
seeks a discretionary appropriation of $72 million.

The most recent addition to the Division’s responsibility for compensation pro-
grams is the September 11th Victim Compensation Fund of 2001. The Air Transpor-
tation Safety and System Stabilization Act (P.L. 107-42) created the Program to pay
compensation to families of deceased individuals and to those physically injured as
a result of the September 11th terrorist attacks.

The sheer complexity of the determinations and the deep, emotional context of the
decision-making makes the Program one of the Division’s greatest challenges arising
out of the devastation of September 11th.

Under the law, all claims were to be filed by December 22, 2003. The success of
the Program is borne out by the eligible claimants’ phenomenal level of participa-
tion. Under the leadership of Special Master Kenneth Feinberg, the Program re-
ceived a total of 7,357 claims, 2,970 death and 4,387 injury. An extraordinary 98
percent of those eligible filed a death claim, far exceeding the Special Master’s most
optimistic projections in December 2001.

The Program has already paid over $2 billion to claimants. The amounts approved
for deceased victims range from $250,000 to $6.9 million. Awards approved for phys-
ically injured (but not deceased) victims ranged from $500 to $7.9 million.

There remains much work to be done before the last award is issued. Justice and
compassion demand that claims be resolved as expeditiously as possible. For FY
2004, a total of $38.3 million was appropriated to ensure the Program has access
to the resources needed to meet the administration’s goal—to judiciously resolve all
claims in FY 2004.

Due to the volume of claims filed immediately before the deadline, some percent-
age of claims may not be finally closed in FY 2004. The FY 2005 President’s Budget
seeks $11.4 million to ensure that each and every claim is fully resolved, each pay-
ment is made, and the substantial amount of administrative close-out operations is
completed seamlessly.

Because the enacting legislation provided an indefinite appropriation for making
compensation payments, there will be sufficient funds to pay an estimated $5.4 bil-
lion in approved claims over the life of the program.

IMMIGRATION LITIGATION

The Office of Immigration Litigation (“OIL”) defends the Government’s immigra-
tion laws and policies, and handles challenges to immigration enforcement actions.
At no time in history has this mission been so important, and never before has it
consumed as large a percentage of the Civil Division’s resources as it does today.

Immigration attorneys have defended the government’s efforts to detain and re-
move known terrorists and other criminal aliens. In addition, OIL has helped to pre-
serve the government’s policy of closing hearings for aliens who were deemed to be
of interest to the post-9/11 terrorism investigation. Vigorous defense of these cases
is critical to the nation’s counter-terrorism strategy.

Immigration has been, by far, the fastest growing component of the Civil Divi-
sion’s docket. The Civil Division handles all federal court challenges to decisions of
the Board of Immigration Appeals (the “BIA”). These challenges have more than
doubled in the past five years. Whereas OIL handled roughly 5,700 cases in 2001,
it handled over 12,000 in 2003.

The primary reason for this growth is that the BIA has reduced a 56,000 case
backlog, as a result of the Attorney General’s initiative to streamline the agency’s
procedures. As the BIA’s output has increased, so has our workload. Moreover, fur-
ther contributing to the growth in imm