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(1)

PROTECTING HOMEOWNERS: 
PREVENTING ABUSIVE LENDING 

WHILE PRESERVING ACCESS TO CREDIT 

Wednesday, November 5, 2003

U.S. HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS 

AND CONSUMER CREDIT, 
AND 

SUBCOMMITTEE ON HOUSING 
AND COMMUNITY OPPORTUNITY, 

COMMITTEE ON FINANCIAL SERVICES, 
Washington, D.C. 

The subcommittees met, pursuant to call, at 10:05 a.m., in Room 
2128, Rayburn House Office Building, Hon. Robert W. Ney [chair-
man of the Subcommittee on Housing and Community Oppor-
tunity] presiding. 

Present: Representatives Ney, Bachus, Baker, Royce, Kelly, Ose, 
Shays, Miller of California, Hart, Tiberi, Feeney, Hensarling, Gar-
rett of New Jersey, Brown-Waite, Harris, Kanjorski, Waters, Sand-
ers, Maloney, Velazquez, Watt, Ackerman, Sherman, Meeks, Lee, 
Moore, Ford, Hinojosa, Lucas, Crowley, Clay, Israel, McCarthy, 
Baca, Miller of North Carolina, Scott, and Davis. 

Chairman NEY. The Subcommittee on Housing and Community 
Opportunity will come to order, and it is also the Subcommittee on 
Financial Institutions. We are doing a joint hearing. And I want to 
thank Congressman Bachus. I will begin, and then I will be leaving 
for a while, and Congressman Bachus is going to chair this. I ap-
preciate his interest in this issue. 

I also want to say, also off the bat, that there are a lot of mem-
bers on this bill that—Congressman Lucas, my colleague, is the 
primary author of this bill, along with myself and other members. 
And I appreciate his willingness to tackle not only an important 
issue, but also a tough issue. 

Protecting consumers from abusive lending and predatory prac-
tices is of great importance to everybody in our country. We all rec-
ognize that some unscrupulous lenders, using unfair and deceptive 
tactics, are costing Americans their homes and their livelihoods. 

Because of a combination of misinformation and bad practices, 
some borrowers have been deceived into receiving a loan they real-
ly can’t afford, while having the equity stripped out of their homes. 
This is wrong, and I know we all agree that it has to stop. 

As we all know, the problem in stopping these bad practices is 
the difficulty in defining predatory lending. The Financial Services 
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Committee is challenged with preventing abusive lending without 
denying consumers access to credit. However, what might be good 
for one consumer might, frankly, be wrong for another. That leads 
us to today’s hearing. I think that everyone in this room agrees 
that we must find a way to stop the practice of predatory lending. 

For most Americans, much of their wealth is invested in their 
homes. To have this equity stripped out can be devastating for 
homeowners, especially the elderly who are relying on that equity 
for retirement security. However, the question before us is, how do 
you stop that which, frankly, I think is undefined. 

Subprime lending is a legitimate and valuable part of our Na-
tion’s credit markets. Millions of Americans rely on subprime lend-
ing for everything from their children’s education to health care. 
Placing onerous new restrictions on access to subprime credit will 
be devastating for consumers and our Nation’s economy. 

There are a number of ideas about how we can combat abusive 
lending practices. For example, earlier this year, as I mentioned, 
my good friend and colleague, Ken Lucas, and I introduced H.R. 
833, which mixes new consumer protections with increased disclo-
sure and consumer education initiatives. 

I have also been working with other members, including Con-
gressman David Scott, a member of our committee, and Congress-
woman Nydia Velazquez to craft a homeownership counseling bill 
as a first step to educate consumers, combat abusive lending also. 
These bills are part of an ongoing discussion on predatory lending. 

Throughout this year, I have been working on a bipartisan basis 
to foster discussion among the many interested parties about how 
we can balance competing views on the most effective solution to 
predatory lending. With the support of people like Chairman Bach-
us, whom I mentioned earlier, who has been instrumental in these 
efforts, we are trying to find a common ground with comprehensive 
solutions to the problem of abusive lending. I also appreciate the 
input of Chairman Oxley on these issues. This hearing is another 
important step in that process. 

We brought together, I think, a very diverse group of people rep-
resenting consumer groups, industry and academia to hear what 
they see as solutions to the problems of abusive lending. I want to 
have a fair and open dialogue today so that members of this com-
mittee can continue working towards a bipartisan solution that will 
protect consumers from abusive lending, while protecting their ac-
cess to affordable credit. 

And I think the idea I want to re-stress is a fair and open dia-
logue. A lot of people don’t even want to discuss this subject, but 
we know what happened in some of our States, including Georgia, 
where the legislature had to come back and go through a lot of 
things because, frankly, a lot of people were shut out of the housing 
market, which is very unfortunate. 

It is my personal belief that any potential legislation addressing 
the issue of abusive lending must address the growing patchwork 
of State and local predatory lending legislation. It must deal with 
the emerging problems of ascertaining liability. 

That concludes my opening statement, and I will yield to Mr. 
Lucas. 
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Mr. LUCAS. Thank you, Mr. Chairman, Chairman Bachus. I ap-
preciate you all holding this hearing today, and I would like to as-
sociate myself with the remarks that you just made. 

I think the important thing here is that with my background 
prior to coming to Congress in banking and financial planning mat-
ters, I realized the importance of the issues that are facing us. 
HOEPA in its present form isn’t working as well as it should. 

And who is suffering from that? I think we are depriving people 
out there, who have less than perfect credit, of owning a home; and 
I look at my role. The reason I was willing to get involved in this 
legislation, which could be contentious, is that we need to improve 
on what we have now; and we need to keep the issues that are im-
portant with the consumer here, and also the people who are lend-
ing the money. 

If we work together, we can make this better. And I think there 
is nothing cast in stone in 833; I think we are open and willing to 
listen to both sides as to what we might do to make this better. 

And that is my purpose, if you will, to sort of be a referee and 
a person to work out the compromise so we can allow more people 
to have affordable housing at a reasonable price. Thank you. 

Chairman NEY. I want to thank the gentleman for his support 
and his opening statement. 

Chairman NEY. Chairman Bachus. 
Chairman BACHUS. Thank you, Chairman Ney, for convening 

this joint hearing of our two subcommittees to review issues relat-
ing to the subprime mortgage lending industry in the United 
States. 

This hearing, which is titled Protecting Homeowners: Preventing 
Abusive Lending While Preserving Access to Credit, will focus on 
ways to eliminate abusive lending practices in subprime lending 
markets, while preserving and promoting affordable lending to mil-
lions of Americans. This is an issue of critical importance to con-
sumers, as well as the financial services industry; and I believe 
this hearing is a timely one. 

Over the last decade or so, with low interest rates, a competitive 
marketplace, and various government policies encouraging home-
ownership, a record number of Americans have had the opportunity 
to purchase homes. A large number of these new homeowners have 
enjoyed one of the many benefits of homeownership, using the eq-
uity in their homes for home improvements, family emergencies, 
debt consolidation, and other reasons. Many of these consumers 
were able to purchase and use the equity in their homes because 
of the subprime lending market, which provides millions of Ameri-
cans with credit that they may not have otherwise been able to ob-
tain. 

Many borrowers are unable to qualify for the lowest mortgage 
rate available in the prime market, also known as the conventional 
or conforming market, because they have less than perfect credit 
or cannot meet some of the tougher underwriting requirements of 
the prime market. These borrowers, who generally are considered 
as posing higher risk, rely on the subprime market which offers 
more customized mortgage protection to meet customers’ varying 
credit needs and situations. Subprime borrowers pay higher rates 
and servicing costs to offset their greater risk. 
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Naturally, subprime mortgage originations have skyrocketed 
since the early 1990s. Financial companies, nonbank mortgage 
companies and, to a lesser extent, commercial banks have become 
active players in the arena. In 1994, just 34 billion in subprime 
mortgages were originated, compared with over 213 billion in 2002. 
In about 8 years, we have gone from 34 billion to 203 billion. 

The proportion of subprime loans compared to all home loans has 
also risen dramatically. In 1994, subprime mortgages represented 
5 percent of the overall mortgage originations in the United States. 
By 2002, the share had risen to 8.6 percent. Unfortunately, the in-
crease in subprime lending has in some instances increased abu-
sive lending practices that have been targeted at more vulnerable 
populations. 

As Mr. Scott has said before this committee before, they target 
the vulnerable; minorities, the elderly are two of these targeted 
populations. These abusive practices have become known as preda-
tory lending. Predatory loan features include excessively high inter-
est rates and fees, balloon payments, high loan-to-value ratios, ex-
cessive prepayment penalties, loan flipping, loan steering, manda-
tory arbitration and unnecessary credit life insurance. Predatory 
lending has destroyed the dream of homeownership for many fami-
lies while leaving behind devastated communities. 

I hope today that we will move forward in developing ways to put 
an end to these harmful and deceptive practices while continuing 
to preserve and promote access for consumers to affordable credit. 

In closing, I want to thank Chairman Ney and Congressman Ken 
Lucas for their tireless efforts on this issue over the past year. 
They are passionate about coming up with solutions and deserve a 
great deal of credit for all of their work. They have authored H.R. 
833, the Responsible Lending Act. 

I want to also commend Congressman David Scott for his work 
on H.R. 1865, the Prevention of Predatory Lending through Edu-
cation Act. He and I have just come from a forum held at the Press 
Club, that the FDIC sponsored, where we talked about this legisla-
tion and other legislation promoting financial literacy and the im-
portance of that in our overall effort. 

I look forward to working with Chairman Ney, Congressman 
Lucas, Congressman Scott and with all of my other colleagues as 
we continue to examine this complicated issue. 

I have made no decisions as far as particular provisions of legis-
lation, what I will be supporting, what I won’t be supporting. I 
think the purpose of this hearing is just the first step, at least in 
my mind, of seeing if we can come up with a meaningful and bal-
anced bill. 

Thank you, Chairman Ney. 
Chairman NEY. Thank the gentleman. 
[The prepared statement of Hon. Spencer Bachus can be found 

on page 76 in the appendix.] 
Chairman NEY. Mr. Sanders. 
Mr. SANDERS. Thank you, Mr. Chairman. And I thank you and 

Mr. Bachus for holding this important hearing. This is an issue 
that I think we are going to see more and more attention paid to, 
because I think all over this country not only in terms of home 
mortgages, but credit cards and other areas, people are getting sick 
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and tired of being ripped off by companies and paying outrageous 
interest rates at a time when interest rates are historically low. 

According to the Coalition for Responsible Lending, predatory 
lending is costing U.S. families over $9 billion every year. And I am 
pleased that George Brown with the Coalition is here today to dis-
cuss this national crisis. 

Mr. Chairman, in the richest country on Earth, the record-break-
ing number of housing foreclosures in this country is a national 
disgrace. Between 1980 and 1999, both the number and the rate 
of home foreclosures in the U.S. Have skyrocketed by 277 percent. 

According to an article in the New York Times, over 130,000 
homes have been foreclosed in the spring of 2002 alone, with an-
other record-breaking 414,000 foreclosures in the pipeline. 

Many of these foreclosures are a direct result of predatory lend-
ing practices through a subprime market that must be put to an 
end immediately. In fact, according to the Mortgage Bankers Asso-
ciation, while subprime lenders account for 10 percent of the mort-
gage lending market, they account for 60 percent of foreclosures. 

Predatory lending is a growing problem across the U.S. Des-
perate for homeownership or home improvements, more and more 
people are being tricked into home loans with high interest rates 
and fees that are impossible to pay, and eventually lead to fore-
closure. 

Predatory lending is being perpetrated by the likes of CitiGroup 
and Household International. As a result of legal actions filed by 
the Federal Trade Commission, CitiGroup agreed in September to 
reimburse consumers $215 million for predatory lending abuses, 
which represents the largest consumer settlement in FTC history. 

Due to the good work of Iowa Attorney General Tom Miller, who 
is with us today—and we welcome you for being here—and other 
State Attorneys General, Household International has agreed to 
pay 484 million to reimburse victims of predatory lending, rep-
resenting the largest direct payment ever in a State or Federal con-
sumer case. 

Homeownership is the American dream. It is the opportunity for 
all Americans to put down roots and start creating equity for them-
selves and their families. Homeownership has been the path to 
building wealth for generations of Americans. It has been the key 
to ensuring stable communities, good schools, safe streets. 

Predatory lenders play on these hopes and dreams to rip people 
off and rob them of their homes. These lenders target lower income, 
elderly, and often unsophisticated homeowners for their abusive 
practices. What a lovely way to live one’s life and run a business. 

But let us not forget, when we are talking about predatory lend-
ing, we are not just talking about mortgage lending, as bad as that 
is. We are talking about auto financing and credit card companies 
as well. 

Mr. Chairman, Mr. Bachus, I appreciate the opportunity to work 
with you against what I think is one of the most egregious preda-
tory lending practices, the credit card interest rate bait-and-switch 
in which credit card companies double or triple the interest rates 
because a person is late on a student loan 3 years ago, or even 
maybe missed one credit card payment. 
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6

And mark my words, this is an issue that even the United States 
Congress will eventually begin to deal with because millions of peo-
ple are tired of being ripped off not only by predatory lenders in 
mortgages, but by predatory lenders on credit cards as well. 

We know of an instance where a person was paying 9 percent on 
their interest rates. Suddenly, they got a payment, and they were 
paying 14 percent. When asked what happened, when they made 
a call and asked what happened, the company said, Oh, you called 
us; we will bring it back to 9 percent, with the assumption that 
people who did not notice would be paying 14 percent. No reason, 
no late fees, no nothing. 

So I think, Mr. Chairman, this is an issue in terms of mortgage 
rates which affects lots of people, but it goes beyond mortgage 
rates, and I look forward to working with you. 

But I want to say one point. I am not in agreement that the 
United States Congress should preempt the ability of States to go 
forward. We have examples here in Iowa, North Carolina, and my 
own State of Vermont where governors, State legislatures, Attor-
neys General have stood up for consumers; and I think that in a 
nation which has 50 States we have got to respect the rights of 
those States to go forward. States are laboratories of democracy; 
and I do not agree with the trend that we are increasingly seeing 
from a quote, unquote, ‘‘conservative Congress’’ about taking away 
the ability of States to protect consumers. 

So I feel strongly about that and look forward to working with 
you on that issue. 

Chairman NEY. Before we proceed on, I would please note to 
members, today I am going to have to be very strict on the 5 min-
utes, because if everybody has a 5-minute opening statement, 
which is fine, we have got to get to the witnesses. So I will bang 
the gavel at the 5 minutes. Please try to observe the clock. 

We will go on to Chairman Baker. 
Mr. BAKER. Thank you very much, Mr. Chairman. I want to com-

mend you and Mr. Bachus for your good work on the subject, and 
I commit to support the product that you two develop in this area 
of needed reform. 

I will try to be brief and to the point. The only reason for my 
comment this morning is, having read through some of the testi-
mony we are likely to receive here in the course of the hearing this 
morning, I am concerned by some of the recommendations that I 
have read with regard to the appropriate remedy. 

Certainly individuals should have access to credit that is fair and 
balanced, priced for the risk that the extension of credit requires. 
Certainly the repayment terms should not be those which would 
lead to confiscatory practices, taking away the right to property by 
unreasonable repayment penalties. Certainly, individuals who find 
themselves affronted have access to some appellate process before 
they are thrown out of homeownership. 

Having said all of that, all of us don’t have the same credit. I 
find myself probably in the circumstance which a lot of people find 
themselves in, that you don’t always get what you ask for in the 
way of extensions of credit. But the remedy to pricing risk is not 
to say that because there have been abusive practices, we should 
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simply eliminate extensions of credit. Everybody needs access to 
credit. 

Ultimately, at the end of the process, I hope that we can find a 
way to ferret out the wrongdoers, those who are victimizing the in-
nocents who can’t make the educated decisions they need to make 
for their own best financial interests; but at the same time, not 
preclude access to credit. If we close one lending window, the mar-
ket is simply going to open another one somewhere else, and I sug-
gest that the replacement window will be far more costly and bring 
about far more adverse consequences than a properly regulated 
mortgage industry. 

So I stand in defense of the practice of extension of credit, priced 
on the risk which the lender assumes by making the money avail-
able in the first place. That is a good system. And where we can 
find wrongdoers that are engaging in practices not already in viola-
tion or Federal or State law, let’s go get them. I will join with any-
one in that effort and I do believe that that is an appropriate direc-
tion for us to take. 

I again commend you, Mr. Chairman, for your leadership on this 
important subject, and yield back. 

Chairman NEY. I want to thank the Chairman. 
Chairman NEY. Mr. Scott of Georgia. 
Mr. SCOTT. Thank you very much, Mr. Chairman. I appreciate it 

very much. 
This is an extraordinary hearing on a monumental problem. It 

is a problem that we in Georgia have been grappling with for many 
years. I was very privileged as a State Senator in the Georgia gen-
eral assembly many years ago, to tackle one of the most serious 
and the very first predatory lending cases to come before the Na-
tion. As some of you may remember, it was the Fleet Finance situa-
tion. 

We had a very broad usury law of 5 percent on the unpaid bal-
ance per month, which yielded out to 60 percent. And Fleet came 
down and took advantage of that and was charging up to 60 per-
cent interest rates on second home mortgages. We moved to deal 
with that forthrightly. 

We have wrestled with a lot of things. We have wrestled with 
trying to throw a net around the whole industry to catch that pred-
atory lender. I found out some things. I found out, one important 
thing is that you have got to prepare for the storm before the hurri-
cane is raging. An ounce of prevention is worth a pound of cure. 

Education, I have found out, is the key. Because we—this is a 
targeted effort, the vulnerable among us are targeted, the 
uneducated are targeted, the African Americans are a target, His-
panics are a target, language barriers are a target. When we are 
dealing with high finances, just simply with home finances espe-
cially, it is a very complicated issue no matter what we put on the 
books as laws. 

And we must put strong laws on the books; don’t get me wrong 
about that. But I have found that where we are weak in this coun-
try is not having a strong vision of America that says we must 
have a financially literate nation. We are not there, and the pres-
sure is on us to continue. 
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We are having a browning of America as I speak. Our growing 
populations are those populations of Hispanics and African Ameri-
cans that are changing the complexion of this country. Education 
is needed here. 

And so with that beginning, coming onto the financial services 
committee, I wanted to bring that kind of experience. We put a bro-
kers licensing bill on. We recently in Georgia put the Georgia Fair 
Lending Practices Act on. And we went into an area of assigning 
liability that stretched just so far that we have come back in Geor-
gia, we have had to go back and redo that because of the bonding 
requirements. Standard & Poor’s would not back up those loans. 

So where that brings us is to my initial point, that we must now 
look at financial literacy and financial education as a way to not 
solve all of the problems—I don’t prescribe that this financial lit-
eracy is the panacea or the answer for all of the problem, but it 
is one of the most important components. 

And I am very privileged and very delighted to have joined in 
with Chairman Ney and Chairman Oxley and Ranking Member 
Frank, Mr. Shays, Mr. Watt, Mr. Clay, Mr. Meeks, many of us who 
are very much concerned about arming our folks with the edu-
cation that is needed. 

And so we have put together a bill, which we call the Prevention 
of Predatory Lending Through Education Act. And, of course, real-
izing as a freshman Democrat that if we want to get something 
through, you have to partner, I am very proud to say that we have 
been successful in partnering this bill with Chairman Ney’s bill, 
which we, of course, know will get through, as the ranking member 
and the Chairman of the subcommittee. It has been incorporated 
into a part of his overall housing counseling bill; I appreciate 
Chairman Ney for doing that. 

Essentially, I would like to end by just telling you exactly what 
this bill would do. It would do four major things. One, we would 
provide grants to States and nonprofit agencies for programs that 
educate consumers, especially low-income borrowers and senior citi-
zens about lending laws, counseling programs for homeowners and 
prospective homeowners, regarding unscrupulous lending practices 
and referral services for homeowners and prospective homeowners. 

And secondly, which I think is the kernel of this law, it would 
create a nationwide toll-free number to receive consumer com-
plaints regarding predatory lending practices, provide information 
about unscrupulous lending practices, refer victims to consumer 
protection agencies and organizations, and create a database of in-
formation for consumers. 

I think that this 1-800 number is a help line. We can get that 
message out, target it to the most vulnerable groups. And one mes-
sage, if nothing else, will be, Before you sign on the dotted line, call 
this 1-800 number. I think that kind of preventive medicine is 
what is needed. 

Thirdly, it will coordinate government agencies and nonprofit or-
ganizations that provide education counseling to consumers who 
have been victims of predatory lending and practices to get those 
community organizations—the AARP, the NAACP, the grass-root 
groups who are interfacing on the front lines of this battle—to get 
them some grants to market the 1-800 number if nothing else. 
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And, thirdly, it would establish a predatory lending advisory 
council under the Department of Housing and Urban Development, 
comprised of community-based organizations, homeowners and gov-
ernment officials. 

Thank you, Mr. Chairman. 
Chairman NEY. Thank you. I appreciate your statement. In fact, 

the gentleman has pointed out he has been successful as a fresh-
man Democrat. In fact, you are successful; I made you chairman 
of a subcommittee when I introduced you. 

Mr. SCOTT. Thank you very much. I appreciate it. 
Chairman NEY. Thank you. We will talk later. 
And with that, I will move to the Vice Chair of the full com-

mittee, the Congresswoman from New York, Mrs. Kelly. 
Mrs. KELLY. Thank you, Mr. Chairman. In the interest of time 

and because we have a large panel, I have no statement. Thank 
you for the time. 

Chairman NEY. We will be moving to Mr. Hensarling. 
Mr. HENSARLING. Thank you, Mr. Chairman. I certainly appre-

ciate you and Chairman Bachus for holding this hearing. As I read 
the title of the hearing, ‘‘ Protecting Homeowners, Preventing Abu-
sive Lending While Preserving Access to Credit’’, I certainly hope 
that we don’t lose focus on the second half of this phrase, ‘‘while 
preserving access to credit.’’ . 

If I did my homework properly, I believe that we are now in 
America enjoying the highest rate of homeownership in the history 
of the Republic. Those of us who sat through the many, many hear-
ings on the Fair Credit Reporting Act heard witness after witness, 
testimony after testimony, testifying to the effect that we have the 
lowest cost of credit and the most available credit in the free world. 
We need to be very, very careful that we don’t do anything that 
would harm this incredible proconsumer phenomenon or we our-
selves may be guilty of abusive legislating. 

As I read the staff memo, I also was interested to find out that 
what we call abusive practices, known as ‘‘predatory lending,’’ we 
have yet to come to a consensus on exactly what that means. So 
I am looking forward to the testimony to find out what are these 
fraudulent, unfair, deceptive practices and what can we do to have 
a narrow, tailor-made remedy for them. 

What I want to be careful about, though, and I certainly will not 
conclude that simply because one who controls credit decides to 
charge one customer a different interest rate, or another, offer him 
less generous terms, that that somehow is equivalent to predatory 
lending. 

Also, I hope that we don’t conclude that it is our mission to ab-
solve borrowers of their individual responsibility. There is also a 
phenomenon out there that we should explore known as predatory 
borrowing, people who go out and borrow money and have no inten-
tion whatsoever of paying it back. 

Those who control our own capital, who make it available for 
home mortgages should and must be able to price the cost of their 
credit based upon their assessment of the credit risk. It is called 
freedom and it leads to free enterprise. It leads to effective market 
competition, and that is indeed the consumer’s best friend. 
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And certainly the mortgage lending business, as I observe it, 
gives all of the appearance of being a competitive marketplace. By 
unnecessarily restricting the terms by which legitimate lenders do 
business, credit lines can dry up. The cost of credit could go up 50 
basis points, 75 basis points, maybe 2 percentage points, all leading 
to what I hope we want to avoid, and that is less credit opportuni-
ties, more expensive credit, and fewer Americans enjoying the 
dream of homeownership. 

If I remember right, part of the physician’s oath is to first do no 
harm. We need to make sure that, again, as we address a very seri-
ous problem, predatory lending, we come up with a very narrow 
and specifically tailored remedy to whatever definition we apply to 
predatory lending. 

For example, if our Nation wanted to crack down on speeders, we 
could go out and we could confiscate every fourth car, put gov-
ernors on the other engines to make sure that they never exceed 
20 miles an hour. Unfortunately, that would be an affront to per-
sonal freedom and effectively outlaw driving as we know it. 

By cracking down on predatory lending, which we must do, let’s 
be careful that we do not effectively outlaw subprime lending and 
the hope of homeownership for millions of Americans. 

I yield back the balance of my time. 
Chairman NEY. I thank the gentleman. 
Chairman NEY. Mr. Watt. 
The gentleman yields to Ms. Velazquez from New York. 
Ms. VELAZQUEZ. Thank you, Mr. Chairman. 
First, I want to thank Chairman Bachus and Chairman Ney for 

holding this hearing. The interaction between predatory lending 
and the subprime market is complex, and it is my hope that this 
hearing will help us move forward on this important issue. 

Historically, homeownership has been a path leading to wealth 
and economic security for millions of American families. Today in 
the United States, one-half of all homeowners hold at least 50 per-
cent of their net worth in home equity. This rate is even higher for 
minorities and low-income families. By building equity in their 
homes, families are able to send their children to college, start new 
businesses, or endure crises like job loss or illness. 

For many Americans, it is sad to say that predatory lending is 
a threat to these possibilities. It forces families to declare bank-
ruptcy because they cannot make payments for mortgages that 
shouldn’t have been made in the first place. It rips them apart and 
leaves their financial futures and the futures of their children in 
jeopardy. 

As we all know, predatory practices are nothing new, but they 
have become more widespread with the expansion of subprime 
home equity lending. Over the last decade, this market has grown 
dramatically, becoming a major source of revenue for lenders and 
an effective homeownership tool for borrowers. 

This growth has attracted new lenders and mortgage brokers to 
the market. To many borrowers, a subprime loan provides an op-
tion they might not have had otherwise, because of poor credit his-
tories or high existing debt. These loans permit these borrowers to 
refinance their existing loans or to consolidate other debts at better 
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rates. As a result, these borrowers are able to save more of their 
money and increase their standard of living. 

While subprime lending has been a great option for many bor-
rowers, it has also led to more aggressive competition for loan vol-
ume; that, in turn, has provided greater incentive for deceptive 
lending practices. In recent years, States have moved to curb pred-
atory lending by enacting legislation to prevent unscrupulous lend-
ers from taking advantage of minorities, seniors and other vulner-
able homeowners. But it is clear to me that we must balance the 
desire to retain States’ and localities’ rights to enact legislation 
with the need for an efficient Federal banking system that encour-
ages the free flow of capital into those communities. 

Beginning today, we will attempt to reduce the prevalence of 
predatory practices without negatively impacting the subprime 
market. I hope this will be the start of a longer debate that will 
lead to positive solutions on how to protect vulnerable and 
unsuspecting borrowers. Congress needs to move forward with a so-
lution next year before millions more American families are victim-
ized. 

I look forward to continuing our work together on this issue. 
Thank you. 

Chairman NEY. Thank you. 
Chairman NEY. Mr. Garrett of New Jersey. 
Mr. GARRETT OF NEW JERSEY. I yield back. 
Chairman NEY. Mr. Royce of California. 
Mr. ROYCE. Thank you, Mr. Chairman. I want to thank you and 

Chairman Bachus for holding this timely hearing on housing fi-
nance. And I would also like to thank our distinguished witnesses 
for appearing today. We look forward to their testimony. 

I am very concerned, Mr. Chairman, that a number of States and 
a number of localities are increasingly creating laws and obstacles 
for firms trying to offer mortgages to customers in the nonprime 
market. And, in reality, these States are driving out responsible 
lenders and are leaving consumers in the nonprime market without 
very many options. 

I am encouraged to see that there is a growing recognition by 
many of my colleagues that nonprime lenders are playing an im-
portant role in helping millions of Americans achieve the dream of 
homeownership, and I hope a solution can be found that enables 
responsible nonprime lenders to continue operating their busi-
nesses throughout the Nation. In my view, it is crucial that this 
committee does not place unnecessary burdens on responsible 
nonprime lenders, because in the end, that will only restrict con-
sumer access to credit. 

And once again I thank you, Chairman Ney, and I thank Chair-
man Bachus for having this hearing today. I look forward to work-
ing with my colleagues on this issue, and I yield back. 

Chairman NEY. Thank the gentleman. 
Chairman NEY. Also, a note to members: Without objection, all 

members’ opening statements that they would like to make, if they 
want it for the record, will also be submitted for the record. 

Mr. Watt. 
Mr. WATT. Thank you, Mr. Chairman. I want to first thank you 

and Chairman Bachus for convening this important hearing and 
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letting us get a start this year on thinking about these difficult 
issues. And they are difficult, especially at the center of the debate, 
around the perimeters of the debate. 

I really don’t know anybody, I have never heard anybody say 
that they liked predatory lending. But when you try to find the di-
viding line between prime and subprime and predatory, it can get 
to be a very difficult proposition. 

So, in that sense, my comments are not far from where Mr. 
Baker’s comments were, because we have to figure out what inter-
est rates are a reflection of increased risk and what interest rates 
represent unfair or illegal opportunism or abuse. States and the 
Federal Government have been kind of wrestling with this prob-
lem, and I think will continue—some challenges that are very im-
portant to be worked out. 

Some of the lenders in this area are not—do not have Federal 
regulators, and some of them do have direct Federal regulators. 
Some States have worked hard to address these problems in dif-
ferent ways. North Carolina seems to be taking the place of Cali-
fornia in taking the lead on some of those issues and finding the 
right balance. But I remember that 2 or 3 or 4 years ago, when the 
North Carolina law was being debated, all of the lenders thought 
that it was the worst thing that could possibly happen to them. 
They subsequently came to realize that it was a pretty darn good 
balance, once they saw what Georgia did. 

So this can be difficult. If we had federalized and preempted all 
State laws back in 1994 when we passed the Homeownership and 
Equity Protection Act, we now would know that that was not an 
appropriate floor, certainly not an appropriate ceiling, for every 
kind of situation. 

So I am a little leery of the notion that we should be talking 
about preempting all State laws in this area, both because I think 
States have—have done a lot of work in this area. States regulate 
directly some of these lenders where Federal regulators are not re-
sponsible for them, and States, as Mr. Scott has said, can back up 
and go down another path a lot quicker than the Federal Govern-
ment tends to be able to back up and go down another path. 

So I think we have got some difficult work ahead trying to estab-
lish what the appropriate Federal role is, trying to establish what 
the appropriate Federal floor should be, and trying to establish 
that the States should continue to have leeway to set their own 
regulations, because they are closer to these lenders than we are. 

Having said that, this hearing, I think, will help to set some of 
that groundwork and get us started thinking about these issues, 
because we have to roll up our sleeves next year and really come 
to grips with these difficult issues, which as I said around the 
edges are very easy if you call somebody a ‘‘predatory lender,’’ but 
in a more defined context can be very difficult to resolve. 

I thank the gentleman, and I yield back. 
Chairman NEY. Thank you. 
Chairman NEY. Mr. Miller of California. 
Mr. MILLER OF CALIFORNIA. Thank you, Chairman Ney. Thank 

you for having this hearing today. 
A lot of times people talk about subprime. When they do, they 

talk about extremely poor people or senior citizens or minorities, 

VerDate 0ct 09 2002 16:40 Apr 23, 2004 Jkt 000000 PO 00000 Frm 00020 Fmt 6633 Sfmt 6633 G:\DOCS\92983.TXT FIN1 PsN: MICAH



13

where in reality the majority of these people are 40 to 50 years old, 
incomes from $50- to $75,000 a year, and the majority of them are 
not minority. 

But you have a group in this Nation whose credit rating is not 
what it should be. They have had problems with repayments, they 
have had problems in the past with certain issues, and they just 
don’t qualify for the same rates and conditions of a person who has 
good credit and has a reliable source to repay a loan. 

My concern is that we may do something to impact this subprime 
market that really hurts people who want to own their own home, 
and if it were not for the subprime market, they would not qualify 
under prime; and then they are forced to go into a market where 
they pay extremely excessive rates, if they can even get them, and 
they generally are put in a situation where they are not able to 
achieve homeownership. 

It is pretty easy to look at the majority of predatory practices, 
excessive prepayment penalties, unfair pricing, steering people to 
higher-priced loans and virtually putting their equity in jeopardy, 
where they can really qualify for lower loans, financing points and 
fees through the loans. 

There are certain things that predatory lenders do that you can 
separate them from a quality lender who is lending to subprime. 
And the last thing I know we want to do is to force people out of 
the marketplace. We are trying right now to get people out of gov-
ernment housing, trying to get them out of Section 8, trying to do 
everything we can to achieve the American dream, that is, own 
your home, so as the years grow and the time goes past, people 
have equity, they have wealth in their life all of a sudden, where 
they would not if they are renters. 

And I think we need to move very carefully. I am looking at what 
some States have done trying to deal with subprime; they deal with 
mortgage originators and then they pass that same liability on to 
the secondary market for subprime. I think they are eliminating 
the option for people out there, because if there is no secondary 
market, if you don’t get in with the prime, having to maintain that 
loan, you are going to deal with elimination of options available in 
the marketplace. 

And so I really anxious to hear the testimony. I am looking for-
ward to this hearing. I know the Chairman has a passion for this, 
as I do. Our goal is to make sure that we do everything that we 
can in the marketplace to create opportunity for people to become 
homeowners. 

I yield back the balance of my time. 
Chairman NEY. The gentlelady, Mrs. McCarthy of New York. 
Mrs. MCCARTHY. Thank you, Mr. Chairman. I will submit my 

opening statement so we can go forward on the testimony. Thank 
you. 

Chairman NEY. I thank the gentlelady. 
Chairman NEY. The gentleman, Mr. Crowley of New York. 
Mr. CROWLEY. Mr. Chairman, I thank you, Chairman Ney and 

Chairman Bachus, as well as Ranking Members Waters and Sand-
ers for holding this joint committee hearing today on lending prac-
tices. 
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I hope that this will be the first of many hearings on lending 
issues, as there are a number of questions, a lot of misconceptions 
on the need for a Federal role to eliminate predatory lending as 
well as foster a climate for growth of subprime, or as I call them, 
‘‘working family loans.’’ . 

Having seen the tripartisan way, Mr. Bachus, Mr. Sanders and 
this whole committee worked on FCRA, I am optimistic that this 
committee can craft a bill that all segments of our diverse caucus 
can rally around. One of the misconceptions out there is that this 
issue is a Republican issue, a rich banker’s issue that—that to best 
protect our constituents, that we need to kill all lending outside of 
prime. And I strongly disagree with that premise. 

The issue of subprime is a Democratic issue. With all due respect 
to my Republican colleagues, it is our constituents, whether they 
be in Queens, New York, South Central Los Angeles or Boston that 
will benefit by a tough Federal law that takes out the predators 
but encourages subprime lending. Our constituents are the working 
people with little credit history and, formerly, low to no availability 
of capital without subprime loans. 

While many people look at some of the high-profile failures out 
there, like the predatory lending practices that no one supports—
no one supports and should be banned outright, we need to refocus 
the discussion on the problem of the past, that of the situation of 
communities in the days prior to the availability of subprime lend-
ing. That problem was simple: no availability of capital in our com-
munities, zero, none. 

The truth is, subprime loans go to riskier borrowers. But if the 
subprime market dries up or is legislated out, we will return to the 
days of no capital flow in our districts. 

I have talked a number of times with my neighboring Bronx col-
league, Congressman Serrano, about the increasing homeownership 
rates over the past decade in the South Bronx, a community that 
we now share. You saw people with a work ethic and a desire to 
do better for themselves and their families, but with little capital, 
obtain loans to buy homes for $70,000 and turn that around into 
a nice profit in less than a decade, a real wealth creation in a very 
unlikely place. This is the success story of subprime. 

For every horror story there are 20 success stories. While some 
would argue that subprime loans are giving money to people who 
cannot handle it, I don’t buy that argument. According to National 
Geographic, I represent the most diverse community in the world 
in Elmhurst, Queens. It is bustling with small businesses and new 
homeowners, most of whom have no traditional experience with 
banks, no credit history and have to turn to the subprime market 
for loans. Without subprime, they would haven’t gotten any capital, 
they wouldn’t have the investments, the entrepreneurship, the 
wealth creation anyone can see on 74th Street in Jackson Heights 
and throughout my district. 

This is a core Democratic issue of economic fairness and advanc-
ing capital to our constituents—Fairfield, Connecticut, has all of 
the capital they want; The Bronx doesn’t—and it would be so ad-
versely affected without subprime market in existence and—as we 
say, in the days before subprime. Good legislation can be crafted 
that can serve the interests of business and the consumers. That 
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legislation will be written by Democrats for our constituents, and 
I hope to work with all sides in crafting this bill for our core con-
stituencies. 

Again, I commend you for holding this hearing today and yield 
back the balance of my time. 

Chairman NEY. Thank the gentleman. 
Chairman NEY. The gentlelady from Florida, Ms. Harris. 
Ms. HARRIS. Thank you, Mr. Chairman. I wish to thank you and 

Chairman Bachus for holding this joint subcommittee meeting on 
this very important topic of subprime lending. I also want to thank 
our distinguished panelists for joining us today and for their testi-
mony. 

Consumer protection through disclosure has constituted a staple 
of Chairman Oxley’s leadership of the Committee on Financial 
Services. Our discussions regarding this matter should remain con-
sistent with this theme, and I believe that homeownership provides 
families and individuals with an unprecedented opportunity to cre-
ate wealth. 

Studies show that the average net worth of income of persons 
who are renting is about $900, yet it skyrockets to over $70,000 
when they own their own home, thereby creating wealth and an 
asset that they can convey to their children and grandchildren. For 
most Americans, though, the ability to secure a mortgage is central 
to their ability to purchase a home, of course, and the damaged 
credit that has resulted from past mistakes or financial reversals 
can serve as a major obstacle thus, the willingness of certain indus-
try institutions to underwrite the increased risk associated with 
the damaged-credit constituent constitutes an important service 
that provides a second chance for millions of people. 

Regrettably, the abusive practices of bad actors that prey upon 
elderly and minority populations often has resulted in the demoni-
zation of an entire subprime industry. 

Nevertheless, we can’t ignore the effects of predatory lending if 
we truly seek to help nonconventional borrowers to overcome sub-
standard credit. While I applaud industry and State-level initia-
tives to address unscrupulous lending practices, I contend that we 
must formulate a national policy that supplements and enhances 
these efforts. I look forward to the suggestions that today’s panel 
will present, which I hope will provide us with a viable alternative 
for reforming the subprime industry without eliminating the crit-
ical borrowing opportunities that enable men, women and children 
to escape the grip of poverty. 

Thank you. 
Chairman NEY. The gentleman, Mr. Miller. 
Mr. MILLER OF NORTH CAROLINA. Thank you, Mr. Chairman. I 

do not have an opening statement, as such, but I ask unanimous 
consent to make part of the record a 2003 study from the Center 
of Community Capitalism at the University of North Carolina, 
Chapel Hill, my alma mater. 

The study is entitled The Impact of North Carolina’s 
Antipredatory Lending Law: A Descriptive Analysis. 

Mr. Chairman, Mr. Sanders describes the States as the labora-
tories of democracy. And my State, North Carolina, has been the 
leader on this issue, among the first, if not the first, State to pass 
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legislation to address predation in lending practices. This study 
looks at the results of the North Carolina legislation. 

It finds, in fact, that there was a decrease in the number of loans 
with predatory or abusive terms. Most of those were in not home 
purchase loans, but in refinancing loans, where the loans do not 
serve the purpose of realizing the dream of homeownership, but in 
fact caused people to lose their homes. 

The result of the study was that there was—as to the effect on 
the cost of subprime credit, there was no increase in the cost of 
subprime credit; and as to the access to credit, there was no reduc-
tion in access to credit for high-risk borrowers. In fact, there was 
an increase in the number of purchase obligations, homeownership 
obligations. 

So, Mr. Chairman, the result of this study suggests that we can 
do something to protect consumers from predation and not choke 
off any kind of access to credit to realize the dream of homeowner-
ship. 

[The following information can be found on page 291 in the ap-
pendix.] 

Chairman NEY. I thank the gentleman. 
And at this point, I am assuming that our ranking member has 

nothing to say about this topic, and we will just move on to another 
member. 

I am going to recognize the ranking member. 
Ms. WATERS. Thank you very much, Chairman Ney. I certainly 

appreciate your allowing me to have a word to say about the sub-
ject. 

Predatory lending involves a number of lending practices that 
target mostly minority communities, such as high interest rates 
and fees, unfair prepayment clauses, frequent refinancings that are 
not advantageous to consumers, and mandatory arbitration clauses. 
These lenders are able to engage in predatory activities because 
credit-starved communities—unfortunately, usually minorities and 
elderly persons—have little access to traditional sources of credit. 

Of course, I recognize that not all subprime loans are predatory 
loans. However, the problems related to predatory lending do occur 
in the subprime market. These practices are prevalent in many 
areas across the country, and Federal action in this area is long 
overdue. 

Predatory lending is the latest in a long line of practices that 
have targeted minorities and low- and moderate-income families, 
shutting them out of their American dream of homeownership. 
Both the lending terms and the manner in which predatory loans 
are solicited are problematic. Upon finding a likely target, often-
times—for a predatory mortgage loan, the lender often resorts to 
high-pressure tactics to induce the homeowner to enter into the 
contract. 

Contrary to what the industry wants you to believe, this problem 
is getting worse, not better. According to an Acorn study, African 
American homeowners who refinanced in the Los Angeles area 
were 2.5 times more likely to receive a subprime loan than white 
homeowners were, and Latinos were 1.5 times more likely to re-
ceive a subprime refinance loan. 
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Another Acorn study shows that subprime loans represented 26 
percent of home purchase loans received by African Americans, and 
20 percent of loans to Latinos, compared to only 7.5 percent of pur-
chase loans to whites. 

These predatory practices do not stop even if a minority is in an 
upper-income bracket. African Americans in upper-income neigh-
borhoods are twice as likely to be in the subprime market as bor-
rowers in low-income white neighborhoods. 

Congress must be willing to go further and ask ourselves what 
can be done to fight these problems. We must scrutinize predatory 
lending practices and protect consumers who are targets for the 
predatory lending industry. 

Enacting State laws, as California did, is a good start, but Con-
gress and Federal agencies must recommit our efforts to ensure 
that greater opportunity to credit access means that all Americans 
will receive the credit opportunities they rightfully deserve. To this 
end, it is important that we not adopt national standards that 
would preempt strong State laws. 

Lenders should not only participate in programs such as Fannie 
Mae’s Timely Payment Rewards program, which permits subprime 
borrowers to qualify for interest rates that are lower than they 
would typically be and permits these borrowers to reduce their in-
terest rates after timely payments. These lenders could be more 
creative with their own programs and reward subprime borrowers 
with better rates when they demonstrate creditworthiness. 

We must continue to scrutinize predatory lending practices and 
protect American consumers who are easy targets for unscrupulous 
people in the subprime lending industry. We, as Members of Con-
gress and Federal agencies, must recommit our efforts to ensure 
that greater opportunity to credit access means an increase in qual-
ity of life, not an increase in predatory lending and foreclosure. 

I will certainly continue fighting on the Federal level until preda-
tory lending is eliminated. 

We will introduce new predatory lending bills next year directed 
at identifying predatory lenders and preventing them from tar-
geting communities such as parts of the one that I represent in Los 
Angeles. 

I encourage my colleagues to stand firm against predatory lend-
ing and look forward to working with you to eliminate this blight 
from our communities. 

So I would like to thank you, Mr. Chairman, and I yield back the 
balance of my time. 

Chairman NEY. I would like to thank our Ranking Member, the 
gentlelady from California. 

The gentleman, Mr. Moore, of Kansas. 
Mr. MOORE. Thank you, Mr. Chairman. I will be brief. I want to 

thank you for having this hearing. And I have listened to the other 
people who have already made an opening statement, and, frankly, 
most of what could be said has already been said. 

And I just want to add that I practiced law for 28 years, and I 
learned a long time ago there are at least two sides to every issue 
and sometimes more. Certainly we are all interested, I hope, in 
protecting people from abusive lending, but also at the same time 
preserving access to credit for people, all people in this country. 
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And so I am looking forward to working with people who are on 
this panel as well as my colleagues in Congress, and I appreciate 
very much also the remarks made by Congressman Scott, and the 
effort towards financial literacy and protecting consumers through 
education is also very important. I look forward to working with all 
of you to get a good bill here. Thank you. 

Chairman NEY. Thank you. 
Chairman NEY. The gentleman, Mr. Clay, from Missouri. 
Mr. CLAY. Thank you. Chairman Ney, I also want to thank 

Chairman Bachus for conducting the hearing, and I, too, will be 
brief. 

Predatory lending is an unscrupulous and intolerable practice 
that destroys families and sullies the lending industry. The Federal 
Government has a responsibility both to consumers and to the fi-
nancial institutions that offer legitimate subprime loans to enact 
responsible public policy, to put an end to predatory lending, and 
to ensure that households have access to fair subprime loans. 

Too many families, many of which are among the most economi-
cally vulnerable in our society, have been abused and deceived by 
predatory lending. They have lost their homes and they have lost 
their dreams because they believed that they were engaging in 
sound financial practices. 

There is no dispute that predatory lenders must be put out of 
business. Practices such as lending to borrowers without regard for 
the borrower’s ability to repay the loan should be banned. Con-
sumers should be provided with their credit scores so that they 
might better understand the risk they are assuming and they 
might make better informed decisions about accepting a subprime 
loan. Borrowers in the subprime market should be protected from 
excessive prepayment penalties that lead to unnecessary fore-
closures, and lenders should recommend that subprime loan appli-
cants seek and receive home mortgage counseling. 

Too many victims of predatory lending lack information and 
knowledge about loans and the cost of financing. This information 
must be disclosed in a fair, simple, and uniform way in order to 
discourage and prevent predatory lending schemes and to reduce 
the number of subprime loans that end in default. 

Preventing predatory lending should not mean the end of 
subprime loans. Subprime loans should be available to those who 
genuinely understand the risk and responsibilities of these mort-
gage loans. 

And I yield back the balance of my time, Mr. Chairman. 
Chairman NEY. Mr. Hinojosa from Texas. 
Mr. HINOJOSA. Thank you, Chairman Ney. I thank you and 

Chairman Bachus, Ranking Members Waters and Sanders for call-
ing this joint hearing on the subprime mortgage lending industry 
in the United States. I have waited too long to pass up this oppor-
tunity to be able to express my thoughts. 

I represent a congressional district in south Texas comprised 
mostly of Hispanic Americans, a district that is one of the poorest 
in the country and that suffers from a staggering 13 percent unem-
ployment rate. I hasten to add that the unemployment rate was 21 
percent when I first took office in 1997, and I am proud to have 
played a role in reducing that rate substantially. 
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I tell you this because my constituents, based on their ethnicity 
and the poverty rate in my district, statistically are the recipients 
of subprime loans. While they tend to make less money annually 
than most of their fellow citizens around this great country, they 
tend to have to pay more for their mortgage rates due to predatory 
lenders, higher closing fees, higher interest rates or closing costs, 
which in some cases include required life insurance to pay off home 
mortgages. 

So we are here today to discuss possible solutions both in the 
loan origination process and the secondary market for subprime 
mortgage loans to eliminate abusive mortgage lending practices. I 
think that all of us on the committee likely agree that loan-flipping 
rules need to be tightened to ensure that mortgages are not refi-
nanced to a point where almost all the equity is stripped from the 
house. And I think that we can also agree that assignee liability 
must be adjusted as necessary. 

One of the most difficult issues that we need to address today is 
the issue of preemption. Should we preempt State laws addressing 
subprime lending? Should we let the Office of the Comptroller of 
the Currency, the Office of Thrift Supervision, and the National 
Credit Union Administration decide this issue, or should we let the 
issue be resolved by the judicial branch? 

I personally want everyone on this Committee and in this room 
to know how important this issue is to me and to my community. 
Let me assure you at this point that I understand the difference 
between a subprime and a predatory lender. The Hispanic commu-
nity has been targeted and significantly wounded in the past by 
predatory lenders. However, some of these lenders have paid their 
fines, and they are trying to make amends. 

Chairman Ney and Chairman Bachus, as we move forward on 
this issue of protecting homeowners, preventing abusive lending 
while preserving access to credit, including subprime lending, I 
hope we can continue to work on a bipartisan basis as you have 
allowed us to do today by having an equal number of witnesses se-
lected by the Majority and by the Minority on each panel. It gives 
me a great feeling of pride to know that both sides of the aisle have 
been given an equal say on the makeup and the direction of this 
hearing. And with that, I yield back the balance of my time. 

Chairman NEY. I thank the gentleman. 
[The prepared statement of Hon. Rubén Hinojosa can be found 

on page 81 in the appendix.] 
Chairman NEY. Mr. Ford. 
Mr. FORD. I will be very brief, Chairman. Thank you. Thank you, 

Mr. Bachus, and to Ms. Waters and Mr. Sanders. 
I join all of my colleagues in wanting to work with both Chair-

man Bachus and Chairman Ney to try to find a bill that in a lot 
of ways reconciles—I have read some of Mr. Brown’s testimony and 
even my friend Steve Nadon’s testimony and the rest of the testi-
mony. I hope that we can work through in a way that will help us 
to actually bring light to the title of today’s hearing, preventing 
abusive lending while preserving access to credit. 

I was not here—forgive me for not being here, Mr. Chairman—
when Mr. Watts spoke. I imagine he spoke eloquently about the 
importance of financial literacy. I can only hope at some point we 
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here in this Congress will take a serious and meaningful look at 
how we might be able to introduce financial literacy classes into 
our education, particularly at a young age, at perhaps even elemen-
tary and at the middle school level. 

All has been said that needs to be said on this issue in terms of 
curbing abusive lending practices, and I join my colleagues in 
wanting to do that. I also join those on this committee who have 
an open mind on the issue, who want to work through the dif-
ferences that may exist and find a way to ensure that we can end 
the patchwork of laws, or I should say patchwork of issues, that 
lenders across the country or national lenders have to face going 
State by State. 

With that being said, Mr. Chairman, I am happy to yield back 
the balance of my time. 

Chairman NEY. I thank the gentleman. 
Chairman NEY. Mr. Sherman of California. 
Mr. SHERMAN. Thank you, Mr. Chairman and Ranking Members, 

for holding these hearings. 
Subprime lenders are naturally the target of bad individual in-

stances. After all, they make higher-risk loans on worst terms than 
those available to those with perfect credit. And then sometimes 
they go badly, and you find a need to foreclose. 

What doesn’t happen is a focus of congressional hearings on the 
19 out of 20 or the 95 out of 100 who, in the absence of a subprime 
loan, would not be able to obtain or retain their home. Subprime 
lending is important even if it is hard to picture what would hap-
pen without it. 

We need to provide, I think, national standards. The consumer 
will benefit from the fairness and protection of good protective ef-
forts to prevent predatory lending. And there is a tendency for 
those of us who focus on consumer rights to think that every con-
sumer protection, no matter how numerous, no matter how intri-
cate, no matter how many different versions in the 50 States and 
one each for the cities of Santa Monica, West Hollywood, and 
Berkeley, not to mention a few other cities, should be adopted, and 
more consumer protection means consumers are more protected, 
when, in fact, that kind of intricate consumer protection means 
that we give up the efficiency and the competition that also bene-
fits consumers. The idea that all of the industry is all fighting for 
an opportunity to make loans, while annoying to those of us who 
watch television and see your ceaseless commercials, shows that 
there is competition for the opportunity to make these loans even 
to those without perfect credit. 

It was suggested by one of my colleagues that one of the possible 
ways that this gets resolved is in the judicial branch. I can’t think 
of a worse thing for either lenders or borrowers, although that is 
what is happening now. That is to say, you get a highly complex 
and unclear series of statutes at all the various States and local-
ities, and then trial lawyers looking for an opportunity to find ei-
ther a substantial or an almost frivolous violation. And I would 
hope that, instead, we would have clear and strong consumer pro-
tections and without draconian penalties for the most technical of 
violations. But hopefully with clear standards there won’t be any 
unintentional technical violations. 
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But in our effort to have national standards, we should not sink 
to the lowest common denominator. I will evaluate bills based upon 
whether the average American is getting more protection, and that 
means that in some areas, some local statutes that I like may be 
preempted, but that will be the cost of providing protection to 
places and communities and Americans that are not getting any 
protection at all. 

I note that Representatives Ney and Lucas have introduced the 
Responsible Lending Act. This is a good step forward. It is not a 
perfect solution. That is why we have a very large committee to 
look at that proposal provision by provision. 

So I look forward to preemption not as a step down, but as a step 
up in the average amount of consumer protection provided to 
Americans, and at the same time enhancing the amount of com-
petition and the amount of efficiency that national lenders can pro-
vide to consumers. 

I yield back. 
Chairman NEY. I thank the gentleman. 
Chairman NEY. Ms. Lee from California. 
Ms. LEE. Thank you, Mr. Chairman. I also want to thank you 

and our Ranking Member Maxine Waters for holding this hearing; 
and also just mention that my community also is faced with the 
issue of predatory lending. In fact, this is one of the most impor-
tant issues in northern California. So I am pleased that we are dis-
cussing this today. It is really time for this committee to turn its 
attention to this issue and work together towards eliminating these 
very abusive and what really should be, I think, illegal practices. 

I also believe that national standards should be the floor, not the 
ceiling, and we should not in any way preempt local laws or State 
laws that really are working. 

Senior citizens, one population of people, are especially vulner-
able to these what I really call loan sharks. And I think it is about 
time that we make sure that we look at efforts to protect our senior 
citizens and their hard-earned resources that they have put into 
their homes, and not subject them to these varied abusive and ille-
gal practices. 

So I thank the Chairman for this hearing. I look forward to the 
testimony, and I yield back the balance of my time. 

Chairman NEY. I thank the gentlelady. 
Chairman NEY. Mr. Baca from California. 
Mr. BACA. Thank you very much, Mr. Chairman, for allowing me 

to say a few words. I know that I am not a member of this com-
mittee, but I appreciate the joint hearing and your leadership and 
our Ranking Member Maxine Waters, who has always been an out-
standing spokesperson for minorities and the disadvantaged 
throughout her time. 

First, let me thank all the panelists for appearing here today. I 
look forward to hearing your testimony on issues that are very im-
portant to the Hispanic community and low-income community, 
and to many of my constituents in San Bernardino County, where 
our Chairman has his mother that lives in that area, in Fontana. 

The issue today is predatory lending. Between 1995 and the year 
2000, Hispanics accounted for about 16.3 percent of new owner-oc-
cupied homes. Today, there are over 4 million Hispanic home-
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owners throughout the Nation. The subprime market plays an im-
portant role in increasing the access to home ownership for His-
panics, especially for those with inconsistent credit history. His-
panic families remain 76 percent more likely to receive a subprime 
mortgage loan than white families. That is why predatory lending 
practices that often occur in subprime lending industries are so 
troubling, as indicated; illegal practices. 

Our committees in Congress must look at protecting all con-
sumers from such abusive lending practices. That means helping 
consumers learn how to protect themselves through effective—and 
I state through effective financial literacy programs and making 
substantive changes in HOEPA, but we must be careful to do so 
without adversely affecting the ability of minorities and others to 
receive affordable credit. 

Again, I look forward to hearing your testimony and learning 
more about these important issues. 

Thank you very much, Mr. Chairman, for having me join here. 
Chairman NEY. I thank the gentleman. 
Chairman NEY. Are there any other Members who have an open-

ing statement? 
I want to thank the panel for your patience and indulgence, but 

I think you can see from the amount of people that showed up and 
the amount of opening statements, that people have a passion for 
this issue, and it is important for all the Members to have their 
say as this opens and begins. 

Again, I want to thank Chairman Bachus for chairing this with 
me. And we will begin with the first witness to be introduced by 
Chairman Bachus. 

Chairman BACHUS. I thank the Chairman. 
I would first like to reiterate what you said. The broad interest 

in the subject, I think, tells us we are all concerned about preda-
tory lending practices, and we also realize the importance of the 
subprime market. 

We have got an outstanding first panel. Mr. Pickel, welcome 
back. You were here just a few months ago testifying. Welcome, all 
of you. 

It is my privilege to introduce a fellow Alabamian. Rob Couch is 
the Chairman of the Mortgage Bankers Association. Before I read 
his resume, I thought he was just a typical good old Alabama good 
old boy; although he headed up an institution, collateral mortgage, 
which is in New South Federal Savings Bank, which is the largest 
thrift in Alabama, a-billion-and-a-half-dollar institution. What I did 
know about Rob is that he graduated magna cum laude and 
summa cum laude from Washington and Lee, and that he clerked 
for Lewis Powell, an associate judge of the Supreme Court. So he 
has both practical and intellectual abilities. And I appreciate your 
testimony before the committee, and welcome. 

Mr. COUCH. Thank you, Congressman. 
Chairman NEY. If you can yield for a second, we are going to in-

troduce the rest of the panel. Also, I have to leave for 15 or 20 
some minutes. So it is not that you are starting and I am leaving; 
I have a meeting that I cannot get out of in the Capitol, and Con-
gressman Bachus will chair. 

Let me introduce the rest of the panel, and we will begin. 
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Also, A.W. Pickel is the President of the National Association of 
Mortgage Brokers, and the President of Leader Mortgage Company 
and Mortgage Banker Broker Company headquartered in Lenexa, 
Kansas. The Kansas Association Mortgage Brokers named Mr. 
Pickel Broker of the Year in 1999. 

Allen Fishbein is the Director of Housing and Credit Policy with 
the Consumer Federation of America. The federation’s membership 
includes more than 285 organizations throughout the country with 
a combined membership exceeding 50 million people. Before joining 
the federation, Mr. Fishbein was the general counsel for the Center 
for Community Change, where he specialized in issues pertaining 
to the expansion of responsible lending and banking services for 
low-income households and communities. 

Mr. George Brown is the senior vice President of Self Help, a 
community development financial institution dedicated to helping 
low-income borrowers to buy homes and build businesses. Today 
Mr. Brown is also representing the Coalition for Responsible Lend-
ing, a group of over 80 organizations and 120 financial institutions. 
The coalition was formed in response to the large number of abu-
sive home loans that threaten vulnerable residents of North Caro-
lina. 

Also, Mr. Thomas Miller is the Attorney General of the State of 
Iowa. He is serving his sixth 4-year term, having been elected in 
1978. Mr. Miller has served continuously as Attorney General for 
over 25 years except for one 4-year period when he was in private 
practice as a partner of the Des Moines office of Fergrey and 
Benston law firm. 

And the last panelist is Steven Nadon. He is Chief Operating Of-
ficer for the Irvine, California-based Option One Mortgage Corpora-
tion, a subsidiary of H&H Block, Incorporated. In this role he over-
sees the company’s origination business as well as the internal 
lending operations. He has more than 25 years of experience in 
mortgage banking, real estate and financial services. 

And, of course, Congressman Bachus introduced Mr. Couch. 
With that, we will begin. Thank you. 

STATEMENT OF ROBERT C. COUCH, CHAIRMAN, MORTGAGE 
BANKERS ASSOCIATION 

Mr. COUCH. Thank you, Congressman. 
Good morning. Today I speak to you in my capacity as the Chair-

man of the Mortgage Bankers Association. On behalf of our 2,700 
member companies, I want to thank you for giving us the oppor-
tunity to share our views. 

I first want to applaud your foresight in addressing this issue 
and including us in this discussion. The mortgage banking industry 
is vital to the Nation’s economy. We provide the capital that makes 
it possible for families to build, own, or rent their homes. Our com-
mitment to creating new financing tools has helped to create and 
sustain the recent historic surge in home ownership. Today more 
than two out of every three American families own the homes in 
which they live. The vitality of the housing finance sector has been 
a critical pillar of our economy. 

I also want to make it clear up front that the Mortgage Bankers 
Association denounces abusive lending practices in the strongest 
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possible terms. Abusive lenders hurt not only borrowers, but also 
the vast majority of ethical and reputable lenders. We believe that 
to achieve real, long-lasting solutions to the predatory lending 
problem, however, we must concentrate on three areas: First, by 
devoting more resources to aggressive enforcement of the existing 
consumer protection laws; second, by expanding consumer edu-
cation; and finally, by simplifying the complex mortgage loan proc-
ess. 

The best defense against unscrupulous lenders is an educated 
consumer operating in a competitive marketplace. Nothing short of 
that will suffice. I am here today, however, to share NBA’s con-
cerns with the proliferation of State and local laws that are meant 
to address abusive lending. 

In recent years the mortgage banking industry has greatly ex-
panded its efforts to reach families who traditionally lacked access 
to credit. Many innovative credit options have made it possible for 
millions of low- and moderate-income families to build their fam-
ily’s wealth through home ownership. In 2001, for example, minori-
ties accounted for about 32 percent of first-time home buyers, up 
from only 19 percent as recently as 1993. The Federal Reserve 
Board’s Governor Gramlich calls this a true democratization of 
credit. These achievements did not occur by happenstance, but as 
the result of many years of industry advancement and market in-
novation. 

As we explore the possible solutions to the problems of predatory 
lending, we need to understand the structure of today’s mortgage 
industry. Mr. Chairman and members of the committee, it is not 
your father’s credit market anymore. Most home buyers don’t bor-
row their mortgage money from the reserves and deposits at their 
local savings and loans. Today we have a massive nationwide sec-
ondary market that purchases home secured loans and provides the 
capital for the most efficient mortgage system with the lowest rates 
in the entire world. 

By our estimates, in 2002 over 75 percent of all U.S. residential 
mortgages were converted into securities, securities that usually 
find their way into the secondary mortgage markets. This is an as-
tounding number. But there is one crucial ingredient for this na-
tional market to function well: Those involved in the market must 
be able to efficiently transfer capital across all regions of the 
United States. 

Unfortunately, this crucial ingredient is under attack today. In 
their zeal to protect our more vulnerable consumers, State and 
local governments are passing far-reaching laws that are creating 
a confusing and fragmented mortgage market. Over the past 3 
years, more than 28 States have enacted different antipredatory 
lending laws, and there are a myriad of additional bills pending as 
we speak. 

We have already begun to see examples of how this muddled 
patchwork of laws has scared away reputable lenders, stifling the 
flow of capital to many deserving communities. We must stop abu-
sive lending, but we should not throw the baby out with the 
bathwater. We must protect the efficiency of this finely tuned enor-
mously productive national system as well. 
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Industry participants are in agreement; we need a national sin-
gle standard that will bring order to the bewildering fragmentation 
of our mortgage market. 

I also want to warn against a disturbing trend toward the confu-
sion of subprime lending with predatory lending. The so-called 
subprime market serves a group of borrowers who would otherwise 
have little or no access to credit. This is a good and important serv-
ice. We can make loans to these consumers through innovative fi-
nancing options that were not available as recently as 20 years ago. 
This is an important point, because in the end these laws will hurt 
those consumers who most need the hand up that access to innova-
tive credit can give. 

Thank you for the opportunity to appear before the committee. 
I look forward to answering your questions. 

Chairman BACHUS. [Presiding] Thank you. 
[The prepared statement of Robert C. Couch can be found on 

page 101 in the appendix.] 
Chairman BACHUS. Mr. Pickel. And what we are going to—and 

Mr. Couch did a good job of it—to actually try to restrict yourselves 
to the 5 minutes. I have been advised that the hearing has to wrap 
up at 1:30, and I think we have a second panel, so we are going 
to try to hurry this along. 

STATEMENT OF A.W. PICKEL, III, PRESIDENT, NATIONAL 
ASSOCIATION OF MORTGAGE BROKERS 

Mr. PICKEL. Good morning, Chairman Bachus and other mem-
bers of the committee. I am A.W. Pickel, as I was introduced, Presi-
dent of the National Association of Mortgage Brokers, and Presi-
dent of my own company, Leader Mortgage Company in Lenexa, 
Kansas. 

Thank you for inviting NAMB to testify today on issues sur-
rounding abusive lending practices and the importance of pro-
tecting future and current homeowners in America. NAMB is the 
Nation’s largest organization exclusively representing the interests 
of the mortgage brokerage industry and has more than 16,000 
members and 46 State affiliates. Mortgage brokers spend a signifi-
cant amount of our time with consumers so that they have a better 
understanding of each step of the home buying process. 

I want to commend all of you for your leadership on this issue, 
as NAMB believes that discussing these issues is the key to pre-
vention and abusive lending tactics. I also want to thank you for 
including NAMB in the series of predatory lending roundtable dis-
cussions that you have held over the past few months. We appre-
ciate your continued efforts to provide a forum in which interested 
parties can discuss these issues in an effort to protect consumers. 

Abusive lending practices strip borrowers of home equity and 
threaten families with foreclosure, therefore, destabilizing commu-
nities. That is not good. NAMB seeks to rid the industry of any un-
scrupulous actors that prey on vulnerable homeowners. We support 
efforts to expose abusive lending practices and combat abusive tac-
tics. These efforts cannot, however, cut off consumer credit access 
or inhibit the mortgage finance industry from working with con-
sumers throughout the home-buying process. 
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NAMB believes that some of the barriers to fair lending include 
addressing the lack of consumer financial education, insufficient 
enforcement of existing laws, and the need for industry self-regula-
tion. 

Since mortgage brokers originate more than 65 percent of all 
mortgages in this country, brokers are in a unique position to pro-
vide education about home ownership to consumers. Earlier this 
year, NAMB introduced a new consumer education program called 
‘‘Are You Prepared to Head Down the Road to Home Ownership?’’ 
This program provides potential home buyers from inner city and 
urban populations with basic information to help them make in-
formed choices and to avoid abusive lending tactics when buying a 
home. Our NAMB Web site also provides consumers with informa-
tion on the mortgage process, including completing applications, 
down payments, refinancing, loan programs, and many other mort-
gage-related issues. NAMB also supports the many industry efforts 
and congressional efforts to address financial literacy among con-
sumers. 

On the issue of enforcement, State and Federal regulators should 
better enforce existing laws as a way to eliminate a great deal of 
abusive lending practices. The mortgage industry is heavily regu-
lated now by Federal fair lending, consumer protection, and fraud 
laws, but the perpetrators often ignore these laws and go 
unpunished for their violations. This current lack of enforcement 
creates an environment that abusive lenders continue to cultivate, 
and therefore victimize consumers. NAMB believes that industry 
self-regulation can play an integral role in efforts to combat abu-
sive lending practices. We believe residential loan originators who 
work directly with home buyers should be educated, honest, and 
nothing short of professional. 

In 2002, NAMB introduced its Model State Statute initiative on 
licensing, prelicensure education, and continuing education require-
ments to protect consumers and ensure originator competency. 
Throughout this effort, NAMB seeks to have individual State stat-
utes enacted that require prelicensure education, background 
checks, and to mandate continuing education requirements for all 
residential loan originators in an effort to protect consumers. 
NAMB believes that such an initiative will serve to help reduce the 
incidents of abusive lending and improve the overall competency of 
the industry. 

NAMB is also leading an industry effort to create a nationwide 
registry of all mortgage originators and companies. NAMB sup-
ports a Federal registry of all loan originators. We believe a nation-
wide registry will give mortgage industry professionals an avenue 
to report unscrupulous actions by other professionals and help to 
police itself and eliminate bad actors from its ranks. Also, as a re-
quirement of NAMB membership, all members—our members sub-
scribe to NAMB’s Best Lending Practices Guidelines and NAMB’s 
Code of Ethics. 

I would like to briefly touch on the issue of subprime lending. 
There has been widespread confusion as to the term ‘‘subprime’’ 
and ‘‘predatory,’’ as many reports of unfair lending are alleged to 
have come from subprime loans. 
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Subprime loans are offered to consumers with a credit history 
that would not permit them to qualify for the conventional loan 
market. The great majority of subprime lending today results in 
benefits to consumers at reasonable, appropriate risk-based prices 
for consumers who may have no other option to credit. Efforts to 
address abusive lending tactics must be carefully considered so as 
not to completely restrict these homeowners from getting the loans 
they want for the homes they have or they need. 

In conclusion, I do want to say that NAMB is deeply troubled by 
the continued reports of abusive lending practices in the mortgage 
industry, but combating abuse calls for a comprehensive strategy, 
one that employs the most effective tools available to the regu-
latory, legal, and educational communities. All participants in the 
lending community must maintain the integrity of our credit sys-
tem and thwart participants that do not honor these systems. 

Thank you for the opportunity to testify. I will be happy to an-
swer any questions that you might have. 

Chairman BACHUS. Thank you. 
[The prepared statement of A.W. Pickel III can be found on page 

212 in the appendix.] 
Chairman BACHUS. Mr. Fishbein. 

STATEMENT OF ALLEN J. FISHBEIN, DIRECTOR OF HOUSING 
AND CREDIT POLICY, CONSUMER FEDERATION OF AMERICA 

Mr. FISHBEIN. Good morning, Chairman Bachus and Chairman 
Ney and Ranking Members Sanders and Waters. It is a pleasure 
to be here, and we appreciate the invitation you extended to Con-
sumer Federation to participate in these important hearings. 

As you noted, CFA is a national federation of some 300 consumer 
groups that works on behalf of the consumer interest and rep-
resents over 50 million people. 

Predatory lending, exploitive lending to financially unsophisti-
cated borrowers, occurs in all aspects of consumer credit, such as 
auto finance, credit cards, and short-term installment debt. How-
ever, the explosive growth of predatory and abusive practices in 
mortgage lending has deservedly received much attention in recent 
years. This is understandable. Home ownership is the single most 
important instrument used by Americans to build wealth. However, 
the positive contributions of the home mortgage finance market are 
undermined when home owners are lured into loans with terms 
that are not beneficial to them, often as the result of abusive prac-
tices by so-called predatory lenders. 

Predatory lending has been a disturbing part of the growth in 
the subprime component of the conventional mortgage market 
which has grown substantially over the past decade. It has been es-
timated that borrowers lose about 9.1 billion dollars annually to 
predatory lending practices. And further, while home ownership 
nationwide has reached record levels, research indicates that 
subprime loans—the subprime loan market in combination with 
predatory practices—are contributing to a record high home fore-
closure rate. 

My testimony focuses on four areas that should be of concern to 
members of both subcommittees, and helps explain why predatory 
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lending has become a serious national problem, and I will just sum-
marize them here. 

First, there has been a tremendous transformation in the struc-
ture and operation of mortgage lending; whereas once mortgages 
were mostly made by deposit-taking institutions, today most mort-
gage lending is conducted by nonbank financial institutions. 
Whereas in the past more rigorous regulatory oversight and con-
sumer protections were in place for these deposit-taking institu-
tions, changes in the law have not kept pace with changes in the 
marketplace. Nonbank institutions are less supervised than deposi-
tory lenders, not subject to regular on-site examinations, for exam-
ple, and as a result the nonbank lending oversight is largely com-
plaint-driven. So the burden has fallen on the consumer to try to 
foster compliance. 

This has opened up opportunities for abusive practices to occur 
merely because they are less likely to be detected. This is certainly 
not to suggest that there aren’t problems with predatory lending 
with banks and depository institutions, because these problems 
have been documented, and they also include problems with the af-
filiates and subsidiaries of banking institutions as well. 

The second key point I make in my testimony is about the emer-
gence of a dual mortgage delivery system, one for prime borrowers 
with particular products for them largely focused on middle- and 
upper-income households, and another one specializing in 
subprime, government-insured and manufactured housing, which is 
largely directed to low-income and minority communities. 

Third, as a result of these changes in the delivery system, 
subprime lending is disproportionately concentrated to minorities 
and to low-income households and communities. This is particu-
larly true for the home refinance market. One study I cite in my 
testimony found that while 25 percent of home refinancings were 
subprime, this figure jumped to 50 percent for African American 
households and over 30 percent for Hispanics. The study also found 
that these disparities increased—which is counterintuitive—with 
income, so that for higher-income African Americans and higher-in-
come Hispanics, the disparities are actually larger than they are 
for low-income segments of the market, resulting in the fact that 
upper-income African Americans are more likely to have a 
subprime loan than lower-income whites. 

The differences in these disparities are not explained by risk 
alone. Certainly the research suggests that. One of the key factors 
is the absence of mainstream lenders in this home refinance mar-
ket in many areas. And as a result, research suggests that a sig-
nificant number of subprime loans are made to borrowers who 
would qualify for cheaper loans. For example, Fannie Mae found 
that up to 50 percent of borrowers in the subprime market could 
qualify for cheaper loans. And other research suggests that the 
subprime market is not as efficient as it can be, and some bor-
rowers are paying more than the credit profile would otherwise in-
dicate, which is an example of opportunistic and inefficient pricing 
that is existing in the subprime market. 

The fourth point is that high rates of subprime foreclosures 
should be of particular concern because they are so concentrated, 
and they can have devastating neighborhood effects. High fore-
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closure rates for subprime loans may also be an indication of the 
‘‘smoking gun’’ of predatory lending. Nationally between one out of 
every five and one out of eight subprime loans is seriously delin-
quent and in foreclosure, and in States like Ohio the subprime fore-
closure rate could be 12 times higher than it is for prime lending. 
This is disturbing because in these situations it harms not only the 
individuals, but it can have a destructive effect on whole neighbor-
hoods. This subprime foreclosure wave could be very similar to the 
wave of FHA foreclosure we saw in the 1960s, which destroyed too 
many communities. 

The smoking gun——
Chairman BACHUS. Mr. Fishbein, if you could. 
Mr. FISHBEIN. I will just conclude by saying that subprime lend-

ing may be the smoking gun of predatory lending. We find that 
subprime loans go into default much more quickly, as little as 1-
1/2 years after they have been made, suggesting that these loans 
were not affordable at the time they were made. 

And I will just conclude by saying that existing law is not ade-
quate to correct all these problems, and that we need improve-
ments to existing Federal law, not the least of which would be tight 
restrictions on the financing of points and fees as well as other im-
provements to the Home Ownership and Equity Protection Act to 
reflect the conditions that exist in the current marketplace. 

Thank you very much. 
Chairman BACHUS. Thank you. 
[The prepared statement of Alan Fishbein can be found on page 

142 in the appendix.] 
Chairman BACHUS. Mr. Brown. 

STATEMENT OF GEORGE BROWN, SENIOR VICE PRESIDENT, 
SELF HELP, ON BEHALF OF NORTH CAROLINA COALITION 
FOR RESPONSIBLE LENDING 

Mr. BROWN. Mr. Chairman, Chairman Bachus, Chairman Ney, 
and Ranking Member Waters, it is a pleasure to be here to discuss 
this problem of predatory mortgage lending. And I speak on behalf 
of Self Help and the Coalition for Responsible Lending, but I also 
speak with a deep personal conviction that predatory lending dev-
astates communities and with great certainty that these organiza-
tions that I represent have an approach to the problem that is 
workable and fair. 

As a nonprofit community development lender, Self Help is dedi-
cated to helping low-wealth families buy homes, build businesses, 
and strengthen communities. Over the past 20 plus years, Self 
Help has provided over $3 billion in financing for some 35,000 fam-
ilies in 48 States. Despite the claims of many in the industry that 
our borrowers are so risky to serve or are too risky to serve without 
practices that are considered abusive, our overall loan loss rate is 
less than 1/2 of 1 percent per year, and our assets have grown to 
over $1 billion. We know that subprime lending can be done with-
out being predatory. 

The Coalition for Responsible Lending represents over 3 million 
people through 80 organizations as well as CEOs of 120 financial 
institutions formed in response to the large number of abusive 
home loans that threaten the most vulnerable members of our 
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North Carolina communities. The coalition spearheaded an effort in 
1999 to enact market-based—let me repeat—market-based, com-
mon-sense State legislation to protect borrowers from predatory 
lending practices. This legislation passed almost unanimously and 
has been successful in protecting both borrowers and the vibrancy 
of the subprime lending market. 

From the beginning, coalition members and the industry trade 
associations agreed on two fundamental principles: First, we would 
not rely on disclosures. In the blizzard of paper involved in home 
loan closings, even the well-educated borrower can fail to under-
stand the fine print in documents they are signing. Second, we 
would not ration credit by attempting to cap interest rates. We be-
lieve that risk-based pricing—in fact, Self Help has done it since 
we created—since we started making subprime loans almost 20 
years ago. Loans with higher risk should be paid for through high-
er interest rates, but not through exorbitant upfront fees or back-
end prepayment penalties. With risk captured in the rate, a subse-
quent lender can always refinance a borrower out of a loan that no 
longer reflects that borrower’s risk, if it ever did. No one can rescue 
a borrower from a loan that has been inflated through financing of 
exorbitant fees. 

From these two principles came a fairly simple solution: Stop ex-
orbitant fees, and encourage lender compensation to be reflected in 
interest rates. 

Recent research clearly shows that North Carolina law is having 
its intended effect. Borrowers continue to have access to a wide va-
riety of competitively priced loans from a wide variety of lenders. 
At the same time, creditor lending has declined significantly. It 
looks like the dirty water got out, but the baby lived. 

The best research in North Carolina law was recently completed 
by the Center for Capitalism at the University of North Carolina 
in June of this year. Using the largest and most comprehensive 
available database, the UNC study found that subprime lending 
has continued to thrive in North Carolina after the passage of the 
law. In fact, subprime lending to borrowers with poor credit actu-
ally has increased by 31 percent, and subprime lending to buy a 
home increased by 43 percent. Surely the North Carolina law has 
not dried up credit. 

The UNC study found that the North Carolina law, in addition 
to protecting access to capital and to credit, also protected bor-
rowers from abusive loan terms. Prepayment penalties dropped by 
72 percent, in stark contrast to nearby States. In addition, the re-
search suggested that fewer borrowers are being steered to more 
expensive subprime loans when they could qualify for prime loans. 
Simply, put the North Carolina law is weeding out the bad loans 
while preserving the good. 

While North Carolina was the first State in the Nation to pass 
strong antipredatory lending legislation, others have followed in 
the footsteps and have found new ways to address upfront fees and 
other abusive practices. In fact, just this year North Carolina 
learned from these States and amended its predatory lending law 
to include open-ended loans within its coverage. 

States are in the best position to respond to the challenges pre-
sented by predatory lending for at least three reasons: First, many 
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of the bad actors involved in predatory lending are State-chartered 
entities. Second, region evaluation in real estate markets requires 
different solutions to predatory lending. Loans in North Carolina 
may need different protections from those in Utah. Finally, irre-
sponsible lenders can invent new abusive practices virtually over-
night, and States can react much more quickly than the Federal 
Government to these changes. 

We urge you, however, we urge you to partner with States and 
provide meaningful protection for the Nation’s homeowners. Con-
gress should make Federal text a floor upon which States can build 
instead of a ceiling beyond which no State can protect its own citi-
zens from abuse. 

In opposing a broad preemption, we stand alongside——
Chairman BACHUS. Mr. Brown, if you will wrap up. 
Mr. BROWN. Will do—among all 50 States Attorney Generals and 

State bank supervisors. At the end of the day, this is federalism 
at its best. Whether legislature, lender, or advocate, we must stay 
focused on the important goal that we all share, creating a safe 
mortgage market for all American families to get to that American 
dream. Thank you. 

Chairman BACHUS. Thank you, Mr. Brown. 
[The prepared statement of George Brown can be found on page 

83 in the appendix.] 
Chairman BACHUS. And, Attorney General Miller, we welcome 

you. 

STATEMENT OF THOMAS J. MILLER, ATTORNEY GENERAL, 
STATE OF IOWA 

Mr. MILLER. Thank you, Mr. Chairman and Congresswoman Wa-
ters, members of the Committee. Thank you for inviting me on be-
half of the Attorney Generals of America. This is a subject that I 
feel very strongly about, as do my colleagues, so it is a pleasure to 
be here. It is a special pleasure for me to look up to the wall there 
and see my friend and your former Chair Jim Leach looking down 
at me. In fact, his eyes almost seemed to be focused on me. I appre-
ciate that. 

I am going to make five points in my 5 minutes. The first one 
is a fundamental point. As you look at balancing availability of 
credit and prohibiting abusive practices, what you need to under-
stand, what we all need to understand, is the difference between 
constructive credit and destructive credit. Constructive credit is 
what we are most familiar with in the prime market, and much of 
the subprime market as well, where people borrow money, they pay 
payments over a period of time, and their equity continues to grow. 
That is the American dream. 

But there is also destructive credit, and that is really what we 
are talking about in major part in predatory lending. This is credit 
that strips the equity from the house. Instead of the equity going 
up, it goes down. And you need to target those practices. Some of 
those practices are balloon payments where the person keeps pay-
ing, but their equity doesn’t go up, their net worth doesn’t go up. 
Or, if it does, it is just so small that after 15 years they almost owe 
as much as before. Balloon payments. High loans to value loans, 
where they loan out 125 percent of the value of the property. De-
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structive credit. Flipping, where they refinance repeatedly over a 
short period of time and they go through points and charges three, 
four times. Destructive credit. Points that are way too high, and 
other fees, 5, 6, 7 percent. Destructive credit. 

So what you really need to do is target at the margin the de-
structive credit practices and let constructive credit grow. Those 
are the parameters. And that is the lesson from North Carolina. 

I want to join the chorus of those singing the praise of the North 
Carolina law. They targeted the practices that dealt with destruc-
tive credit. So what happened? The study from UNC, as Congress-
man Miller mentioned, demonstrates very well over a 4-year period 
purchase money, new purchase of homes, the value went up 43 per-
cent over 4 years, which is exactly the same increase as the South 
generally. 

Now, refinancing didn’t go up quite as much. This is what you 
would expect if you successfully targeted destructive credit. 

Incidentally, I visited with the CEO of Household Finance, and 
he told me initially they opposed the North Carolina law, but in re-
flection they thought it was working, they were lending more than 
before. They thought a few marginal players were no longer there, 
and we said that is the point, they were the ones involved in de-
structive credit. 

My second point is that there is a lot of credit, there is a lot of 
money available in this market, and that is a good thing. Through 
the new way of scoring applicants and securitization this industry, 
including in the subprime market, has grown terrifically. So there 
is at least some margin of error as we try and target destructive 
credit. 

My third point is to talk a little bit about dynamics here. This 
is an industry that has some unusual dynamics, as all industries 
do. First lending is done on a decentralized basis. There is loan of-
fices throughout the country. It can’t be managed from a national 
office; it is decentralized. Secondly, practically all of the people em-
ployed are involved in some sort of quota system or other incentive 
system. So they have got an incentive. And the third thing is they 
are dealing with a complex transition with a vulnerable population. 
So think about that. Little control from the national office, incen-
tive system, a vulnerable population. Those are dynamics that can 
cause some serious problems and in some cases have. 

Another way to look at this is opportunistic pricing. Every person 
that comes into one of those loan offices, they get scored at the na-
tional office. There is usually some sort of pyramid or a matrix that 
says this person with these characteristics qualifies for this loan at 
this percentage with this number of charges. The lender can figure 
that out. Then the question is, do they charge more than that? And 
if they do charge more than that, how much more? And how is it 
divided between the company and the employees of the branch of-
fice? Those are the dynamics that are being dealt with here. 

My fourth point is that we are making some progress in this 
area. We have done the Household case, FTC has done the Associ-
ates case. The industry has done some good things. Household is 
reforming their system, and I think in a very constructive way. 
CitiFinancial has done some good things in bringing in Associates 
and cleaning them up. Ameriquest has told me recently that they 
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don’t charge opportunistic pricing. Whatever that person scores, 
whatever they should have on their grid system, that is the price 
they get charged. 

And, finally, there is more awareness in the whole community 
about this problem, as you can tell that from the testimony. So, we 
are making some progress. 

My final point is this, to you and the other policymakers in 
Washington, and this is my final and heartfelt point: Be consistent 
with the oath of a doctor. Do no harm. Harm is being done at the 
OCC by extensive preemption of State law and State law enforce-
ment. And do no harm when you do your legislation in terms of 
preemption. The best thing we have got going now based on labora-
tories of democracy, as Congressman Watt and Congressman Miller 
said, and George Brown, the best thing we have going in this area 
is North Carolina, and that happened because the State experi-
mented with it. Don’t preempt the North Carolina law. Don’t pre-
empt other opportunities to solve this problem, because it is a com-
plex, in some ways local, problem that no matter how brilliant you 
all are and your staffs and how long you sit around and try and 
figure out what the best solution, that can’t compare with the ex-
perimentation in the States. Look at North Carolina. Please do no 
harm. 

Chairman BACHUS. Thank you. 
[The prepared statement of Hon. Thomas J. Miller can be found 

on page 159 in the appendix.] 
Chairman BACHUS. Mr. Nadon. 

STATEMENT OF STEVE NADON, CHIEF OPERATING OFFICER 
AND EXECUTIVE VICE PRESIDENT, OPTION ONE, ON BEHALF 
OF COALITION FOR FAIR AND AFFORDABLE LENDING 

Mr. NADON. First, I appreciate the opportunity to testify today 
on behalf of the Coalition for Fair and Affordable Lending, which 
I chair. I want to commend Chairman Bachus and Chairman Ney 
and Ranking Member Waters for scheduling this hearing today. 

Without question, some lenders and mortgage brokers engage in 
inappropriate lending practices that need to be stopped. Many of 
these abuses are fraudulent, deceptive, and are illegal. Enhanced 
enforcement, together with more consumer financial education and 
counseling opportunities, are needed to help prevent them. How-
ever, significant new Federal statutory requirements are also need-
ed to improve gaps or weaknesses in current law. 

CFAL believes that it is imperative that Congress promptly pass 
such new Federal requirements. H.R. 833, the Ney-Lucas bill, effec-
tively addresses many of the current law’s shortcomings. We urge 
Members to work together after this hearing to further refine H.R. 
833 as may be needed to address any additional concerns and gain 
broader bipartisan support. We want to work constructively with 
you and other interested parties to help craft fair and balanced leg-
islative proposals that can be the basis for new Federal law and 
that the full committee can act on it later next year. 

The Home Ownership Equity Protection Act of 1994, as it is re-
ferred to as HOEPA, was enacted to provide additional disclosures 
and substantive protections for certain of the highest-cost mortgage 
loans. Unfortunately, as I explained in detail in my written testi-

VerDate 0ct 09 2002 16:40 Apr 23, 2004 Jkt 000000 PO 00000 Frm 00041 Fmt 6633 Sfmt 6633 G:\DOCS\92983.TXT FIN1 PsN: MICAH



34

mony, HOEPA is seriously flawed. The advocates point out that it 
is inadequate for two reasons primarily: It applies to only a rel-
atively small portion of the higher-cost loans; and, second, that it 
fails to mandate any substantive protections that are needed to 
prevent certain abusive practices. 

The lenders acknowledge that HOEPA does not contain some re-
strictions that are needed to protect the borrowers from abusive 
practices. We also feel strongly that HOEPA is also fundamentally 
flawed because it includes unclear requirements, so lenders may 
not know what they are supposed to do; fails to provide a meaning-
ful right to cure unintentional errors; mandates unduly severe pen-
alties; and imposes liability on assignees who could not reasonably 
know of violations. 

HOEPA has the practical effect of prohibiting borrowers from 
being able to obtain legitimate nonprime loans instead of simply re-
stricting inappropriate practices. Few lenders make loans that are 
subject to this statute, and there are virtually no secondary market 
purchasers of the relatively few that are made. The HOEPA loans 
that are originated are held by portfolio lenders who are likely to 
charge an even higher price due not to the borrower’s credit, but 
due to the higher legal and reputational risks and reduced competi-
tion caused by the law itself. 

Despite its current weaknesses, CFAL believes that these prob-
lems can be solved. HOEPA can be amended to cover far more 
loans and provide significantly more protections. This can and 
must be done, however, in a reasonable and balanced manner so 
that lenders can continue to make nonprime credit available. 

My written testimony suggests a number of specific conceptual 
suggestions for amendments, which include, one, covering more 
loans by including purchase money and open-end loans, otherwise 
known as home equity lines of credit; two, adding restrictions on 
prepayment penalties; three, further limiting balloon payment 
terms and prohibitions on single-premium credit life insurance and 
similar products; four, adopting a benefit test to prevent loan flip-
ping; five, provide a meaningful right to cure unintentional viola-
tions; six is very tough language that would go after the bad actors 
who are intentionally violating the law; and, finally, enhancing con-
sumer education and counseling, including helping with the State 
enforcement, which we think can be done by charging a fee to all 
lenders on the loans that are originated which can be put into some 
sort of an education or an enforcement fund. 

Congress has failed to update HOEPA over the last several 
years, and not surprisingly, therefore, starting in 1999 with North 
Carolina, many States and localities have enacted or are seriously 
considering enacting on their own prohibitive language or laws on 
predatory lending. However, they are developing into an arbitrary 
and irrational patchwork of laws that are in some cases inadequate 
and in others unduly burdensome and costly. Moreover, federally 
chartered depositories as well as some State-chartered entities are 
being exempted from these State and local law requirements. This 
creates not only an unlevel regulatory playing field for lenders, but 
also confusion and inconsistent levels of protection for borrowers. 
Many consumers are not being adequately or equally protected by 
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these measures. In addition, the national nonprime housing finance 
market is being disrupted. 

As committee members know, housing is critically important to 
our Nation not only as home ownership, the American dream, and 
central to the welfare and stability of families and communities, it 
is vital for our Nation’s economy. And nonprime mortgage lending 
is critically important for meeting the household housing credit 
needs of the millions of Americans who are unable to qualify for 
prime mortgage credit. This nonprime market last year amounted 
to approximately $213 billion, or about 10 percent of the overall 
mortgage market. Sixty-five percent of those loans were sold into 
the secondary market and ultimately securitized. Today one of the 
major reasons why the availability of nonprime credit has rel-
atively low rates which average about 2 percent less than the 
prime rates is this securitization process. 

Securitization has provided capital from the national/inter-
national markets to fund these higher-risk loans. This has made 
mortgage credit much more available and dramatically decreased 
cost to borrowers. 

The developing patchwork of State and local laws is seriously 
hindering lenders’ abilities to continue providing nonprime mort-
gage credit that borrowers want and need. We have seen the effects 
of overreaching restrictions earlier after the nonprime lending mar-
ket shut down in Georgia due to excessive restrictions in its lend-
ing law. We are now starting to see the same market disruption 
in New Jersey, Los Angeles, and Oakland for the same reasons. 

We ask that you work on a bipartisan basis to promptly develop 
balanced and workable new Federal responsible lending rules and 
make them apply uniformly so that all mortgage lenders are gov-
erned by them and that every American borrower receives the 
same effective protections. 

In closing, let me note that I think the American people are sup-
portive of Congress acting as we suggested, as evidenced by a new 
poll that CFAL is releasing today. A press release describing the 
poll’s findings is attached for your information. 

Finally, I want to emphasize that CFAL’s members are flexible, 
we are very open to compromise and in developing a further re-
fined bipartisan proposal. We really look forward to working with 
everyone on both sides of the aisle and with yourselves and the 
consumer groups to find a final solution on this. 

Chairman BACHUS. Thank you. 
[The prepared statement of Steve Nadon can be found on page 

193 in the appendix.] 
Chairman BACHUS. Let me start out by asking this: We have 

talked about OCC and OTS and preemption and the North Caro-
lina law. Does North Carolina law, as I understand it, only apply 
to finance companies? It doesn’t apply to national banks or to 
banks? What is it? 

Mr. BROWN. Mr. Chairman, the North Carolina law was a law 
that was a consensus document, that was a consensus of all of the 
major banking operations in the State of North Carolina. And so 
the law sought to deal with a lot of the State-chartered entities 
such as the finance companies, but the law is quite pervasive. And 
the individual, both on the finance side as well as the lenders, the 
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major depository lenders, have also been a part of the regulations 
of the North Carolina law. 

Chairman BACHUS. So the North Carolina law applies to your de-
pository institution? 

Mr. BROWN. Well, it applies—it is focused principally on those 
State-chartered entities and finance—finance companies, but the 
coalition and the consensus of the local State bankers association, 
the mortgage bankers associations, et cetera, have essentially 
signed on to this legislation, to also follow the rules and the guid-
ance and the guideposts of the legislation. 

Mr. MILLER. Mr. Chairman, I have just been in court; I hope you 
are not insulted by calling you, Your Honor. I would just add that 
in North Carolina, some of the best things about democracy, seri-
ous problems addressed in a bipartisan way, addressed with the 
whole industry—practically the whole industry, including the bank-
ing industry, in and on a solution, and agreed to by most every-
body, and, as we can tell, is working as well or better than any-
thing else in the country. 

Chairman BACHUS. Okay. 
Chairman BACHUS. You know, you all’s testimony has mentioned 

that many of the abusive practices are already illegal. What can 
Congress do, say, to enhance the enforcement of the existing law 
to help stop predatory lending? 

And, Attorney General Miller, you mentioned loan flipping. And, 
in that regard, I understand a lot of unscrupulous brokers and 
lenders, to avoid the flipping restrictions, they simply modify the 
terms. So could we address that problem maybe by restricting 
modifications or either deferral fees on HOEPA loans, number one? 
Is that something that would be helpful? 

And second is that the HOEPA legislation expressly grants the 
Federal Reserve broad authority to issue regulations to restrict 
anything that is unfair, abusive, or a deceptive practice. Would 
using that authority to define loan flipping as an unfair, deceptive, 
abusive practice enhance, say, the Board’s ability to enforce and 
regulate the practices of the industry? 

Mr. MILLER. It may well do that and potentially would be very 
constructive. One of the ways to deal with flipping is the net tan-
gible benefit concept, that if there is a refinancing done in a rel-
atively short time there would have to be a net tangible benefit for 
the individual as a result of the refinancing rather than the oppo-
site, destructive credit, that I talked about. That is one concept 
that has been discussed. 

In terms of enforcement, you know, I think that there is room for 
a lot more enforcement. The problem is resources. One thing that 
was mentioned is a fund where there would be a small charge for 
each loan transaction put into an enforcement fund. That can be 
done perhaps at the State level. There is something you can do to 
provide funds to the States to enforce. 

That would definitely be helpful. I mean, we see the benefits of 
us being on the beat with the Household case, and other cases that 
we are looking at. But it is not strictly an enforcement problem. It 
is a problem that the law can be constructive in. The industry can 
do a lot to clean itself up and, as I mentioned, some of those are 
doing that. 
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I do sense sort of an irony of some people calling for greater en-
forcement as they call at the same time for preemption that would 
take away some of the important laws to enforce. There is an in-
consistency there. 

Chairman BACHUS. Thank you. We sometimes on this committee, 
after time has expired, we ask another question. I am not going to 
do that. And we are just—if somebody is answering when the 5 
minutes runs out, that is the 5 minutes. With that, Ms. Waters. 

Ms. WATERS. Thank very much, Mr. Chairman. There are a num-
ber of characteristics of predatory lending that are clearly identifi-
able. You were just asking about loan flipping, which we think is—
some of us believe to be one of the most egregious characteristics 
of predatory lending. But let me just ask about a few of these. 

Let me ask the Mortgage Brokers Association representative 
about loan flipping. Do you believe that we should just outlaw this 
practice, or put a limit on the number of times a loan can be refi-
nanced? What can you tell us about loan flipping that will help to 
get rid of the abusive practices and the harm to consumers that we 
see with this practice? 

Mr. PICKEL. Well, there is a couple of things. 
Ms. WATERS. What is our first—Mr. Crouch, is it? Mr. Couch. 
Mr. COUCH. Yes. First, your question underscores one of the real-

ly difficult parts of this debate. You have suggested that loan flip-
ping is a bad practice, and I would agree with you. 

Then we would immediately have to define loan flipping. For in-
stance, personally I refinanced my house twice in 7 months. It was 
not an abusive situation, or I don’t think it was an abusive situa-
tion. My own bank did it. In both cases I lowered my interest rate. 

Ms. WATERS. May I interrupt you and get to the kind of loan flip-
ping that I am talking about? A borrower is in trouble. They can’t 
make their payments. They are in danger of foreclosure. The lender 
says, let me refinance this loan for you. And in doing that, they 
have to pay all of the charges that are required with refinancing, 
et cetera. And this is the kind of loan where the borrower is not 
able to really pay, and they keep getting deeper and deeper into 
trouble and maybe flipped a couple of times, and still the fore-
closure takes place. That is what I am trying to get at. 

Mr. COUCH. Well, as so often is the case in these debates, dealing 
with hypotheticals makes it very difficult. My bank, we would not 
refinance someone that didn’t have a prospect for repaying their 
debt. 

Ms. WATERS. Tell me what you think is a bad loan flipping prac-
tice. 

Mr. COUCH. Well, I can describe a number of practices that——
Ms. WATERS. Just give me one. 
Mr. COUCH. An instance where someone is deceived into repet-

itively refinancing their loan for the purpose of stripping out their 
equity would be a predatory practice. It would also be illegal cur-
rently. It would be a fraudulent instance, and it would be illegal 
under current law. 

Currently there are 22 Federal statutes that govern the applica-
tion, funding approval and servicing of mortgage loans. Those laws, 
if properly enforced, would in fact take care of the vast majority of 
these situations that are oftentimes mentioned as abusive. 
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Ms. WATERS. Okay. So it is your feeling there are enough laws 
on the books, that we don’t need to do anything else, that we 
should just enforce the law? 

Mr. COUCH. Well, as I stated in my testimony, the Mortgage 
Bankers Association believes that the most effective tool for ad-
dressing issues of abusive lending are an educated consumer so——

Ms. WATERS. Okay. I have you. I understand you. What about 
balloon payments? Anybody? Should we just outlaw balloon pay-
ments? 

Mr. COUCH. Would you like me to address that as well? 
Ms. WATERS. No, you aren’t doing too good. 
Mr. NADON. Maybe I could give a little bit of an answer to that, 

at least from a lender’s perspective. There are circumstances for 
some borrowers where in my opinion a balloon payment might be 
reasonable. But for most people I don’t think that it is, because the 
amount of money that is required, it is very hard for most people 
to legitimately think that 5 or 6 years down the road they are 
going to have enough money to pay something. They won’t know 
what the market conditions are going to be. They won’t know what 
interest rates are going to be, they don’t necessarily know a lot of 
the changes in the economy or even their employment. 

So I would think we would want, at least from CFAL’s perspec-
tive, to have very tight controls on when it would be appropriate 
to have a balloon payment. I can say, though, with that, that I 
have had some friends of mine, over time that they managed hav-
ing a balloon payment on a particular property with a specific pur-
pose on the property, and they managed it very well. But they are 
more sophisticated, they had a higher income level. They really had 
a better understanding of what they were entering into. 

Mr. MILLER. And I think that is a very good point, that balloon 
payments make sense very rarely, and when they do make sense 
it is often in the prime market. It is often people that are in a very 
difficult situation. In the subprime market they very rarely make 
sense. They are almost always misleading. People don’t know that 
it is a balloon payment, and then when they are done making pay-
ments they are going to owe a huge amount of money. In the 
subprime market balloons are a very, very serious problem and 
very rarely in the interest of the consumer. 

Chairman BACHUS. Thank you. 
Mrs. Kelly. 
Mrs. KELLY. Thank you, Mr. Chairman. First of all, Mr. Chair-

man, I would like to enter into the record a letter written by myself 
and several other members of this committee to Mr. Hawke at the 
OCC. 

Chairman BACHUS. Thank you. Without objection. 
[The following information can be found on page 289 in the ap-

pendix.] 
Mrs. KELLY. Thank you. Attorney General Miller, your experi-

ence with the investigations on these issues qualifies you to ad-
dress the issue of whether or not a State Attorney General can pro-
tect consumers without the constant—and I am using this as a eu-
phemism—help from the Federal Government regulators? 

Do you agree that there is a middle ground where local perspec-
tives and practices can be respected by banking law, or do you feel 
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that the Federal Government needs to get in here and adjust what 
is being done by the States? 

Mr. MILLER. I think that the current system, up until now, 
where States and Feds enjoy a concurrent responsibility and con-
current authority is the very best one. And a good example is in 
predatory lending, where the States were doing the case with 
Household at the same time the FTC was doing the case with Asso-
ciates, CitiGroup. 

We talked a little bit back and forth as to where we were at on 
the two cases. That is a very, very healthy situation. What is being 
proposed at the OCC to effectively take the States out of the joint 
effort in basic consumer protection dealing with national banks is 
just the wrong step. I think that we provide a good service, an ef-
fective service. 

I think two viewpoints are better than one on these issues. You 
know, I couldn’t agree more with I hope what is in your letter, say-
ing that the States should continue to have this responsibility that 
we have had traditionally and I think executed very well. 

Mrs. KELLY. Thank you. I hope my letter lives up to what your 
expectation is. But I also want you to know I intend to ask Chair-
man Oxley for a hearing. I chair the Oversight and Investigations 
Subcommittee, and I would like to have a hearing on whether or 
not the OCC is setting a policy that is going to preempt State laws. 
I think we need a clear set of principles about what Congressional 
mandates are all about on this. 

I am just not sure that the OCC has followed our Congressional 
mandates. And I would like to go back to you, Attorney General 
Miller, and ask you, is it your opinion that you think that Congress 
is—that that is a good idea? Do you think that Congress ought to 
have some hearings on the OCC’s action before the OCC continues 
on with its intended course, apparently? 

Mr. MILLER. I couldn’t agree more, and please invite me back. I 
would like to come back and testify again. I think it is a very, very 
important issue. And what is being proposed is a radical change 
from what we have known, you know, throughout our Republic, 
this idea that State Attorney Generals and other State officials 
have for a long, long time enforced consumer protection laws, State 
laws, against national banks. And that has worked and worked 
very well. And what the OCC is now saying, and just think about 
this, that they can preempt certain State laws. We understand 
that. We might quarrel about which, but we understand they can 
preempt certain State laws that deal with national banks. But then 
they are saying, what State laws remain States can’t enforce. We 
can’t enforce even State laws relative to national banks, even a 
consumer credit, a routine consumer credit claim like a simple 
credit card issue, that if an Iowan came to me and wanted me to 
try and resolve this basic issue, a simple issue with a national 
bank, we couldn’t do it, according to the OCC now. 

This is just a huge change. And what I have argued in another 
context is really a dagger in the heart of Federalism, that States 
cannot even enforce State law. That is wrong and I would welcome 
your hearing and talk more and be more upset even in that hear-
ing. 
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Mrs. KELLY. Well, sir, I hope that we are able to work with you 
and be able to bring that hearing into reality. 

I want to just go very quickly to Mr. Couch and just thank you 
very much for what I believe the MBA has tackled in terms of con-
sumer financial literacy. 

I am wondering if you think we should consider beefing up the 
financial literacy programs for home buyers at HUD? 

Mr. COUCH. Well, Congresswoman, thank you for recognizing our 
efforts in this area. We, over 2 years ago, came out with our Stop 
Market Fraud Campaign. This year we translated it into Spanish. 
Tomorrow, I will be in Dearborn, Michigan, to announce the trans-
lation of the program into Arabic for the Arab community there in 
Dearborn. So thank you for that recognition. 

I will go back to what I said earlier. Consumer education, wher-
ever it may come, and I compliment the Congressman for his com-
ments earlier about the provisions in his proposed legislation in 
that regard. Consumer education empowers the consumer to take 
advantage of what is already a very competitive marketplace. 

Every Sunday morning in Birmingham, Alabama, my prices are 
run in the Sunday newspaper right next to my 30 closest competi-
tors along with telephone numbers and ways to shop us against 
each other. So if we can educate the consumer and keep the mar-
ketplace competitive, we can lick this. 

Mrs. KELLY. Thank you very much. 
Chairman BACHUS. Thank you. The order on the Democratic side 

is Mr. Sanders, Mr. Watt, Mr. Lucas, Mr. Scott and Mrs. McCar-
thy, Mr. Crowley. Those are the next ones coming up. I am just 
going down the list that I have gotten. 

Mr. Lucas, Mr. Watt and Mr. Sanders have agreed to let Mr. 
Lucas go in front of them. He has got another engagement. 

Ms. VELAZQUEZ. Mr. Chairman, I have been losing weight, but I 
am not invisible, and I have been here, and I was one of the first 
who came here for this hearing. 

Chairman BACHUS. What I will do, while he is asking his ques-
tions, I will give this list to the Democratic side and let you all 
come up with the order. 

Mr. WATT. She actually made her opening statement in front of 
me. 

Chairman BACHUS. As I say, I didn’t prepare this. But what I 
will do is I will put her ahead. I will do that, because if you all 
just tell me what is accurate, I will change it. 

Mr. CROWLEY. I was here first. 
Mr. LUCAS OF KENTUCKY. Be quiet, Mr. Crowley. 
My first question here is for Attorney General Miller. There is 

a lot of talk about net tangible benefit. How would you define net 
tangible benefit in a minute or less? 

Mr. MILLER. Well, it is a somewhat amorphous concept, as you 
suggest, and it is clear at the extremes. It is clear when someone 
refinances and gets a lower interest rate, for instance, that obvi-
ously there is a net tangible benefit. When there is a refinancing 
at a relatively short time after the previous loan, and none of the 
changes are beneficial to the consumer, and he or she ends up pay-
ing 5 or more points, obviously there is no net tangible benefit. 
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But I think the concept is, looking at destructive credit and con-
structive credit, is the consumer better off after having made the 
refinancing looking at the basic terms and the purpose of the con-
sumer? Or is the consumer without any real advantage going fur-
ther and further away into destructive debt? 

Mr. LUCAS OF KENTUCKY. Thank you. The next question 
is——
Mr. BROWN. If I may just add to that. In North Carolina, we 

looked at that as a broad spectrum. But when we look at a situa-
tion that we had in North Carolina, where a woman’s husband died 
in Vietnam and needed to have some financing and went to her 
lender and got a 13 percent loan at the time, but also 10 percent 
fees tacked on and went into foreclosure and is now renting her 
place, well, is that what is not tangible? 

I think we have to get some of the experience on the lower levels 
and begin to look at the actual effect, as my honorable colleague 
has said. 

Mr. LUCAS OF KENTUCKY. Thank you. My next question is for 
Mr. Nadon. Do you think that it is really necessary to have ex-
tended assignee liability that makes Wall Street investors and pen-
sion funds liable? Why can’t the liability buck stop with big lenders 
like you? 

Mr. NADON. Well, we don’t have a problem with it stopping with 
a big lender like us, because it is the larger lenders that are the 
ones that are doing the securitizations in the first place. The small-
er players or those sometimes referred to as the marginal lenders 
don’t really have the resources, the financial strength to go into the 
market doing the securitization themselves. So they ultimately 
wind up selling their product to maybe a company like ours or 
some of our competitors or selling them in small pools to 
aggregators who then take them to the market. 

The problem that we have seen on the assignee liability language 
is that no one has been able to draft something yet in the State 
laws that we have seen, aside from perhaps—the one that got the 
closest to getting it right I think is in North Carolina, to doing it 
in such a way that it does not scare off the capital markets. 

The good example that was in Georgia, it was sufficiently vague 
and unclear that the rating agencies, principally S&P, was not able 
to quantify the risk. And if they could not quantify the risk, they 
can’t do their job for those people that would ultimately be the pur-
chasers of the bonds. 

As a result of that, those of us that are completely dependent on 
the capital markets, Option One Mortgage is one of those compa-
nies, and one of the larger ones in this country in this business, 
we were just shut off whether we liked the law in Georgia or not. 
We could no longer lend in that State. That is the concern that we 
have with the way that the language is crafted. There is probably 
an answer in there, but it is not the one that we have had come 
out in all of the different cities and States so far. 

Mr. LUCAS OF KENTUCKY. Another question. We all know that 
mortgage brokers, they originate the majority of these loans. Do 
you think that current State laws are adequate for regulating these 
brokers? 
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Mr. NADON. No, I don’t. And that is one of the serious problems 
that we have in this country today, is that if you go from State to 
State the rules on how you can become a broker and what kind of 
requirements you have to have really do vary. So it is very hard 
to get consistency in the quality of the brokers in a State-to-State 
type basis. 

Another serious problem is that there are bad players in the 
broker industry. Unfortunately, some people are more interested in 
making money for themselves and really not caring at all what 
happens to the end borrower. But there isn’t a way for us right 
now as lenders to identify who those people are. 

So all that happens now is when we find them we cut them off. 
So we won’t do business with them anymore, and in some instances 
our company has actually gotten the FBI and the police involved 
to try to put them completely out of business. 

But when those brokers get suspended or terminated from us, 
then they just submit their application to do business with an 
Ameriquest, a New Century or a host of other lenders out there. 
And they don’t have a way that they can identify in the approval 
process that that broker is a bad player. 

And one of the things that is in the Ney-Lucas bill, which we 
like, is trying to create a national database which would allow us 
to do just that and try to create standards across the country for 
how a broker should behave. 

Mr. LUCAS OF KENTUCKY. Thank you, Mr. Chairman. 
Chairman NEY. [Presiding] Mr. Miller of California. 
Mr. MILLER OF CALIFORNIA. Thank you, Mr. Chairman. When we 

look at the recent success of the subprime market, and that is not 
talking about predatory lending, but subprime home equity loans 
have grown 66,000 in 1993 to 856,000 in 1999. That is huge. And 
when you look at the other side of the subprime to purchase homes, 
it has grown from 16,000 to 263. 

And these really benefit people who have blemishes on their 
credit rating, who have no place else to go. And this patchwork of 
State and local laws that are being developed and created by well-
intended individuals is rather scary. 

In Georgia alone, if you look at theirs, 35 companies, huge com-
panies, said they would not be able to buy on the secondary mar-
ket. Those include Freddie and Fannie. That is a huge, huge im-
pact on the market. 

I talked to one lender in California about the potential impact of 
Los Angeles and their ordinance that is being somewhat modified 
and adjusted at this point in time, and I was told that the loan vol-
ume in Los Angeles alone will decrease by 65 percent. This one 
lender, that is $600 million less mortgages for one company in Los 
Angeles alone. 

And Attorney General Miller, I am kind of partial to that name, 
so I guess I will address this question to you. Can you kind of ex-
pand on how this patchwork of laws and well-intended ideas might 
impact the overall market for subprime? And do you not see some 
consistency being required from Congress to deal with this issue? 

Mr. MILLER. First of all, I agree wholeheartedly with you that 
the subprime market has expanded dramatically in the last 10 
years. By and large that has been a very, very good thing. And 

VerDate 0ct 09 2002 16:40 Apr 23, 2004 Jkt 000000 PO 00000 Frm 00050 Fmt 6633 Sfmt 6633 G:\DOCS\92983.TXT FIN1 PsN: MICAH



43

some people, you know, want to point out that subprime and preda-
tory are different, and that is clearly right. Predatory is only a 
small piece of the subprime market. 

But you know, I am a believer in democracy, and I am a believer 
that States are the laboratories of democracy, and I don’t think the 
Georgia experience was necessarily a bad experience in this 
sense—that they appeared to go too far on assignee liability and 
created some problems of availability, so they had to pull back. So, 
you know, what did we learn from that? 

Well, we learned not to go that far. And Georgia citizens weren’t 
really impacted terribly because they made the change. That is 
how democracy works, and that is how the laboratories of democ-
racy work. We know from the discussion today that North Carolina 
has found a very, very good balance that States should look to 
emulate. 

I think working through the States and working through these 
laboratories of democracy is a very good thing. And as George men-
tioned, they can be self-corrected very easily. It is not like having 
to go through Congress and pass an act. If there is a problem, leg-
islatures can move very quickly. They did that in Georgia, and I 
think that is fine. 

I think we are learning more and more about what needs to be 
done and, in the case of Georgia, what shouldn’t be done. That is 
healthy. That is not bad. That is our Federal system. 

Mr. MILLER OF CALIFORNIA. Laboratories of democracy is one ar-
gument. We recently went through the argument with Freddie and 
Fannie as an example of how do you develop programs and, under 
that umbrella, the products that can be immediately put into the 
marketplace. And you are dealing with major lenders here who are 
trying to lend to every State in the Union and every community 
and county within those States. 

And when you have each city coming up, Oakland having their 
own, Los Angeles having their own, Pittsburgh having theirs, some 
other State having theirs, don’t you think there is going to be a 
dramatic impact on loan availability to consumers and consistency 
for consumers? Does not that impact those individuals who are, you 
know, having difficulty sometimes qualifying for subprime? Doesn’t 
that impact the market overall? 

Mr. MILLER. If I can respond. I don’t think so, because, you 
know, look at the statistics you just cited, this enormous growth in 
the subprime market while all of those things were going on. I 
have less sympathy, and maybe it is because of my perspective of 
localities doing separate statutes. 

Mr. MILLER OF CALIFORNIA. But these changes have been recent. 
Georgia was 2002. A lot of them are this year even. So it is not 
going back 10 years. 

Mr. MILLER. North Carolina is 40 months ago, and other changes 
have taken place as well, and it hasn’t choked it off, and I don’t 
think it will. And the point is where it does the market really gets 
involved and says, okay, we are not going to play there. So then 
the locality or the State has to change the law. That is part of the 
democratic process. 

And with this overwhelming amount of money that I referred to 
in the subprime market, you know, there is some margin for error. 
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There is margin for give. I am not concerned that people are not 
going to be able to get loans that should get loans because of this 
experimentation and this give and take. 

Mr. NADON. If it would be appropriate for me to enhance some 
of the comments, because I actually agree with some of the things 
that Mr. Miller is saying. But the challenge for us is that we had 
the Georgia experience, where we all—all of the good lenders had 
to pull out because of the way that we fell into the secondary mar-
ket. That access got shut off to us. 

That is going to happen again here at the end of this month in 
New Jersey. They have enacted—I think it is November 27th that 
it goes into effect. And under that legislation, the rating agencies 
have a similar issue to the one that they had in Georgia. 

Our company alone is lending approximately a billion dollars a 
year in the State of New Jersey. About 60 to 70 percent of that 
business is going to go away as soon as that law goes into effect. 
So I would just say that there is consequences that we have to 
think through before we enact such legislation. 

Chairman NEY. Thank you. Mr. Sanders, I am going to let you 
advise me who is next. 

Mr. SANDERS. You are passing this buck to me? 
Chairman NEY. Yes, sir, officially. 
Mr. SANDERS. Thank you, Mr. Chairman. Let me direct my re-

marks, if I might to Mr. Miller, Mr. Brown and Mr. Fishbein. 
The real discussion here is whether or not States and cities have 

the right to protect consumers. My understanding is there are 
about 20 States in this country, and 20 localities who have passed 
strong anti-predatory lending consumer legislation. 

My understanding is that in your own State of North Carolina, 
according to the Coalition for Responsible Lending, the North Caro-
lina anti-predatory lending law saved homeowners $100 million in 
its first year alone. So my question to you is, if the United States 
Congress takes what seems to be a rather Draconian action and 
says 20 States who elect their own Governors and Attorney Gen-
erals, who have passed legislation, we are wiping you out, 20 cities, 
we are wiping you out, we know better than you, what is the im-
pact on North Carolina and in other States? What does this mean 
for consumers, and who is behind this? Who is hurt by this Federal 
action? Who benefits? 

Why don’t we start with the Attorney General? Mr. Miller. 
Mr. MILLER. Well, consumers don’t benefit in those 20 States. It 

would be incredibly sad to have North Carolina develop that law, 
building a consensus within their financial community, having it 
work and work well for 40 months now, consumers being saved I 
think you mentioned a hundred million dollars, for Congress to 
come in and say, well, we know better, that is too strong a law. 
And I think all of the proposals are far short of North Carolina, I 
think it would be wrong for Congress to decide that North Carolina 
law, even though it works and we know it works, it is the best in 
the country, the people of North Carolina can’t have that, because 
for some reason we want uniform authority throughout the coun-
try. 

What Congress should do, if they wanted to act, in my opinion, 
is basically enact the North Carolina statute as the national stand-
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ard and make that a floor. Let the States experiment further. If we 
can find something better than North Carolina after a few years, 
come back and do that. That would make the most sense. 

And, as I say, it is not going to impact credit. Where credit is 
impacted, there is a pushback. Where people, where a large num-
ber of people can’t get credit, there is a pushback, there is a change 
in the State law, a change in the ordinance. It is self-correcting out 
there. 

Mr. SANDERS. I agree with you, and I think it would be out-
rageous for the United States Congress to take away what so many 
States and municipalities have done. Mr. Brown and Mr. Fishbein. 

Mr. Brown, do you want to comment on that? 
Mr. BROWN. Yes. I have to echo what Mr. Miller said. In North 

Carolina, if the North Carolina law had not been in place, we 
would have continued to see an erosion of the position, the finan-
cial wealth and the stripping would have continued. So that we 
have estimated, as we said before, about $9.1 billion you have stat-
ed that we see lost as a result of the predatory practices. That 
number would continue to escalate. 

Mr. SANDERS. So you are saying consumers will be substantially 
harmed? 

Mr. BROWN. Consumers would be substantially harmed, and all 
levels of consumers. The interesting thing, if I may say that we are 
looking at, sometimes when we are looking at this market, the 
mortgage market as a global marketplace, and that we are con-
cerned about its impacts in certain areas of secondary markets, et 
cetera. 

But we have to begin with the homeowner, and we have to begin 
in looking at ways in which we can quickly address the issues that 
arise in our localities. And to take away that, this is a laboratory 
of democracy, this is pure democracy, period, which is no labora-
tory. And we cannot lose that. I absolutely agree with Mr. Miller. 
If there is going to be a national law and there is a floor, North 
Carolina has the example what that floor ought to be. 

Mr. SANDERS. Congratulations on your work. Let me ask Mr. 
Fishbein. 

Mr. FISHBEIN. I want to agree with the remarks by Attorney 
General Miller and Mr. Brown. I would just add that some see 
what has happened in the past years with State legislation as 
somehow a negative outcome, when in fact I think it has been a 
very positive one. Because States have been experimenting and de-
veloping and addressing some very complicated issues, and they 
have the ability to respond and change, and the proper balance is 
emerging. 

What I suspect you will see over time is that when the right bal-
ance is struck, you will see more and more States enacting very 
similar types of laws, whether it be North Carolina or others. 

Secondly, we don’t think this is an either/or situation. I think it 
is correct to say that the Federal regulation can be improved and 
establish certain minimum requirements. If those are good require-
ments, that will probably act as a disincentive or deterrence from 
States feeling a need to address the issue. But if there are par-
ticular issues in their State that are not addressed by Federal law, 
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there certainly should be a continuing opportunity for States to 
regulate in that area. 

Mr. SANDERS. Thank you very much. Thank you, Mr. Chairman. 
Chairman NEY. Mr. Scott of Georgia. 
Mr. SCOTT. Yes, sir. Thank you very much, Mr. Chairman. I ap-

preciate that. I wanted to add two lines of thought. First one is on 
financial literacy. I certainly appreciate the comments that all of 
you have on both sides of this for the need for financial literacy, 
and, of course as I mentioned earlier, we certainly want to thank 
Chairman Ney for incorporating our financial literacy bill in the 
main bill. 

We have got several components of that, one of which is the toll-
free number, the grants to the States, setting up the local advisory 
predatory lending committees. 

So far we have about $50 million incorporated through Federal 
funding for our efforts. I wanted each of you to kind of respond how 
you, or what resources that you could bring to assist us in that ef-
fort. My colleague, Congressman Ford, mentioned our effort to ex-
pand this financial literacy to our K through 12, with an amend-
ment that I offered with Mrs. Biggert, Judy Biggert. We did just 
that, initiating $5 million initially, and securing another $80 mil-
lion through the Securities and Exchange Global Research Fund. 

Financial literacy takes money. It takes support, and I know that 
one or two of you mentioned your support for that. Could you give 
us some specific ways which you in the private sector could add to 
assist us in funding these financial literacy programs as a joint 
function with the public and private sector? 

And the other question I want to have, because I know I got my 
5 minutes, is in addition to the financial literacy, once we have got 
that into the bill, there is another contentious issue here, which we 
have touched upon, which is the preemption issue. And I come 
from Georgia. We are the laboratory of everything. We have not 
been as successful as North Carolina, but we have been in there 
punching. 

And as a State Senator, I helped to author the first bill in re-
sponse to Fleet Finance coming in and using our usury laws, which 
we put licensing and that sort of thing on. I was very concerned, 
because I was one of the authors of the Georgia Fair Lending Act, 
in which the Office of the Comptroller of the Currency came in and 
ruled on the assignee liability, and I felt at that time that the as-
signee liability was going to bring some serious issues. I think we 
can learn from the Georgia experience and how to craft this legisla-
tion to do two things, carve out the role for the Federal Govern-
ment. Instead of preemption, which I do not agree with, I think you 
are absolutely right, I think there is a role for the States. I think 
they are unique. Each State has it own characteristics. And coming 
from a State legislature, I know the value of being able to be on 
the ground responding to that. 

But I think through the assignee liability issue that the Office 
of the Controller of Currency brought up comes the role of the Fed-
eral Government, and that is to set the national standard. If we 
had set a national standard for assignee liability, that would have 
been a guide that we could have used in Georgia to avoid the whole 
thing. 
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Perhaps we can come up with a national standard on balloon 
payments, on some of the other definitions that we have. I would 
like to get your take on those two points. One, your support in 
bringing resources to help us with our financial literacy program 
as an ongoing basis. 

And, thirdly, your response to the State preemption issue and 
the necessity of carving out a role on our developing a national 
standard on those issues. 

Mr. NADON. First, on the educational part, that is something that 
we really believe strongly in, that in the long term the real an-
swers to most of these issues rest in education, consumer edu-
cation, improving financial literacy. Because we strongly believe 
that if people really do understand the terms of anything they are 
entering into, if they know what questions to ask, and they know 
when a good answer and a bad answer comes out, they are prob-
ably not going to get themselves in as much trouble. 

So we think that is very important. So there are a number of 
things that we do, and we actually sponsor Jump Start, among 
other things, which is a program that goes through K through 12, 
where we are actually giving money and sending people out to start 
educating kids when they are going through that part of their life 
on some of these financial matters that they never hear about in 
high school or in college. 

We have also got an Option One Mortgage University that we 
have got off the ground now that works across the country to edu-
cate brokers, and we are going to expand it to get out to the aver-
age consumers. We are now talking with Fannie Mae to partner 
with them to do it across the country and with the MBA to help 
do things across the country on a more national scale with all of 
us contributing dollars to try to make it happen. 

We are working with the Fannie Mae Foundation to try to find 
more ways that we can get better informational tools in the hands 
of the borrowers at the time that they apply with us, not before 
they are ready to sign loan docs, but when they are first getting 
an application in the system, so that they can know places that 
they can go to get better information. 

So we are very focused on the educational part. And if I can just 
take a couple of seconds just to give a different point of view on 
the preemption part or the State versus the locality or State versus 
national. 

One of the concerns that we have if we allow all of the States 
or cities to craft their own legislation is that I will have a neighbor 
some day who lives right down the street from me, because we are 
right on the border between my community, Laguna Niguel and 
Dana Point. And Dana Point may have a law that is different from 
the one Laguna Niguel has. And simply by virtue of buying his 
house four doors farther down the street and across the street from 
us, he may not have as much protection as I will have, if Laguna 
Niguel crafts a better law. We have a serious concern about that. 

It is interesting to note that in the North Carolina law, which 
I believe there is a lot of very good qualities in the North Carolina 
law, the people that crafted it, in my opinion, I think were very 
well intended and pretty well educated. Martin Eakes is someone 
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I happen to have a lot of respect for. I think they did a really nice 
job. 

But I think they have got preemption in there with localities, if 
I am right. So they are saying to the cities you cannot come in and 
write a new rule in one of our cities in North Carolina that is going 
to supersede what we do in the State. And I think the reason be-
hind that is, maybe the same reasoning that we are saying on a 
national scale, we think it should be a national law versus every 
State or city doing something. 

Mr. PICKEL. Mr. Scott, I can speak for NAMB and tell you that 
because we are so close to the consumer with 16,000 members, we 
will do everything we can to take education to the streets. We have 
already done a course called, Are You Prepared to Head Down the 
Road to Home Ownership? It is in English and in Spanish. It is de-
signed for that borrower who is a first time homeowner or home 
buyer who really doesn’t know where they are going. 

So we are committed to helping educate people to know really 
what they are getting into. The other thing I would like to com-
ment on, there is another aspect of financial literacy, and that is 
making sure that the people who are there, you know whom you 
are dealing with. 

There was a comment earlier that characterized mortgage bro-
kers I believe somewhat unfairly as being the people who are get-
ting people into these home loans that are predatory, and I don’t 
think that is the case. 

NAMB has worked, I can’t tell you in how many States, I believe 
it is 20 States, where we have tried to get the Model State Statute 
initiative in there, where we want licensure, education, 
prelicensure, continuing education, and a registration. We believe 
that there also ought to be a national registry for all loan officers, 
because that guy that I fire for doing something wrong, I want to 
know where he goes, whether it is a mortgage banker, a mortgage 
broker, or a bank, or a credit union or wherever he goes. 

So I think the other part of financial literacy is making sure that 
the right people are doing the right things as well for our con-
sumers in the United States. 

Chairman NEY. Your time has expired. 
Mr. SCOTT. Mr. Chairman, I just wanted to make this one last 

point, and I will be through. I should have narrowed and focused 
my point a little further. But I do believe that, as one of the panel-
ists had mentioned, the possibility of incorporating some fee struc-
ture added in that could go to assist our efforts in what we are 
doing in the law itself to help us to fund those programs. 

And I think that that—is that true? 
Mr. NADON. That is true. CFAL believes it is a very creative way 

that the industry might actually be able to contribute. And we 
know that funding for some of these things, educational, even en-
forcement, can be difficult in States or cities these days. So we are 
saying let us pony up some of the money for that out of every loan 
that we fund. We are not sure how it is administered, but we know 
we can bring some money to the table to help the process. 

Mr. SCOTT. That is what I wanted to see if we could not explore, 
Mr. Chairman, as we move forward with our financial literacy bill, 
a way for the private sector to help us. Thank you. 
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Chairman NEY. Thank you. I would also want to submit for the 
record, several groups have contacted the committee to ask their 
statements be submitted for the record. Therefore, without objec-
tion, the statements of America’s Community Bankers, American 
Land Title Association, Consumer Mortgage Coalition, the Credit 
Union National Association, as well as a study by Michael Statton 
of the Credit Research Center on the effects of the North Carolina 
predatory lending law will be entered into the record. 

[The following information can be found on pages 330, 334, 392, 
418 and 446 in the appendix.] 

Chairman NEY. I would also note, and I am going to make my 
questions very brief, and if I can get some brief answers, because 
we have another panel that has yet to come. I think it has been 
a good healthy discussion today. 

Mr. Pickel, I just wanted to focus, with a brief answer if I could, 
what is the critical difference of the State registry versus the na-
tional registry, in your opinion? 

Mr. PICKEL. Well, the reason we would like a national registry 
is we want to track the guy if he goes State to State. Several States 
have a registry. In fact, in Kansas we use the Model State Statute 
initiative. We license both loan officers, if they are a mortgage 
banker or mortgage broker. We require continuing Ed. 

We just feel like if we have a national registry similar to the one 
that NASD, our self-regulating organization, we would like to fol-
low that model. Currently, we feel like that could take the bad ac-
tors out of the business, just like on the mutual fund situations 
going on right now. You can find those guys and you can get them 
out. 

Chairman NEY. I know that there was a case of a guy that did 
hideous things, and he went to another State and did them. And 
unless that State had a good registry and you are able to catch 
them right when they came in, if you don’t have a national registry 
you are just not going to catch a person that keeps going place to 
place. So I was wondering if you thought it was a critical part. 

The other question I have is for the Attorney General. In your 
testimony, Attorney General, you made the point that North Caro-
lina law has reduced access to predatory lending, not access to ap-
propriate lending. And I wondered if you could talk a little bit 
about how you came to that conclusion, and is there any study to-
wards it? 

Mr. MILLER. Yes, there are, Mr. Chairman. In fact, I was—it was 
previewed by Congressman Miller, who talked about the UNC 
study. The UNC study is, I think, the best study, the most com-
prehensive study of the North Carolina situation. 

Chairman NEY. If I could, Mr. Attorney General, the other point 
I want to make now, in fairness, not to wait for your answer, is 
that there have been arguments because of the law, in fact, people 
have scaled back the amount of credit available, therefore there is 
less credit available to people. 

So that is why I wondered about your conclusion. 
Mr. MILLER. Exactly. And the study indicated that as to pur-

chase money transactions for homes, buying the home for the first 
time, over a 4-year period North Carolina lending went up 43 per-
cent, which is at exactly the same as the rest of the South. 
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On refinancing, they may have dropped off a small amount. But 
we would argue that that would be natural, that at the margin if 
destructive debt is being eliminated, there would be somewhat less 
financing. And that would be a good thing if it was the financing 
that was destructive. There is, I don’t think, any suggestion by 
anybody, Congressman Watt and George Brown would know better 
than I, that there is a dearth of credit in North Carolina, that 
there is a problem with subprime lending not being available. I 
don’t think there is any indication of that. 

And the North Carolina study indicates that probably it was tar-
geted to do exactly what it did, not harm constructive lending, but 
to limit, at least at the margin, destructive lending. 

Chairman NEY. Do you think it was different than what Georgia 
did, because, as you know, Georgia had to come back and undo a 
few things, especially in assignee liability. 

Mr. MILLER. It was different in terms of assignee liability. And, 
you know, I think—I am a great believer in the concept of labora-
tories of democracy. The States are laboratories of democracy. 

We learned a lot about what should be done in North Carolina. 
Georgia, you know, probably pushed assignee liability too far. We 
have learned something from that, and we really should be in-
debted to both States, because we learned a lot from both States, 
and that is how our system should work at the State level. 

Chairman NEY. I also think really, coming from the State house, 
originally in the State Senate in Ohio, and being 

very—obviously I am for home rule and States rights, but I think 
if you had asked me 15 years ago about standards, I would have 
said we were going after preempting the States. Things have 
changed so much in the United States that now what happens in 
Georgia affects the rest of the country and what happens in North 
Carolina or Ohio. 

That is why I look more towards the discussion, at least, of a na-
tional standard; whereas things were pretty well set, I think tech-
nologically in the way we operated in the United States 15 some 
years ago, that, you know, the fact that we didn’t even have inter-
state banking in the State of Ohio until around 1988 or 1989. 

So I just think a national standard is—more of a national stand-
ard than a total, you know, preemption of the States, I think a lot 
of things have evolved to at least that is a discussion point these 
days. 

Mr. MILLER. That is certainly a worthwhile discussion. What I 
suggest in that regard is that the best system we know is North 
Carolina. If you wanted to have national legislation parallel North 
Carolina, because that has worked best, but don’t preempt the 
States. Let the States experiment around the edges as well. 

But I think if North Carolina is as good as we think, most States 
wouldn’t change it, wouldn’t change much. If some State found a 
better way to do it, you could come back in a few years and make 
that part of the national standard. I think that is the best way to 
balance the two realities that you just described. 

Chairman NEY. Thank you. 
Mr. COUCH. Congressman, I was just going to follow up, with all 

due respect to General Miller. The statistics that he keeps talking 
about on the edges, if you look on page 19 of the UNC study, which 
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by the way was funded by Mr. Brown’s group, the drop in North 
Carolina in the seven quarters following enactment of the statute 
was 20 percent in subprime refinances according to that study. 

Now, there are others that suggest that it was much greater 
than that. We at the Mortgage Bankers have extrapolated that. 
That works out to be about $300 million of loans that weren’t made 
to 4,000 borrowers. So it is important to read the entire study, I 
think, and all of the studies that are out there regarding North 
Carolina. 

Mr. BROWN. Well, Mr. Chairman, if we really honestly look at 
the study from top to bottom, the reduction of some of the refi-
nances, mortgages, I think, again, is not just hitting at the perim-
eter or the fringes, it is hitting at the problem that we want to ad-
dress in America, period. That is to provide that the incidents of 
predator lending practices naturally, when we are talking about 
flipping and other equity stripping features, tend to be right at that 
particular aspect of refinancing. 

And the law, a very balanced law with fundamental, massive, 
unanimous statewide participation said, and it shows from the 
study, that we have gotten rid of situations that could turn up like 
the woman I have talked about before, where we are putting at 
risk homeowners who could, through the added-on fees and flipping 
of mortgages, might wind up in a very serious foreclosure situation. 

So we have not dried up credit, it has increased. We have re-
duced by 72 percent prepayment—loans that are being made with 
prepayment penalties. Almost in my view, wiped it out. The UNC 
study, one of the best, has shown us that we have done exactly 
what the law intended to do. 

Chairman NEY. Thank you. 
Ms. Velazquez. 
Ms. VELAZQUEZ. Thank you, Mr. Chairman. Mr. Brown, do you 

have any suggestions as to how this committee can resolve the 
issue of assignee liability in a way that protects the consumers and 
allows companies who purchase loans on the secondary market the 
ability to still be successful? 

Mr. BROWN. That is a tough question for a newcomer like me. 
However, let me take a crack at it. It is very clear that the funda-
mental issue of assignee liability has to be there to protect the 
homeowner whose mortgage is being purchased and who has to be 
in a position to defend situations in which there arose a predator 
lending practice. We have got to have that. 

The extent to which we can look at other examples in the Fed-
eral Government, in the consumer lending area, to begin with, the 
SEC’s holder, in due course holder provisions, to be able to look at 
things such as safe harbors and how we begin to fashion, if we 
think it is prudent, certain caps or assignee liability provisions. 
These kind of things are not done overnight. 

To the extent that we are starting here today, we would love to 
work with you and begin to fashion ways in which we can come up 
with provisions that—Georgia, in their desire to get into predatory 
lending, saw that the road that they took in one level was not the 
right road and came back and changed that, through the way in 
which it ought to be, local, local provisions and local government. 
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So we think there are some things we can look at. Some exam-
ples come from this whole issue of assigning liability. It is not un-
common, period. And I am sure, as many customers say in the 
mortgage lending business, it is there. We can fashion ways to do 
it that will protect the consumer and will not provide an oppor-
tunity for raiding agencies to say that it is going to impact the li-
quidity of the secondary market. Done every day. We have got to 
take a look at how we can address it in this particular area. 

Ms. VELAZQUEZ. Thank you. Attorney General Miller, what are 
the failures in lender due diligence and quality control you have 
seen in the predatory lending cases you pursued, and how have 
they exacerbated the abuses that you prosecuted? 

Mr. MILLER. I think the best example and the most unfortunate 
example of assignee responsibility or lack of responsibility is the 
FAMCO case, which was the worst case of predatory lending we 
have seen at the national level. And Lehman Brothers did the 
securitization there and were sued over that and held liable, at 
least in part, for their responsibility there. 

It seems to me that on assignee liability you need to avoid the 
extremes. You need to avoid the extreme of making it too difficult, 
too risky, for the investment banking firm. You can do things like 
limit the liability to the amount lent, not have them be responsible 
for concepts like net tangible benefit, which I admitted were some-
what amorphous. 

On the other hand, you need to avoid the idea that they have no 
liability at all. They should have to do some due diligence. If they 
know that they are dealing with a crook, or a bad operator, and 
they go ahead and securitize anyway, they should have to take re-
sponsibility for that because, again, FAMCO is the example. They 
were able to perpetrate their fraud and their harm much more dra-
matically because they could securitize. 

Ms. VELAZQUEZ. Thank you. Mr. Fishbein, beyond stopping pred-
atory lending, could you give us your opinion as to how anti-preda-
tory lending laws help responsible lenders better serve minority 
and low income communities? 

Mr. FISHBEIN. Well, I think the—as I have indicated in my testi-
mony, subprime lending is so heavily concentrated in minority 
areas that it can cause particular problems in its own right,and 
what anti-predatory lending laws do, if they have the proper stand-
ards in place, is that they help to weed out and curb the worst 
practices. They help ensure that borrowers are getting into loans 
that are affordable, and therefore are less likely to go into fore-
closure, which can have devastating effects on those families and 
their neighborhoods, and good protections we think is very helpful 
to the marketplace, results in better subprime lending occurring, 
and ultimately takes out some of the worst abuses that are bring-
ing down the very purposes that they are intended to serve. 

Ms. VELAZQUEZ. Thank you. Thank you, Mr. Chairman. 
Chairman NEY. Thank you. 
Mr. Watt. 
Mr. WATT. Thank you, Mr. Chairman. I will be quick. I just want 

yes or no answers. Is there general agreement that the North Caro-
lina statute is better than the Home Ownership and Equity Protec-
tion Act of 1994? 
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Mr. MILLER. Yes. 
Mr. BROWN. Yes. 
Mr. COUCH. No. 
Mr. PICKEL. No. 
Mr. WATT. So we have got two on the end that don’t agree. 
Okay. Is there general agreement that if Secretary Hawke’s regu-

lations go into effect, that the Home Ownership and Equity Protec-
tion Act would take precedence over the North Carolina law insofar 
as Federal institutions are concerned? 

Mr. COUCH. National banks, yes. 
Mr. WATT. National banks. 
Mr. FISHBEIN. Let me go a little further than that, because the 

Controller has had a very aggressive form of preemption that he 
is proposing that would actually affect State chartered operating 
subsidiaries of national banks, and to that extent it would actually 
preempt State enforcement in that area as well. State chartered in-
stitutions would be preempted from having State laws apply to 
them. 

Mr. WATT. Okay. Is it true that you all think that we need a 
hearing on that, on the proposal? 

Mr. FISHBEIN. Yes. 
Mr. WATT. I yield back, Mr. Chairman. 
Chairman NEY. Thank you. And next would be Mr. Meeks. 
Mr. MEEKS. Thank you, Mr. Chairman, and let me see if I can 

do this, maybe not as quick as Mr. Watt, but quickly. 
I guess I will just ask this first of Mr. Pickel and Mr. Couch. It 

seems that very few prime lenders charge prepayment penalties, 
but the majority of subprime lenders do. 

My question is if that is the case, doesn’t it make it more difficult 
for people to improve their credit rating in a few areas to access 
better rates? 

Mr. COUCH. I would probably debate with you the issue of do pri-
mary lenders ever charge prepayment penalties. We actually have 
products that we offer where if you are willing as a consumer to 
accept a prepayment penalty we will offer you a lower interest rate 
on your loan. 

It is an advantage to consumers. We also, on occasion, will allow 
consumers to finance closing costs at the front end of the loan, and 
pay us back, in essence, through a slightly higher interest rate on 
the loan. 

And the only way that works is if you have some assurance that 
the cash flows are going to continue for long enough to repay that 
loan, if you will, and prepayment penalties are a way of doing that. 

It is important to point out we are also a commercial lender, and 
this year we will do a billion and a half dollars worth of commercial 
loans, multifamily, shopping centers, office buildings, those sorts of 
things, in virtually every, I can’t think of an exception, in every 
loan, and these are sophisticated borrowers that we are lending to. 
In every loan we have a yield maintenance provision. If it is a fixed 
rate loan, we have a yield maintenance provision, in essence, a pre-
payment penalty. So it is not on its face an unconscionable term. 

Mr. PICKEL. Sir, I think as brokers we sell the products that the 
lenders offer us. The prepayment penalty can always be bought 
out. I can tell you that in my own company a lot of times we will 
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buy that out. I think the prepayment penalty can help do what Mr. 
Couch said. It can ensure the lender of a certain rate of return over 
a certain period of time. But our goal is to help the consumer, al-
ways has been. And what we really want to do is—I can tell you 
a number of instances where we have taken people out of subprime 
loans and put them into a conforming loan once they have got their 
credit back on track. 

So if the prepayment penalty helps us to get a lower rate at the 
beginning for that consumer, then we like that. But we want the 
consumer to know what they are getting into. We want to tell them 
what it is, we want to tell them how long it lasts. We want to give 
them an option not to have it if they don’t want it. 

Mr. FISHBEIN. Congressman, if I can just comment on that. When 
you consider that a significant part of the subprime market is com-
prised of borrowers who would qualify for cheaper loans, so says 
Freddie Mac and Fannie Mae, then prepayment penalties are actu-
ally even more pernicious than that. 

They are actually hooking people into paying on top of the higher 
interest rates they are already paying with back-end fees that in 
many cases that they were not aware of when they find out that 
they could qualify for a cheaper loan. 

Mr. NADON. If I might be allowed to just add one comment to 
that. We do a lot of business with Fannie and Freddie over the 
years. Freddie was one of the biggest buyers of our bonds over the 
last 5 or 6 years, and they have done extensive due diligence on 
the loans that we produce. We are a nonprime originator, and their 
conclusion was that a small percentage of the loans, when you 
looked at the complete file, would have actually passed their auto-
mated underwriting engine. On a FICO score basis only, yeah, but 
there is a lot of other requirements that the prime loans have that 
are not part of the loans that we are originating. And because our 
borrowers didn’t have 2 months of cash reserves, they were looking 
for more cash out than the prime lender was willing to do for them, 
or the guidelines would allow. 

It is things like that, that actually took most of those loans out 
of qualifying, and Freddie was able to validate that, as has Fannie 
Mae, by doing personal due diligence on our loan originations for 
the last 6 years. 

Mr. MEEKS. And I am just trying to get into how you do busi-
ness. You know, folks are saying in my district how nonprime lend-
ers usually charge unreasonably high rates and fees, and they don’t 
make loans according to people’s credit risks. 

I am just asking you, I guess, because of your company and your 
business, can you explain to me how companies like yours price on 
the base of risk? 

Mr. NADON. I am going to say it is an easy thing. It is easy to 
sort of understand the concept, but it gets more complex, obviously, 
in the doing. 

But there are several layers of risk associated to our loans, and 
unlike the prime world where the rate—you qualify, everybody gets 
that same rate. So whether you had a 780 score, 685 score, wheth-
er it was 80 percent loan-to-value or 60 percent loan-to-value on a 
prime loan, you get the same rate. 
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Ours are actually priced according to the various layers of risk. 
So our minimum loan rates start in the 5 percent range and they 
work their way up to where our average coupons on our loans, the 
weighted average interest rate charged in our loan pools today are 
mid-7 percent range. We average today roughly 150 to 175 basis 
points higher on our average products than where the prime world 
is today. And we look at factors that—each on their own is a risk 
factor, things like the loan-to-value, the credit profile of the bor-
rower, their past payment performance on a prior mortgage or 
mortgages that they have had. 

We look at what their income-debt ratios are. We look to make 
sure that they can verify all of their cash flows. For some self-em-
ployed borrowers—we have a lot of small business owners that 
come to us, and so their cash flows are not consistent because they 
are not getting a regular paycheck every week. We look at how the 
cash flows are coming through. 

We look at—all those various factors in and of themselves are 
credit components to it. And the ones that are on the low end of 
the scale—so loan-to-value is less, their debt-to-income ratio is 
lower, their credit performance is better, their past mortgage per-
formance, payment performance is better—are paying a lower rate 
than those that may have a higher debt ratio. Or where the loan-
to-value is higher means the risk we are taking is a little bit high-
er, are where those others layers of risk get started adding on. And 
that is what drives the rates up. 

So if you were to look at our credit components, not isolated one 
by one, starting at the best quality and then adding those layers 
of risk, you would see the incremental increases in the interest rate 
charged on the loan based on the credit factors. 

Mr. MEEKS. Thank you. 
Chairman NEY. Mr. Crowley. 
Mr. CROWLEY. Thank you, Mr. Chairman. I apparently have lost 

too much weight. So those—you weren’t here before, Mr. Chairman. 
Let me just ask a question that has been spinning around for a 

couple of days as I focus on this issue a great deal more. What 
product would have been available to individuals who have availed 
themselves of the subprime market had this product not expanded, 
or this market not expanded, over the last decade? Where would 
people who were able to avail themselves of getting a mortgage 
loan or getting a car loan or getting a small business loan—where 
would they have gotten that loan had they not had the vehicle of 
the subprime market to do it in? 

It is for anyone, basically. 
Mr. NADON. I can tell you from my personal experience—I have 

been in this business for a long time, almost 30 years now, and the 
way that we used to give money to these very same borrowers; they 
literally are the same people that I was lending to in 1977, 1978, 
and 1979, and I was doing it then in a finance company. And as 
recently as probably 10 or 12 years ago, the finance company rates 
could be upwards of 18 percent. So on a mortgage loan we had 
products that were priced at 18 percent with 10 points, 15-year, 
fully amortized, and that was the deal. You didn’t have any nego-
tiation on that. 
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That same borrower could come to us today on our various loan 
products and obtain a first mortgage in the 6 or 7 or 8 percent 
range, depending on the various credit criteria that they have got, 
and it could be either a 30-year fixed, it could be fixed for 2 or 3 
years and then convert to an adjustable rate mortgage after that. 
Instead of paying 10 points, our weighted average points and fees 
run around 2-1/2. 

So there has been a significant reduction in the cost of credit to 
these consumers and an increase in the kind of loan products that 
have been available to them, and that is because of the capital 
markets coming in. The securitization process has made access to 
capital for us different than it used to be, and it is more plentiful 
than it used to be. So you would have found people either going to 
a finance company with high rates or points, or going to what we 
used to call hard money lenders; those are people that frankly 
didn’t care whether you paid the loan back or not because it be-
came a rental access tool for them. They would foreclose on your 
house and use it as a rental. 

Mr. CROWLEY. Would everyone agree on the panel that there has 
been some benefit to the expansion of the subprime market? Every-
one agrees to that; is that correct? 

Mr. FISHBEIN. But at the same time, it is important to under-
stand that there are components of borrowers in the subprime mar-
ket. And as I point out, some of them would qualify for cheaper 
loans. 

Mr. CROWLEY. I would like to get to that point, too, because my 
next question is—because you, Mr. Fishbein, you point out an im-
portant issue that I think needs to be addressed as well. And that 
is an individual who applies for a loan, and instead of getting into 
the prime market, is shuffled into the subprime market. And I 
think that it is important to note, how can we—do you have any 
statistics on that or, for lack of a better word, evidence in terms 
of—a compilation of evidence to show that? Because I think it is 
important. 

If a person could have been in the subprime—could have been in 
the prime and somehow was shuffled into the subprime, that is 
wrong. I mean, if it is racially motivated or if it is because of a lack 
of education, whatever the reason may be, I think it is wrong and 
it needs be addressed; and I think it is important to build a case 
to show that. I know in my district I talked about the benefits of 
subprime lending in terms of what it has done in terms of affording 
people wealth, varying degrees of wealth depending on where they 
live. But it certainly has had some positive benefits. And you point-
ed out one that I think is certainly—to me, is a striking one that 
needs to be addressed. 

Mr. FISHBEIN. Well, my response to that is in two ways. One is, 
there is research. I mentioned before that Freddie Mac has con-
ducted, and Fannie Mae has reached similar conclusions, that 
when they run people who have obtained subprime borrowers 
through their automated underwriting systems, that these people 
would qualify for cheaper and in many cases conventional prime 
loans. And we can talk about how large a percentage or how small 
a percentage, but there is some percentage of people that either be-
cause of lack of knowledge or lack of opportunity, or because 
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subprime lending is aggressively sold to them and they may not 
have even been in the market for a loan, get into higher-cost loans 
than they qualify for. 

But, secondly, the real change in the marketplace is, now we 
have subprime lenders that are affiliated with banking institutions 
and prime lenders. I think half of the top 10 subprime lenders are 
affiliated with banks. And there is no legal requirement that a per-
son who walks into a subprime unit of one of these financial insti-
tutions gets referred to the prime unit because they qualify for 
cheaper loans. And in fact, the profit incentive is very much the op-
posite of that. 

So, in fact, it is a ‘‘buyers beware’’ market out there. And I think 
the plain fact is, a lot of consumers just don’t understand that, be-
cause in the past they felt they had to convince a lender to lend 
them money. Now, the lender is kind of peddling money to them, 
and they haven’t made that psychological adjustment in some of 
the actions they have to take. 

Mr. NADON. Although I would say that the evidence, in my opin-
ion, would show very clearly that it is a small percentage of loans 
that would actually qualify for the full guidelines. I do agree that 
some of them wind up that way that should not. And we think that 
one of the ways to cure that, to prevent that from happening, is 
to make sure that there is a process to move the borrower up. 

So like in our company, as an example, if we have people that 
come in that are qualifying for a prime-type loan, we have a com-
pany that does prime loans; one of our subsidiaries does prime 
loans. 

So we just think that there should be an incentive built into this 
system, and your rewards systems or compensation systems should 
be such that it incents the right kind of behavior which will say, 
this person qualifies for this product rather than this higher prod-
uct, so I am going to move him into this higher product. There are 
ways that you can actually put those kinds of processes in place in 
companies to ensure that things don’t happen. 

Mr. CROWLEY. As long as there is a vehicle to do it. 
Mr. MILLER. Congressman, lenders know. I mean, they score 

these people. They know who qualifies for prime. 
Mr. COUCH. Congressman, you raise a very good point though. At 

the Mortgage Bankers Association we are concerned that the effect 
of some of these laws is to drive reputable lenders out of the mar-
ketplace, thus restricting the flow. But nothing is done to handle 
or to satisfy the thirst for capital. 

There is evidence that payday lending, for instance in North 
Carolina, has expanded rapidly since the statute was put on the 
books in 1999 and 2000. That—just as Mr. Nadon says, in North 
Carolina we have seen a growth in unsecured signature loans 
which are at a much higher rate. The effective rate is about 370 
percent on a payday loan. 

You have to ask the question, is the consumer better off if they 
are driven into one of these other sources for credit. 

Chairman NEY. The time has expired. 
Mr. Crowley, I want to apologize. You must have lost a little 

weight, so I let you go over a little extra. 
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Mr. Davis is a new member, and he has gained a few pounds, 
I think. 

Mr. CROWLEY. It is a compliment. Thank you, Mr. Chairman. 
Chairman NEY. Thank you. 
Mr. Davis. 
Mr. DAVIS. Thank you, Mr. Chairman. I think Mr. Crowley still 

has a little bit of an edge on me, though. 
But let me try to focus on something that a number of the mem-

bers alluded to in their opening statements, but you have not been 
asked about a lot, and that is the prevalence of subprime lending 
in the minority community. On one hand, I suppose that disparity 
is accounted for by the obvious wealth gap that exists in the minor-
ity and the Caucasian community. But in preparing for this hear-
ing, I saw several statistics indicating that even in upper-income 
African American neighborhoods, the subprime rate is about double 
what it is in low-income white neighborhoods. Even controlling 
across class lines, in other words, there is a greater prevalence of 
subprime lending in black neighborhoods. And I want to get some 
comment from the panel on that point. 

First of all, what is the reason for that? Give me some sense of 
why there is a higher subprime lending rate in upper-income black 
neighborhoods than in low-income white neighborhoods. Does any-
body want to react to that? 

Mr. BROWN. Yes. Let me give my views on that. 
I think clearly one of the—and, Mr. Scott, I didn’t have a chance 

to comment on your proposals for financial in-house counseling. I 
think it has been the desire from some of the lenders and some of 
our not so favored lenders to target markets in which they be-
lieve—in communities in which they believe they can, in fact, offer 
a product with certain yields that are higher than they ought to be. 
And that happens to be a lot of the communities that are, regard-
less of the income strata, that happen to be low-income—I said low-
income, but minority, African American, or Latino communities. So 
there is that. 

There is clearly the issue of the steering of individuals from the 
prime market to the subprime market. 

Now, let me tell you, the marketing—and I have been there, and 
this is not just—this is empirical data here. I have been what was 
called a higher-income individual, and let me tell you, I was mar-
keted to by many mortgage bankers who were offering products 
that in my young years didn’t realize that I could perhaps go to an-
other lender and secure prime. Now, that is just me; it means I 
talked to my neighbors. And so, when you look at credit lending, 
it is not going to just be me, it is going to be those impacted, my 
friends and colleagues in my neighborhood. 

So there is—that sort of in my mind would be one of the reasons 
why you will see it in those communities. 

Mr. DAVIS. Now, let me ask you a follow-up question, or all of 
you a follow-up question based upon that. 

Under the current state of law—and I will direct this particularly 
toward General Miller. Under the current state of law in this coun-
try, is it illegal, does it violate any Federal statute that you know 
of for that kind of steering to go on? 
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Mr. MILLER. I think it would. I think it would violate some of the 
basic civil rights statutes. 

Indeed, when we did our case with Household, we had to sort of 
put together an incredible coalition of sort of a consumer protection 
division’s work plus civil rights work. Some of the issues in House-
hold came out of the civil rights division. And, of course, we were 
partnered, in addition, with the mortgage regulators, and devel-
oped a wonderful partnership. But some of that case came out of 
the Civil Rights Division, and in particular, in Arizona, which was 
one of the leaders of our group. 

Mr. DAVIS. Let me close on this observation since the time is run-
ning late. 

One thing that is apparent to me as someone who, before I came 
here, practiced discrimination law on the plaintiff’s side. There is 
a relative paucity of laws that deal with discrimination that goes 
on in the mortgage lending market. Title VII obviously doesn’t 
cover it because it is not an employment decision. Section 1981, I 
suppose there is a remedy, but a lot of litigants and a lot of plain-
tiffs’ attorneys are not well educated about Section 1981. 

In my State of Alabama, we do not have any State civil rights 
laws at all. 

So as we look at reframing our regulatory structure, one thing 
that does occur to me is that there is room to have a much more 
direct set of Federal provisions that address racial discrimination 
in the area of market lending. 

And let me close by congratulating my friend, Rob Couch, for 
being here. Rob, I would have been at your event in Birmingham 
yesterday if we didn’t have something called votes up here. But I 
want to welcome you to your new position, and thank you for the 
work you do in our community. 

Thank you, Mr. Chairman. 
Chairman NEY. I want to thank you, and I want to thank the 

panel. I think it was extremely informative. I appreciate your time 
and your indulgence on your trip here to the Capitol. 

With that, we will convene the second panel. 
Chairman NEY. Micah S. Green, President of The Bond Market 

Association; Mr. Cameron ‘‘Cam’’ Cowan, Chair of Legislative and 
Judicial Subcommittee, American Securitization Forum; Ms. Mar-
got Saunders, Managing Attorney, National Consumer Law Center; 
Professor Kurt Eggert, Associate Professor of Law, Chapman Uni-
versity School of Law; Reverend William Somplatsky-Jarman, Pres-
byterian Church USA, on behalf of the Interfaith Center on Cor-
porate Responsibility; and Mr. Frank Raiter, Managing Director of 
Standard & Poor’s. 

Thank you for attending, and we will start with Mr. Green. 

STATEMENT OF MICAH S. GREEN, PRESIDENT, THE BOND 
MARKET ASSOCIATION 

Mr. GREEN. Thank you very much, Mr. Chairman. And thank 
you for inviting The Bond Market Association to be a part of this 
hearing. 

The Bond Market Association represents the underwriters and 
dealers of fixed income securities which include the securitization 
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process. The mortgage securitization process has resulted in a $5 
trillion mortgage-backed securities marketplace. 

Essentially, the secondary market for any product exists after a 
market develops and matures. Just like in the mortgage market, 
the asset-backed market developed from assets that initially were 
all in the prime market. As the subprime lending market grew, a 
secondary market grew from that, to create efficiencies in that 
market. And as we have heard earlier, it also reduced interest 
rates and increased access to capital for many people. 

A friend of mine asked me if it would be tough to testify at a 
hearing with The Bond Market Association having been quite out-
spoken against some of the State initiatives that have come up in 
the past. And I said, first of all, we don’t like predatory lending. 

As you have heard from many before, The Bond Market Associa-
tion is in the secondary market. We are not lenders. We don’t like 
predatory lending. And we happen to believe that it is a problem 
that must be dealt with credibly and responsibly. 

Second, our position on this issue is about preserving access to 
capital for people who need it. I dare say this would be a signifi-
cantly more awkward hearing for me if the title of the hearing is, 
Why Is the Secondary Market Cutting Off the Supply of Capital to 
Your Constituents Who May Simply Not Have Stellar Credit? This 
committee and the work of this committee for many, many years 
has been about ensuring access to capital, not limiting that access. 

The predatory lending issue must be dealt with. As you heard 
from the previous panel, originators of loans have and must con-
tinue to work tirelessly to ensure lending practices are appropriate 
and protect people from predatory practices. You will hear from 
some witnesses today that believe the only way to truly inhibit 
predatory lending practices is to move the liability from the preda-
tory culprit to the investor who buys a security that among the 
thousands of loans in that portfolio contain such loans that are 
claimed to have been predatorily obtained months or years earlier 
by the originator. 

I guess I would have to agree that, as proposed by these wit-
nesses, there is no question that it would be an effective way of 
limiting predatory lending, much like that of banning motor vehi-
cles on roads to reduce speeding and other motor vehicle violations. 
It is a solution, but it carries with it unintended consequences, be-
cause just as a ban on motor vehicles would also make transpor-
tation and commerce generally much more difficult, the type of as-
signee liability supported by some would go well beyond the target 
of predatory lending. 

It would make it far riskier for participants in the secondary 
market for all subprime loans. Those risks would not be precise or 
predictable, and would result in increases in the cost of subprime 
loans to borrowers in legitimate need. It could even make uneco-
nomic the entire securitization process for these loans, given the 
additional capital that would have to be committed in putting those 
deals together. 

Numerous States have attempted to get it right and have been 
off the mark. My written testimony discusses many of those exam-
ples, like Georgia, which was discussed earlier. 
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In this national marketplace, we need a national policy that will 
truly help address the predatory lending problem and do so in a 
way that minimizes the law of unintended consequences. Legisla-
tion is needed to provide an important balance of tough policy on 
predatory lending and a clear national policy on how the secondary 
market should play a role in that process. 

And, in closing, Mr. Chairman, I would just add to the comments 
that Congressman Scott and others on the panel have talked about, 
financial literacy. The Bond Market Association through its founda-
tion, The Bond Market Foundation, is very pleased to sponsor a 
program called tomorrowsmoney.org, which is a Web site geared to-
ward basic financial literacy targeted to women, young people, and 
the Hispanic community. It talks about savings and investments, 
but far earlier than savings and investment, it talks about the 
basic building blocks of learning how to save and budget and live 
a normal life with financial responsibility. We have geared that 
program to targeted communities, and we would look forward to 
working with this committee in trying to help promote further fi-
nancial literacy in this area. 

Thank you, Mr. Chairman. 
Chairman NEY. Thank you. 
[The prepared statement of Micah S. Green can be found on page 

153 in the appendix.] 
Chairman NEY. Mr. Cowan. 

STATEMENT OF CAMERON ‘‘CAM’’ L. COWAN, ESQ., CHAIR, LEG-
ISLATIVE AND JUDICIAL SUBCOMMITTEE, AMERICAN 
SECURITIZATION FORUM 

Mr. COWAN. Thank you, Chairman Ney, for holding this hearing 
and for the opportunity to testify today on the role and importance 
of securitization. 

I am a partner with the law firm of Orrick, Herrington, and Sut-
cliffe. Within Orrick, I serve as the Managing Director of Finance 
Practices and am a member of the firm’s executive committee. I am 
also a member of the American Securitization Forum’s executive 
committee, and I chair the American Securitization Forum’s Legis-
lative and Judicial Subcommittee. 

The ASF, an affiliate of the The Bond Market Association, is a 
broadly based professional forum of participants in the U.S. 
securitization market. ASF members include investors, issuers, un-
derwriters, dealers, rating agencies, insurers, trustees, servicers, 
and professional advisors working on transactions involving 
securitizations. For the last 16 years, my law practice has focused 
on structured finance or securitization. My knowledge of subprime 
and predatory lending generally comes from the perspective of the 
secondary market, and my testimony today will focus on the 
securitization process, the growth of the industry, and the many 
benefits securitization brings to consumers, issuers, and investors. 

Securitization is the creation and issuance of debt-like securities 
or bonds whose payments of interest and principal derive from cash 
flows generated by separate pools of assets. It has grown from a 
nonexistent industry in 1970 to $6.6 trillion as of the second quar-
ter of 2003. 
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Financial institutions and businesses of all kinds use 
securitization to immediately realize the value of cash-producing 
assets. These are typically financial assets, such as loans, but can 
also be trade receivables or leases. In most cases, the originator of 
the assets anticipates a regular stream of payments. By pooling the 
assets together, the payment streams can be used to support inter-
est and principal payments on debt securities. When assets are 
securitized, the originator receives the payment stream as a lump 
sum rather than spread out over time. 

Securitized mortgages are known as mortgage-backed securities, 
while securitized assets—that is, nonmortgage loans, or other as-
sets with expected payment streams—are known as asset-backed 
securities. By making it easier for mortgage lenders to sell their 
loans into the secondary market, mortgage-backed securities create 
efficiencies in the mortgage industry that are passed on to bor-
rowers in the form of lower interest rates and more readily avail-
able credit. Issuers of mortgage-backed securities also benefit from 
a lower cost alternative to raising funds in the capital market. In-
vestors gain, too, as mortgage-backed securities generally are a 
low-risk liquid investment. 

Securitization reflects innovation in the financial markets at its 
best. Pooling assets and using the cash flows to back securities, al-
lows originators to unlock the value of the liquid assets, and gen-
erally provides consumers lower borrowing costs at the same time. 

Mortgage-backed securities and asset-backed securities offer in-
vestors an array of high-quality fixed-income products with attrac-
tive yields. The popularity of this market among issuers and inves-
tors has grown dramatically through the last 30 years. The success 
of the securitization industry has helped many individuals with 
subprime credit histories obtain credit. Securitization allows more 
subprime loans to be made because it provides lenders with access 
to capital in an efficient way for them to manage risk. 

It is possible that the various State and local efforts to curb pred-
atory lending could increase the cost to subprime borrowers and 
dramatically reduce the opportunity of local subprime markets to 
access the national capital market. Moreover, secondary market 
purchasers of loans, securitization vehicles, financial inter-
mediaries, and investors are not in a position to control origination 
practices, loan by loan. Regulation that seeks to make a police force 
of these secondary market participants through unlimited or vague 
assignee liability will only succeed in driving them from investing 
in the subprime market. 

The problem of predatory lending clearly needs to be addressed 
by legislative action, but only after careful consideration of the full 
range of public policy issues. The challenge is to curb predatory 
lending without limiting the ability of subprime borrowers to ob-
tain loans. 

The secondary markets are a tremendous success story that have 
helped democratize credit in this country. Well-intended, but ill-
considered State and local regulation in this area could do much 
harm. For this reason, the American Securitization Forum respect-
fully urges this committee to consider Federal legislation in this 
area and legislation that will provide a reasonable safe harbor from 
assignee liability for secondary market participants. 
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Thank you again for this opportunity to testify today. 
Chairman NEY. Thank you. 
[The prepared statement of Cameron L. Cowen can be found on 

page 117 in the appendix.] 
Chairman NEY. Ms. Saunders. 

STATEMENT OF MARGOT SAUNDERS, MANAGING ATTORNEY, 
NATIONAL CONSUMER LAW CENTER 

Ms. SAUNDERS. Mr. Chairman Ney and Ms. Waters, thank you 
for inviting us to testify today. I am here today on behalf of the 
low-income clients of the National Consumer Law Center, Con-
sumers Union, and the National Association of Consumer Advo-
cates. 

I have a lot to say that obviously I cannot address in the 5 min-
utes that I have, so I would ask you to take a look at our written 
testimony. But I think I want to focus on a few specific points. 

One is this—I think someone on the previous panel said it spe-
cifically. In the year 2003, we are not dealing with the same access 
to credit problems that this Congress dealt with in 1980. In 1980, 
when Congress passed the laws that began the deregulation of 
credit, there was an access to credit emergency because of high in-
terest rates. Since that time, we have seen a continual deregulation 
of credit and a democratization of access to credit which has helped 
many homeowners to obtain homes, which has been very good. 
However, we have seen—we who represent low-income consumers 
and consumers actually believe there is too much credit. 

There is especially too much home credit. This is a push market. 
People are too often being pushed into mortgages or actually into 
refinancing mortgages, not the mortgages used to buy the homes, 
but people are being pushed into refinancing their existing mort-
gages essentially for reasons that do not benefit them. 

There is lots of research that I cite in my testimony that indi-
cates that the securitization of mortgage credit, while good in 
bringing more money to homeowners, for home-buying purposes, 
has actually created an incentive to originators to fill loan 
securitization pools, which in turn require these originators to go 
out and find borrowers for the loans. These loans then are often not 
really benefiting the consumers, they are more benefiting the origi-
nators. 

I want to point you to the chart in my testimony which shows 
a huge increase in the foreclosure rate in the last 20 years with a 
very small relative increase in the homeownership rate between—
on page 7. Between the years 1980 and 2001 we have seen an in-
crease in homeownership of 3.4 percent. That is an important in-
crease. But we have seen an increase in foreclosures of 250 percent. 
This we blame on the subprime mortgage market. If you look at 
the number of prime loans that are going to foreclosure, it has re-
mained essentially flat over the years. Approximately 1 out of 100 
prime mortgage loans are foreclosed upon, but 8 percent, or 1 out 
of 12 subprime loans go to foreclosure. 

There has been a lot of discussion about financial literacy, and 
I would ask you, look at almost any other area of regulation or lack 
of regulation in this country. Elizabeth Warren, Harvard law pro-
fessor, pointed out the difference between the way we regulate 
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toasters and the way we regulate mortgages. If there was a chance 
that a toaster sold on the market would have a 1 in 12 chance of 
blowing up, do you think it would be allowed to be sold? Would we 
say that it is adequate protection against a toaster with a 1 in 12 
chance of blowing up that we give more toaster literacy training to 
consumers? Is that the appropriate way to protect people? 

Toasters are actually far easier to use than mortgages are to un-
derstand. The loss that results from a toaster blowing up is actu-
ally probably less serious than what happens to the 12 out of 100 
Americans who get subprime mortgages that go to foreclosure. 
That is the analogy that I would ask you to consider. 

I would like to point out a couple of very important points. I 
don’t know who exactly on this panel is pointing—pushing for un-
limited assignee liability. We are not. We are pushing for some as-
signee liability. 

I have gone through in my testimony a full explanation of the as-
signee liability that exists in current law now. There is already as-
signee liability in the secondary market. The idea of it is not new. 
In fact, for a holder of a loan to be able to avoid assignee liability, 
several hoops must be jumped through that are not at all auto-
matic. But I researched Standard & Poor’s and Fitch’s statements 
to see what they would find to be adequate assignee liability rules. 
They have both said in the last month that so long as there were 
capped damages and the rules were clear, assignee liability was ac-
ceptable. 

That is all we are asking for, capped damages and clear rules. 
We think the clear rules for mortgage regulation as we propose 
here actually would benefit everybody. 

I see I am out of time, but I am happy to answer any questions. 
Chairman NEY. Thank you. 
[The prepared statement of Margot Saunders can be found on 

page 268 in the appendix.] 
Chairman NEY. Mr. Eggert. 

STATEMENT OF KURT EGGERT, ASSOCIATE PROFESSOR OF 
LAW, CHAPMAN UNIVERSITY SCHOOL OF LAW 

Mr. EGGERT. Good afternoon. My name is Kurt Eggert; I am an 
Associate Professor of Law at Chapman University School of Law. 
And Chairman Ney and Ranking Member Waters, I appreciate the 
opportunity to come talk to you about predatory lending, its defini-
tion, causes, and cures. 

First of all, definition. Some people say that we can’t even define 
predatory lending, how can we start addressing it? Which I think 
is just not true. I think we can come up with a good, workable defi-
nition of predatory lending, and that definition should look at both 
the practices that are used against borrowers and also the results. 

The practices are things like prepayment penalties, credit pack-
ing. The results are the overpriced loans and increased risk of fore-
closure. So I would define predatory lending as the use of manipu-
lative, coercive, or deceptive tactics to get borrowers to accept loans 
that are overpriced, given their risk characteristics and their mar-
ket prices, or that leave borrowers worse off than they were before 
the loan, or both. 

VerDate 0ct 09 2002 16:40 Apr 23, 2004 Jkt 000000 PO 00000 Frm 00072 Fmt 6633 Sfmt 6633 G:\DOCS\92983.TXT FIN1 PsN: MICAH



65

Now, a loan can leave a borrower worse off if it increases the risk 
that they will be foreclosed on or if, for example, a lender gets a 
borrower to refinance a below-market loan. And these two things 
should be balanced against each other so that the higher the loan 
price is, the less you have to see, as far as unfair or deceptive prac-
tices, to conclude that the loan is predatory. 

Now, on to the causation. We have seen a huge spike in the 
amount of predatory lending in the 1990s at the same time that 
we saw the rapid growth of the securitization of subprime loans; 
and I think there is a direct connection between those two. If a 
predatory lender does not have access to the secondary markets 
and if they are forced to hold their own loans, it dramatically limits 
their ability to lend and to grow, because as they lend, they are 
going to have a portfolio of borrowers who are angry at them, who 
are not going to want to pay, and who are going to want to sue 
them. 

If, on the other hand, they have access to the secondary markets, 
what the predatory lender can do is make loans, sell it on the sec-
ondary market, get the money back, and make new loans. They can 
churn and grow. And we saw that throughout the 1990s. You 
would see a new lender come on, there would be complaints against 
it, but it would lend more and more and more and grow dramati-
cally, quickly, and then suddenly declare bankruptcy or leave the 
field. 

Securitization has other problems for us, especially for subprime 
borrowers. It causes the most rapid creation of a holder in due 
course. A holder in due course is someone who can claim there is 
no assignee liability to me because I have jumped through all the 
hoops that Ms. Saunders talked about; and so most of the defenses 
that the borrower had to the initial lender are cut off. 
Securitization allows this to happen so quickly that often by the 
time a borrower makes their first payment their loan has already 
been sold, and so if there were misrepresentations made to them 
at the time of the loan, by the time they make the first payment 
they have lost their ability to sue the current holder of the note to 
get out of the loan. 

The other thing that securitization does is that it allows thinly 
capitalized organizations to originate loans. You don’t have to have 
a lot of money if you can make a loan, sell it, get the money, make 
a loan, sell it; and that way, if somebody does sue you, well, you 
don’t have this big portfolio of loans that they can go against. So 
it allows people with not that much money who originate loans to 
sell them to the secondary market. 

Now, defenders of securitization will say, well, securitization does 
lower interest and—interest rates and mortgage costs. Interest-
ingly, there was a recent analysis by a couple of Federal Reserve 
Board economists that said actually the cause and effect are re-
versed. What they concluded was that lowered interest rates in-
creased securitization, not the other way around. 

There is even an argument that in some cases securitization may 
increase interest rates or mortgage costs if the securitizers aren’t 
confident that what the originators are selling them—if they aren’t 
confident about the credit risk of what is being sold to them. So I 
will treat the borrowers as if they are potential lemons, and they 
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will demand a higher interest rate than their credit risk would re-
quire. So I don’t think it is proved that securitization lowers inter-
est rates. 

So what is a cure for predatory lending? The cure is—we can’t 
depend on regulators. By the time they step in, as well-meaning as 
they are, it takes them a while to find out about predatory lenders; 
it takes a while to develop a case and to bring an action. 

Instead, I think the solution is to get the people who are on the 
ground, the securitizers who see all the loans come in, get them to 
step in and refuse to deal with predatory lenders; get the ratings 
agencies, the underwriters, the Wall Street bankers to say we are 
not going to deal with these scam lenders. 

How do you do that? Well—and why would we have them do it? 
Because if we say predatory lending—if one of the central bases of 
predatory lending is overpriced loans, they can detect that. They 
can look at their loan pools and say, examining the loan-to-value 
ratios and the FICO scores, we can tell that this is a pool with 
overpriced loans. They have the ability to detect it in a way that 
the borrowers can’t tell if they were being charged too much. They 
can also look at default rates. They can track, they can trade infor-
mation on bad originators. 

How do we make the securitizers do this job? The solution is as-
signee liability; if you say, your investors are going to pay the price 
if you deal in predatory loans, then the ratings agencies will make 
sure that they track it. 

Chairman NEY. Professor, what I want to do, since you have run 
out of time—but it is fascinating and I have some questions on—
I would like to go on to the other two panelists because we are run-
ning a little short, and then come back with questions that will 
pertain to assignee liability. 

[The prepared statement of Kurt Eggert can be found on page 
126 in the appendix.] 

STATEMENT OF REV. WILLIAM SOMPLATSKY-JARMAN, PRES-
BYTERIAN USA, ON BEHALF OF THE INTERFAITH CENTER 
ON CORPORATE RESPONSIBILITY 

Rev. SOMPLATSKY-JARMAN. Thank you, Mr. Chairman, distin-
guished members of the committee. I am very pleased to be here 
on behalf of the Presbyterian Church USA and other religious in-
vestors, part of the Interfaith Center on Corporate Responsibility. 
With me here today is Dr. John Lind of our research organization. 
CANICCOR has provided us with quality research into these issues 
for our advocacy efforts, and I am pleased that our remarks and 
his research will be entered into the record for your use in the fu-
ture. 

Presbyterian Church USA is committed to a consistency between 
our mission goals, our ethical values, and our investments. 
Through our urban and rural church networks, we are well aware 
of the need for access to capital in order to revitalize our commu-
nities and stabilize our neighborhoods. We are also well aware of 
the stories of the roadblocks and abuses, such as redlining and 
predatory lending. And as religious investors, we own stock in 
every one of the major banking and financial institutions of this 
country that is involved in the subprime loan market. 
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When CitiFinancial bought Associates First Capital, we initiated 
a series of meetings with CitiGroup and CitiFinancial about that 
acquisition. And after these discussions, along with CitiGroup’s set-
tlement with the FTC, other regulatory investigations, and the 
pressures from community groups, I can say today that I believe 
that CitiFinancial and CitiGroup has incorporated many of the bet-
ter practices within the subprime industry into its regular way of 
doing business. 

We have also met with a number of subprime lenders, Wash-
ington Mutual’s Long Beach Mortgage, Chase Manhattan Mort-
gage, Wells Fargo, and we anticipate this year our first meetings 
with National City’s First Franklin, Key Course, Champion Mort-
gage, and Lehman Brothers. We also met with a nondepository 
lender, Household, but now that it has been acquired by HSBC, 
those discussions are on hold. 

So far, what we have found is that subprime lenders, particularly 
those that are subsidiaries of depository holding companies, largely 
have taken to heart the settlements in 2002 between the FTC and 
CitiFinancial and the settlement with 20 States’ Attorneys General 
with Household, if they already did not follow decent practices. 
And, thus, we are starting to focus more on the small lenders, 
which are often finance companies that may be privately held or 
not widely held public firms. 

We find that these small lenders are usually not subject to Fed-
eral supervision other than complaints filed with the FTC, and 
they probably represent some of the more egregious firms, such as 
First Alliance. Thus, the regulation of these smaller firms seems 
best achieved through secondary market mechanisms. 

The secondary market is the more logical route because these 
small firms are usually not depository affiliates that can supply 
funding to them, and they have to sell off their originated loans on 
a timely basis into the secondary market in order to preserve their 
liquidity. 

Two problems arise in the secondary market we wish to address, 
the issue of issuers and underwriters. First is their need to perform 
adequate due diligence to eliminate their liability for handling 
loans from fraudulent loan originators such as First Alliance, or 
Lehman Brothers now has a court-ordered liability of $5 million. 

Second, and perhaps a more insidious case, is that of the sub-
servicing firms. These firms buy the servicing rights, often are the 
more risky loans; and in buying these rights, they take on the job 
of dealing with loan delinquencies and foreclosures. In the case of 
Fairbanks Capital, the FTC has alleged that they counted on-time 
payments as late and therefore assessed late fees, and they started 
unnecessary foreclosure proceedings in order to gain additional 
fees. 

Based upon our analysis provided by Dr. Lind of CANICCOR, we 
are starting a round of dialogues especially with firms that serve 
as both issuers and underwriters, because these firms tend to han-
dle loans from smaller lenders. These smaller lenders often use 
brokers as their primary source of loan applications, and since bro-
kers are not employees of the lender, the lower level of control over 
the brokers can permit predatory practices by some of them to go 
undetected. 
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In addition, these issuers and underwriters use subservicers who 
have no relation to the lenders, and they may then use unethical 
practices in handling delinquencies and foreclosures. We, however, 
as religious investors, believe in what we have been working with, 
the companies in which we own stock, to say that good policies, 
good practices promote more profitable companies in the future. 

Thank you very much. 
Chairman NEY. Thank you. 
[The prepared statement of Rev. William Somplatsky-Jarman 

can be found on page 287 in the appendix.] 

STATEMENT OF FRANK L. RAITER, MANAGING DIRECTOR, 
STANDARD & POOR’S 

Mr. RAITER. Good afternoon, Chairman Ney, members of the sub-
committee. And thank you for this opportunity to testify. 

As an independent and objective commentator on credit risk, 
Standard & Poor’s generally does not take a position on questions 
of public policy. Thus, while Standard & Poor’s strongly supports 
efforts to combat predatory lending and other abusive practices by 
lenders, it does not take a position on what legislative and regu-
latory actions would best accomplish that goal. 

Nevertheless, Standard & Poor’s has been closely following legis-
lative and regulatory initiatives designed to combat predatory lend-
ing in order to determine how those laws might affect its ability to 
rate securities backed by residential mortgage loans. Standard & 
Poor’s appreciates the opportunity to discuss the factors it con-
siders when evaluating the impact of antipredatory lending laws on 
rated transactions. 

Increased access to mortgage loans has led to increased home-
ownership across the United States. While this growth in home-
ownership is positive, it has become evident that some of this in-
crease has unfortunately occurred simultaneously with a rise in 
predatory lending practices. Among others, these predatory prac-
tices include the following: charging excessive interest or fees, mak-
ing a loan to a borrower that is beyond the borrower’s financial 
ability to repay, charging excessive prepayment penalties, encour-
aging a borrower to refinance a loan notwithstanding the lack of 
benefits to the borrower, and increasing interest rates upon de-
fault. 

Antipredatory lending statutes are designed to protect borrowers 
from these unfair, abusive, and deceptive lending practices, and 
Standard & Poor’s strongly supports efforts to eliminate predatory 
lending. However, in its role as a provider of opinions on credit 
risk, Standard & Poor’s must evaluate the impact of these statutes 
on the return to investors in mortgage-backed securities. Indeed, 
given the expansion of individual investment in securities through 
various retirement and pension plans, these investors might actu-
ally be the very same borrowers the statutes are intended to pro-
tect. 

Standard & Poor’s has determined that some of these statutes 
may have the negative effect of reducing the availability of funds 
to pay these investors. This reduction could occur if an 
antipredatory lending statute imposes liabilities on purchasers or 
assignees of mortgage loans simply because they hold loans that 
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violate a statute even if they did not themselves engage in preda-
tory lending practices. 

In performing this evaluation of antipredatory lending laws, the 
two most important factors that Standard & Poor’s considers are 
whether an antipredatory lending statute provides for this assignee 
liability, and, if so, what penalties the statute imposes on assignees 
for holding predatory loans. 

If Standard & Poor’s determines that no assignee liability exists, 
Standard & Poor’s will generally permit loans covered by the stat-
ute to be included in rated transactions without any further consid-
eration or restriction. If, on the other hand, a loan does permit as-
signee liability, Standard & Poor’s will evaluate the penalties 
under the statute. 

If damages imposed on purchasers are not limited to a deter-
minable dollar amount, that is, the damages are not capped, Stand-
ard & Poor’s will not be able to size the potential liability to its 
credit analysis. Therefore, these loans cannot be included in rated 
transactions. If, on the other hand, monetary damages are capped, 
Standard & Poor’s will be able to size in its credit analysis the po-
tential monetary impact on violations of the statute. 

Standard & Poor’s looks to all types of potential monetary dam-
ages including statutory, actual, and punitive damages. It should 
be noted, however, that even if capped damages can be sized, it 
may not be economical for a lender to make sure loans, if the cred-
its support the Standard and Poor’s required, equals or exceeds the 
monetary value of the loan. For example, if a statute provides for 
punitive damages, even if these damages are capped, the amount 
of the damages may well exceed the loan value. 

In making these determinations, above all, Standard & Poor’s 
looks for clarity in a statute. Specifically, Standard & Poor’s looks 
for statutory language that clearly sets forth what constitutes a 
violation, which parties may be liable under the statute and, as 
noted, whether any monetary liability is limited to a determinable 
dollar amount. Absent clarity on these issues, in order to best pro-
tect investors in rated securities, Standard & Poor’s must adopt a 
conservative interpretation of an antipredatory lending statute, 
and may in instances in which liability is not clearly limited ex-
clude mortgages from a transaction that it rates. 

In offering these comments today, Standard & Poor’s reiterates 
to the honorable members of the subcommittee that as a public pol-
icy matter, Standard & Poor’s supports legislation that attempts to 
curb predatory and abusive lending practices. Standard & Poor’s 
also notes, however, that its role is to evaluate the credit risks to 
investors associated with an antipredatory lending legislation and 
not to recommend public policy. 

This concludes my testimony on behalf of Standard & Poor’s Rat-
ings Services. I will be happy to answer any questions. 

[The prepared statement of Frank L. Raiter can be found on page 
227 in the appendix.] 

Chairman NEY. I want to thank the panel. 
Before we get to the questions, Congressman Kanjorski has 

joined us and has not had an opportunity to ask questions yet, so 
I will yield to the Congressman. 

Mr. KANJORSKI. Thank you, Mr. Chairman. 
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I happened to listen to all the testimony, and this is a highly 
emotionally charged issue just by—the nature of the language we 
use sort of poisons the well. Is there anyone here at the table that 
feels that there isn’t a need in our society to accomplish subprime 
lending? 

So I gather no one is opposed to subprime lending. 
What we are attempting to get at is how it can be facilitated in 

the most protective way for the consumer, for the investor or lender 
if it is securitized, and to rid the marketplace of unscrupulous ac-
tors. Is that substantially the issue that is before the committee, 
that you think that Congress should move on? 

This is an issue that lends itself to great demagoguery from the 
standpoint that, you know, to scream against predatory lenders is 
always popular with the constituents. The word itself is so emotion-
ally charged. However, I have concluded that there is a need for 
national legislation and potentially national standards if we are 
going to move into this field, and that the effort has to be made 
by this committee, not only the subcommittee but the committee as 
a whole and then eventually the Congress, to put a framework to-
gether that this should be done. 

So in that light, Mr. Chairman, I would suggest that we take the 
advantage of some of the statements made by some of the members 
of the committee today, particularly during the first panel, to think 
towards putting together a working group to really work through 
these various identified issues that I think can be met to everyone’s 
advantage; that is, remove the unscrupulous from the field to make 
certain that securitization can be made to the advantage of reduc-
ing interest rates to the lender that has to resort to that area of 
lending, and to meet the challenges of good ethics, good morals, as 
well as good law. 

Has anyone worked on their ideal statute or model? Yes. 
Ms. SAUNDERS. Yes, Mr. Kanjorski. I am Margot Saunders with 

the National Consumer Law Center. 
I was very involved in the passage of HOEPA; I was one of the 

authors of the AARP Self-Help NCLC model bill that has been 
passed in some form in a number of States; and I have worked 
with both Senator Sarbanes and Mr. LaFalce on their bills. And I 
propose in this testimony a new way, a streamlined way of address-
ing the problem that I believe, while simpler, would reduce many 
of the problems without much—without causing many of the dif-
ficulties. 

Mr. KANJORSKI. Are you in favor of a national standard? 
Ms. SAUNDERS. I am in favor of a national standard, but not one 

that preempts. I think if you look at all of our consumer protection 
laws, starting with the Truth in Lending Act, the Fair Debt Collec-
tion Practices Act, the Equal Credit Opportunity Act, all of the 
laws with the single exception of the Fair Credit Reporting Act, do 
preempt inconsistent State laws to the extent that the State laws 
are less protective of the consumer. They do not preempt the 
State’s ability to add additional protections to that floor, and that 
is where I would advocate that you all start. 

I would point out that most States would not have a need to add 
on additional consumer protections if the floor were adequate. Just 
as very, very few States have come up with their own truth in 

VerDate 0ct 09 2002 16:40 Apr 23, 2004 Jkt 000000 PO 00000 Frm 00078 Fmt 6633 Sfmt 6633 G:\DOCS\92983.TXT FIN1 PsN: MICAH



71

lending acts because the Federal Truth in Lending Act is com-
prehensive, it would be a similar nonquestion if the floor that was 
established by Congress was sufficient, and you would end up actu-
ally satisfying both sides of this debate. You would solve predatory 
lending and without creating the problem caused by a broad pre-
emption of State laws. 

Mr. KANJORSKI. Don’t we negatively impact on the advantage of 
a national market and national rates if we start to have a construct 
where every State decides to add on their particular brand of what 
should be done? 

And, you know, I am very cognizant of the fact that this is an 
emotionally charged political issue. A State legislator just loves to 
wave his amendment or bill saying, I am saving all you poor people 
out there because I have put something stricter than the Federal 
Government’s standard in place. 

Ms. SAUNDERS. But you can do that. You can take the North 
Carolina standard or another State standard that is very good and 
say, This is going to be the Federal floor. Any State that has a law 
that is not as good as this is preemptive. 

Mr. KANJORSKI. But you are allowing the States to go beyond? 
Ms. SAUNDERS. Yes. But I would point out that if that floor is 

high enough, very, very few States will do that and it won’t be nec-
essary; just as very, very few States have actually passed laws that 
are more protective than the Truth in Lending Act, and it is be-
cause it is not necessary. 

Mr. KANJORSKI. On the fair credit reporting, wasn’t that the 
major issue that we faced, that in order to create a national stand-
ard we had to preempt State’s rights and did so because it was de-
termined by the Congress it was more important to have a work-
able statute that provided the best information and flow of infor-
mation than to allow each State to make its own formula? 

Ms. SAUNDERS. I am sure that is why you pushed for it, sir, but 
I can say that we were never in favor of it. 

Mr. KANJORSKI. Your feeling is, Congress made a fundamental 
error? 

Ms. SAUNDERS. Well, the bill hasn’t passed yet, but I think that 
Congress is about to make a fundamental error, yes, sir. 

Mr. KANJORSKI. Yes? 
Mr. GREEN. Congressman, I would just simply agree with what 

you are saying. A floor is not a national standard if it is not pre-
emptive. The fact is, we have been working with numerous State 
legislatures and, in fact, even city councils. 

For example, in New York City, when they couldn’t really amend 
the actual lending law, they prohibited any firm that was involved 
in securitization from doing municipal bond business with the City 
of New York if these standards weren’t met. So the fact is, you are 
going to have numerous pieces of legislation coming at it even if 
you set a floor because of that demagoguery that naturally takes 
place. 

This is a national marketplace. We need a national standard to 
allow the marketplace to grow and to clean it up. 

Mr. KANJORSKI. All right. 
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Reverend, I was going to make a comment that I didn’t know 
whether God was on one side of this issue or not, but that wouldn’t 
be the right comment to make, so I won’t. 

But you obviously do exercise your influence on lending authori-
ties by virtue of your investments, and that is sort of a democratic 
process. You vote with your dollars. There is nothing wrong with 
that. 

But do you feel also that we are capable of having a national 
standard that is fair to everyone and particularly protective of the 
consumer and rids the field of unscrupulous actors, but on the 
other hand urges efficiency and effectiveness in subprime lending? 

Chairman NEY. I will caution, we are running out of time, be-
cause the next hearing has to come in, but if you would like to an-
swer. 

Rev. SOMPLATSKY-JARMAN. Well, I will defer the sermon and try 
to answer the question. 

Yes, I do believe that there is the capacity to come up with 
standards by which the industry can weed out the predatory lend-
ers and still maintain the positive aspects of the subprime indus-
try. 

What we have found in working with companies is that, by and 
large, the vast majority want to do the right thing. They are ethical 
people who care about what happens in the communities in which 
they do business. What is necessary to happen is to weed out those 
people who do not share that common value, and I believe that 
there are ways that that can be done. 

And we want to just simply offer the fact that investors are also 
concerned about this, and we can play a role in helping to craft it 
and to see to it that it is followed. Thank you. 

Mr. KANJORSKI. Thank you. 
Mr. Chairman, may I reiterate again that I think this is a very 

important issue. We should address it. And I will do everything I 
can to assist you and the rest of the committee in coming to a posi-
tive conclusion. 

Chairman NEY. I appreciate the gentleman’s comments, and I am 
very amenable to a working group. And the one thing I want to say 
about that is, this, I know, is a very emotional subject. Congress-
man Lucas knows that; he is on the bill as the prime person help-
ing this. But I think it is a subject that needs to be discussed, 
needs to have thorough vetting. And, again, I know it is emotional. 

And then some people say, why do you even talk about this? 
Well, you know, it needs to be discussed. I am sorry that we are 
out of time, but I am amenable to a working group. 

And, again, they have got another hearing in here, but I think 
the actual liability—and both Ms. Saunders and Professor Eggert, 
I think that is an area that I would like to follow up with you. I 
mean, we have been on a couple of roundtables that we had some 
discussions, I know, but that is where you look at the fact that 
somebody has to be responsible if something was done wrong; and 
do you go to the source that created it, even if it came down the 
pike, and go to the source that created the problem versus, you 
know, the entity it was passed to, whether it was Fannie or 
Freddie or whoever? I think that is one of the issues, because Geor-
gia, according to what I understand, they said, Look, if it is all 
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going to be passed to us and we didn’t have any responsibility in 
creating that bad situation, we are just not going to be here. 

Do you want to comment on that? 
Mr. EGGERT. Yes. 
First of all, I think you have two innocent parties, or you have 

the homeowner and the assignee. But between those two, I think 
the assignee—the secondary market is much, much more able to 
stop predatory lending. And so between those two, if you have to 
assign the risk of this harm, I think you have to assign it to the 
secondary market, because they can stop predatory lenders or at 
least slow them down to a great extent. 

But the second thing I would like to point out is, if you read the 
testimony of Mr. Raiter—I hope I am pronouncing your name cor-
rectly—from Standard & Poor’s, what Standard & Poor’s position 
is, assignee liability doesn’t keep us from securitizing loans. As 
long as it is capped and it is clear, we can securitize. 

And so my position is, assignee liability, I think, has to be a part 
of any attack on predatory lending, and it should be drafted so it 
is capped and clear so the ratings agencies know what they are 
dealing with, they can rate it, and they can sell it. And if you do 
that, then the securitizers will be part of the effort to stop preda-
tory lending. 

The other interesting thing of this testimony is, it says the rat-
ings agency, once they see there is assignee liability, the way they 
will react is, they will have greater scrutiny of originators to see 
if they are engaging in predatory lending and to see if they are 
creditworthy. 

In other words, the ratings agencies are telling us that if you in-
clude some assignee liability, capped and clear, they will do this job 
of limiting predatory lending and making sure that when borrowers 
do have to sue, there is a lender there with significant assets so 
the borrower can sue the lender, the secondary market can force 
the lender to buy back the loan, we don’t have to worry about the 
assignees, and they are dealing directly with the person who 
scammed them. 

Mr. NEY. [Presiding] Are there any additional questions? 
I just wanted to also make one comment because Ms. Saunders 

raises a very interesting statement about the spending. And, you 
know, when I was a kid, if you made a long distance phone call, 
someone had better be passed away, or you might be in jeopardy 
of coming within an inch of your life. You just didn’t do things that 
you couldn’t pay for if there was no reason for it. 

I think even beyond predatory lending—and we have got to go 
after the predatory lenders, but there is a whole barrage in this 
country of buy this, buy that, things that are mailed. In a free 
country, some of those things you can’t stop. You have got to make 
sure that they are responsible. But there is a whole change in 20 
years as a culture, and not just affecting poor people. I think that 
a lot of people climbed up that ladder to middle class and went 
right back down because they got in so much debt. 

And this is—it is almost endemic in some ways, and some of it 
may not be illegal at all. It is a way of life now in the United 
States, and it is a visual bombarding. 
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But I think, too, and said this a long time ago, that I come from 
an education, teacher background. But I just think somewhere 
along the line, the school systems, too—not to hang this on the 
schools, but you have got to be able to get to young people some-
where and tell them how to balance a checkbook and warn them, 
as I have done with my own children. 

So, I mean, there is an endemic problem. I am not sure that 
some of it is completely intentional as much as it is just the whole 
psyche that people are into. 

When I was a kid you couldn’t have a credit card. But it is a free 
country, so we are going to have credit cards. 

But you raise an interesting scenario. 
With that, I want to thank everyone. Thank you, gentlemen, for 

your comments. We will work with you. And we need to clear the 
room to prepare for the next hearing. Thank you very much to the 
panel. 

[Whereupon, at 2:09 p.m., the subcommittee was adjourned.] 
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