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THE ROLE OF ATTORNEYS
IN CORPORATE GOVERNANCE

Wednesday, February 4, 2004

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CAPITAL MARKETS, INSURANCE,
AND GOVERNMENT SPONSORED ENTERPRISES
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:01 a.m., in Room
2128, Rayburn House Office Building, Hon. Richard Baker [chair-
man of the subcommittee] presiding.

Present: Representatives Baker, Ose, Gillmor, Manzullo, Kelly,
Shadegg, Ryun, Capito, Kennedy, Kanjorski, Sherman, Inslee,
Moore, Lucas of Kentucky, McCarthy, Emanuel and Scott. Mr.
Gonzalez was also present.

Chairman BAKER. [Presiding.] I would like to call this meeting
of the Capital Markets Subcommittee to order. The committee
meets today to consider the role of professional conduct of attorneys
and their responsibility toward appropriate corporate governance.
Unfortunate events all too public now, from Enron to WorldCom
and others, have necessitated the committee’s work in review of the
role of accountants, corporate officers, board members, credit rating
agencies, research analysts and others.

The hearing today is a continuation of that review of all respon-
sible parties and today we will focus on the professional account-
ability of corporate attorneys in disclosing material violations of se-
curities law. The SEC is now in the process of considering two sig-
nificant modifications to current standards, one referred to as the
“up the ladder” responsibility to disclose to the chief legal counsel
or the chief executive of the corporation material breaches of pro-
fessional conduct; secondly, to report the evidence to the company’s
audit committee and the independent director specifically, or to the
board of directors if the counsel does not appropriately respond to
the evidence.

Another recommendation which has seemed to draw more atten-
tion and comment is the obligation of an attorney to file a “noisy
withdrawal” from representing the company, and simultaneously
notifying the SEC as to the reasons for this action. Significant de-
bate continues over the appropriateness of the “noisy withdrawal”
requirement, and we are here today to receive perspectives as to
the appropriate direction the committee should take in regard to
the SEC’s consideration of this important matter.

I would also point out for the conduct of the hearing that we do
expect at 11 o’clock this morning to have a joint session of the Con-
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gress, of course requiring us to adjourn the meeting for that pur-
pose. It would be my hope that we could proceed in a timely man-
ner this morning, perhaps limiting opening statements as much as
is possible and asking all witnesses to engage their testimony in 5
minutes or less in order to give the committee opportunity for some
interchange before the hour comes for adjournment. It is unfortu-
nate, but at the time this was planned, we did not know and were
not aware of this development. I suggest that for the witnesses’s
convenience, because I would not want to keep you here unneces-
sarily while the joint session was proceeding.

With that statement, I would call on Mr. Kanjorski for his com-
ments.

Mr. KANJORSKI. Thank you, Mr. Chairman.

We adopted the Sarbanes-Oxley Act during the last Congress
after a rash of corporate scandals. This statute modified the regula-
tion of auditors, business executives, corporate boards and research
analysts. A key section of this law also revised the oversight of at-
torneys in our capital markets. This part of the law and its related
pending regulatory proceedings at the Securities and Exchange
Commission are the focus of today’s hearing.

The regulatory system for our capital markets depends in large
part on the effectiveness of a variety of independent gatekeepers.
These skilled professionals include the lawyers and accountants
who verify and analyze the disclosures and documents of publicly
held companies. These experts, from my perspective, have a special
obligation to behave ethically and follow the law. Professionals like
lawyers also have a responsibility to police themselves. If, however,
such professionals fail to effectively monitor their actions and those
of their peers, we have an obligation to protect investors by taking
action in Washington.

After examining the corporate scandals at Enron, WorldCom and
other companies, we ultimately determined that securities lawyers
played a role in these debacles and decided to alter the rules gov-
erning the profession. One year ago, the Securities and Exchange
Commission adopted a regulation to implement the reforms affect-
ing securities attorneys mandated by the Sarbanes-Oxley Act. This
rule requires lawyers to report “up the ladder” evidence of material
wrongdoing to a company’s officers and, if necessary, a company’s
board. This regulation, which I strongly support, became effective
last August.

When adopting the rule governing the professional responsibil-
ities of securities lawyers, the Commission also extended the public
comment period on a proposal to require a “noisy withdrawal” by
attorneys who do not receive a satisfactory response from a com-
pany to internal reports of wrongdoing. This plan to require the no-
tification by the attorney to the Commission of his or her with-
drawal immediately met with strong opposition from many practi-
tioners in the legal community. In response, the Commission put
forward for review an alternate plan. This substitute would require
the issuer, rather than the attorney, to report the withdrawal of a
lawyer for professional reasons.

The two withdrawal-and-notification proposals presently pending
before the Securities and Exchange Commission raise important
questions that we should carefully examine today. Each one has
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the potential to alter the attorney-client privilege and could have
a chilling effect on communications between management and
counsel, making executives less likely to consult and speak frankly
with lawyers. These proposals might also unintentionally reward
those lawyers with lower ethical standards, who would stretch the
law beyond its reasonable interpretations and never withdraw from
a client. We should closely examine each of these concerns.

In their observations today, I hope that our distinguished wit-
nesses will answer a question that I have about restoring the abil-
ity of victims of securities fraud to sue those who aid and abet
issuers in defrauding the public. Prior to a 1994 decision by the Su-
preme Court, individuals had the right to pursue a private cause
of action against lawyers and other professionals who helped public
corporations to deceive the public.

Although we partially overturned this decision when passing the
Private Securities Litigation Reform Act of 1995 to allow the com-
mission under certain circumstances to bring cases against aiders
and abettors of securities fraud, we may have failed to do enough
to protect investors. After all, past leaders of the Securities and Ex-
change Commission from both political parties have stressed the
integral role of private lawsuits in maintaining investor confidence.

Since 1994, however, the victims of securities fraud have been
unable to bring claims against lawyers and other gatekeepers who
abuse the public trust by aiding issuers in misleading shareholders.
Rather than adopting either one of the pending alternatives for re-
porting an attorney’s withdrawal from representation because of
concerns about the client’s potential or actual wrongdoing, it may
make sense for the Congress to instead restore the right of individ-
uals to pursue their legal claims in our courts.

In closing, Mr. Chairman, I commend you again for your sus-
tained leadership in studying these matters. This timely hearing
will help us to better appreciate the decisions facing the commis-
sion as it continues its work to bolster investor confidence, restore
the integrity of financial statements, and rebuild trust in our secu-
rities markets.

[The prepared statement of Hon. Paul E. Kanjorski can be found
on page 32 in the appendix.]

Chairman BAKER. I thank the gentleman for his statement. It is
my understanding Members on my side do wish to file for the
record their opening statements, but do not wish to be recognized
at this time. I would ask, are there Members on your side, Mr.
Kanjorski, who wish to be recognized for an opening statement?
Mr. Gonzalez, did you have a unanimous consent request?

Mr. GONZALEZ. Sir, I will be submitting something for the record,
and I appreciate the opportunity to do that, but I do not wish to
speak at this time.

[The prepared statement of Hon. Charles A. Gonzalez can be
found on page 31 in the appendix.]

Chairman BAKER. We welcome your insightful participation, Mr.
Gonzalez. Thank you, sir.

If there are no further opening statements at this time, then I
will proceed to recognize our first participant this morning, Ms.
Linda A. Madrid, managing director, general counsel and corporate
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secretary, CarrAmerica Realty Corporation, appearing on behalf of
the Association of Corporate Counsel. Welcome, Ms. Madrid.

STATEMENT OF LINDA A. MADRID, MANAGING DIRECTOR,
GENERAL COUNSEL AND CORPORATE SECRETARY,
CARRAMERICA REALTY CORPORATION, ON BEHALF OF THE
ASSOCIATION OF CORPORATE COUNSEL

Ms. MADRID. Good morning, Mr. Chairman, Ranking Member
Kanjorski, and other Members of the committee.

I am Linda Madrid, and I serve as managing director, general
counsel and corporate secretary of CarrAmerica Realty Corpora-
tion. CarrAmerica is a commercial office REIT that is traded on the
New York Stock Exchange.

I am pleased to appear on behalf of the nearly 16,000 members
of the Association of Corporate Counsel, or ACC, and the more
than 7,000 private organizational entities that they represent in
over 47 countries. Because outside counsel are not eligible for mem-
bership, we understand the issues and concerns facing in-house
counsel probably better than any other organization.

The comments I offer here today are those of ACC and do not re-
flect the positions of my employer, CarrAmerica Realty Corpora-
tion. My oral testimony summarizes a more detailed statement
which I hope you will include as part of the permanent record.

Chairman BAKER. Without objection, all witnesses’s testimony
will be made part of the official record. Thank you.

Ms. MADRID. Thank you.

The passage of the Sarbanes-Oxley Act reflects an understand-
able response to recent and devastating corporate scandals. ACC
strongly supports the law’s intention to restore shareholder and in-
vestor confidence. Corporate counsel play the key role in helping
management and the board enact governance reforms that ensure
the company’s ethical culture is supported by sound governance
systems. Our members embrace their professional and fiduciary du-
ties, which include reporting allegations up the ladder to the high-
est authority necessary to ensure that the client can and does rem-
edy the legal problems caused by rogue employees or executives.

Lawyers who represent corporations owe their allegiance to the
institution, not to any individual within it. It is a basic tenet of all
professional rules, not just those of the SEC, that have been pro-
mulgated under section 307. Our members fully support section
307 reforms that help in-house lawyers to work closely with man-
agers to instill compliance values and guarantee sound legal sys-
tems.

My full statement as to how companies and law departments are
ensuring compliance with 307 rules has been included, but I am
happy to report today that the majority of law departments that
have implemented policies under 307 have gone beyond the SEC’s
requirements.

I would be happy to respond to any questions you may have re-
garding the law departments’s efforts, as well as the unanticipated
problems they have discovered through practical implementation.
These include the concern that too much time is spent on process,
and it will take away focus from the preventive counseling that is
necessary, continuing problems with the definition and scope of
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many of the important aspects of the Act and its terminology, and
the proliferation of conflicting attorney conduct rules by govern-
mental agencies and state bars.

However, ACC strongly opposes mandatory reporting-out require-
ments, which the SEC has kept on the table for consideration. We
believe that they will damage the underlying relationship between
in-house lawyers and their clients. Mandatory reporting-out by
lawyers inhibits legal compliance efforts because it discourages cli-
ents from welcoming lawyers into every aspect of the company’s
most sensitive of matters.

In-house lawyers are only effective if they are integrated and
trusted members of corporate management teams. If lawyers are
viewed as in-house cops whose regulatory duties to outside enforce-
ment agencies outweighs the client’s need for confidential counsel,
then the attorney-client relationship will have been undermined in
a manner that is both counterproductive to the purpose and intent
of the Act, and a disservice to the effective protection of the public
and the client.

Thank you for this opportunity. I would be happy to answer any
questions.

[The prepared statement of Linda A. Madrid can be found on
page 57 in the appendix.]

Chairman BAKER. Thank you very much.

Our next witness is Mr. Stanley Keller, partner in the law firm
of Palmer and Dodge. Welcome, Mr. Keller.

STATEMENT OF STANLEY KELLER, PARTNER, LAW FIRM OF
PALMER & DODGE, LLP

Mr. KELLER. Thank you, Chairman Baker, Ranking Member
Kanjorski and other Members of the committee. I am pleased to
have the opportunity to testify before the subcommittee on this im-
portant subject.

Because Linda is here speaking for in-house lawyers, I can speak
for out-house lawyers, having spent over 40 years in private prac-
tice representing corporations, and many public corporations. I
have been actively involved in the subject of this hearing, having
chaired until last August the American Bar Association’s Com-
mittee on Federal Regulation of Securities.

I was also actively involved in the ABA’s Task Force on Cor-
porate Responsibility, known as the Cheek Commission, as a spe-
cial adviser. Just to round it out, I was actively involved as liaison
to the ABA’s Task Force on Implementation of Section 307 of the
Sarbanes-Oxley Act. In that capacity, I had a primary role in pre-
paring the comments of the ABA to the SEC.

Having said that, I do not appear here as a representative of the
ABA, but note that just as background. Rather, I am here in my
individual capacity. I refer you to a letter submitted by the ABA,
as well as a letter from Peter Moser, who chaired the section 307
task force. I embrace those letters.

I would like to very quickly, given the time constraints, address
just two points, and two related points: one, the significant changes
that have taken place in corporate governance and lawyer profes-
sional responsibility since the enactment of what we fondly refer to



6

as SOX; second, the issues surrounding the need for additional ac-
tion, namely the SEC’s proposed “noisy withdrawal” rule.

Let me make clear that when I speak about the “noisy with-
drawal” rule, I am speaking about either alternative that is still on
the table. To me, it makes no difference if the mandate is that the
lawyer withdraw, whether it is the lawyer that ends up reporting
that withdrawal or it is the company that then is put in the posi-
tion of having to report that withdrawal. The problems, I think, are
the 1same with either alternative, although one has a cosmetic ap-
peal.

The two issues are related because attorney professional conduct
rules are best understood and considered in the context of the en-
hancements that have already taken place in corporate governance
and in lawyer responsibility. My written testimony lists those. I
will not dwell on them, but just to check-off a handful, we really
have a new corporate governance structure requiring a majority of
independent directors and effective committees of the board, nota-
bly the audit committee and recommendations that have been em-
braced widely for improved corporate governance from various
groups, including the ABA’s task force on corporate responsibility.

The ABA’s approval this past summer of revisions to the model
rules of professional conduct enhance the lawyer’s role in ensuring
legal compliance. We have the SEC’s “reporting up” rules. I would
like to say that the SEC did an outstanding job in responding to
the mandate from Congress in section 307, to adopt the “reporting
up” rules.

Those rules, while I must admit 307 was not enthusiastically em-
braced when it was proposed, have had a beneficial impact and
have been widely accepted and are being followed or being imple-
mented, because they are consistent with the ethics rules that law-
yers have been subject to and, if anything, they have brought re-
newed attention to the need to comply with professional responsi-
bility requirements.

The SEC’s effort to override inconsistent state rules so as to per-
mit lawyers in appropriate circumstances to report out again is
consistent with existing state ethics rules. As I said, there have
been significant compliance efforts by law firms, by corporate law
departments, continuing legal education efforts and the like.

The result of all of these efforts has been the creation of a system
in which we can all take confidence. Lawyers who are aware of
their responsibility and are vigilant, having had brought, if you
will, to their attention what their responsibilities always have
been, and who are now paying attention to them reporting up when
there is a problem to a board with independent directors who are
in a position to receive, consider and act upon those reports. I think
this is a system that we should allow to operate, that addresses the
problems.

In the face of these circumstances, the “noisy withdrawal” pro-
posals bring with them serious risks of adverse consequences, not
in the lawyer’s interest, if you will, but rather in the interest of the
client and access to effective legal representation, to the core values
of our legal system, and to principles of corporate governance.

These adverse consequences, put very simply, are erosion of the
attorney-client relationship by making the lawyer a potential ad-
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versary; two, encouraging or promoting early withdrawal by law-
yers who have to be more concerned about their own exposure to
a violation of federal law than just hanging in there, seeking cor-
porate compliance by the client, and serving the best interest of the
client and the investors of those clients.

Perhaps even worse, because of the serious nature of having to
withdraw, we may find lawyers discouraged from looking at the
hard issues, the hard questions, so as not to turn over the stone
and see the problems which would then put then in the position of
having to report and potentially to withdraw. To me, that would be
contrary to the best interests of promoting legal compliance.

Finally, judgments on critical business decisions, where a manda-
tory rule would suddenly put the lawyers in the position of making
those decisions, rather than boards of directors and independent di-
rectors who are charged with that responsibility and expected to
fulfill that responsibility.

Let me conclude, and leave the rest to my written testimony,
really with my conclusion that we should allow the measures that
have been put in place to operate before we embark on these fun-
damental changes to the lawyer’s role, with the potential serious
consequences that can result from those changes.

Thank you, and I would be happy to respond to questions at the
appropriate time.

[The prepared statement of Stanley Keller can be found on page
52 in the appendix.]

Chairman BAKER. Thank you, Mr. Keller.

Our next witness is Professor Richard Painter from the Univer-
sity of Illinois College of Law. Welcome, professor.

STATEMENT OF PROFESSOR RICHARD PAINTER, UNIVERSITY
OF ILLINOIS COLLEGE OF LAW

Mr. PAINTER. Thank you, Mr. Chairman and Members of the
committee.

Wherever possible, I believe it is best to leave regulation to the
states, rather than to the federal government. There are, however,
exceptions, and section 307 is one of them. I pointed out in the
early 1990s my frustration that out of dozens of lawyers accused
by federal banking regulators of aiding and abetting savings and
loan fraud, not one was disciplined by a state bar association, at
least that I know of. This was so despite the fact that many of
these lawyers settled cases brought by federal regulators for $20
million, $30 million and even over $40 million. The fact is that
state bar discipline is virtually meaningless for policing the prac-
tice of securities and banking law.

It is for this reason that I proposed in a 1996 law review article
that Congress enact a statute requiring securities lawyers to report
known illegal acts of corporate clients up the ladder to the client’s
full board of directors. It is also for this reason that I appealed to
the ABA in 1998 to amend the model rules of professional conduct
to require such “up the ladder” reporting, only to have the proposal
rejected in favor of the prevailing view at the time that such mat-
ters ought to be left to the lawyer.

It is for this reason that I and 40 other law professors wrote SEC
Chairman Harvey Pitt in March of 2002 to request that the Com-
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mission promulgate rules requiring “up the ladder” reporting. Fi-
nally, this proposal made its way to Congress and Congress in the
summer of 2002 enacted section 307, which requires the SEC to
promulgate the “up the ladder” reporting rule.

Section 307 and the SEC rules thereunder appear to be working.
Just last month, the New York Times reported that because of sec-
tion 307, outside lawyers for TV Azteca, Mexico’s second-largest
broadcasting company, reported to its board of directors the fact
that the company was probably violating United States securities
laws. For the most part, I support the SEC’s final rules under sec-
tion 307 and would be happy to go into detail with respect to that
if you would like.

With respect to the SEC’s proposed rules, which have not yet be-
come final, the most controversial provision is, of course, the pro-
posal for “noisy withdrawal.” I would support a requirement that
the lawyer withdraw from representing a client when they have re-
ported to the full board of directors known securities law violations
and the full board of directors refuses to obey the law. The amount
of noise, however, should perhaps be left to the lawyer. Indeed,
most lawyers, who do not want to find themselves in a position
where they could be exposed to civil liability for their client’s con-
duct, will take prompt steps once they have resigned to make sure
that the fraud does not come to pass.

So with respect to that issue, I agree partially with the SEC’s po-
sition that withdrawal should be required, but the “noisy with-
drawal” proposal that has been so controversial is perhaps unnec-
essary.

I would then move on to other issues that I believe deserve our
serious attention. One of these is the level of knowledge required
to trigger section 307’s reporting obligations to begin with. I believe
the SEC’s definition of “evidence of material violation” is exceed-
ingly narrow and does not comply with the broad language of the
statute. Second, the SEC needs to consider how easy or difficult it
is for issuers to use the opt-out mechanism, which is a qualified
legal compliance committee. The SEC should solicit commentary on
how this aspect of the rule is working in practice.

Finally, Congress in section 307 gave the SEC quite broad au-
thority beyond “up the ladder” reporting requirements. As I men-
tioned, I would not, if I were the Commission, use this authority
and the political capital that the Commission might have on this
issue, to fight over “noisy withdrawal,” but rather turn to some
other areas of concern. One of them that I mention in more detail
in my written testimony is contingent fees in connection with cor-
porate transactions. In the AOL-Time Warner merger, Time War-
ner’s counsel, according to press reports, received a contingent fee
of $35 million contingent on the deal closing. It would have only
been around $5 million if the deal had not closed.

I am not going to imply in any way that Time Warner received
anything other than the most competent and loyal representation
of counsel, but I am seriously concerned about contingent fees in
securities transactions where the lawyer gets paid far more if the
deal closes than if it does not, and this is the same lawyer who is
supposed to be looking out for problems with the deal where it may
not be in the interests of their client.
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In sum, while the “noisy withdrawal” debate has received much
attention, I urge the SEC to consider requiring withdrawal without
requiring noise, and then to move on to other more pressing issues
in carrying out its congressional mandate.

Thank you, Mr. Chairman.

[The prepared statement of Richard Painter can be found on
page 85 in the appendix.]

Chairman BAKER. Thank you very much.

Our next witness is Professor George M. Cohen, University of
Virginia Law School. Welcome, sir.

STATEMENT OF PROFESSOR GEORGE M. COHEN, UNIVERSITY
OF VIRGINIA LAW SCHOOL

Mr. CoHEN. Thank you very much. Thank you, Mr. Chairman,
and thank you for having me here.

I want to state my conclusions that I give in the testimony first,
and then talk about some responses to some of the objections that
lawyers have made to the existing and the proposed rules.

First, the rule as it exists I support wholeheartedly. I believe
that it needs to be fixed in several respects. One, the “reporting up”
trigger is a very difficult trigger, I think, for lawyers and anyone
else to understand, and very difficult for the SEC to enforce. Let
me read to you what the rule actually says. The rule says that you
have to report evidence of a material violation, and the definition
of “evidence of a material violation” is “credible evidence based
upon which it would be unreasonable under the circumstances for
a prudent and competent attorney not to conclude that it is reason-
ably likely that a material violation has occurred, is ongoing, or is
about to occur.”

This kind of formulation, with its double negative, makes it very
difficult for the SEC to enforce actions against lawyers who engage
in wrongdoing. I think that that needs to be changed because if the
initial trigger, which is the main purpose of section 307 and the
SEI(f rules, does not work well, then the whole thing does not work
well.

Secondly, there is a problem with the “appropriate response” def-
inition, that is, that if a lawyer reports wrongdoing to the CEO or
the chief legal officer of the court, the question is, does the lawyer
get an appropriate response, because that determines whether or
not the lawyer needs to go up the ladder to the board. The “appro-
priate response” definition contains what you might expect.

That is, if after an investigation it is determined that there is no
problem, or if it is determined that there is a problem, but it is
being fixed. But there is another possibility that is listed in the
SEC rules, and that is, if a lawyer is hired to investigate the al-
leged wrongdoing and is able to assert or is willing to assert a so-
called “colorable defense,” then that is deemed to be an appropriate
response.

I submit to the committee that that is not an appropriate re-
sponse. It is an appropriate stance that one might take perhaps in
litigation, but there is an important difference between lawyers’
role as advocates in litigation and lawyers’ roles as counselors in
determining whether or not the company is more likely than not
engaged in serious wrongdoing.
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Finally, I think the rule needs to be changed to apply not only
to individual lawyers, but to law firms. Firms are hired generally
by corporations, not individual lawyers. The firm as a whole ought
to be responsible. If the firm is not made responsible, there is a
danger that work will be parceled out in such a way that no indi-
vidual person, no individual lawyer will have sufficient knowledge
of what is going on, what the big picture is.

The imputation of knowledge is a common feature of agency law,
partnership law, and exists throughout the law. The SEC itself has
used this idea under its former and still continuing authority under
Rule 102(e). That should be adopted as part of the new SEC rules
as well.

Secondly, I support wholeheartedly the “noisy withdrawal” rule
that the SEC has proposed. I think that it is consistent with the
traditional approach to this problem that has existed in the lawyer
rules. In fact, the “noisy withdrawal” proposal is a creature not of
the SEC, but of the ABA itself, which in its own comments to its
own model rules says that there may be times when it is necessary
for a lawyer to withdraw and also to disavow any documents or
opinions that have proven to be false on further investigation. This
is necessary in order for the lawyers to avoid becoming complicit
in wrongdoing by corporations.

So the question is, if you go up the ladder and you have a board
that is a corrupt board and insists on engaging in wrongdoing, how
is the lawyer supposed to extricate himself or herself from being an
assister, an aider and abettor in the wrongdoing? I think that the
only way to do that, and I hope and expect that it would be in very
rare circumstances, but I think that past experience suggests that
it can happen, is that we ought to take a stance and say that if
it does happen, that the board is engaged in wrongdoing and will
not stop, that the lawyer ought to be required to make the noisy
withdrawal. Whether or not the lawyer does it or the company does
it, I do not have strong feelings about.

Third, I think that it is important to go beyond the SEC rules
and fixing the SEC rules, to think about other ways to deal with
some of the problems of lawyers assisting in corporate wrongdoing,
the most important of which, in my view, is to restore private law-
suits, private damage suits for aiding and abetting liability, which
were taken away by the Supreme Court decision in Central Bank
in the mid-1990s, and were not restored, even though Congress had
the chance to do it, in the Private Litigation Securities Reform Act.
I think that that needs to happen. In some sense, the potential for
liability for aiding and abetting is the most effective deterrent, the
most effective regulator for lawyer behavior. I would urge Congress
to restore the aiding and abetting cause of action.

Finally, I think that it is important to recognize that although
the SEC is an important federal agency that regulates lawyers, it
is not the only one. I think it would be wise for Congress to con-
sider extending the SEC’s rules to other lawyers who also appear
before other federal agencies, both in the name of uniformity and
consistency in an approach to the problem of corporate wrongdoing
and lawyers’ assistance in that wrongdoing.
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I see that my time is up. I would be happy to answer questions
and to talk about some of the other arguments I make in the testi-
mony later on.

[The prepared statement of George M. Cohen can be found on
page 34 in the appendix.]

Chairman BAKER. Thank you very much, sir.

Our next witness is Professor Thomas D. Morgan from George
Washington University Law School. Welcome.

STATEMENT OF PROFESSOR THOMAS D. MORGAN, GEORGE
WASHINGTON UNIVERSITY LAW SCHOOL

Mr. MORGAN. Thank you, Mr. Chairman, Members of the com-
mittee. I, too, appreciate the chance to be here with you today. You
have heard from all of us, and we all agree that there is no right
of any lawyer knowingly to assist a client, corporate or otherwise,
to commit a crime or fraud. The problem is 