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CONSTITUTION RESTORATION ACT OF 2004

MONDAY, SEPTEMBER 13, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS, THE INTERNET,
AND INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 4:40 p.m., in Room
2141, Rayburn House Office Building, Hon. Lamar Smith (Chair of
the Subcommittee) presiding.

Mr. SMITH. This Subcommittee on Courts, the Internet, and In-
tellectual Property will come to order. Today’s hearing is on H.R.
3799, the “Constitution Restoration Act of 2004.” I am going to rec-
ognize myself for an opening statement, then the Ranking Minority
Member, Mr. Berman, and then proceed to introduce the witnesses.
Without objection, all Members will be able to submit their opening
statements for the record. And also without objection we will in-
clude the entire testimony of all witnesses today since, as they
know, we are limited to 5 minutes for each of their testimonies.

Today’s hearing addresses an important subject matter, the right
of Congress to prevent the Supreme Court and the lower Federal
courts from reviewing a specialized category of cases that touches
upon religious faith. The legislation before us that facilitates this
also imposes a tough penalty, impeachment on any Federal judge
who ignores Congress’s directive. The bill addresses tangential but
related issues as well, including the obligation of State courts to ob-
serve Federal precedence and the ability of Federal judges to use
foreign legal services—excuse me, foreign legal sources when inter-
preting the Constitution.

H.R. 3799 is the latest in a series of legislative and oversight re-
sponses to questionable, or at least controversial Federal court de-
cisions. For the most part, I subscribe to the notion that the Amer-
ican justice system is the envy of the world. But it is far from per-
fect, as the behavior of unprincipled trial lawyers and activist
judges attest. Religious faith and practice are part of the American
culture. Many of our ancestors fled to the colonies that became this
country to avoid religious persecution. Hundreds of years later, our
respective faiths inform and influence our behavior as individuals
and as a Nation.

I firmly believe that Americans are the most prosperous and car-
ing people in world history, largely because we are a religious peo-
ple. But our status as the leader of the free and civilized world is
also based on our commitment to the rule of law. All are bound by
it from presidents to truck drivers to judges to waitresses. We can-
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not function as a society if some citizens are beyond the law’s
reach. We cannot pick and choose those laws we will obey.

Academics, legislators, and other interested parties are divided
as to whether court-stripping bills are constitutionally sound. We
look forward to our hearing because we have a balanced panel of
experienced and learned witnesses, and I am confident that our
discussion this afternoon will be both informative and constructive.

That concludes my opening remarks. And the gentleman from
California, Mr. Berman, is recognized for his.

Mr. BERMAN. Thank you very much, Mr. Chairman.

I am not sure whether the greater irony is that this bill is called
the Constitutional Restoration Act when it does the opposite of re-
storing the Constitution’s integrity. Or that this hearing is taking
place days before the Jewish High Holidays, a time in which Jews
spend days reciting prayers replete with acknowledgment of God
and his sovereignty.

America was founded by those attempting to escape religious
persecution. The pilgrims set forth to a new continent in the hope
of establishing what was at the time a radical idea, a society free
from the tyranny of religious discrimination. This tradition led the
framers of the first amendment to our Constitution to insist on the
principle of separation of church and State. They enshrined in our
founding document the twin pillars of our country’s policy toward
religion, a commitment to allow freedom of religious expression and
a rejection of the State’s establishment of religion. They entrusted
our courts with the ability to differentiate between the two.

H.R. 3799 is a reactionary piece of legislation. It is borne out of
an attempt to politicize recent decisions of the supreme court and
lower Federal courts. And the most egregious part, H.R. 3799,
would seemly make it an impeachable offense for a Federal judge
to decide that H.R. 3799 or a specific portion of it violates the U.S.
Constitution.

This bill attempts to circumvent the only available process for
legislators to reverse the effects of judicial decisions concerning the
Constitution. That process is called a constitutional amendment.
The Framers deliberately made it difficult to achieve because it did
not want legislators repeatedly tinkering with the founding docu-
ment.

Supporters of this bill have repeatedly promoted the concept of
court stripping in an effort to give legislators the power to take de-
cisions out of the hands of judges, an approach that is thoroughly
at odds with what the Framers of the Constitution intended. I'm
surprised at it in an age where we are trying to eradicate the
Taliban, a group that infused a fundamentalist interpretation of
their religion in every aspect of public life; we are here now talking
about removing Federal judicial oversight in some religion cases.

The Constitution created the most delicate balance between the
branches of Government. We must protect the sanctity of the au-
tonomous nature of our judiciary. By giving Congress power to
overturn the judiciary’s core function of constitutional interpreta-
tion, this bill would fundamentally alter that constitutional bal-
ance.

The bill is not about freedom of expression, as some might pro-
claim. It is a mockery of what our Founders considered to be an
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integral part of our system of Government, the separation of pow-
ers, and the system of checks and balances between the branches
of Government. Are we to chain the hands of the judicial branch
of the Federal Government so that they merely serve as a rubber
stamp for the political mores of the moment? Ironically, while sup-
porters of H.R. 3799 seek to assert greater congressional control
over review of the laws it passes, making State courts the primary
avenue for challenges to Federal legislation actually erodes
Congress’s control over judicial review. Unlike with the Federal ju-
diciary, Congress has no impeachment power over State judges or
authority to regulate State courts, and the Senate has no power to
advise and consent in their selection.

Speaking of our Framers, are we now to question the influence
foreign law played in the development of the Constitution? And
what about the usage of foreign law in decisions that the sponsor
presumably likes? As Professor Gerhardt states in his written testi-
mony, if this bill were law in 1986, then the majority in the Bowers
v. Hardwick case presumably would have been subject to impeach-
ment for their reliance on the judiciums on Western civilization
and the Judeo-Christian civilization.

The attack on usage of foreign law is said to be a way to clamp
down on unacceptable judicial activism. But the opposition to judi-
cial activism is selective, limited to a specific type of decision with
which the sponsor disagrees. The sponsors are content to allow
other examples of judicial activism to pass unchallenged. For exam-
ple, of relevance to this Subcommittee but not at all addressed in
the bill is the judicial activism evident in the Florida prepaid cases.

In those cases, the Supreme Court based its decisions not on the
text of the Constitution, but rather on fundamental postulates that
directly contradict the actual language of the 11th amendment. Ap-
parently, the sponsors of this bill are only opposed to judicial activ-
ism when it runs counter to their political ideology. This legislation
would give asking the power that our Founding Fathers specifically
intended to deny the political branches; namely, the power to en-
sure that judicial decisions aren’t held postage to prevailing polit-
ical sentiment in the country. That is not the role the Founding Fa-
thers intended for Congress or the independent Federal judiciary.
That Congress would threaten to impeach Federal judges because
of the substance of their constitutional decisions is itself an abuse
of power and one which our system of Government cannot tolerate.

Other than that, I remain open-minded on this bill. Thank you,
Mr. Chairman.

Mr. SMITH. Thank you, Mr. Berman. And your voice was running
out concurrent with the 5 minutes, I think.

Let me say that we have been joined by a colleague of ours from
Alabama, Representative Aderholt. And I am going to recognize
him to introduce a former colleague of ours and a constituent of
his, and then I will proceed to introduce the remaining witnesses.
Representative Aderholt.

Ms. LOFGREN. Could I just very quickly—I don’t have an opening
statement, but I do have—I am hosting a briefing at the Science
Committee at 5:00, and I wanted to apologize to the witnesses. I
have read the testimony.
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Mr. SMmITH. I didn’t see that the gentlewoman was seeking to be
recognized. But she is. And are you—but you are not seeking to
make an opening statement?

Ms. LOFGREN. No. I am just apologizing to the witnesses in ad-
vance, and letting them know I have read the written testimony,
and I appreciate it and I can’t get out of my 5:00 meeting.

Mr. SMITH. Okay. Thank you.

Representative Aderholt.

Mr. ADERHOLT. Good afternoon, Chairman Smith, Members of
the Subcommittee, distinguished guests, and members of the pub-
lic. I thank you for this opportunity to join in with you here in the
Judiciary Committee to introduce the Former Chief Justice of the
Alabama Supreme Court, Roy Moore.

Judge Moore has been at the heart of controversy surrounding
the display of the Ten Commandments in the State of Alabama.
Anyone who has followed the series of events regarding the public
display of the Ten Commandments in Alabama knows Roy Moore.

Many Government buildings across the Nation have displayed
the Ten Commandments since this Nation was born as a reminder
that the laws of this Nation acknowledge God as a sovereign source
of law and liberty. Shortly after being appointed circuit judge, Roy
Moore displayed a copy of the Ten Commandments in his assigned
courtroom at the Etowah County Courthouse. He did this without
fanfare or a desire for media attention.

The acknowledgment of God has been at the heart of the top
Government that was set in place by our Founding Fathers going
back to the 1700’s. A brief reading of the writings of the Founders
on the way they incorporated opening prayer for the United States
House of Representatives and the United States Senate are clear
examples that our laws were built on this type of acknowledgment.
It is that acknowledgment that has set the United States of Amer-
ica apart from all other republics in the history of man kind.

I say acknowledgment of God because acknowledgment of God
should not be confused with the establishment of religion. I think
everyone here agrees that establishment of religion was not favored
by the Founders just as it is not favored by those who will be testi-
fying this afternoon.

The legislation that is at the focus today is the Constitutional
Restoration Act, H.R. 3799. Since there has been hostility toward
even the acknowledgment of God over the past several years by the
Federal courts, this legislation would remove from the jurisdiction
of the Federal court system any case involving acknowledgment of
God by a public official. The acknowledgment of God as a sovereign
source of law, liberty, and Government is contained within the Dec-
laration of Independence which is cited as the organic law of our
country by the United States Code Annotated.

Furthermore, the Constitution of every State in the union ac-
knowledges God and his sovereignty as do the three branches of
the Federal Government.

The Constitutional Restoration Act, which will be discussed by
Judge Moore, would restore the balance of power among the var-
ious branches of Government and restore the fundamental precepts
upon which our Constitution and Government is based. To prohibit
a State official from acknowledging God is a violation of the tenth
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amendment as well as the first amendment of the United States
Constitution as completely contrary to the intent of our Founding
Fathers. Because of the comprehensive nature of this legislation, it
addresses several issues, such as the pledge, the Ten Command-
ments, our national motto, “In God We Trust.” and other acknowl-
edgments of God. The public recognition of God by State and Fed-
eral authorities exist today in oaths, mottos, documents, prayers,
monuments, and various other medium.

Judge Moore is a native of Etowah County, Alabama. He grad-
uated from Etowah High School in 1965 and obtained a bachelor
of science degree in 1969 from the United States Military Academy
at West Point. After military service, Judge Moore returned to Ala-
bama where he completed his juris doctorate degree in 1977 from
the University Alabama school of law. Judge Moore served our
country as captain in the military police corps of the United States
Army. During his professional career, he became the first full-time
deputy district attorney in Etowah County and served in this posi-
tion from 1977 until 1982.

In 1984, he undertook private practice in the city of Gadsden
until his appointment to the circuit bench in 1992. Judge Moore
served in this capacity until his election as chief justice of the Su-
preme Court of Alabama in November of 2000, where he served
until 2000—November of 2003. Judge Moore currently travels
throughout the United States speaking about America’s history and
our right to acknowledge God. He also serves as chairman of the
Moral Law Foundation, an organization in Montgomery, Alabama
dedicated to the defending of the public acknowledgment of God.

I think the Committee will find Judge Moore’s testimony enlight-
ening this afternoon, and see that this is an issue that Judge
Moore believes in with all sincerity.

Mr. SmiTH. Thank you, Mr. Aderholt. And let me say, you are
welcome to stay and join us and listen to the hearing as well.

Mr. ADERHOLT. Thank you.

Mr. SMITH. Our next witness is the Honorable William E. Danne-
meyer, an alumnus of our Committee while a Member of Congress
from 1979 to 1992. He also served on the Budget and Energy and
Commerce Committees, and chaired the Republican Study Com-
mittee. Mr. Dannemeyer worked as a special agent in the Army
counterintelligence corps during the Korean War. He has also prac-
ticed law and served as the deputy district attorney, a State judge,
and a member of the California State assembly. Mr. Dannemeyer
%s a graduate of Valparaiso University and the Hastings college of
aw.

Our next witness is Professor Arthur D. Hellman of the Pitts-
burgh school of law. He possesses expertise in the areas of Federal
courts and constitutional law, and is a familiar witness to Members
of our Subcommittee. Professor Hellman received his bachelor’s de-
gree from Harvard with high honors and his law degree from Yale.

Our last witness is Michael J. Gerhardt, professor of law at Wil-
liam and Mary, who is currently a visiting professor of law at the
University of Minnesota. He is the author of several books, includ-
ing The Federal Impeachment Process. Professor Gerhardt has
served as a special consultant to the National Commission on Judi-
cial Discipline and Removal, and the 1992 presidential transition
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team. He has also taught law at Princeton, Cornell, and Duke. Pro-
fessor Gerhardt received his bachelor’s degree from Yale, a master’s
from the London School of Economics, and a law degree from the
University of Chicago.

We welcome you all. And as I mentioned a while ago, your full
testimony will be made a part of the record. It is a tradition with
the full Committee and with the Subcommittee that we swear in
witnesses, so I would like to ask you all to stand and take the oath.
If you will raise your right hand, please.

[witnesses sworn. ]

Mr. SMITH. Thank you. Please take your seats.

Professor Gerhardt, we are going to begin with you.

STATEMENT OF MICHAEL J. GERHARDT, PROFESSOR OF LAW,
WILLIAM & MARY LAW SCHOOL

Mr. GERHARDT. Thank you very much, Mr. Chairman; and also
thank you to Congressman Berman and the whole Subcommittee
for the great privilege of being able to appear today.

You have my written statement, and I won’t try your patience by
going through it in any detail here. But it does amplify some of the
points that I hope to make briefly right now.

As I have suggested, one of the things that struck me when I
first read the Constitution Restoration Act of 2004 was a quote
from Justice Antonin Scalia. In his prescient dissent in Morrison
versus Olsen, Justice Scalia described the Independent Counsel Act
as a wolf that comes as a wolf. And my concern with this statute
is that this statute comes as a wolf before this Committee. It is
very clear what the purpose of this statute is, and at least to me
I think it is very clear the constitutional problems with it.

Very briefly, the first is that it attempts to dilute several con-
stitutional precedents of article III courts. As we all know, there
are only two ways in which to overturn or to eradicate article III
courts’ decisions that we don’t like. One is by constitutional amend-
ment, and the other is by asking the courts that rendered them to
overturn them. In a case of an inferior court and a superior court,
the superior court might reverse the lower court. But this statute,
of course, doesn’t satisfy those conditions. This statute, by its very
name, I think, is attempting to do something that is only permis-
sible through those means I just described. If there are any prob-
lems with the particular precedents of article III courts, they can-
not be, as I said, diluted or diminished by statutory means.

And by requiring that—or by allowing every State court the
judge not to be bound by precedents that might touch upon the
substance of this Act, I think this Act essentially allows State
courts to have final word on the application of the United States
Supreme Court precedent. And I don’t think that’s consistent with
the United States Constitution.

Secondly, I think the Act does intrude upon the core functioning
of article IIT judges. That core functioning does include the power
to say what the law is, and the power to say what the law is in-
cludes within it the power to determine appropriate sources on
which to rely. Reference to, for example, a foreign law, might well
arise or might well be appropriate in the course of constitution ad-
judication. We have seen that reliance, for example, in Bowers
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versus Hardwick, we have seen it in very few other cases. One of
the few other cases in which we do see it is Lawrence v. Texas.

But as Congressman Berman just pointed out, the application of
this statute would allow for, I think, a use of impeachment that
goes far beyond anything the Framers of the Constitution permit.
I don’t think that it is appropriate for people to be impeached and
removed from office because of something they have written or de-
clared in the course of rendering a judicial opinion. That exercise
of power, that act lies well within the core functioning of an article
IIT judge, and the judiciary is constitutionally independent from po-
litical interference.

Moreover, this Act, I think, does raise some problems under the
fifth amendment due process clause. That clause, at the very least,
would require a neutral justification for this Act, and I am at a loss
to know what that neutral justification is. As far as I can tell, the
objective or the animating force behind this Act is distrust of the
Federal judiciary, and I don’t think that’s an appropriate objective
for Congress to pursue through statutory means.

There are other difficulties with this statute, but, of course, I
have limited time, and I am happy to amplify those later. Thank
you.

Mr. SMITH. Thank you, Professor Gerhardt.

[The prepared statement of Mr. Gerhardt follows:]

PREPARED STATEMENT OF MICHAEL J. GERHARDT

I appreciate greatly the honor and privilege of being allowed to participate in to-
day’s hearing on “The Constitution Restoration Act of 2004” (hereafter “the Act”).
I understand the purpose of today’s hearing is to examine the constitutionality of
Congress’ power to limit all federal jurisdiction with respect to “any matter to the
extent relief is sought against an element of Federal, State, or local government, or
against an officer of Federal, State, or local government (whether or not acting in
official capacity), by reason of that element’s or officer’s acknowledgment of G-d as
the sovereign source of law, liberty, or government.” As I pondered the constitu-
tionality of this proposed bill, I could not help but think of Justice Antonin Scalia’s
prescient defense in Morrison v. Olsen.! There, in a memorable turn of phrase, he
denounced the now-defunct Independent Counsel Act as “a wolf that comes as a
wolf.”2 With all due respect, I think that the same could be said of the “Constitution
Restoration Act of 2004.” It is a wolf that comes before this Subcommittee as wolf.
The name of the Act alone admit to an unconstitutional objective; Congress has no
constitutional authority to overturn, or dilute, the constitutional opinions of Article
IIT courts through any of its legislative powers. This bill is a transparent attempt
to diminish if not eliminate the status of certain constitutional decisions of Article
III courts as constitutional law, to weaken the independence of the federal judiciary,
and to subject certain constitutional claims and claimants to disparate treatment.

In my opinion, there is nothing magical about Congress’ power to regulate federal
jurisdiction. It is tempting to construe this power as unlimited; it has never been
clear whether Article III sets any limits on this power. Scholars have long disagreed
about whether Article III imposes any so-called “internal” constraints on the Con-
gress’ power to regulate federal jurisdiction. But it is a major mistake to read Arti-
cle IIT as if the only constraints on it are those that may be set forth in Article III.
It is a further mistake to read it as if it were not affected by subsequent constitu-
tional amendments. Both the Fifth Amendment Due Process Clause and its equal
protection component constrain how Congress may withdraw federal jurisdiction.
There is no question, for instance, it may not force African-Americans, women, or
Jews to litigate their constitutional claims in state courts, while leaving everyone
else access to Article III courts for their constitutional claims.

It should go without saying that the Congress has no unlimited powers. Nor, for
that matter, do any other constitutional actors have unlimited powers. Congress’

1487 U.S. 654 (1988).
21d. at 698 (Scalia, J., dissenting).
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power to regulate federal jurisdiction is subject to the same constitutional limita-
tions as every other plenary power, even those pertaining to war. If the invocation
of the war powers were not a “blank check” to do as Congress or the President
pleases (as Justice O’Connor declared at the end of last Term), this is no less true
for every other power, including the power to regulate federal jurisdiction. Con-
sequently, the latter is subject to separation of powers and federalism limitations
and to the individual rights guarantees set forth in the Bill of Rights.

An especially troubling aspect of this bill is that it appears to lack a legitimate
objective. At the very least, the Fifth Amendment requires that every congressional
enactment must at least have a legitimate objective, but it is not possible to find
one for the Act. It is motivated by distrust of the federal judiciary. Distrust of the
federal judiciary is, however, not a legitimate objective. Nor is either disagreement
with certain constitutional precedents of the courts or a desire to displace those de-
cisions a legitimate objective. Under our Constitution, the federal judiciary is inte-
gral to protecting the rule of law in our legal system, balance of power among the
branches, and protecting unpopular minorities from the tyranny of the majority.

For good reason, the Supreme Court has never upheld efforts to use the regu-
latory power over federal jurisdiction to regulate substantive constitutional law.
With all due respect, I urge the Subcommittee to do as its illustrious predecessors
have done in recognizing the benefits of our constitutional systems of separation of
powers, federalism, and due process far outweigh whatever their costs. Below, I ex-
plain the principal grounds on which I believe this proposed bill is unconstitutional.

I.
GENERAL PRINCIPLES

A few general principles should guide our consideration of the constitutionality of
the Constitution Restoration Act of 2004. I discuss each briefly before considering
how the proposed bill threatens each of them.

A. The Constitution Restricts the Means by which Article III Courts’ Constitutional
Decisions May Be Overturned. The United States Constitution allows the decisions
of Article III courts on constitutional issues to be overturned by two means and two
means only. The first is by a constitutional amendment. Article V of the Constitu-
tion sets forth the requirements for amending the Constitution. In our history, con-
stitutional amendments have overruled only a few constitutional decisions, includ-
ing both the Eleventh and Fourteenth Amendments. Thus, it would not be constitu-
tional for the Congress to enact a statute to overrule a court’s decision on constitu-
tional law. For instance, it would be unconstitutional for the Congress to seek to
overrule even an inferior court’s decision on the Second Amendment by means of
a statute.

The second means for displacing an erroneous constitutional decision is by a supe-
rior court or by a court’s overruling its own decisions. Since the Constitution places
the Supreme Court at the apex of the federal judicial system, it has no superior;
it is the only Article IIT court that may overturn its constitutional decisions. And
it has done so expressly in more than a 150 of its constitutional decisions. On count-
less other occasions, the Court has modified, clarified, but not overruled its prior
decisions on constitutional law. It is perfectly legitimate to ask the Supreme Court—
or any other court, for that matter—to reconsider a constitutional decision.

It follows that the Congress may not, even through the exercise of its plenary
power to regulate federal jurisdiction, to overrule a federal court’s decision on con-
stitutional law or to require inferior courts not to follow it. Nor, for that matter, may
Congress direct the Court to ignore, or not to rely on or make reference to, some
of its constitutional opinions. Indeed, the Supreme Court has long recognized that
the Congress may not use its power to regulate jurisdiction—or, for that matter, any
other of its powers—in an effort to override substantive judicial decisions. See, e.g.,
City of Boerne v. Flores,® Dickerson v. United States,* and Eichman v. United
States.> Efforts, taken in response to or retaliation against judicial decisions, to
withdraw all federal jurisdiction are transparent attempts to influence, or displace,
substantive judicial outcomes. For several decades, the Congress, for good reason,
has refrained from enacting such laws. The closest the Congress has come to doing
this has been in restricting judicial review with respect to certain war-time meas-
ures, but I am unaware of any jurisdiction-stripping proposals pending in the House
designed to protect national security.

3521 U.S. 507 (1997).
4530 U.S. 428 (2000).
5496 U.S. 310 (1990).
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Moreover, proposals that would limit the methods available to Article III courts
to remedy constitutional injuries are constitutionally problematic. The problem with
such restrictions is that, as the Task Force of the Courts Initiative of the Constitu-
tion Project found, “remedies are essential if rights are to have meaning and effect.”
Indeed, the bipartisan Task Force was unanimous “there are constitutional limits
on the ability of legislatures to preclude remedies. At the federal level, where the
Constitution is interpreted to vest individual rights, it is unconstitutional for Con-
gress to preclude the courts from effectively remedying deprivations of those rights.”
While Congress clearly may use its power to regulate jurisdiction to provide for par-
ticular procedures and remedies in inferior federal courts, it may do so in order to
increase the efficiency of Article III courts not to undermine those courts. The Con-
gress needs a neutral reason for procedural or remedial reform. Indeed, the Fifth
Amendment Due Process requires that the Congress must have a neutral justifica-
tion, or legitimate objective, for every piece of legislation that it enacts. While na-
tional security and promoting the efficiency of the federal courts qualify plainly as
neutral justifications, distrust of the federal judiciary does not.

B. Constitutional Precedents Have the Status of Constitutional Law. It is tempting
to think that when the Supreme Court makes a mistake that its mistake is not enti-
tled to inclusion as a part of constitutional law. The mistake is to yield to this temp-
tation. The fact is that the major sources of constitutional meaning—text, original
understanding, structure, and historical practice—support treating all the Supreme
Court’s constitutional opinions as constitutional law, which only may be altered in
by either a constitutional amendment or the Court’s change of mind.

First, the Constitution extends “the judicial Power” of the United States over cer-
tain “cases” or “controversies.” Judicially decided cases or controversies constitute
precedents. Article V sets forth the requirements for the ratifications of amend-
ments overturning erroneous precedents. The fact that amendments have been
chronologically added to the Constitution, rather than integrated within the original
text (with appropriate deletions), suggests that constitutional law remains static un-
less or until such time as amendments are ratified.

Second, “the judicial Power” set forth in Article III of the Constitution was under-
stood historically to include a power to create precedents of some degree of binding
force. In Federalist Number 78, Alexander Hamilton specifically referred to rules of
precedent and their essential connection to the judicial power of the United States:
“To avoid an arbitrary discretion in the courts, it is indispensable that they should
be bound by strict rules and precedents . . .” Indeed, legal scholars have found that
the doctrine of precedent either was established or becoming established in state
courts by the time of the Constitutional Convention.” ¢ The framers, in other words,
were familiar with reliance on precedent as a source of constitutional decision.

Third, historical practices uniformly support treating precedents as constitutional
law and thus unalterable except through extraordinary constitutional mechanisms.
As one of my colleagues and a distinguished critic of the doctrine of stare decisis
has acknowledged, “the idea that ‘the judicial Power’ establishes precedents as bind-
ing law, obligatory in future cases,” traces at least to the early nineteenth century,
“perhaps presaged by certain Marshall Court opinions.” 7 Another commentator re-
cently found that the framers rejected “the notion of a diminished standard of def-
erence to constitutional precedent” as distinguished from common-law precedents.”
Justice Joseph Story agreed that the “conclusive effect of [constitutional adjudica-
tion] was in the full view of the Framers of the Constitution.”

Fourth, constitutional structure supports the status of constitutional precedents
as constitutional law. As one of the nation’s foremost authorities on constitutional
law and federal jurisdiction, Richard Fallon of Harvard Law School, has observed,
“Under the Constitution, the judiciary, like the executive branch, has certain core
powers not subject to congressional regulation under the Necessary and Proper
Clause. For example, it is settled that the judicial power to resolve cases encom-
passes a power to invest judgments with ‘finality’; congressional legislation pur-
porting to reopen final judgments therefore violate Article III. And there can be lit-
tle doubt that the Constitution makes Supreme Court precedents binding on lower
courts. If higher court precedents bind lower courts, there is no structural anomaly

6See, e.g., Morton J. Horwitz, The Transformation of American Law, 1780-1860, at 8-9
(1977). See also Thomas Lee, Stare Decisis in Historical Perspective: From the Founding Era
to the Rehnquist Court, 52 Vand. L. Rev. 647, 659 (1999) (“legal historians generally agree that
the doctrine of stare decisis [was] of relatively recent origin” at the time of the Founding and
had begun to resemble its modern form only during the eighteenth century).

7Michael Stokes Paulsen, Abrogating Stare Decisis by Statute: May Congress Remove the
Precedential Effect of Roe and Casey?, 109 Yale L.J. 1535,1578 n.115 (2000).
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in the view that judicial precedents also enjoy limited constitutional authority in the
courts that rendered them.” 8

It follows that any attempt by the Congress to dilute the authority of Supreme
Court opinions on constitutional law within the federal court system would be plain-
ly unconstitutional. Congress could not, for instance, enact a statute directing the
Court either to ignore its precedents on abortion rights as a source of decision alto-
gether or to forego ever reconsidering certain 11th amendment precedents. Either
enactment would be unconstitutional.

C. The Constitution Guarantees The Independence of Federal Judges from Political
Reprisals. The Constitution vests Article III judges and justices with life tenure and
undiminished compensation in order to ensure that they may decide cases or con-
troversies without fear of political retaliation. The independence from political re-
prisals that federal judges enjoy includes the authority to prioritize sources of con-
stitutional meaning. This authority is at the core of the judicial function. As Pro-
fessor Fallon has argued, “The power to say what the Constitution means or re-
quires—recognized in Marbury v. Madison—implies a power to determine the
sources on which constitutional rulings may properly rest. To recognize a congres-
sional power to determine the weight to be accorded to [the Court’s] precedent—no
less than to recognize congressional authority to prescribe the significance that
shoultsi) attach to the original understanding—would infringe that core judicial func-
tion.”

D. The Supreme Court is Essential for Ensuring the Uniformity and Finality of
Constitutional Law. Referring to the Court’s decision in Martin v. Hunter’s Lessee,10
Justice Oliver Wendell Holmes remarked, “I do not think that the United States
would come to an end if we [judges] lost our power to declare an Act of Congress
void. I do think that the Union would be imperiled if we could not make that dec-
laration as to the laws of the several states.”1! Without the authority to review
state court judgments on federal law recognized in Martin (and ever since), there
would be no means by which to ensure uniformity and finality in the application
of federal law across the United States. This would be particularly disastrous for
constitutional law. Federal rights, for instance, would cease to mean the same thing
in every state. States could dilute or refuse to recognize these rights without any
fear of reversal; they would have no incentive to follow the same constitutional law.
Indeed, many state court judges are subject to majoritarian pressure to rule against
federal rights, particularly those whose enforcement would result in a diminishment
in state sovereignty. The Fourteenth Amendment would amount to nothing if Con-
gress were to leave to state courts alone the discretion to recognize and vindicate
the rights guaranteed by the Fourteenth Amendment. Judicial review within the
federal courts is indispensable to the uniform, resolute, final application of federal
rights protected by the Fourteenth Amendment.

In effect, the Constitution Restoration Act of 2004 allows the highest courts in
each of the fifty states to become the courts of last resort within the federal judicial
system for interpreting, enforcing, or adjudicating certain claims under the Estab-
lishment and Free Exercise Clauses. This Act allows different state courts to reach
different conclusions regarding the viability of various claims differently, without
any possibility of review in a higher tribunal to resolve conflicts among the states.
Thus, the Act precludes any finality and uniformity across the nation in the enforce-
ment and interpretation of the affected rights.

An equally troubling aspect of the bill is its implications for the future of judicial
review. The Constitution does not allow the Congress to vest jurisdiction in courts
to enforce a law but prohibit it from considering the constitutionality of the law that
it is enforcing. The Task Force of the Courts Initiative of the Constitution Project
unanimously concluded “that the Constitution’s structure would be compromised if
Congress could enact a law and immunize that law from constitutional judicial re-
view.” For instance, it would be unconstitutional for a legislature to assign the
courts with enforcing a criminal statute but preclude them from deciding the con-
stitutionality of this law. It would be equally unlawful to immunize any piece of fed-
eral legislation from constitutional judicial review. If Congress could immunize its
laws from the Court’s judicial review, then this power could be used to insulate
every piece of federal legislation from Supreme Court review. For instance, it is tell-
ing that in response to a Supreme Court decision striking down a federal law crim-
inalizing flag-burning, many members of the Congress proposed amending the Con-

8 Richard H. Fallon, Jr., Stare Decisis and the Constitution: An Essay on Constitutional Meth-
odology, 76 N.Y.U. L. Rev. 570, 579 (2001) (footnotes and citations omitted).

91d. at 592.

1014 U.S. (1 Wheat.) 304 (1816).

11 Oliver Wendell Holmes, Collected Papers 295-96 (1920).
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stitution. This was an appropriate response allowed by the Constitution, but enact-
ing t{le same bill but restricting federal jurisdiction over it would be unconstitu-
tional.

In addition, courts must have the authority to enjoin ongoing violations of con-
stitutional law. For example, the Congress may not preclude courts from enjoining
laws that violate the First Amendment’s guarantee of freedom of speech. If an arti-
cle IIT court concludes that a federal law violates constitutional law, it would shirk
its duty if it failed to declare the inconsistency between the law and the Constitu-
tion and proceed accordingly.

Proposals to exclude all federal jurisdiction would, if enacted, open the door to an-
other, equally disastrous constitutional result—allowing the Congress to command
the federal courts on how they should resolve constitutional results. In Ex Parte
Klein, 80 U.S. at 146-47, the Supreme Court declared that it

seems to us that it is not an exercise of the acknowledged power of Congress
to make exceptions and prescribe regulations to the appellate power . . . What
is this but to prescribe a rule for the decision of a cause in a particular way?
. . . Can we do so without allowing that the legislature may prescribe rules of
decision to the Judicial Department or the government in cases pending before
it? . . . We think not . . . We must think that Congress has inadvertently
passed the limit which separates the legislature from the judicial power.

The law at issue in Ex Parte Klein attempted to foreclose the intended effect of both
a presidential pardon and an earlier Supreme Court decision recognizing that effect.
The Court struck the law down. In all likelihood, the same outcome would arise
with respect to any other law excluding all federal jurisdiction, for such a law is
no different than a law commanding the courts to uphold the law in question, a
command no doubt Article III courts would strike down even if they thought the
law in question was constitutional. There is no constitutionally meaningful dif-
ference between these laws, because the result of a law excluding all federal juris-
diction over a federal law and a command for the courts to uphold the law are pre-
cisely the same—preserving the constitutionality of the law in question.

1I.
THE CONSTITUTION RESTORATION ACT OF 2004 VIOLATES SEPARATION OF POWERS

With the aforementioned principles in mind, I believe that the Constitution Res-
toration Act violates separation of powers in several ways. First, it attempts to di-
lute several constitutional precedents of the Supreme Court, the Eleventh Circuit
(on the Ten Commandments), and the Ninth Circuit (on the Pledge of Allegiance).
Part III, Section 301 of the Act, provides that “Any decision of a Federal court which
has been made prior to or after the effective date of this Act, to the extent that the
decision relates to an issue removed from Federal jurisdiction under section 1260
or 1370 of title 28, United States Code, as added by this Act, is not binding prece-
dent on any state court.” The Supreme Court no doubt qualifies as one of the federal
courts covered by this provision. In previous cases, the Supreme Court has held that
posting the Ten Commandments in public school classrooms violates the First
Amendment,'2 that mandatory school prayer is unconstitutional,!3 and that stu-
dents may not be required to recite the Pledge of Allegiance.l* The Constitution
Restoration Act allows state courts to ignore each of these precedents. Indeed, this
is the purpose of the Act. Moreover, it invites state courts to overturn these prece-
dents. State courts could, for instance, choose simply to post the Ten Command-
ments and allow mandatory school prayer or mandatory recitation of the Pledge of
Allegiance, without any fear the Court might order them to comply with its prece-
dents. The precedents will lose their constitutional significance.

Second, Title II, section 201 of the Act, provides that in constitutional adjudication
“a court of the United States may not rely upon any constitution, law, administra-
tive rule, Executive order, directive, policy, judicial decision, or any other action of
any foreign state or international organization or agency, other than the constitu-
tional law and English common law.” This provision is almost certainly unconstitu-
tional, because it interferes with the core function of federal judges to decide for
themselves on how much weight to attach to particular sources of constitutional
meaning. In almost every instance in which Supreme Court justices have referenced
foreign law in their constitutional opinions, the justices’ reliance on foreign law has
been de minimis. In those few instances, they took great pains to explain that they

12 See Stone v. Graham, 449 U.S. 39 (1980).
13 See, e.g., Engel v. Vitale, 370 U.S. 421 (1962).
14 See West Virginia Board of Education v. Barnette, 319 U.S. 624 (1943).
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have attached no, or little, weight to the foreign law referenced in their opinions.
Moreover, some foreign law is arguably pertinent to constitutional interpretation;
for instance, the bill mentions “English common law” as being relevant to constitu-
tional interpretation but does not mention some precedents from classical antiquity
on which some Framers relied in fashioning certain parts of the Constitution, such
as separation of powers.15

Third, Section 302 of Title IIT of the Act declares that “any activity” by a federal
judge “that exceeds the jurisdiction of the court of that judge or justice, as the case
may be, by reason of section 1260 or 1370 of title 28, United States Code, as added
by this Act,” is “deemed to constitute the commission of” an impeachable offense.
This provision is constitutionally problematic for many reasons. To begin with, “any
activity” might include striking down the Act as unconstitutional. If, for instance,
the Supreme Court struck the law down, then the House will have to determine
whether it must then impeach the offending majority, perhaps the entire Court
itself. I do not believe that such a result is at all consistent with our constitutional
traditions, historical practices, and structure, including our cherished notion of judi-
cial independence.

Nor does the Act qualify how much reliance on foreign law is unacceptable. It
seems outlandish to treat minimal reliance on foreign law as constituting the
grounds for a judge’s removal from office.

Though the Act allows judges and justices to rely on “constitutional law” in inter-
preting the Constitution, the Act does not define the terms. While some members
of Congress might reach different conclusions than some justices about both the ap-
propriate sources of constitutional meaning and how much weight to attach to them,
the opposite holds true as well: Justices are not, nor may they be required, to com-
ply with the directives of Congress on which constitutional conclusions they may
reach, which sources they may consult, or how much weight they ought to attach
to these sources.

Moreover, it is difficult, if not impossible, to make a judge’s bad decision grounds
for his or her impeachment.1¢ Judicial independence requires relatively wide lati-
tude of discretion in determining how to prioritize sources of decision. Indeed, this
independence is an important feature within the appellate system, which is de-
signed in part to correct judicial errors. Bad decisions may be appealed, and they
may be overturned on appeal. They may also be overturned by constitutional
amendment. So, it is not clear why impeachment is required to check these mis-
takes. I assume that some think it necessary to correct mistakes that cannot be cor-
rected by these other means. But if the decisions are made by a group of judges
or justices, then the entire group would have to be removed. I know of no source
of constitutional meaning that would support such an outlandish outcome. The fact
that the Congress has never impeached and removed a group of judges for a collec-
tive decision is telling. If, however, dissenting justices have made the bad decisions,
then it seems silly to impeach them, because their decisions carry remarkable little
weight in constitutional law. The same would be true for many, if not most, sole
concurrences.

Applying this Act to real cases produces disturbing results. For instance, if the
Act were strictly interpreted, then the majority in Bowers v. Hardwick 17 should
have all been subject to impeachment for relying on the Judeo-Christian tradition
and the history of Western civilization in reaching their conclusion. The reference
to the Judeo-Christian tradition and Western civilization was made to rebut the ar-
gument that there was a tradition of not criminalizing homosexual sodomy, and it
is this reference that prompted Justice Kennedy in Lawrence v. Texas 18 to reference
European law. Thus, a strict reading of the Act would allow not only the impeach-
ment and removal of the majority in Bowers but also the justices who joined Justice
Kennedy’s opinion in Lawrence.

I believe the justices in both those cases acted in good faith. An impeachable of-
fense requires both mens reus (a criminal intent) and actus reus (a bad act); and
it is impossible to prove that the justices in both Bowers and Lawrence not only
acted in bad fath but had the requisite malicious intent to deviate from the Con-
stitution.

15The leading expert on this question is David Bederman of Emory Law School. He has just
completed a manuscript of a forthcoming book on the influence of ancient precedents in the
drafting and ratification of the Constitution.

16 A few years ago I had the opportunity explore in depth the question about whether Article
IIT judges may be impeached and removed for their decisions. See Michael J. Gerhardt, Chan-
gellor Kent and the Search for the Elements of Impeachable Offenses, 74 Chi.-Kent L. Rev. 91

1998).
17478 U.S. 186 (1986).
18539 U.S. 558 (2003).
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II1.
THE CONSTITUTION RESTORATION ACT OF 2004 VIOLATES EQUAL PROTECTION

I have no doubt that the Constitution Restoration Act of 2004 violates the equal
protection component of the Fifth Amendment Due Process Clause. See Bolling v.
Sharpe, 347 U.S. 497 (1954) (recognizing, inter alia, that congruence requires the
federal government to follow the same constitutional standard as the Fourteenth
Amendment Equal Protection Clause requires states to follow). The Court will sub-
ject to strict scrutiny any classifications that explicitly burden a suspect class or
fundamental right. The Constitution Restoration Act of 2004 does both.

First, the Constitution Restoration Act of 2004 may be based on a suspect classi-
fication. The natural plaintiffs to challenge this law may be people who belong to
particular religious faiths which do not believe in paying homage to idols, such as
Jehovah’s Witnesses and Seventh Day Adventists; people who do not want the state
to tell them how and when to pray (and may adhere to particular religious faiths);
or people, such as atheists, who do not believe in G-d. Each group has a claim to
being a suspect class, because each is defined by virtue of its exercise of a funda-
mental right. Government needs a compelling justification to burden a suspect class,
but mistrust of “unelected judges” is not a compelling justification.

Even if there were no suspect class burdened by the Act and only the rational
basis test had to be satisfied, a court might conclude that the Act does not even sat-
isfy that standard. The bill lacks a neutral justification. Distrust of federal judges
is inconsistent with the very structure of our Constitution. While the Act also pur-
ports to be promoting federalism, federalism is the term we use to refer to the com-
plex relationship between the federal and state governments. This term encom-
passes not just states rights but also the power of the federal judiciary to review
state action. Federalism limits what the Congress may do, even with respect to reg-
ulating federal jurisdiction. It limits what Congress may do to enhance state sov-
ereignty at the expense of the federal judiciary.

Iv.
THE CONSTITUTION RESTORATION ACT OF 2004 VIOLATES THE FIFTH AMENDMENT DUE
PROCESS CLAUSE

In all likelihood, the Constitution Restoration Act of 2004 violates the Fifth
Amendment Due Process clause. The Congress’ power to regulate jurisdiction may
withdraw jurisdiction in Article III courts for neutral reasons, such as promoting
their efficiency, national security, or improving the administration of justice. Nei-
ther mistrust of the federal judiciary nor hostility to particular substantive judicial
decisions (or to particular rights) qualifies as a neutral justification that could up-
hold a congressional regulation of federal jurisdiction. It is hard to imagine why an
Article IIT court, even the Supreme Court, would treat such distrust as satisfying
the rational basis test required for most legislation. By design, Article III judges
have special attributes—life tenure and guarantee of undiminished compensation—
that are supposed to insulate them from majoritarian retaliation. They are also sup-
posed to be expert in dealing with federal law and more sympathetic to federal
claims than their state counterparts.19

Excluding all federal jurisdiction with respect to particular federal claims forces
people seeking to vindicate those rights in state courts, which are often thought to
be hostile or unsympathetic to such claims. To the extent that the federal law bur-
dens federal constitutional rights, it is problematic both for the burdens it imposes
and for violating due process. Basic due process requires independent judicial deter-
minations of federal constitutional rights (including the “life, liberty, and property”
interests protected explicitly by the Fifth Amendment). Because state courts are
possibly hostile to federal interests and rights and under some circumstances are
not open to claims based on those rights, due process requires an Article III forum.

In addition, a proposal excluding all federal jurisdiction may violate the Fifth
Amendment’s Due Process Clause’s guarantee of procedural fairness. Over a century
ago, the Court declared that due process “is a restraint on the legislative as well
as the executive and judicial powers of the government, and cannot be construed
to leave congress free to make ‘any due process of law,” by its mere will.” The Court
has further explained “that the Due Process Clause protects civil litigants who seek
recourse in the courts, either as defendants hoping to protect their property or as
plaintiffs seeking to redress grievances.” A proposal excluding all federal jurisdiction
effectively denies a federal forum to plaintiffs whose constitutional interests have
been impeded by the law, even though Article III courts, including the Supreme

19 See Martin v. Hunters’ Lessee, 14 U.S. 304 (1816).
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Court, have been designed to provide a special forum for the vindication of federal
interests.

Congress has shown admirable restraint in the past when it has not approved leg-
islation aimed at placing certain substantive restrictions on the inferior federal
courts. Over the years, there have been numerous proposals restricting jurisdiction
in the inferior courts in retaliation against judicial decisions, but the Congress has
not enacted them. The Congress has further refused since 1869 not to expand or
contract the size of the Court in order to benefit one party rather than another.
These refusals, just like those against withdrawing all federal jurisdiction in a par-
ticular class of constitutional claims, constitute a significant historical practice—
even a tradition—that argues against, rather than for, withdrawing all jurisdiction
over particular classes of constitutional claims.

V.
CONSTITUTIONAL STRUCTURE FURTHER BARS CONGRESS FROM ELIMINATING FEDERAL
JURISDICTION OVER CLAIMS AGAINST FEDERAL OFFICIALS

Another aspect of federalism, to which I have alluded, is that it is not just con-
cerned with protecting the states from federal encroachments. It also protects the
federal government and officials from state encroachments. In a classic decision in
Tarble’s Case,2° the Supreme Court held that the Constitution precluded state
judges from adjudicating federal officials’ compliance with state habeas laws. The
prospect of state judges exercising authority over federal officials is not consistent
with the structure of the Constitution. They could then direct, or impede, the exer-
cise of federal power. The Act allows, however, state courts to do this. By stripping
all federal jurisdiction over certain claims against federal officials, the Act leaves
only state courts with jurisdiction over claims brought against those officials. The
popular will might lead state judges to be disposed to be hostile to federal claims
or federal officials. Hostility to the federal claims poses problems with the Fifth
Amendment, while hostility to federal officials poses serious federalism difficulties.

Beyond the constitutional defects with the Constitution Restoration Act of 2004,
it may not be good policy. It may send the wrong signals to the American people
and to people around the world. It expresses hostility to our Article III courts, in
spite of their special function in upholding constitutional rights and enforcing and
interpreting federal law. If a branch of our government demonstrates a lack of re-
spect for federal courts, our citizens and citizens in other countries may have a hard
time figuring out why they should do otherwise. Rejecting proposals to exclude all
federal jurisdiction or inferior court jurisdiction for some constitutional claims ex-
tends an admirable tradition within the Congress and reminds the world of our
hard-won, justifiable confidence in the special role performed by Article III courts
throughout our history in vindicating the rule of law.

Mr. SMITH. Professor Hellman.

STATEMENT OF ARTHUR D. HELLMAN, PROFESSOR OF LAW,
UNIVERSITY OF PITTSBURGH SCHOOL OF LAW

Mr. HELLMAN. Thank you, Mr. Chairman.

Any citizen who cares deeply about public affairs and particu-
larly about the role of Government in the life of the nation is going
to experience frustration from time to time with decisions handed
down by the Federal courts. The sponsors of H.R. 3799 plainly feel
a great deal of frustration with certain decisions interpreting the
establishment clause as well as decisions in which courts have re-
lied on foreign law. And Members of this Subcommittee may share
those views. But however much you might disagree with those
court decisions, this bill is not an appropriate response. Most of its
provilsions—not all of them, but most of them—are unconstitu-
tional.

And the bill as a whole is bad public policy because it seeks to
impair the independence of the judiciary, an independence that has

2080 U.S. (13 Wall.) 197 (1871).
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been forged through 200 years of history and also a set of tradi-
tions that have served this Nation well.

I will begin with what is the most radical provision of the bill,
section 302. That is the impeachment provision that Mr. Berman
and Professor Gerhardt have referred to. It seems to me that this
is something the Constitution just doesn’t allow Congress to do.
Now, the Constitution doesn’t say that in so many words, but it
does say that Congress cannot dock the pay of judges because they
don’t like their decisions, not even 1 percent. And the reason the
Framers put that in the Constitution is that they thought it was
essential to have an independent judiciary. And what they meant
by that was a judiciary not beholden to Congress.

Well, if you can’t reduce their salary by even 1 percent for deci-
sions that you disagree with, how could it be constitutional to im-
peach and remove them from office?

In addition to the text, we have guidance from tradition, and the
authoritative expositor of that tradition is Chief Justice Rehnquist
in his book Grand Inquests, and I have included some extracts
from that in my statement.

The second mechanism for enforcement is the section 301, which
says that decisions made by Federal courts contrary to this bill, be-
fore or after it, are not binding precedents. And it seems to me that
that’s plainly unconstitutional under the decision just 4 years ago
in Dickerson, a decision written by the Chief Justice saying that
Congress does not have the power to legislatively supersede the Su-
preme Court’s decisions interpreting and applying the Constitution.
But that is just what this provision attempts to do.

I think that Dickerson also dictates the unconstitutionality of the
provision on foreign law, although I don’t think you need Dickerson
for that. I think all you have to do is to read Marbury v. Madison,
the foundational decision of American constitutional law, and the
familiar statement that it is emphatically the province and duty of
the judicial department to say what the law is.

Now, that brings me to the two jurisdictional provisions of the
bill. I believe that those two jurisdictional provisions raise very dif-
ferent issues. The provision on the Supreme Court appellate juris-
diction I think is a very closely balanced constitutional question,
and perhaps we can get to that during the questions.

On the other side, I think that the bill—the provisions of the bill
on district court jurisdiction are constitutional; that the Congress
is not required to have Federal courts, and Congress has very wide
discretion in deciding which kinds of matters to vest in the jurisdic-
tion of the Federal courts. But to say that a provision, or perhaps
two of them are constitutional is not to say that they are good pol-
icy, and they are not.

There have been many bills like this over the past 50 years.
None have been enacted. And I think that that history has estab-
lished a tradition almost as strong as the one that Chief Justice
Rehnquist discussed with respect to impeachment.

There is more that could be said about the particular provisions,
but I will close with these thoughts: Ours is a pluralistic nation.
We are closely divided on many issues.

What that means is that depending on the time and the cir-
cumstances, anyone can be part of a minority. And the availability
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of an independent Federal court with power to hear everyone’s con-
stitutional claims is a source of reassurance to all of us. For that
reason and for the others I have indicated, Congress, and in this—
in the first instance this Subcommittee, should adhere to these long
and valuable traditions and should reject this bill in its entirety.
Thank you.

Mr. SMITH. Thank you, Professor Hellman.

[The prepared statement of Mr. Hellman follows:]
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PREPARED STATEMENT OF ARTHUR D. HELLMAN

Statement of
Arthur D. Hellman

Mr. Chairman and Members of the Subcommittee:

Thank you for inviting me to testify at this legislative hearing on H.R. 3799,
the “Constitution Restoration Act of 2004.” My view, in brief, is that most of the
provisions of H.R. 3799 are unconstitutional, and all of them are unwise. An
independent federal judiciary has served this nation well, and Congress should
resist measures that would diminish or threaten that independence.

It is important to emphasize that opposition to H.R. 3799 is justified
irrespective of whether one shares the concerns that underlie the bill. Certainly
reasonable people can argue that the courts have sometimes gone too far in
banishing religious references from public ceremonies and religious displays from
public places. And 1 would have no difficulty in endorsing the position, well
articulated by Judge Richard A. Posner and Professor John O. McGinnis, that the
federal courts should not use foreign or international law as persuasive authority in
interpreting our own Constitution. But however wrong (or even wrong-headed)
some of the decisions may be, H.R. 3799 is a misguided remedy that should be
rejected outright.

Before turning to the issues raised by H.R. 3799, T will say a few words by
way of personal background. 1 am a professor of law and Distinguished Faculty
Scholar at the University of Pittsburgh School of Law, where I teach courses in
Federal Courts and Constitutional Law. I have written numerous articles and
reports on various aspects of the work of the federal courts; T have also written on
free speech and on judicial activism. Of particular relevance to today’s hearing, I
am the author (with Dean Lauren Robel of the Tndiana University School of Law)

of FEDERAL COURTS: CASES AND MATERIALS ON JUDICIAL FEDERALISM AND THE
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LAWYERING PROCESS, which is scheduled for publication in the spring of 2005. 1
am responsible for the chapters on “Congressional Power to Control the
Jurisdiction of the Federal Courts” and “Congressional Power to Control Judicial
Decision Making,” and in this statement | have adapted some material from those
chapters. Of course, in my testimony today I speak only for myself.

I. H.R. 3799 in Context

Although H.R. 3799 can be referred to colloquially as “court-stripping”
legislation, it goes considerably further than most of the bills that fall within that
category. A useful point of comparison is H.R. 3313, the Marriage Protection Act
of 2004, which was passed by the House in July of this year.

Title I of H.R. 3799 parallels the Marriage Protection Act in its entirety.
Each of the bills eliminates both the Supreme Court’s appellate jurisdiction and
the district courts’ trial jurisdiction to hear a particular kind of case. In the
Marriage Protection Act, the prohibition extends to “any question pertaining to the
interpretation of, or the validity under the Constitution of, section 1738C [of Title
28] or this section.” In H.R. 3799, the proscription embraces “any matter to the
extent that relief is sought against an element of Federal, State, or local
government, or against an officer of Federal, State, or local government (whether
or not acting in official personal capacity), by reason of that element’s or officer’s
acknowledgement of God as the sovereign source of law, liberty, or government.”!

The remaining provisions of H.R. 3799 have no counterpart in the Marriage

Protection Act. Two of these provisions are designed as enforcement mechanisms

1 Although I will not develop the point here, | note that the jurisdictional provisions in Title 1
are inartfully drafted. Each of the provisions excludes jurisdiction over “any matter” of the kind
described. But the relevant provisions of Title 28 define jurisdiction by reference to “cases,”
“judgments,” and “civil actions.” The statute as drafted would thus pose difficult problems of
interpretation and application.
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for the jurisdictional restrictions in Title I. Section 301 provides that any decision
of a federal court that relates to an issue removed from jurisdiction by Title T “is
not binding precedent on any state court.” Section 302 provides that if any federal
judge or Justice engages in any activity that exceeds the jurisdiction of the judge’s
court by reason of the Act’s jurisdictional restrictions, that activity shall be
deemed to constitute an impeachable offense.

Finally —and without apparent connection to the other provisions — Title 1T
of the Act takes aim at recent decisions by the Supreme Court that look to foreign
and international law for guidance in the resolution of questions arising under the
Constitution of the United States. It states: “In interpreting and applying the
Constitution of the United States, a court of the United States may not rely upon
any constitution, law, administrative rule, Executive order, directive, policy,
judicial decision, or any other action of any foreign state or international
organization or agency, other than the constitutional law and English common
law.”

In this statement, [ will discuss the three titles of H.R. 3799 in the reverse
order of their appearance in the bill. I will address the jurisdictional provisions
only briefly, because the issues are familiar to the members of this Subcommittee
from the debates on the Marriage Protection Act in the full Committee and on the
House floor.

In discussing the constitutional issues presented by H.R. 3799, I will confine
myself to the tools of constitutional interpretation that the Supreme Court is likely
to use if the various provisions of the bill should come before it. [ have avoided

esoteric theories that are not likely to command the Court’s attention.
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II. Impeachment as a Remedy
Section 302 is the most radical provision of H.R. 3799. It provides:

To the extent that a justice of the Supreme Court of the United States
or any judge of any Federal court engages in any activity that exceeds the
jurisdiction of the court of that justice or judge, as the case may be, by
reason of [the jurisdictional provisions of Title T], engaging in that activity
shall be deemed to constitute the commission of--

(1) an offense for which the judge may be removed upon
impeachment and conviction; and

(2) a breach of the standard of good behavior required by article III,
section 1 of the Constitution.

T believe that this provision is plainly unconstitutional; in addition, it would
breach a longstanding constitutional tradition that has served this country well.

On the first point, my conclusion is grounded in the text of the Constitution.
It is true, of course, that the Constitution does not say in so many words that a
federal judge cannot be impeached and convicted for rendering decisions that
Congress does not like. But it does say that “[t]the judges, both of the supreme and
inferior courts, shall ... receive for their Services @ Compensation, which shall not
be diminished during their Continuance in Office.” (Emphasis added.) The
Framers included this provision because they thought it was essential to have an
independent judiciary — a judiciary not beholden to Congress.

The Constitution thus forbids Congress from reducing a judge’s salary by
even 5 percent because it disagrees with one of the judge’s decisions. Is it
conceivable that the Constitution would allow Congress, by reason of that same
disagreement, to impeach a judge, convict him, and remove him from office?
Logically, there can be only one answer: it is not possible.

In addition to the text, we can also draw guidance from tradition — in this

instance, a tradition that has been chronicled and summarized by none other than
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the Chief Justice of the United States, William H. Rehnquist. In his book GRAND
INQUESTS (1992), the Chief Justice describes in detail the impeachment trial of
Justice Samuel Chase in 1805. Chase, a Federalist, was impeached by the House at
the instigation of President Jefferson, a Republican.2 All of the charges grew out
of alleged misbehavior while Chase was sitting in the circuit court as a trial judge.
The most serious accusations were based on his conduct during two criminal trials
and his partisan comments during a charge to a grand jury.

The Senate acquitted Chase on all of the articles of impeachment. On most of
the articles there was not even a majority, much less the two-thirds required for
conviction. Chief Justice Rehnquist summarizes the consequences of that
momentous series of votes:

The acquittal of Samuel Chase by the Senate had a profound effect
on the American judiciary. First, it assured the independence of federal
judges from congressional oversight of the decisions they made in the
cases that came before them. Second, by assuring that impeachment
would not be used in the future as a method to remove members of the
Supreme Court for their judicial opinions, it helped to safeguard the
independence of that body. ...

The acquittal of Chase [was] significant in that it seemed to draw a
line as the proper use of the congressional power to impeach and remove a
judge from office. Jefferson himself freely acknowledged this fact shortly
after the Chase acquittal, saying the impeachment was a “scarecrow”
which would not be used again. The Senate’s action prevented the
Republicans from further exploring and expanding the possible use of
impeachment to remove from office judges whose views they considered
to be unwise or out of keeping with the times. ...

Neither the Chase acquittal nor any other single event could possibly
remove the potential for conflict between the federal judiciary and the
other branches of the federal government. That sort of conflict is
contemplated by the Constitution, and it would require a rewriting of that

2 Jefferson’s Republican Party was of course unrelated to the Republican Party of today.
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document to avoid the occasional confrontations that have taken place.
But the Chase acquittal has come to stand for the proposition that
impeachment is not a proper weapon for Congress (abetted, perhaps, by
the executive as in the case of Chase) to employ in these confrontations.
No matter how angry or frustrated either of the other branches may be by
the action of the Supreme Court, removal of individual members of the
Court because of their judicial philosophy is not permissible. The other
branches must make use of other powers granted them by the Constitution
in their effort to bring the Court to book.

You might respond to this by saying that, as judge himself, the Chief Justice
is not the most impartial of observers. But one does not have to be a judge to look
back on 200 years of American history and see the benefits of an independent
judiciary.

I will return to this point at the conclusion of my testimony, but there is more
that needs to be said about H.R. 3799’s willingness to use impeachment as a
remedy. Reasonable people can disagree about the merits of many federal-court
decisions today, as they have disagreed about past decisions such as Dred Scott,
Brown v. Board of Education, and many others. And in a free society, it is
legitimate to launch “vehement, caustic, and sometimes unpleasantly sharp
attacks™ on judges as on other public officials.? But for members of Congress to
propose impeachment and removal from office as a means of combating court
decisions they disapprove of goes beyond the boundaries of appropriate legislative
response.

111, State Courts and Supreme Court Precedent

In addition to the impeachment provision, H.R. 3799 includes a second

mechanism for enforcing its jurisdictional restrictions. Section 301 states that any

decision of a federal court, whether made prior to or after the effective date of the

3 See New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
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Act, “to the extent that the decision relates to an issue removed from Federal
jurisdiction [by the Act], is not binding precedent on any State court.” This
provision too is both unconstitutional and unwise.

Preliminarily, it should be noted that the only federal-court decisions that are
binding on state courts under current practice are the decisions of the United States
Supreme Court. State courts may find guidance in decisions of the federal courts
of appeals and the district courts, but they are under no obligation to rule in
accordance with them. Section 301 is thus a directive addressed to state courts
instructing them that they need not follow certain decisions of the Supreme Court
of the United States.

The unconstitutionality of section 301 is made clear by the recent decision in
Dickerson v. United States, 530 U.S. 428 (2000). In Dickerson, the Supreme Court
considered the constitutionality of 18 USC § 3501, enacted as part of the Omnibus
Crime Control and Safe Streets Act of 1968. Section 3501 provides in part: “In
any criminal prosecution brought by the United States or by the District of
Columbia, a confession . . . shall be admissible in evidence if it is voluntarily
given.” The statute offers a non-exclusive list of factors that courts should
consider in determining voluntariness.

Two years before section 3501 was enacted, the Supreme Court decided
Miranda v. Arizona, 384 U.S. 436 (1966). In Miranda, of course, the Court held
that a confession could not be admitted into evidence against a defendant unless it
was preceded by the now-familiar warnings. Section 3501 made no mention of
any required warnings. In Dickerson, Chief Justice Rehnquist, writing for the
Court, described the conflict between section 3501 and Miranda:

Given § 3501's express designation of voluntariness as the
touchstone of admissibility, its omission of any warning requirement, and
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the instruction for trial courts to consider a nonexclusive list of factors
relevant to the circumstances of a confession, we agree with the Court of
Appeals that Congress intended by its enactment to overrule Miranda.
Because of the obvious conflict between our decision in Miranda and §
3501, we must address whether Congress has constitutional authority to
thus supersede Miranda. If Congress has such authority, § 3501's totality-
of-the-circumstances approach must prevail over Miranda's requirement
of warnings; if not, that section must yield to Miranda's more specific
requirements.

The Chief Justice then laid out the governing rules:

The law in this area is clear. ... Congress retains the ultimate
authority to modify or set aside any judicially created rules of evidence
and procedure that are not required by the Constitution.

But Congress may not legislatively supersede our decisions
interpreting and applying the Constitution. (Emphasis added.)

By telling state judges that they need not follow Supreme Court decisions on
issues removed from Federal jurisdiction by Title I of the Act, Section 301 is an
attempt to “legislatively supersede [the Supreme Court’s] decisions interpreting
and applying the Constitution.” It is therefore unconstitutional. Indeed, the point is
even clearer than it was in Dickerson, because the attempt to countermand the
Court’s decisions is more direct.

Yet even if the unconstitutionality of section 301 were not so clear, the
provision would still be unwise. Alexander Hamilton, in an oft-quoted passage in
Federalist No. 82, emphasized that “the state governments and the national
governments ... truly are ...parts of ONE WHOLE.” It would be poor policy
indeed for one branch of the national government to tell state courts that they can
ignore the hitherto binding judgments of another branch.

1V. Use of “Foreign or International Law” in Constitutional Interpretation
Section 201 of the bill is a directive addressed not to state judges but to

federal judges. It provides:
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In interpreting and applying the Constitution of the United States, a
court of the United States may not rely upon any constitution, law,
administrative rule, Executive order, directive, policy, judicial decision, or
any other action of any foreign state or international organization or
agency, other than the constitutional law and English common law.

Although the rule of Dickerson may not directly apply to section 201, 1
believe that the Dickerson principle does control and that it renders section 201
unconstitutional. The reason is that the Dickerson principle derives ultimately
from the bedrock decision in American constitutional law, Marbury v. Madison, 1
Cranch (5 U.S.) 137 (1803). Marbury in turn rests on the proposition that “[i]t is
emphatically the province and duty of the judicial department to say what the law
is.” The power to “say what the law is” necessarily encompasses the power to
determine where to look for guidance in interpreting the law. Indeed, the Marbury
opinion itself states: “Those who apply the rule to particular cases, must of
necessity expound and interpret that rule.” For Congress to tell a federal court that
it may not “rely upon™ sources that the court believes to be relevant is thus to
intrude on core Article III functions.

A similar conclusion is suggested by the recent decision in Plaut v.
Spendthrift Farm, Inc., 514 U.S. 211 (1995). Justice Scalia, writing for the Court,
emphasized the Framers’ “sense of a sharp necessity to separate the legislative
from the judicial power.” He continued by describing how the Framers acted on
that belief:

The essential balance created by [the allocation of authority in the
Constitution] was a simple one. The Legislature would be possessed of
power to “prescrib[e] the rules by which the duties and rights of every
citizen are to be regulated,” but the power of “[t]he interpretation of the
laws” would be “the proper and peculiar province of the courts.” The
Federalist No. 78, pp. 523, 525.
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By its very terms, section 201 attempts to exercise the power of “[t]he
interpretation of the laws” which under the Constitution is “the proper and peculiar
province of the courts.”

Section 201 is also ill-advised. Like the impeachment provision, a frontal
challenge to the courts’ approach to constitutional interpretation would further
damage the already troubled relations between the judiciary and Congress. And it
would be counterproductive, for it would tend to discredit reasoned arguments,
such as those made by Judge Posner and Professor McGinnis, against the practices

that it would outlaw .4

V. Limiting the Supreme Court’s Appellate Jurisdiction
I turn now to the first of the jurisdictional restrictions in H.R. 3799. Section
101 would add a new section to Chapter 81, the chapter in Title 28 that defines the
jurisdiction of the Supreme Court. Section 1260 would provide:

Notwithstanding any other provision of this chapter, the Supreme
Court shall not have jurisdiction to review, by appeal, writ of certiorari, or
otherwise, any matter to the extent that relief is sought against an element
of Federal, State, or local government, or against an officer of Federal,
State, or local government (whether or not acting in official personal
capacity), by reason of that element's or officer's acknowledgement of
God as the sovereign source of law, liberty, or government.

Is the proposed section 1260 constitutional? The argument that it is relies
heavily on the language and structure of Article III section 2. The first sentence of
section 2 defines the “judicial power of the United States™ by listing nine

categories of “Cases™ and “Controversies.” The second sentence provides that in

two of those classes of cases—"“Cases affecting Ambassadors, other public

4 See Richard A, Posner, No Thanks, We Already Have Our Own Laws, Legal Affairs, July-
August 2004; John O. McGinnis, Statement Before the Subcommittee on the Constitution, House
Committee on the Judiciary, Mar. 25, 2004,
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Ministers and Consuls, and those in which a State shall be Party”—the Supreme
Court shall have original jurisdiction. Article TIT continues: “In all the other Cases
before mentioned, the supreme Court shall have appellate Jurisdiction, both as to
Law and Fact, with such Exceptions, and under such Regulations as the Congress
shall make.”

The final clause thus authorizes Congress to make “Exceptions™ to the
Supreme Court’s appellate jurisdiction. Nothing in Article TIT limits that
authorization. The proposed section 1260 would simply create an “exception” to
the grants of appellate jurisdiction in sections 1254 and 1257. Therefore it is
constitutional.*

So goes the argument. But 1 believe that the analysis cannot end there. The
reason lies in one of the most profound comments about constitutional
interpretation that anyone has ever made. In Monaco v. Mississippi, 292 U.S. 313
(1934), Chief Justice Hughes said: “Behind the words of the constitutional
provisions are postulates which limit and control.” One of the “postulates” that lies
behind the words of the Constitution — notably Article I1T and the Supremacy
Clause — is that review by the United States Supreme Court would be available to
assure that state courts comply with the commands of federal law. To the extent
that the proposed section 1260 would allow state courts to reject federal claims
without the possibility of review by the Supreme Court, it would violate that

postulate.

5 In this statement, | discuss the proposed restriction only as it affects 28 USC § 1257 and
the Supreme Court’s appellate jurisdiction over state courts. 1f Congress can eliminate particular
categories of cases from the jurisdiction of the lower federal courts, as I believe it can, the
appellate jurisdiction under 28 USC § 1254 in such cases would be of little importance.
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Admittedly, this argument seems to run up against the language of the
“exceptions” clause. My response is this. We know that many of the delegates to
the Constitutional Convention were concerned about assuring state-court
compliance with federal law.¢ If they thought that the “exceptions” clause would
leave Congress free to disarm the mechanism established by the Constitution to
accomplish this purpose, they would have raised the point in the debates. They
might not have pursued it, but they would not have remained silent. Yet when the
“exceptions” clause came up for consideration, no one said anything about
Supreme Court review of state-court decisions.” The most plausible explanation is
that the delegates did not view the language as allowing Congress to withhold the
jurisdiction to which they attached so much importance.

Yet even if this argument is not accepted, it is significant that the first
Congress did authorize the Supreme Court to review state-court decisions rejecting
federal claims or defenses, and that this jurisdiction has continued without
interruption to the present day. Numerous bills have been proposed to limit the
jurisdiction, but none have been enacted. A jurisdictional arrangement that was
seen as necessary by the Framers and that has been part of our system for the
entire life of the Republic should not be lightly disturbed.

VI. Limiting the Jurisdiction of the District Courts

Finally, section 102 of the bill provides: “Notwithstanding any other

provision of law, the district court shall not have jurisdiction of a matter if the

6 For example, Edmund Randolph, in the course of the debate on the judiciary article,
commented that “the Courts of the States can not be trusted with the administration of the
National laws. The objects of jurisdiction are such as will often place the General & local policy
at variance.” Daniel A. Farber & Suzanna Sherry, A HISTORY OF TIIE AMERICAN CONSTITUTION
58 (1990).

7 See id. at 62,
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Supreme Court does not have jurisdiction to review that matter by reason of
section 1260 of this title.” This language thus excludes district-court jurisdiction

over —

any matter to the extent that relief is sought against an element of Federal,
State, or local government, or against an officer of Federal, State, or local
government (whether or not acting in official personal capacity), by
reason of that element’s or officer’s acknowledgement of God as the
sovereign source of law, liberty, or government.

Functionally, section 102 embraces two distinct categories of cases, each raising
somewhat different constitutional issues.

First, section 102 eliminates district court jurisdiction over suits challenging
action by state or local officials. If Congress retains — as I believe it must — the
Supreme Court’s appellate jurisdiction over state-court cases within this category,
then there is no constitutional obstacle to denying jurisdiction to the district courts.
The Constitution does not require Congress to create lower federal courts at all,
and the Supreme Court has repeatedly said that “Congress may withhold from any
court of its creation jurisdiction of any of the enumerated controversies. Courts
created by statute can have no jurisdiction but such as the statute confers.”
Sheldon v. Sill, 8 How. (49 U.S.) 441 (1850).

Of course, Congress’s power over the lower federal courts is subject to the
various limitations that the Constitution imposes on all exercises of Congressional
power. Thus, notwithstanding the language in Sheldon v. Sill, a law that prohibited
Jews or Republicans from filing suit in federal district court plainly would be
unconstitutional under the First Amendment. But H.R. 3799 is not such a law. And
in explaining why section 102 is constitutional with respect to challenges to state

action, I cannot improve on the words of the late Professor Paul Bator:
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If the Congress decides that a certain category of case arising under
federal law should be litigated in a state court, subject to Supreme Court
review, neither the letter nor the spirit of the Constitution has been
violated. What has happened is that Congress has taken up one of the
precise options which the Constitutional Framers specifically envisaged.
From the viewpoint of the Constitution, nothing has gone awry.®

Section 102 raises more difficult issues in its application to suits challenging
action by federal government officials. The reason is that the Supreme Court,
again speaking through Chief Justice Rehnquist, has referred to the “serious
constitutional question that would arise if a federal statute were construed to deny
any judicial forum for a colorable constitutional claim.” Webster v. Doe, 436 U.S.
592, 603 (1988). To be sure, section 102 does not, by its own terms, deny any
judicial forum for the suits within its ambit; it denies only the federal forum. But
under 28 USC § 1442(a), a federal official who is sued in state court, whether “in
an official or [an] individual capacity,” for “any act under color of [his] federal
office,” may remove the case to federal district court. If, under section 102, the
district court were required to dismiss the action, this would present the “serious
constitutional question” that concerned the Court in Webster. If the statute is
construed to allow the district court to remand the case to state court, the
constitutional problem would be avoided.

But to say that section 102 is constitutional is not to say that it is good
policy, and it is not. It would send a handful of suits to the state courts rather than
the federal district courts. If the state courts chose not to follow the governing
precedents, and review was sought in the Supreme Court, the Supreme Court

would probably feel obliged to correct the erroneous decisions. Little would be

8 Paul M. Bator, Congressional Power Over the Jurisdiction of the Federal Courts, 27 Vill.
L. Rev. 1030, 1034 (1982) (emphasis in original).
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accomplished except perhaps to create some friction between state and federal
judiciaries.
VII. Conclusion

Any citizen who cares deeply about public affairs and the role of government
in the life of the nation will experience frustration from time to time with decisions
handed down by the federal courts. And when the citizen is a Member of
Congress, it will be tempting to promote legislation that will eliminate the
jurisdiction of the courts to hear cases raising the particular issue. But the
temptation should be resisted.

One reason it should be resisted is that Congress has always resisted it in the
past. Over the last half-century, there have been numerous bills to curtail the
jurisdiction of the federal courts on a wide spectrum of constitutional issues,
including prayer in the schools, criminal procedure, abortion, and many others.
Some of these bills have had substantial support. But none has been enacted.

This history has established a tradition almost as strong as the one that Chief
Justice Rehnquist discussed in his chapter on the impeachment of Justice Samuel
Chase. This tradition has served the country well. It has helped to maintain a
system of judicial independence that is the envy of civilized nations throughout the
world.

Ours is a pluralistic nation, closely divided on many issues. Depending on
the time and the circumstances, anyone can be part of a minority. The availability
of an independent federal court, with power to hear everyone’s constitutional
claims, is a source of reassurance to all. Congress should adhere to that tradition

and should reject H.R. 3799 in its entirety.
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Mr. SMITH. Representative Dannemeyer.

STATEMENT OF THE HONORABLE WILLIAM E. DANNEMEYER,
MEMBER OF CONGRESS, 1979 TO 1992

Mr. DANNEMEYER. Thank you.

Mr. Chairman and Members of the Subcommittee, I think we
need to really recognize what the issue is today: Do the political
leaders of this country, you elected Members, have the courage to
acknowledge that God exists as the means whereby we teach the
next generation in this country in our public schools?

Now, that acknowledgment of God is totally different from a reli-
gion. A religion is man’s effort to reach God; but God’s effort to
reach us and his word, the Bible, which is the basis upon which
this Nation was founded, was the philosophy that our political
leaders followed until about a little after World War II. And, today,
we have a majority of justices on the U.S. Supreme Court, sadly
for all of us, who really have established a religion for America
called secular humanism which says there is no God.

That is why we are here. And you Members have the authority
under article III, section 2, to cut it out, and to tell those nine dis-
tinguished folk across the street where the line is. And the line is
that America’s a people who says that God exists who created rules
for man to live by. Not a religion, but an acknowledgment of basis
of God, the basis of Judaism, Muslim, and Christianity, throughout
history. We should be able to come together on that affirmation.

Now, among the papers that I've filed with you is a letter signed
by representatives of 27 organizations across this country that real-
ly are asking Congress to adopt legislation of the type now pending
before you. I won’t take my time to read all the names, but believe
me, almost all of the people active in the evangelical community of
this country are asking Congress to adopt this legislation.

As to article III, section 2, there is nothing novel about it, also
in this packet of information that I filed with this Committee. Con-
gress used this authority 12 times in the last Congress. One of note
is, of course, by Senator Daschle of South Dakota that used it as
a means of cutting down some trees assertedly to assist one of his
colleagues in his reelection campaign. He was wise enough to un-
derstand that Congress can pass the law, but the moment some-
body doesn’t like it, they go to a Federal court and get an injunc-
tion; and so he put a provision in that bill that says this cannot
be taken to the Federal court.

Now, I have passed out to you a book who I believe is one of the
greatest scholars on this issue is David Barton of Texas. He has
worked on a group called Americans for Voluntary School Prayer,
was co-chairman of that group. He has written a book, and I have
got a copy here that I have left with you. And on page 9 to 11, if
you have time, you can read, court rulings that have really pre-
vented the free exercise of religious thought in this country. And
also on pages 11 to 14, decisions by public officials prohibiting the
free exercise by people, among them the valedictorian of a public
high school, graduating class, should be able publicly to State his
or her religious convictions, whatever they happen to be, even
though they may be out of synch with some Federal judge in this
area.
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And then, lastly, let me just say that, you know, the American
people are totally with us by a big majority. This may come to a
shock to my friend from California, Mr. Berman. About 75 percent
of the American people want this legislation to be adopted. And the
questions for all of you who are elected Members of Congress: Why
are we taking so long to get it done?

So that’s the pitch that I want to share with you today, and I
thank you very much for this time.

Mr. SMITH. Thank you, Representative Dannemeyer.

[The prepared statement of Mr. Dannemeyer follows:]

PREPARED STATEMENT OF THE HONORABLE WILLIAM E. DANNEMEYER

Mr. Chairman and members of the Subcommittee:

Thomas Jefferson is generally recognized by most historians as the principal au-
thor of the Declaration of Independence and James Madison as the father of the
U.S. Constitution. Our founding fathers created a federal system of three
branches—executive, legislative and judicial. The system was not designed to be effi-
cient; on the contrary, the checks and balances of these branches of government, as
they struggled for power, were designed to provide the best chance of preserving
freedom for the people of America.

On Aug. 18, 1821, Jefferson wrote to Charles Hammond and expressed that of the
three branches of government, the one he feared the most was the federal judiciary:
“The federal judiciary is . . . working like gravity by night and by day, gaining a
little today and a little tomorrow, and advancing its noiseless step like a thief over
the field of jurisdiction until all shall be usurped from the states, and the govern-
ment of all be consolidated into one (i.e., federalization).”

Decisions of the federal judiciary over the last half-century have resulted in the
theft of our Judeo-Christian heritage. Here’s a brief sampling:

e Enacting “a wall of separation between church and state”; Everson vs. Board
of Education, 1947.

e Banning nondenominational prayer from public schools; Engel vs. Vitale,
1962.

e Removing the Ten Commandments from public school walls; Stone vs.
Graham, 1980.

Striking down a “period of silence not to exceed one minute . . . for mediation
or voluntary prayer”; Wallace vs. Jaffree, 1985.

Censoring creationist viewpoints when evolutionist viewpoints are taught; Ed-
wards vs. Aguillard, 1987.

e Barring prayers at public school graduations; Lee vs. Weisman, 1992.

On Jan. 12, Supreme Court Justice Antonin Scalia gave a speech at Fredericks-
burg, Va., in which he did a rare thing for a sitting justice: He publicly criticized
decisions of the U.S. Supreme Court and lower federal courts. The sense of his com-
ments was that the courts have gone overboard in keeping God out of government.
He cited the recent decision of Judge Alfred Goodwin of the 9th Circuit Court of
Appeals barring students in a public school from using the word “God” in the Pledge
of Allegiance.

Polling data shows overwhelmingly support for legislation that would prevent
such prohibitions.

For example, in 1985, 69 percent of Americans supported school prayer; by 1991,
that number had increased to 78 percent. Similarly, in 1988, 68 percent of Ameri-
cans supported a constitutional amendment to reinstate school prayer; by 1994, that
number had risen to 73 percent.

Furthermore, the public is strongly unified on the subject of spoken—not silent—
prayer. In 1995, support for spoken prayers by students of all faiths was at 75 per-
cent; by 2001, before the terrorist attacks, it was at 77 percent.

Congress can correct the wrong interpretation of the 1st Amendment by decisions
of the federal judiciary in two different ways.

One method is a constitutional amendment which would apply to the federal judi-
ciary and to the supreme courts of the states. This, of course, requires a two-thirds
vote in the House and the Senate and the approval of three-fourths of the states.
It is a very daunting hurdle, to say the least.
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The other alternative is a statutory approach. It would require a majority vote
in the House and the Senate and the signature of the president. It would utilize
Article III, Section 2.2 of the U.S. Constitution, which authorizes Congress to except
certain subject matter from jurisdiction of the federal courts. This authority was
used by the last Congress, the 107th, 12 different times.

Legislation using this approach has been introduced in Congress.

Sen. Wayne Allard, R-Colo., has introduced Senate Bill 1558 to allow display of
Ten Commandments and to retain “God” in the pledge and “In God We Trust” as
national motto. It uses the Article III exception.

Rep. Ernest Istook, R-Okla., has introduced House Joint Resolution 46 with 95 co-
sponsors for a constitutional amendment to allow voluntary prayer in public schools.

Rep. Robert Aderholt, R-Ala., has introduced House Resolution 3799, the Con-
stitutional Restoration Act of 2004. A statute, it would allow voluntary prayer in
public schools, the display of the Ten Commandments and keep God in the Pledge
and in the National Motto. It utilizes Article 3 Sec. 2.2.
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ATTACHMENTS
COALITION TO ACKNOWLEDGE THAT GOD EXISTS
AND TO ALLOW EXPRESSIONS OF FAITH
January 15, 2004

SUBJECT: REQUESTING CONGRESS TO ENACT LEGISLATION
NOW PENDING IN THE HOUSE AND SENATE

ADDRESSED TO CONGRESSIONAL LEADERS

HOUSE SENATE
- Speaker Dennis Hastert - Majority Leader Bill Frist
- Majority Leader Tom DeLay - Majority Whip Mitch McConnell
- Majority Whip Roy Blunt - Policy Committee Chairman Jon Kyl
- Judiciary Committee Chairman - Judiciary Committee Chairman
James Sensenbrenner, Jr. Orrin G. Hatch
- Judiciary Committee - Judiciary Committee
Constitution Constitution, Civil Rights
Subcommittee Chairman and Priority Rights
Steve Chabot Subcommittee Chairman
- Value Action Team Chairman John Cornyn
Joseph R, Pitts - Value Action Team Chairman

Sam Brownback

The current Congress has a unique and historic opportunity to correct a wrong

interpretation of the First Amendment by decisions of the U.S. Supreme Court which in the past
half century have stolen our Judeo Christian heritage. Unique and historic because this is the
first time since 1955 that both Houses of Congress and the White House are supportive of a
political philosophy which is willing to acknowledge that God exists who created rules which all
persons are to observe.

A brief sampling of some of these decisions is as follows:

Enacting “a wall of separation between church and state”
(Everson v. Board of Education, 1947)
Banning nondenominational prayer from public schools
(Engel v. Vitale. 1962)
Removing the Ten Commandments from public school walls
(Stone v. Graham, 1980)
Striking down a “period of silence not to exceed one minute.. . for mediation or voluntary
praver”
(Wallace v. Jaffiee, 1985)
Censoring creationist viewpoints when evolutionist viewpoints are taught
(Edwards v. Aguillard. 1987)
Barring prayers at public school graduations
(Lee v. Weisman, 1992)

We believe that the principle problem facing America is a spiritual one. Since 9-11, our

political leaders have been heard to publicly ask on many occasions “God Bless America.” 1f we
are honest with ourselves, why should God Bless America? For over two generations we have
been teaching children in public schools the God does not exist.
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We are encouraged that in the current Congress legislation has been introduced to allow

public expression of faith and to acknowledge that God exists in America. We thank and support
the following authors and the legislation they have introduced and strongly urge the
Congressional leadership to move this legislation expeditiously and produce a statute and/or a
Constitutional Amendment which will minimally retain God in the Pledge of Allegiance; retain
“In God We Trust” as our national motto; allow voluntary prayer in public schools; allow the
display of the Ten Commandments in public buildings and if a statute, utilize Article 3, 2.2 of the
U.S. Constitution to except these subject areas from the federal court system.

Senator Allard of Colorado — S1558, 10 co-sponsors

Statute to allow display of Ten Commandments and to retain God in pledge and “In God
We Trust” as national motto. Uses Article 3, 2.2 to except these subjects from Federal
Courts

Congressman Aderholt of Alabama, HR 2045 - Ten Commandments Defense Act of
2003, 110 co-sponsors
Allows displaying of Ten Commandments, Allows expressions of faith in public

Congressman Akin of Missouri — HR 2028 IH, 222 co-sponsors
Statute to retain “God” in pledge and uses Article 3, 2.2 to except this from Federal Court
Jjurisdiction.

Congresswoman Emerson from Missouri — HJ Res. 7, 1 co-sponsor
Constitutional Amendment to allow voluntary prayer in public schools

Congressman Istook of Oklahoma — HJ Res. 46, 100 co-sponsors
Constitutional Amendment to allow voluntary prayer in public schools

Congressman Paul of Texas — HR 1547, 3 co-sponsors
Statute to except religious freedom from jurisdiction of federal courts

Congressman Pickering of Mississippi — HJ Res. 40, 11 co-sponsors
Constitutional Amendment to retain God in pledge and “Tn God We Trust” as national
motto

Congressman Pickering of Mississippi — H R 3190, 35 co-sponsors

Statute to allow display of Ten Commandments and to retain “God” in pledge and “In
God We Trust” as national motto. Uses Article 3, 2.2 to except these subjects from
Federal Courts.

Polling data overwhelmingly supports this legislation:

“For example, in 1985, 69 percent of Americans supported school prayer; by 1991, that
number had increased to 78 percent. Similarly, in 1988, 68 percent of Americans
supported a constitutional amendment to reinstate school prayer; by 1994, that number
had risen to 73 percent.

Furthermore, the public is strongly unified on the subject of spoken — not silent — prayer.
Tn 1995, the support for spoken prayers by students of all faiths was at 75 percent and by
2001 (before the terrorist attacks) it was at 77 percent. Additionally, 80 percent believe
that students should be able to recite a spoken prayer at graduations, and support for other
types of visible religious expressions at schools remains equally high.”
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Mr. David Barton
Wallbuilders, Inc.
Aledo, TX

Mr. Joel Belz
World Magazine
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Mr. Phil Burress
Citizens For Community Values
Cincinnati, OH

M .[ack Clayts
ChriStian Legal Defense and Edubation
Foundation
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Mr. Chuck Colson
Prison Fellowship
Washington, D.C.

&

Mrs. Robérta Combs
Christian Coalition
Washington, D.C.
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Congressman Bill Dannemeyer (

Americans For Voluntary School Prayer

Drlamgs Dobson
beuson the Family
drado Springs, CO
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Mt. Mike Farris
Home School Legal Defense Associa
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Rey. Ted Haggatd -~
National Association of Evangelicals
Washington, D.C.

&>

Mr. David Keene
American Conservative Union

Dr. D. James Kennedy
Coral Ridge Ministries
Ft. Lauderdale, FL




38

Religious Freedom Coalition
Washington, D.C.

Mr. Tony Perking

Family Research Council
Washington, D.C.

Rev. Jesse Lee Peterson
Bond, Los Angeles, CA

i T REN S £)
Y ety ﬂ 2l
Mrs. Frances Rath

Committee For Biblical Principles in Government
Aloha, OR

st o i (RS i
Ms. Sandy Rios
Concerned Women For America
Washington, D.C.

CBN, Virginia Beach, VA

Dr. Rick Scarborough WA
Vision America, Houston, TX

Fanily Concerns, Inc.
Turnerville, GA

Re. Lou Sheldon
Traditional Values Coalition
Washington, DC

RN, Magpoal
Mr. Paul Weyrich ¢ !
Free Congress Foundation

Mr. Don Wildmon
The American Family Association
Tupelo, MS
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Article TIT, Section 2-- The Washington Times

The Washington Times
Article III, Section 2

By William E. Dannemeyer
THE WASHINGTON TIMES

Published October 7, 2003

Thomas Jefferson is generally recognized by most historians as the principle author
ot the Declaration of Independence. Our Founding Fathers created a federal system of
three branches, Executive, Legislative and Judicial.

On Aug. 18, 1821, Jefferson wrote to Charles Hammond and expressed his fear that,
of the three branches of government which were created, the one he feared the most was
the federal judiciary in these words:

“The federal judiciary is working like gravity by night and by day, gaining a little
today and a little tomorrow, and advancing its noiseless step like a thiet over the field of
jurisdiction until all shall be usurped from the States, and the government of all be
consolidated into one (i.e., federalization)."

Decisions of the federal judiciary over the last half century have resulted in the theft
of our Judeo-Christian heritage, a brief sampling is as follows:

e Enacting "a wall of separation between church and state"

¢ Banning nondenominational prayer from public schools

¢ Removing the Ten Commandments from public school walls
¢ Removing God from the Pledge of Allegiance

Congress should use Article 11, Section 2, clause 2 of the U.S. Constitution to
recover what has been stolen. Under the heading "Jurisdiction of Supreme and Appellate
Courts," the clause says:

"In all cases affecting ambassadors, other public ministers and consuls, and those
in which a state shall be party, the Supreme Court shall have original jurisdiction.
In all the other cases before mentioned, the Supreme Court shall have appellate
jurisdiction, both as to law and fact, with such exceptions, and under such
regulations as the Congress shall make."

Over the last 200 years, Congress has exercised this authority to except certain areas
from the jurisdiction of the federal court system. In Turner vs. Bank of North America 4
Dall. (4 U.S..8(1799)), the Supreme Court concluded that the tederal courts derive their
judicial power from Congress, not the Constitution.

In Cary vs. Curtis 3 How, (44 U.S.), 236 (1845), a statute made final the decision of
the secretary of the Treasury in certain tax deductions. The statute was challenged as an
unconstitutional deprivation of the judicial power of the courts. The Supreme Court
concluded that the jurisdiction of the federal courts (inferior to the Supreme Court) was in
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the sole power of Congress.

In Sheldon vs. Sill 8 How (49 U.S. 441(1850)), involved the validity of the assignee
clause of the Judicial Act of 1789 restricting such action to establish federal court
jurisdictions. The Supreme Court sustained the power of Congress to limit the
jurisdiction of the inferior federal courts.

In Ex Parte McCardle 6 Wall. (73 U.S.) 318 (1 868), the Supreme Court
accepted review on certiorari of a denial of a petition for a writ of habeas corpus
by the circuit court. Congress, fearful the Supreme Court would honor the writ,
passed a law repealing the act which authorized the appeal. The Supreme Court
dismissed the case for lack of jurisdiction.

In Lauf vs. E.G. Shinner & Co. 303 U.S. 323, 330 (1938), the Supreme Court upheld
the power of Congress to define and limit the jurisdiction of the inferior courts of the
United States in the form restrictions on the issuance of injunctions in labor disputes
under the Norris-La Guardia Act of 1932.

In Lockerty v. Phillips 319 U.S. 182 (1943), Congress provided for a special court to
appeal price control decisions under the Emergency Price Control Act of 1942. The
Supreme Court sustained this restriction.

One of the outstanding Constitutional scholars in the Senate is Robert Byrd, West
Virginia Democrat. In 1979, in order to once again allow voluntary prayer in public
schools, he introduced a law to except this subject from the federal court system under
Article II1, 2.2. Unfortunately, it was not enacted into law.

In the 107th Congress (2001-2002), Congress used the authority of Article III, Section
2, clause 2 on 12 occasions to limit the jurisdiction of the federal courts.

Sen. Thomas A. Daschle, South Dakota Democrat, used the exception authority of
Article III, 2.2 in order to cut some timber in South Dakota.

Congress responds to pressure from the public. Call, write, e-mail or fax your senator
or member of the House to enact 51 558 by Sen. Allard, Colorado Republican, and HR
3190 by Rep. Pickering Mississippi Republican. These bills allow the Ten
Commandments to be displayed and retain God in the Pledge of Allegiance and use
Article III, Sec. 2.2.

Former Rep. William E. Dannemeyer is co-chairman of Americans For Voluntary
School Praver.

copyright © 2003 News World Communications, Inc. Al rights reserved.
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716 ART. III—JUDICIAL DEPARTMENT

Sec, 2——Jurisdiction €. 2—Original Jurisdiction of Supreme Court

of the opinion specify the elements essential of a foreign state for
purposes of jurisdiction, such as sovereignty and independence.

Narrow Construction of the Jurisdiction.—As in cases of
diversity jurisdiction, suits brought to the federal courts ur.der this
category must clearly state in the record the nature of the parties.
As early as 1809, the Supreme Court ruled that a federal court
could not take jurisdiction of a cause where the defendants were
described in the record as “late of the district of Maryland,” but
were not designated as citizens of Maryland, and plaintiffs were de-
seribed as aliens and subjects of the United Kingdom. 1°37 The me-
ticulous care manifested in this case appeared twenty years later
when the Court narrowly construed §11 of the Judiciary Act of
1789, vesting the federal courts with jurisdiction when an alien
was a party, in order to keep it within the limits of this clause. The
judicial power was further held not to extend to private suits in
which an alien is & party, unless a citizen is the adverse party. 1038
This interpretation was extended in 1870 by a holding that if there
is more than one plaintiff or defendant, each plaintiff or dsfendant
must be competent to sue or liable to suit.103% These rules, how-
ever, do not preclude a suit between citizens of the same State if
the plaintiffs are merely nominal parties and are suing cn behalf
of an alien, 1040

Clause 2. In all Cases affecting Ambassadors, other public
Ministers and Consuls, and those in which a State shall be a
Party, the Supreme Court shall have original Jurisdiction. In
all other Cases before mentioned, the Supreme Court shall
have appellate Jurisdiction, both as to Law and Fact, with such
Exceptions, and under such Regulations as the Congress shall
make.

THE ORIGINAL JURISDICTION OF . THE SUPREME
COURT

From the beginning, the Supreme Court has assumed that its
original jurisdiction flows directly from the Constitution and is

2037 Hodgson & Thompsen v. Bowerbank, 5 Cr. {9 U.5.) 303 (1809).

1038 Jackson v. Twentyman, 2 Pet. (27 U.8.) 136 (1829); Romero v. Inernational
Terminal Operating Co., 358 U.S. 354 (1959).

1039 Coal Co. v, Blatchford, 11 Wall. (78 U.3) 172 (1871). See, however,
Lacassagne v. Chapuis, 144 U.S. 119 (1892), which held that a lower federal court
had jurisdiction over a proceeding to impeach its former decree, although the parties
were new and were both aliens.

1040 Browne v. Strode, 5 Cr. (9 U.S.) 303 (1809).
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ART. III-JUDICIAL DEPARTMENT 777

Sec. 2—dJurisdiction CL 2~-Original Jurisdiction of Supreme Court

therefore self-executing without further action by Congress. 1041 In
Chisholm v. Georgia,1042 the Court entertained an action of as-
sumpsit against Georgia by a citizen of another State. Congress in
§3 of the Judiciary Act of 17891943 purported to invest the Court
with original jurisdiction in suits between a State and citizens of
another State, but it did not authorize actions of assumpsit in such
cases nor did it prescribe forms of process for the exercise of origi-
nal jurisdiction. Over the dissent of Justice Iredell, the Court, in
opinions by Chief Justice Jay and Justices Blair, Wilson, and Cush-
ing, sustained its jurisdiction and its power to provide forms of
process and rules of procedure in the absence of congressional en-
actments. The backlash of state sovereignty sentiment resulted in
the proposal and ratification of the Eleventh Amendment, which
did not, however, affect the direct flow of original jurisdiction to the
Court, although those cases to which States were parties were now
limited to States as party plaintiffs, to two or more States disput-
ing, or to United States suits against States. 104¢

By 1861, Chief Justice Taney could confidently enunciate, after
review of the precedents, that in all cases where original
jusrisdi¢tion is given by the Constitution, the Supreme Court has
authority “to exercise it without further act of Congress to regulate
its powers or confer jurisdiction, and that the court may regulate
and mould the process it uses in such manner as in its judgment
will best promote the purposes of justice.” 1046

Although Chief Justice Marshall apparently assumed the
Court had exclusive jurisdiction of cases within its original jurisdic-
tion, 1946 Congress from 1789 on gave the inferior federal courts
concurrent jurisdiction in some classes of such cases. 1047 Sustained
in the early years on circuit, 1048 this concurrent jurisdiction was
finally approved by the Court itself. 2049 The Court has also relied
on the first Congress’ interpretation of the meaning of Article HIT

1041 But in §13 of the Judiciary Act of 1789, 1 Stat. 80, Congress did so purport
to convey the jurisdiction and the statutery conveyance exists today. 28 U.5.C.
§l251 Xt does nut hcwaver, exhaust the listing of the Constitution.

all. (2 U.S.) 419 (1793). In an earlier cage, the point of jurisdiction was
not r‘msed Geetgm . Brailsford, 2 Dall. (2 U.S.) 402 (1792),
Stat.

1044 On the Elevent.h Amendment, see infra. On suits involving States as par.
ties, see supra.

1045 K.entucky v. Dennison, 24 How. (65 U.S.) 66, 98 (1861).

1046 Marbury v, Madison, 1 Cr. (6 U.8.) 137, 174’ (1803)

204710 §3 cfthe 1789 Act. The present division is in 28 U.S. C §1251
1048 nited States v. Ravara, 2 Dall. (2 U.8.) 267 (C C Pa
1049 Rhode Island v. Massachusetts 12 Pet. (37 U.S) 657 (1538) Bors v, Pres-

ton, 111 U.S. 252 (1884); Ames v, Kansas ex rel. Johnsun. 111 U.S. 449 (1884). Such
suits ecould be brought and maintained in state courts as well, the parties willing,
Plaquemines Tropical Fruit Co. v. Henderson, 170 U.S. §11 (1898); Ohio ex rel.
Poporici v. Alger, 280 U.S. 879 (1930).
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778 ART. II—JUDICIAL DEPARTMENT

Sec. 2—Jurisdiction Cl. 2—Original Jurisdiction of Supreme Court

in declining original jurisdiction of an action by a State to enforce
a judgment for a precuniary penalty awarded by one of its own
courts. 1050 Noting that §13 of the Judiciary Act had referred to
“controversies of a civil nature,” Justice Gray declared that it “was
passed by the first Congress assembled under the Constitution,
many of whose members had taken part in framing that instru-
ment, and is contemporaneous and weighty evidence of its true
meaning.” 1051

However, another clause of §138 of the Judiciary Act of 1789
was not accorded the same presumption by Chief Justice Marshall,
who, interpreting it as giving the Court power to issue a writ of
mandamus on an original proceeding, declared that as Congress
could not restrict the original jurisdiction neither could it enlarge
it and pronounced the clause void. %52 While the Chief Justice's in-
terpretation of the meaning of the clause may be questioned, no
one has questioned the constitutional principle thereby proclaimed.
Although the rule deprives Congress of power to expand or contract
the jurisdiction, it allows a considerable latitude of interpretation
to the Court itself. In some cases, as in Missouri v. Holland, 953
the Court has manifested a tendency toward a liberal construction
of its original jurisdiction, but the more usual view is that “our
original jurisdiction should be invoked sparingly.” 1054 Original ju-
risdiction “is Hmited and manifestly to be sparingly exercised, and
should not be expanded by construction.” 1955 Exercise of its origi-
nal jurisdiction is not obligatory on the Court but discretionary, to
be determined-on a case-by-case basis on grounds of practical ne-
cessity. 1056 It is to be honored “only in appropriate cases. And the

1050 Wisconsin v. Pelican Ins. Co., 127 U.S. 265 (1888).

105114, 297. See also the dictum in Cohens v. Virginia, 6 Wheat. {19 U.S5.) 264,
398-399 (1821); Chisholm v. Georgia, 2 Dall. (2 U.8.) 419, 431432 (1793,

1062 Marbury v. Madison, 1 Cr. (6 U.8.) 137 (1803). The Chief Justice declared
that “a negative or exclusive sense” had to be given to the affirmative snunciation
of the cases to which original jurisdiction extends. Id., 174. This exclusive interpre-
tation has been since followed. Ex parte Bollman, 4 Cr. (8 U.S.) 75 (1807); New Jer-
sey v. New York, § Pet. (30 U.S.) 284 (1831); Ex parte Barry, 2 How, (13 U.8.) 65
(1844); Ex parte Vallandigham, 1 Wall. (68 U.S.) 243, 252 (1864); Ex perte Yerger,
8 Wall. (75 U.S.) 85, 98 (1869). In the curious case of Ex parte Levitt, 302 U.S. 633
(1937), the Court was asked to unseat Justice Black on the ground that his appoint-
ment viclated Article I. §6, cL.2. Although it rejected petitioner's appl.cation, the
Court did not point out that it was being asked to assume original jurisdiction in
violation of Marbury v. Madison.

1063252 U.S. 416 (1920, See also South Carelina v. Katzenbach, 3¢3 U.S. 301
(19686), and Oregon v. Mitchell, 400 U.S. 112 (1970).

1084 Tftah v, United States, 394 U.S, 89, 95 (1968),

1955 California v. Southern Pacific Co., 157 U.S. 229, 261 (1895). Indeed, the use
of the word “sparingly” in this context is all but ubiquitous. E.g., Wyomi ag v. Okda-
homa, 112 8,Ct. 789, 798800 (1992); Maryland v. Louisiana, 451 U.E. 725, 739
(1981); United States v. Nevada, 412 U.S. 534, 538 (1973).

1056 Texas v. New Mexico, 462 U.S. 554, 570 (1983).
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ART. [II—JUDICIAL DEPARTMENT 779

Sec. 2—Jurisdiction Cl 2.—Power of Congress to Control the Federal Courts

question of what is appropriate concerns of course the seriousness
and dignity of the claim; yet beyond that it necessarily involves the
availability of another forum where there is jurisdiction over the
named parties, where the issues tendered may be litigated, and
where appropriate relief may be had. We incline to a sparing use
of our original jurisdiction so that our increasing duties with the
appellate docket will not suffer.” 1057 But where claims are of suffi-
cient “seriousness and dignity,” in which resolution by the judiciary
is of substantial concern, the Court will hear them, 058

POWER OF CONGRESS TQO CONTROL THE FEDERAL
COURTS

The Theory of Plenary Congressional Control

Unlike its original jurisdiction, the appellate jurisdiction of the
Supreme Court is subject to “exceptions and regulations” pre-
scribed by Congress, and the jurisdiction of the inferior federal
courts is subject to congressional prescription. Additionally, Con-
gress has power to regulate modes and practices of proceeding on
the part of the inferior federal courts. Whether there are limita-
tions to the exercise of these congressional powers, and what the
limitations may be, are matters that have vexed scholarly and judi-
cial interpretation over the years, inasmuch as congressional dis-

pleasture with judicial decisions has sometimes led to successful ef-
forts to “curb” the courts and more frequently to propesed but un-
successful curbs. 105° Supreme Court holdings establish clearly the

1057 I1linois v. City of Milwaukee, 406 U.S. 91, 93-94 (1972). In this case, and
in Washington v. General Motors Corp., 406 U.S. 109 (1972), and Ohio v. Wyandotte
Chemicals Corp., 401 U.S. 493 (1971), the Court declined to permit adjudication of
environmental pollution cases manifestly within its original jurisdiction because the
nature of the cases required the resolution of complex, novel, and technical factual
questions not suitable for resolution at the Court's level as a matter of initial deci-
sion but which could be brought in the lower federal courts. Not all such cases, how-
ever, were barred, Vermont v. New York 406 U.S. 186 (1972) (granting leave to file
complaint). In other instances, notably invelving “political questions,” of. Massachu-
setts v, Mellon, 262 U.8. 447 (1923), the Court has simply refused permission for
parties to file bills of complaint without hearing them on the issue or producing an
opinion. B.g., Massachusetts v. Laird, 400 U.S. 886 (1970) (constitutionality of Unit-
ed States action in Indechina); Delaware v. New York, 385 U.S. 895 (1968) (constitu-
tionality of electoral college under one-man, one-vote rule).

1088 Wyoming v. Oklahoma, 112 8.Ct. 789, 798799 (1982). The principles are
the same whether the Court's jurisdiction is exclusive or concurrent. Texas v. New
Mexico, 462 U.S. 554 (1983); California v. West Virginia, 454 U.S. 1027 {1981); Ari-
zona v. New Mexico, 425 U.S. 794 (1876).

2089 A classic but now dated study is Warren, Legislative and Judicial Attacks
on the Supreme Court of the United States—A History of the Twenty-Fifth Section
of the Judiciary Act, 47 Am. L. Rev. 1, 161 (1813). The most comprehensive consid-
eration of the constitutional issue is Hart, The Power of Congress to Limit the Juris-
diction of Federal Courts: An Exercise in Dialectic, 66 Harv, L. Rev. 1362 (1953),
reprinted in HART & WECHSLER, op. cit., n. 250, 393,
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breadth of congressional power, and numerous dicta assert an even
broader power, but that Congress may through the exercise of its
powers vitiate and overturn constitutional decisions and restrain
the exercise of constitutional rights is an assertion often made but
not sustained by any decision of the Court.

Appellate Jurisdiction.—In Wiscart v. D’Auchy, 198 the issue
was whether the statutory authorization for the Supreme Ccurt to
review on writ of error circuit court decisions in “civil actions” gave
it power to review admiralty cases. 1961 A majority of the Court de-
cided that admiralty cases were “civil actions” and thus reviewable;
in the course of decision, it was said that “(ilf Congress had pro-
vided no rule to regulate our proceedings, we cannot exercise an
appellate jurisdiction; and if the rule is provided, we cannot depart
from it.” 1962 Much the same thought was soon to be expressed by
Chief Justice Marshall, although he seems to have felt that in the
absence of congressional authorization, the Court’s appellate juris-
diction would ‘have been measured by the constitutional grant.
“Had the judicial act created the supreme court, without defining
or limiting its jurisdiction, it must have been considered as possess-
ing all the jurisdiction which the constitution assigns to it. The leg-
islature would have exercised the power it possessed of crecting a
supreme court, as ordained by the constitution; and in omit:ing to
exercise the right of excepting from its constitutional powers, would
have necessarily left those powers undiminished.

“The appellate powers of this court are not given by the judi-
cial act. They are given by the constitution. But they are limited
and regulated by the judicial act, and by such other acts as have
been passed on the subject.” 1963 Later Justices viewed the matter
differently than had Marshall. “By the constitution of the United
States,” it was said in one opinion, “the Supreme Court possesses
no appellate power in any case, unless conferred upon it by act of
Congress.” 1964 In order for & case to come within its appellate ju-
risdiction, the Court has said, “two things must concur: the Con-

10803 Dall. (3 U.S) 321 (1796).

1061 Judiciary Act of 1789, §22, 1 Stat. 84.

1062 Wiscart v. D'Auchy, 3 Dall. (3-U.S.) 821, 327 (1796). The dissent thought
that admiralty cases were mot “civil actions” and thus that there was no sppellate
review. Id., 326-327. See also Clarke v. Bazadane, 1 Cr. (5 U.S.) 212 (1803); Turner
v. Bank of North America, 4 Dall. (4 U.S.) 8 (1789).

1083 Durousseau v. United States, 6 Cr. (10 U.S.) 307, 313-314 (1810). “Courts
which are created by written law, and whose jurisdiction is defined by written law,
cannot transcend that jurisdiction.” Ex parte Bollman, 4 Cr. (4 US) 75, 63 (1807)
(Chief Justice Mershall). Marshall had edrlier expressed his Durousseau ihoughts
in United States v. More, 3 Cr. (7 U.S.) 159 (1808).

1064 Barry v, Mercein, 5 How. (46 U.S.) 103, 119 (1847) (case held nonreviewable
because minimum jurisdictional amount not alleged).
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stitution must give the capacity to take it, and an act of Congress
must supply the requisite authority.” Moreover, “it is for Congress
to.determine how far, within the limits of the. capacity of this court
to take, appellate ‘jurisdiction shall be given, and when conferred,
it can be exercised only to the extent-and in the manner prescribed
by law. In these respects it is wholly the creature of legisla-
tion.” 1065

This congressional power, conferred by the language of Article
II1, § 2, cl. 2, which provides that all jurisdiction not original is to
be appellate, “with such Exceptions, and under such Regulations as
the Congress. shall make,” has been utilized to forestall a decision
which the congressional majority assumed would be -adverse to its
course of action. In Ex parte MeCardle, 1985 the Court accepted re-

‘pus by the cireuit court; the petition . was by a civilian convicted b
ission of acts obstructing Reconstruction, Antici-
pating that the Court .might void, or at least undermine, congres-
_sional reconstruction of the Confederate States, Congress enacted
over the President’s veto a provision repealing the act which au-
thorized the appeal McCardle had taken. 1967 Although the Court
had ‘already_heard_argument on_the merits, it then dismissed for
want_of jurisdiction. 1968 “We are not at.liberty to inquire into the
motives of the legislature We._can only examine into its_power

appeliate jurisdiction of thls court is given by express wcrds
“What, then, is the effect of the repealing act upon the case be-
fore us? We cannot doubt as to this. Without jurisdiction the court
-cannot proceed at all in any cause. Jurisdiction is power to declare
the law, and when it ceases to exist, the only function remaining
to.the court is that of "announcing the fact and dismissing the

1968 Daniels v. Railroad Co., 3 Wall. (70 U.8.) 250, 254 (1865) (case held
~nonreviewable because- cemf cate of division in circuit did not set forth questions
in dispute as provided by statute)

6-Wall. (78 U.S.) 318 (1868). That Congress" apprehensions might have had
a basis in fact, see C. FAIRMAN, HISTORY OF THE SUPREME COURT OF THE UNITED
STATES: 'VOL. VI, PT. [-~-RECONSTRUCTION AND:REUNION 1864-88 (New York: 1971),
493-495. McCardle:is fully reviewed in id., 433-514.

1067 By the Act of February 5, 1867, § 1, 14 Stat. 386, Congress had authorized
appeals to the Supreme Court from eircuit court decisions denying habeas corpus.
Previcus to this statute, the Court's jurisdiction to review habeas corpus decisions,
based in §14 of the Judiciary Act of 1789, 1 Stat. 81, was somewhat fuzzily con-
ceived. Compare United States v. Hamilmn, 3 Dall. (3 U.S.) 17 (1795), and Ex parte
Burford, 3 Cr. (7 U.S.) 448 (1808), with Ex parte Bollman, 4 Cr. (8 U.S.) 75 (1807).
The repealing statute was the Act of March 27, 1868, 15 Stat. 44. The repealed act
was reenacted March 3, 1885. 23 Stat. 437.

108 Ex parte McCardle, 7 Wall. (74 US.) 506 (1869). In the course of the opin-
ion; Chief Justice Chase speculated about the Court’s.power in the absence of any

in tones remi of Marshall's Id, 513.
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cause.” 1069 Although MeCardle grew out of the stresses of Recon-
struction, the principle there applied has been similarly affirmed
and applied in later cases. *°7°

Jurisdiction of the Inferior Federal Courts.—~The Framers,
as we have geen, 1071 divided with regard to-the necessity of courts
inferior to the Supreme Court, simply authorized Congress to cre-
ate such courts, in which, then, judicial power “shall be vested” and
to which nine classes of cases and controversies “shall extend.” 1072
While Justice Story deemed. it imperativé of Congress to creats in-
ferior federal courts and, when they had been created,. to vest them
with all the jurisdiction they were capable of receiving, ™ the
First Congress acted upon a wholly different theory. Inferior courts
were created, but jurisdiction generally over cases involving the
Constitution, laws, and treaties of the United States was not given
them, diversity jurisdiction was limited by a minimal jurisdictional

106574, 514.

1070 Thus, see Justice Franlfurter's remarks in National Mutual Ins. Co. v.
Tidewater Transfer Co., 337 U.S. 582, 655 (1948) (dissenting): “Congress necd not
give this Court any sppellate power; it may withdraw appellate jurisdictior, once
conferred and it may do so even while a case is sub judice.” In The Francis Wright,
105 U.S. 381, 385-386 (1882), upholding Congress’ power. to confine Supreme Court
review in admiralty cases to questions of law, the Court said: “[Wlhile the appellate
power of this court under the Constitution- extends to all cases within the judicial
power of the United States, actual jurisdiction under the power is confined within
such limits as Congress sees fit to prescribe. . . . What those powers shall be, and
to what extent they shall be exercised, are, and always have been, proper stbjects
of legislative control. Authority to limit the jurisdiction necessarily carries vrith it
suthority to Limit the use of the jurisdiction. Not enly may whole classes of cases
be kept out of the jurisdiction altogether, but. particular-classes of questions may
be subjected to reexamination and review, while -others are not.” Sec also
Luckenbuch S. 8. Co. v. United States, 272 U.S. 533, 537 (1926); Americar. Con-
struction Co. v. Jacksonville, T. & K.W. RY; 148 U.5. 372, 378 (1893); United States
v. Bitty, 208 U.S. 393 (1508); United States v. Young, 94 U.S. 258 (1876). Nunterous
Testrictions on the exercise of appellate jurisdiction have been upheld. E.g.. Con-
gress for a hundred years did not provide for a right of appeal to the Supreme Court
in criminal.cases, except upon a: certification of division: by the circuit:court: zt first
appeal was provided in capital cases and then in others. F. FRANKFURTER & J. Lan-
DIS, op. cit., n. 12, 79, 109-120. Other limitati noted h i ird
jurisdictional emounts, restrictions of review to questions of law and.to questions
certified from the circuits, and the scope of review of state court decisions of federal
constitutional questions. See Walker v, Taylor, § How. (46 U.S.) 64 (1847). Though
McCardle is the only case in which Congress ly. fe Tled any ted.de-
cision by shutting off jurisdiction, other cases have been cut off while pendng on
appeal, either inadvertently, Insurance Co. v: Ritchie, 5 Wall. (72 U.S.)-541 (1866),
or intentionally, Railroad Co.'v. Grant, 98 U.S. 398 (1878), by raising the require-
ments for jurisdiction without & reservation for pending cases. See also Bruner v,
United States, 343 U.S, 112 (1952); District of. Columbia v. Eslin, 183 U.S. 62
{1901).

1071 Sypreg, pp. 597-598, §599-600.

1072 Article 111, § 1, 2.

1073 Martin v. Hunter's Lessee, 1 Whest. (14 U.S.) 304, 374 (1816). For an-effort
to reframe Justice Story’s position in modern analytical terms,.see the writings of
Professors Amar and Clinton, supra, n.134; infre, n.-1098.
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amount requirement and by a prohibition on creation of diversity
through assignments, equity jurisdiction was limited to: those cases
where a “plain, adequate, and complete remedy” could not be had
at law, 1974 This care for detail in conferring jurisdiction upon the
inferior federal courts bespoke a conviction by Mermbers of Con-
gress that it was within their power to confer or-to withhold juris-
diction at their discretion. The cases have generally sustained this
view.

Thus, in Turner v. Bank of North America, 1975 the issue was
the jurisdiction of the federal courts in a suit to recover on & prom-
issory note between two citizens of the same State but in which the
note had been assigned to.a citizen of 2 second State so that suit
could be brought in federal court under its diversity jurisdiction, a_
course of action prohibited b § 11 of the Judiciary Act of 1789 1076
Counsel for the bank argued that the grant of judicial power by the
Constitution was a direct grant of jurisdiction, provoking from
Chief Justice Ellsworth a considered doubt207? and from dJustice
Chase & firm rejection. “The notion has frequently been enter

_tained, that the. federal courts derive their judicial power imme-

diately from the constitution: but the pelitical &

posal of the judicial power (except in a few spe‘c e tances) be-
longs to Congress. Tf Congress has given the power to this Court,

We Dossess it mot otherwise: and if Congress has not given the
power to:us, or to any othe it still remains at the legislative
disposal. Besides, Congre

R xer
bound, and it would, perhaps, be
inexpedient, to enlarge the jurisdiction of the federal courts, to
every subject, in every form, which the constitution might war-
rant.” 1078 Applying §11, the Court held that the circuit court had
lacked jurisdiction.

Chief Justice Marshall himself soon made similar asser-
tions, 1079 and -the early decisions of the Court”continued to be

1074 Judiciary Act of 1789, 1 Stat, 7. See Warren, New Light on.the History of
the Judiciary Act of 1789, 37 Harv. L. Rev. 49 (1923). A modern study of the first
Judiciary Act that the {onal belief in discretion to structure
Jurisdiction is Casto, The First Congress's Understanding of Its Authority over the
Federal Courts’ Jurisdiction, 26 B. C. L. Rev. 1101 (1985).

10764 Dall. (4 1,5 8 (1799). ’

1676 “Nlor shall any district or cireuit court have cognizance of any suit to re-
cover the contents of any promissory note or other -chose in action in favour of an
assignes, unless a suit might have been prosecuted in such court to recover the said
contents if mo assignment had been made, except in cases of foreign bills of ex-
change.” 1 Stat. 79,

1977 Turner v. Bank of North Americe, 4 Dall. (4 U.S.) 8, 10 (1799).

2078 Tbid,

1079y Ex parte Bollman, 4 Cr. (8 U.S.) 75, 93 (1807), Marshall observed that
“sourts which are created by written law, and whose jurisdiction is defined by writ-
ten law, cannot transcend that jurisdietion.”
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sprinkled with assumptions that the power of Congress to create
inferior federal courts necessarily implied “the power to limit jaris-
diction of those Courts to particular objects.”0%¢ In Cary v. Cur-
tis, 1081 aﬁl&&i&l@g final the decision of the Secretary of the

was challenged as an u.ncnnstltu-

p action Congress, , who possess _the sole pawer
(:mg tribunials (inferior to the Supreme Court), for the exer-
the judicial power, and of investing them with jurisdiztion
either limited, concurrent, or exclustve, and of withholding jurisdic-
t)on from them in the exact deg‘rees and character which to Con-

n_prope: he public good.”‘ ive years later,
the validity of the asmgnee clause. of the Judiciary Act of 17891083
was placed in‘issue in Sheldon v. Sill, 198 in which diversity of eiti-
zenship had been ‘created by assignment of a negotiable imstru-
ment. It was argued that inasmuch as the right of a citizen of any
State to sue citizens of another flowed directly from Article III
Congress could not restrict that right. Unanimously, the Court re-
jected these contentions and held that because the Constitution did
not create inferior federal courts buk rather. authorized Congress to
create them, Congress was also empowered to define their jurisdic.

d_jurisdiction of any of the enumerated cases
Article I11. The case and the principle has
een quite

an
_been cited and rej
_recently applied. 1086

1080 United States v. Hudson & Goodwin, 7 Cr. (11 U.8) 32, 33 (1812). Justice
Johnson continued: “All other Courts [beside the Supreme Court] created by the
general Government possess no jurisdiction but what is given them by the power
that creates them, and can be vested with none but what the power ceded to the
general Government will authorize them to confer.” See also Rhode Island v. Massa-
chusetts, 12 Pet. (37 U.S.) 667, 721722 (1838).

10813 How. (44 U.S,) 236 (1845).

108214, 244-245. Justices McLean and Story-dissented, arguing that the right
to construe the Jaw in all matters of controversy is of the essence of judicial power,
14, 264.

1083 Syupra, n. 1076.

1084 8 How, (49 U.S.) 441 (1850).

1005, g, Kline v. Burke Construction Co., 260 U.S. 226, 233-234 (1922); Ladew
v. Tennessee Copper Co., 218 U.S. 357, 358 (1910); Venner v. Great Northern R.
Co., 209 U.S. 24, 35 (1908); Kentucky v. Powers, 201 US. 1, 24 (1906); Stevenson
v. Fain, 195 U.S. 165, 167 (1904); Plaquemines Fruit Co. v. Henderson, 170 U.5.
611, 513-521 (1898); The Mayor v. Cooper, 6 Wall, (73 U.8.) 247, 251-252 (1868).

1085 By the Voting Rights Act of 1965, Congress required cavered States that
wished to be relieved of coverage to bring actions to this effect in the District Court
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Congressional Control Over Writs and Processes.—The
Judiciary Act of 1789 contained numerous provisions relating to
the times and places for holding court, even of the Supreme Court,
t0 times of adjournment, appointment of officers, issuance of writs,
citations for contempt, and many other matters which it might be
supposed courts had some authority of their own to regulate. 1087
The power to enjoin governmental and private action has fre-
quently been curbed by Congress, especially as the action has in-
volved the power of taxation at either the federal or state level. 1058
Though ' the courts have variously interpreted these restric-
tions, 1989 they have not denied the power to impose them.

/Reactmg to 1udmal abuse of injunctions in labor disputes, 1090
h A

n
ance with_a lenzthv hearing_and_ fact-Gnding_process which. re-
quired the district judge to determine that only through the injunc-
tive process could irremediable harm through ‘illegal conduct be
7 prevented. 1981 The Court seemingly experienced no difficulty up-
holding the Act,1°92 and it hds hberallv applied it through the
ears, 1098

Congress’ power to confer, withhold, and restrict jurisdiction is
_clearly revealed in_the Emergency Price Control Ast of. 1942
_and in the cases arising from it. Fearful that the price control pro-

of the District of Columbia. In South Carolina v. Katzenbach, 383 U.S. 301, 331
(1966), Chief Justice Warren for the Court said: “Despite South Carolina's argument
to the contrary, Congress might appropriately limit litigation under this provision
to a single court in the District of Columbia, pursuant to its constitutional power
under Art. TII, §1, to ‘ordain and establish’ inferior federal tribunals” See also
Palmore v. United States, 411 U.S. 389, 400-402 (1973); Swain v. Pressley, 430 U.S.
372 (1977). And see Taylor v. St. Vincent's Hosp., 369 F. Supp. 948 (D. Mont. 1973),
affd., 623 F.2d 75 {9th Cir.), CERT. DEN:, 424 U S. 948 (1976).

10871 Stat. 73. For a with itemization, see Frank-
fu.rter & Landis, Power of Congress over Procedure in Criminal Coniempts in ‘Infe-
rior' Federal Courts—A Study in Separation of Powers, 37 Harv. L. Rev. 1010
(1924),

1088 The Act of March 2, 1867, 10, 14 Stat. 475, as amended, now 26 U.S.C.
§7421 (federal taxes): Act of August 21, 1987, 50 Stat. 738; 28 U.S.C, §1341 (state
taxes). See also Act of May 14, 1934, 48 Stat. 775, 28 U.S.C. § 1342 (state rate-mak-
ing).

1089 Compare Snyder v. Marks, 109 U.8. 189 (1883), with Dodge v. Brady, 240
U.8. 122 (1816); with Allen v. Regents 304 U.S. 439 (1938).

1090F. FRANEFURTER & 1. GREENE, THE LABOR INJUNCTION (New York: 1930).

109147 Stat, 70 (1932), 29 US.C. §§ 101-115.

1092 In Lauf v, E.G. Shinner & Co., 303 U.S, 323, 330 (1938), the Court simply
declared: “There can be no question of the power of Congress thus %o define and
imit the ]unsdxchon of the inferior courts of the United States.”

Eg, New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552 (1938);
Brntherhaod of Railroad Trainmen v. Chicago River & Indiana R.R. Co., 353 US.
30 (1957); Boys Marlket v. Retail Clerks Union, 388 U.S. 235 (1970).

104 56 Stat. 23 (1942).
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eme_Court has “essen-

i tions” « ial review that Congress may
_not impair_through jurisdictional limitations, 29 which lack tex-
tual and subsequent judicial support, one can see nonetheless the
possibilities of restrictions on congressional power flowing from

such basic constitutional underpinnings as express prohibitions

separation of powers, and the nature of the judicial function. 1101
Whether because of the plethora of scholarly writing contesting the
existence of unlimited congressional power or because of another
reason, the Court of late has taken to noting constitutional reserva-
tions about legislative denials of jurisdiction for judicial review of
constitutional issues and construing statutes so as mot to deny ju-
risdiction. 102
. Ex parte McCardle*19% marks the furtherest advance of con-
gressional imposition of its will on the federal courts, and it is sig-
nificant because the curb related to the availability of the writ of
habeas corpus, which is marked out with special recognition by the
Constitution. 1104
But how far did McCardle actually reach? In concluding its
opinion, the Court carefully observed: “Counsel seem to have sup-
posed, if effect be given to the repealing act in question, that the
whole appellate power of the court, in cases of habeas corpus, is de-

U. Pa. L. Rev, 741 (1984); Clinton, Early Implementation and Departures from the

Constitutional Plan, 86 Colum. L. Rev. 1515 (1986). Though perhaps persuasive as

an original interpretation, both theories confront a large number of holdings and

dicta as well as the understandings of the early Congresses revealed in their ae-
. tions. See Casto, supra, n. 1074.

1099 Justice Brewer in his opinion for the Court in United States v. Detroit Tim-
ber & Lumber Co., 200 U.S. 321, 339 (1906), came close to asserting an independ-
ent, inherent power of the federal courts, at least in equity. See also Paine Lumber
Co. v. Neal, 244 T7.8. 459, 473, 475476 (1917) (Justice Pitney dissenting). The ac-
ceptance by the Caurt of the limitations of the Norris-LaGuardia Act, among other
decisions, contradicts these assertions. n

1100The theory was ly first developed in Ratner, Congressional Power
Over the Appellate Jurisdiction of the Supreme Court, 109 U, Pa. L. rev. 157 (1960).
See also Ratner, Majoritarian Constraints on Judicial Review: Congressional Con-
trol of Supreme Court Jurisdiction, 27 Vill. L. Rev, 929 (1981-82). The theory was
endorsed by Attorney General William French Smith as the view of the Department
of Justice. 128 CONG. REC. 8093-9097 (1982) (Letter to Hon. Strom Thurmond).

L01An extracrdinary amount of writing has been addressed to the issue, only
a fraction of which is touched on here. See HART & WECHSLER, op. cit., n. 250, 362—

4.
1192 Johnson v. Robison, 415 U.S. 361, 366-367 (1974); Weinberger v. Salfi, 422
U.S. 748, 762 (1975); Bawen v. Michigan Academy of Farnily Physicians, 476 U.S.
667, 681 n. 12 (1986); Webster v. Doe, 486 U.S. 592, 603 (1988). In the last cited
case, Justice Scalia attacked the reservation and argued for nearly complete con-
i iscretion, 1d., 611-615 i
11037 Wall (74 U.S.) 606 (1869), For the definitive analysis of the case, see Van
Alstyne, A Critical Guide to Ex Parte McCardle, 15 Ariz. L. Rev, 229 (1973).
104 Article 1, §9, cl. 2. .
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gram might be nullified by injunctions, Congress provided for a
special court in which persons could challenge the validity of price
regulations issued by the Government with appeal from the Emer-
gency Court of Appeals to the Supreme Court. The basic
consitutionality of the Act was sustained in Lockerty v. Phil-
lips. 1098 In Yakus v. United States, 1926 the Court upheld the provi-
sion of the Act which conferred exclusive jurisdiction on the special
court to hear challenges to any order or regulation and foreclosed
a plea of invalidity of any such regulation or order as a defense to
a criminal proceeding under the Act in the regular district courts.
Although Justice Rutledge protested in dissent that this provision
conferred jurisdiction on district courts from which essential ele-
ments of the judicial power had been shstracted, 1097 Chief Justice
Stone for the Court declared that the provision presented no novel
constitutional issue. .

The Theory Reconsidered

Despite the breadth of the language of many of the previous!:
_cited cases, the actual holdings constitute something less than an
“affirmance of plenary congressional power to do anything desire
by manipulation of jurisdiction 2 indeed the cases reflect certain

_ limitations, Setting to one side various formulations, such as man-
datory vesting of jurisdiction, 1998 inherent Jus

power, 1999 and

1095319 U.S. 182 (1943).

1006 321 U.S, 414 (1944).

109714, 465, In United States v. Mendoza-Lopez, 481 U.S. 828 (1887), purport-
edly in reliance on Yakua and other cases, the Court held that  collateral challenge
aurt be permitted to the use of o deportation proceeding as an element of & crimi-
L affonse where effective judicial review of the deportation order had been denied.
A Statutory scheme similar to that in Yakus was before the Court in Adamo Wreck-
ing Co. v. United States, 434 U.S. 275 (1978), but statutory construction enabled
the Gourt to pass by constitutional issues that were not perceived to be insignifi-
vant, Soe eap. id., 280 (Justice Pawell coneurring). See also Harrison v. PPG ladus-
Grtes, 246 U.S. 578 (1980), and id., 594 (Justice Powell concurring).

1098 Thia was Justice Story’s theory propounded in Mertin v. Hunter's Lessee,
| Wheat, (14 U.5 304, 329-338 (1816). Nevertheless, Story apparently did not be-
Lieve that the constitutions] hestowal of jurisdiction was self-executing and acceptad
the netessity of statutory conferral, White v. Fenner, 29 Fed. Cas. 1015 (No. 17,547)
(C.ODRL 1818) (Justice Story). In the present day, it has been argued that the
presence i the jurisdictional-grant provisions of Aticle 11T of the word sall" before
The subject-metter grants - federal question, admiralty. public ambassadors - man-
dotes fderal court review at some level of these cases, whereas congressional dis.
Crotion exiats with respect to party-defined jurisdiction - such as diversity. Amar,
o Neo-Faderolist View of Articie IUT: Separating the Two-Tiers of Federal Jurisdic-
vion, 6 B. U. L. Rev, 205 (1985); Amar, The Two-Tiered Structure of the Judiciary
At of 1789, 138 U. Pa. L. Rev, 1499 (1990). Rebuttal articles include Meltzer, The
History and Structure of Articls 111, id., 156%; Redish, Text, Structure, and Common
Semsain the Interpretation of Article 111, id,, 1633; and a response by Amar, id.
1651, An approach similar to Professor Amar's is Clinton, & Mandatory View of Fed
aral Jurisdietion: A Guided Quest for the Original Understanding of Article III, 13%
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nied. But this is an error. The act of 1868 does not exempt from
that jurisdiction any cases but appeals from Circuit Courts under
the act of 1867. It does not affect the jurisdiction which was pre-
viously exercised.” 105 A year later, in Ex parte Yerger, 1196 the
Court held that it did have authority under the Judictary Act of
1789 to review on certiorari a denial by a circuit court of a petition
for writ of habeas corpus on behalf of one held by the military in
the South. It thus remains unclear whether the Court would have
followed Tis language suggesting plenary congressional contral if
the effect had been to deny absolutely an appeal from a denial of
a writ of habeas corpus. 1107

Another Reconstruction Congress attempt to curb the judidary
failed in United States v. Klein, 1198 in which a statute, couched in
jurisdictional terms, which attempted to set aside both the effect of
2 presidential pardon and the judicial effectuation of such a pardon
was voided. 1109 The statute declared that no pardon was to be ad-
missible in evidence in support of any claim against the United
States in the Court of Claims for the return of confiscated property
of Confederates nor, if already put in evidence in a pending vase,
should it be considered on behalf of the claimant by the Court of

108 Ex parte McCardle, 7 Wall, (74 U.S.) 506, 515 (1869).

11068 Wall. (75 U.S.) 85 (1869). Yerger is fully reviewed in C. FamMaN, HISTORY
OF THE SUPREME COURT OF THE UNITED STATES: VOL. VI, PT. I—RECONSTRUSTION
AND REUNION, 1864-88 (New York: 1971}, 558-613.

1167 Cf. Eisentrager v. Forrestal, 174 F. 2d 961, 966 (D.C.Cir. 1949), revd. on
other grounds sub nom. Johnson v. Eisentrager, 339 U.S. 763 (1950). Justice Doug-
las, with whom Justice Black joined, said in Glidden Co. v. Zdanok, 370 U.S. 530,
605 n, 11 (1962) (dissenting opinion): “There is a serious question whether the
McCardle case could command a majority view today.” Justice Harlan, however,
cited McCardle with apparent approval of its holding, id., 567-568, while noting
that Congress’ “authority is not, of course, unlimited.” 1d., 568. McCardle was cited
approvingly in Bruner v. Uhited States, 343 U.S. 112, 117 n. 8 (1852), as illustrat-
ing the rule “that when a law conferring jurisdiction is repealed without any res-
ervation as to pending cases, all cases fall with the law. . .

110613 Wall. (80 U.S.) 128 (1872). ‘See C. FAIRMAN, HISTORY OF THE SUFREME
COURT OF THE-UNITED STATES: VOL. VI, PT. [--RECONSTRUCTION AND REUNION
1864-88 (New York: 1971), 558-618. The seminal discussion of Klein may be found
in Young, Congressional Regulation of Federal Courts’ Jurisdiction and Provesses:
United States v. Klein Reuisited, 1981 Wisc, L. Rev. 1189. While he granted that
Klein is limited insofar as its bearing on jurisdicti immitation per se is d
he cited an ambiguous holding in Armstron v. United States, 13 Wall. (80 U.£.) 154
(1872), as in fact a judicial i idation of a jurisdicti limitati oung, id.,
1222-1223 n. 179,

1109 Congress by the Act of July 17, 1862, §§5, 13, authorized the confis:ation
of property of those persons in rebellion and authorized the President to issus par-
dons on such conditions as he deemed expedient, the latter provision being unneces-
sary in light of Article II, §2, cl. 1. The President's pardons all provided for restora-
tion of property, except slaves, and in United States v, Padelford, 9 Wall, (76 U.S.)
531 (1870), the Court held the claimant entitled to the return of his property on
the basis of his pardon. Congress thereupon enacted the legislation in questisn. 16
Stat. 235 (1870).
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Claims or by the Supreme Court on appeal. Proof of loyalty was re-
quired to be made according to provisions of certain congressional
enactments and when judgment had already been rendered on
other proof of loyalty the Supreme Court on appeal should have no
further: jurisdiction and should dismiss for want of jurisdiction.
Moreover, it-was provided that the recitation in any pardon which
had been received that the claimant had taken part in the rebellion
was to be taken as conclusive evidence that the claimant bad been
disloyal and was not entitled to regain his property:

The Court began by reaffirming that Congress controlled the
existence of the inferior federal courts and the jurisdiction vested
in them and the appellate jurisdiction of the Supreme Court. “But
the language of this provision shows plainly that it does not intend
to withhold appellate jurisdiction except as a means to an end. ...
It is evident . . . that the denial of jurisdiction to this court, as well
as to the Court of Claims, is founded solely on the application of
a rule of decision, in.causes pending,rprescribed by Congress. The
Court has jurisdiction of the cause to a given point; but when it as-
certains that a certain.state of things exists, its jurisdiction is to
cease and it is required to dismiss the:cause for want of jurisdic-
tion. . co

«Tt seems to us that this is not an exercise of the acknowledged
power of Congress to make exceptions and prescribe regulations to

sthe appellate power.” 1120 The statute was void for two reasons; it
fringfed] the cor utional power of the Executive”1111 and it
“prescribled] a rule “for the decision of a cause in a particular
way.” 1112 Klein thus stands for the proposition that Congress may
- ot violate the principle-of separation of powers 1118 and that it
.may not: decomplish certain forbidden substantive acts by casting
them in jurisdictional terms. 1% .

QOther restraints-on congressional power over the federal courts

may be gleaned from the opinion in the much-disputed Croweil v.

T United States v. Klein, 13 Wall. (80 U.S.) 128, 145-146 (1872).

1u1d, 147.

arld, 146.

151" 147, For an extensive discussion of Kiein, see United States ¥, Sioux
Nation, 448 U.S, 871, 391405 (1980), and id., 424, 427-43¢ (Justice Rehnquist dis-
conting). See also Pope v.-United States, 323 U 1, &9 (1944); Clidden Co. v.
Zdumok. 370 TS, 580, 568 (1962) (Justice. Harlan), In Rebertson v Seatile Audubon
Soeiaty, 112 5.0t 14071999), the 9th Cireuit Bad held ‘nconstitutional under
i tatute that it construed to deny tha federal courts power t0 construe the
F e at the Supreme Court held that-Congress had changed the law that the courts
more to.apply, The Court declined to consider whether Klein was properly to be read
e roiding & law "because it directed decisions in pending cases without amending
any law.” Id,, 1414,

i United States v. Klein, 13 Wall. (80 U.S.) 128, 147 (1872).
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Benson. 1115 In an 1856 case, the Court distinguished between rmat-
ters’of private right which from their nature were the subject of a
suit at the common law, equity, or admiralty and which cannot, be
withdrawn_from judicia] cognizance and those matters of public
right-which, though susceptible of judicial determination, did not
require it and which might or might not be brought within judicial —
cognizance. 1116 What this might mean was elaborated in Crowell

v. Benson, 1117 involving the finality to be accorded administrative

stitute for constitutional courts, in* which the Jjudieial power of the
Uni i administrative a ency . . . for the final
determination of the existence of the facts upon: which the enforce-
ment of the constitutional rights of the citizen depend.” The answar
Wwas stated broadly. “In cages brought to enforce constitutional

dicial power of the United States in-the enforcement of constitu-
tional rights requires that the Federal court should determine such
an issue upon its own record and the facts elicited before it.” 1118

It is not at all clear that, in thig respect, Crowell v, Benson re-
mains good law. It has never been overruled, and it has been cited

——
115285 U.S. 22 (1932). See also Ng Fung Ho.v. White, 250 U.S..276 (1922)
Ohic Valley Water Co. v. Ben Avon Borough, 253 7.8, 287 (1920); 8¢, Joseph Stock
Yard Ca. v, United States, 298 U.S. 38 €1936).
118 Murray's Lessee v. Hoboken Land & Improvement Co., 18 How. (59 Us)
272 (1856). .
17285 U.S. 22 (1932). Justices Brandeis, 8tone,.and Roberts dissented. .
814, 56, 60, 64.
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by several Justices approvingly, 1119 but the Court has never ap-
plied the principle to control another case, 1120
Express Constitutional Restrictions on Congress.—“[TThe
Constitution is filled with provisions that grant Congress or the
States specific power to legislate in certain areas;” Justice Black
said in a different context, “these granted powers are always sub-
Ject to the limitations that they may not be exercised in a way that
violates other specific provisions of the Constitution.” 1127 The Su-
preme Court has had no occasion to deal with this principle in the
context of Congress’ power over its jurisdiction and the Jurisdiction
of the inferior federal courts, but the passage of the Portal-to-Portal
_Act 2122 presented the lower courts such an opportunity. The Act
-extinguished back-pay claims growing out of several Su -
Court interpretations of the Fai it also pro-
.vided that no court should have _jurisdiction to enforce ap; laim
ing frc

these _decisions. While somé district tourts sustained

the Act on the basig_of the withdrawal of jurisdiction, this action
was disapproved by the Courts of Appeals which indicated that the
withdrawal of jurisdiction would- be ineffective if the extinguish-
ment of the claims as a-substantive matter was invalid. “We think

- .. that the exercise' by Congress of its control.over jurisdiction is

/€L L0 give.
other than the S
_as_to deprive

that power
without due

 110See Northern Pipeline Const. Co. v. Marathon Pipe Line Co., 458 U.S. 50,
76-87 (1982) (plurality opinion), and id., 100-103, 108-111 (Justice White dissent.
ing) (discussing the due process/Article III basis of Crowell). Both the plurality and
the dissent agreed that later cases had “undermined”.the itutionalfjurisdic-
tional fact analysis. Id., 82, n. 34; 110 n. 12, For other discussions, see Jacobellis
v. Ohio, 378 U.S, 184, 190 (1964) (Justice Brennan announcing judgment of the
Court, joined by Justice Goldberg); Pickering v. Board of Education, 391 U.S. 663,
578-579 (1568); Agosto v. INS, 436 U.S. 748, 753 (1978); United States v. Raddatz,
447 U.S. 667, 682-634 (1980, and id,, 707-712 (Justice Marshall dissenting).

1120 Compara Permian Basin Avea Rate Cases, 390 U.S. 747, 767, 792 (1968); °
Gordillo v. Liberty Mutual Ins. Co., 330 U.S. 469 (1947); South Chicago Coal & Dock.
Co. v. Bassett, 300 U.3. 251 (1940). Justice Frankfurter was extremely critical of
Crowell, Batep v. United States, 327 U.S. 114, 142 (1946) City of Yonkers v. United
States, 320 U.S. 685 (1944),

1121 Williams v. Rhodes, 393 U.S. 23, 29 (1968) (opinion of the Court.) The elder
Justice Harlan perhaps had the same thought in mind when he said that, with re.
gard to Congress’ power over jurisdiction, “what such ions and regulati
should be it is for Congress, in its wisdom to establish, having of course due regard
to all the Constitution.” United States v. Bitty, 208 U.S. 393, 399400 (1908).

112259 Stat, 1060, 26 U.S.C. §201.
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~process.of law or_ta take private property without just compensa-

-.—tion 21123

Conclusion.—There thus remains a measure of doubt that
Congress’ power over the federal courts is as plenary as some of the
Court’s language suggests it is. Congress has a vast amount of dis-
cretion in conferring and withdrawing and structuring the original
and appellate jurisdiction of the inferior federal courts and the ap-
pellate jurisdiction of the Supreme Court; so much is clear from the
practice since 1789 and the holdings of tany Court decisions. That
its power extends to. accomplishing by means of its control over ju-
risdiction actions which it could not do directly by substantive en-
actment is by no means clear from the text of the Constitution nor
from the cases.

FEDERAL-STATE. COURT RELATIONS

Problems Raised by Concurrency

The Constitution established a system of government in which
total power, sovereignty, was not unequivocally lodged in one level
of government. In Chief Justice Marshall’s words, “our complex sys-
tem [presents] the rare and. difficult scheme of one general govern-
ment, whose actions extend over the whole, but which possesses
only certain enumerated powers, and of numerous state govern-
ments, which retain and exercise all powers not delegated to the
Union. . ..” Naturally, in such a system, “contests respecting
power must arise.” 1124 Contests respecting power may frequently
arise in a federal system with dual structures of courts exercising
concurrent jurisdiction in a number of classes of cases. Too, the
possibilities of frictions grow out of the facts that one set of courts
may interfere directly or indirectly with the other through injunc-
tive and declaratory processes; through the use of habeas corpus
and removal to release persons from the custody of the other set,
and through the refusal by state courts to be bound by. decisions
of the United States Supreme Court. The relations between federal
and state courts are governed in part by constitutional law, with
respect, say, to state court interference with federal courts and

2123 Battaglia v. General Motors Corp., 169 F. 2d 254, 257 (2d Cir.), cert. den.
335 U.S, 887 (1948) (Judge Chase). See also Seese v. Bethlehem Steel Co., 168 F,
2d 58, 65 (4th Cir. 1948) (Chief Judge Parker), For recent dicts, see Johnson v.
Robison, 415 U.S. 361, 366-367 (1974); Weinberger v. Salfi, 422 U.S. 749, 761-762
(1976); Territory of Guam v. Olsen, 431 U.S. 185, 201~202, 204 (1977); Adamo
Wrecking Co. v. United States, 434 U.S. 275 (1978); Bowen v. Michigan Academy .
of Family Physicians, 476 U.S. 667, 681 n. 12 (1986); Webster v. Doe, 486 U.S. 592,
603 (1988); but see id., 611-615 (Justice Scalia dissenting). Note the relevance of
United States v. Mendoza-Lopez, 481 U.S. 828 (1987).

1124 Gibbons v. Ogden. 9 Wheat. (22 U.S.) 1.204-205 (1834),
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MAJOR LEGISLATION USING ARTICLE III, SEC. 2 POWER IN
107"" CONGRESS (SPECIFIC LANGUAGE EXAMPLES):

7 2002 SUPPLEMENTAL APPROPRIATIONS ACT FOR FURTTIER RECOVHRY FROM AND
RESPONSE TO TERRORIST ATTACKS ON THL UNITED STATLES (PL 107-2006)

Daschle Language protecting Black Hills Forest from NEPA and other environmental laws:
“Duc to the extraordinary circumstances present here, actions authorized by this section shall
proceed immediately. .. Any actions authorized by this scction shall not be subject to judicial
review by any court of the United States.”

» INTELLIGENCE AUTHORIZATION ACT FOR FISCAL YEAR 2003 (PL 107-306)
Sec 502; {(B)

“Judicial review shall not be available in the manner provided for under subparagraph (A) as
follows:”

> TLRRORISM RISK INSURANCE ACT OT 2002 (PL 107-297)
Sec 102; Sub Sec. C
“Any certification of, or determination not to certify, an act as an act of terrorism under this

paragraph shall be final, and shall not be subject to judicial review.”

FURTHER EXAMPLES OF 107" CONGRESS LEGISLATION (PASSED)
USING ARTICLE III, SEC. 2 POWERS:

» SMALL BUSINESS LIABILITY RELIEF AND BROWNFIELDS REVITALIZATION ACT (PL 107-
118)

» USA PATRIOT ACT (PL 107-056)

» 20T CENTURY DEPARTMENT OF JUSTICE APPROPRIATIONS AUTTIORIZATION ACT (PL,
107-273)

7 ANDEAN TRADE PROMOTION AND DRUG ERADICATION ACT (PL 107-210)

7 AMERICAN SERVICEMEMBHERS PROTHECTTION ACT OF 2002 (Pl 107-2006)

» PUBLIC HEALTH SECURITY AND BIOTERRORISM RESPONSE ACT OF 2001 (PL 107-188)
7 AVIATION SECURITY ACT (P1. 107-071)

7 TO EXPEDITE I'NTH CONSTRUCTION OF 'T'TIE WORLLD WAR 11 MEMORIAL IN 'T'HE
DISTRICT OI' COLUMBIA (PL 107-011)

# SMALL BUSINESS INVESTMENT COMPANY AMENDMENTS ACT OF 2001 (P1. 107-100)



61

R 0f st iog A 3T s Ry sy
[PIOIRSIOD B0 GG A 0oy ofF 0G0t S e wetdiypad ou
B it Ol asoqr Sreliasfand ) pieem 00 fe g TG plog
o, “spaver rrgtands o 0 aopsas gnd S EepeTEeEy pue
apdirad gmio. jo wirien snodas syt sadsan gy T sorpen
A USSR SAIOR 3t sanaoy g saogdipe v wisideds
0 womonas snotiija saleinonus aivg A0 W T ey

wsdng v dsodddiand suopmusur asen ydoad 5 3 B

TRRIEERD DAY R TOAT mﬂ_ﬁw UL @ ,(mﬁ H QUPRITE
WPHRE v SRS N apdeng o gamansiy ey vt
“aargy Fprsolened 1) go Sy wg apree Sutises sdnosf oo s pHE
o whaonion ay poroalas Buoy pey vasnea Ssread yesve [ pum e
F Ju syt a1 a0 Tuimeaced dpets sy g s B3 WS S
{pappE sedries], s ot e
) gy ik radeid e oy SR DG T painoed I
Avinivesivs oSy ok sawia s v TR P i1
WA OU 20D U SRRy Sesnsefiig: st st Sty agf 1]

HiOnl

IR0 SaTuaiaen aonmnpeid e sleid painusa
L DAL shveg] W Ty Sl B0 Pt Ajpenie o B ey
Ay wafiid Ty Stoispap sainey MERdRG SGT T0 mbar T Ty “prep g
.Eu@,mm,mn ﬁ?r B IR FETE 2t amagg “HTRI
-0 Samssie Eanaiosy wyy, guand progd yoursod g L s
1 wonzzed o dmo fo Swpoddns S punod s ot o AR o
i et S foos nt Sadued Keyungon g iw SENE XA wRqussod
oy e quongy Seafried oot 30 ares S wo oy s Ageosan puT—
Frgmnuadey oy ol anvdos Sjpnae s seaguengn s spdieyy
' M SpEnle suleuias spoovs 1 SUOISNTE MRS
Jo iy smginy oy proddne pup wegrnperd e ddeid taords = i oy
AR S5 PP S102prgs e Saotpey Junied o8 WpuoTEppy L e ¢
43 3000 10 e Ssisontal 910 sl iz Ay prie suasiad £ e e EUHE e
Rt e %ﬁ,%nsmﬁ_ sageds g roddne S Rt U7 sadend WS Jorr
et o algus oy Go paen Afinass w dnand sig PO AT ]
o FIPE g 00 PAqUIYY PR 3T {SpobRe yseionia 75

aealigy vour Ay par’weond 120 wesy PR BT S et day ﬂv....ﬁF

i

JEMLTR SN T 0F B LOL SR e )

4

-axd g neir oF ﬂmsmgm o IR g1 5 pavbariur pry dRqua e ae) dg
- Srakesd ooy peioding surmisoyy o wsossd 6 sy e Sopduans e

SRHFO) SSATRTATS #aou Dewlyum = 5y dadead syl eaned sroEstent A8 e

BRI R ORE Y anssy St U0 PRI A0 UK JU0DIG SEY gl 2 w2

i esds 2040 Bitonl vasg sep sadead sop podine Bt stz

ey povsoddusim 5 sy donod v ssopasuas o 91 g
B TATIE et grodo gy aﬂ_ i Jur ;@ﬁ.&umu o peaEsgdar i ¥
‘e T ssuien ¢ e apndid pue Dasd sooti IO PRz
Feee Liiveson snouyed (e TERALIC ST U0 UPREIRMOEY IQUEY] 20
stodnd Fuvrdsar fars apduns g s painal pue presy (£
i el Sy - vpoas Uk dijssos T Sy moym pony oy Sepafio
Taerd vy Fepd Ammmos o Iipone s ] - RO e ol
e BOUSISON ® SUTeL enotema 0 sidaamag enordney Huom mgoy 93
ST o3 51 Hanpon Spsngosge Sigen TERfh Anariy osye Aoy Y
RIS AR PR BOltaesip Ay ayesael o gan soe Pt ueeiiay
3o memuaaed Smermag o e srygrday e g0 ssapungg S
IpRIEIE Oy Smmon T piee 'Shas by
TG 0] A9 {266T) HRATIZY 6. 907 i PISSIPEE 0S8 e anest sy
o Soart g manod Fuidman s 3o Binecy Sy PApUITEAL WS SR DLUDS
pequnsl fngTy umng g v s 300 seasnfe umeegan RIRIECY

e ey dpogissa undt yigs g
g R T pRTnegesd om ps w1 Saduid siey v preary
eyt | #EaEaO0 yoaut 1 pamsnid umin Seie o wicson T P g
“rakiad APuroduaste 6 oRtrr TG HRRE - suongy g ¢ S
e SiFapsoony - <sm g e o weizopna € wog slad v
oty pign pu ol oo S, ) Pis pus sl SUTERY Janeg W]

“dagead auisg Souotsd ayy v
ponimdep sva K0 oty Sanga Juepy ol s apieia ﬁm,,ﬁ patg
03 55 5al st aq prede ssdead snd seip passdde g1 Waveny v

5 EIpSITL T6 Ko s v Ry w0l sou pried s e
PspsipenoTmEnSu y swios pie ‘Reanspiaia s sprdigring s
‘soERT s sumedocendy muos Businag o PApLAED
96 duam. i ssneed BNy dinoe so sfpepag afg U 3iog
wang o ) mp £ pasadds v ap wednad sy pegads 24 pinowgs
A peegd oneny o spene Sutgensy sy “rous 187 SsaiBuory gy UNEAL

gt

sjoo2sg 21iqnd ul Jafead Aejunjoa
Buioddns eyep Buijjod Buimoys uoyeg piaeqg Aq j@pjoog Jo Lz-0¢ sebed



62

THE WHITE HOUSE
WASHINGTON

February 7, 2003

The Honorable William E. Dannemeyer

Congressman
1105 E. Commonwealth, Box 13
Fullerton, CA 92831

Dear Bill,

Great to meet you. I have forwarded everything to
White House legislative affairs with a positive
recommendation. Let's be in touch. Blessings on
you and yours.

Warmly,

" -
Tim Goeglein

Special Assistant to the President &
Deputy Director of Public Liaison
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Time to End Judicial Tyranny

The judicial despotism the Founders warned against is happening today. it is time for an
informed electorate to spur Congress to defend and restore our constitutional republic.

by Jdohn Fidsmoe

[14 S Thould the constitutional republic

our forefathers designed be re-
placed with a government by the
majority vote of a nine-person commitiee
of lawyers who shall be appointed rather
than elected and shall hold office for life?”

If a polister were to ask this question,
probably 99 percent of the public would
answer with an emphatic “No!”

And yet, without an abundance of exag-
geration, that is a fair description of the
power now wielded by the U.S. Supreme
Court -~ a court that claims the power to
strike down and invalidate aimost any ac-
tion by almost any other branch or level of
governynent.

It didn’t begin that way. The Framers es-
tablished a constitutional republic in which
the powers delegated to the federal gov-
ernment were, in James Madison’s words,
“few and defined,” while those reserved to
the states were many. And the powers del-
egated to the federal government were
carefully separated into legislative, execu~
tive and judicial branches.

In The Federalist, No. 78, Alexander
Hamilton wrote that of the three branches
of government, the judiciary *will always
be the least dangerous to the political
rights of the constitution, because it will
be least in a capacity to annoy or injure
them.” The legislative branch i

05 Suorere Cout

Bveriursing the rule of law: The Framers of the Constitution did not give the U.S. Supreme Court

cess either of the other two...”

‘The Constitution nowhere expressly
states that the federal courts have the
power to strike down laws as unconstitu-
tional. But in the famous 1803 case of
Marbury vs. Madison, Chief Justice John
Marshall claimed that power for the
Supreme Court. Since Article LT, Section

“will,” that is, it determines the policy of
the nation; the executive branch exercises
“force,” that i, it implerents and enforces
the will of the legislamre. But the judicia-
1y exercises only “judgment,” interpreting
the will of the legislature and the actions
of the executive. Hamilton wrote that the
judiciary is “beyomd comparison the
weakest of the three depariments of gov-
emmient; that it can never attack with suc-

2ofthe C gives the court power
over cases arising under the Constitution
and laws of the United States, the Consti-
tution therefore gives the court the author-
ity to interpret the Constitution and
statutes, argued Marshall. And if the court
determines that a statute is inconsistent
with the Constitution, then the conrt must
rule that the Constitution stands and the
statute falls. As Marshall declared:

Itis the province and

John Eidsmae, a reilred Air Force lieutenant colonel,
is a professor of constitutional law at the Thomas
Goode Jones School of Law, Fautkner University,
Montgomery, Alabama.

THE NEW AMERICAN » JANUARY 12, 2004

duty of the judicial department to say
what the law is. Those who apply the
rule to particular cases, must of ne-
cessity expound and interpret that

power 1o act as a super-legislature, overrufing state laws and mandating federat policies. But the
court has arrogated these powers unto itself by judicial usurpation.

rule. ¥f two laws conflict with each
other, the courts must decide on the
operation of cach.

So if a law be in opposition to the
constitution: if both the law and the
constitution apply to a particular case,
50 that the court must either decide
that case conformably to the law, dis-
regarding the coustitntion; or con-
formably to the constitution, disre-
garding the law: the court must
determine which of these conflicting
rules govems the case. This is of the
very essence of judicial duty.

President Thomas Jefferson emphatically
disagreed with Marshall's decision. Jeffer-
son had not been a delegate to the Consti-
tutional Convention; during the Conven-
tion and the ratification process, he was in
France, He had mixed feelings about the
Constittion. He admired some featuresof
it, but he was deeply concemed about the
power of the judiciary. In 1804 he wrote to

17
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Abigail Adams: “{Tlhe opinion which
gives to the judges the right to decide what
laws are Constirutional and what not, not
only for themselves in their own sphere of

stitutions, the judiciary bod-
ies were supposed 10 be the
most helpless and harmless
members of the govemn-
ment. Experience, however,
soon showed in what way
they were to become the
most dangerous; that the in-
sufficiency of the means
provided for their removal
gave them a freehold and ir-
responsibility in office; that
- their decisions, seeming to
concemn individual suitors only, pass silent
and unheeded by the public-at large; that
these decisions nevertheless become law
by precedent, sapping by lirtle and little the

action, but for the and i
alse in their spheres, would make thie judi-
ciary a despotic branch.” A
Steady Usurpation

Jefferson and his supporters called them-
selves the Democratic Republicans, the an-
cestor of the Democratic Pasty. They gen-
erally favored individual liberty, states’
rights, and a narrow view of the powers
delegated to the federal government.
Al der Hamil and his

called themselves the Federalists, and they
believed the constitutional powers dele-
gated 1o the federal government should be
interpreted more broadly. When Jefferson
was elected president in 1800, the defeat-
ed Federalist president, John Adarns, in the
closing days of his administration ap-
pointed Federalist JTohn Marshall chief jus-
tice of the Supreme Court. President Jef-
ferson and Chief Justice Marshall were
distant cousins, but they clashed bitterly on
issues of constitutional interpretation, and
this clash intensified Jefferson’s distrust of
the federal judiciary,

In 1821 Jefferson warued that “the germ
of dissolution of our federal government is
in the constitution of the federal judiciary,
anirresponsible body .., working like grav-
ity by night and by day, gaining a litle
today and a little tomorrow, and advancing
its noiseless step like a thief over the field
of jurisdiction, until all shall be usurped
from the states, and the government of all
be consolidated into one.”

And in 1823 he seemed to suggest that
Hamilton's view of the judiciary as the
“least dangerous” branch had proven to be
incorrect: “At the establishiment of our con-
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of the Cc and work-
ing its change by construction, before any-
one has perceived that the invisible and
helpless worm has been busily employed
in consuming its substance.”

Jefferson was not alone in his fear of ju-
dicial usurpation. When President Andrew
Jackson vetced the rechartering of the na-
tional bank, he argued that the national
bank was unconstitutional even though the
Supreme Court had held it constitutional
in-McCulloch vs. Maryland in 1819. Jack-
son declared in his veto message: “It is as
mauch the duty of the House of Represen-
tatives, of the Senate, and of the President
to decide upon the constitutionality of any
bill or resolution which may be presented
1o them for passage or approval as it is of
the supreme judges when it may be
brought before them for judicial decision.
The opinion of the judges has no more au-
thority aver Congress than the opinion of

Congress has over the judges, and on that -

point, the President is independent of
both.”

In a similar vein President Lincoln
wrote: “{1]f the policy of the Government
upon vital questions affecting the whole
people is to be irrevocably fixed by deci-
sions of the Supreme Court the instant they
are made in ordinary litigation between
parties to personal actions, the people will
have ceased to be their own rulers, having
to that extent practically resigned their
Govermment into the hands of that eminent
tribunal”

And President Theodore Roosevelt ex-
pressed a similar view: It is the people,
and not the judges, who are entitled to say
what their constitution means, for the con-

stitution is theirs, it belongs to them and .
ot to their servants in office —- any other
theory is incompatible with the foundation
principles of our governmient.”

The Devious Dialectic
Several factors have led to the expansion
of judicial power. One is the changing view
of truth. The Framers believed that truth is
fixed, absolute and ordained by God Him-
self. The Christian majority believed this,
and the Deist minority just as strongly be-
Jieved in a universe that ran according to
the absolute laws of the clockmaker God.
But in the 1800s this view began to
change. Hegel taught that truth is not fixed
‘but rather changes according to a dialecti-
cal process of thesis, antithesis and syn-
thesis. Darwinism led to the belief that
truth evolves and changes. And the post-
modem view is that truth is subjective —
that is, trath is whatever you perceive it to
be,

Along with postmodersismi came the
movement known as language deconstruc-
tion, which holds that words have no in-
trinsic meaning, and what really matters is
not the author’s intent or the dictionary
definition, but rather the meaning drawn by
the reader or viewer. A deconstrictionist
theater producer obviously feels much
greater freedom to put her own message
into Shakespeare’s plays than a producer
who believes she must be faithful to
Shakespeare's intent, Likewise, a Jjudge
who holds.this view of truth, law and lan-
guage feels much more free to read his
own views into the Constitution, than the
judge who believes in jurisprudence of
original intent.

Understood thus, Charles Evans Hughes’
statement that “We are under a Constitu-
tion, but the Constitution. is what the
judges say it is” takes on a new and omi-
nous meaning. And as Chancellor Janies
Kent said, if judges are not bound by the
plain meaning of the Constitution, they are
free t0 roam at large in the trackless fields
of their own imaginations,

Another contributing factor is the incor-
poration doctrine. Originally, as the
Supreme Court recognized in Barron vs.
Baltimore (1833), the Bill of Rights applied
only to the federal government; people
looked to. state constitutions and state
courts for protection if state officials abused
their rights. But this began to change.
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Ratified in 1868, the 14th Amendment
provides in part that no state shall “deprive
any person of life, liberty or property with-
out due process of law.” For about half a
centnry thereafter, the courts interpreted
the Due Process Clause to mean that no
one ipay be deprived of life (executed), lib-
erty (jailed) or property (fined) without due
process of law (a fair trial). But in the early
1900s the view developed that the Due
Process Clause means that states may not
deprive people of free speech, press, reli-
gious liberty, or other basic rights.
In other words, according to this
view, the Bill of Rights, or at least
some of the rights in the Bill of
Rights, are incorporated into the
Due Process Clause and are there-
fore applied to state and local
governments.

Protecting people’s constimution-
al rights against state and local
abuses seems laudable. But the
practical effect of the incorporation
doctrine is to give the federal courts
a virtual monopoly on the business
of rights protection. This greatly ex-
pands the authority of federal
courts, and raises a perplexing ques-
tion: In the long rum, are rights re-
ally more secure in the hands of un-
elected federal judges, than wirh
those who are more directly re-
sponsible to the people?

Put these concepts together -
the incorporation doctrine and the
postmodern concept of truth and
law —and we have a recipe for ju-
dicial absolutism.

In Roe vs. Wade (1973), the Supreme
Court struck down the abortion laws of
‘Texas and most other states on the ground
that they violated the purported constitu-
tional right to abort a child. But where is
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2003 Lawrence vs. Texas decision, the
Supreme Coust found that this penumbral
right of privacy also includes the right to
engage in homosexual sodomy.

But consider the consequences of this
type of decision making. Jurisprudence
based upon “penumbras” and “emana-
tions” removes the constitutional interpre-
tation from any kind of objective scholar-
ship and Jeaves us with a Constitution that
can mean anything any judge wants it to

mean.

Cangress is the key to reining in errant courts. Articte Hi,
Section 2 of the Constitution gives Congress the power {and
duty} to proseribe the jurisdiction of the federal courts to
keep them from doing harm.

Reining In the Courts

‘What can be done to combat judicial tyr-
anny? Many remedies have been suggest-
ed: constitutional limited

ly gave Congress a check on the court:
Congress can limit the court’s appellate
jurisdiction.

Predictably, the courts have not exactly
been enamored with this provision. But
they have generally, if reluctantly, upheld
the power of Congress to limit the court’s
appellate jurisdiction, in such cases as Ex
Parte McCardle (1869), Ex Parte Yerger
(1869), Robertson vs. Seaitle Audubon So-
ciety (1992), end Felker vs. Turpin (1996).

In two cases, the Supreme Court has
struck down statutes that Jimit its
appellate juriediction: United States
vs. Klein (1872) because Conpress
was trying to affect the outcome of
a pending case; and Plaur vs. Spend-
thrift Farm, Inc. (1995), because
Congress was trying to overiurn a
court decision.

And what about limiting the ju-
risdiction of lower federal district
courts and circuit courts of appeals?
Many are unaware that the only
court expressly created by the Con-
stitution is the 1.8, Supreme Court;
all other federal courts were created
by Congress under Article I, Section
1 and can be abolished by Congress.
It seems self-evident that since Con-
gress can create or abolish federal
courts inferior to the Supreme
Court, Congress can define, expand
or limit their jurisdiction. Supreme
Court cases so holding include Shel-
don vs. Sill (1850), Lockerty vs.
Phillips (1943), and Yakus vs. Unit-
ed States (1944),

Several bills are pending in Con-
gress that would linit the appellate jusis-
diction of the federal courts over cases in-
volving the public display of the fen
r d

Blgha Sock

terms for judges, defunding the courts,

that right found in the Ci ? As
Justice Blackmun claimed, quoting from

p But the C itself
provides a remedy that is worthy of

previous “[S)pecific
in the Bill of Rights have penumbras,
formed by emanations from those guaran-
tees that help give them life and substance.
Various guarantees create zones of privacy.”
Included in those zomes of privacy,
Blackmun insisted, is the right to make de-
cisions about oneself, including whether to
have children, and the right to make that
decision retroactively after conception by
means of abortion. More recently in the
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Article T1, Section 2 of the Constitution,
provides that the Supreme Court shall have
original jurisdiction over a narrow range of
cases, mostly involving foreign ambas-
sadors. It then provides: “In &l the other
Cases before mentioned, the supreme
Court shall have appellate Jurisdiction,
both as to L.aw and Fact, with such Excep-
tions, and under such Regulations as the
Congress shall make.” The Framers wise-

But the basic concept of
limiting the federal courts’ jurisdiction
could be applied to many other cases as
well. The concept could be used, for in-
stance, to allow states {0 outlaw abortion
or Jocal school boards to reinstitute school
prayer without the federal courts being
able to rule against them.

The judicial despotism Jefferson and
others warned against can indeed happen
here, and what might have seemed fanci-
ful prophecy in 1800 is rapidly becoming
established fact. It is time to take action to
defend and restore our constitutional
republic. &
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108th CONGRESS
1st Session

S. 1558
To restore religious freedoms.
IN THE SENATE OF THE UNITED STATES
August 1 (legislative day, JULY 21), 2003

Mr. ALLARD introduced the following bill; which was read twice and referred to the Committee
on the Judiciary

A BILL
To restore religious freedoms.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the "Religious Liberties Restoration Act'.
SEC. 2. FINDINGS.

Congress finds the following:
(1) The Declaration of Independence declares that governments are instituted to
secure certain unalienable rights, including life, liberty, and the pursuit of
happiness, with which all human beings are endowed by their Creator and to
which they are entitled by the laws of nature and of nature's God.
(2) The organic laws of the United States Code and the constitutions of every
State, using various expressions, recognize God as the source of the blessings of
liberty.
(3) The first amendment to the Constitution secures rights against laws respecting
an establishment of religion or prohibiting the free exercise thereof made by the
Federal Government.
(4) The rights secured under the first amendment have been interpreted by the
Federal courts to be included among the provisions of the 14th amendment,
(5) The 10th amendment reserves to the States, respectively, the powers not
delegated to the Federal Government nor prohibited to the States.
(6) Disputes and doubts have arisen with respect to public displays of the Ten
Commandments and to other public expression of religious faith.
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(7) Section S of the 14th amendment grants Congress the power to enforce the
provisions of the 14th amendment.

(8) Article 111, section 2 of the Constitution grants Congress the authority to
except certain matters from the jurisdiction of the Federal courts inferior to the
Supreme Court.

SEC. 3. RELIGIOUS LIBERTY RIGHTS DECLARED.

END

(a) DISPLAY OF TEN COMMANDMENTS- The power to display the Ten
Commandments on or within property owned or administered by the several States or
political subdivisions of such States is among the powers reserved to the States,
respectively.

(b) WORD "GOD' IN PLEDGE OF ALLEGIANCE- The power to recite the Pledge of
Allegiance on or within property owned or administered by the several States or political
subdivisions of such States is among the powers reserved to the States, respectively. The
Pledge of Allegiance shall be, 'T pledge allegiance to the Flag of the United States of
America, and to the Republic for which it stands, one Nation under God, indivisible, with
Liberty and justice for all.".

(c) MOTTO "IN GOD WE TRUST"- The power to recite the national motto on or within
property owned or administered by the several States or political subdivisions of such
States is among the powers reserved to the States, respectively. The national motto shall
be, 'In God we trust'.

(d) EXERCISE OF CONGRESSIONAL POWER TO EXCEPT- The subject matter of
subsections (a), (b), and (¢} are excepted from the jurisdiction of Federal courts inferior to
the Supreme Court.

COSPONSORS(11), ALPHABETICAL

Sen Brownback, Sam - 9/23/2003 [KS]  Sen Bunning, Jim - 10/20/2003 [KY]
Sen Burns, Conrad R. - 9/29/2003 [MT]  Sen Cochran, Thad - 9/30/2003 [MS]
Sen Craig, Larry E. - 10/21/2003 [ID] Sen Enzi, Michael B. - 10/2/2003 [WY]
Sen Graham, Lindsey O. - 9/26/2003 [SC] Sen Inhofe, Jim - 9/30/2003 [OK]

Sen Lott, Trent - 9/30/2003 [MS] Sen Miller, Zell - 2/10/2004 [GA]

Sen Shelby, Richard C. - 9/25/2003 [AL]



68

108th CONGRESS
1st Session
H. R. 3190
To safeguard our religious liberties.
IN THE HOUSE OF REPRESENTATIVES

September 25, 2003
Mr. PICKERING introduced the following bill; which was referred to the Committee on the Judiciary

A BILL
To safeguard our religious liberties.
Be it enacted by the Senate and House of Representatives of the United States of America in Congress
assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the Safeguarding Our Religious Liberties Act'.
SEC. 2. FINDINGS.

Congress finds the following:
(1) The Declaration of Independence declares that governments are instituted to secure certain
unalienable rights, including life, liberty, and the pursuit of happiness, with which all human
beings are endowed by their Creator and to which they are entitled by the laws of nature and of
nature's God.
(2) The organic laws of the United States Code and the constitutions of every State, using
various expressions, recognize God as the source of the blessings of liberty.
(3) The first amendment to the Constitution secures rights against laws respecting an
establishment of religion or prohibiting the free exercise thereof made by the Federal
Government.
(4) The rights secured under the first amendment have been interpreted by the Federal courts
to be included among the provisions of the 14th amendment.
(5) The 10th amendment reserves to the States, respectively, the powers not delegated to the
Federal Government nor prohibited to the States.
(6) Disputes and doubts have arisen with respect to public displays of the Ten Commandments
and to other public expression of religious faith.
(7) Section 5 of the 14th amendment grants Congress the power to enforce the provisions of
the 14th amendment.
(8) Article TTT, section 2 of the Constitution grants Congress the authority to except certain
matters from the jurisdiction of the Federal courts inferior to the Supreme Court.

SEC. 3. RELIGIOUS LIBERTY RIGHTS DECLARED.

(a) DISPLAY OF TEN COMMANDMENTS- The power to display the Ten Commandments on or
within property owned or administered by the several States or political subdivisions of such States is
among the powers reserved to the States, respectively.
(b) WORD "GOD' IN PLEDGE OF ALLEGTANCE- The power to recite the Pledge of Allegiance on
or within property owned or administered by the several States or political subdivisions of such States
is among the powers reserved to the States, respectively. The Pledge of Allegiance shall be, "I pledge
allegiance to the Flag of the United States of America, and to the Republic for which it stands, one
Nation under God, indivisible, with Liberty and justice for all.’.
(¢) MOTTO "IN GOD WE TRUST'- The power to recite the national motto on or within property
owned or administered by the several States or political subdivisions of such States is among the
powers reserved to the States, respectively. The national motto shall be, "Tn God we trust'.
(d) EXERCISE OF CONGRESSIONAL POWER TO EXCEPT- The subject matter of subsections
(a), (b), and (¢} are excepted from the jurisdiction of Federal courts inferior to the Supreme Court.
END
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COSPONSORS(34), ALPHABETICAL :
Rep Akin, W. Todd - 11/20/2003 [MO-2]

Rep Barrett, J. Gresham - 11/6/2003 [SC-3]
Rep Barton, Joe - 11/21/2003 [TX-6]

Rep Bishop, Rob - 11/19/2003 [UT-1]

Rep Davis, Jo Ann - 10/29/2003 [VA-1]

Rep Everett, Terry - 11/20/2003 [AL-2]

Rep Goode, Virgil H., Jr. - 10/16/2003 [VA-5]
Rep Herger, Wally - 11/20/2003 [CA-2]

Rep Hostettler, John N. - 10/20/2003 [IN-8]
Rep King, Steve - 10/29/2003 [1A-5]

Rep Latham, Tom - 11/20/2003 [LA-4]

Rep McHugh, John M. - 10/30/2003 [NY-23]
Rep Musgrave, Marilyn N. - 10/29/2003 [CO-4]
Rep Osborne, Tom - 11/21/2003 [NE-3]

Rep Shimkus, John - 10/28/2003 [IL-19]

Rep Terry. Lee - 10/1/2003 [NE-2]

Rep Wamp, Zach - 10/8/2003 [TN-3]
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Rep Bachus, Spencer - 10/17/2003 [AL-6]
Rep Bartlett, Roscoe G. - 10/28/2003 [MD-6]
Rep Beauprez, Bob - 10/21/2003 [CO-7]

Rep Brady, Kevin - 11/20/2003 [TX-8]

Rep Doolittle, John T. - 10/28/2003 [CA~4]
Rep Franks, Trent - 10/30/2003 [AZ-2]

Rep Graves, Sam - 10/28/2003 [MO-6]

Rep Hoekstra, Peter - 11/21/2003 [MI-2]

Rep Keller, Ric - 11/21/2003 [FL-8]

Rep Kingston, Jack - 10/29/2003 [GA-1]

Rep McCotter, Thaddeus G. - 11/19/2003 [M1-11]
Rep Miller, Jeff - 10/7/2003 [FL-1]

Rep Norwood, Charlie - 11/20/2003 [GA-9]
Rep Rogers, Mike D. - 10/28/2003 [AL-3]
Rep Souder, Mark E. - 10/30/2003 [IN-3]
Rep Turner, Jim - 11/20/2003 [TX-2]

Rep Wicker, Roger F. - 11/19/2003 [MS-1]
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108th CONGRESS
2d Session

S. 2323

To limit the jurisdiction of Federal courts in certain cases and promote federalism.
IN TTIE SENATE OF TIIE UNITED STATES
April 20, 2004

Mr. SHELBY (for himself, Mr. MILLER, Mr. BROWNBACK, Mr. GRAHAM of South Carolina, Mr. ALLARD,
Mr. INHOFE, and Mr. LOTT) introduced the following bill; which was read twice and referred to the Committee on
the Judiciary

ABILL
To limit the jurisdiction of Federal courts in certain cases and promote federalism,
Be it enacted by the Senate and Iouse of Representatives of the United States of America in Congress
assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the "Constitution Restoration Act of 2004,

TITLE I--JURISDICTION

SEC. 101. APPELLATE JURISDICTION.

(a) AMENDMENT TO TITLE 28- Chapter 81 of title 28, United States Code, is amended by adding at the end
the following:

“Sec. 1260. Matters not reviewable

"Notwithstanding any other provision of this chapter, the Supreme Court shall not have jurisdiction to review,
by appeal, writ of certiorari, or otherwise, any matter to the extent that relief is sought against an entity of
Federal, State, or local government, or against an officer or agent of Federal, State, or local government
(whether or not acting in official or personal capacity), by reason of that entity's, officer's, or agent's
acknowledgement of God as the sovereign source of law, liberty, or government.".
(b) TABLE OF SECTIONS- The table of sections at the beginning of chapter 81 of title 28, United States Code,
is amended by adding at the end the following:

1260. Matters not reviewable.".

SEC. 102. LIMITATIONS ON JURISDICTION.

(a) AMENDMENT TO TITLE 28- Chapter 85 of title 28, United States Code, is amended by adding at the end
of the following:

“Sec. 1370. Matters that the Supreme Court lacks jurisdiction to review

"Notwithstanding any other provision of law, the district court shall not have jurisdiction of a matter if the
Supreme Court does not have jurisdiction to review that matter by reason of section 1260 of this title.".
(b) TABLE OF SECTIONS- The table of sections at the beginning of chapter 85 of title 28, United States Code,
is amended by adding at the end the following:

*1370. Matters that the Supreme Court lacks jurisdiction to review.".

TITLE O--INTERPRETATION
SEC. 201. INTERPRETATION OF THE CONSTITUTION.

In interpreting and applying the Constitution of the United States, a court of the United States may not rely upon
any constitution, law, administrative rule, Executive order, directive, policy, judicial decision, or any other
action of any foreign state or international organization or agency, other than English constitutional and
common law.
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TITLE HI--ENFORCEMENT
SEC. 301. EXTRAJURISDICTIONAL CASES NOT BINDING ON STATES.

Any decision of a Federal court which has been made prior to or after the effective date of this Act, to the extent
that the decision relates to an issue removed from Federal jurisdiction under section 1260 or 1370 of title 28,
United States Code, as added by this Act, is not binding precedent on any State court.

SEC. 302. IMPEACHMENT, CONVICTION, AND REMOVAL OF JUDGES
FOR CERTAIN EXTRAJURISDICTIONAL ACTIVITIES.

To the extent that a justice of the Supreme Court of the United States or any judge ot any Federal court engages
in any activity that exceeds the jurisdiction of the court of that justice or judge, as the case may be, by reason of
section 1260 or 1370 of title 28, United States Code, as added by this Act, engaging in that activity shall be
deemed to constitute the commission of--
(1) an offense for which the judge may be removed upon impeachment and conviction; and
(2) a breach of the standard of good behavior required by article TIT, section | of the Constitution.
END

COSPONSORS(6), ALPHABETICAL:

Sen Allard, A. Wayne - 4/20/2004 [CO] Sen Brownback, Sam - 4/20/2004 [KS]
Sen Graham, Lindsey O. - 4/20/2004 [SC] Sen lnhofe, Jim - 4/20/2004 [OK]

Sen Lott, Trent - 4/20/2004 [MS] Sen Miller, Zell - 4/20/2004 [GA]
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108th CONGRESS
2d Session

H. R. 3799

To limit the jurisdiction of Federal courts in certain cases and promote federalism.
IN THE HOUSE OF REPRESENTATIVES
February 11, 2004

Mr. ADERHOLT (for himself and Mr. PENCE) introduced the following bill; which was referred to the Committee
on the Judiciary

) ABILL
To limit the jurisdiction of Federal courts in certain cases and promote federalism.
Be it enacted by the Senate and House of Representutives of the United States of America in Congress

assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the *Constitution Restoration Act of 2004,

TITLE 1--JURISDICTION

SEC. 101. APPELLATE JURISDICTION.

{2) IN GENERAL-
(1) AMENDMENT TO TITLE 28- Chapter 81 of title 28, United States Code, is amended by adding at
the end the following:

“Sec. 1260. Matters not reviewable

“Notwithstanding any other provision of this chapter, the Supreme Court shall not have jurisdiction to review,
by appeal, writ of certiorari, or otherwise, any matter to the extent that relief is sought against an element of
Federal, State, or local government, or against an officer of Federal, State, or local government (whether or not
acting in official personal capacity), by reason of that element's or officet’s acknowledgement of God as the
sovereign source of law, liberty, or government.'.

(2) TABLE OF SECTTONS- The table of sections at the beginning of chapter 81 of title 28, United

States Code, is amended by adding at the end the following:

*1260. Matters not reviewable.".
(b) APPLICABILITY- Section 1260 of title 28, United States Code, as added by subsection (a), shall not apply
to an action pending on the date of enactment of this Act, except to the extent that a party or claim is sought to
be included in that action after the date of enactment of this Act.

SEC. 102. LIMITATIONS ON JURISDICTION.

(a) IN GENERAL-
(1) AMENDMENT TO TITLE 28- Chapter 85 of title 28, United States Code, is amended by adding at
the end of the following:

“Sec. 1370. Matters that the Supreme Court lacks jurisdiction to review

“Notwithstanding any other provision of law, the district court shall not have jurisdiction of a matter if the
Supreme Court does not have jurisdiction to review that matter by reason ot section 1260 of this title.".
(2) TABLE OF SECTIONS- The table of sections at the beginning of chapter 85 of title 28, United States Code,
is amended by adding at the end the following:

1370, Matters that the Supreme Court lacks jurisdiction to review.',
(b) APPLICABILITY- Section 1370 of title 28, United States Code, as added by subsection (a), shall not apply
to an action pending on the date of enactment of this Act, except to the extent that a party or claim is sought to
be included in that action after the date of enactment of this Act.
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TITLE 1I--INTERPRETATION
SEC. 201. INTERPRETATION OF THE CONSTITUTION.

Ininterpreting and applying the Constitution of the United States, a court of the United States may not rely upon
any constitution, law, administrative rule, Executive order, directive, policy, judicial decision, or any other
action of any foreign state or international organization or agency, other than the constitutional law and English
common law.

TITLE I--ENFORCEMENT
SEC. 301. EXTRAJURISDICTIONAL CASES NOT BINDING ON STATES.

Any decision of a Federal court which has been made prior to or after the effective date of this Act, to the extent
that the decision relates to an issue removed from Federal jurisdiction under section 1260 or 1370 of title 28,
United States Code, as added by this Act, is not binding precedent on any State court,

SEC. 302. IMPEACHMENT, CONVICTION, AND REMOVAL OF JUDGES
FOR CERTAIN EXTRAJURISDICTIONAL ACTIVITIES.

To the extent that a justice of the Supreme Court of the United States or any judge of any Federal court engages
in any activity that exceeds the jurisdiction of the court of that justice or judge, as the case may be, by reason of
section 1260 or 1370 of title 28, United States Code, as added by this Act, engaging in that activity shall be
deemed to constitute the commission of--
(1) an offense for which the judge may be removed upon impeachment and conviction; and
(2) a breach of the standard of good behavior required by article III, section 1 of the Constitution.
END

COSPONSORS(20), ALPITABETICAL:

Rep Bachus, Spencer - 2/24/2004 [AL-6] Rep Bishop, Rob - 4/27/2004 [UT-1]

Rep Cramer, Robert E. (Bud), Jr. - 2/24/2004 [AL-5] Rep Davis, Jo Ann - 3/10/2004 [VA-1]

Rep Deal, Nathan - 3/18/2004 [GA-10] Rep DeMint, Jim - 4/1/2004 [SC-4]

Rep Everett, Terry - 2/24/2004 [AL-2] Rep Hall, Ralph M. - 4/27/2004 [TX-4]

Rep Jones, Walter B., Ir. - 4/27/2004 [NC-3] Rep Kingston, Jack - 2/24/2004 [GA-1]

Rep Lewis, Ron - 4/27/2004 [KY-2] Rep McCotter, Thaddeus G. - 4/27/2004 [MI-11]
Rep Miller, Jett - 3/10/2004 [FL-1] Rep Pearce, Stevan - 3/18/2004 [NM-2]

Rep Pence, Mike - 2/11/2004 [IN-6] Rep Pitts, Joseph R. - 2/24/2004 [PA-16]

Rep Rogers, Mike D. - 2/24/2004 [AL-3] Rep Ryun, Jim - 3/11/2004 [KS-2]

Rep Souder, Mark E. - 3/25/2004 [IN-3] Rep Wamp, Zach - 3/10/2004 [TN-3]
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Mr. SMITH. Judge Moore.

STATEMENT OF THE HONORABLE ROY S. MOORE,
FOUNDATION FOR MORAL LAW, INC.

Mr. MOORE. Mr. Chairman, Mr. Berman, I want you to know
that I have the greatest respect for the man sitting at this

Mr. SMITH. Is your microphone on, Judge Moore?

Mr. MooORE. Okay. Mr. Chairman, Mr. Berman, I want you to
know I have the greatest respect for the gentlemen which have
come before me here. But entertaining as I do sentiments in direct
opposition, I hope I may be understood not to be critical of them
and their opinions. But this is a momentous moment to our coun-
try. And, quite frankly, I'm confused. I agree with Mr. Gerhardt
that the purpose of this bill is very clear. One can’t read the simple
lines of this thing without understanding that this is about the
right of State and Federal officials to acknowledge God.

And I'm confused. I got up here this afternoon and I walked
around Washington. I passed by the Washington Monument stand-
ing 555 feet, 5 and 125/1000 inches above this city, at the top of
which is the Latin phrase, Laus Deo, “Praise Be To God.” It cer-
tainly wasn’t an offense to our Founding Fathers. This Nation was
founded upon a belief in God, not upon a belief in Buddha, not
upon Hinduism. Nothing in western theology or western jurispru-
dence indicates otherwise. The acknowledgment of God was not
prohibited by the first amendment to the United States Constitu-
tion. Is not then, is not now.

I walked by Oscar Straus memorial, saw a carved thing of the
Ten Commandments. At least that’s what Oscar Straus said it was.
There was a woman leaning on it in prayer. Adolph Weinman de-
signed that. It is an exact duplicate of what hangs over the Chief
Justice of the United States Supreme Court’s head; and yet they
say, if you go to the Supreme Court, that it’s the Bill of Rights. But
in 1975, the United States Supreme Court pamphlet said it was
the Ten Commandments. You see, we are erasing our history right
under your noses in this Congress, right under your watchful eye.

We are losing our right to acknowledge God as the sovereign
source. And it 1s very important. Our liberty of public worship is
not a concession nor a privilege, but an inherent right. Those words
are written on that monument. And that truth was recognized that
God gives us the right to be a pluralistic society to believe what
we want. That right was recognized quite clearly in 1931 by both
the minority and the majority of the United States Supreme Court.
In the case of the U.S. versus Macintosh, it was written by Justice
Sutherland for the majority: We are Christian people, according to
one another the equal right of religious freedom and acknowledging
with reverence the duty of obedience to the will of God.

The minority, written by Chief Justice Charles Evans Hughes
said: One cannot speak of religious liberty, with proper apprecia-
tion of its essential and historic significance, without assuming the
existence of a belief in supreme allegiance to the will of God. In-
deed, the acknowledgment of God lies at the very basis of the first
amendment.

There was another Judiciary Committee in 1853, both of the
House and the Senate which undertook objections by certain people
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that wanted to eliminate chaplaincy. I have the legislative histories
here. Both the United States Senate and House of Representatives
recognized that acknowledgment of God was essential. In the Sen-
ate, they said they did not intend to prohibit a just expression of
religious devotion by the legislators of the Nation.

Even in their public character as legislators, they did not intend
to send our armies and navies forth to do battle for their country
without a national recognition of that God upon whom success or
future depends. They did not intend to spread over all the public
and over the whole action of the Nation, the dead and resulting
spectacle of atheistical apathy. And that’s exactly what’s being
spread over this country today.

The acknowledgment of God is part of our organic law. They say
this is a court stripping bill. I'm not trying and the proponents of
this bill are not trying to deny the Supreme Court the right to say
what the law is, when they improperly interpret the law. We are
not trying to interfere with the independence of the judiciary. In-
deed, they must be independent. I was a Supreme Court Chief Jus-
tice. I believe in independence. I'm not trying to deny judicial re-
view. Judicial review is a valid part of the Constitution. But that’s
not judicial tyranny.

You see, the rule of law requires that we go by the written text
of the Constitution. And I defy anybody in this room, any professor,
any lawyer to stand up and tell me what religion means under the
first amendment of the United States Constitution. Unless they go
by what the Supreme Court said in 1892, in 1890, and 1878. Reli-
gion was the duties which we owe to the creator and the manner
of discharging it. James Madison’s Memorial and Remonstrance re-
marks. And James Madison ought to know what the first amend-
ment was about. He promoted it and offered it into Congress. He
said in his Memorial that, because we hold it for a fundamental
and undeniable truth that religion or the duty which we owe to the
Creator and manner of discharging it can be directed only by rea-
son and conviction, not by force and violence.

The rule of law is very simple. We go by written definition. Re-
cently, I believe last week or not long ago you had a football game
here between the Washington Redskins and the Tampa Bay Buc-
caneers. And I understand a lot of people in Washington are big
Washington Redskins fans. What would have happened if Tampa
Bay had gotten down to the five yard line, and the time ran out
and they were behind in score, but the referee stood up and said:
Touchdown; Tampa Bay, they win? They were on the five yard line.
You would run to the referee and say, what do you mean, referee?
That’s not a touchdown. What would you say if the referee said:
Well, ma’am, or sir, we don’t know how to define touchdown. But,
you know, we really thought they tried to play a hard game and
we felt sorry for them and they should have won.

That’s exactly what the United States Supreme Court and Fed-
eral district court does in first amendment cases. They do not go
by the law. And there is a reason for that. They have no law. The
law is Congress, part of the Federal Government, shall make no
law respecting the establishment of religion, being the duties we
owe to the Creator and the manner of discharging it, or prohibiting
the free exercise of the duties we owe to the Creator and the man-
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ner of discharging it. It was to keep Federal Government out of the
affairs of the State.

Mr. SMmITH. Judge Moore, to follow up on your football metaphor,
I'm afraid I'm going to need to call a time out. And we will proceed
with our questions. Thank you for your testimony.

[The prepared statement of Mr. Moore follows:]
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PREPARED STATEMENT OF THE HONORABLE ROY S. MOORE

Written Statement of
the Honorable Roy S. Moore

House Committee on the Judiciary,
Subcommittee on Courts, the Internet,
and Intellectual Property

Hearing on the Constitution Restoration Act
of 2004 (H.R. 3799)

September 13, 2004

T am here today to discuss how the federal courts have strayed from the
Constitution on an issue that I believe strikes at the core of who we are a nation: the
acknowledgment of God. For over fifty years, the federal courts have steadily eroded our
first freedom, the freedom of conscience, and have attempted to replace the Godly
foundation upon which this country was built with a foundation that espouses the
philosophy of secular humanism, demanding people’s ultimate allegiance to the state
rather than to God. Couched in the innocuous language of “neutrality toward religion,”
the federal courts deceive those unfamiliar with our history into believing that the First
Amendment’s prohibition against “establishment[s] of religion” requires the complete
removal of God from the public square. Nothing could be further from the truth, yet our
courts continue unchecked ordering the cessation of any act or mention by a public
official acknowledging God, spurred on by a coterie of anti-religious zealots led by the
ACLU. Indeed, just this past June the entire country took a collective breath while the
fate of the phrase “under God” in our Pledge of Allegiance depended upon the opinions
of eight justices who seriously considered whether those words violate the First
Amendment. This should not be! We dodged that bullet, but only on a technicality, and
it is quite possible that the next time' we will not be so fortunate and the Court will do
what its current precedent (as distinguished from the law) demands by declaring the
Pledge unconstitutional.” We are at a point where Alexander Hamilton’s now infamous
statement labeling the federal courts as “the least dangerous” branch of government” is

! Michael Newdow, the plaintiff in the case challenging the Pledge, has already indicated that the issue is
“just going to go right back™ to the Supreme Court because he has been in contact with numerous people
who have expressed a willingness to be plaintiffs” in a future challenge. Television interview by Heidi
Collins with Michael Newdow (June 14, 2004), available « http://www.cnn.com/2004/LAW/
06/14/mewdow/.

* See Elkc Grove Unified School Dist. v . Newdow, 124 8. Ct. 2301 (2004) (Thomas, I., concurring)
(explaining that an honest application of the Supreme Court’s “coercion” test analysis dictated the result
reached by the Ninth Circuit Court of Appeals when it declared the Pledge to be unconstitutional).

* THF FEDERALIST NO. 78, at 402 (Alexander Hamilton) (George W. Carey & James McClellan eds. 2001).
Hamilton made this observation because, as he pointed out, “the judiciary . . . has no influence over either
the sword or the purse; no direction either of the strength or of the wealth of society; and can take no active
resolution whatever, It may truly be said to have neither FORCE nor WILL, but merely judgment; and
must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.” Id.
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viewed as laughable and naive in today’s lawsuit-happy age in which a person who feels
offended can erase over two hundred years of history simply by appealing to what is
rapidly becoming “the despotic branch.”

But this is America, and we are not without recourse against the federal courts’
efforts to ensure that this country turns from God. Tf Congress would exercise the power
it has under Article III of the United States Constitution, the unlawful usurpation of
jurisdiction by the federal courts would cease and no longer would they run roughshod
over the will of the American people. T implore you to act! But in order to gain a proper
perspective of how far we have strayed from the Constitution, let us examine a few legal
and historical facts.

L. The Acknowledgment of God
A) God and Religion

In the case of Glassroth v. Moore,* T refused to remove a monument of the Ten
Commandments or stop the acknowledgment of God even though an unlawful order from
a federal district judge commanded me to do so. Because of that refusal, the monument
was removed to a locked closet and T was removed from office. The federal district court
that ruled the monument to be a violation of the Establishment Clause of the First
Amendment concluded that I had “placed a slightly over two-and-a-half ton granite
monument—engraved with the Ten Commandments and other references to God—in the
Alabama Judicial Build with the specific purpose and effect . . . of acknowledging the
Judeo-Christian God as the moral foundation of our laws.” Glassroth v. Moore.” Asif
to leave no doubt as to why the district court felt the monument was unconstitutional, the
court ended its opinion with an even more explicit explanation of the “wrong” 1 had
committed:

“If all Chief Justice Moore had done were to emphasize the Ten
Commandments’ historical and educational importance (for the evidence
shows that they have been one of the sources of our secular laws) or their
importance as a model code for good citizenship (for we all want our
children to honor their parents, not to kill, not to steal, and so forth), this
court would have a much different case before it. But the Chief Justice
did not limit himself to this; he went far, far beyond. He installed a two-
and-a-half ton monument in the most prominent place in a government
building . . . with the specific purpose and effect of establishing a
permanent recognition of the ‘sovereignty of God,’ the Judeo-Christian
God, over all citizens of this country, regardless of each taxpaying
citizen’s individual personal beliefs or lack thereof. To this, the
Establishment Clause says no.”

1d. at 1318 (emphasis added).

Unfortunately, the Founders” grand design and the modern reality in the courts have become two vastly
different things.

f 229 F. Supp. 2d 1290 (M.D. Ala. 2002).

7229 F. Supp. 2d 1290, 1293 (M.D. Ala. 2002) (emphasis added).
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Despite the district court’s stern conclusion, the Establishment Clause says no
such thing. In fact, with respect to this issue the First Amendment simply provides that
“Congress shall make no law respecting an establishment of religion.”® Putting aside for
purposes of this hearing the obvious fact that the monument I put on public display in no
way shape or form resembles a “law,” and foregoing any discussion of the plain truth that
the monument does not constitute an “establishment” under any generally understood
definition of that term, the point that must be emphasized is that the monument does not
represent “religion.” As the term “religion” was understood at the time the Bill of Rights
was adopted, it did not constitute the general acknowledgment of God. A religion, as
understood by the founding generation, dictates both the duties we owe to our Creator
and the manner in which we discharge, or carry out, those duties. This definition of the
word “religion” was used in the Virginia Declaration of Rights of 1776,” James
Madison’s Memorial and Remonstrance Against Religious Assessments of 1785, and the
North Carolina (1788), Rhode Island (1790), and Virginia (1788) Ratifying Conventions’
proposed amendments to the United States Constitution. Under this widely accepted
definition, a “religion” dictates not only that a person is to worship God, but also how he
or she is to do so. In contrast, an acknowledgment of God recognizes God’s existence,
place, and influence in our society.”

B) Historical Precedents

There have been acknowledgments of God throughout our history that, until the
modern Supreme Court decided otherwise, were never considered to be government
establishments of religion. In fact, our Nation was founded upon a document that
explicitly acknowledges God: the Declaration of Independence. The Declaration intones
that “all men” are “endowed by their Creator with certain unalienable Rights,” that we
were entitled to independence based on “the Laws of Nature and Nature's God,” and it
invokes “a firm Reliance on the Protection of Divine Providence” for the act of declaring
independence.

Benjamin Franklin, during a particularly contentious debate in the Constitutional
Convention of 1787, “beg[ged] leave to move that, henceforth, prayers imploring the
assistance of heaven, and its blessing on our deliberations, be held in this assembly every
morning before we proceed to business, and that one or more of the Clergy of the City be
requested to officiate in that service.”'® While Franklin’s request was voted down due to
the pressing business in the Convention (the delegates believed they would have to find
and pay a church pastor to perform the prayer), his proposal was a direct precursor to

5U.S. Const., amend. I.

7 Virginia Const, Art. 1, § 16 (1776).

$ 7. Madison, Memorial and Remonstrance Againsi Religious Assessments, (June 20, 1785) in 5 The
Founders Constitution 82 (P. Kurland & R, Lerner eds. 1987).

? Remarks made by President Bush concerning the Ninth Circuit Court of Appeals’ ruling regarding the
Pledge of Allegiance indicate that he, like those of the founding generation, understands this distinction:
“Declaration of God in the Pledge of Allegiance doesn’t violate rights. As a matter of fact, it’s a
confirmation of the fact that we receive our rights from God, as proclaimed in our Declaration of
Independence.” Jimmy Moore, Pledge Frotection Act Blocked by [louse Judiciary Committee Chairman,
TaLoN Nuws, Sept. 17, 2003, available af http://mensnewsdaily.com/ archive/newswire/nw03/
talonnews/0903/091703-pledge.htm.

' AMERICA’S GOD AND COUNTRY, 249 (William J. Federer ed. 1996).
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action taken by the First Congress, which nine days after it convened with a quorum, on
April 9, 1789, appointed two chaplains of different denominations to serve in the House
and Senate respectively, paying them a salary of $500 each for their services."'

Immediately following the approval of the Bill of Rights (including the First
Amendment) by Congress on September 25, 1789, Congress passed a resolution
requesting that the President of the United States “recommend to the people of the United
States a day of public thanksgiving and prayer.”'? President Washington heartily agreed
with the Congressional recommendation and declared:

“Whereas it is the duty of all nations to acknowledge the providence of
Almighty God, to obey His will, to be grateful for His benefits, and
humbly to implore His protection and favor. . . . Now, therefore, I do
appoint Thursday, the 26th day of November 1789 . . . that we may all
unite to render unto Him our sincere and humble thanks for His kind care
and protection.”"?

Most of the Presidents of the United States have followed Washington’s example by
calling upon the American people to pause for national thanksgiving and prayer in times
of crisis. Starting with Abraham Lincoln in November 1863, Presidents for the next 75
years annually declared a day of national thanksgiving until Congress permanently
established a national holiday of thanksgiving in 1941.

Since the passage of the Judiciary Act of 1789, federal judicial officers have been
required to take an oath of office swearing to support the United States Constitution that
concludels with the phrase, “So help me God.” That requirement remains unchanged to
this day."

Due to an outpouring of pleas from people across the country during the Civil
War, then Secretary of the Treasury Salmon P. Chase by letter instructed James Pollack,
Director of the U.S. Mint at Philadelphia, on November 20, 1861, to prepare a motto
incorporating God to be placed on U.S. coins.

“Dear Sir: No nation can be strong except in the strength of God,
or safe except in His defense. The trust of our people in God should be
declared on our national coins.

“You will cause a device to be prepared without unnecessary delay
with a motto expressing in the fewest and tersest words possible this
national recognition.”"”

" See David S. Barton, “Franklin’s Appeal for Prayer at the Constitutional Convention,” af
http://www.wallbuilders.com/resources/search/detail.php?ResourceID=19.

27 ANNATS OF CONG. 949-50 (Joseph Gales ed., 1789).

13 4 THE PAPFRS OF GEORGE WASHINGTON, PRESIDENTIAL SFRIFS 131-32 (W. W. Abbot et al, eds., 1987)
(emphasis added).

4 See 28 U.S.C. § 453.

Y Fuct Sheets: Curvency & Coins—Historv of “In God WE Trust,” United States Department of the
Treasury, af http://www.ustreas.gov/education/fact-sheets/currency/in-god-we-trust.hitm! (emphasis added).
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After various suggestions were considered, “In God We Trust” was selected as the
message and Congress enacted legislation on April 22, 1864 authorizing the mint to place
the motto on one and two-cent coins.'® The motto has appeared on all U.S. coins since
1938 and on all currency since 1964."7

On June 14, 1954, Congress added the words “Under God” to the Pledge of
Allegiance, which is codified at 4 U.S.C. § 4. The House Report that accompanied the
legislation observed that, “[f]Jrom the time of our carliest history our peoples and our
institutions have reflected the traditional concept that our Nation was founded on a
fundamental belief in God.™* President Eisenhower, in commenting on this addition to
the Pledge, stated that by adding the words “Under God” “we are reaffirming the
transcendence of religious faith in America’s heritage and future; in this way we shall
constantly strengthen those spiritual weapons which forever will be our country’s most
powerful resource in peace and war.”"’

In short, public acknowledgments of God are replete throughout our history and
in no way violate the constitutional prohibition on establishments of religion because they
do not dictate the duties which we owe to our Creator or the manner in which we are to
carry out those duties. A display of the Ten Commandments, for instance, does not
dictate a person’s form of worship or articles of faith. Thus, acknowledgments of God do
not coerce belief or behavior, whereas, a particular religion, such as Protestantism,
Catholicism, or Judaism, requires a person to believe certain tenets and act or refrain
from acting in certain ways. The monument of the Ten Commandments that I placed in
the rotunda of the Alabama Judicial Building was simply one more example of our
country’s substantial tradition of acknowledging God.

C) Straying from the Path

Despite this tradition, the United States Supreme Court—and lower federal courts
following its lead—pay no attention to the words of the First Amendment and instead
have concocted an elaborate array of tests from which these federal courts pick and
choose in determining whether a particular public reference to God is unconstitutional,
The original test, known as the Lemon test because it was introduced in Lemon v.
Kurtzman,™ is a three-prong test that is supposed to articulate the Supreme Court’s
definitive standard for whether a government action violates the Establishment Clause.
However, the Lemon test has been criticized so often’ that members of the Court have

“rd.

"Id.

" H. R. Rep. No. 1693, 83d Cong., 2d Sess., p. 2 (1954).

12 AMERTCA’S GOD AND COUNTRY, 226 (William J. Federer ed. 1996).

2403 U.S. 602 (1971)

2! Probably the best criticism of Lemon remains the stinging prose from the pen of Justice Scalia, in his
dissent in Lamb's Chapel v. Center Moriches Union Free School Dist., 508 U.S. 384, 398, 399 (1993):

“As to the Court's invocation of the Lemon test: Like some ghoul in a late-night horror
movie that repeatedly sits up in its grave and shuffles abroad, after being repeatedly
killed and buried, lLemon stalks our Establishment Clause jurisprudence once again,
frightening the little children and school attorneys of Center Moriches Union Free School
District. . . . The secret of the Zemon test’s survival, I think, is that it is so easy to kill. It
is there to scare us {and our audience) when we wish it to do so, but we can command it
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felt free to try their hands at coming up with their own legal tests, much the way a cook
experiments with a recipe. These newer tests, such as the “Endorsement” test invented in
1984%* and the “Coercion” test invented in 1992,%* purport to ensure that government
remains “neutral” toward religion. However, far from achieving this theoretical
neutrality,”* in practice these tests encourage and often demand hostility toward religion,
especially the Christian religion® They do so by punishing the very religion that is
interwoven into America’s historical fabric: if a particular display or act can be perceived
by a “reasonable observer” as “endorsing” a religion or if it can be said to “coerce” a
non-believer—where “coercion” somehow means that the non-believer simply feels

to return to the tomb at will. . . . For my part, I agree with the long list of constitutional
scholars who have criticized Lemon and bemoaned the strange Establishment Clause
geometry of crooked lines and wavering shapes its intermittent use has produced.”

2 See Lynch v. Donnelly, 465 U.S. 668 (1984).

3 See 1ee v. Weisman, 505 U.S. 577 (1992).

* If post-modern thought has taught us anything, it should be that for humans it is simply impossible to
achieve true neutrality because we are all affected by a myriad of influences that inform our thoughts., Only
God, who has always existed and is unaffected by human whims and faults, is truly impartial. Yet this
inconvenient philosophical fact does not daunt the United States Supreme Court, which has placed itself in
the role of ultimate and final arbiter of all the important issues of the day. In essence, the Supreme Court
has installed itself as God on earth by pretending to be the impartial arbiter of right and wrong and the
source on high from which the law is handed down to the rest of us. As my personal experience
demonstrates, allegiance to their “law” must be unwavering unless you are prepared to suffer severe
consequences, in my case the loss of the position to which I was elected as the highest judicial officer in the
State of Alabama. Obviously, from the federal courts” perspective, my position was not high enough to
permit me to question their wisdom, even though | took the same oath as they do to support the
Constitution of the United States “so help me God.”

The inability to be completely impartial does not, of course, mean that humans are incapable of
making rational decisions, it just means that we must be careful to recognize how our prejudices—which
may be good or bad—influence our decisions, and that our decisions stand a much better chance of being
correct if they are based on God’s law and will because He is the foundation that never wavers, the only
One who is truly impartial. Our inherent prejudices mean that we must take care not to set ourselves or
anyone else up as somehow immune from ordinary human faults in reason, but this is exactly what we have
done with the Supreme Court. As renowned Judge Richard Posner of the Seventh Circuit Court of Appeals
has observed:

“There is a tendency to lionize the Supreme Court justices. They are sometimes
depicted as intellectual, even moral, giants (in some versions, as avatars of the Old
Testament prophets), to be entirely disinterested, to ‘do their own work’ (as Louis
Brandeis once said), and to produce a judicial product that reflects deep scholarship and
mature, even agonized deliberation. In Casey v. Planned Parenthood, three of the
justices sought to place the Court in tutelary relation to a submissive population whose
‘very belief in themselves” as ‘people who aspire’ to live according to the rule of law’ is
‘not readily separable from their understanding of the Court.””

Richard A. Posner, The People’s Court, THE NEW REPUBLIC, July 19, 2004, available at
http://www.tnr.com/doc.mhtm1?pt=DXiDIQtR6xTqTkBSvzhY JH==. Posner rightly labels such inflated
self-importance as “nauseat[ing],” but we give the Court no reason to think otherwise so long as it is not
challenged by the People and reigned in by the other branches of government.

3 See, e.g., Supreme Court Hostilily Toward Religion in the Public Square: Hearings before the Senate
Subcomm. on the Constitution, Civil Rights, and Property Rights, 104th Cong. (2004) (statement of Vincent
Phillip Muiioz) [Hereinafter Hearing].
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offended by the display or act—then the federal courts declare the display or act to be
unconstitutional. Obviously, because so many of this country’s laws and traditions have
been directly influenced by Christianity, the “reasonable observer” will see the Christian
religion everywhere and non-believers may feel offended by this pervasive influence.
The result is the removal of anything from the public square that shows even the slightest
hint of stemming from Christianity, including all acknowledgments of God despite the
fact that they do not constitute “religion.” In sum, as American Enterprise Institute
Fellow Vincent Phillip Mufioz has aptly put it:

“The Constitution’s text prohibits laws respecting an establishment
of religion or prohibiting the free exercise thereof. Tt says nothing about
government ‘endorsement of religion.” Justice O’Conner effectively has
replaced the text and original meaning of the First Amendment with her
own words and ideas. Justice Kennedy's ‘psychological coercion’ test is
also far off the mark. The Founders understood religious ‘coercion’ to
mean being fined, imprisoned, or deprived of a civil right on account of
one’s religion. Coercion to them did not include feeling uncomfortable
when other people mention God.”

“The modern Court has lost sight of the fact that the framers of the
First Amendment meant to protect religious freedom, not to banish
religion from the public square. The free exercise of religion is the
primary end of the First Amendment; ‘no-establishment’ is a means
toward achieving that end.™

Not only have the federal courts strayed far from the text of the Constitution that
is supposed to be their guide, but their approach has resulted in making a mess of the law
on the issue in question. One would think that having the federal courts as the sole
arbiter of constitutional meaning and having the Supreme Court as the final arbiter of
constitutional questions—as principally and historically incorrect as that is—would at
least provide consistency and stability to constitutional decision-making. Sadly, again
nothing could be further from the truth, particularly in cases allegedly implicating the
principle of separation of church and state. Tn my case, the method of decision-making
used by the Eleventh Circuit Court of Appeals was typical of federal courts in these
cases: “Establishment Clause challenges,” the Court asserted, “are not decided by bright-
line rules, but on a case-by-case basis with the result turning on the specific facts.”” This
means that little certainty exists as to which displays or actions will pass constitutional
muster according to the federal courts and which will fail.”* Tndeed, as one federal
district court expressed recently in deciding that a public display of the Bible is
unconstitutional, while the Lemon test is supposed to be the standard for Establishment
Clause violations, “[u]nfortunately, it is difficult to find coherent guidance from the

*1d.
7 Glassroth v. Moore, 335 F.3d 1282, 1288 (11th Cir. 2003).

¥ The Third Circuit Court of Appeals has observed that “[t]he uncertain contours of these Establishment
Clause restrictions virtually guarantee that on a yearly basis, municipalities religious groups, and citizens
will find themselves embroiled in legal and political disputes over the content of municipal displays.”
ACLU of New Jersey v. Schundler, 104 F.3d 1435, 1437 (3rd Cir. 1997).
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2329

Supreme Court’s later opinions applying the Lemon v. Kurtzman analysis.” “Coherent
guidance,” the one thing that ought to be expected from a Court that declares itself
“supreme” in all things related to the Constitution, is the one thing it has failed to provide
in Establishment Clause jurisprudence.

There is one point in these cases, however, on which the federal courts are quite
clear, and the point is demonstrated by a contrast between my case and another recent
case involving a Ten Commandments monument. While the Eleventh Circuit affirmed
the decision that the granite monument of the Ten Commandments that T placed in the
Alabama Judicial Building was unconstitutional, just last year the Fifth Circuit in Van
Orden v. Perry,” ruled that a granite monument of the Ten Commandments erected on
the grounds of the Texas State Capitol was constitutionally permissible. The primary
difference that ostensibly made the Texas monument permissible but the Alabama one
impermissible was that the Texas monument was one of a number of monuments erected
on the capitol grounds, while the Alabama monument was what the courts label a “stand-
alone” Ten Commandments monument. While this may seem to be a distinction without
a difference—both monuments display the Ten Commandments—the distinction makes
all the difference in the world to the federal courts. 1If a display of the Ten
Commandments is surrounded by historical documents, if it is included as just one of
many displays on public property, if special attention is not drawn to God’s law, then the
federal courts generally will extend the imprimatur of constitutionality on the given
display. However, if, like the Alabama monument, the Ten Commandments are
displayed more prominently or stand alone, and therefore draw attention to the God who
wrote those commandments rather than relegating the Ten Commandments to a mere
historical influence on our laws that carry no current relevance, the federal courts cannot
countenance it and will order the removal of the display. In other words, the one clear
rule in Establishment Clause cases is that if the display or action in question
acknowledges God, it will be declared unconstitutional, but if the display or action
relegates God to a footnote in history, then it will be tolerated.’® Thus, the one thing that
should without question be constitutional because it does not constitute “religion” under
the First Amendment—the acknowledgment of God—is the one thing that the federal
courts and especially the Supreme Court will not allow.

¥ Staley v. larris County, __F Supp. 2d __, __(S.D. Tex. Aug. 10, 2004). That district court is far from
being alone in expressing this sentiment. The Fifth Circuit Court of Appeals has referred to this area of the
law as a “vast, perplexing desert.” Helms v. Picard, 151 F.3d 347, 350 (5th Cir, 1998), rev’d sub nom.
Mitchell v. Helms, 530 U.S. 793 (2000); the Fourth Circuit has labeled it “the often dreaded and certainly
murky area of Establishment Clause jurisprudence.” Koenick v. Felton, 190 F.3d 259, 263 (4th Cir. 1999);
the Tenth Circuit admitted that there is “perceived to be a morass of inconsistent Establishment Clause
decisions.” Bauchman for Bauchman v. West Iligh School, 132 F.3d 542, 561 (10th Cir. 1997).

39351 F. 3d 173 (5th Cir. 2003).

' My case unequivocally demonstrates this fact, as sometime after the monument of the Ten
Commandments was removed from the rotunda of the Alabama Judicial Building, the remaining eight
justices of the Alabama Supreme Court placed in the same rotunda a display containing the Ten
Commandments together with several other historical documents such as Magna Charta, the Code of
Justinian, the Mayflower Compact, and, ironically enough, the United States Constitution. Neither the
federal district court nor the plaintiffs who sued to have the monument removed complained about the
subsequent display. The only explanation for why this second display would not “offend” sensibilities is
that it does not acknowledge God.
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This conclusion is simply absurd. The First Amendment was never intended to
exclude acknowledgments of God. As the Senate Judiciary Committee observed during a
time when some were questioning the constitutionality of the Congressional chaplaincy:

“[The Founders] had no fear or jealousy of religion itself, nor did they
wish to see us an irreligious people; they did not intend to prohibit a just
expression of religious devotion by the legislators of the nation, even in
their public character as legislators; they did not intend to spread over all
the public authorities and the whole public action of the nation the dead
and revolting spectacle of atheistical apathy.”

Unless action is taken by Congress, “atheistical apathy” or worse is exactly where we are
headed courtesy of the federal judiciary.

I1. The Way Back: The CRA
A) Restricting Jurisdiction

Obviously, given the current landscape in which federal judges feel no
compunction about removing God from the public square regardless of the will of the
People or what the Constitution dictates, action must be taken to curb the overreaching of
those judges. A convenient and constitutional solution can be found in the proposed
Constitution Restoration Act of 2004 (CRA), H.R. 3799,* which this subcommittee has
convened to discuss today. Simply put, the major thrust of the CRA is to employ
Congress’s Article 1I[, § 2 power to restrict the jurisdiction of the federal courts,
preventing them from hearing “any matter” that concerns a federal or state official’s
“acknowledgment of God as the sovereign source of law, liberty, or government.”*
Enactment of the CRA would mean that the federal courts could no longer hear legal
challenges to such things as public displays of the Ten Commandments, our national
motto “In God We Trust,” “One Nation Under God,” invocations of prayer at public
functions by public officials, and the like.

Some have questioned whether Congress has the authority under Article 111, § 2 to
limit the jurisdiction of the federal courts on issues such as the CRA proposes. The
pertinent constitutional language provides:

“In all Cases affecting Ambassadors, other public Ministers and
Consuls, and those in which a State shall be a Party, the supreme Court
shall have original jurisdiction. In all other Cases before mentioned, the
supreme Court shall have appellate Jurisdiction, both as to Law and
Fact, with such Exceptions, and under such Regulations as the
Congress shall make. ™

This passage plainly provides that in all cases in which the Supreme Court does not have
original jurisdiction Congress is free to limit or deprive altogether the Supreme Court’s

2 The Reports of the Committees of the Senate of the United States for the Second Session of the Thirty-
Second Congress, 1552-33, The Senate Judiciary Committee, January 19, 1853 {Washington: Robert
Armstrong, 1853).

> The Senate counterpart is S, 2323.

’4> H.R. 3799, 108th Cong. (2004).

P U.S. Const., Art. III, § 2, para. 2 (emphasis added).
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jurisdiction over those cases. Establishment Clause cases are not among those over
which the Supreme Court has original jurisdiction. Because the lower federal courts
are creatures of statute according to the Constitution,’® the result is that Congress
possesses the authority to deprive both the Supreme Court and lower federal courts of
cases implicating the public acknowledgment of God.

That the Constitution grants Congress plenary power to regulate the jurisdiction
of the federal courts is, by far, the view accepted by most constitutional law scholars.”
While a handful of scholars have taken issue with this reading of the Constitution,*® these
alternative views have been widely criticized as illogical and policy-driven rather than
being faithful to the constitutional text.** Moreover, the Supreme Court has approved
congressional regulation of the federal courts’ jurisdiction based on the Constitution’s
text since at least 1799, and Congress has employed this power recently in a number of
legislative enactments, including as recently as last year.® Certainly a large number of
those in Congress, and at least 13 members of this subcommittee, believe that it possesses
this power as they have recently supported bills calling for removing the federal courts’
jurisdiction in the areas of marriage™ and the Pledge of Allegiance.*” Thus, there can be
no doubt of Congress’s power to regulate the jurisdiction of the federal courts in the
fashion proposed by the CRA.

Not only is preventing the federal courts from hearing cases concerning the public
acknowledgment of God authorized under the Constitution, it is also the principled thing
to do. As | have already explained, there have been numerous examples of
acknowledgements of God throughout the history of our nation that, until the modern
Supreme Court took them under consideration, were never considered to be violations of
the First Amendment. No one’s right to worship (or not worship) God according to the
dictates of his conscience is infringed through public acknowledgments of God.* No one
is forced to believe in God because of the words in the Pledge; no one is forced to
become a Christian or a Jew because the Ten Commandments are displayed in a
government building; no member of this body is forced to join in when the chaplain of

* See U.S. Const., Art. I, § 8, cl. 9; Art. ITL, § 1.

3" Appendix A: “Select Bibliography on the Constitutional Restoration Act” (hereinafter “Appendix A”),
part [-A.

3 See “Appendix A,” part I-B.

* See “Appendix A,” part I-C.

0 See Appendix B: “A Brief History of Congressional Regulation of the Federal Courts™ Jurisdiction™
(hereinafter “Appendix B”). Some of the information in Appendix B may be found in William E.
Dannemeyer, Arricle III, Section 2, THE WASHINGTON TIMES, Oct. 7, 2003, availuble at
http://www.washtimes.com/op-ed/2003 1006-085845-5892r.htm.

! The Marriage Protection Act of 2004 (H.R. 3313), which prohibits federal courts from hearing certain
types of marriage cases as well as any challenge to the Defense of Marriage Act of 1996 (DOMA), passed
the House of Representatives by a vote of 233 to 194 this year. The MPA has 48 co-sponsors, including
three members of this subcommittee: Representatives I. Randy Forbes, William Jenkins, and Mike Pence.
Subcommittee members Mark Green, Melissa Hart, and Rick Boucher also voted for the MPA.

“ The Pledge Protection Act (H.R. 2028) proposes to deprive the federal courts of jurisdiction over cases
challenging the phrase “Under God” in the Pledge of Allegiance. The PPA has 224 co-sponsors, including
ten members of this subcommittee: Representatives Spencer Bachus, John Carter, J. Randy Forbes, Elton
Gallegly, Bob Goodlatte, Henry Hyde, William Jenking, Ric Keller, Mike Pence, and Lamar Smith,

* See James Madison, Memorial and Remonstrance Against Religious Assessments, (June 20, 1785) in 5
The Founders Constitution 82 (P. Kurland & R. Lerner eds. 1987).

10



87

the House of Representatives, Rev. Daniel P. Coughlin, offers a prayer before a
legislative session of Congress. Public acknowledgments of God profess God’s role in
the past and present development of our country, recognizing the first principle upon
which this nation was founded: liberty under law, God’s law. They do not violate the
conscience of any individual and thus removal of jurisdiction from the federal courts to
decide cases concerning such acknowledgments renders no legal harm to any individual.
Moreover, cases concerning actual violations of the Establishment Clause may still be
heard in the federal courts and cases involving the acknowledgment of God may still be
reviewed in the state court systems, so the CRA does not foreclose an individual’s right
to legal redress of an actual harm.

Even though the action proposed in the CRA is constitutional and principled,
some still question whether it is necessary. To answer, one need only look to the number
of actual and threatened lawsuits occurring each year concerning “religious™ displays and
practices in the public square. This past year alone we have seen challenges to the
Pledge,* the decisions of the City of Redlands and of Los Angeles County in California
to remove depictions of crosses from their seals because of the threat of a lawsuit from
the ACLU, the filing of a lawsuit to remove the display of a Bible in front of a
courthouse,*’ a principal whose job is in jeopardy for speaking out about God,* and, of
course, several more cases involving displays of the Ten Commandments.”” There can be
no doubt that as long as the federal courts continue to entertain complaints from “special
interest litigators who are professionally hostile toward religion” ** such as the ACLU and
Americans United for Separation of Church and State, the right to publicly acknowledge
God will continue to be in jeopardy.

B) The Supreme Law of the Land

Article VI of the Constitution provides that “This Constitution, and the Laws of
the United States which shall be made in pursuance thereof . . . shall be the supreme Law

*“ Elk Grove Unified School Dist. v . Newdow, 124 8. Ct. 2301 (2004),

* See Staley v. Harris County, __F Supp.2d __, _ (S.D. Tex. Aug. 10, 2004).

* Boca Raton, Florida principal Geoff McKee is taking heat for speaking about God in at least three staff
meetings and for attempting to start a Bible study at school. See Lois K. Solomon, Boca principal under
fire for malking references fo God, THE SUN-SENTINEL, August 25, 2004, available at http://www.sun-
sentinel.com/news/local/palmbeach/stl-pmckee2Saug25,0,236086,print story?coll=sfla-news-palm.

“ For example, there is a movement in Boise, Idaho to return a Ten Commandments monument the city
recently removed from its public park. See Brad Hem, Boise mayor says no (o election on monument:
Coualition moves forward with petition, says it might sue for public vote, THE IDAHO STATESMAN, June 23,
2004, available at http://www.idahostatesman.com/apps/pbes.dll/article? AID=/20040623/NEWS01/
406230331, City officials in Everett, Washington are fighting against Americans United for Separation of
Church and State to keep a Ten Commandments monument on city property. In a sign of the times,
officials turned down an offer of free legal representation from a Christian organization because they did
not want the defense to appear to be too religious. See David Olson, Everert turns down help with
monument fight, THE HERALD, June 11, 2004, available at http://www.heraldnet.com/stories/04/06/11/
loc_monument001.cfm. The borough of Hanover, Pennsylvania is also fighting Americans United to keep
a Ten Commandments monument located in its public park. See Julie Sheldon, Group helping to keep
memorial: [lanover association gives $1,000 for fight to keep Ten Commandments monument, EVENING
SN, June 10, 2004, available at http://www/eveningsun, com/cda/article/print/0,1674,140%7E9956%
7E2204951,00.html.

** Muiioz, Hearing, supru note 25.
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of the Land,™ and it requires that all “judicial Officers . . . shall be bound by Oath or
Affirmation, to support this Constitution.”® Thus, the Constitution is the governing law
and federal judges are required to rule in accordance with it because it is from the
Constitution that federal judges derive their authority. Unfortunately, federal judges,
even some of those on the United States Supreme Court, appear to be forgetting that oath
as they have increasingly begun to look to international law—rather than the text of the
Constitution—for guidance in their decision-making. This trend began in Arkins v.
Virginia® in which the Court struck down state laws applying the death penalty to
convicted murderers who are mentally retarded, and the trend continued in Grutter v.
Bollinger™ in which the Court concluded that student body diversity is a compelling state
interest that can justify using race as a factor in university admissions without violating
the Equal Protection Clause of the Fourteenth Amendment.

However, the reality that the Court is starting to substitute rulings of international
law in place of the authority of the U.S. Constitution is best demonstrated in Lawrence v.
Texas™ in which the Court struck down state laws criminalizing homosexual sodomy.
Over fifteen years before Lawrence, the Supreme Court declared in Bowers v. Hardwick™
that the Constitution does not confer a fundamental right upon homosexuals to engage in
sodomy.”™ In Lawrence, the Court boldly proclaimed that “[homosexuals’] right to
liberty under the Due Process Clause gives them the full right to engage in [sodomy]
without intervention of the govemment.”56 In overruling Bowers, the Court stated:

“To the extent Bowers telied on values we share with a wider
civilization, it should be noted that the reasoning and holding in Bowers
have been rejected elsewhere. The European Court of Human Rights has
followed not Bowers but its own decision in Dudgeon v. United Kingdom.
Other nations, too, have taken action consistent with an affirmation of the
protected right of homosexual adults to engage in intimate, consensual
conduct. The right the petitioners seek in this case has been accepted as
an integral part of human freedom in many other countries. There has been
no showing that in this country the governmental interest in
circumseribing personal choice is somehow mare legitimate or urgent.”™’

Thus, the United States Supreme Court relied in part on foreign law to declare several
states’ laws unconstitutional even though in 1986 it declared that such laws did not
violate the Constitution.

Such reliance on foreign law for constitutional decision-making directly
contradicts Article VI’s declaration that the Constitution is the supreme law of the land
and it is a manifest breach of the judicial oath of office. So, as a secondary but related

#1J.S. CoNST., Art. VI, para. 2.
0 U.8. CONST., Art. VI, para. 3.
*1'536 U.S. 304 (2002).
32539 U.S. 306 (2003).
> 539 U.S. 558 (2003).
* 478 U.S. 186 (1986).
*1d. at 190-94,

¢ Lawrence, __ U.S.at__.
" Jd_at __(citation omitted).
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measure, the CRA prohibits federal courts from relying upon any source of foreign law
other than the common law of England in interpreting the United States Constitution.
Violation of this provision by a federal judge is an impeachable offense. The problems
attendant with applying international law in our judicial decisions range from those of
legitimacy to the failure to take cultural differences into account,”® but the specter of
using foreign law to warp our fundamental principles, such as religious freedom, makes
passing of the CRA all the more imperative. One need only look at France, where earlier
this year all religious articles and symbols were banned in its state schools, to see the
dangers attendant with following international precedents. France, like several of its
European counterparts, is already a highly secularized society devoid of almost any
references to God or even religion in general. We also appear headed down such a path,
but reliance upon foreign law as authority for constitutional decisions would only serve to
speed up that journey toward destruction. Thus, in a very real way this provision of the
CRA also helps protect the right to publicly acknowledge God that holds such a vital
place in this nation’s history and continued survival.

II1. Conclusion

1 have attempted here to provide an adequate explanation of why the CRA is
constitutionally permissible, practically viable, and socially vital for the protection of our
right to publicly acknowledge God. The CRA would cover not only the issue of the
Pledge, but also so many other issues that are dealt with by the federal judiciary under the
guise of Establishment Clause jurisprudence. The members of this committee should be
inspired to support this important piece of legislation and 1 hope you all will endeavor to
convince your fellow Congressmen to do likewise. The bottom line is that CRA will halt
the federal courts’ distortion of the law of the Constitution in this area. The courts have
been given ample opportunities to answer the call for returning to the objective standard
of the Constitution as the rule of law for religious expressions in the public square. They
have failed and in so doing have shirked their responsibility as expositors of the law. It is
therefore up to Congress to make use of its responsibility as the law-making branch. [
urge the Congress to answer the call to this responsibility on behalf of the People so that
the fundamental right to publicly acknowledge God may be pulled back from the
precipice of extinction it has been pushed to by the federal judiciary.

** Some scholarly critiques of the use of international law by the American judiciary are listed in Appendix
A, part IV.
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APPENDIX A: Select Bibliographv on the Constitution Restoration Act

1. Congressional Regulation of the Federal Courts: The “traditional view” is that
Congress has plenary authority to regulate and even abolish all jurisdiction of the
lower federal courts and it has near plenary authority to restrict the jurisdiction of the
United States Supreme Court.

A. The traditional view is explained and advocated in several pieces, including:

1.

William J. Quirk, The Fourth Choice: Ending the Reign of Activist Judges,
Chronicles, Tune 2004, available at http://www.chroniclesmagazine.org/
Chronicles/June2004/0604Quirk html.

Gerald Gunther, Congressional Power to Curtail Federal Court
Jurisdiction: An Opinionated Guide to the Ongoing Debate, 36 Stan. L.
Rev. 895 (1984).

. James McClellan, Congressional Retraction of Federal Court Jurisdiction,

27 Vill. L. Rev. XX (1982); McClellan, Liberty, Order, and Justice: An
Introduction to the Constitutional Principles of American Government 511-
516 (3d ed. 2000).

. Charles E. Rice, Congress and the Supreme Court’s Jurisdiction, 27 Vill. L.

Rev. 959 (1982); Rice, Withdrawing Jurisdiction from the Federal Courts,
7 Harv. J. L. & PP. 13 (1984).

Ralph A. Rossum, Congress, the Constitution, and the Appellate
Jurisdiction of the Supreme Court: The Letter and Spirit of the Exceptions
Clause, 24 Wm. & Mary L. Rev. 385 (1983).

. Julian Valasco, Congressional Control Over Federal Court Jurisdiction: A

Defense of the Traditional View, 46 Cath. L. Rev. 677 (1997).

. William Van Alstyne, 4 Critical Guide to Ex Parte McCardle, 15 Ariz. L.

Rev. 229 (1973).

B. The traditional view has been challenged by a group of scholars who wish to
ensure the dominance of the Supreme Court in American law:

L.

Akil Reed Amar, A Neo-Federalist View of Article III: Separating the Two
Tiers of Federal Jurisdiction, 65 B.U. L. Rev. 205 (1985).

2. Lawrence Gene Sager, Constitutional Limitations on Congress's Authority

to Regulate the Jurisdiction of the Federal Courts, 95 Harv. L. Rev. 17
(1981).
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3. Mark Strasser, Tuking Exception to Traditional Exceptions Clause
Jurisprudence: On Congress’s Power to Limit the Court’s Jurisdiction,
2001 Utah L. Rev. 125 (2001).

4. Lawrence H. Tribe, Jurisdictional Gerrymandering: Zoning Disfavored
Rights Out of the Federal Courts, 16 Harv. C.R.-C.L. L. Rev. 129 (1981).

C. However, these critiques have been strongly refuted by newer traditionalists:

1. Daniel J. Meltzer, The History and Structure of Article 111, 138 U. Penn.
L. Rev. 569 (1990).

2. Martin Redish, Text, Structure. and Common Sense in the Interpretation
of Article {11, 138 U. Pa. L. Rev. 1633 (1990); Redish, Constitutional
Limitations on Congressional Power to Control Jurisdiction: A Reaction
to Professor Sager, 77 Nw. U. L. Rev. 143 (1982).

11. Whether federal court opinions are the equivalent of law: That the opinions of
courts are the law is, in essence the view taken by the U.S. Supreme Court in Cooper
v. Aaron, 358 U.S. 1 (1958). However, some scholars have pointed out the fallacies
of such a view.

A. Larry D. Kramer, The Supreme Court 2000 Term Foreword: We the Court,
115 Harv. L. Rev. 4 (2001). Several articles discuss the fact that the other
branches have interpretive responsibilities concerning the Constitution.
Kramer is among the more noted of such scholars and argues that historically
the Constitution was seen as a popular document that was meant to be
interpreted by more than one branch. Kramer contends that the Supreme
Court needs to be the final authority on constitutional issues, but thinks we
have gone too far in proclaiming the Court the only authority on such issues.

B. Larry D. Kramer, Marbury and the Retreat from Judicial Supremacy, 20
Const. Comm. 205 (2003) (presenting a more refined version of Kramer’s
argument).

C. Gary Lawson, Interpretive Equality as a Structural Imperative (or “Pucker
Up and Settle This!), 20 Const. Comm. 379 (2004). Lawson argues for the
view traditionally known as “departmentalism,” which advocates equal
interpretive powers for each of the three branches of government concerning
the Constitution. Lawson also provides reasons why it is not necessarily
logical that the Supreme Court should be the final authority on the
Constitution.

D. Sanford Levinson, Perspectives on the Authoritativeness of Supreme Court
Decisions: Could Meese Be Right This Time?, 61 Tul. L. Rev. 1071 (1987)
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(supporting Meese’s then-controversial claim from The Law of the
Constitution); Levinson, Constitutional Faith 27-52 (1988).

E. Edwin Meese L1, The Law of the Constitution, 61 Tulane L. Rev. 979 (1987).
This is the touchstone piece on this subject, wherein Meese reminded people
that the only binding authority the Supreme Court possesses is on the parties
to the particular case on which it rules. Unfortunately, Meese later tempered
his view after receiving a mountain of criticism not unlike what Chief Justice
Moore has endured, conceding that judicial decisions are “the law of the
land,” among other things. Edwin Meese 1ll, The Tulane Speech: What [
Meant, Wash. Post, Nov. 13, 1986, at A21.

F. Michael Stokes Paulsen, The Most Dangerous Branch: Executive Power to
Say What the Law is, 83 Geo. L. J. 373 (1994); Paulsen, The Merryman Power
and the Dilemma of Autonomous Executive Branch Interpretation, 15 Cardozo
L. Rev. 81 (1993). Paulsen also argues for a form of departmentalism, i.e.,
that each branch of the federal government has co-equal power to interpret the
Constitution independently, with no requirement of giving deference to
another branch’s interpretation. Specifically, he states that if the Supreme
Court renders a decision with which the President disagrees on constitutional
grounds, the President is at liberty to refuse to enforce the judgment.

G. Charles Warren, The Supreme Court in United States History 470-71 (1923).

IV. The Use of Foreign Sources of Law. Citations to foreign law as authority in
American judicial opinions has been sparse and is of relatively new vintage. The
Supreme Court began to make use of it in Atkins v. Virginia, 536 U.S. 304 (2002), a
case in which the Court struck down laws applying the death penalty to convicted
murderers who are mentally retarded, and in Lawrence v. Texas, 539 U.S. 558
(2003), the case which struck down state criminal laws prohibiting homosexual
sodomy.

A. Roger P. Alford, Misusing International Sources to Interpret the Constitution,
98 Am. J. Int’l L. 57 (2004) (listing a myriad of reasons why it is principally
and practically wrong to use foreign law for judicial decision-making).

B. Robert H. Bork, Coercing Virtue: The Worldwide Rule of Judges (2003): This
is the most famous current work on the subject, in which Judge Bork makes
such observations as: “International law is not law but politics. For that
reason, it is dangerous to give the name ‘law’, which summons up respect to
political struggles that are essentially lawless.”

C. Donald E. Childress 11, Using Comparative Constitutional Law to Resolve
Domestic Federal Questions, 53 Duke L. J. 193 (2003) (Advocating cautious
restraint in the use of foreign law because of the Supreme Court’s role in our
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system of government. While he does not suggest that foreign law should
never be resorted to, he believes it should not be used with any frequency).

V. Literature on Impeachment and What Constitutes and Impeachable Offense:

A. Raoul Berger, fmpeachment: Constitutional Problems (1973) (explaining that
“high crimes and misdemeanors™ is a term of art exclusive to impeachment
that has a long history and has no relation to ordinary criminal law, nor does it
require that an indictment could lie for the particular offense).

B. The Federalist Papers No. 65, at 330-31 (Gary Wills ed. 1982): Alexander
Hamilton argued that impeachable offenses are “those offenses which proceed
from the misconduct of public men, or in other words from the abuse or
violation of some public trust. They are of a nature which may with peculiar
propriety be denominated Political, as they relate chiefly to injuries done
immediately to the society itself.” A judge’s refusal to follow a duly enacted
statute could certainly fall into this category. Any doubt on the subject is
erased by Federalist 81, p. 411, in which Hamilton states:

“It may in the last place be observed that the supposed danger of
judiciary encroachments on the legislative authority, which has
been on many occasions reiterated, is in reality a phantom.
Particular misconstructions and contraventions of the will of the
legislature may now and then happen; but they can never be so
extensive as to amount to an inconvenience, or in any sensible
degree to affect the order of the political system. This may be
inferred with certainty from the general nature of the judicial
power, from the objects to which it relates; from the manner in
which it is exercised; from its comparative weakness, and from its
total incapacity to support its usurpations by force. And the
inference is greatly fortified by the consideration of the important
constitutional check, which the power of instituting impeachments
in_one part of the legislative body, and of determining upon them
in the other, would give to that body upon the members of the
judicial department. This is alone a complete security. There
never can be a danger that the judges, by a series of deliberate
usurpations on the authority of the legislature, would hazard the
united resentment of the body entrusted with it, while this body
was_possessed of the means of punishing their presumption by
degrading them from their stations. While this ought to remove all
apprehensions on the subject, it affords at the same time a cogent
argument for constituting the senate a court for the trial of
impeachments.” (Emphasis added).

C. Steven W. Fitschen, Impeaching Federal Judges: A Covenantal and
Constitutional Response to Judicial Tvranny, 10 Regent U. L. Rev. 111
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(1998) (explaining the history and meaning of the impeachment clause and
why it is okay to remove judges for extra-constitutional decisions).

. Michael J. Gerhardt, The Constitutional Limits to Impeachment and its
Alternatives, 68 Tex. L. Rev. 1 (1989). Gerhardt argues that impeachment is a
political proceeding and thus Congress can decide what is an impeachable
offense within certain limits of our system. Gerhardt does not believe that the
“good behavior” clause provides a second means for removal (pp. 70-71).
However, he also seems to think that impeachment of judges cannot be for
“conduct central to the performance of a judge’s constitutional obligations.” P.
69.

. Michael Gerhardt, The Federal Impeachment Process: A Constitutional and
Political Analysis (2000): Here Gerhardt gives a more extensive argument
along the lines that impeachment can be for both criminal and non-criminal
offenses. He also states that the “good behavior” Clause was not intended to
allow judges to be impeached “on the basis of a looser standard than the
president or other impeachable officials, but rather that they may be
impeached on a basis that takes into account their special duties or functions.
Thus, a federal judge might be impeached for a particularly controversial law
review article or speech, because these actions undermine confidence in the
neutrality and impugn the integrity of the judicial process.” Pp. 106-07. This
passage seems to indicate that perhaps Gerhardt does believe that a judge
could be impeached for misapplying the law, but it is unclear.

Senate Documents: Cases of Impeachment 1798-1904, vol. 32 (1912)
(athorough collection of primary source material from impeachments which
takes no position on what constitutes an impeachable offense).

Alexander J. Simpson, Jr., A Treatise on Federal Impeachments 30-60 (1916)
(convincingly argues that impeachment includes more than just criminal
offenses and does not include any opinion or evidence suggesting that the
impeachment provision in the CRA is improper).

Julie R. O’Sullivan, The Interaction Between Impeachment and the
Independent Counsel Statute, 86 Geo. L.J. 2193 (1998) (states that
impeachable offenses clearly include more than just criminal offenses (pp.
2218-2219), and that what constitutes an impeachable offense is a non-
justiciable matter (pp. 2222-2225)).

Emily Van Tassel & Paul Finkelman, /mpeachable Offenses: A Documentary
History from 1787 to the Present (1999): This is mostly a compilation of
primary source material on impeachments that have occurred throughout the
country’s history. As such, the book does not reach any conclusions per se
about what is an impeachable offense. [t does point out that no judge has been
removed for an improper interpretation of law.
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APPENDIX B: A Brief History of Congressional Regulation
of the Federal Courts’ Jurisdiction

Court Cases

1. 1799 — Turner v. Bank of North America, 4 U.S. 8 (1799): Lower federal courts are
courts of limited jurisdiction and it is presumed that such courts are without
jurisdiction unless there is an enactment stating otherwise.

2. 1845 — Cuary v. Curtis, 44 U.S. 236 (1845). A statute made final the decision of the
Secretary of the Treasury in a tax case. A party argued that the statute represented an
unconstitutional limitation on the judicial power of the courts. The Supreme Court
rejected that argument, stating the following:

[T]he judicial power of the United States, although it has its origin in the
Constitution, is (except in enumerated instances, applicable exclusively to
this court) dependent for its distribution and organization, and for the
modes of its exercise, entirely upon the action of Congress, who possess
the sole power of creating the tribunals (inferior to the Supreme Court) for
the exercise of the judicial power, and of investing them with jurisdiction
either limited, concurrent, or exclusive, and of withholding jurisdiction
from them in the exact degrees and character which to Congress may seem
proper for the public good. To deny this position would be to elevate the
judicial over the legislative branch of the government, and to give to the
former powers limited by its own discretion merely. It follows, then, that
the courts created by statute must look to the statute as the warrant for
their authority, certainly they cannot go beyond the statute, and assert an
authority with which they may not be invested by it, or which may be
clearly denied to them. This argument is in no wise impaired by admitting
that the judicial power shall extend to all cases arising under the
Constitution and laws of the United States. Perfectly consistent with such
an admission is the truth, that the organization of the judicial power, the
definition and distribution of the subjects of jurisdiction in the federal
tribunals, and the modes of their action and authority, have been, and of
right must be, the work of the legislature. The existence of the Judicial Act
itself, with its several supplements, furnishes proof unanswerable on this
point. The courts of the United States are all limited in their nature and
constitution, and have not the powers inherent in courts existing by
prescription or by the common law.

Cary, 44 U.S. at 245 (footnotes omitted).

3. 1850 — Sheldon v. Sill, 49 U.S. 44 (1850): A question arose as to Congress’s authority
to limit the jurisdiction of the lower federal courts. The Supreme Court stated:
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It must be admitted, that if the Constitution had ordained and
established the inferior courts, and distributed to them their respective
powers, they could not be restricted or divested by Congress. But as it has
made no such distribution, one of two consequences must result,--cither
that each inferior court created by Congress must exercise all the judicial
powers not given to the Supreme Court, or that Congress, having the
power to establish the courts, must define their respective jurisdictions.
The first of these inferences has never been asserted, and could not be
defended with any show of reason, and if not, the latter would seem to
follow as a necessary consequence. And it would seem to follow, also,
that, having a right to prescribe, Congress may withhold from any court of
its creation jurisdiction of any of the enumerated controversies. Courts
created by statute can have no jurisdiction but such as the statute confers.
No one of them can assert a just claim to jurisdiction exclusively conferred
on another, or withheld from all.

The Constitution has defined the limits of the judicial power of the
United States, but has not prescribed how much of it shall be exercised by
the Circuit Court; consequently, the statute which does prescribe the limits
of their jurisdiction, cannot be in conflict with the Constitution, unless it
confers powers not enumerated therein.

Such has been the doctrine held by this court since its first
establishment.

Sheldon, 49 U.S. at 448-49 (footnotes omitted).

1938 — Lauf v. EG Shinner & Co., 303 U.S. 323 (1938): Again dealing with the
congressional power to limit lower federal court jurisdiction, this time in relation to
issuing injunctions in labor disputes under the Norris-La Guardia Act of 1932, the
Court reiterated: “There can be no question of the power of Congress thus to define
and limit the jurisdiction of the inferior courts of the United States.” Lauf, 303 U.S.
at 330.

1943 — Lockerty v. Phillips, 319 U.S. 182 (1943): In this case the Supreme Court
affirmed that Congress also has the power to restrict jurisdiction on a certain subject
to a particular lower court and only that court, stating:

By this statute Congress has seen fit to confer on the Emergency Court
(and on the Supreme Court upon review of decisions of the Emergency
Court) equity jurisdiction to restrain the enforcement of price orders under
the Emergency Price Control Act. At the same time it has withdrawn that
jurisdiction from every other federal and state court. There is nothing in
the Constitution which requires Congress to confer equity jurisdiction on
any particular inferior federal court. All federal courts, other than the
Supreme Court, derive their jurisdiction wholly from the exercise of the

20
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authority to 'ordain and establish’ inferior courts, conferred on Congress by
Article 1I, § 1, of the Constitution. Article 1l left Congress free to
establish inferior federal courts or not as it thought appropriate. It could
have declined to create any such courts, leaving suitors to the remedies
afforded by state courts, with such appellate review by this Court as
Congress might prescribe.

Lockerty, 319 U.S. at 187.

Examples from the 107th Congress of Legislation Limiting Federal Court
Jurisdiction

1.

21st Century Department of Justice Appropriations Authorization Act (PL 107-273, §
201(a)).

Approval of World War II Memorial Site and Design (PL 107-011, § 3).
Aviation and Transportation Security Act (PL 107-071, § 117).
Intelligence Authorization Act for Fiscal Year 2003 (PL 306, § 502).

Public Health Security and BioTerrorism Preparedness and Response Act of 2002
(PL 107-188, § 102).

Small Business Liability Relief and Brownfields Revitalization Act (PL 107-118, §
102).

Terrorism Risk Insurance Act of 2002 (PL 107-297, § 102).
Trade Act of 2002 (PL 107-210, § 5101).

USA Patriot Act (PL-056).

. 2002 Supplemental Appropriations Act for Further Recovery from and Response to

Terrorist Attacks on the United States (PL 107-206, § 706):

e Tom Daschle (D-S.D.) had an amendment added to this legislation
protecting the Black Hills Forest by prohibiting the federal courts from
handling challenges to timber-thinning to control forest fires in the forest.
The Amendment provided, in part: “Due to the extraordinary
circumstances present here, actions authorized by this section shall
proceed immediately . . . Any actions authorized by this section shall not
be subject to judicial review by any court of the United States.”
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Other Past Key Examples of Congressional Limitation on the Federal Courts’
Jurisdiction

1. The Illegal Immigration Reform and Immigrant Responsibility Act of 1996: Stripped
federal courts of jurisdiction over Immigration and Naturalization Service (INS)
decisions on whether and to whom to grant asylum. The act effectively permitted the
INS to deny an individual asylum without the decision being reviewable by the
federal courts.

2. The Prison Litigation Reform Act of 1996 (PLRA): Restricted remedies that a judge
can provide in civil litigation concerning prison conditions.

3. Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA): Limited the

number of habeas corpus petitions that a state prisoner is allowed to file in federal
court.
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Mr. SMmITH. Professor Hellman, let me just ask you for a point of
clarification. Did I understand you to say that you thought Con-
gress had the constitutional right to define impeachable offenses,
to define the jurisdiction of the Federal courts even though you
thought the bill that we are having a hearing on today was not
good public policy.

Mr. HELLMAN. I think the comment you are referring to is a com-
ment about the authority of Congress to define the jurisdiction of
a lower Federal court.

Mr. SmITH. Correct.

Mr. HELLMAN. I think that is a very, very broad power. It is sub-
ject, I perhaps should have added, and as Professor Gerhardt has
said, to the specific prohibitions in the Constitution, first amend-
ment and so forth.

But apart from those specific prohibitions, I think that Congress
has very broad power to say that this or that class of case cannot
be heard in the first instance by the district courts.

Mr. SMITH. Thank you. That’s what I thought you had said.

Professor Gerhardt, I read a book over the weekend not nec-
essarily expecting it to have any interconnection to what we are
called today. But the book was called Weapons of Mass Distortion
by Brent Bozell. But in that book he does refer to the case that
Judge Moore was so involved with. And according to a CNN, USA
Today Gallup poll, 77 percent of Americans disapproved of the Fed-
eral court order to remove the Ten Commandments monument
from public display.

My question for you is, suppose you have a Federal judge who
regularly makes decisions that most of the American people and
most of their elected representatives felt was really legislating from
the bench, not deciding on the basis of strict constitutional inter-
pretation. Absent a so-called court-stripping bill like the one we are
considering today, what recourse do the American people’s rep-
resentatives have, if not Congress, to determine what is an im-
peachable offense, to determine what the jurisdiction of the Federal
courts should be? Again, assuming you have a sitting judge—we
are not talking about appointments, a sitting judge who routinely
seems to legislate rather than—legislate rather than base his rul-
ings upon a reading of the Constitution.

M;‘ GERHARDT. How much time do I have to answer that ques-
tion?

Mr. SMmiTH. Unfortunately, I am hoping you will answer it fairly
quickly.

Mr. GERHARDT. Well, with all due respect, I think there are very
limited means for addressing what the judge has ruled, what the
judge that you just described has ruled. The fact is, that article III
judges, particularly—well, I should say article III judges, including
those on the Supreme Court of the United States, create precedents
which are themselves part of the rule of law in this country. I think
every source of decision supports that. And in the course of ren-
dering constitutional interpretations, judges and justices will often-
times make decisions that are not popular with majorities.

Mr. SMITH. I understand that, and I will even concede that. But
my question was, what recourse do we have if a majority of the
American people, a majority of their representatives feel that a
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judg?e has overstepped his or her bounds? If it’s not article III, what
is it?

Mr. GERHARDT. You have a couple possibilities. One is a Con-
stitutional amendment, as prescribed by article V. So article V of-
fers one possibility. You can look to overturn the judicial decisions
through a Constitutional amendment. For example, that’s what the
eleventh amendment does, that’s what the fourteenth amendment
does in part.

A second is to of course pass a resolution or even back a brief
before the judges in question or the courts in question and ask
them to reverse themselves.

Mr. SMITH. Of course, a resolution doesn’t have the force of law;
so that can be ignored as well. Okay. Thank you, Professor
Gerhardt.

Obviously, Representative Dannemeyer and Judge Moore, you
have a different take on article III. I want to give you the oppor-
tunity to answer two questions. One, if you feel there is more than
what you have already said about Congress’s power to, in fact, use
article III to impose some restraints on Federal judges. The second
question is not unrelated and is this: Do you feel that the Founding
Fathers would have disagreed with a lot of what you would call
and many people would call an anti-religious bias found among
many of the Federal court decisions in the last 40 years, since
1962? Representative Dannemeyer, you can start.

Mr. DANNEMEYER. I don’t think there is any question about that
being the status of our lifetime. From 1789 to right after World
War II, if you asked the leaders of elites of the country what is the
basis on which America was founded, they would say God. And we
acknowledged God exists. And that—taking away of that acknowl-
edgment began in the case of Everson versus Board of Education
in 1947, where the judge who wrote that opinion put a last clause,
was that separation of church and State. He didn’t quote a ref-
erence for where he got that because there wasn’t any. If he had
stated one, there was one in the previous century in the case aris-
ing out of Utah.

But separation of church and State means basically this: We will
not have a national religion in America. That’s the establishment
and origin. We don’t want any part of that. I don’t seek that.

Mr. SMITH. That answers my question. Let me move on. And
without objection, I will recognize myself for an additional minute
so that Judge Moore can answer the question.

Mr. Moore. Well, I think we have several options to use against
the judicial branch, impeachment being one by Congress.

Mr. SMITH. Your mike still may not be on there.

Mr. MOORE. I’'m sorry, I'm not used to turning it on.

We have several remedies against the judicial branch, impeach-
ment being one, that Congress can defund the Federal courts. They
create them, they can defund them.

But I think in this case it is clear what the remedy is, is article
IIT jurisdiction.

And I will say this first. I disagree most strongly with the use
of the words “court stripping.” because, you see, this is a jurisdic-
tion that the Federal courts do not have regarding the acknowledg-
ment of God. Every State in this union, every one of the congress-
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men here, California included, acknowledges God in their Constitu-
tion. All three branches of the Federal Government acknowledge
God. The United States Supreme Court opens with, God save the
United States and this Honorable Court. You all open with prayer.
It’s written all over these walls. And then the President declares
national days of prayer.

The acknowledgment of God is not within the jurisdiction of the
Federal courts. If someone were breaking in your house and steal-
ing and you found out after 20 years, you wouldn’t just say, just
don’t come into my house and take my silverware; you would say
stay out of my house.

This is not a court stripping bill. This is one to regulate the juris-
diction when the judges have usurped that jurisdiction and gone
outside.

I asked a very important question about definition, and I tried
to give an example. It is because of that that you must understand
they cannot, will not even today define the word religion. In my
case in Alabama, the judge said he did not have the expertise. He
said it was dangerous and unwise to define the word. When you
can’t define the word, you can’t interpret the statute, you rule by
your own feelings, and it is the rule of man not the rule of law.
The rule of law is the Constitution of the United States and the
first amendment and the Constitution of each State in which you
live. That’s what the rule of law is. And all of it acknowledges God.
And I could go on for hours telling you about what James Madison
said about the law of God and so forth.

Mr. SMITH. Thank you, Judge Moore.

The gentleman from California, Mr. Berman, is recognized for his
questions.

Mr. BERMAN. Thank you, Mr. Chairman.

Judge Moore, if it’s appropriate, if you think it’s appropriate to
impeach a judge whose interpretation of the Constitution leads him
to violate the terms of the Constitution Restoration Act, is it also
appropriate to impeach a judge whose religious convictions and in-
terpretation of the Constitution leads him to flagrantly violate the
dictates of the superior courts by displaying a religious monument?

Mr. MOORE. First, Mr. Berman, this statute doesn’t require im-
peachment of anybody. It says Congress can impeach. It repeats
something that’s already in the Constitution.

Mr. BERMAN. It’s says it’s an impeachable offense.

Mr. MOORE. It’s an impeachable offense. If someone violates the
Constitution, if someone takes an oath of the Constitution under
article VI to uphold that Constitution and disregards it and rules
according to foreign law, which is not the law they are sworn to
uphold, yes, I think Congress can impeach them. And, indeed, in
1986, in Bowers versus Hardwick, they said sodomy was not a
right under the Constitution by a majority of the Supreme Court.
17 years later, they found it in a European court of human rights.

Mr. BERMAN. And in deciding that it was not a human right, did
they rely on any foreign laws and foreign customs and practices?

Mr. MOORE. Absolutely. They said in their opinion——

Mr. BERMAN. Should those judges be—should—was that—was re-
lying on that an impeachable offense?
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Mr. MOORE. When they go to swear to the Constitution to uphold
it and the morality under that Constitution, and they go to foreign
law to destroy that morality, absolutely they could be impeached.

Mr. BERMAN. What about when they go to foreign law to support
that morality?

Mr. MOORE. They should not go to foreign law whatsoever, sir,
if they are sworn to the Constitution of the United States.

Mr. BERMAN. Okay. What if there were—do you think Congress
has the authority to prohibit a class of persons from bringing a
Federal case, say under the equal protection clause, to say that no
African Americans can bring a legal action.

Mr. MOORE. No.

Mr. BERMAN. Challenging a governmental policy on the basis
that it violates equal protection?

Mr. MOORE. No, I don’t think they have that authority.

Mr. BERMAN. What about atheists?

Mr. MOORE. Pardon?

Mr. BERMAN. What about atheists?

Mr. MOORE. Atheists are not a class of persons under the Con-
stitution.

Mr. BERMAN. Because?

Mr. MOORE. Because just like Christians are not a class of per-
sons under the Constitution.

Mr. BERMAN. All right. What about—so therefore?

Mr. MOORE. So Christians couldn’t bring it and atheists couldn’t
bring it.

Mr. BERMAN. All right.

Mr. MoOORE. We're talking about the definition of first amend-
ment——

Mr. BERMAN. Then, for instance, you could pass a law stripping
Jews of the right to bring certain kinds of Federal court actions?

Mr. MOORE. No, sir.

Mr. BERMAN. You just said theyre not a class of—blacks are,
and——

Mr. MOORE. That’s a system of belief. You cannot forbid anyone
because of their beliefs—the Government’s actions must stay out of
the beliefs of people. The beliefs are given by God. It’s between God
and man that those beliefs exist.

Mr. BERMAN. I asked you whether or not Congress could pass a
law stripping African Americans of the right to bring Federal ac-
tions claiming that a particular policy violated the equal protection
clause.

Mr. MOORE. And I said no.

Mr. BERMAN. And you said no. But then you said atheists could
be stripped of that right because—and Christians could.

Mr. MOORE. Could be stripped of what rights, sir?

Mr. BERMAN. To bring a Federal action.

Mr. MOORE. Anybody can bring an action that they want. But
there is no class of people of atheists that have—we’re talking
about freedom of thought and conscience. For them to recognize a
class——

Mr. BERMAN. I'm talking about who has access to the Federal
courts to raise a constitutional issue.
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Mr. MOORE. Every person, no matter if he’s an atheist or a
Christian. But to recognize

Mr. BERMAN. And what does this bill do?

Mr. MOORE. But to recognize people for what they believe——

Mr. BERMAN. What does this bill do?

Mr. MooRE. This allows every State and Federal official to ac-
knowledge God as the sovereign source of law, liberty and Govern-
ment. It is something that is historical, legal, and logical. That
freedom—now listen.

Mr. BERMAN. What does it prohibit? What does this bill prohibit?

Mr. MOORE. It prohibits—it prohibits when they acknowledge
God by its instance——

Mr. BERMAN. What does the bill prohibit?

Mr. MOORE. The bill prohibits Government from interfering with
the freedom of conscience of individuals by acknowledging God as
sovereign source of law, liberty, and Government. Atheist, Hindus,
Buddhists, all have the right to identify with God without Govern-
ment interference. It carries out the restoration of the first amend-
ment.

Mr. BERMAN. Would this stripping of Federal jurisdiction—hear
my question, please. Would this stripping of Federal jurisdiction
apply to a challenge to a mandated school prayer?

Mr. MOORE. If it was mandated as a form of worship under arti-
cles of faith—it would depend on what the State officials said what
it was done for. If it’s acknowledging God as the sovereign source
of law, liberty, and Government, not necessarily.

Mr. BERMAN. It requires a specific—it requires everyone to re-
quire a specific prayer to

Mr. MOORE. Any requirement is absolutely establishment. That’s
right. Any requirement to tell people how they must worship is an
establishment of the duties you owe to God and the manner of dis-
charging them.

Mr. BERMAN. So this will not apply to

Mr. MOORE. It would depend on——

Mr. BERMAN. This would not apply to a prescribed prayer, the
stripping of federal

Mr. MOORE. It would have to go to court to see the specifics. I
would have to see the——

Mr. BERMAN. Could—I would like to hear Professor Gerhardt re-
spond on this issue on the class of people.

Mr. GERHARDT. Well, first, I think there is no question at all that
it would be violative of the fourth—excuse me, of the fifth amend-
ment for Congress to create any classification that disadvantaged,
for example, women, Jews, African Americans. So any court strip-
ping measure that was directed against a particular class such as
those I just listed would be, I think, unconstitutional.

But I might also take the liberty of adding that, with all due re-
spect to Chief Justice Moore, that I don’t think the Constitutional
Restoration Act of 2004 does allow public officials to acknowledge
God. That’s not what it does. For example, State courts could strike
it down. That’s certainly a possibility. What this Act does is to pre-
cludes all judicial review in any article III court over the subject
matter of this statute. That’s what it does. And as a result, you can
have 50 different States reaching different conclusions regarding
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Federal rights and Federal claims. That kind of chaos, I believe, is
prohibited by the United States Constitution. It ensures that the
Supreme Court is here at the very least to guarantee the uni-
formity and finality in interpreting the Constitution and Federal
laws.

Mr. SMITH. The gentleman’s time has expired.

Before I recognize Mr. Bachus, let me explain to you all that I
have to leave to go appear before the Rules Committee on behalf
of a piece of legislation that’s going to be on the House floor tomor-
row, and I am expected to be there at 5:30, so I am going to have
to leave. The Subcommittee will continue to be chaired by Bob
Goodlatte of Virginia.

And now let me recognize the gentleman from Alabama, Mr.
Bachus, for his questions.

Mr. BAcHUS. I thank the Chairman.

I would ask Mr. Gerhardt, Dr. Gerhardt, and Mr. Hellman, who
is the interpreter of the law and what is constitutional? Who inter-
prets the law and what is constitutional?

Mr. GERHARDT. Everyone who takes an oath, of course, under the
Constitution is in the position of interpreting that law for purposes
of exercising their duties.

Mr. BACHUS. So every Government official has a duty to inter-
pret the law themselves?

Mr. GERHARDT. But there is an interpretive authority that the
United States Supreme Court has that ultimately I think many
other officials cannot supersede. It has the authority to say what
the law is.

Mr. BAcHUS. And who is that?

Mr. GERHARDT. The United States Supreme Court has the au-
thority to say what law is.

Mr. BACHUS. They are the final interpreter or arbiter of what the
law is?

Mr. GERHARDT. In many cases they are.

Mr. BacHUS. Professor Hellman, do you subscribe to that, that
the Supreme Court and the Federal courts are the final inter-
preters of what the law is and what is constitutional and what is
not?

Mr. HELLMAN. Well, I think we do have to distinguish between
the Supreme Court and other Federal courts.

Mr. BAcHUS. Okay.

Mr. HELLMAN. For example, decisions of lower Federal courts are
not binding on State courts. But that is an example of a broader
point that I might make just to supplement what Professor
Gerhardt has said. We have many questions of constitutional inter-
pretations that are very difficult, that will be disputed by people,
people in good faith.

Mr. BAcHUS. Oh, sure. And when there are these disputes, who
is the final arbiter?

Mr. HELLMAN. We have to have a system. The system that has
developed over 200 years is that in the end, the Supreme Court
makes those judgments.

Mr. BAcHUS. Okay. And you say it is developed over 200 years
because certainly, at the start of this country under the Constitu-
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tion, the Supreme Court was not perceived as the final arbiter of
what the law is and what is constitutional; is that right?

Mr. HELLMAN. It was unclear, because the constitutional ques-
tions that arose didn’t come to the Supreme Court in the way that
they routinely do today.

Mr. BAacHUS. Professor Gerhardt.

Mr. GERHARDT. Of course, I agree with that, but I would also add
that I think some of the early decisions of the Supreme Court are
consistent with—are themselves historical practices and reflect tra-
ditions under which the Supreme Court does resolve constitutional
conflicts.

Mr. BACHUS. So they actually began to exercise jurisdiction and
become the final arbiter of what the law was?

Mr. GERHARDT. That was permitted by the Constitution.

Mr. BAcHUS. Well, let me ask you this: Would you agree or dis-
agree with Thomas Jefferson when he said—he was responding to
someone when they asked him if the Supreme Court or the Federal
courts were or the judges were—well, he actually asked if the Su-
preme Court was the final arbiter or interpreter of what was con-
stitutional and what was not. He said, you seem to consider that
Federal judges are the ultimate arbiters of all constitutional ques-
tions, a very dangerous doctrine indeed, and one which would place
us under the despotism of an oligarchy. Our judges are as honest
as other men and not more so. They have with others the same
passions for party, for power and privilege. The Constitution has
erected no single tribunal, knowing that to whatever hand is con-
fided with the corruption of time and party, its members become
despots. If Federal judges become the final arbiters, then indeed
our Constitution is a complete act of suicide.

Do you agree with what Thomas Jefferson said, or is he indi-
cating there that he is very uncomfortable with this single tribunal
becoming the——

Mr. GERHARDT. I could agree with President Jefferson because
what he is saying is there is no final arbiter of all—that is the
quote you just gave—of all constitutional questions, and the fact is
not all constitutional questions come before the United States Su-
preme Court. Some are decided finally in other fora. But when
questions do come before the United States Supreme Court, its in-
terpretations of the Constitution

Mr. BacHus. Oh, when they do come before it. But I am saying
he obviously—Abraham Lincoln—I will close with this. He said
the—this was in his first inaugural address. The candid citizen
must confess that if the policy of the Government upon final ques-
tions affecting the whole people is to be irrevocably fixed by deci-
sions of the Supreme Court, that people will have ceased to be
their own rulers, having to that extent practically resigned their
Government into the hands of an eminent tribunal.

Do you agree with his statement?

Mr. GERHARDT. Again, I can agree with it in part because I know
that President Lincoln was talking in part about Dred Scott. And
one thing that President Lincoln did

Mr. BacHUS. But he doesn’t talk about that here. He just says
that if we give that right to the Supreme Court, then we will have
ceased to be our own rulers.
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Mr. GERHARDT. Right. But President Lincoln also acknowledged
more than once, in fact repeatedly, he was a lawyer after all, that
the critical factor, of course, has to do with who the parties to a
particular case happen to be. And for President Lincoln, a great—
one of things that mattered a great deal was the fact that he felt
he had the unilateral authority to interpret the law with respect
to sort of the war conditions under which he was operating

Mr. BACHUS. I understand that he, on many occasions, just dis-
regarded it.

Mr. GERHARDT. But I don’t believe he did disregard the Court.
In fact, what he tried to argue the Courts precedent did not involve
his conduct—he took great pains to do this.

Mr. BacHUs. Well, he argued that they weren’t binding on him.

Mr. GERHARDT. Because he felt that he was not a party to those
lawsuits.

Mr. BacHUS. I mean, he acted in disregard of them for whatever
reason.

Mr. GERHARDT. But I think that is a very significant reason.
Technically you are disregarding——

Mr. BACHUS. Well, he had a reason.

Mr. GERHARDT. Well, with all due respect, I don’t think it is dis-
regarding, at least from his point of view.

Mr. BAacHUS. No. I agree. I don’t think he saw it as disregard.
I think he figured they didn’t have the power to do that.

Mr. GERHARDT. He felt he was not obliged to follow a case in
which he wasn’t a party, in which his office was not really involved
or his particular powers were not directly challenged.

Mr. BAcHUS. Okay. Thank you.

Judge Moore had his hand up, if I could let him.

Mr. GOODLATTE. The time of the gentleman has expired.

The gentlewoman from California is recognized for 5 minutes.

Ms. WATERS. Thank you very much, Mr. Chairman.

I would like to request Mr. Moore or any other panelist who
would like to respond to this question, do you agree with the propo-
sition in Professor Gerhardt’s testimony that the only way that a
decision of the Supreme Court may be overturned is through a con-
stitutional amendment, or when the Supreme Court itself overrules
a prior opinion of the Court? If you agree—well, if not, why not?
And 1if so, explain, then, how this bill possibly could be constitu-
tional.

Mr. DANNEMEYER. I will just read to you——

Ms. WATERS. My friend Mr. Dannemeyer.

Mr. DANNEMEYER. Thank you.

Just very briefly. We do not by this legislation seek to do any-
thing to the United States Constitution. All we seek to do is to uti-
lize an existing provision of the Constitution, article III, section 2,
which says Congress has the authority to except from the jurisdic-
tion of the Federal court system such subjects as it chooses to ex-
cept. That is the authority this Congress has. So I—constitutional
amendment, of course, is one course. The other course is what the
Constitution says.

And the challenge that I have shared with the Members is very
clearly do the elected leaders of this country have the courage, the
political courage, to tell to the nine Justices of the U.S. Supreme
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Court, who literally have stolen the Judeo-Christian heritage on
which this Nation was founded. That is why we are here.

Ms. WATERS. Has it ever been done before?

Mr. DANNEMEYER. There has been a series of decisions over the
last half century that those rascals across the street have been in
their mischief.

Ms. WATERS. Has this ever been done before?

Mr. DANNEMEYER. Twelve times in the last Congress that article
III, section 2 was used by this—by the Congress, the previous Con-
gress, to except areas from the jurisdiction of the Federal court sys-
tem. Twelve times. And in the papers that I have filed with you,
you will find a history of the use of article III, section 2 by Con-
gress from 1789 to 1992. It is an op/ed piece. It was published in
the Washington Times last September, and it is among your pack-
et.

Ms. WATERS. What you are telling me is if you have documenta-
tion that decisions of the Supreme Court have been overturned by
the Congress of the United States as relates to——

Mr. DANNEMEYER. No. I am saying that Congress exercised the
authority under article III, section 2 12 times in the last congress
to except the subject matter of those areas from the jurisdiction of
the Court.

Mr. BERMAN. Will the gentlelady yield?

Ms. WATERS. Yes, I will yield.

Mr. BERMAN. Dealing with interpretations of constitutional provi-
sions? Cite me one situation where the Congress removed the juris-
diction of the Court to decide a constitutional question based on un-
happiness with previous Supreme Court decisions.

Mr. DANNEMEYER. We need to recognize

Mr. BERMAN. Cite me one example. Where in your

Mr. DANNEMEYER. Let me respond.

Mr. BERMAN. Well, you have a Washington Times article.

Mr. DANNEMEYER. Let me respond. We need to acknowledge the
difference between the interpretation of the U.S. Constitution by
the U.S. Supreme Court and the authority of Congress utilized in
article III, section 2. Those provisions are sometimes in conflict.

Mr. BERMAN. All the gentlelady requested was interpreting that
Constitution, in cases arising under the Constitution, has the Con-
gress ever removed jurisdiction from the Supreme Court?

Mr. DANNEMEYER. Well, I think it is—you can go down those 12
cases.

Mr. BERMAN. That doesn’t make it good or bad. She just asked
whether.

Ms. WATERS. I don’t think so. I think that’s

Mr. DANNEMEYER. Well, see, article III, section 2, we need to un-
derstand something. It doesn’t say that there is a limitation on the
power of Congress to use that section. You are trying to suggest,
if I may make this addition, Congress can use article III, section
2 for little matters, but not for matters of substance. For example,
if the U.S. Supreme Court has interpreted what the U.S. Constitu-
tion means, well, Congress can’t touch that. Nonsense. Congress
has the authority to correct an erroneous interpretation of the first
amendment by the U.S. Supreme Court which says, in effect, that
God doesn’t exist.
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Ms. WATERS. What little matters would you direct us to where
it has been done?

Mr. DANNEMEYER. Well, just use the power and see what hap-
pens.

Ms. WATERS. Yes.

Mr. Moore.

Mr. MOORE. Ma’am, first let me clarify something. The premise
upon which your questions are asked is that we are trying to over-
turn any decision of the Supreme Court or Federal district court.
That’s not the purpose of this bill. Yes, constitutional amendment
is a way you can overturn a decision. And article III is not trying
to overturn a decision.

But as far as the use of article III in the courts, to stop the Su-
preme Court, it has been used many times. And one particular
time was in the McCardle case in 1868. There was an 1867 statute
that authorized the Supreme Court to hear appeals from denials of
writ of habeas corpus. A Mississippi writer had spoken out against
the Reconstruction efforts of the Congress, and Congress moved to
repeal that statute.

This is what Chief Justice Salmon P. Chase said about article III
restrictions: We are not at liberty to inquire into the motives of the
Legislature. We can only examine into its power under the Con-
stitution, and the power to make exceptions to the appellate juris-
diction of this Court is given by express words. What then is the
effect of the repealing act upon the case before us? We cannot
doubt as to this. Without jurisdiction, the Court cannot proceed at
all in any cause. Jurisdiction is the power to declare the law, and
when it ceases to exist, the only function remaining of the Court
is that of announcing the fact and dismissing the cause.

Now, what we are trying to clarify in this constitutional restora-
tion act is the right of Justices on the Supreme Court to say, you
cannot, as a State, acknowledge God. Every State does. All three
branches of the Federal court do. The first amendment does not
give them that right. That is the law. And the reason it is so im-
portant to interpret the words of the statutes to define the words
is you can’t interpret the law unless you define the words.

It is a simple thing. If—I could use many examples, but if you
walked down by a creek, and you picked up a stick, and you were
arrested for fishing without a license, and you went before a judge
and he said, I am going to have to fine you and put you in jail,
and you said, why, he said, you are fishing without a license, he
said. You said, Judge, I wasn’t fishing without a license. I didn’t
have a line on the stick. I didn’t have a weight, a hook; didn’t have
any bait, and I wasn’t in the water. If the judge said, but, Mr.
Jones, sir, or, Mrs. Jones, you could kill a fish with that stick,
couldn’t you? I am going to have to put you in jail. Would he be
interpreting law? No, he would be making law. And that’s exactly
thgt Ciche Supreme Court does when it forbids the acknowledgment
of God.

The first amendment’s only purpose was to allow that freedom
to worship God, and it is from that worship of God that we get free-
dom of conscience to do and believe. That’s why there is no class
of citizen called atheist or Christians or Buddhists. They are all
free to believe, because Government can’t interfere with their right
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to believe and worship. That’s the purpose of the first amendment.
And the purpose of the first amendment was to prohibit the Fed-
eral Government, and especially the lawmaking branch, from inter-
fering with that right. They never anticipated that the Supreme
Court would be making law. And that’s exactly what happened.

And how did they make law? Not by the first amendment. Con-
gress shall make no law respecting an established religion. They do
it by test, tests that have no relevance to law. Law is supposed to
be a prescribed rule by the supreme authority of the State com-
manding what is right and prohibiting what is wrong. You are sup-
posed to know what the law is. When you go out on the highway
and you proceed down the highway, and it is marked 60 miles an
hour, you know how fast you can go. If that law just says, don’t
go fast, and you have to come before a judge to find out whether
you violated that law or not, then you are subject to tyranny. And
that’s exactly what the first amendment stands for.

The first amendment doesn’t prohibit the acknowledgment of
God. The very definitions under it acknowledge God. And yet they
say you cannot acknowledge God. That was done in this case. I
have my opinion right here. Federal courts do not have that au-
thority. Nor does the Supreme Court. And it is the right of Con-
gress who recognizes acknowledgment of God to be the right of
every person. It doesn’t discriminate against anybody.

Ms. WATERS. My time has long since been up. I mean, we could
debate this for a long time. Thank you very much, Mr. Chairman.

Mr. GOODLATTE. I thank the gentlewoman.

The gentleman from Indiana is recognized for 5 minutes.

Mr. PENCE. I thank the acting Chairman and the Committee and
all the witnesses for this very stirring and, in many ways, engaging
debate. I was one, along with Congressman Aderholt, who authored
the legislation. I was one of two original cosponsors of this legisla-
tion, so my biases should be fairly obvious from the beginning. This
is one of those hearings, though, Mr. Chairman, that I do think
that if the Founding Fathers could wander onto Capitol Hill for a
year, this would be one of those hearings where their mouths
would just hang open.

I think just George Washington, Thomas Jefferson, the quote
that my colleagues Mr. Bachus used was so on point. I think the
idea that the freedom of religion would evolve in this country into
the freedom from religion, I think, would astound the Founders of
this country. And there has been some acknowledgment of that by
the very distinguished experts who have spoken in opposition to
this legislation is—that particularly heard Mr. Gerhardt speak,
who has been very impressive. And back in my days in law school
I would have loved to have been in your class, and I would have
sat on the front row.

But you made the comment that over time, that these matters
have been entrusted to the Federal judiciary, and that’s absolutely
correct. I grant the point. And in your dialogue with Mr. Bachus—
but you suggested, and I think this is exactly right, that if, in fact,
the Constitution Restoration Act became law, the 50 States in this
country would be left entirely on their own to define what con-
stitutes acceptable religious expression in the public square; which
sounds for all the word like 1776 to me.
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When you study the 13 Original Colonies, there was a wide vari-
ety—and I think 11 of the 13 original States had established reli-
gions. But there was a wide variety of religious expression that was
approved and sanctioned and in some ways mandated, if the truth
of that history be told.

And I—so, I go back to the idea of the Founders being stunned
at an official Washington that feels that it is the duty of the Court
to—irrespective of the clear language of article III, section 2, clause
2, that it is nevertheless the duty of the Court to exclusively har-
monize what is acceptable in the public square with regards to the
acknowledgment of the Creator that is referenced in the Declara-
tion of Independence.

Now, as to my colleague Mr. Berman, who I would come just to
hear him today, his comment about this being—I think if I am
quoting you correctly, I think the reference was to this being a re-
actionary piece of legislation. Well, it probably is to some extent.
It is a reaction to banning nondenominational prayer from the New
York schools in 1962. It is a reaction of the Court’s removing the
10 Commandments from public school walls in 1980, a reaction to
striking down a period of silence in the Wallace v. Jaffrey case. It
is a reaction to barring prayers at public school graduations in
1992. Now, it is a 42-years-in-coming reaction, which is not a re-
flexive reaction. One could maybe acknowledge that Congress in
coming to this place has come in a fairly deliberate manner and in
a thoughtful way. And let me just close by saying that.

Mr. BERMAN. Would the gentleman yield just on this question,
just since you mentioned my name?

Mr. PENCE. Yes, I will. I will yield to my friend.

Mr. BERMAN. In—first of all, as you point out, reactionary can be
good, and reactionary can be bad. I think we disagree about this
particular reaction, but that’s all right. But you mentioned when
they banned nondenominational prayer in the New York City
Schools——

Mr. PENCE. Right.

Mr. BERMAN. —what if they had banned a denominational pray-
er?

Mr. PENCE. But they didn’t though.

Mr. BERMAN. I am just curious. Does this bill strip the Federal
courts of the power to hear cases challenging a denominational——

Mr. PENCE. Let me respond to that, reclaiming my time, because
I think it is a very excellent question. This bill, as I have been
given to understand, and the plain language of the legislation sim-
ply denies from the article III courts the ability to except cases
where the acknowledgment of God—which was all the New York
City public school prayer did. The acknowledgement of God is the
point in controversy. I think that under the long history of cases,
there would be very—it would be very difficult to say that the
courts could not consider sectarian prayer or the imposition of an
established religion, and I frankly, as a Libertarian, would support
that jurisdiction strongly.

What this legislation speaks to, Mr. Berman, I believe, is simply
the ability of people in the public square, including public officials
and States for that matter, to simply acknowledge God, as our
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Founders did, as the source of law and as, in a very simple sense,
the ethical monotheism upon which this Nation was founded.

Mr. BERMAN. Would the gentleman yield further?

Mr. PENCE. Yes.

Mr. BERMAN. Context is important. The chief witness for this bill
was involved in the case involving not simply the acknowledgement
of God, but a belief that God also laid out 10 Commandments.

Mr. MOORE. No, sir. I have got the opinion right here. I can read
the first paragraph and the second paragraph. The judge in this
case said the 10 Commandments are not improper necessarily in
a public office building, he said, but when you do it with the spe-
cific purpose and effect, as the Court finds from the evidence, of ac-
knowledging the Judeo-Christian God as the moral foundation of
law, you have committed a constitutional violation. In his last
paragraph he said the same thing. It was not about the 10 Com-
mandments. It was not about a rock.

Mr. BERMAN. No, I know it wasn’t. It wasn’t about the 10 Com-
mandments historically. The question is whether your notion and
the proponent’s notion of acknowledgment of God involves some-
thing more than the acknowledgment of God, because if you ac-
knowledge God, you have to acknowledge the following things
about God, and [—and no one can challenge forcing me to acknowl-
edge God that way.

Mr. PENCE. Reclaiming my time. I think:

Mr. GOODLATTE. The gentleman is recognized for an additional
minute.

er. PENCE. I thank the Chairman for the courtesy, and I will
close.

The purpose here is while the gentleman raises a number of
points about other issues that may become in controversy or be of
interest to individuals, I know that millions of the American people
and I know tens of thousands of my constituents across the heart-
land of Indiana are deeply troubled in their hearts about this intol-
erance of the simple and profound acknowledgment of God as the
cornerstone and the foundation of our law and our liberty. And the
purpose of this legislation, very simply, is to restore that basic free-
dom of expression that I believe was contemplated by our Founders
and is in keeping according to the express language of the Declara-
tion of Independence, as we open this Congress every day in pray-
er, as we did today, and we open the Supreme Court in prayer. Al-
lowing and ensuring that the courts will not meddle with the abil-
ity of individuals in the discharge of their public duties in the pub-
lic square to acknowledge that same good that we so freely ac-
knowledge in Washington, D.C., is the aim of this legislation. And
I yield back my time.

Mr. GOODLATTE. The time of the gentleman has expired.

We will now recognize the gentleman from Virginia Mr. Forbes
for 5 minutes.

Mr. ForBES. Thank you, Mr. Chairman. And I do thank all of
you for being here. Many of you have been here on panels before,
and this is just—it is an honor for me just to sit here and listen
to you and be able to hear your thoughts and the distinguished
people on this panel, and I am always so impressed with them.
They come with great quotes, and I am going to get my legislative
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director Andy Halataei to get me some of those nice quotes to bring
in here and cite.

But, you know, so many times one of the things that just baffles
me is this, that process ought to be designed to get us to the truth.
And that’s what we should be seeking, but yet so often we spend
so much time on process and talking about process that we never
get to the truth. And sometimes we even get to the point that if
we can talk long enough, we can run out the clock, and we never
get to ask the tough questions about what the truth really is.

And I just want to ask you, members of the panel, today if you
can give me a yes or no answer on this one, because I have only
got 5 minutes. But from what I read on this bill, it talks about the
acknowledgment of God as the sovereign source of law, liberty and
Government. And my question to you today is do you believe that
God is the sovereign source of law, liberty and Government? And
if each of you could just give me a yes or no answer.

Mr. Moore, since you have got your hand up, I will go to you
first.

Mr. MOORE. Yes.

Mr. FOrRBES. Mr. Dannemeyer.

Mr. DANNEMEYER. Yes, I do.

Mr. FORBES. Professor Hellman.

Mr. HELLMAN. I don’t think my view on that is of any importance
or should be to this Committee.

Mr. FOrBES. Well, it could be important to me, but if you don’t
want to answer that, I certainly understand that. I mean, when
you come before us and testify, we like to know what your feelings
are, and if you don’t want to answer it, we certainly understand,
and I appreciate that. But that’s a question that I would posit to
you, and if you don’t want to answer it, certainly you don’t have
to. We are not compelling anybody to answer.

Mr. HELLMAN. Thank you.

Mr. FORBES. Mr. Gerhardt.

Mr. GERHARDT. Representative Forbes, I am actually a deeply re-
ligious person and a—spirituality is very important in our house-
hold. We are going to celebrate Rosh Hashanah soon ourselves. But
I have always made a practice of not talking about my religion
publicly.

Mr. FOrBES. Okay. Let me ask you this question. Do you believe
that the Supreme Court or the fellow judiciary has before been
wrong in their interpretation of the United States Constitution? Is
that a question that you feel you can answer?

Mr. GERHARDT. Yes, sir. We know the Supreme Court has cer-
tainly made its mistakes; for example, in Dred Scott, overturned by
constitutional amendment.

Mr. FORBES. Okay. But let me ask you this. How do you know
they were not wrong? And the reason I say that, because if you tell
us that what the Supreme Court says is the Constitution, what
they say is wrong, how can you say that they are wrong at that
particular point in time?

Mr. GERHARDT. Because I believe the Constitution allows us to
say that. I think until such time as there is an amendment, they
were wrong.
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Mr. FORBES. So until such time as there is an amendment, then
what they say is the Constitution, and they are not wrong is that
what you are saying?

Mr. GERHARDT. I think that Supreme Court interpretations of
the Constitution are part of the constitutional law of this country
and, therefore, under the supremacy clause would be binding on an
inferior——

Mr. FORBES. But that was not my question. My question is
whether or not they were wrong. And your comment was that they
were wrong at times or that they were not wrong? How can they
be wrong, is my question to you, if what they say is the Constitu-
tion? How can you say they were wrong? We may amend it and
change it later, but how do you say they were wrong when they
rendered that decision? What do you compare it to to say they were
wrong?

Mr. GERHARDT. I think there we maybe perhaps even come full
circle. You mentioned process. And there is a process by which mis-
takes determine that, and article V sets forth that process.

Mr. FORBES. Okay. On the process.

Mr. HELLMAN. Mr. Forbes, I'd like to add to that, because it goes
back to the original question about not being concerned enough
about truth and focusing too much on process. I think Professor
Gerhardt has addressed that. There are many questions on which
we will not be able to agree, you or I or any two citizens or any
10 citizens, on what is the truth. And therefore, we have a process
for establishing the answer, at least provisionally, in an authori-
tative way, and that’s the way the system has developed, that the
Supreme Court does that until superseded by constitutional
amendment or the Court’s own rejection of its prior ruling.

Mr. FORBES. Judge Moore, you had a comment?

Mr. MOORE. Yes, sir. I can’t, right now, remember the judge—
Justice on Dred Scott that dissented, but, of course, we know Abra-
ham Lincoln didn’t follow the ruling. And we know one—two Jus-
tices dissented, one of which said this, and this is how you know
the Supreme Court’s wrong on the Constitution: When the strict in-
terpretation of the Constitution, according to the fixed rules which
govern the interpretation of laws, is abandoned, and the theoretical
opinions of individuals are allowed to control its meaning, we have
no longer a Constitution. We are under a Government of individual
men who for the time being have the power to declare what the
Constitution is according to their own views of what they think it
ought to mean.

That’s exactly what the Supreme Court and the Federal district
courts are doing today with regard to the first amendment. It does
not forbid acknowledgment of God. I will agree with Mr. Berman,
and I couldn’t leave this hearing without agreeing with Mr. Ber-
man, that no Government can mandate the duties you owe to the
Creator and the manner of discharging it. They can’t tell you how
to pray. But the acknowledgment of God is not the establishment
the religion. They can’t tell you how to pray, because that is—that
is completely foreign. That would establish the duties you owe to
the Creator and how you perform those duties. But to acknowledge
God as the sovereign source of law, liberty and Government is not
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the establishment of religion and cannot be forbidden by the Fed-
eral courts.

Mr. FORBES. I have a red light, so thank you, Mr. Moore, and
thank you, Mr. Chairman.

Mr. GOODLATTE. I thank the gentleman.

Well, I want to thank all the gentlemen on this panel for their
contribution. I have a few questions myself. This has been a very
enlightening debate, and I think you can tell by the debate that we
have right up here on the dais that this is not something that’s
going to be resolved easily.

But I will tell you that I very much sympathize with the senti-
ments of the gentleman from Indiana, and I am troubled by some
of the observations about some of the solutions that the Congress
has to addressing the courts when the Congress, as the elected rep-
resentatives of the people, feel that the courts have strayed their
boundaries.

Professor Gerhardt, you started out your remarks by citing Jus-
tice Scalia in his comments about the Independent Counsel Act,
calling that a wolf coming as a wolf, and saying this legislation is
in the same manner. You then went on to say that you felt that
there were appropriate circumstances in which the Supreme Court
and other courts could look to the guidance of foreign court deci-
sions in interpreting the U.S. Constitution. I must tell you I am
deeply troubled by that. Did you want to respond to that? Is that
an accurate

Mr. GERHARDT. I don’t think that’s quite what I said, sir.

Mr. GOODLATTE. What did you say?

Mr. GERHARDT. What I said was, there is a paragraph in my
statement, I don’t have it front of me, in which we talk about the
fact that reference to foreign law has been certainly done in some
Supreme Court cases, but in almost every instance in which it is
done, Justices have taken great pains to minimize their reliance on
it; in fact, even to say, they are not going to attach any weight to
it. That’s basically I think what I said. I am not—I don’t believe—
I mean, I am not saying that

Mr. GOODLATTE. Well, do you object to the provision in this bill
that prohibits that, that effectively removes the jurisdiction of the
Court to rely upon such opinions?

Mr. GERHARDT. Well, the part of the bill that concerns me about
foreign law the most is the one that would make a judge or Justice
impeachable for relying on it. The fact is that every reliance that
I know of has been de minimis, and it has only been probably less
than a handful of times, and it is troubling to me in any event

Mr. GOODLATTE. I am referring to title 2, interpretation, which
simply prohibits the consequences of violating that are contained in
{:)hﬁ?enforcement section, title 3. Are you objecting to title 2 of the

1117

Mr. GERHARDT. I am sorry. Do you mind if T

Mr. GOODLATTE. I have a particular interest in this because I
have introduced legislation along with Congressman Feeney, an-
other Member of this Committee, which does not have the enforce-
ment provisions of title 3, but has a sense of the Congress, a reso-
lution that the Court should not rely upon foreign decisions in ar-
riving at the interpretation of the U.S. Constitution. And I am
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leading back to my own citing of Justice Scalia, who is appalled by
that practice, as you may well know, in his dissent in the Adkins
v. Virginia death penalty case. He said that Justice Stevens’ invok-
ing the authority of, quote, the world community was irrelevant,
and he ridiculed the practices of the world community whose no-
tions of justice are thankfully not always those of our people. Simi-
larly, in the Lawrence case, he said the Court’s discussion of these
foreign views, ignoring, of course, the many countries that have re-
tained criminal prohibitions of sodomy, is meaningless dicta, dan-
gerous dicta, however, since this Court should not impose foreign
moods, fads or fashions on Americans.

Mr. GERHARDT. Well, again, my concern with this is that this
makes any reliance whatsoever, even if it is appropriate, even if it
is logical in the context of the case, an impeachable offense. For ex-
ample, my recollection of Justice Stevens’ opinion, and, again, I
don’t have it in front of me, so I could be mistaken, is that the ref-
erence he makes is in a footnote, and then he goes on to suggest
that he rises in that cause because he is trying to determine what’s
cruel or unusual, and he is suggesting, well, it may look odd or un-
usual in comparison to what’s happening elsewhere in the world,
but then he says basically he is not going to rely on that.

Mr. GOODLATTE. Well, what if we simply said it is a violation of
statute to do that?

Mr. GERHARDT. A violation of Federal statute to have a footnote
like that?

Mr. GOODLATTE. To interpret and apply to the Constitution the
directives, policies, judicial decisions or any other action of any for-
eign state or international organization.

Mr. GERHARDT. I think that it is very—again, I would have to
admit to being very troubled, because the fact is that there are—
foreign authorities were part of what the Framers had to consult
at the time they drafted——

Mr. GOODLATTE. All right. Well, let me—I want to get to Pro-
fessor Hellman with one last question. I will recognize myself for
a—one additional minute.

I am a little concerned about something that I think did not fol-
low in your own analysis of whether or not it was appropriate for
the Congress to exercise its impeachment powers to remove Jus-
tices for bad decisions, something, to my knowledge, we have never
done, but certainly increasingly talk about given the fact that we
have decisions coming down we think are further and further from
what we think was the intent of the Founding Fathers or the in-
tent of the public today in terms of what our Constitution means.
But your analysis was that we can’t, and I think you are correct
in this, dock the pay of judges for making bad decisions. We can’t
give them a cut in pay by even 1 penny, as you noted, if we don’t
like their decisions. Therefore, you said it followed that we cer-
tainly wouldn’t be able to remove them from office for doing that.
On the other hand, if a judge engages in bribery, we can’t dock his
pay even a penny to punish him for that action, can we?

Mr. HELLMAN. No, but you can——

Mr. GOODLATTE. No. So it doesn’t follow then. We certainly can
remove him, and I think you’d agree with us that in appropriate
circumstances should remove a judge for engaging in bribery.
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Mr. HELLMAN. Yes. And the difference lies in the reason the com-
pensation—the provision in the Constitution prohibiting the Con-
gress from diminishing compensation is in there. The reason that
is in there is to protect the independence of the judiciary, and the
specific independence that they were concerned with was independ-
ence from Congress. They didn’t want judges to be—to feel that
they had to decide cases in a way that would please Congress.

Mr. GOODLATTE. I don’t think you can make that step. I think
that if you have a judge who repeatedly and willfully constantly en-
ters outrageous, erroneous decisions, I don’t believe that the Con-
stitution would prohibit the Congress from removing that indi-
vidual from office. It is an extreme remedy, and it is a remedy that
requires considerable showing on the part of the Congress, action
by the House, and then a two-thirds vote from the Senate to effec-
tuate the removal from office.

So it is not an easy remedy to pursue. But I don’t think you can
conclude from the fact that we can’t reduce the pay of judges that
we want to remove judges from office for a variety of actions that
many of us would regard as misfeasance of office when they make
outrageously—decisions that are outrageously contrary to the Con-
stitution that we were sworn to uphold, just as they are.

Mr. HELLMAN. If I might respond briefly to that, because it actu-
ally goes both to the impeachment provision and to the jurisdiction
restricting provision. We don’t have to call it jurisdiction stripping
or court stripping, if people are bothered by that. Most of these
remedies have been proposed, but from time to time

Mr. GOODLATTE. Well, the court-stripping remedy has been used.

Mr. HELLMAN. Not the way this bill would do.

Mr. GOODLATTE. No. I agree with that.

Mr. HELLMAN. It has not been successful even though

Mr. GOODLATTE. But there is nothing in the Constitution that
draws a line between the ways in which Congress has utilized it
and the ways that this bill proposes to utilize it.

Mr. HELLMAN. Well, what I would like to suggest is this: That
the fact that bills of this kind and even impeachment have been
proposed from time to time, but have always been rejected in the
end, that’s a long history. And history creates a tradition. And I
think one of the things that Congress should be respectful of is tra-
dition, not just because it is old and has a lot of history behind it,
but because the fact that so many of your predecessors have been
tempted by bills like this, have looked at them and in the end de-
cided they didn’t want to do it. It seems to me that history should
carry some weight. Now, that’s not to say that people in the past
were right about everything, but the cumulative weight of their
judgments, it seems to me, is usually a pretty good guide.

Mr. GOODLATTE. Well, I have obviously exceeded my time as
well, and I will take note of Ms. Waters’ observation that this de-
bate could persist on and on. But I will close by saying that I fully
agree with you that we would like people to follow the full weight
of history and tradition. We had 50 State laws that prohibited the
desecration of the American flag. That history and tradition was
thrown out by the courts in disregard of that. And I think the same
thing, the same thing is very much true of what the Court’s recent




117

history of decisionmaking in this area of religious freedom has
been. And so I

Mr. BERMAN. Will the gentleman yield?

Mr. GOODLATTE. I will yield to the gentleman.

Mr. BERMAN. Well, when Justice Scalia, relying on the American
Constitution, decided that that was speech, I didn’t think it was
callous disregard.

Mr. GOODLATTE. But I will throw Justice Black back at you, who
also determined in a previous decision that he didn’t see any rea-
son why the Supreme Court should interfere with the rights of the
States to pass those laws. I am not going to take any statements
from the witness.

Mr. BERMAN. And you are head of the new technology caucus?

Mr. GOODLATTE. Absolutely. Absolutely. And you are a Member.

With that, gentleman

Mr. BACHUS. Are we going to have a second round?

Mr. GOODLATTE. I don’t think we are going to have a second
round. Is that the plan? I think the fact that we are going to have
votes in about 10 minutes dictates that we need to bring it to a
conclusion.

Mr. BAacHUS. Could we have 5 minutes on each side?

Mr. GOODLATTE. Well, why don’t we give you 2 minutes. I will
give the gentleman from Alabama 2 minutes, and if the gentlelady
f{lom California wants to take 2 minutes in response, we will do
that.

Mr. BacHUS. Thank you, and I appreciate the Chairman’s indul-
gence.

Mr. Gerhardt, you talked about you were uncomfortable with
publicly acknowledging your religious beliefs or acknowledging
God, and I understand that. But do you believe that citizens who
choose to do so, do you think they are protected by the Constitu-
tion, or do you think they are prohibited from the Constitution
from acknowledging God or from discussing their religious beliefs?

Mr. GERHARDT. Well, I think the critical thing is time and place.
The Constitution is all about allocating particular authority to par-
ticular officials and also putting limits on——

Mr. BacHUS. Well, you think citizens—there are a lot of limits
put—Dby the Constitution put on their expression of religious be-
liefs?

Mr. GERHARDT. Um

Mr. BACHUS. Do you think there are any limits on the Constitu-
tion on them expressing their-

Mr. GERHARDT. On public citizens expressing their beliefs? Well,
as long as—well, in the course of-

Mr. BAcHUS. Well, go ahead.

Mr. GERHARDT. If I understand the question correctly, I think the
answer will probably be no, because as long as they are acting

Mr. BAcHUS. You started talking about Government officials,
so—you got into what Government—and let’s talk about Govern-
ment officials. Do you think there is anything in the Constitution
that prohibits Government officials in their official positions from
acknowledging God?

Mr. GERHARDT. Again, [——

Mr. BAcHUS. Or from the free exercise of-
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Mr. GERHARDT. I think it is how you do it and what form it
takes.

Mr. BacHUs. All right. What about invoking a prayer to God ask-
ing for his assistance in a public place?

Mr. GERHARDT. Well, again, it depends on the public place.

Mr. BACHUS. Well, what if it is under their official duties? What
if they were doing it as part of their official duties? Would that vio-
late the Constitution?

Mr. GERHARDT. Well, we know that——

Mr. BAcCHUS. I in my official duties in an official session of Con-
gress pray to God and ask for his blessings. Would that be a viola-
tion of the Constitution?

Mr. GERHARDT. Well, we know that prayer, at the House of legis-
lative sessions is constitutional. It becomes much more problematic
if you are also doing that in a public school.

Mr. BAcHUS. Well, if it is—in other words, it is constitutional for
our Congressmen to do it in a session of Congress, but it is uncon-
stitutional for our schoolchildren to do it in the schools.

Mr. GERHARDT. I accept the Supreme Court doctrine on this.

Mr. BACHUS. And is that what you are saying, that that’s the law
of our land?

Mr. GERHARDT. I believe that is.

Mr. BACHUS. So we are limiting our schoolchildren and what
they can do under the Constitution, yet we, as Congressmen, can
pray to God ask for his assistance, ask for his blessings on our de-
liberations, but the same Government that allows its representa-
tives to do that prohibits schoolchildren from doing that, or school-
teachers or principals. Is that right? Is that kind of ironic to you?

Mr. GERHARDT. No.

Mr. BACHUS. It is not to you and Ms. Waters. Okay.

Mr. GERHARDT. I think the logic of the Supreme Court’s opinions
happens to be that in the school settings, the extent to which the
sort of coercive influences which can control the circumstances is
very high.

Mr. BAacHUS. Well, I mean—but, I mean, if the Constitution
grants a right, it is not up to the Supreme Court to say—to try to
find a motive, is it?

Mr. GOODLATTE. The time of the gentleman has expired.

Mr. BACHUS. Let me just—just one.

Mr. GOODLATTE. We will yield the same amount of time to Ms.
Waters when you are done.

Mr. BAacHUS. Mr. Hellman and Mr. Gerhardt, you are talking
about what the courts found and what the tradition is, and they—
prayer in the schools as a tradition from the 1700’s to 1947 when
the first decision was made which start eroding that. So that’s a
good case of history being thrown out the window; is it not? In fact,
the New and Old Testament were taught in the schools in New
York State up until right before that. I have those copies in my of-
fice, because a relative of mine was taught—the New Testament
and the Old Testament was a part of their education in the public
schools. When did that become unconstitutional? I will just close
with that.

Mr. GERHARDT. The New York State? That’s Engel v.—
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Mr. BAcHUS. When did it start violating the Constitution to have
public prayers in the schools? It was constitutional until a certain
point, right, and then it became unconstitutional.

Mr. GERHARDT. Not necessarily. I mean——

Mr. BAacHUS. You think it was unconstitutional from the start?

Mr. GERHARDT. It may have been. Let me explain. And then I
have to deal with the higher authority of my wife.

Mr. GOODLATTE. The gentleman has to catch a 7 o’clock train.

Mr. GERHARDT. And I am going to get into trouble one way or
another.

Mr. GOODLATTE. You have to catch the train.

Mr. BAcHUS. You would acknowledge the Constitution hasn’t
changed, right?

Mr. GERHARDT. Right. But with all due respect

Mr. GOODLATTE. Let the gentleman have a final answer to the
question.

Mr. GERHARDT. With all due respect, I mean, I think these are
great questions, and this is a very important line of inquiry. But
we also know the schools were segregated for decades, for a very,
very long time.

Mr. BacHUS. But the law changed. The amendments of the Con-
stitution changed.

Mr. GERHARDT. Right. I am talking about between the 14th
amendment and the time of Brown v. Board of Education, they
were segregated.

Mr. BACHUS. But——

Mr. GOODLATTE. The gentleman suspend. We will accept the an-
swer of the witness, and now I am going to recognize the gentle-
woman from California for 3 minutes.

Ms. WATERS. I yield to Professor Gerhardt.

Mr. BERMAN. I think Professor Gerhardt should be able to leave.

Ms. WATERS. Yes, to continue.

Mr. BERMAN. Well, I think he wants to catch that train. So I
think we should let him.

Ms. WATERS. Well, I would like to hear your answer if you have
got a few more minutes.

Mr. GERHARDT. Okay. But I just was going to add that the—I
think that the other development that arose, Congressman, was—
had to deal with the incorporation of the 14th amendment to the
States, and that, of course, arose as a result of the 14th amend-
ment as well. So the practice that you are talking about to some
extent predated, of course—I am not real sure it predated the 14th
amendment, but in any event it predated the time that the Su-
preme Court had considered challenges to practices like that. Once
the 14th amendment gets enacted, and once incorporation takes
place, incorporation of that amendment against the States, that is
going to allow the Court to adjudicate matters like prayer and seg-
regation.

Ms. WATERS. Thank you. On my time. This is my time. On my
time.

Mr. GERHARDT. And I apologize to the Committee. I'm sorry.

Ms. WATERS. Thank you.

Reclaiming my time. A question of any of the panelists, because
I must admit I am playing a little bit of catch-up on this. Is there
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a definition of God in the legislation, in the proposed legislation?
Definition of God?

Mr. DANNEMEYER. Well, let me just say that the Declaration of
Independence makes reference to a Creator, and when you look at
the signature on the Constitution of the United States, it makes
I(';:fgrence to God. So this legislation, 3799, does not seek to define

od.

Ms. WATERS. Well, what—what I am not clear about, and per-
haps this is even the wrong place to try and hold this discussion,
is whether this is synonymous with Allah, is it synonymous with
Jehovah, Buddha, Mohammed? I—what

Mr. DANNEMEYER. Throughout the history of Western civiliza-
tion, the word God, G-O-D, encompasses the existence of a sov-
ereign supreme being, and there are those of us who believe in the
Bible that this supreme being created the world as described in
Genesis. That’s the basis on which the Nation was founded, and
that was what we believed and taught and professed from 1789 to
1947, when the series of decisions of the U.S. Supreme Court have
really stolen that.

Ms. WATERS. Sir, I guess what we are saying is when you talk
about symbols or you define the teachings, whether it is the 10
Commandments or something else, that if it is different from the
God that someone else believes in, that that would be illegitimate—
I mean, that would be legitimate for everyone, whatever the sym-
bols are or the teachings are that—of the God that you are describ-
ing here.

Mr. DANNEMEYER. Let me respond this way, if I may. I think in
the public square, which is what we are talking about, in public
policy, we should strive, those of us who have different religious
convictions, to find a common ground. That’s why I am here. I be-
lieve the common ground historically has been the existence of God.
That’s what this fight’s all about.

Ms. WATERS. Mr. Dannemeyer, do you believe God is black?

Mr. DANNEMEYER. That’s not the question. The Bible makes very
clear that is God not a respecter of any person’s color.

Ms. WATERS. So if we had a symbol in the public square of a
black God, that would be perfectly acceptable to—for you?

Mr. DANNEMEYER. It certainly would. It certainly would.

Ms. WATERS. Okay.

Mr. BERMAN. Will the gentlelady yield?

Ms. WATERS. Yes, I will yield.

Mr. BERMAN. I mean, we really haven’t explored the article III
issues. The proponents both on the Committee and the two of you
gentlemen have talked about this exception provision. There is a
very different interpretation of article III, and I think Professor
Hellman and Gerhardt spoke about it. But where I am—what I
can’t quite put my hands on is your insistence that the acknowledg-
ment of God is divorced from a religion. I understand your quick-
ness to define, and it is interesting that you don’t choose to define
God in response to Ms. Waters’ question, but you are talking about
defining fishing.

Mr. MOORE. Wait a minute. I haven’t answered Ms. Waters yet.

Mr. BERMAN. Well, I was taking your comments about fishing
and her question about defining God. My only point was—this isn’t
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even a question. It is—I don’t have my hands on the acknowledg-
ment of God, and then all of a sudden we have a bill that applies
to school prayer, the 10 Commandments, a number of other things
which you lump into an acknowledgment of God because you know
you can’t establish religion, but looks to me like you get down the
road toward establishing a religion, or at least excluding some reli-
gions from your definition. And I just—I don’t mean this as a ques-
tion because we can go on this forever, but I just want to leave
with that observation.

Mr. MOORE. You don’t want an answer?

Mr. BERMAN. I mean someday, but not this moment.

Mr. MOORE. But not here. Is that what you are saying?

Mr. BERMAN. Here is fine. Now is the problem.

Mr. MoOORE. The God—did I misunderstand? I can answer? I
can’t?

Mr. GOODLATTE. I think the time has expired.

Mr. MOORE. Okay.

Mr. GOODLATTE. I would like to thank the witnesses for their tes-
timony. The Subcommittee very much appreciates their contribu-
tion.

This concludes the legislative hearing on H.R. 3799, the Con-
stitution Restoration Act of 2004. The record will remain open for
1 week. Thank you for your cooperation. The Subcommittee stands
adjourned.

[Whereupon, at 6:30 p.m., the Subcommittee was adjourned.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE HOWARD L. BERMAN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA, AND RANKING MEMBER, SUB-
COMMITTEE ON COURTS, THE INTERNET, AND INTELLECTUAL PROPERTY

Mr. Chairman,

I'm not sure whether the greater irony is that this bill is called the Constitution
Restoration Act, when it does the opposite of restoring the Constitution’s integrity,
or that this hearing is taking place days before the Jewish High Holidays, a time
in which Jews spend days reciting prayers replete with acknowledgements of God
and His sovereignty.

America was founded by those attempting to escape religious persecution. The pil-
grims set forth to a new continent in the hope of establishing what was at the time
a radical idea, a society free from the tyranny of religious discrimination. This tradi-
tion led the framers of the First Amendment to our Constitution to insist on the
principle of separation of church and state. They enshrined in our founding docu-
ment the twin pillars of our country’s policy toward religion: a commitment to allow
freedom of religious expression, and a rejection of the state’s establishment of reli-
gion. They entrusted our courts with the ability to differentiate between the two.

H.R. 3799 is a reactionary piece of legislation. It is born out of an attempt to po-
liticize recent decisions of the Supreme Court and lower federal courts. And the
most egregious part: H.R. 3799 would seemingly make it an impeachable offense for
a federal Judge to decide that H.R. 3799 violates the U.S. Constitution.

This bill attempts to circumvent the only available process for legislators to re-
verse the effects of judicial decisions concerning the Constitution. That process is
called a constitutional amendment, and the framers deliberately made it difficult to
achieve because they did not want legislators repeatedly tinkering with the founding
document. Supporters of this bill have repeatedly promoted the concept of court
stripping in an effort to give legislators the power to take decisions out of the hands
of judges, an approach that is thoroughly at odds with what the framers of the Con-
stitution intended.

I am surprised that, in an age when we are trying to eradicate the Taliban, a
group that infused a fundamentalist interpretation of their religion into every aspect
of public life, we are here, now, talking about removing federal judicial oversight
in some religion cases. The Constitution created the most delicate balance between
the branches of government. By giving Congress power to overturn the judiciary’s
core function of constitutional interpretation, this bill would fundamentally alter
that constitutional balance.

This bill is not about freedom of expression, as some might proclaim. It is a mock-
ery of what our founders considered to be an integral part of our system of govern-
ment—the separation of powers and the system of checks and balances between the
branches of government. Are we to chain the hands of the judicial branch of the fed-
eral government so that they merely serve as a rubber-stamp for the political mores
of the moment?

Ironically, while supporters of H.R. 3799 seek to assert greater congressional con-
trol over review of the laws it passes, making state courts the primary avenue for
challenges to federal legislation actually erodes Congress’ control over judicial re-
view. Unlike with the federal judiciary, Congress has no impeachment power over
state judges or authority to regulate state courts, and the Senate has no power to
advise and consent in their selection.

And speaking of our framers, are we now to question the influence foreign law
played in the development of the Constitution? And what about the usage of foreign
law in decisions that the sponsors presumably likes? As Professor Gerhardt states
in his written testimony, If this bill were law in 1986, then the majority in the Bow-
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ers v. Hardwick case presumably would have been subject to impeachment for their
reliance on the traditions of Western civilization and the Judeo-Christian tradition.

The attack on usage of foreign law is said to be a way to clamp down on unaccept-
able judicial activism. But the opposition to judicial activism is selective, limited to
a specific type of decision with which the sponsor disagrees. The sponsors are con-
tent to allow other examples of judicial activism to pass unchallenged. For example,
of relevance to this subcommittee, but not at all addressed in the bill, is the judicial
activism evident in the Florida Prepaid cases. In those cases, the Supreme Court
based its decisions not on the text of the Constitution, but rather on “fundamental
postulates” that directly contradict the actual language of the 11th amendment. Ap-
parently the sponsors of this bill are only opposed to judicial activism when it runs
counter to their political ideology.

This legislation would give Congress the power that our founding fathers specifi-
cally intended to deny the political branches—namely, the power to ensure that ju-
dicial decisions are held hostage to prevailing political sentiment in the country.
That is not the role the founding fathers intended for Congress or the independent
federal judiciary. That Congress would threaten to impeach federal judges because
of the substance of their constitutional decisions is itself an abuse of power and one
which our system of government cannot tolerate.

I urge my colleagues to reject this bill in its entirety.

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, AND RANKING MEMBER, COMMITTEE
ON THE JUDICIARY

This legislation is merely the latest Republican political assault on our inde-
pendent federal judiciary. The bill is unconstitutional, undermines our system of gov-
ernment, is unnecessary, and is hypocritical. It is a Republican tactic to avoid debat-
ing issues of real importance during an election: the economy, jobs, domestic security,
and health care.

Just a few months ago, we passed a bill stripping federal courts from reviewing
challenges to the 1996 Defense of Marriage Act. In two days, we will vote on wheth-
er to strip courts from hearing challenges to the pledge of allegiance. Today, we are
considering legislation that furthers alienates federal courts from issues that are im-
portant to right-wing conservatives: affirmations of God and foreign legal judgments.
Like the other two bills, this has no chance of becoming law, so why are we here?
Because the Republican leadership does not like to talk about its deficit-raising tax
cuts or its intelligence failures or its backstabbing of American workers in a close
election year. Also, it wants to coddle its right-wing, extremist base.

I could not be more certain of how unconstitutional this legislation is. Separation
of powers prevents Congress from managing the deliberations of the judicial branch,
yet this proposal would prevent the judiciary from enforcing the Constitution and en-
suring separation of church and state.

The legislation also undermines the supremacy of federal law as governed by arti-
cle VI of the Constitution. By preventing federal courts from reviewing certain cases,
the bill serves to weaken and divide our Nation. If supporters of H.R. 3799 had their
way, our schools would never have become integrated because the federal courts
should not have “interfered” in state matters during the civil rights era. Ultimately,
iche bill would result in fifty different state court interpretations of constitutional

aw.

The legislation goes even further in this radical direction by being retroactive.
State courts would not be bound to related federal court that may have been issued
prior to enactment.

This is why anti-liberal thinkers such as former-Attorney General William French
Smith and former Rep. Bob Barr have written in opposition to these extreme, anti-
American initiatives.

It is also unheard of to state that a specific act is impeachable. Never before has
Congress statutorily deemed certain acts to be impeachable. If we start down this
road, it is only a matter of time before it will be a statutorily impeachable offense
to mislead the American people into war and to use that war to line the pocketbooks
of friends and political contributors. Decisions about impeachment should be made
on a case-by-case basis by Congress, and hopefully only rarely.

I have to admit that all this back and forth on federalization has me a little con-
fused. Last week, Republicans moved a bill that subjects lawyers in state lawsuits
to federal sanctions. Every year, they move tort reform legislation that moves class
action cases into federal court. Finally, they made it a federal offense for a doctor
to comply with a woman’s right to choose. Perhaps if my colleagues on the other side
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could provide a list of which issues should be federal and which should be left to
the states, I could follow along better in the future.

SUPPLEMENTAL PREPARED STATEMENT OF ROY S. MOORE

The Constitution Restoration Act of 2004 (H.R. 3799) (CRA) exempts from federal
courts cases brought over a public official’s or element’s public “acknowledgment of
God as the sovereign source of law, liberty or government.” During the course of my
testimony before this honorable subcommittee, I did not have an opportunity to an-
swer a question asked by a subcommittee member who wanted to know whether
“God” was defined in the CRA, or, as the subcommittee member put it, “Which God
is this legislation referring to?”

The answer is so obvious it forces one to wonder about the real purpose for ask-
ing. There can be no doubt as to which God the legislation must be referring to
when it discusses acknowledgments of God as “the sovereign source of law, liberty,
and government” because a basic knowledge of America’s history and of our Found-
ers’ innumerable acknowledgments of the same God reveals that the God America
always acknowledges is the God of the Holy Scriptures.

The brave pioneers who in 1620 landed at Plymouth Rock bound themselves to
a governing compact before departing from the Mayflower onto dry land “[h]aving
undertaken for the Glory of God and Advancement of the Christian Faith, and the
Honour of our King and Country, a voyage to plant the first colony in the northern
Parts of Virginia. . . .”1 The Fundamental Orders of Connecticut of 1639, the first
permanent governing document of that colony, summarized its purpose stating that,
“where a people are gathered together the word of God requires that to maintain
the peace and union of such a people there should be an orderly and decent Govern-
ment established according to God, to order and dispose of the affairs of the people
at all seasons as occasion shall require. . . .” The Declaration of Independence ex-
pressly relies upon the “Laws of Nature and of Nature’s God” 2 as self-evident proof
for its claims, and after several references to God, appeals to the “Supreme Judge
of the World for the Rectitude of our Intentions.” The Continental Congress, on No-
vember 1, 1777, declared a day of national thanksgiving even in the midst of the
war for independence because they believed “it is the indispensable Duty of all Men
to adore the superintending Providence of Almighty God; to acknowledge with Grati-
tude their Obligation to him for benefits received, and to implore such further Bless-
ings as they stand in Need of. . . .” Our sixth President of the United States, John
Quincy Adams, on the anniversary of the Declaration of Independence in 1837,
noted that “the Declaration of Independence first organized the social compact on
the foundation of the Redeemer’s mission upon earth [and] laid the corner stone of
human government upon the first precepts of Christianity.”3 In his Thanksgiving
Day proclamation of October 3, 1863, President Abraham Lincoln noted the many
blessings that had been bestowed upon this country even in the midst of the Civil
War and acknowledged that “[t]hey are the gracious gifts of the Most High God,
who, while dealing with us in anger for our sins, hath nevertheless remembered
mercy.” In 1931, the United States Supreme Court observed that “[wle are a Chris-
tian people, according to one another the equal right of religious freedom, and ac-
knowledging with reverence the duty of obedience to the will of God.”4 I cited some
other examples in my original written statement to this subcommittee and there are
a myriad of others throughout the history of this country and in the present day.

In short, there never has been a question as to “which God” the people of this
country have recognized as the source of our law, liberty, and government. When
Congress sang “God Bless America” on the steps of the Capitol Building on Sep-
tember 11, 2001, no member balked because they were concerned about “which
God.” When Congress recites the Pledge of Allegiance, there is no question raised
as to “which God” our nation is under. Our official national motto, “In God We
Trust,” is not footnoted with a question about “which God.” When presidents or

dl Our Nation’s Archive: The History of the United States in Documents 46 (Bruun & Crosby
eds. 1999).

2Sir William Blackstone in his Commentaries on the Law of England, the definitive legal com-
mentary of the late Eighteenth Century and heavily relied upon by the Founders, described the
“law of nature” as originating from God: “The doctrines thus delivered [by divine revelation] we
call the revealed or divine law, and they are to be found only in the holy scriptures. These pre-
cepts, when revealed, are found upon comparison to be really a part of the original law of na-
ture, as they tend in all their consequences to man’s felicity.” I Blackstone Commentaries 42
(Univ. of Chi. Facs. ed. 1765).

3William J. Federer, America’s God and Country 18 (1996).

4 United States v. Macintosh, 283 U.S. 605, 625 (1931) (citation omitted).
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would-be presidents conclude their speeches or addresses with “God bless America,”
no one objects because they are concerned about “which God” is being invoked.

A person shrinks from the idea that there is one God who should be acknowledged
above others when he or she does not want to acknowledge that there is any author-
ity higher than himself or herself. In his Bill for Religious Freedom, Thomas Jeffer-
son speaks of “fallible and uninspired men” who have “established and maintained
false religions over the greatest part of the world, and through all time.”5 The com-
mon characteristic among false religions is the installation of man as the ultimate
determiner of right and wrong. Have we become like those “fallible and uninspired
men”?

When we refuse to acknowledge the God Whom our forefathers recognized, the
only God Who gives freedom of conscience to man, we reject the founding principle
of the First Amendment and enshrine the message of totalitarian regimes through-
out time: that man is god and will save us from ourselves. Indeed, this nation spe-
cifically placed the phrase “under God” in the Pledge of Allegiance to contrast us
with the atheism of such regimes.¢ The public acknowledgment of God has been a
part of this country from its inception. We must preserve this right before the fed-
eral courts completely take it away.

5 Documents of American History 125 (Henry Steele Commager, ed., 6th ed. 1973).

6“At this moment of our history the principles underlying our American Government and the
American way of life are under attack by a system whose philosophy is at direct odds with our
own. Our American Government is founded on the concept of the individuality and the dignity
of the human being. Underlying this concept is the belief that the human person is important
because he was created by God and endowed by Him with certain inalienable rights which no
civil authority may usurp. The inclusion of God in our pledge therefore would further acknowl-
edge the dependence of our people and our Government upon the moral directions of the Cre-
ator. At the same time it would serve to deny the atheistic and materialistic concepts of com-
munism with its attendant subservience of the individual.” H.R. 1693, 83rd Cong., 2nd Sess.
(1954).
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September 27, 2004

The Honorable Lamar Smith, R.-Texas, and Howard Berman, D.-Calif ;
Subcommittee on Courts, the Internet, and Intellectual Property

House Judiciary Committee

U.S. House of Representatives

Washington, D.C. 20510

Dear Representatives Smith and Berman:

Tam writing to suppl, 1t the written stat 1t I submitted to your Syt littee for its
September 13" hearing on the proposed “Constitution Restoration Act 0f2004.” Tregret Icould
not stay for the entire duration of the hearing, but hope that through this letter I can provide
some useful comments on important questions posed by this bill.

1. Constitutional Precedents of Article IIL Courts Have the Status of Constitutional Law,

More than once during your Subcommiittee’s hearing, the assertion was made that only the
Constitution and not the United States Supreme Court’s Interpretations of it constitute
constitutional law. With all due respect, [ believe this comment misstates a basic fact about
American constitutional law. The Constitution is not the only component of constitutional law.
Of course, the Constitution is the fundamental ingredient of constitutional law, but it is not, nor
has it ever been, the only ingredient. The Supreme Court’s constitutional precedents are ancther
important component of constitutional law. And this has been true from the inception of the
Republic.

A number of authoritative sources establish that the Court’s constitutional precedents have
the status of constitutional law. For instance, the Framers were quite familiar with the
hierarchical relationship among courts. In both the British and early American judicial systems,
inferior courts were bound by the precedents of superior courts. The Framers recognized further
that in constitutional adjudication Supreme Court precedents are binding on inferior courts and
the parties unless or until they have been formally overturned by constitutional amendment or by
the Supreme Court itself.

Moreover, as I stated repeatedly in our hearing, the structure of the Constitution plainly
accords constitutional precedents the status of constitutional law. Itisa plain (and widely

Chartered 1693
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accepted) inference from the constitutional design that there is no way to undo a constitutional
precedent of the Supreme Court except through constitutionally permissible means. These
include constitutional amendments and the Court’s subsequent decisions. The Congress has no
legislative power whatsoever to displace, or dilute, the constitutional precedents of Article I
courts, including the United States Supreme Coust,

It is also clear from the constitutional structure that if the Supreme Court’s opinions were
not law, then the rule of law ceases to have any meaning in our society. In his opening
statement, Congressman Smith spoke eloquently about the nation’s commitment to the rule of
law. The critical questions before the Subcommittee are what the rule of law entails and
requires. From the outset of our Republic, the rule of law has included Supreme Court
precedent, even precedents with which state and national political leaders disagree. If this were
not the case, then we really would be left in circumstances not unlike 1776. 1776 was of course
a critical time in our history, not the least of which was because we had no Constitution in 1776.
By 1787, our forefathers whom we now call the Framers recognized the pressing need for a
federal constitution. They further recognized that this Constitution needed to provide for “one
Supreme Court.” From personal experience, they determined that the absence of a Suprems
Court under the Articles of Confederation precluded ensuring finality and uniformity in
interpreting and enforcing federal law, The Framers also recognized that a defect in the Articles
as well as the original Constitution was that they lacked a Bill of Rights. So, they added a Bill
of Rights, and by the early 1790s we had a much different legal framework than the one that
existed in 1776. Consequently, it is a mistake to read Article [T against the background of
1776. We must read Asticle IIT (and understand the power of judicial review) against the
backdrop of the circurnstances that gave rise to the Constitution’s initial drafting and ratification
and to the subsequent ratifications of each of its amendments. Once we take this bigger picture
info consideration, it is clear why Justice Oliver Wendell Holmes is surely correct when he
observed that the Union might not have lasted without the Court’s having the power to declare
the laws of the several states unconstitutional.

If Congress had the power to simply evade judicial review of the constitutionality of its
laws by the power to regulate federal jurisdiction, judicial review cease to matter. Congress
could simply remove all federal jurisdiction over every law it passed and thus could leave
citizens without the protections of Article III courts, particularly the Supreme Court, and the
need for those courts to ensure States” compliance with the federal Constitution. Moreover, the
claim of unlimited congressional power to regulate federal Jurisdiction would support undoing
all Supreme Court precedents with which the majority party in the Congress disagrees. Today
these might be Free Exercise and Establishment Clause decisions, but they could just as easily
be laws removing all federal jurisdiction over challenges to state election laws or to state and
local property laws.

Historical practices further support the simple but profound fact that the Supreme Comt’s
constitutional opinions may only be displaced through amendments or the Court’s change of
mind. From the outset of the Republic, political leaders have tumed not to jurisdictional
regulations but rather to the amendment process to undo judicial opinions with which they have
disagreed. For instance, shortly after ratification the Supreme Court ruled in Chisholm v.

Chartered 1693
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Georgia that the states may be held liable for damages in a diversity case filed in Article II[
court. The opinion provoked considerable criticism. But no one opted for the easier method of
merely removing all federal jurisdiction over claims against States. It was widely recognized
that the decision could only be overturned by an amendment or convincing the Court of its error.
Hence, the procedures for amendment set forth in Article V were followed, and today the 11*
amendment remains the first of our amendments directly overturning an opinion of the Court,

2. The Danger of Restricting Judicial Discretion to Determine the Sources on Which to

Rest its Rulings. Both Professor Hellman and I suggested that one of the problematic provisions
of the Constitution Restoration Act of 2004 is its provision declaring a judge’s reliance on
foreign law in interpreting the Constitution as an impeachable offense. I will not reiterate here
what I said in the hearing, but only wish to add three brief clarifications for the record. First, [
have not argued that reliance on foreign law in interpreting the Constitution is absolutely
appropriate. I suggested (again following a conventional line of reasoning) that a core function
of Article Il judges and justices is to say what the law is and that this function includes the
discretion to determine the relevant sources or bases for their judgments.

Second, references to foreign law in constitutional adjudication are nearly very few ard far
between. The few justices who made such references explained why they regarded it as
pertinent, even though in doing so they acknowledged giving very little, if any, weight to it
whatsoever. Their reliance was, as I said at the hearing, de minimis. Thus, in assessing the
constitutionality of this Act, one has to wonder both whether and why de minimis ~ or
inconsequential - reliance on foreign law constitutes grounds for impeachment and remova,. A
plain reading of the pertinent language of the Act suggests that merely one instance of reliance,
or reference, is enough to constitute an impeachable offense. Yet, I know of no source of
constitutional meaning that would support removing a judge or justice for an inconsequential
reference to foreign law just once, particularly when the Jjudge or justice has acknowledged that
the foreign law in question made little or no difference to the outcome of the case whatsoever.
The Constitution Restoration Act apparently seeks to impose strict liability for a particular
judicial statement (perhaps even in a footnote), even though, as far as I can tell, it has been made
in the course of an Article III judge's discharge of his core function. Judicial independence
means nothing if it does not allow for judges and justices to decide for themselves how to
prioritize the sources on which they rely in deciding constitutional cases.

Third, the burden in an impeachment proceeding is not on the accused to explain why he
did what he did. The burden in impeact pr dings is on the to explain why and
how the accused’s conduct constitutes an impeachable offense. Ci quently, the burden is on
the Act’s proponents to meet this burden, They need to explain, at the very least, why
impeachment and removal of the majorities in Bowers and Lawrence is justified by their
reference to the Judeo-Christian tradition and Westem civilization.

T'would be very surprised if this burden could ever be met. Sources uniformly support
judicial independence as a constitutional ideal. Judicial independence allows judges and
justices the requisite freedom from political retaliation to determine (and to prioritize) the
sources on which they may rest their constitutional judgments,
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Moreover, the Congress may not dictate to Jjudges and justices how, or on what sources,
they may base their decisions. Nor may Congress, for that matter, require the justices and
judges to write opinions in every case. Consequently, one anomalous result of this Act would
be not to force judges and justices to forego referring to certain sources but rather to forega
acknowledging a line of reasoning or reference to a source of meaning whose authoritativeness
has been questioned by some members of the Congress. This Act, in other words, would not
keep judges and justices from ever relying on a source such as foreign law, even rarely; it would
motivate judges and justices simply not to disclose it. Usually, judges and justices refrain from
making such references for a very good reason — they are not likely to be persuasive. Until now,
the need for justices to state persuasively the bases for their opinions has been one of the most
significant checks on judicial abuse, for it keeps them within certain bounds — in particular,
relying on sources and making arguments that are widely accepted in the legal community.

3. Frustration with the Supreme Court js Not a Legitimate Objective. In our September

13" hearing, a few Subcommittee members expressed frustration with the Supreme Court’s free
exercise and establishment jurisprudence. While L appreciate the frustration, it does not
constitute a legitimate objective for a congressional enactment, The Fifth Amendment Due
Process Clause requires every congressional enactment must have, at the very least, a legitimate
objective. The problem with the Constitution Restoration Act of 2004 is that a primary
objective is to deprive the Court of the means with which to preclude judicial and congressional
non-compliance with its Free Exercise and Establishment Clause decisions. This objective is
plainly unconstitational. Members of Congress may try to get ratification for a constitutional
amendment overtuming these decisions, or they may go back to the Court to urge it to adopt
their contrary view of the scope of the Free Exercise and Establishment Clauses, (They may
also urge the President and senators to approve judges and justices with different attitudes
toward the First Amendment). But there is no third altemative — they may not pass a law
overturning these constitutional judgments.

Ttrust these clarifications are helpful. 1 appreciate the privilege of appearing before ycu on
September 13*, If I can ever be of any other service, please do not hesitate to contact me.

Very truly yours,

Michael J. Gerhardt

Arthur B. Hanson Professor of Law,
William & Mary Law School
(804)370-9882 (phone)

mjgerh@wm.edu (Email)
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