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NATIVE HAWAITAN RECOGNITION

TUESDAY, FEBRUARY 25, 2003

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.
The committee met, pursuant to notice, at 9:36 a.m. in room 485,
Senate Russell Building, Hon. Daniel K. Inouye (vice chairman of
the committee) presiding.
Present: Senators Inouye, Akaka, Campbell, and Murkowski.

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWALII, VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

Senator INOUYE. The Committee on Indian Affairs meets this
morning to receive testimony on S. 344, a bill expressing the policy
of the United States regarding the United States relationship with
Native Hawaiians and to provide a process for the recognition by
the United States of the Native Hawaiian governing entity, and for
other purposes.

This measure, S. 344, was introduced by Senator Daniel Akaka
on February 12, 2003, and was referred to this committee. It is my
honor to serve as an original cosponsor of this measure.

[Text of S. 344 follows:]
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108111 CONGRESS
1ST SESSION S. 344

Expressing the policy of the United States regarding the United States
relationship with Native Hawailans and to provide a process for the
recognition by the United States of the Native Ilawaiian governing
entity, and for other purposes.

IN THE SENATE OF THE UNITED STATES

FEBRUARY 11, 2003
Mr. AKAKA (for himself and Mr. INOUYE) introduced the following bill; which
was read twice and referred to the Committee on Indian Affairs

A BILL

Expressing the policy of the United States regarding the
United States relationship with Native Hawaiians and
to provide a process for the recognition by the United
States of the Native Hawaiian governing entity, and
for other purposes.

Be it enacted by the Senate and House of Representa-
twves of the United States of America in Congress assembled,
SECTION 1. FINDINGS.

Congress makes the following findings:

(1) The Constitution vests Congress with the

authority to address the conditions of the indige-
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(2) Native Hawaiians, the native people of the
IMawaiian archipelago which is now part of the
United States, are indigenous, native people of the
United States.

(3) The United States has a special trust rela-
tionship to promote the welfare of the native people
of the United States, including Native Hawaiians.

(4) Under the treaty making power of the
United States, Congress exercised its constitutional
authority to confirm a treaty between the United
States and the government that represented the Ha-
wailan people, and from 1826 until 1893, the United
States recognized the independence of the Kingdom
of Hawaii, extended full diplomatic recognition to
the Hawaiian Government, and entered into treaties
and conventions with the Hawaiian monarchs to gov-
ern commeree and navigation in 1826, 1842 1849,
1875, and 1887.

(5) Pursuant to the provisions of the Hawaiian
Homes Commission Act, 1920 (42 Stat. 108, chap-
ter 42), the United States set aside 203,500 acres
of land in the Federal territory that later became
the State of Hawaii to address the conditions of Na-

tive Hawanans.

*S 344 IS
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(6) By setting aside 203,500 acres of land for
Native Hawaiian homesteads and farms, the Act as-
sists the Native Hawaiian community in maintaining
distinet native settlements throughout the State of
awaii.

(7) Approximately 6,800 Native IHawaiian les-
sees and their family members reside on IMawaiian
Home Lands and approximately 18,000 Native IHa-
wailans who are eligible to reside on the Home
Lands are on a waiting list to receive assignments
of land.

(8) In 1959, as part of the compact admitting
Hawaii into the United States, Congress established
the Ceded Liands Trust for 5 purposes, 1 of which
is the betterment of the conditions of Native Hawai-
ians. Such trust consists of approximately 1,800,000
acres of land, submerged lands, and the revenues de-
rived from such lands, the assets of which have
never been completely inventoried or segregated.

(9) Throughout the years, Native Hawaiians
have repeatedly sought access to the Ceded Lands
Trust and its resources and revenues in order to es-
tablish and maintain native settlements and distinet

native communities throughout the State.

*S 344 IS
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(10) The Hawaiian Home Lands and the Ceded
Lands provide an important foundation for the abil-
ity of the Native Hawaiian community to maintain
the practice of Native Hawaiian culture, language,
and traditions, and for the survival of the Native
Hawaiian people.

(11) Native Hawaiians have maintained other
distinetly native areas in Hawaii.

(12) On November 23, 1993, Public Law 103-
150 (107 Stat. 1510) (commonly known as the Apol-
ogy Resolution) was enacted into law, extending an
apology on behalf of the United States to the Native
people of Hawaii for the United States role in the
overthrow of the Kingdom of Hawaii.

(13) The Apology Resolution acknowledges that
the overthrow of the Kingdom of Hawail oceurred
with the active participation of agents and ecitizens
of the United States and further acknowledges that
the Native Hawaiian people never directly relin-
quished their claims to their inherent sovereignty as
a people over their national lands to the United
States, either through their monarchy or through a
plebiscite or referendum.

(14) The Apology Resolution expresses the com-

mitment of Congress and the President to acknowl-

*S 344 IS
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edge the ramifications of the overthrow of the King-
dom of Hawaii and to support reconciliation efforts
between the United States and Native IHawaiians;
and to have Congress and the President, through the
President’s designated officials, consult with Native
Hawaiians on the reconciliation process as called for
under the Apology Resolution.

(15) Despite the overthrow of the Hawaiian
Government, Native Hawaiians have continued to
maintain their separate identity as a distinet native
community through the formation of cultural, social,
and political institutions, and to give expression to
their rights as native people to self-determination
and self-governance as evidenced through their par-
ticipation in the Office of Hawaiian Affairs.

(16) Native Hawaiians also give expression to
their rights as native people to self-determination
and self-governance through the provision of govern-
mental services to Native Hawaiians, including the
provision of health care services, educational pro-
grams, employment and training programs, chil-
dren’s serviees, conservation programs, fish and
wildlife protection, agricultural programs, native lan-
guage immersion programs and native language im-

mersion schools from kindergarten through high

*S 344 IS
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school, as well as college and master’s degree pro-
grams in native language immersion instruction, and
traditional justice programs, and by continuing their
efforts to enhance Native IMawaiian self-determina-
tion and local control.

(17) Native IHawaiians are actively engaged in
Native Hawaiian cultural practices, traditional agri-
cultural methods, fishing and subsistence practices,
maintenance of cultural use areas and sacred sites,
protection of burial sites, and the exercise of their
traditional rights to gather medicinal plants and
herbs, and food sources.

(18) The Native Hawaiian people wish to pre-
serve, develop, and transmit to future Native Hawai-
ian generations their ancestral lands and Native ITa-
waiian political and cultural identity in accordance
with their traditions, beliefs, customs and practices,
language, and social and political institutions, and to
achieve greater self-determination over their own af-
fairs.

(19) This Act provides for a process within the
framework of Federal law for the Native IHawaiian
people to exercise their inherent rights as a distinet
aboriginal, indigenous, native community to reorga-

nize a Native Hawaiian governing entity for the pur-

*S 344 IS
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pose of giving expression to their rights as native

people to self-determination and self-governance.

(20) The United States has declared that—

(A) the United States has a special respon-
sibility for the welfare of the native peoples of
the United States, including Native Hawaiians;

(B) Congress has identified Native Hawai-
lans as a distinet indigenous group within the
scope of its Indian affairs power, and has en-
acted dozens of statutes on their behalf pursu-
ant to its recognized trust responsibility; and

(C) Congress has also delegated broad au-
thority to administer a portion of the Federal
trust responsibility to the State of Hawaii.

(21) The United States has recognized and re-

affirmed the special trust relationship with the Na-

tive Hawaiian people through the enactment of the

Act entitled “An Act to provide for the admission of

the

State of Hawaii into the Union”, approved

March 18, 1959 (Public Law 86-3; 73 Stat. 4) by—

*S 344 IS

(A) ceding to the State of Hawaii title to
the public lands formerly held by the United
States, and mandating that those lands be held

in public trust for 5 purposes, one of which is
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for the betterment of the conditions of Native
Hawaiians; and

(B) transferring the United States respon-

sibility for the administration of the Hawaiian
Home Lands to the State of Hawaii, but retain-
ing the authority to enforce the trust, including
the exclusive right of the United States to con-
sent to any actions affecting the lands which
comprise the corpus of the trust and any
amendments to the Hawaiian Homes Commis-
sion Act, 1920 (42 Stat. 108, chapter 42) that
are enacted by the legislature of the State of
Hawaii affecting the beneficiaries under the
Act.

(22) The United States continually has recog-

nized and reaffirmed that—

*S 344 IS

(A) Native Hawaiians have a cultural, his-
torie, and land-based link to the aboriginal, na-
tive people who exercised sovereignty over the
Hawaiian Islands;

(B) Native Hawaiians have never relin-
quished their claims to sovereignty or their sov-
ereign lands;

(C) the United States extends services to

Native Hawaiians because of their unique sta-
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tus as the aboriginal, native people of a once
sovereign nation with whom the United States
has a political and legal relationship; and

(D) the speecial trust relationship of Amer-
ican Indians, Alaska Natives, and Native Ha-
wailans to the United States arises out of their
status as aboriginal, indigenous, native people

of the United States.

SEC. 2. DEFINITIONS.

In this Act:

(1) ABORIGINAL, INDIGENOUS, NATIVE PEO-
PLE.—The term “aboriginal, indigenous, native peo-
ple” means those people whom Congress has recog-
nized as the original inhabitants of the lands and
who exercised sovereignty prior to European contact
in the areas that later became part of the United
States.

(2) APOLOGY RESOLUTION.—The term ‘“‘Apol-
ogy Resolution” means Public Law 103-150 (107
Stat. 1510), a joint resolution extending an apology
to Native Hawaiians on behalf of the United States
for the participation of agents of the United States
in the January 17, 1893, overthrow of the Kingdom

of Hawaii.

*S 344 IS
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(3) CEDED LANDS.—The term “ceded lands”

means those lands which were ceded to the United
States by the Republic of Hawaii under the Joint
Resolution to provide for annexing the Hawaiian Is-
lands to the United States of July 7, 1898 (30 Stat.
750), and which were later transferred to the State
of Hawaii in the Act entitled “An Act to provide for
the admission of the State of IHawaii into the
Union” approved March 18, 1959 (Public Law 86—
3.

b

73 Stat. 4).

The term

(4) INDIGENOUS, NATIVE PEOPLE.
“indigenous, native people” means the lineal de-
secendants of the aboriginal, indigenous, native peo-
ple of the United States.

(5) INTERAGENCY COORDINATING GROUP.—The
term “Interagency Coordinating Group” means the
Native IHawaiian Interagency Coordinating Group
established under section 5.

(6) NATIVE HAWAIIAN.—

(A) Prior to the recognition by the United

States of the Native Hawaiian governing entity,

the term “Native Hawaiian” means the indige-

nous, native people of IMTawaii who are the di-

rect lineal descendants of the aboriginal, indige-

nous, native people who resided in the islands

*S 344 IS
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that now comprise the State of Hawaii on or
before January 1, 1893, and who occupied and
exercised sovereignty in the Hawaiian archipel-
ago, including the area that now constitutes the
State of Hawaii, and includes all Native Hawai-
ians who were eligible in 1921 for the programs
authorized by the Hawaiian Homes Commission
Act (42 Stat. 108, chapter 42) and their lineal
descendants.

(B) TFollowing the recognition by the
United States of the Native Hawaiian govern-
ing entity, the term ‘“Native Hawaiian” shall
have the meaning given to such term in the or-
ganic governing documents of the Native Ha-
wailan governing entity.

(7) NATIVE TIAWAITAN GOVERNING ENTITY.—

term  “Native IMawaiian governing entity”’

means the governing entity organized by the Native

Hawaiian people.

(8) SECRETARY.—The term ‘“‘Secretary’” means

the Secretary of the Interior.

SEC. 3. UNITED STATES POLICY AND PURPOSE.

(a) PoLicy.—The United States reaffirms that—

*S 344 IS
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(1) Native Hawaiians are a unique and distinet,

indigenous, native people, with whom the United

States has a political and legal relationship;

(2) the United States has a special trust rela-

tionship to promote the welfare of Native Hawaiians;

(3) Congress possesses the authority under the

Constitution to enact legislation to address the con-

ditions of Native Hawaiians and has exercised this

authority through the enactment of—

*S 344 IS

(A) the Hawaiian Homes Commission Act,
1920 (42 Stat. 108, chapter 42);

(B) the Act entitled “An Act to provide for
the admission of the State of Hawaii into the
Union”, approved March 18, 1959 (Public Law
86—3; 73 Stat. 4); and

(C) more than 150 other Federal laws ad-
dressing the conditions of Native Hawaiians;

(4) Native Hawaiians have—

(A) an inherent right to autonomy in their
internal affairs;

(B) an inherent right of self-determination
and self-governance; and

(C) the right to reorganize a Native Ha-

wailan governing entity; and
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(5) the United States shall continue to engage
in a process of reconciliation and political relations
with the Native Hawaiian people.

(b) PURPOSE.—It is the intent of Congress that the
purpose of this Act is to provide a process for the recogni-
tion by the United States of a Native Hawaiian governing
entity for purposes of continuing a government-to-govern-
ment relationship.

SEC. 4. ESTABLISHMENT OF THE UNITED STATES OFFICE
FOR NATIVE HAWAITAN RELATIONS.

There is established within the

(a) IN GENERAL.
Office of the Secretary the United States Office for Native
ITawaiian Relations.

(b) DuTies orF THE OFFICE.—The United States Of-

fice for Native Hawaiian Relations shall—

(1) effectuate and coordinate the trust relation-
ship between the Native IHawaiian people and the
United States, and upon the recognition of the Na-
tive Hawaiian governing entity by the United States,
between the Native IMawaiian governing entity and
the United States through the Secretary, and with
all other Federal agencies;

(2) continue the process of reconciliation with
the Native Hawaiian people, and upon the recogni-

tion of the Native IHawaiian governing entity by the

*S 344 IS
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United States, continue the process of reconciliation
with the Native IHawaiian governing entity;

(3) fully integrate the principle and practice of
meaningful, regular, and appropriate consultation
with the Native Hawaiian governing entity by pro-
viding timely notice to, and consulting with the Na-
tive IHawaiian people and the Native Hawaiian gov-
erning entity prior to taking any actions that may
have the potential to significantly affect Native I1a-
wailan resources, rights, or lands;

(4) consult with the Interagency Coordinating
aroup, other Federal agencies, and with relevant
agencies of the State of Hawaii on policies, prac-
tices, and proposed actions affecting Native Hawai-
ian resources, rights, or lands; and

(5) prepare and submit to the Committee on
Indian Affairs and the Committee on Energy and
Natural Resources of the Senate, and the Committee
on Resources of the House of Representatives an an-
nual report detailing the activities of the Interagency
Coordinating Group that are undertaken with re-
spect to the continuing process of reconciliation and
to effect meaningful consultation with the Native
Hawaiian governing entity and providing rec-

ommendations for any necessary changes to existing

*S 344 IS
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Federal statutes or regulations promulgated under

the authority of Federal law.

SEC. 5. NATIVE HAWAIIAN INTERAGENCY COORDINATING
GROUP.

(a) ESTABLISHMENT.—In recognition of the fact that
Federal programs authorized to address the conditions of
Native Hawaiians are largely administered by Federal
agencies other than the Department of the Interior, there
is established an interagency coordinating group to be
known as the “Native Hawaiian Interagency Coordinating
Group”.

(b) CoMPOSITION.—The Interagency Coordinating
Group shall be composed of officials, to be designated by
the President, from—

(1) each Federal agency that administers Na-
tive Hawaiian programs, establishes or implements
policies that affect Native IHawaiians, or whose ac-
tions may significantly or uniquely impact on Native
Hawaiian resources, rights, or lands; and

(2) the United States Office for Native Hawai-
ian Relations established under section 4.

(¢) LEAD AGENCY.—The Department of the Interior
shall serve as the lead agency of the Interagency Coordi-
nating Group, and meetings of the Interagency Coordinat-

ing Group shall be convened by the lead agency.

*S 344 IS



© 00 N oo 0o b~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

17

16

(d) DuTiES.

The responsibilities of the Interagency

Coordinating Group shall be—

(1) the coordination of Federal programs and
policies that affect Native Hawaiians or actions by
any agency or agencies of the Federal Government
which may significantly or uniquely impact on Na-
tive Hawailan resources, rights, or lands;

(2) to assure that each Federal agency develops
a policy on consultation with the Native Hawaiian
people, and upon recognition of the Native ITawaiian
governing entity by the United States, consultation
with the Native Hawaiian governing entity; and

(3) to assure the participation of each Federal
agency in the development of the report to Congress

authorized in section 4(b)(5).

SEC. 6. PROCESS FOR THE RECOGNITION OF THE NATIVE

HAWAIIAN GOVERNING ENTITY.

(a) RECOGNITION OF THE NATIVE HAWAIIAN GOV-

ERNING ENTTTY.—The right of the Native Hawaiian peo-
ple to organize for their common welfare and to adopt ap-
propriate organic governing documents is hereby recog-

nized by the United States.

(b) PROCESS FOR RECOGNITION.—
(1) SUBMITTAL OF ORGANIC GOVERNING DOCU-

MENTS.

Following the organization of the Native

*S 344 IS
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Iawaiian governing entity, the adoption of organie
governing documents, and the election of officers of
the Native Hawaiian governing entity, the duly elect-
ed officers of the Native Hawaiian governing entity
shall submit the organic governing documents of the

Native Hawaiian governing entity to the Secretary.

(2) CERTIFICATIONS.

(A) IN GENERAL.—Within 90 days of the
date that the duly elected officers of the Native
IMawaiian governing entity submit the organic
governing documents to the Secretary, the Sec-
retary shall certify that the organic governing
documents—

(1) establish the criteria for citizenship
in the Native ITawaiian governing entity;

(i1) were adopted by a majority vote of
the citizens of the Native Hawaiian govern-
ing entity;

(ii1) provide for the exercise of govern-
mental authorities by the Native Hawaiian
governing entity;

(iv) provide for the Native Hawaiian
governing entity to negotiate with Federal,
State, and local governments, and other

entities;

*S 344 IS



© 00 N oo 0o b~ W N PP

N N NN NN R R P B B B B B op
g & O N B O © 0 N O 00 M W N B O

*S 344 IS

19

18

(v) prevent the sale, disposition, lease,
or encumbrance of lands, interests in
lands, or other assets of the Native Hawai-
ian governing entity without the consent of
the Native Hawaiian governing entity;

(vi) provide for the protection of the
civil rights of the citizens of the Native
Hawaiian governing entity and all persons
subject to the authority of the Native Ha-
wailan governing entity, and ensure that
the Native IHawaiian governing entity exer-
cises 1ts authority consistent with the re-
quirements of section 202 of the Act of
April 11, 1968 (25 U.S.C. 1302); and

(vii) are consistent with applicable
Federal law and the special trust relation-
ship between the United States and the in-
digenous native people of the United
States.

(B) By THE SECRETARY.—Within 90 days

of the date that the duly elected officers of the
Native IHawaiian governing entity submit the
organic governing documents to the Secretary,
the Secretary shall certify that the State of Ha-

wail supports the recognition of a Native Ila-
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wailan governing entity by the United States as
evidenced by a resolution or act of the Hawaii

State legislature.

(C) RESUBMISSION IN CASE OF NON-

COMPLIANCE WITH FEDERAL LAW.—

(1) RESUBMISSION BY THE SEC-
RETARY.—If the Secretary determines that
the organic governing documents, or any
part thereof, are not consistent with appli-
cable Federal law, the Secretary shall re-
submit the organic governing documents to
the duly elected officers of the Native Ha-
wailian governing entity along with a jus-
tification for each of the Secretary’s find-
ings as to why the provisions are not con-
sistent with such law.

(11) AMENDMENT AND RESUBMISSION
BY THE NATIVE HAWAIIAN GOVERNING EN-
TITY.—If the organic governing documents
are resubmitted to the duly elected officers
of the Native Hawaiian governing entity by
the Secretary under eclause (i), the duly
elected officers of the Native IHawaiian

governing entity shall—
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(I) amend the organic governing
documents to ensure that the docu-
ments comply with applicable Federal

law; and
(IT) resubmit the amended or-
ganic governing documents to the See-
retary for certification in accordance
with the requirements of this para-

eraph.

(D) CERTIFICATIONS DEEMED MADE.—

The certifications authorized in subparagraph

(B) shall be deemed to have been made if the

Secretary has not acted within 90 days of the

date that the duly elected officers of the Native

Hawaiian governing entity have submitted the

organic governing documents of the Native Ia-

wailan governing entity to the Secretary.

(3) FEDERAL RECOGNITION.—Notwithstanding
any other provision of law, upon the election of the
officers of the Native Hawaiian governing entity and
the ecertifications by the Secretary required under
paragraph (1), the United States hereby extends
Federal recognition to the Native Hawaiian govern-
ing entity as the representative governing body of

the Native Hawaiian people.
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SEC. 7. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated such sums as
may be necessary to carry out the activities authorized in
this Act.

SEC. 8. REAFFIRMATION OF DELEGATION OF FEDERAL AU-
THORITY; NEGOTIATIONS.

(a) REAFFIRMATION.—The delegation by the United
States of authority to the State of Hawaii to address the
conditions of the indigenous, native people of Hawaii con-
tained in the Act entitled “An Act to provide for the ad-
mission of the State of Hawaii into the Union” approved

March 18, 1959 (Public Law 86-3; 73 Stat. 5) is hereby

reaffirmed.
(b) NEGOTIATTIONS.—Upon the Federal recognition
of the Native Hawaiian governing entity by the United

States, the United States is authorized to negotiate and
enter into an agreement with the State of Hawaii and the
Native Hawaiian governing entity regarding the transfer
of lands, resources, and assets dedicated to Native Hawai-
ian use to the Native IHawaiian governing entity. Nothing
in this Act is intended to serve as a settlement of any
claims against the United States.
SEC. 9. APPLICABILITY OF CERTAIN FEDERAL LAWS.

(a) INDIAN GAMING REGULATORY AcT.—Nothing
contained in this Act shall be construed as an authoriza-
tion for the Native Hawaiian governing entity to conduct
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gaming activities under the authority of the Indian Gam-

ing Regulatory Act (25 U.S.C. 2701 et seq.).

(b) BUREAU OF INDIAN AFFAIRS.—Nothing con-
tained in this Act shall be construed as an authorization
for eligibility to participate in any programs and services
provided by the Bureau of Indian Affairs for any persons
not otherwise eligible for such programs or services.
SEC. 10. SEVERABILITY.

In the event that any section or provision of this Act
is held invalid, it is the intent of Congress that the remain-

ing sections or provisions of this Act shall continue in full

force and effect.
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Senator INOUYE. Before I call upon members of this committee,
I would like to remind those present here today, and those who are
watching this hearing, of the historical events that have brought us
here today. On January 17, 1893, the Government of Hawaii was
overthrown with the assistance and direct involvement of the U.S.
minister, who authorized U.S. Marine troops to assist in the over-
throw of a stable government. Prior to the overthrow, that govern-
ment enjoyed international recognition from countries around the
world and carried on treaty relationships with Great Britain and
France.

One hundred years later, the U.S. Government approved a reso-
lution now known as the “Apology Resolution,” in which the United
States formally extended an apology to the Native Hawaiian people
for America’s role in the overthrow of the government.

We are here this morning to consider a measure that would re-
store the government that represented the Native people of Hawaii
to its rightful status among domestic sovereigns of the United
States, in the same manner that other governments representing
the Native peoples of the United States are recognized by the Fed-
eral Government.

With that, may I call upon the very distinguished chairman of
the committee, Senator Ben Nighthorse Campbell.

Mr. Chairman.

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN-
ATOR FROM COLORADO, CHAIRMAN, COMMITTEE ON IN-
DIAN AFFAIRS

The CHAIRMAN. Thank you, friend and vice chairman, Senator
Inouye. I apologize this morning that I have a conflict and I am not
going to be able to be here this morning. I will not take much time
with my opening statement before I go on to say that I have great
confidence and great faith in Senator Inouye’s knowledge and ex-
pertise in the matters at hand.

I wanted to also thank our distinguished witnesses for coming
such a great distance. I see a number of leis in the audience, and
I assume that all of those came from the great State of Hawaii.
Leaving that island paradise to come back here to all this ice and
snow must have been somewhat of a culture shock.

But I am looking forward to reading your testimony. I am en-
couraged that Governor Lingle, who is here in the audience some-
where—I wanted to congratulate you on your recent election, Gov-
ernor Lingle. I understand you are the first woman Governor of
Hawaii, is that correct? Well, you have certainly been a pioneer in
the tradition of so many great Hawaiians, in a wonderful State of
great pioneers. I thank you for coming to testify, too.

I would also say that Secretary Norton has offered her support,
too, for this. She has made some very favorable comments recogniz-
ing Native Hawaiians. This committee has found time and again
that the best way to improve the lives of Native peoples is to turn
over to their control the resources dedicated to their benefit. I am
certain that Governor Lingle will discover this to be true with Na-
tive Hawaiians, as we have with Native Americans.

At the hearing on September 14, 2000, several committee mem-
bers, including myself, suggested that we should move very slowly
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on this because it is an issue of great importance to Native Ameri-
cans, and we have. With today’s hearing, this committee will have
had seven hearings and passed two bills on this matter. In addi-
tion, the House Resources Committee has held several hearings
and passed two bills, one of which was passed by the complete
House.

So I think we probably have moved along very, very carefully,
and I look forward to working with Senator Inouye, as I have al-
ways done. I wanted to just once again thank you very much for
appearing here today.

Thank you, Senator.

Senator INOUYE. I thank you very much, Mr. Chairman.

Now, it is my great privilege to call upon the author of this
measure, the Akaka bill, Senator Daniel Akaka.

STATEMENT OF HON. DANIEL K. AKAKA, U.S. SENATOR FROM
HAWAII

Senator AKAKA. Thank you very much, Senator Inouye. Mr.
Chairman, I appreciate your convening this hearing.

I want to say aloha to Governor Lingle, Trustee Haunani
Apoliona, and Micah A. Kane, Chairman of Hawaiian Home Lands
Commission. Thank you for joining us this morning.

I also welcome the newest member of our delegation, Representa-
tive Ed Case. Your testimony is vitally important as representa-
tives of the people of Hawaii.

I also want to say mahalo to our brother from Samoa. He will
be here to testify before us this morning, and has been very sup-
portive of our efforts.

I have repeatedly stated that Native Hawaiian issues are non-
partisan, because all of us in Hawaii recognize the need to address
the conditions of Hawaii’s indigenous peoples, Native Hawaiians.
This is sometimes difficult for colleagues in Congress to under-
stand, given the diversity and unique qualities of Hawaii’s people.

All of us respect and recognize the need to preserve the culture
and traditions of Hawaii’s indigenous peoples. Your appearance
this morning, Governor Lingle, demonstrates the importance that
all people in Hawaii place on the need to address the conditions of
Native Hawaiians. I want to thank you for appearing before the
committee this morning.

As a Native Hawaiian, I firmly believe that it is important to un-
derstand the ways of our ancestors and honor our culture and tra-
ditions. In this day and age, it is also important to appreciate all
cultures and all traditions. As indigenous peoples, we must be able
to function effectively between indigenous and non-indigenous set-
tings.

The Federal policy of self-determination and self-governance and
the partnerships formed between the United States and Native
governments is an appropriate avenue to accomplish this goal. For
that reason, we have worked to draft legislation which would ex-
tend the Federal policy of self-determination and self-governance to
Native Hawaiians.

The political relationship made possible by this policy is an im-
portant element in the process of reconciliation between the United
States and the Native Hawaiian people. It is with the goal of rec-



26

onciliation that I have pursued passage of this legislation and
worked on all other issues of concern to Native Hawaiians.

The legislation would also establish an office in the Department
of the Interior to address Native Hawaiian issues and to continue
the process of reconciliation pursuant to legislation that we worked
on for 5 years already, and saw signed into law a decade ago. I am
referring to Public Law 103-150, commonly referred to as the Apol-
ogy Resolution. The Apology Resolution was significant not only be-
cause it apologized to Native Hawaiians for the participation of
U.S. agents in the overthrow of the Kingdom of Hawaii, but also
because it commits the United States to a process of reconciliation.

Reconciliation is an incremental dialog between Native Hawai-
ians and the United States. It is a structured process to address
the many longstanding issues resulting from the overthrow of the
Kingdom of Hawaii. In addition to continuing this process of rec-
onciliation, the office would serve as a liaison between Native Ha-
waiians and the Federal Government, and would assist at facilitat-
ing the government to government relationship.

The bill would also establish an interagency working group com-
posed of Federal officials representing agencies with policies that
impact Native Hawaiians.

This bill is not race-based. Instead, this bill recognizes the legal
and political relationship between the United States and the ab-
original indigenous peoples who occupy the lands now comprising
the United States who were sovereigns, who existed prior to the
formation of the United States—American Indians, Alaska Natives,
and Native Hawaiians.

This legislation would not adversely impact program funding for
Indian Country, as appropriations for Native Hawaiian programs
have been and will continue to be separate from programs address-
ing the needs of American Indians and Alaska Natives. The bill ex-
plicitly states that it does not authorize additional eligibility for
programs administered by the Bureau of Indian Affairs.

In addition, this bill would not authorize gaming under the In-
dian Gaming Regulatory Act.

Finally, this bill is widely supported by the State of Hawaii, as
evidenced by two resolutions unanimously passed by the Hawaii
State legislature, and by the appearance of our Governor Lingle,
who also supports this bill. This bill is also widely supported in In-
dian Country, as reflected in the resolutions of support repeatedly
passed by the National Congress of American Indians and the Alas-
ka Federation of Natives.

Mr. Chairman, this bill was originally drafted based on input
from five working groups consisting of representatives from Federal
agencies, State agencies, the Native Hawaiian community, and the
Native American community and constitutional scholars with ex-
pertise in Federal Indian law.

We relied heavily on input from the Native Hawaiian commu-
nity. Over 100 people were initially involved in the drafting of this
legislation. Hearings were held in Hawaii and in Washington, DC
during the 106th Congress. After considering testimony and input
that we continue to receive, we modified the legislation during the
107th Congress. S. 344 is identical to legislation reported by this
committee during the 107th Congress.
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Mr. Chairman, I will continue to consider all input and testi-
mony received on this measure and to work with my colleagues to
enact this measure, which is so vital to the people of Hawaii. I also
want to thank the delegation for the kind of support that we have
had as we worked together to pass this bill.

Thank you very much, Mr. Chairman.

Senator INOUYE. I thank you very much, Senator Akaka.

Pursuant to the tradition of the committee and the Congress, we
will first call upon congressional witnesses. Before I do, without ob-
jection the statement of Congressman Neil Abercrombie will be
made part of the record.

[Referenced document appears in appendix.]

Senator INOUYE. Mr. Chairman.

The CHAIRMAN. Mr. Chairman, I am going to apologize. I am
going to have to excuse myself to go to another hearing. My apolo-
gies, too, to Congressman Case that I will not be able to hear his
testimony, but I will certainly review it.

I just wanted to tell you that I think that that pretty lady that
just came up and gave me these wonderful flowers probably sealed
my vote on this issue. [Laughter.]

Senator INOUYE. It is now my great pleasure and privilege to call
upon the new member of the Hawaii congressional delegation, Con-
gressman Ed Case.

Representative Case.

STATEMENT OF HON. ED CASE, U.S. REPRESENTATIVE FROM
HAWAII

Mr. CASE. Mr. Chairman and members of the Senate Committee
on Indian Affairs, good morning and aloha.

Mahalo, or thank you very much, for holding today’s hearing on
S. 344, legislation introduced by both of Hawaii’s Senators to affirm
the longstanding political relationship between Native Hawaiians,
the indigenous peoples of our Hawaii, and our Federal Govern-
ment, and to extend to Native Hawaiians the time-honored Federal
policy of self-determination provided other indigenous peoples
under U.S. jurisdiction. Companion legislation, H.R. 665, has been
introduced in the House by me and the fourth colleague from Ha-
waii, Representative Abercrombie. I know that all of us join to-
gether in welcoming our Governor, our Office of Hawaiian Affairs
trustees, and all of our ohana here in Hawaii to our Nation’s cap-
ital.

Mr. Chairman, allow me to be very direct. This is the most cru-
cial piece of Hawaii legislation to come before Congress since our
Statehood bill. The stakes are nothing more or less than the sur-
vival and prosperity not only of our indigenous Native Hawaiian
people and culture, but of the very soul of Hawaii as we know it
and love it.

You will hear passionate testimony today from my colleague and
friend, Haunani Apoliona, reciting the often difficult history of the
relationship between our country and the Native Hawaiian people,
and asking for fairness, justice and further healing. For them and
for me, that history and call alone provide the basis for Federal
recognition.
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But I speak to you today on behalf of all of Hawaii’s people, and
all those worldwide for whom Hawaii, in all of her forms, be they
natural, environmental, cultural, social, or spiritual, is a truly spe-
cial and unique place. I say to you that that Hawaii—the Hawaii
that is the indigenous home of all Native Hawaiians, that my own
ancestors and many other non—Native Hawaiians committed them-
selves to since recorded Western discovery in 1778, and that so
many throughout the world continue to view as a beacon for what
can be in our world—that Hawaii has never been so at risk as it
is today.

It is at risk because it is a creation of and rests upon the founda-
tion of our Native Hawaiian people and culture, and their survival
and prosperity are at risk. As they go, so goes Hawaii as we know
it. And Hawaii which is not Hawaiian is not a Hawaii I can bear
to accept.

So our goal is not only reaffirming the longstanding historical
and legal relationship between Native Hawaiians and the United
States, not only delivering fairness and justice to Native Hawai-
ians, but ensuring the very survival and prosperity of our Native
Hawaiian people and culture and, through them, Hawaii itself.
This is a truly common goal, evidenced before you today not only
by a united congressional delegation, but by the testimony you will
hear, which spans ethnic, partisan and other distinctions.

The goal of assisting Native Hawaiians is not new to our Federal
Government. Beyond a longstanding relationship that was re-
affirmed when Hawaii became a territory in 1900 and a State in
1959, over 160 Federal statutes have enacted programs to address
the conditions of Native Hawaiians in areas such as Hawaiian
home lands, health, education and economic development. These
have been matched by State and quasi-autonomous entities such as
Trustee Apoliona’s Office of Hawaiian Affairs, and private entities
like the Kamehameha Schools. They have borne fruit with a re-
newed focus on unique Native Hawaiian needs, and a true renais-
sance of Native Hawaiian culture.

Federal recognition is the means by which these indispensable
efforts can be carried forward into the next generation of Native
Hawaiian governance. Federal recognition is also the time-honored
means of memorializing our government’s relationship with the in-
digenous peoples of the contiguous 48 States and Alaska. There, ei-
ther government-to-government treaties or the Bureau of Indian
Affairs recognition process or legislative recognition from this Con-
gress have extended self-determination and affirmed relationships.
Although the difference between those peoples and Native Hawai-
ians is exclusively geographic, such means have simply not been ei-
ther available or exercised in the case of Native Hawaiians.

Nor is the concept of extending Federal recognition to Native Ha-
waiians a new one. The enactment into law in 1993 of the Apology
Resolution, Public Law 103-150, expressed a national commitment
to reconciliation efforts between Native Hawaiians and the Federal
Government.

Subsequent efforts through the Departments of Justice and Inte-
rior, as well as the White House Initiative on Asian Americans and
Pacific Islanders, established by Executive orders on a bipartisan
basis by both Presidents Clinton and Bush, yielded Federal rec-



29

ognition legislation and the inclusion of Native Hawaiians in Fed-
eral programs and services as top priorities.

For all of these reasons, the time has clearly come for all of us
to move resolutely into this relationship in order to resolve long-
standing issues and ensure the survival and prosperity of the Na-
gve Hawaiian people and culture, and for all of us of their special

ome.

So in that spirit, for all of us in Hawaii, Mr. Chair and commit-
tee members, I express my heartfelt appreciation for your under-
standing and leadership, and urge the passage of S. 344.

Mahalo and Aloha.

Senator INOUYE. Thank you very much, Congressman Case. We
look forward to working with you, with the hope that someday soon
we will achieve the goal that we have been seeking for many years
now.

Mr. CASE. Thank you very much.

Senator INOUYE. Senator Akaka, do you have any questions?

Senator AKAKA. No.

Senator INOUYE. I thank you very much, sir.

Mr. CASE. Thank you.

Senator INOUYE. And now it is my pleasure to introduce and to
receive the testimony of the congressman from Alaska—no, from
Samoa, the Honorable Eni Faleomavaega.

[Laughter.]

Senator INOUYE. I am sorry, sir. The snow just reminded me of
Alaska. [Laughter.]

STATEMENT OF HON. ENI FALEOMAVAEGA, U.S. DELEGATE
FROM AMERICAN SAMOA

Mr. FALEOMAVAEGA. Thank you, Mr. Chairman. I am afraid Alas-
ka is a little too big for me. I will settle for my little islands in the
South Pacific.

Mr. Chairman and distinguished members of the Senate Com-
mittee on Indian Affairs, I want to thank you for the opportunity
to testify in support of this proposed bill, which I believe will estab-
lish a firm foundation and a more defined relationship between the
Native Hawaiian community and the United States.

I want to say personally also the chairman of this important
committee to thank him for his sensitivity and the outstanding
leadership that he has demonstrated over the years whenever the
question of rights of indigenous peoples of our Nation are in ques-
tion. Over the years, it was my privilege to work closely with
Chairman Campbell when he was a member of the House Interior
Committee, before becoming a U.S. Senator.

I can also sense, Mr. Chairman, that Senator Campbell as a Na-
tive American himself can certainly appreciate the anger, the frus-
trations, and tribulations that the Native Hawaiian people have
had to endure for over 100 years now, not only having lost their
sense of identity as a sovereign people, but not having to organize
themselves in such a way that this unique relationship that they
now seek is in accordance with the Constitution and Federal laws
of the United States.

I would be remiss if I did not also express my deepest apprecia-
tion to you, Mr. Chairman, the senior Senator from the State of
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Hawaii, Senator Daniel Inouye, who is currently the vice chairman
of this committee, and my good friend and colleague, Senator Dan-
iel Akaka, for your both outstanding service and leadership that
you have demonstrated, not only to the people of Hawaii who you
represent, but especially for your sincere efforts to assist the Na-
tive Hawaiian people.

I commend also my colleague and good friend, Congressman Neil
Abercrombie, for his tireless efforts in addressing this important
issue for the past several years. I also commend a new member of
the Hawaii congressional delegation, Congressman Ed Case, who I
knew when he served as a staffer to the late Senator Spark Matsu-
naga.

Mr. Chairman, as you are aware, the bill that is now before you
and the members of the committee is not a new subject matter.
However, members of both chambers of Congress raised certain
issues that I believe the Hawaii congressional delegation has tried
earnestly to resolve. One issue was the question of whether or not
currently Federal funding for decrease in financial needs of Native
Hawaiians were to be included in the funds specifically allocated
for American Indians and Native Alaskans. I believe, Mr. Chair-
man, that this important issue was addressed quite adequately by
the Hawaii congressional delegation in the previous Congress,
given the fact that proceeds that have been received for the benefit
of Native Hawaiians were derived from ceded lands that were
under both the Federal Government and the State of Hawaii.

It should also be noted that whatever additional Federal assist-
ance programs that were provided for Native Hawaiians were
never taken from the American Indian and Native Alaskan funds.

Mr. Chairman, there are also those who make the argument that
American Indians are specifically cited under the provisions of the
Constitution as a sovereign entity, and that Congress is directed to
conduct commerce and trade with the “Indians,” but no where in
the Constitution does one define or find Native Hawaiians as being
inclusive in the definition of “Indian.” To those who make that ar-
gument, at this point I would like to say that neither was there
any mention in the Constitution of Native Alaskans. By its man-
date from the Constitution, the Congress of the United States
clearly passed Federal legislation to recognize Native Alaskans also
as a sovereign people.

Some have argued that if Congress recognizes Native Hawaiians
in the same way American Indians and Native Alaskans are cat-
egorized as a sovereign people under the U.S. Constitution, that
this would violate again the equal protection clause of the Constitu-
tion. This is clearly not true, Mr. Chairman, since Congress by its
mandate from the Constitution may establish rules and regulations
that provide for Native Hawaiians as a sovereign people, and may
also assist Native Hawaiians on how to organize themselves as a
self-governing political entity in the same manner in which Amer-
ican Indians and Native Alaskan tribes are recognized as sovereign
nations within the context of a government to government relation-
ship with both States and the U.S. Government.

An example that comes to mind is the organization and political
structure of the Navajo Nation, which is composed of some 250,000
Navajos. Considered the most populous of all American Indian
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tribes, ownership of lands and minerals by the Navajo encompass
four States, including Utah, Arizona, Colorado, and New Mexico. I
do not mean to suggest that the Native Hawaiians adopt the same
kind of government structure like the Navajo Nation. But out of
some 1.2 million who claim residency in Hawaii, more than 300,000
are Native Hawaiians and tens of thousand more Native Hawai-
ians reside outside of the State of Hawaii.

This gives me hope and confidence, Mr. Chairman, that Native
Hawaiians should be given the same opportunity to organize them-
selves as a political entity, and section six of the proposed bill gives
a step by step approach on how this governing entity is to establish
itself to be duly recognized by the Federal Government.

Mr. Chairman, I also fully support the provisions of sections four
and five of S. 344, which seek to establish an office within the De-
partment of the Interior and a Federal interagency group that peri-
odically will meet to discuss issues that address the need of Native
Hawaiians and that of the Federal Government. I believe it is wise
and prudent that Native Hawaiian issues need not be included as
a subdivision of the Bureau of Indian Affairs, given the fact that
the BIA is tremendously understaffed and overloaded with respon-
sibility of trying to administer Federal programs that provide for
some 595 federally recognized American Indian Nations.

Mr. Chairman, I submit that the vast majority of our fellow
Americans today are not at all familiar with the history of the
State of Hawaii, and how these islands ended up being annexed as
a territory of the United States, and over 100 years later now the
50th State of the Union.

People often think that Californians, Texans, and Washing-
tonians are the same as Hawaiians. The situation becomes worse,
Mr. Chairman, when visitors from the continental United States
look upon Native Hawaiians only to perceive them as a bunch of
Natives dancing with hula skirts and still live in grass shacks and
play their ukuleles without thought of having to work and earn a
living to support their families.

On the contrary, Mr. Chairman, nothing could be further from
the truth. Native Hawaiian people are one of the most educated
among all the residents of Hawaii. Native Hawaiians have excelled
in just about every major profession known in any community. Na-
tive Hawaiians are trained in the fields of medicine, in law, in en-
gineering and physics. There are chemists, even pharmacists. Yes,
Native Hawaiians are also admirals and generals in the U.S.
armed forces. Mr. Chairman, many Native Hawaiians also fought
and died in defense of our Nation.

Mr. Chairman, as members of the polynesian race, the Native
Hawaiian people are exceedingly proud of their cultural heritage.
Their cultural roots extend as far south as their Maori cousins in
New Zealand, and to the other islands of the Pacific settled by
their cousins the Rapa Nui or Easter Islanders, the Tahitians, the
Rorotongas, the Samoans and the Tongans. For many years before
the establishment of the Hawaiian Kingdom under the rule of Ka-
mehameha the Great, a Hawaiian prophet by the name of
Keaulumoku prophesied the day would come when the social order
and religious rites of the Hawaiian people would be completely
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changed due to their being exposed to outside influences from peo-
ple who come from foreign lands.

Mr. Chairman, that day has come, and I believe the provisions
of the proposed legislation clearly identifies the historical events
governing the status of Native Hawaiians. It is now up to Congress
to make a formal statement as a matter of Federal policy that Na-
tive Hawaiians should be officially declared not only as a trust re-
sponsibility of the U.S. Congress, but there should also be a dis-
tinct historical. Although there are distinct historical and cultural
differences existing among American Indians, Native Alaskans and
Native Hawaiians, there is a commonality among all three groups,
Mr. Chairman, and that is they are all indigenous Native inhab-
itants of what we now consider the United States.

Given this commonality, Mr. Chairman, I also submit that it is
now time for the U.S. Congress to officially recognize Native Ha-
waiians as a sovereign people with the same rights and privileges
as American Indians and Native Alaskans.

I thank the Chairman for allowing me to testify, and I would
gladly respond to any questions.

Senator INOUYE. I thank you very much, Congressman
Faleomavaega.

May I note the presence of our new Senator from the State of
Alaska, Lisa Murkowski. We are pleased to have you here. We miss
your father, but I think you are a better replacement. [Laughter.]

Senator INOUYE. Now it is my pleasure to call upon our new Gov-
ernor from the State of Hawaii. The last monarch of Hawaii was
a lady, Queen Lili'uokalani. Our Governor today is a lady, Linda
Lingle, Governor of the State of Hawaii.

Governor Lingle, welcome, ma’am.

STATEMENT OF HON. LINDA LINGLE, GOVERNOR, STATE OF
HAWAII ACCOMPANIED BY MICAH A. KANE, DIRECTOR, DE-
PARTMENT OF HAWAITAN HOME LANDS

Ms. LINGLE. Thank you very much. Senator Inouye, Senator
Akaka, Senator Murkowski, I want to thank you for inviting me to
appear before you today at this very important hearing.

For the record, I am Linda Lingle, Governor of the great State
of Hawaii, and it really is an honor for me to be here.

I came to Washington, DC to accomplish two things. One is to
testify before you on the passage of Native Hawaiian Federal rec-
ognition; and the second is to convince people in the Administration
that this was something good for all the people in our State.

Every reporter who has interviewed me on this subject today and
previous to today has asked me, why did I come in person to tes-
tify. I want you to know this is the very first time I have ever testi-
fied before a committee of Congress. I was a mayor for 8 years, a
council member for 10, and there were many, many Federal issues
that came up that affected my community, but I never felt com-
pelled before to come and speak in person from my heart about
why a bill before Congress was so important.

First, I want to thank Senators Inouye and Akaka for their per-
severance on this issue. I am a johnny-come-lately to this. If I am
able in any way to help, it is going to be an honor, but it should
be pointed out that they have taken it through the very difficult
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times when no one understood what this issue was, why it was im-
portant, or the significance to America. It is sort of like they moved
the ball down the field methodically play after play, and we can see
the goal line, and now collectively we have got to get this over that
goal line.

We recognize that there are always differences of opinion in our
approaches to many of the issues that we face, but all of us from
Hawaii recognize the importance of working together in a biparti-
san way to achieve the great issues that are important to our
State. I want everyone in Congress to understand that the people
of Hawaii are united on this issue. In fact, Federal recognition for
Native Hawaiians is a plank in the Republican Party platform and
in the Democratic Party platform. I do not know many issues that
appear in quite the same way in both party platforms.

So we are united in asking Congress to pass the Akaka bill into
law, thereby reaffirming the political relationship between the
United States and the indigenous people of Hawaii.

The people of Hawaii respectfully submit that this is a matter of
simple justice. I have heard the arguments against the bill, as have
you, or against the concept of Federal recognition. I have heard
some people say that it is race-based and that it is favoring one
group over another. In fact, it is just the opposite. It is ending dec-
ades of discrimination against one group of indigenous people.
Alaska Natives, American Indians, who we admire and we respect
and who are indigenous to our country, have recognition. It is only
Native Hawaiians, they are the only indigenous people who have
not been so recognized. So it is the opposite of discriminating
against others. It is ending discrimination against the indigenous
people of Hawaii.

I have heard the claim that it would bring gambling. There is a
concern about gambling. All of us from Hawaii know that this is
not an issue. Senator Inouye, Senator Akaka, and myself have al-
ways been against gambling in Hawaii. The Native Hawaiians
have never enunciated a desire for legalized gambling. That is true
today and it has always been true, and it would be true with the
enactment of this bill.

Finally, I have heard that this bill would be divisive somehow.
It is the opposite of that. Again, justice cannot be divisive, and that
is all this is, it would bring justice to an issue and to a people and
to a State.

I have spent the last two days talking with the Attorney General
John Ashcroft; talking with Gale Norton, the Secretary of the De-
partment of the Interior and people on her staff; talking with offi-
cials in the White House about why this is important. I want to
stress again, I feel that Senators Akaka and Inouye have worked
for so many years on this issue that they deserve the credit for
bringing this to this point. If, through bipartisanship, we can play
a small role and get people to see things in a way they have not
before or to see things for the first time, then it is just an honor
to play a small part.

When we leave Washington, not only will we be a lot warmer,
but we will have to get very focused on the follow-up that will be
necessary to see this through to completion. I feel in the past two
days myself, my chief of staff Bob Awana, Micah Kane, our Direc-
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tor of the Department of Hawaiian Home Lands and others in our
party—I feel we have laid a good foundation, a foundation of
knowledge, and I hope of opening some doors, but I think it is only
the foundation. Whether we are to achieve our final goal will be de-
termined by the follow-up that we do when we leave Washington,
DC I want you to know that although we are here in person today
to speak and we have been speaking to others for the last 2 days,
we feel this is just the beginning of our role, that we need to follow
this every day, all day, until we can bring this to completion.

I want to thank the Senators who are here this morning, and I
want to thank their staffs because we all know that the staffs play
a key role. They do for me as a Governor, and when I am dealing
with your offices the staffs have been tremendous to us, and I ap-
preciate their help.

I look forward to continuing to work with you, Senator, on this
matter, and I am more optimistic than I was before I came a few
days ago. I am hopeful, but not over-confident, because I know that
there is a lot of work ahead, and I will look forward to working
with you, trustees from the Office of Hawaiian Affairs, and the peo-
ple at home, to make sure that this matter of justice, this signifi-
cant, but pure and simple matter of fairness gets resolved to the
benefit of the Native Hawaiians and all the people of Hawaii, and
to the integrity of the United States of America.

Thank you very much.

[Prepared statement of Ms. Lingle appears in appendix.]

Senator INOUYE. Thank you very much, Governor Lingle. We are
fI'n(l)St grateful for your very gracious statement. It will be very help-
ul.

Do you have any statement to make, Mr. Kane?

Mr. KANE. No; not at this time, but I will save my comments for
my testimony.

Senator INOUYE. Then Governor Lingle, may I ask one question?

Ms. LINGLE. Yes, sir.

Senator INOUYE. In your statement, you alluded to spending 2
days in this Nation’s Capital meeting with officials. If it is possible,
can you provide us with some report on the outcome of your meet-
ings with the Attorney General and with the Secretary of the Inte-
rior? I am certain all of us here would be most happy to learn your
achievements. We have heard some great things.

Ms. LINGLE. I believe “achievement” may be overstating the case,
Senator, but I do think we opened some doors and laid some foun-
dation. I was quite surprised that the Attorney General really was
not very aware of this issue, had not established a position. He
took a lot of notes during our conversation. There were about eight
of us in on that meeting just from our side, and then a couple of
his staff members. He asked questions, he took notes, and he
pledged a willingness to discuss this issue and that he would look
into it further. I think that summarizes what his feeling was about
it.

The Department of the Interior, we talked on two levels, one in
brief conversation with the Secretary. I believe she has a number
of issues, and I believe we can address them. Some specific ques-
tions that she was asking, I would say generally my impression is
that she would like to see more definitiveness in certain aspects of
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what this bill would do. Her staff I would say is very helpful and
cooperative, and working through the various issues with us. So I
felt a lot of support coming from Interior, but still some questions
remaining.

Senator INOUYE. I thank you very much, Governor.

Senator Akaka.

Senator AKAKA. Thank you very much, Mr. Chairman.

Governor Lingle, mahalo for your statement and for your sup-
port, and thank you for bringing your staff here. I am so happy as
I look out and see all the leis, and not only leis, but the faces of
Hawaii here with you. I want to say mahalo for bringing Micah
Kane with you, and also Darryl Yagodich. I also want to say that
the relationships we have had in days past have been good. They
certainly represent you and the State of Hawaii very well.

I commend you for appointing such a diverse cabinet, which fea-
tures many Native Hawaiians. I continue to have discussions with
my colleagues about the diversity of the people of Hawaii. I have
shared with them the overwhelming support among all of Hawaii’s
citizens for efforts to preserve Native Hawaiian traditions and cul-
ture.

So my simple question to you is, would you agree that the people
of Hawaii have a special respect for Native Hawaiian culture?

Ms. LINGLE. I certainly would, Senator, and I would go a little
further than that. Not only do all people in Hawaii respect Native
Hawaiian culture, it is the foundation of our State. It is what
makes Hawaii, Hawaii. Whether you were born and raised in Ha-
waii or you came from another country or another State, it is very
quickly that you recognize that we are in a very unique place,
made unique because of the Native Hawaiian people and their cul-
ture, and their willingness to share it with the rest of us. So I
would agree with you that all people of Hawaii respect and admire
and our thankful for the Native Hawaiian culture.

Senator AKAKA. I also want to, in mentioning names, commend
you for also bringing your great staff, Bob Awana, your chief of
staff, and also Randy Roth and also the LG’s counsel, Robert Piper,
here.

The Hawaii State legislature, as I mentioned in my testimony,
has passed two current resolutions in support of Federal recogni-
tion for Native Hawaiians. I am just asking what you know about
thisz? has there ever been any change in the State legislature’s posi-
tion?

Ms. LINGLE. Senator, I believe that the legislature will again
pass unanimously a resolution in support of this bill. I expect any-
time this issue arises, it will be one of the only issues that the leg-
islature perhaps can support in a unanimous fashion.

If I could request just a moment of indulgence to mention a cou-
ple of other people who are with me, Senator. Would that be all
right?

Senator AKAKA. Absolutely.

Ms. LINGLE. Because we really have applied a team concept to
this, each one of us doing what we do best. I would like to recog-
nize my Senior Adviser for Communications Lenny Klompus, who
has done a good job here at the national level, helping me to get
this issue out before the public. I have been interviewed by Dave
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Broder of the Washington Post. I am in New York the rest of this
week talking with other national media, talking about this and
other issues as it relates to Hawaii.

I also want to mention a volunteer who is with me today, but
who has been significant in our ability to move here in Washing-
ton. She is the National Committeewoman from the State of Ha-
waii for the Republican Party, Miriam Hellreich. She has been a
tremendous asset to us. She is here in the audience and cares very
deeply about this bill as well. So again, we want to apply a team
concept within my office, as well as between my office, the Office
of Hawaiian Affairs, and of course your own offices here.

Senator AKAKA. Thank you for mentioning them also. Let me fur-
ther mention that we have here with us Tony Sang, who has joined
you as the chairman of the State Council of Hawaiian Homestead
Association, and Robin Danner, who is the vice chairperson. We are
delighted to have you.

Senator INOUYE. Thank you, Senator Akaka, and thank you once
again, Governor Lingle.

Before I ask for the next witness, we have questions that have
been submitted by the Chairman of the committee. If I may, I
would like to submit them to you for your response.

Ms. LINGLE. Yes.

Senator INOUYE. Thank you very much.

Thank you very much, Mr. Kane. We also have a question for
you, if you will respond to that.

Mr. KANE. Absolutely.

Senator INOUYE. Before I call upon the next witness

Mr. KANE. I am sorry, Senator. I apologize if I did not commu-
nicate it, but I would like to testify, if I may.

Senator INOUYE. Please.

Mr. KANE. Thank you.

STATEMENT OF MICAH KANE, DIRECTOR, DEPARTMENT OF
HAWAITAN HOME LANDS, STATE OF HAWAII

Mr. KANE. Hello, Senator Inouye, Senator Akaka, and other com-
mittee members that may be viewing this hearing today.

My name is Micah Kane. I am the Director of the State Depart-
ment of Hawaiian Home Lands, here today to show support of this
measure.

The Department of Hawaiian Home Lands was established by an
act of Congress. In the early 1900’s, Congress recognized the hurt
of our culture and the near-extinction of our culture, and set aside
over 200,000 acres for the purpose of rehabilitating Native Hawai-
ians through homeownership and land stewardship. We know this
act as the Hawaiian Homes Commission Act of 1920. I am man-
aged by a nine-member commission of which I serve as the chair-
man. I am appointed by the Governor, serve in her cabinet, and am
confirmed by the State legislature.

While that relationship state-to-state exists, the act requires
oversight by the Department of the Interior, so I have a direct rela-
tionship with the Department of the Interior. This relationship gov-
ernment-to-government has been in place for over 80 years, and it
is stronger now than it ever has been.
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Today, more than 7,000 families reside on our lands, over 22,000
people, Native Hawaiians, throughout 30 communities and associa-
tions throughout our islands and our counties—communities that
have been established, that have democrat elections, that come be-
fore our Commission to represent their communities.

Senator Akaka, I want to thank you for recognizing two very im-
portant people to my Department and to our Commission, and that
is our State chairman for our Statewide association, Uncle Tony
Sang and his Vice Chairman, Robin Danner. I think it is an incred-
ible statement for them to come this distance and it shows the im-
portance of this issue to our community.

As our Governor has so eloquently stated, the support of this
issue is broad and it is deep. She mentioned the recognition of Na-
tive Hawaiians and the support of recognition in both of our party
platforms, as well as the recognition of Native Hawaiians in our
national platforms; unanimous support by our State legislature;
and our entire congressional delegation; but also most importantly
for me, our homestead communities.

Many people, at least over my short tenure in trying to get in-
volved in this dialog, have spoken very passionately about the so-
cial impact that our department has and other departments, as
well as the economic impact from a program standpoint on the Fed-
eral funding that has occurred over the years. I do not want to take
away the importance of that, but if we set aside that issue, very
few people I think recognize the indirect impact recognition would
have on our economic situation back home.

The Akaka bill would begin to eliminate the legal problems and
uncertainties that have adversely affected our economies, like a si-
lent but pretty effective means of shutting down some economic
arenas for us. These are issues related to property title, ceded
lands, and rights to natural resources like water and minerals.
This process would begin the healing and defining of these issues.

Risk of doing nothing puts us back into the courts, puts our de-
partment in the position of dedicating over thousands of hours of
manpower hours and millions of taxpayer dollars toward defending
Native Hawaiian rights and letting the courts define what those
rights should be. By moving this bill forward, it would have, I be-
lieve, a significant impact on allowing our State to move forward.

Last, I would like to touch on the effort today on behalf of this
delegation. As the Governor has said, we are a johnny-come-lately.
However, I believe past efforts have been defined by and framed by
challenges to our constitution. I think they have been improperly
framed by plaintiffs who have challenged our department and the
constitutionality of our department. I believe our effort here today
has given us an opportunity to step back and re-frame the issue
as an issue of justice, as an issue of equality, as an issue of States’
rights, and simply doing what is right.

All the people of Hawaii are not afraid of this process. We are
not fearful of this process. We embrace it. It is a great time for all
the people of Hawaii. It is clearly a great time for all the Native
Hawaiians. More Hawaiians serve in our Governor’s cabinet than
at any time in the history of our State. I think it shows the resil-
ience of the Hawaiian people, and it shows that programs like the
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Department of Hawaiian Home Lands are working, by our presence
here today.

I would like to thank Sheriff Holiona for the support she has
given me during this process, as well as all of the other Native Ha-
waiian leaders during this transition period. I would like to thank
our Governor for her support.

On behalf of my department and our constituents, again I want
to express our support for this measure and the opportunity to tes-
tify before you today.

Thank you.

[Prepared statement of Mr. Kane appears in appendix.]

Senator INOUYE. Mr. Kane, I thank you very much, not just for
the testimony, but your mere presence here at this gathering, be-
cause your presence is symbolically very important. In 1920, when
the Hawaiian Homes Commission Act was enacted into law, it was
a most definitive manner in which the United States demonstrated
that there was a special relationship between the government of
the United States and the Native people of Hawaii.

When Hawaii became a State in 1959, one of the provisions in
the Admissions Act was to transfer authority for the home lands
to the State. However, they left one clause in there, that says if the
State of Hawaii should make changes that would affect the trust
or the beneficiaries of the trust, it would be subject to approval by
the Congress. That indicates to me that the U.S. Government is
still involved in this special relationship. So your presence here is
extremely important.

I just have one question.

Mr. KANE. Yes, sir.

Senator INOUYE. If this measure is not considered and passed,
what do you think may be the outcome?

Mr. KANE. In the short term, it challenges our department daily.
There is not a day that goes by that I am not spending time de-
fending our right to exist. We spend countless manpower hours try-
ing to do what is right, to continue what the Act set us out to do.
So in the short term, it is a tremendous amount of time and a tre-
mendous amount of taxpayer money being dedicated to something
that we believe should be done already. In the long run, it chal-
lenges the existence of our department. I cannot imagine being in
the position I am in today, wondering what the 22,000 constituents
I represent would do being removed from the land. I think it is
very deep and far-reaching.

Senator INOUYE. In other words, we have only one option—suc-
cess.

Mr. KANE. Yes, sir.

Senator INOUYE. Governor Lingle, once again may I thank you
very much for your gracious statement, and may I assure you and
pledge to you the complete support and cooperation of the Hawaii
congressional delegation.

Ms. LINGLE. Thank you very much, Senator.

Senator INOUYE. Thank you very much.

Before I call upon the final witness, may I note that we have in
the audience four Alaskan Native leaders—the President of the
Alaska Federation of Natives, Ms. Julie Kitka, is here; the Presi-
dent of the Arctic Slope Native Corporation, Oliver Levitt is here;
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the President and CEO of Sealaska Native Corporation, Chris
McNeil is here; and one of the great Alaska Native Leaders, Willie
Hensley is here. I, on behalf of the committee, thank all of you for
your presence and your support of this measure.

Now, I would like to call upon the chairperson of the constitu-
tionally-recognized entity that represents Native Hawaiians in Ha-
waii, Haunani Apoliona.

Ms. APOLIONA. Aloha.

Senator INOUYE. Thank you very, very much. Madam Chair, be-
fore you proceed, I know there are other trustees of the Office of
Hawaiian Affairs here. May I just recognize them? Trustee Colette
Machado, Trustee Dante Carpenter, Trustee Oswald Stender,
Trustee John Waihee, IV, and Trustee Boyd Mossman. Unfortu-
nately Trustee Rowena Akana cannot be with us. She is in Wash-
ington, but she had a matter of great importance to attend to. We
have former Hawaii Supreme Court Justice Klein here with us,
and we have Tony Sang, the president of the State Council of Ha-
waiian Homestead Associations, and Charles Rose, president of the
Hawaiian Civic Clubs.

Now, it is my great pleasure and privilege to call upon the Hon-
orable Haunani Apoliona.

STATEMENT OF HAUNANI APOLIONA, CHAIR, BOARD OF
TRUSTEES, OFFICE OF HAWAIIAN AFFAIRS

Na “‘Oiwi ‘Olino

E o0 e na ‘oiwi ‘olino ‘ea

Na pulapula a Haloa ea

Mai Hawai‘i a Ni‘thua ‘ea

A puni ke ao malamalama ‘ea e

Ku e au i ka hewa, ku‘e!
Ku au i ka pono, ku!
Ku‘e au i ka hewa, ku'‘e!
Ku au i ka pono, ku!

Answer, O natives, those who seek knowledge

The descendants of Haloa

From Hawai‘ island in the east to Ni‘thau in the west
And around this brilliant world

I resist injustice, resist!
I stand for righteousness, stand!
I resist injustice, resist!
I stand for righteousness, stand!

Ms. APOLIONA. Mahalo, Senator Inouye and Senator Akaka,
members of the U.S. Senate Committee on Indian Affairs, members
and staff, aloha.

I would also like to extend our greetings to our ohana from the
north and to our ohana across the other 48 States of this Nation.
And of course, aloha to Representative Case, Faleomavaega, Gov-
ernor Lingle, Chairman Kane, and all those who come in support
of Federal recognition for Native Hawaiians.

I am Trustee Haunani Apoliona, chairperson of the Board of
Trustees of the Office of Hawaiian Affairs. I am pleased to high-
light briefly some points made in the full text of my testimony, and
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I ask that the official record of these proceedings reflect my com-
plete testimony submitted earlier.

Before I proceed any further, Senator, you were gracious enough
to introduce our Trustees and our Board Counsel, Robert Klein and
Charles Rose, president of the Association of Hawaiian Civic Clubs.
I would also like to take a moment to introduce our staff who have
traveled with us from Hawaii—Clyde Namu’o, our administrator,
his administrative staff, Nani Lee, the woman who sealed the vote
with the chairman of this committee; and Peter Yee. And also to
introduce finally our staff from the Office of Hawaiian Affairs who
has just recently helped us to establish our Washington, DC bu-
reau here at Connecticut Avenue, partnering with the National
Congress of American Indians, and that is our staff of the Wash-
ington, DC bureau of the Office of Hawaiian Affairs, Martha Ross.

Let me begin my comments as is customary by addressing you
in our traditional language.

E na alaka‘i a me na lala o keia Komike o na Kuleana ‘ilikini
o ka ‘Aha‘olelo Nui o ‘Amelika Hui Pu ‘ia, aloha mai kakou. He loa
ke ala i hele ‘ia e makou, na ‘oiwi ‘olino o Hawai‘i, a he ala i hehi
mua ‘9a e na alii o makou, e la‘a, o ka Mol Kalakaua, ke
Kamali‘iwahine Ka‘iulani a me ka mo‘iwahine hope o ke Aupuni
Mo‘i Hawai‘l, o ia ko makou ali‘i i aloha nui ‘ia, o Lil‘uokalani. A
he nui no ho‘i na Hawai‘i, kunou mai ai i mua o oukou e nana pono
mai i ke kulana o ka oiwi Hawai‘i, kona nohona, kona olakino, ka
ho‘ona‘auao a pela wale aku.

Ua pono ka helena hou a makou nei a loa‘a ka pono o ka ‘aina,
ke kulaiwi pa‘a mau o ka lahui ‘oiwi 0 Hawai pae‘aina, o ia wale
no ka Hawaii. No laila, eia hou no ka oiwi ‘olino Hawai‘i he alo
a he alo, me ka ‘Aha‘olelo Nui.

To the leaders and members of this Committee on Indian Affairs
of the U.S. Congress, greetings. Long has been the road traveled
here by Native Hawaiians who dearly embrace wisdom and justice.
Indeed, a path tread upon by such royal nobility of our past such
as King Kalakaua, Princess Ka’iulani and our beloved last ruler of
the Hawaiian Kingdom, Queen Lili'uokalani. And still countless
other Native Hawaiians who have humbled themselves before this
body for your consideration on such critical Native issues as hous-
ing, health, education.

Again, we come before you urging consideration and affirming
the rights of Native Hawaiians as the sole indigenous people of our
ancient homeland, Hawaii. We come together again face to face,
Native Hawaiians and the Congress of the United States of Amer-
ica.

The United States has a unique legal and political relationship
with the indigenous people of Hawaii, and that relationship is em-
bodied in a myriad of history, treaties, statutes, Executive orders
and court decisions. Once again, the congressional delegation from
the State of Hawaii seeks, with the assistance of many of their col-
leagues, to achieve a formal recognition of the special status the in-
digenous people of Hawaii have in the fabric of American political
relationships.

The Office of Hawaiian Affairs supports therefore the intent and
framework of S. 344, and its companion in the House of Represent-
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atives, H.R. 665. As stated in our more complete testimony, I would
like to testify a few of the points made.

First, the relationship between the United States and the State
of Hawaii and Native Hawaiian people is a matter of written
record. Congress itself provided a factual account of the illegal
overthrow of 1893, and the annexation of 1898, in the Apology Bill,
Public Law 103-150, passed in 1993. We have in our testimony
provided additional history, cultural insights, and legal citations for
your consideration.

Reconciliation, described as a desired outcome of the passage of
Public Law 103-150, and recognition for Native Hawaiians rec-
ommended in the October 23, 2000 joint report of the Department
of the Interior and Department of Justice entitled Mauka to Makai:
The River of Justice Must Flow Freely. Thus far, the recommenda-
tions have been denied Native Hawaiians.

Our centuries-old culture, society, history, language, relation-
ships and spiritual traditions flourished in the Hawaiian archipel-
ago before the first Western contact, and live on today despite over
two centuries of contact with the West, despite more than a cen-
tury of domination by an alien culture, and despite the threat of
assimilation and cultural genocide. Our traditional practices recog-
nized by the State of Hawaii deserve recognition and protection
from the Federal Government as well.

The inseparable connectedness between Native Hawaiians and
our natural environment, the land, ocean, plant and animal life,
goes far beyond the Western ideology of a market economy. A an-
cient cosmogonic chant of creation known as the Kumulipo or
“source from the dark” teaches the sibling relationship of all forms
of life in the universe. This relates directly to our interconnected-
ness and interdependence with the land and our concept of malama
aina, or care for the land.

Hawaiian recognition is about fairness and justice. The right of
self determination has been extended to the indigenous people of
every State in this union, save one, Hawaii and the Hawaiians. S.
344 and its House companion, H.R. 665 are initial, but significant
steps on the path toward reconciling historic wrongs to Hawaiians,
and advancing Hawaiians through Federal recognition toward a po-
litical relationship with the United States of America.

While Hawaiian ali‘i, monarchs such as Queen Lili’'uokalani,
worked nearly alone in trying to gain the attention of congressional
leaders in the 19th century in pursuit of reconciling the history of
our people, Native Hawaiians in the 21st century are joined by
other citizens and indigenous people in this country who stand
with us in our pursuit of Federal recognition and reconciliation. For
this, we are grateful.

Indeed, we do not stand alone. We stand with the two other in-
digenous peoples of America and we appreciate their support. Fed-
eral policy on self-determination and self-governance currently ex-
tends to Alaska Natives and American Indians. Native Hawaiians,
the third indigenous people in these 50 States, seek parity in inclu-
sion.

No laila, eia makou ma ka palena pau o keia noi ha‘aha‘a a
ha‘aheo, e ho‘oclohe mai a e nana mai i ka ‘ike a me ka maopopo
pono o kulana ‘oiwi o ka Hawaii i kona ‘aina kulaiwi mai ke au
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kahiko loa a ka wa pau ‘ole. He pono keia ‘olelo i mua o ‘oukou i
‘olelo i ‘oleo ‘ia me ka ikaika a me ka mana a me ke aloha o na
kupuna i hala, na Hawaii he lehu o keia au a me na hanauna e
puka a’e ana no. Mahalo nui, ke aloha no.

Therefore, as I approach the conclusion of this humble, yet cher-
ished testimony, I ask that you listen and look upon us with wis-
dom and understanding on the status of the Native Hawaiians in
our ancient homeland.

What is said to you is offered in truth and is uttered with the
strength and power and love of our forebears, our ancestors, our
nearly 400,000 Native Hawaiians in Hawaii and on the continent,
and generations hence.

We appreciate the opportunity to present this testimony, and we
ask for your positive consideration of S. 344.

Mahalo.

[Prepared statement of Ms. Apoliona appears in appendix.]

Senator INOUYE. I thank you very much, Chair Apoliona. I am
certain all of us realize, as Chairman Campbell indicated, that the
measure before us is the result of seven hearings. One of those
hearings was held in August 2000 in Hawaii, and lasted for 5 days.
I am certain some of you recall that hundreds of Native Hawaiians
presented testimony, both oral and written.

We are hoping that this measure, with amendments if such be
necessary, will soon be forwarded to the executive for his signature.
This is an important measure, and as a result we will keep the
record open until March 20. If any of you wish to review your testi-
mony and make addendums; if any of you wish to correct your
statements, please feel free to do so. If there are those who wish
to submit statements, you are free to do so, but we would like to
receive them before March 20.

There are several milestones that have had some important im-
pacts upon the Native people of Hawaii. The first was in 1778
when the Western world came to Hawaii with the so-called discov-
ery of the islands by Captain Cook. Next, was the overthrow of
Queen Lili'uokalani in January 1893. History shows that this was
done with the cooperation of the minister of the United States and
the use of the U.S. Marines.

Then in 1921, the Hawaiian Homes Commission Act became law,
thereby officially recognizing that there was a special relationship
between the United States and the Native people of Hawaii. On
August 21, 1959, came Statehood, but even with Statehood that re-
lationship continued. On November 23, 1993, the apology resolu-
tion was enacted into law.

The last milestone, the most important, will be the one that is
incorporated in this measure. I believe that though it may have
been a long path, as you have pointed out, Chairperson Apoliona,
it will become a reality. I look forward to working with you and
Governor Lingle and with all of you assembled here. Senator
Akaka and I pledge to you our full support and we are certain that
this time we will make it, because we have no other option. If we
do not make it, it will be disaster for the Hawaiian homesteaders
and for all the many programs that we have, whether it be in edu-
cation, health or housing. This is a must.

Senator Akaka.
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Senator AKAKA. Thank you very much, Mr. Chairman.

Mahalo for your testimony, Chairman Apoliona. I also want to
welcome the other trustees who are here and were introduced by
the chairman. I also want to welcome Clyde Namu‘o of your staff,
Nani Lee, and Peter Yee, and also Justice Klein, who are with you
this morning, and the DC Bureau Chief, Martha Ross.

I also want to say mahalo for coming and welcome to our broth-
ers and sisters the Alaska Natives—dJulie Kitka and Willie
Hensley, Oliver Levitt and Chris McNeil. Thank you folks so much
for your strong support over the years. I want you to know that we
appreciate it.

Also, I see in the audience the friendly and great leader of our
Association of Hawaiian Civic Clubs, Charlie Rose who is here with
us. And others of you here, I want to say mahalo for coming and
supporting us and supporting the passage of this bill.

I also want to echo the chairman that we appreciate your support
and we want to continue to work with you and we are certainly
doing all we can to help Native Hawaiians and the people of Ha-
waii in reaching out and raising our levels of support, not only for
Hawaii, but for our country and even the world.

So mahalo nui loa. Thank you very much, Mr. Chairman.

Senator INOUYE. Chairperson Apoliona, I just have one question
before we leave. I note the presence of Alaskan leaders here, and
at this moment the National Congress of American Indians is hav-
ing their national convention, and they send their regrets that they
could not be here, otherwise they would have been here en masse.

You have had a long relationship with Alaska Natives and Amer-
ican Indians. Why do you think Hawaiians enjoy such strong sup-
port from Alaska Natives and Native Americans?

Ms. ApoLIONA. Having had the opportunity to actually be in this
hearing room when we gathered as Native people in the middle of
the year last year, in honor of our country and the contributions
of our Native people, it became clearer to me then that the effort
for Hawaiian recognition is truly a priority for Alaska Natives and
American Indians because we are all indigenous people.

It is sometimes far beyond words when we can reach into our
own history and genealogy and know that we share the same val-
ues of family and protection of our environment and our respect for
creative forces. We as indigenous people, Native Hawaiians, Alaska
Natives, and American Indians, share that common tradition. It is
that bond of spirit, and our spiritual traditions, that tie us.

The expressions in my reflection of 2001 and opportunities since
then have only underscored for me and all of us who have opportu-
nities to work with our Alaska Natives and American Indians, that
they are truly committed. Like in any family, we look to and care
for the ‘ohana [extended family], and they look to and they are car-
ing for us.

This is an honor to be here, and to be in the presence of our Na-
tive leaders, for if they did not care and they did not feel and they
did not honor our tradition, they would not be here. They are here
and they bring us great honor by their presence.

Mabhalo.

Senator INOUYE. I thank you very much. As we all know, we are
now in a very challenging moment in our lives. It has been said
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that at any moment we may be at war in Iraq, which reminds me
that since World War II, in Korea, in Vietnam, in Desert Storm,
on a basis of per capita representation, more Native Americans, in-
cluding Hawaiians, have put on the uniform and placed themselves
in harm’s way on behalf of the people of the United States than
any other ethnic group. I think we should always remember that,
that the Natives of this land more eagerly volunteered to serve this
country—a country that has not always been generous, that has
not always been understanding, that has not always been sensitive
to their needs.

So with that, I would like to adjourn the hearing and thank all
of you, the witnesses. Thank you very much.

[Whereupon, at 11:05 a.m., the committee was adjourned, to re-
convene at the call of the Chair.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF MICAH KANE, DIRECTOR, HAWAIIAN HOME LANDS

Aloha mai kakou Chairman Campbell, Vice Chairman Inouye, Senator Akaka,
and honorable members of the Senate Committee on Indian Affairs. My name is
Micah Kane and I am the director of the State of Hawaii’s Department of Hawaiian
Home Lands. Mahalo for this opportunity to appear before you today to testify in
support of S. 344, commonly known as the Akaka bill.

The Department of Hawaiian Home Lands is the agency within our State govern-
ment that administers the Federal trust lands created by Congress more than 80
years ago under the Hawaiian Homes Commission Act of 1920. This act set aside
more than 200,000 acres of land for use by Native Hawaiians. Currently, over
20,000 Native Hawaiians live on these lands, in more than 30 different commu-
nities, on almost every island in the state. An even larger number of qualifying Na-
tive Hawaiians remain on a waiting list—hoping for their opportunity for home
ownership and land stewardship.

With me today, are Uncle Tony Sang, the chairman of the State Council of Hawai-
ian Homestead Associations [SCHRA] and Robin Danner, his vice chairman. These
two individuals represent and work daily on behalf of real people, in real commu-
nities, and they do it very well. They are just the tip of the iceberg. There are many
more Native Hawaiians who selflessly work for the betterment of our people.

My remarks today will focus on just three [3] issues. First—where the support for
this bill is coming from. Second—the economic realities of this measure. And third—
the practical reasoning which supports the passage of this bill.

First, there is broad and deep support from Hawaiian and Non-Hawaiian commu-
nities alike, and Republican and Democrat party lines. Our entire congressional del-
egation supports this measure and Governor Lingle has made its passage a major
objective of her administration. It also is backed by resolutions passed by the Ha-
waii State Legislature, the National American Indian Housing Council, the National
Congress of American Indians, and the Alaska Federation of Natives, and it has
been included in the national and Hawaii platforms for the Republican and Demo-
cratic parties. Most importantly to me, the homestead communities to which I am
accountable also support this measure. In short, the Akaka bill is supported by the
people most directly affected by it, and also by people with no vested or common
interests other than a desire to see justice done.

Second, the Akaka bill would eliminate legal problems and uncertainties that
have adversely affected the Hawaii economy. These troubling and unsettled issues
relate to property title, ceded land claims, and rights to natural resources. Without
Federal recognition of Native Hawaiians, the State of Hawaii will spend thousands
of unnecessary man-hours and millions of taxpayer dollars defending and clarifying
Native Hawaiian rights. Enactment of the Akaka bill would bring closure and allow
our state to move forward.

Third, the Akaka bill simply completes a journey that Congress began many years
ago. There are over 150 statutes passed by Congress which address the conditions
and lives of Native Hawaiians. The goal has been to redress past wrongs and to em-

(45)
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power self-help. I would humbly submit that passage of this bill rightfully extends
the successes of our country’s era of self-determination for its native peoples to Na-
tive Hawaiians. It would allow us to control our destiny as a native people and thus
to participate more fully and more proudly as Americans.

In closing, I would like to thank Senator Inouye, Senator Akaka, and the rest of
Hawaii’s Congressional Delegation for their long-standing commitment to the fight
for self-determination for the Hawaiian people. I would also like to acknowledge the
efforts and leadership of all Hawaiian organizations, including the Office of Hawai-
ian Affairs, who continue to dedicate themselves and to persevere in their work to
achieve the goal of Federal Recognition.

I also want to publicly thank Governor Lingle for including so many Native Ha-
waiians in her administration. By doing so, she has empowered and challenged us
to use our talents to improve the lives of all the people of Hawaii. We are humbled
by the trust she has placed in us, and we fully recognize the responsibility that
comes with the opportunity to serve others.

And finally, I thank you, the members of the Senate Committee on Indian Affairs,
for your past and present efforts in ensuring that the profound American notions
ofjustice, fairness, and equality are not only spoken to Native Hawaiians, but are
preserved and brought to life for us. Once again, mahalo nui loa.

PREPARED STATEMENT OF LINDA LINGLE, GOVERNOR, HAWAII

Good Morning Chairman Campbell, Vice Chairman Inouye, and members of the
Senate Committee on Indian Affairs. Thank you for inviting me to appear before
you. For the record, I am Linda Lingle, Governor of the great State of Hawaii, and
I am honored to be here.

I come before you today to express my support for passage of the Native Hawaiian
Federal Recognition Bill, which is known throughout Hawaii as the Akaka bill. My
administration and both houses of the Hawaii State Legislature believe this is the
Iéight thing to do—for Native Hawaiians, for the State of Hawaii, and for the United

tates.

Native Hawaiians are an important constituency in our State for many reasons.
The Native Hawaiian culture is the foundation of the character of the State of Ha-
waii, and the basis for common understanding among our varied ethnic populations.
Our very identity as a State is founded on Native Hawaiian values, cultural prac-
tices and knowledge. Their willingness to share that knowledge and understanding
has enriched all who call Hawaii home. We have learned much from Native Hawai-
ians, and have much more to learn.

As a Republican Governor, I am happy to be working in close harmony with our
Hawaii Democratic Congressional Delegation on this critically important issue. Sen-
ator Inouye, Senator Akaka, Representative Case, and Representative Abercrombie
stand united in their support, and I proudly stand with them, along with the Hawaii
State Legislature.

We recognize that there will be differences of opinion in our approaches to many
of the challenges we face, but we also recognize the value of aloha and working in
a bi-partisan manner to resolve issues of great importance to the people of our state.
The people of Hawaii have voiced their support on this issue in many ways. For ex-
ample, both Republicans and Democrats in Hawaii have supported Federal recogni-
tion for Native Hawaiians in party platforms.

We are united in asking Congress to pass the Akaka bill into law, thereby re-
affirming the political relationship between the United States and the Indigenous
people of Hawaii. This bill is vital to the survival of the Native Hawaiian people;
it is vital to the continued character of our State; and it is vital to providing parity
and consistency in Federal policy for all Native peoples in America.

As public-policymakers, all of us in this room believe deeply in the goodness of
our great country, and in the strength of its democratic ideals.

America’s Indigenous Peoples are America’s First Peoples, and American Indians
of the 48 States, Alaska Natives of the 49th State, and Native Hawaiians of the
50th State have demonstrated their love for this country and made contributions
that all U.S. citizens can be proud of Indeed, our Federal Government owes our
First Citizens a great debt of gratitude.

We policymakers owe it to ourselves to live up to the promise and power of De-
mocracy and Justice for All, and to continue our journey by recognizing the inherent
rights of the Indigenous Peoples of our country.

There have been many eras of Federal policy toward Native Peoples over the cen-
turies—none so promising as the current one of self-determination and self-govern-
ance that has already been extended to American Indians and Alaska Natives.
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It is time to set a new course in Hawaii. Specifically, it is time to extend this Fed-
eral policy of self-determination and self-governance to the Native Hawaiian people.

The people of Hawaii respectfully submit that simple justice requires that Native
Hawaiians be empowered to determine their own future by employing their own so-
lutions. I am confident that they will rise to the challenge.

I have found an abundance of talent, energy, and a love of democracy among
members of the Native Hawaiian community, including many who serve in my ad-
ministration. Bob Awana is my chief of staff and Micah Kane heads the Department
of Hawaiian Home Lands. Dr. Chiyome Fukino left a successful medical practice to
serve the larger community of Hawaii as Director of the Department of Health.
Georgina Kawamura serves as our Director of Budget and Finance. Rick Bissen
runs the attorney general’s office as first deputy, and Kathy Watanabe heads our
Department of Human Resources and Development. James Aiona is Hawaii’s Lieu-
tenant Governor. These are just the most visible of many Native Hawaiians who
serve the people of Hawaii as members of my administration. They serve with com-
petence, passion and vitality.

Many of you have worked with our Native Hawaiian Senator Daniel Akaka for
a number of years. You know him by his Aloha, by his gentle spirit, and by his com-
mitment to these United States. Like the individuals in my administration that I
have named, Senator Akaka knows what it means to be Native Hawaiian, to be
from Hawaii, and to be an American.

Like all Native peoples around the country, these individuals have embraced the
promise of our democracy and now use their unique knowledge of our islands, and
of its diverse people, to serve the public—and in doing so they do not give up what
it means to be Native Hawaiian. They do not and have not abandoned their collec-
tive rights as Native Hawaiians to be self-governing and to practice and perpetuate
a cultural heritage whose home is only found in one tiny part of our world, the Ha-
waiian Islands. Despite the historical events and policies that worked against them,
Native Hawaiians have an unbroken desire for self-governance as a means of per-
petuating their way of life and their culture, for future generations.

Passage of the Akaka bill will provide Native Hawaiians with an opportunity
owed to them for many years—the right to engage their best talents and best ideas
as full partners of the State and Federal Governments. Passage of this bill holds
great promise for Native Hawaiians, and it holds great promise for our State and
all its citizens. My administration believes that what is just and good for Native Ha-
waiians is just and good for all our people.

There have been concerns shared with me about what this bill might lead to—
like gambling, or creating a divide among peoples in my State. Nothing could be fur-
ther from the truth.

I do not support gambling in Hawaii; Native Hawaiians have not collectively
enunciated a desire for legalized gambling; and this bill does nothing to permit it.
The State of Hawaii controls whether or not there will be gambling in Hawaii. This
is true today and it would be true after enactment of this bill.

This bill would not divide the people of Hawaii. To the contrary, by doing what
is right for Native Hawaiians, passage of the Akaka bill would enable all the peo-
ples of Hawaii to move forward and reach our potential together.

How, I ask you, can providing justice for long-standing wrongs ever be divisive?
The underlying principles of our country tell us that justice and a recognition of
rights—personal and collective—is the very definition of our unity. Our State
motto—Ua mau ke ‘ea o ka ‘aina i ka pono, the life of the land is perpetuated in
righteousness—says it well.

The}al life of Hawaii and unity of its diverse peoples are perpetuated by doing what
is right.

The Native Hawaiian Federal Recognition Bill brings parity and consistency to
our Federal policies on America’s Indigenous People. The Native Hawaiian people
of my State deserve nothing less. This bill provides a process that has not existed
before, for the Hawaiian people to take hold of their destiny and to have a rightful
place at the table in making decisions for themselves. I have every confidence that
if this opportunity is granted to them, Native Hawaiians will find within their com-
munity an approach that works for themselves, for our State, and for this Nation.

Members of the committee, I urge you to pass the Native Hawaiian Recognition
Bill out of your committee and to urge your colleagues in the full Senate to pass
this bill without hesitation. In doing so, you will recognize the contributions of Na-
tive Hawaiians and the value of their continued and enhanced vitality to my State
and our Nation.

In doing so, you also will recognize what is righteous, what is practical, and what
is just.

Mahalo and Thank You.
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The Alaska Federation of Natives
Statement of Support for the

NATIVE HAWAIIAN FEDERAL RECOGNITION BILL

S. 344, A bill expressing the policy of the United States regarding the
United States relationship with Native Hawaiians and to provide a
process for the recognition by the United States of the Native Hawaiian
governing entity, and for other purposes.

The Alaska Federation of Natives (AFN) is the largest Native organization
in Alaska, with a broad membership including 178 villages, 13 regional
Native corporations and 12 regional nonprofit associations. AFN strongly
supports the desires of Native Hawaiian for equity in law with Alaska
Natives and American Indians. AFN supports federal recognition for Native
Hawaiians as a first step in allowing the Native Hawaiians to have this
equity in federal law and in order for the constitutional basis of the special
federal relationship to be clearer. AFN supports Hawaiian efforts for greater
self-determination and congradulate them in their efforts todate.

AFN remains committed to seeing the federal government complete its
unfinished business with Native Hawaiians by granting them equal status to
that enjoyed by Alaska Natives and American Indians. We believe that
Hawaiians must achieve parity with other Native Americans, and in our
view, true parity cannot be achieved for Native Hawaiians without access to
all of the legal tools available to other indigenous peoples in the United
States. One of the essential tools currently being denied to them is federal
recognition, and this legislation aims to remedy this problem.

This bill does not create a "new" federal relationship with Native Hawaiians,
but rather clarifies an existing political relationship in the context of the U.S.
federal policy of self-determination and self-governance. In 1970, President
Nixon announced the federal policy of the rights of America’s Native people
to self-determination and self-governance, and over the course of the
ensuing years, Alaska Natives and Native Americans have made enormous
strides in assuming responsibility for providing programs and services
previously administered exclusively by the federal government.
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Every government study recently conducted concerning social and economic
problems plaguing the Native communities of Alaska and Hawaii points to
greater self-determination as the answer to healing our broken communities.
Federal recognition for Native Hawaiians will enable greater self-
determination, just as it has for Alaska’s Native peoples and American
Indians across the country.

To cite an example, the successes of the Alaska Native Tribal Health
Consortium (ANTHC) would not be possible were it not for the federal
recognition currently enjoyed by our people. Formed in 1997 to manage the
statewide health services component of the Alaska Native Health system,
ANTHC was created through the Alaska Tribal Health Compact, a self-
governance agreement with the Indian Health Service. The ANTHC has
nearly 1,200 staff and a $200 million annual operating budget, and it
oversees the operation of the Alaska Native Medical Center (ANMC).

In FY 2000 alone, the ANMC admitted more than 6,600 patients, provided
more than 320,000 outpatient visits, offered traditional healing with an
Alaska Native Tribal Doctor, and earned $61 million from Medicaid,
Medicare and other insurance payors for services. Federal recognition has
served Alaska Natives well, and Native Hawaiians deserve the opportunity
to realize this same level of self-determination.

AFN supports recognition because it gives the Native Hawaiian community
the tools it needs to guide its own destiny. By providing an opportunity for a
government-to-government relationship with the United States, it offers
them a seat at the table and a direct voice on issues of importance to Native
Hawaiians, including education, health care, land claims, housing, economic
development and culture.

To clarify, this legislation focuses on three basic areas:

1 It provides for a process for federal recognition of the Native
Hawaiian governing entity,

2 It establishes an office within the Department of the Interior to
focus on Native Hawaiian issues and to serve as a liaison between
Native Hawaiians and the Federal government, and

3 It creates an interagency coordinating group to be composed of
representatives of federal agencies which administer programs and
implement policies impacting Native Hawaiians.
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AFN has testified at hearings in both Hawaii and Washington, DC, where we
have heard the recommendations of hundreds of citizens of Hawaii who
presented oral and written testimony to House and Senate committees. We
have seen the recommendations in the federal government’s report entitled,
“Mauka to Makai: The River of Justice Must Flow Freely.” We have also
worked closely with Hawaii’s Senators Daniel Inouye and Daniel Akaka,
and Alaska’s Senator Ted Stevens and Congressman Don Young, to win
passage of this long overdue piece of legislation. The time has come for the
United States Congress to honor its commitment to the Native Hawaiian
people.

This bill is an important first step. We stand in solidarity with Native
Hawaiians in their efforts to achieve equal status under federal law with all
other indigenous peoples in the United States, and we urge your passage of
federal legislation this Congress.
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TESTIMONY OF TRUSTEE HAUNANI APOLIONA
CHAIRPERSON, BOARD OF TRUSTEES
OFFICE OF HAWAIIAN AFFAIRS

United States Senate, Committee on Indian Affairs
Hearing on S. 344
Tuesday, February 25, 2003, 9:30 a.m.
Room 485, Russell Senate Office Building

N3 ‘Oiwi ‘Olino

E 6 e na ‘6iwi ‘6lino ‘ed

N& pulapula a Haloa ‘ea

Mai Hawai'i a Ni‘ihau ‘ea

A puni ke ao malamalama ‘ea é

Kir'e au i ka hewa, ka'é!
K au i ka pono, k!
Ki'g au i ka hewa, ki‘é!
Ku au i ka pono, ka!

Answer, O natives, those who seek knowledge

The descendants of Haloa

From Hawai‘i island in the east to Ni‘ihau in the west
And around this brilliant world

| resist injustice, resist!
| stand for righteousness, stand!
I resist injustice, resist!
I stand for righteousness, stand!

INTRODUCTION

E na alaka’i a me na lala o kéia Kémike o na Kuleana ‘ilikini o ka ‘Aha‘slelo Nui o
‘Amelika Hui Pa ‘ia, aloha mai kikou. He loa ke ala i hele ‘ia e makou, na ‘Giwi
‘lino o Hawaii, a he ala i hehi mua ‘ia e na ali'i o makou, e la‘a, ‘o ka M&'i
Kalakaua, ke Kamaliiwahine Ka‘iulani a me ka Mg‘iwahine hope o ke Aupuni M&'i
Hawai', ‘o ia ko makou ali'i i aloha nui ‘ia, ‘o Lili‘'uokalani. A he nuind ho'i na
Hawat‘i i kiinou mai ai i mua o ‘oukou e nana pono mai i ke kilana o ka ‘Giwi
Hawai'i, kona nohona, kona olakino, ka ho'ona‘auao a péla wale aku.

. Ua pono ka helena hou a makou nei a loa'a ka pono o ka 'aina, ke kulaiwi pa‘a
mau o ka lahui ‘aiwi o Hawai'i pae‘aina, ‘o ia wale n6 ka Hawai'i. No laila, eia hou
nod ka ‘Giwi Hawai'‘i, he alo a he alo, me ka ‘Aha‘élelo Nui.
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To the leaders and members of this Committee on Indian Affairs of the United
States Congress, greetings. Long has been the road traveled here by Native
Hawaiians who dearly embrace wisdom and justice, indeed a path tread upon by
such royal nobility of the past as King Kalakaua, Princess Ka'iulani and our
beloved last ruler of the Hawaiian Kingdom, Queen Lili'uokalani. And still
countless other Native Hawaiians have humbled themselves before this body for
your consideration on such critical native issues as housing, health, education

and so on.

Again, we come before you urging consideration in affirming the rights of Native
Hawaiians as the sole indigenous people of their ancient homeland, Hawai'i. We
come together again face to face — Native Hawaiians and the Congress of the

United States of America.

The United States has a unique legal and political relationship with the
indigenous people of Hawai'i and that relationship is embodied in a hodgepodge
of history, treaties, statutes, Executive Orders, and court decisions. Once again,
the congressional delegation from the State of Hawai'i seeks, with the assistance
of many of their colleagues, to achieve a formal recognition of the special status
the indigenous people of Hawai'i have in the fabric of American political
relationships. OHA supports, therefore, the intent and framework of S. 344 and

its companion in the House of Representatives, H.R. 665.
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"HAWAIIAN SELF-DETERMINATION — A HISTORY OF DENIAL

The relationship between the United States and the State of Hawali'i and the
Native Hawaiian people is a matter of written record. Congress itself provides a
factual account of the illegal overthrow of 1893 and the annexation of 1898 in the
Apology Bill, Pub. L. No.1 03-150, 107 Stat. 1510 (1993). The story is worth
retelling, however, because it serves to underscore the legacy left by over a
century of benign neglect of and sometimes open antipathy toward Hawaiian

self-determination.

One hundred and ten years ago, diplomatic and military representatives of the
United States triggered and led the overthrow of the Kingdom of Hawai'i through,
in President Grover Cleveland’s words, "an act of war on a friendly and confiding
people". Later, without the consent of the indigenous people of Hawai'i, the
illegitimate "Republic of Hawai'i” purported to cede both Hawaiian sovereignty
and more than 1.8 million acres of Hawaiian crown and government land to the
United States. This usurpation of the sovereignty and land of a people was
undertaken without the consent of and without compensation to the Hawaiian

people.

The official marginalization of the Hawaiian people at the hands of the United
States continued. In 1920, the United States divided our people by blood
quantum, and through legislative fiat drew artificial lines between parent and

child, grandparents and grandchildren and "ohana (extended family) in a society

-3-
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and cuiture knowing no such distinctions. In 1959, a continuation of this
unwarranted division of the Hawaiian people became one of the conditions to

Hawai'i's admission as the fiftieth state of the Union.

The Hawaiian people have endured the painful irony that they were made part of
the American political family without being permitted to exercise one of the most
basic principles of American political thinking — the right of self-determination.
The United States of America used its power to allow the overthrow of the
legitimate government of Hawai'i and then withheld that power and refused to
rectify that wrong. While claiming a special relationship with the indigenous
Hawaiian people, arbitrarily re-defined what it means to be “Hawaiian”. For too
long, our ancestors and ‘ohana have waited for the United States and its political
agent, the State of Hawai'i, to make right the wrong that was committed in 1893,
only to see the small steps taken for our benefit persistently attacked and
maligned as being contrary to modern constitutional jurisprudence.

Reconciliation has been an option thus far denied.

HAWAIIAN RECOGNITION IS ABOUT FAIRNESS AND JUSTICE

Following the illegal overthrow of the Kingdom of Hawai'i on January 17, 1893,
the Provisional Government and then the Republic of Hawai'i seized
management of all lands formerly controlled by Queen Lili'uokalani (the Crown
Lands), Hawai'i Constitution, Art. 95. Sec. 262 (1894), as well as the lands

controlled by the government of the Kingdom of Hawai'i (the Government Lands).

-4-
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In 1993, the U. S. Congress acknowledged in the Apology Bill (Public Law 103-
150), that this action was illegal and that it could not have been accomplished
without the assistance of U.S. agents. The Apology Bill goes on to note that the
subsequent "cession" of these lands to the United States in 1898 was "without
the consent of or compensation to the Native Hawaiian people of Hawai'i or their
sovereign government.”

Whereas, without the active support and intervention by the United

States diplomatic and military representatives, the [January 1893]

insurrection against the Government of Queen Lili'uokalani would
have failed for lack of popular support and insufficient arms;

* * *

Whereas the Republic of Hawali'i also ceded 1,800,000 acres of
crown. government and public lands of the Kingdom of Hawai'i,
without the consent of or compensation to the Native Hawaiian
people of Hawai'i or their sovereign government;

* * *

The Congress —

(1) on the occasion of the 100th anniversary of the illegal overthrow
of the Kingdom of Hawai'i on January 17, 1893, acknowledges the
historical significance of this event which resulted in the
suppression of the inherent sovereignty of the Native Hawaiian

eople. . .

(Public Law 103-150, emphasis added.)

The United States established the Territory of Hawai'i pursuant to the Organic
Act of April 30, 1900, ch. 339, 31 Stat. 141 (without any vote of the citizens of the
former Kingdom of Hawai'i). The Organic Act provided that all proceeds from the
Public Lands (the former Crown and Government Lands) were to be applied by

the government of the Territory of Hawali'i to "such uses and purposes for the
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benefit of the inhabitants of the Territory of Hawai'i as are consistent with the joint
resolution of annexation, approved July seventeenth, eighteen hundred and
ninety-eight." When Congress enacted the Native Hawaiian Health Care
Improvement Act Amendments of 1992, Congress found that the joint resolution
of annexation (the Newlands Resolution) and the Organic Act established "a
special trust relationship between the United States and the inhabitants of

Hawal'i." (42 U.S.C. §1701(12).)

In the 1959 Admission Act, Pub. L. No. 86-3, 73 Stat. 4 (1959), the United States
transferred about 1.2 million acres of the Public Lands, plus another 200,000
acres of Hawaiian Home Lands, to the State of Hawai'i. In 1992, Congress found
that the Admission Act further "reaffirmed the trust relationship which existed
between the United States and the Hawaiian people by retaining the exclusive
power to enforce the [Hawaiian Home Lands] trust, including the power to
approve land exchanges, and legislative amendments affecting the rights of
beneficiaries under such Act." (Native Hawaiian Health Care Improvement Act

Amendments, 42 U.S.C. §1701(15).)

Section 5(f) of the Admission Act explicitly provided that the lands granted to the
State of Hawai'i upon admission were to be held by the State as a public trust.
By this provision, again using the language chosen by Congreés in 1992, the
United States "reaffirmed the trust relationship which existed between the United

States and the Hawaiian people by retaining the legal responsibility of the State
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for the betterment of the conditions of Native Hawaiians under section 5(f) of the

[Admission Act].” (42 U.S.C. §1701(16).)

In Section 5(f) of the 1959 Admission Act, Congress stated explicitly that the
transferred lands were to be held as a "public trust” by the State and that the
revenues generated by these lands and the revenues were to be used for five
specific purposes: "for the support of the public schools and othér public
educational institutions, for the betterment of the conditions of native Hawaiians
as defined in the Hawaiian Homes Commission Act, 1920, as amended, for the
development of farm and home ownership on as widespread a basis as
possible[,] for the making of public improvements, and for the provision of lands
for public use." Until Hawai'i's 1978 Constitutional Convention, the State
interpreted this provision as allowing it to use the revenues for any one of these
purposes. The State devoted all revenues to public education, and allocated

none of these revenues specifically to benefit native Hawaiians.

Because of the decades of neglect, the delegates to the 1978 Constitutional
Convention proposed a series of constitutional amendments that were
subsequently ratified by the voters and added to Hawai'i's Constitution. These
amendments affirmed that the State "held" the Ceded Lands as a Public Land
Trust, with native Hawaiians as one of the two named beneficiaries and the
general public as the other (Article XII, Section 4). These constitutional

amendments established the Office of Hawaiian Affairs (OHA) (Article XIl,
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Section 5) and required the State to allocate a pro rata share of the revenues
from the Public Lands to OHA to be used explicitly for the betterment of native

Hawaiians (Article XIl, Section 6).

Throughout all of these years, despite all of the reaffirmations of the “special
relationship” between the United States and the indigenous people of Hawat'i,
despite the number of times our people have come to Congress seeking
recongciliation — the historic wrongs forced on our people have been allowed to
continue without redress. The right of self-determination has been extended to
the indigenous people of every other state in the union save one — the

Hawaiians.

S. 344 and its House companion H.R. 665 are initial but significant steps on the
path in the direction of reconciling historic wrongs to Hawaiians and advancing

Hawaiians toward a political relationship with the United States of America.
THE PROCESS OF HEALING MUST CONTINUE

We are not unmindful of the efforts that have been made by the federal
government and the State of Hawai'i to try to alleviate the conditions faced today
by the indigenous people of Hawai'i. Congress has, for examble, repeatedly
found that the health of native beoples is tied to their relationship to land. More

specifically, Congress has found that this is indeed true for Hawaiian people.
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The Apology Bill specifically finds that: "Whereas the health and well-being of
Native Hawaiian people is intrinsically tied to their deep feelings and attachment
to the land. . ." (107 Stat. at 1510.) The social and economic changes in Hawai'i
which resulted from contact with the west had a "devastating" effect on the
Native Hawaiian population and on their "health and well-being." (Apology Bill,
107 Stat. at 1512.) Foreigners brought new diseases to Hawai'i, and the Native

Hawaiian population plummeted.

The condition of Native Hawaiians deteriorated to a point that in 1920 territorial
representatives sought assistance from Congress. Noting that Hawaiian people
had been "frozen out of their lands and driven into the cities,” and that "Hawaiian
people are dying," the representatives recommended allotting land to the
Hawaiians so that they could re-establish their traditional way of life. (H.R. Rep.
No. 839, 66th Cong., 2d Sess. 4 (1920).) The Secretary of the Interior echoed
that recommendation, informing Congress that Native Hawaiians are "our wards .
.. for whom in a sense we are trustees," that they "are falling off rapidly in
numbers" and that "many of them are in poverty." (id.) Those recommendations
led to the enactment of the Hawaiian Homes Commission Act which designated
200,000 acres of lands for homesteading by "native Hawaiians,"” which was
defined as descendants of nof less than one-half part of the blood of the races

inhabiting the Hawaiian Islands previous to 1778.

Since Hawai'i's admission into the Union, Congress has assisted in addressing
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the well-being of Native Hawaiians. Congress has established special Native
Hawaiian programs in the areas of health care, as well as education,
employment, and loans. (See e.g., Native Hawaiian Health Care Improvement
Act, 42, U.S.C. §§11701-11714; Native Hawailan Education Act, 20 U.S.C.
§87901-7912; Workforce Investment Act of 1898, 29 U.S.C. §2911; Native
American Programs Act of 1974; and others.) These statutes are premised on
Congressional findings that the conditions of Native Hawaiians in such areas as
health and education continue to lag seriously behind those of non-natives, 42

U.S.C. §11701(22); 20 U.S.C. §7902(17).

The U.S. Congress and President committed themselves to pursue a
reconciliation between the United States and the Native Hawaiian people in the
1993 Apology Bill and the State of Hawai'i has committed itself to a similar

process.

Further, the United States has recognized that Native Hawaiians, as aboriginal,
indigenous, native peoples of Hawai'i, are a unique population group in Hawai'i
and in the continental United States and has so declared in Office of

Management and Budget Circular 15 in 1997 and Presidential Executive Order

No. 13125, dated June 7, 1999.

On July 28, 1999, the United States filed an amicus brief supporting the State of
Hawal'i and the Native-Hawaiian-only vote for OHA Trustees in the case of Rice

vs. Cayetano, U.S. Supreme Court No. 99-818. In its brief, the United States,
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through its Solicitor General, affirmed that it has a trust obligation to indigenous
Hawaiians. The Solicitor General wrote, “The United States has concluded that it
has a trust obligation to indigenous Hawaiians because it bears a responsibility
for the destruction of their government and the unconsented and uncompensated
taking of their lands.” (See Brief of United States filed July 28, 1998 at p. 21.) The
United States further explained that “Congress does not extend benefits and
services to Native Hawaiians because of their race, but because of their unique
status as the indigenous people of a once-sovereign nation as to whom the

United States has a recognized trust responsibility.” (id. at 27.)

In 1993, Congress, led by the Hawaii congressional delegation, concluded that a
century of national silence and neglect was enough. In 1993, it enacted Senate
Joint Resolution 19, popularly known as the Apology Bill. In that Bill, the
Congress acknowledged America's illegal role in destroying the legal government
of the Hawaiian people and urged President Clinton to support reconciliation
efforts between the United States and the Native Hawaiian people. Six years
passed before the federal executive branch, at the urging of Senator Daniel
Akaka, appointed representatives to initiate the reconciliation process called for
in the Apology Bill. In December of 1999, a series of community meetings on all
five major islands of Hawai'i were held by the Federal Reconciliation Delegation.
Those meetings represented a first step in the long-delayed journey toward
reconciliation between the United States and the indigenous people of Hawai'i.

These meetings resulted in the publication of a joint Department of the Interior
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and Department of Justice report entitted Mauka fo Makai: The River of Justice
Must Flow Freely. The report recommends that the indigenous people of Hawai'i
be given right to the full expression of self-determination and calls for federal

recognition of a native Hawaiian government.
HAWAIIAN CULTURE AND PEOPLE DESERVE RECOGNITION

The culture, society, governmental organization and religious traditions flourished
in the archipelago known as Hawai'i since the time of Christ — long before the first
contact with the West in 1778. With more than 200 years of settlement by
European explorers, American missionaries and businessmen, plantation
workers from Asia and others from every corner of the world, Native Hawaiians,
faced with cuitural assimilation and cultural genocide, have tenaciously
maintained a myriad of traditional practices that have their origins in pre-Western
Hawai'i: Religion and spirituality, celestial navigation, wood carving, exquisite
feather work, language, poetry, dance, chant, surfing and other sports, lei
making, healing arts, traditional martial arts, fishing, farming, weaving and more.
These cultural practices are integral to the lifestyle of the Native Hawaiian, and

are enjoyed by kama'dina (residents) and malihini (visitors, newcomers) alike.
The inseparable connectedness between the Native Hawaiian and his natural

environment — the land, ocean, plant and animal life — goes far beyond the

western ideologies of control, manipulation and ownership. An ancient
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cosmogonic chant known as the Kumulipo or “source from the dark” teaches us
that the ocean and land were born first as elder siblings, followed by plant and
animal life. Later, man emerges as the younger sibling, ingraining in the
Hawaiian an innate kinship with his environment. ‘Aina or land was not a
commodity. Rather, it was regarded as the elder sibling which commanded
respect and the appropriate behavior of “méalama ‘aina” (to care for the land).

Man cared for the land, and in turn, the land sustained the lives of man.

Cultural practices of the Native Hawaiian are inextricably attached to his land
base and natural resources. Traditional methods of healing, including the use of
native herbs and plants (la’au lapa’au), are being studied by Western medical
experts as effective alternatives to chemical-based treatment modalities. Social
and behavioral scientists are adopting aspects of traditional conflict resolution
techniques (ho‘oponopono) as a means of successful intervention therapies and

prevention of family and domestic violence.

The hula, or traditional dance, perhaps the “best known” of Hawai'i's cultural and
spiritual practices, also requires the gathering of symbolic flora from regions
ranging from the high rain forests to the shoreline. In honor of the gods, these
materials are fashioned in adornments and costuming that pay honor and respect
to those gods, the ali‘i or rulers and lesser chiefs, important historical events, and
the myriad island districts, geophysical features and islands that make up

Hawai'i. Yet over time, the hula was trivialized by westerners who, through
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ignorance and lack of sensitivity, reduced this time-honored tradition to pretty
girls, cellophane skirts and coconut bras. Today, the hula in its traditional form is
widely popular in Hawai'i, and has brought about a heightened consciousness of
the need for protection and preservation of our culture, land and natural

resources as well as renewed pride in our Hawaiian identity.

Despite the largely Westernized way of life most Native Hawaiians live today,
their culture, language, religion and traditions live on and, in many respects,
thrive. These traditional practices are well-recognized and are embodied in the
laws of the State of Hawali'i. Article Xll, Section 7, of the Hawai'i State
Constitution recognizes Native Hawaiians' right to exercise customary and
traditional practices for subsistence, culture and religious purposes. (See also
Haw. Const., Article X, Section 4 (mandating the promotion of the study of
Hawaiian culture, history and language) and Article IX, Section 9 (granting state
power to preserve and develop ethnic cultural, creative and traditional arts)
These rights have received judicial affirmation, as well. (See Public Access
Shoreline Hawai'i vs. Hawai'i County Planning Commission, 79 Haw. 425, 903

P.2d 1246 (1995).)

Our culture and language is perpetuated now by our children and grandchildren.
In the fall of 2002, the Office of Hawaiian Affairs sponsored an essay contest for
elementary, middle and high school students. The topic, “What it Means to be

Hawaiian”, generated numerous entries and a representative sampling of their
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essays, written in both English and in Hawaiian, are provided along with this

testimony.

In short, our culture, history, language, religion and traditions live on today
despite over two centuries of contact with the West and despite more than a
century of domination by an alien culture. Our traditional practices, recognized
by the State of Hawai'i, deserve recognition and protection from the federal

government as well.

As native people giving voice to our ancestors, we are descendants of traditions
and values indigenous to this Hawai'i. Our Native Hawaiian elders (kapuna),
wayfinders and navigators, established and developed a sophisticated and
efficient society in the middle of the vast Pacific Ocean. Our lifestyle and survival
were guided by respect and honor for God, man and nature; stewardship of land
and natural resources and careful attention to the balance of human use of a
fragile ecosystem. These considerations are as important now in this 21st

century as they were 1,000 years ago.

We know we don’t stand alone. We stand with the two other indigenous peoples
of America. Federal policy on self determination and self governance currently
extends to Alaska natives and Native American [ndians. Nativ.e Hawaiians, the
third indigenous people in these 50 states, seek such inclusion. While Queen

Lili'uokalani may have stood alone in the 19" century in pursuit of reconciling
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history for her people, Native Hawaiians in the 21% century are joined by Native
American Indians and Alaska natives who stand with us in our pursuit of federal

recognition and reconciliation. For this, we Native Hawaiians are grateful.
IT IS NEVER TOO SOON FOR JUSTICE AND FAIRNESS TO BE DONE

There are those who contend that the legislation relating to federal recognition for
Hawaiians is premature; that a Hawaiian government should be formed first. We
could not disagree more. The legislation before you affirms the fundamental
principle which has been so long denied to Hawaiians — the right of self-
determination. It is never too early for justice to be done and the time is now for
Hawaiians to be treated fairly. We seek the same treatment afforded to the other

indigenous peoples of the United States of America — a right too long denied us.

| appear before you as an elected Trustee of the Office of Hawaiian Affairs, as
one of nine people duly selected to represent the interests of the Hawaiian
people, but most importantly, | appear before you as a guardian of my people’s

right to self-determination. [ am a Hawaiian. He Hawai'i au.

No laila, eia au ma ka palena pau o kaia noi ha‘aha‘a a ha'aheo, e ho‘olohe mai a
e nana mai i ka ‘ike a me ka maopopo pono o kialana ‘Giwi o ka Hawai‘i i ko
makou ‘aina kulaiwi mai ke au kahiko loa a ka wa pau ‘ole. He pono kéia ‘slelo i

mua o ‘oukou i ‘dlelo ‘ia me ka ikaika a me ka mana a me ke aloha o na kiipuna i
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hala, na Hawai‘i he lehu o kéia au @ me na hanauna e puka a'e ana né. Mahalo

nui, ke aloha no ...

Therefore, as | approach the conclusion of this humble and cherished testimony,
| ask that you listen and look upon us with wisdom and understanding of the
status of the Native Hawaiian in our ancient homeland. What is said to you is
offered in truth, and is uttered with the strength and power and love of our
forebears, our nearly 400,000 Native Hawaiians in Hawai‘i and the continental

U.S. today, and generations hence. Respectfully submitted ...

Trustee Haunani Apoliona
Chairperson, Board of Trustees
Office of Hawaiian Affairs
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108™ Congress
Committee on Indian Affairs, United States Senate
Hearing scheduled for Tuesday, February 25, 2003 9:30 a.m.
On S. 344, the Native Hawaiian Recognition Bill ("Akaka Bill")

Testimony by George L. Berish on his own behalf and on behalf
of Hawaii’s public school children

Good morning Chairman Ben Nighthorse Campbell, Vice Chairman Daniel K. Inouye and
members of the Senate Committee on Indian Affairs:

| am a resident of Hawaii, and before retiring | spent eight years as a volunteer reader with Mrs.
Ah Nee's 2™ grade classes at Kalihi Elementary School.

| am writing to ask that you not consider the Akaka Bill until the State of Hawaii provides equat
protections to its public school children under the provisions of out Statehood Act from which
OHA derives its wealth.

Hawaii’'s children are entitled to rights identical to OHA’s but are denied them. | therefore am
petitioning you to consider what follows before you proceed further with the Akaka Bill. My
request is relevant, because until all citizens are given equal protection under the laws that
already benefit the Akaka Bill beneficiaries, it seems inappropriate to make decisions about
granting additional privilege.

Hawaii’s children lack a full time lobbyist, so | hope you will at least read and consider my efforts
until they are made whole under the Statehood Act and can defend their own interests.

The majority of Hawaii's children, some of whose pictures | copied from the internet for the
enclosure, are a diverse mixture of many cultures, and they will be seriously disadvantaged by
the Akaka Bill.

In contrast, the children the Akaka Bill benefits are of a single blood-line that is already among
the wealthiest per capita group in Hawaii.

Akaka Bill beneficiaries have over $6 billion in a tax-exempt educational trust for their exclusive
use (Bishop Estate), hundreds of millions more in a tax-exempt trust with tens of millions more
flowing into it annually (OHA), and thousands of acres of land set aside to provide them a free
homestead (Hawaiian Homes Commission Act, July 9, 1921).

Now, the Akaka Bill supporters are asking for a tax-exempt enclave from which to run tax-free
commerce, and as | am sure you realize, eventually tax-free gambling. If you grant that, it will
be the children of Hawaii who will grow up having to compete, on a taxable basis, for economic
security with the tax-fee enclave you could create.

1 know you have not had a fair presentation of all the facts. The children of Hawaii do not have
hundreds of millions of dollars derived from land ceded to Hawaii by the United States to lobby
you as the Akaka Bill supporters do.
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So | am asking you, in the name of fairness, to take no action on the Akaka Bill until the children
of Hawaii get equal protection under the law and their rightful share of the ceded land “income”.

Before you bestow more benefits on the privileged few who seek them, please look at Hawaii's
Admission Act --An Act to Provide for the Admission of the State of Hawaii into the Union (Act of
March 18, 1959, Pub L 86-3, 73 Stat 4) (Statehood Act).

In the Statehood Act the United States ceded ownership of land it owned to the State of Hawaii
in public trust. It further directed Hawaii to use “income” from that land for five purposes.

The purpose Congress listed first was public education. Betterment of Hawaiian natives was
also included, but not the first purpose listed.

Then, as you face OHA, and its hired lobbyists, please ask why the rest of Hawaii’s children,
whose public education Congress put first in the Act, are still waiting for their equivalent of OHA
and fair share of the “income” with which to lobby you for their rights.

Please ask our Governor why there is no comparable Office of Public Education (OPE) for
Hawaii’s children with hundreds of millions of dollars of government money in it. After all they
are covered by the exact same Statehood Act. In fact they are covered by the exact same
section, paragraph and words on which Hawaii based OHA. So why are they treated differently
and less well?

Hawaii’s children don’t even have enough school text books. Yet despite the fact that the
Statehood Act lists their interest in ceded land “income” higher than that of OHA, Hawaii's
children have no comparable OPE. As Americans aren't they entitled to equal protection under
the laws?

Please also note that apparently more than 100% of the “income” from ceded lands has actually
been given to OHA.

The State is giving OHA 20% of gross revenues, but “income” from real estate, much of which is
unimproved land, seldom generates “income” of as much as 20% of gross revenues. Therefore,
20% of gross revenues likely equals 100%, or more, of the ceded land “income”.

This is not to deny OHA's rights. It is just to ask why they are so privileged at the expense of the
rest of Hawaii's children. Both purposes are, after all, in the middle of the same paragraph of
the same law, but one is enriched enough to run a D.C. lobbying office while the other is
ignored.

| read in the Statehood Act that Congress wisely retained the power fo sue the State to enforce
the proper administration of ceded land, as | cannot. Therefore, in the.name of equal protection
for these American children, | am petitioning you to set the Akaka Bill aside, and sue the State

of Hawaii to establish the Office of Public Education (OPE) on exactly the same terms as OHA.

Then the children Hawaii will have an equal ability to lobby you on their own behalf, and you will
receive far more fair and balanced information with which to later reconsider the Akaka Bill.
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Senator Akaka says that the Bill in not race based, but you have seen other proposals for a
government sanctioned race registry to immortalize blood quantum claims. Please ask why, if
the Akaka Bill in not race based, he seeks to create a racial authentication agency.

Akaka Bill Supporters claim they were once a tribe that owned Hawaii as a tribe. But please
look at history and see that every time the chief's daughter was married, the chief gave away
entire mountain sides as gifts. In reality, these claims seemed based on a man who made
himself king by plundering and murdering his neighbors to take for himself ownership of the
spoils of his warfare.

On the other hand consider children of Hawaii, such as the descendents of the men of
Japanese ancestry who fought with unequaled valor and sacrifice in the 442" infantry to protect
these lands and their neighbors despite America’s unjust internment of other people of
Japanese ancestry. Their claim to these islands is based on having sacrificed and suffered and
died to build them and to safeguard their neighbors.

Shouldn’t claims based on ancestors that died to protect and serve these lands and its people
supercede claims based ancestors who murdered and plundered them? | can’t believe that in
your hearts you will disagree.

Finally, please remember that recent polls in Hawaii show that the issue the separatists’ desire
is ranked lowest in importance by a wide margin. There is no need for a hasty and poor
decision.

And please note that with family and friends in Connecticut, | know many of you are struggling to
correct the past mistake of creating a nationwide tax-free gambling fraternity. Likewise, | can
imagine the punishment you are likely targeted for by that incredibly wealthy fraternity when you
oppose them, especially since it is so relatively free of bothersome political contribution laws. |
can even imagine the political advantage for the politician who wins from you passage of the
Akaka Bill, and with it the gratitude of the existing tax-free fratemity. All | can do is tell you |
admire those who do the right thing as | hope you will, and | will help if | can.

Please be fair to Hawaii's children. All of them.

Please say yes to equality under the law. Reject S. 344. Mahalo,

George L. Berish

Unit 4009

88 Piikoi Street
Honolulu, Hawaii 96814
Tel.: (808) 593-8977
Email: g@America-3.org
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Children of Hawaii

“Local” - The Truest Realization of the American Dream of a Melting Pot

Dissimilar people forged into a single new group different from, and better than, any of its separate
components. Their separate strengths retained and their separate weaknesses discarded. The best
of each part still visible, but no part can ever again be segregated or isolated from the whole.

Please don’t Forget Their Rights and Needs Too!

Congress promised these children 20% of the income from lands ceded by the U.8.A. to Hawaii for
their education --The Admission Act, March 18, 1959. Yet Hawaii’s children are still waiting for their
Office of Public Education (OPE) and money, while the children who will benefit from the Akaka Bill
already have their 20% (hundreds of millions in hand and tens of millions per year) in an Office of
Hawaiian Affairs (OHA) and a new ceded-land-paid-for lobby office. Why?

The children who benefit from the Akaka Bill are already entitled to a $6 billion Tax-Exempt
educational trust for their exclusive use, but the children of Hawaii don’t even have enough text
books - “Hawai'i schools face textbook shortage” Sunday Advertiser, February 23, 2003.
http://the.honoluluadvertiser.com/article/2003/Feb/23/In/in03a.html s it right to further burden the

over taxed parents of Hawaii’s children by shrinking the tax base with Akaka's Bill that gives its
beneficiaries the right to run Tax-Exempt commerce and eventually gambling?

In the Hawaiian Homes Commission Act, Congress gave Akaka Bill beneficiaries thousands of acres
of free land for homesteads (although Akaka Bill supporters, and our Governor, are trying to keep
that land from them by leasing it to them rather than giving it free and clear). Is more for this group
justified, when the children of Hawaii will have to grow up and pay for their own homestead.

Please Don’t Forget Hawaii’s Children Who Depend On You!

e
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108™ Congress
Committee on Indian Affairs, United States Senate
Hearing scheduled for Tuesday, February 25, 2003 9:30 a.m.
On S. 344, the Native Hawaiian Recognition Bill ("Akaka Bill")

Testimony by H. William Burgess on his own behalf and on behalf of Aloha for Al

Aloha and good morning Chairman Ben Nighthorse Campbell, Vice Chairman
Daniel K. Inouye and members of the Senate Committee on Indian Affairs:

| am an attorney who practiced law in Hawaii for 35 years until | retired in 1994.
For the last five years | have been advocating and litigating for the basic democratic
principle of equality under the law. S. 344 would enshrine inequality. It would draw a
line of racial segregation through all of Hawaii's intermingled, intermarried and
integrated society. It would destroy the delicate but durable racial harmony that has
made Hawaii a model for the world.

Introduction. This bill, commonly referred to as the "Akaka bill", was first
introduced in the year 2000 shortly after the Supreme Court, in Rice v. Cayetano,
struck down the racial restriction on voting for the Office of Hawaiian Affairs. Because
that decision threatened many other laws and programs for the “benefit” of Hawaiians,
Senator Akaka with Senator Inouye’s endorsement, proposed candidly to circumvent
the Supreme Court’s decision by having Congress “recognize” Hawaiians (defined
substantially the same way the Supreme Court had held in Rice to be "racial") as the
equivalent of an Indian tribe.

The bill encountered resistance and did not pass in 2000, 2001 or 2002. Efforts
to attach it as a rider to appropriations bills in both 2000 and 2001 were defeated. But
Hawaii's political leaders have resubmitted the bill to the 108™ Congress as S. 344 and
H.R. 665.

A radical change in existing law. Although the proponents assert the bill will
provide "parity in the Federal Government's interactions with American Indians, Alaska
Natives and Native Hawaiians", this bill would in reality make a radical change in
existing law. It would grant members of one group, defined by ancestry, the right to
organize a new government. It would thereby give Native Hawaiians something no
American Indian has: the right to create the equivalent of a tribe where none now exists.
Congress may recognize tribes which have existed continuously from historic times to

1 Aloha for All, is a multi-ethnic group of men and women, all residents, taxpayers and property owners in
Hawaii who believe that Aloha is for everyone and every citizen is entitled to the equal protection of the
laws without regard to her or his ancestry. For further information about the Akaka bill see:

http://www.angelfire.com/hi2/hawaiiansovereignty/OpposeAkakaBill. htm! or email

hwburgess@hawaii.rr.com .
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the present but it has no power to create tribes out of thin air (U.S. v. Sandoval, 231
U.8. 28 (1913)). Anyone who has lived in Hawaii knows that there is no "Native
Hawaiian tribe" here, or anything resembling a tribe. Since 1810, when Kamehameha
the Great unified the islands and established the Kingdom of Hawaii, there has never
been a government exclusively of, by or for Hawaiians. The “nation” the Akaka bill
proposes to “recognize” has never existed. See Patrick W. Hanifin's To Dwell on the
Earth in Unity: Rice, Arakaki, and the Growth of Citizenship and Voting Rights in
Hawaii. (A copy is furnished with this testimony.)

A dangerous precedent. [f descendants of “indigenous, native” Hawaiians are
entitled to organize a brand new native government and demand federal recognition,
why should descendants of "indigenous, native" persons who, at the time of European
contact, inhabited other lands that later became part of the United States, not have the
same right?

For example, a group calling itself the "Provisional Government of Aztlan"
now claims that since 1848 when the Mexican government signed the Treaty
of Guadalupe Hidalgo, the U.S. has been illegally occupying the northern
half of Mexico known as Aztlan. It seeks to have California, Arizona, New
Mexico and Texas "liberated”. If S. 344/H.R. 665 passes and becomes law,
how could the U.S., bound to equal protection, deny descendants of Tenochca
Mexica-"Aztecs" the right to organize their own native government, be recognized by
the U.S., obtain the lands they seek and govern them as an independent sovereignty?

Unfair to real Indian tribes. The 2000 Census counted about 400,000 persons
of some degree of Hawaiian ancestry in the United States. (Printout of Census 2000
data included with this testimony.) S. 344 would compel the U.S to "reaffirm" that all or
substantially all of these persons have: "an inherent right to autonomy in their internal
affairs"; "an inherent right of self-determination and self-government"; and "the right to
reorganize a Native Hawaiian governing entity." This would be by far the largest tribe in
America.

Sixty percent, or about 240,000 of these persons live in Hawaii. The other 40%,
or about 160,000, live in other states. For example, 60 thousand live in California. The
California branch of the Native Hawaiian "tribe” would have almost nine times the
combined total enrolied membership of all of California's 103 tribes, 7,039.
(www.nativeamericanonline.com/Pacific.htm )

Although the bill's proponents added language that "Nothing contained in this Act
shall be construed as an authorization for eligibility” for BIA programs and services, how
could adding 400,000 new "wards" to the Secretary of the Interior's guardianship
responsibilities not slice the pie thinner for members of real indian tribes?

Bad even for Hawaiians. Unlike American Indians and Native Alaskans, all
citizens of the former nation of Hawaii, including those of Hawaiian ancestry, were given

2
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full United States citizenship under the Organic Act in 1900 promptly after annexation.
Members of Indian tribes have no right to U.S. citizenship under the Constitution. it was
not until 1924 that Congress, by statute, gave members of Indian tribes the right to vote
and other rights of U.S. citizenship. That right could still theorstically be taken away by
statute.

S. 344 would demote Native Hawaiians to the same constitutional status as
American Indians in recognized tribes. That would mean that Native Hawaiians could
be singled out for differential freatment without the protection of the Equal Protection
clause of the Fifth and Fourteenth Amendments. Differential treatment can mean better
treatment or worse treatment.

This is not just a hypothetical possibility. Hawaii's citizens are showing

resistance to the seemingly endless Hawaiian entittement demands. The Honolulu
“Advertiser of Sunday February 9, 2003 polled the priorities of Hawaii's taxpayers about
a number of current issues. Addressing Native Hawaiian issues came in last. Fifty two
percent of those polled (more than on any other issue) would pay no more tax to
address Native Hawaiian concerns.

(htip://the. honoluluadvertiser.com/dailypix/2003/Feb/09/in03a3.gif .) The Honolulu
Advertiser of February 21, 2003 quoted Regents of the University of Hawaii as
"shocked"” at $31 million of proposed tuition waivers, including 250 specifically targeted
for needy students of Native Hawaiian ancestry.

( http://the.honoluluadvertiser.com/article/2003/Feb/21/n/in02a.html )

One thing is certain. S. 344 would permanently put Native Hawaiians into a
status of dependency as wards of the Department of the Interior. The most likely
consequence would be similar o that experienced for over a hundreds of years by the
other wards of that Depariment, grinding poverty and the highest rates of
unemplioyment and alcoholism. it would guarantee that Hawaiians will not be heid to
the same standards as other citizens they compete against. This takes away their
incentive and motivation, the most important factor in economic betterment. It would
be a cruel hoax. It wouldn't do anything but insure failure, promote resentment and
reinforce stereotypes.

Hawaiians have a right riot to be patronized, not to be freated in some
paternalistic, condescending manner but as responsible, competent human beings,
from whom excellence is an expectation, not a surprise. American free market
democracy where all citizens follow the same rules is the best hope for Native
Hawaiians and all the rest of us.

Tax free businesses & casinos. The Akaka Bill would turn anyone with a drop
of Hawaiian blood into a new kind of American Indian. It would allow Hawail to be
carved up into separate sovereign enclaves, like Indian reservations, that could have
businesses free of federal and state taxes competing unfairly with those that pay them.

While the bill says it does not authorize casinos, it does riot prohibit them either, and

3
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almost every state that has Indian reservations also now has casinos that pay no
taxes. This makes Indian casinos far more likely to be profitable than casinos, such as
those in Las Vegas and Atlantic City, who pay federal and state taxes.

Unlimited political contributions by Tribes. Indian tribes are not covered by
campaign financing laws. Since there also is no limit on what the Indian tribes can
contribute to political campaigns, if the Akaka bill passes and recognition is given, the
casino money (a tax exempt gambling monopoly in the paradise of the Pacific) would
flow and Hawaii certainly would soon have casinos and the addictions, ruined lives and
other social ills that inevitably accompany them.

Rejection of democracy and Aloha. Today the State of Hawai'i is, by law as
well as by aspiration, a multiracial, thoroughly integrated state. The Akaka bill is a
frontal assault on both Aloha and the American ideal of equality under the law. It would
elevate one racial group to the status of a hereditary elite to be supported by citizens
who are not of the favored race. As U.S. District Judge Helen Gillmor said in Arakaki |,
"This Court is mindful that ours is a political system that strives to govern its citizens as
individuals rather than as groups. The Supreme Court's brightest moments have
affirmed this idea" (citing Brown v. Board of Education and other cases); "while its
darkest moments have rejected this concept" (citing Dred Scott, Plessy v. Ferguson,
Bradwell v. lllinois and Korematsu).

See Paul Sullivan's Killing Aloha, The Native Hawaiian Recognition Bill is wrong
for Native Hawaiians, wrong for the State of Hawaii and wrong for the United States
with a comprehensive section-by-section analysis of the bill, submitted with this
testimony

No valid reason. Contrary to the claims of the bill supporters, the U.S. took no
lands from Hawaiians at the time of the 1893 revolution or the 1898 Annexation (or at
any other time) and it did not deprive them of sovereignty. As part of the Annexation
Act, the U.S. provided compensation by assuming the debts of about $4 million which
had been incurred by the Kingdom. The lands ceded to the U.S. were government
lands under the Kingdom held for the benefit of all citizens without regard to race. They
still are. Upon annexation, ordinary Hawaiians became full citizens of the U.S. with
more freedom, security, opportunity for prosperity and sovereignty than they ever had
under the Kingdom. Hawaiians today are no different, in any constitutionally significant
way, from any other ethnic group in Hawaii’'s multi-ethnic, intermarried, integrated
society. Like all the rest of us, some do well, some don’t and most are somewhere in
between.

Keep Hawaii one state indivisible. Carving up Hawaii into separate sovereign
enclaves would hurt all of us, whether we are of Hawaiian or any other ancestry. A
house divided against itself cannot stand. The Constitution “looks to an indestructible
union, composed of indestructible States.” Texas v. White, 7 Wallace 700 (1869).
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Over 40 years ago, in keeping with the principle that a government should be
created only with the consent of the governed, the citizens of Hawaii chose American
statehood by an overwhelming margin. (Over 94% voted Yes to Statehood in 1959.)
The same choice would doubtless be made today. We thank our lucky stars to be living
in Hawaii with the freedom, security, equal opportunity and Aloha for all that comes with
being citizens of the United States.

Please say yes to equality under the law. Reject S. 344. Mahalo,

H. William Burgess

2299C Round Top Drive
Honolulu, Hawaii 96822

Tel.: (808) 947-3234

‘Fax: (808) 947-5822

Email: hwburgess@hawaii.rr.com




77

elv'e
[4A4

| abed

12002

8/9'cz
1n

pat10ads jou

Z62'8lL 18l €68'C LIV'LL €12'¢  ¥¥6'8 YES'C SI6'9 6FL'0S  L00'S  ZE£'Q/L ‘JOPUE(S| 2ij10Bd JBYIO
/86 99l GG 68L 6Ll ¥50°} 28 608 vee'l 8% 86521 Japue|s| a10ed JBUI0
€g ol S 8z 6 £74 € yrd 96 24 G/§ UEISBUEDIN JBUIO
ore  cv 73 16 ocy LLL Q0L €80t #0OL'OL 6S¥ 18G'Sl uelliy
€6 2§ 08 6Ll Ge¥ €l 60L  OLLL 00Z'0L €0S feleI 4 IUEISBUBISN
82 92¢ 10§  /e§  6£6'L 0€8 G6Z  20ZL 609CT lov'8  /£9CZ UBISSUOIOIN JBUIO
9yl 198'L 10L'C 6¥S'e 899°L OlY'S 060'C 16G'8 6¥8'€e 12TV  S¥R'Z6 OLIOWEYD O UBlUBWEND
¥.6'Z €6l'c ¢09'Cc 980t L09't 0¥Z'9 G8E'T 66.'6 8SP'9E T29'TL T8F'SLL {UBISBUOIOIN

ove  2eS 269t 6L0'E LTl uelisauAjod iau0

66  620') ITSC'SL 886'G  9¥8'og uebuo]

v81'8  089'cel
g9'68¢ |
9¥8'9/Z 150°98S

ueowes

roe s

voT 8 . w0
10L'} GL9'5T

96.'82L

: oy
pal|e) seL0Bajes Japue|s| oloed
298'8Z 61¥'0l 9GL°€l 8/8'FVC ¥I¥'9l 88562 1189l 808'SY 126'92Z 0£0°S6Z 0£9'€06 J8Yi0 puE uelleMEH BANJEN (€101
AN (0)0] zv BE| (0] XL AN VM VO llemeH V10l

(o1€1S Yoes Ul SUBIIBMBH 9AIIBN 40 Jaquinu AQ pauog) eieq juaaiad-00L (1 48) | 9i4 Alewiwng 9oz SNSUaYD 1198 Bjeq

papodes A1068)e0 JSPUBIS| DIj10Bd JBYIO PUE UBIIEMEH 3AIEN 24109ds ou ypm ajdoad pue paijje)
sa1I0691e0 J9PUB(S| JI0Bd JBUYIQ PUE UBIEMEBK SANEN |BI0L 8SI9AIUN

) - [71]1 SANOYD AILOTTIS HOL STHODILYD
! HIANVYISI O1410Vd H¥IHLO ANV NVIIYMVYH JAILYN SHOW 80 3NO HLIM aNY
S30VY HIHLO FHOW HO ANO HLIM NOILYNIGWOD NI ¥0 INOTY SHIAANVISI

OIdIDVd ¥IHLO ANY NVIIVMYH JAILYN 01 10d

gMH €1p S1B)S Snsuad 00T UBIEMEH BANBN e0/v/e



78

€86
F¥AN

€l
€9
¥8S
1¥9
6¢

9ey

0ze't

ove's
1

Z obed

868
LS

S¢
25
€91
S99
8¢l

806}

z8L'e

SM

Zro'L

(7X

ol

444
Syl
188

¥88°c

as

bISL

§eg

£88°1
el
el

(34
S8
€LG
859

£69°L

068y

IM

199
89

ot
514
VeSS
08S

zi8'L

LE1'E

AN

LLLYL
e
Sl

x4
b
96
£.0°L

i

022'z

€19y

NL

8L¥'S L0E'lL €65°Z 9019 061'Z €89°L 88/ L¥O'L Li¥'T SLOV OV.L'Z S¥6'Z 60£'C
glz G9L OF¥C OVE L8 09 ¥& Pl 6EE 1OF 895 1Z8 99
gL 8 6L 9 2 6 4 gL oz 6 0L / ¥

le 2L L8 ¥ 4 7 2 A ¢ ¥Z2 6L 08 Oy 9l
¥ 0 95 OF iv e G 6L b 8 OoF ¥ 02T
08 S8 ¥8l €8 16 068 LL 0Zv Lib LOL Bl 682 662
Zl8 ZeL 80L'L SEL'L €8y 19 /8S 996 LLL'L ZE0'L 100l €41'Z 8Z8'L
268 L8 Z¥e'L 8lTL ¥.S LSE'L vo¥  98€'L vEZL 8€l'L 922'L 8S¥'Z [ZL'T

89 85 8 i 2L vel €6 9L 6L 8
WS 2z A 18 89 29
lpL €99 J9S 19/ 199"} 201} gee'l

L oo
18'¢

Zl2'c S91°C 8vL'e L9¥'C L¥¥'C 09F'E 00G'Y IZe'e 090°¢
¥8.'8 89Y'v 6129 LLL'OL 6Y8'G L08'Q LGL'G ¥9Z'S 0LL'. 6168 ¥EV'L 906'6 £6.'S

VN NI an N NN ON MY MO HO vd IN vO ON

8MH €D SJElS SNSUS) 000¢ UEBIIBMEH SAEN

90

9¥.'s
gze
2%

AS)

89
124
961’1
ov9'l
6Ll
994
BES’L

102

186°L1
il

€0/v/€



79

68 €Ll 2l Gl 8ce 4 80¢ ¢9¢  8€T 10V L0S 66l 8¥y 165 2.9 GZy'l 82z 0¥8 668
L 9 142 L& §§ 6¢ 144 y¥e 8¢ oY 4] £ve 16 6 0l¢ 0cc
0 8 0 s I l 3 4 0 b 6 4 0 14 l 4
9 ¥ 4 ¢ ¢ 3 ol 4 b g 9 S 0 8l 8 b
9 2l 4 L € 4 b 9 L 9 Sl L 0 [44 6 €l
6 I el 9l €¢ 6¢ ol v 62 €L 8€C 4§88 3 144 (72 ool

0l ¥0} 001 €cl 961 8l vie I8¢ ¥l 6ey €62 0LE veZ ¢y $08 919
€Ll Sl chl 6el 611 Lyl vee gy 0Ll 2LS 18§ GGZ'L GeCT GSY  G/8  9ll

g 6L 12 ey 1z Ji>
€ Il 8 ve 8 12
28 LEL 6.1 ¥iZ 082 19¥
¥ oz e L . ,
8z¢ 969 1G. 9S0°L ZZ0'L 89l'L 6%} BET') 0/EL

Le 64F G/9 695 808 929 S08 116 8. 86.°} L16°L YOL'L LGL'L SVZ'T YOZ'E 6L6'T LOL'Y ££2'E 81T'E
1A AN 3a a4ds od AM JN AM HN 1o SN LN 3IAN VI oy dd 10 IV AM

€ abed 9MH €Ip SIE]S SnSUSD 000¢ UeliemeH SAIIEN e0/v/e



80

Killing Aloha

The " Akaka Bill" is wrong for Native Hawaiians,
wrong for the State of Hawai‘i and wrong for the
United States.

Here's why.

A section-by-section analysis of the bill

by
Paul M. Sullivan

Copies of this work may be obtained by mail, telephone or e-mail request to:

P. 0. Box 30014, Honolulu, HI 96820
(808) 593-0929
sullivanp003@hawaii.rr.com
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This paper incorporates several political cartoons by Daryl Cagle from one of Hawai'i's weekly
newspapers, Midweek. Mr. Cagle's art uniquely illustrates the arrogance and naiveté of those
who propose racial segregation for Hawai'i. Mr. Cagle, however, was not involved in the
preparation of this paper and his views may differ from those of the author.
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Introduction!

Hawai'i is justly admired as an integrated, racially blended, multi-cultural society.
Some would call it a model for the rest of the country, and perhaps for the world. The qualities
of respect for others and openhearted kindness, without regard to race or origin or station in
life, are common traits among all of Hawai'i's people and are part of that many-dimensioned
concept, "aloha."

But some people in Hawai'i find no comfort in integration and equality. For several
years, a countercurrent promoting special privileges for persons of Hawaiian ancestry (one-fifth
or more of the state's population) has achieved considerable success. Recently it has expanded
into a movement for "Hawaiian sovereignty," a confused concept which can mean anything
from the defense of current race-based Hawaiian entitlement programs to outright secession of
all or part of the State of Hawai'i as an independent Hawaiian nation.

S. 746 and its companion bill H.R. 617 are part of this countercurrent. These bills
propose the creation of a "Native Hawaiian governing entity" centered in the State of Hawai'i,
along the lines of an Indian tribe, for a racially defined class of American citizens.

This paper provides a section-by-section review of S. 746 and explains why it is
constitutionally infirm, why its factual and legal foundations are invalid, why it would fail to
achieve its intended purposes even if those purposes were legitimate, why it would set a
dangerous precedent with respect to American Indians and Alaska Natives, and why it would
cause grave political, legal and social harm to Hawai'i and the United States.

Background of S. 746

S. 746 is derived from S. 2899 and H.R. 4904, introduced in the 106th Congress in the
wake of the U.S. Supreme Court's February 2000 decision in Rice v. Cayetano®. That decision
struck down a racial restriction on voting in Hawai''s statewide elections for trustees of the
state's Office of Hawaiian Affairs (OHA), a state agency charged with administering several
hundred million dollars in state funds for the betterment of the conditions of "Hawaiians" and
"native Hawaiians." These groups are defined respectively in state law as persons with at least
one pre-1778 Hawaiian ancestor and persons with at least 50% Hawaiian "blood." Only
"Hawaiians" could vote in these OHA elections.

! The author is an attorney who has lived and practiced in Hawai'i for more than eighteen years. His
article Customary Revolutions: The Law of Custom and the Conflict of Traditions in Hawai'i appeared
in the Fall 1998 edition of the University of Hawai'i Law Review. The views in this paper are those of
the author, and are not necessarily those of the author's employer or of any organization or other entity
with which he may be associated. ‘

528 U.S. 495, 120 $.Ct. 1044 (2000).
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In Rice, the Court held that the definition of "Hawaiian" established a racial
classification® and that the state law unconstitutionally deprived Hawai'i's other citizens of the
right to vote on grounds of race. Recently, the Federal district court in Hawai'i, relying on the
Rice decision, held unconstitutional a state law which permitted only "Hawaiians" to seek
office as OHA trustees. Other suits based on Rice have since been filed to overturn other
statutory entitlement programs for persons of Hawaiian ancestry.

Much is at stake. If the state and Federal statutes which give favored treatment to
persons of Hawaiian ancestry must mect the constitutional standards for racial classifications,
they are all at risk.

The Supreme Court has not wholly prohibited race-conscious legislation, but it has
accepted it only reluctantly, and only in circumstances of grave necessity. Such legislation is
subject to "strict scrutiny;” that is, it must be justified by a "compelling interest” and be
“narrowly tailored” in duration and effect to achieve its purpose.

To justify special treatment, advocates for Hawaiian causes point fo the overthrow of
Hawai'i's monarchical government in 1893 and complain of "lost sovereignty” and "theft of
lands" related to that event, and they recite a litany of social and economic disadvantages
suffered today by many persons of Hawaiian ancestry. But the claims of lost sovereignty and
stolen lands cannot withstand careful legal and historical analysis. As to the social and
economic disadvantages which many Hawaiians unquestionably experience (but which are not
unique to persons of Hawaiian ancestry), these advocates have established neither a race-based
cause, nor a need for a race-limited solution, nor any credible link between these disadvantages
and the 1893 change of government. Of course, the absolute, permanent race-based
classifications in these statutes are not "tailored" in any way to correct the claimed wrongs or to
alleviate the social and economic needs.

Thus few if any of the current Hawaiian-preference laws are likely to survive strict
scrutiny. Perhaps anticipating this, the proponents of these laws have always asserted that the
preferences are like those for Indian tribes and their members, which the U. S. Supreme Court
has upheld as "political” rather than racial because they are grounded in the government-to-
government "special relationship” between the United States and the Indian tribes. Indeed, the
State of Hawai'i relied heavily on this argument before the U. S. Supreme Court in Rice.

But the Supreme Court found the argument unpersuasive. It did not reject it outright,
but it called it "difficult terrain” and expressed serious reservations about its merits. There is
good reason to believe that if the Court were squarely presented with the issue, it would hold
that Native Hawaiians do not share the unique constitutional status of American tribal Indians.

S. 746, like its earlier versions (S. 81 in this session and S. 2899/H.R. 4904 in the last),
seeks to foreclose a Supreme Court decision on the constitutional status of Native Hawaiians

3 The court held that the state’s definition of "Hawaiian” used ancestry "as a proxy for race”, and that the
definition of "native Hawaiian", drawn from a Federa! statute from Hawai'i's territorial period, shared
this "explicit tie to race”.

* See Adarand Constructors v. Federico Pena, 515 U.S. 200, 115 S.Ct. 2097 (1995)

i
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and to protect the state and Federal programs favoring Native Hawaiians through a
Congressional declaration that "Native Hawaiians,” ultimately defined as everyone having at
least one ancestor who lived in the Hawaiian Islands before 1778, have a "political
relationship" with the United States and that governmental discrimination in their favor is thus
not "racial." The bill thereby seeks to extend to "Native Hawaiians" the special quasi-
governmental status of Federally-recognized Indian tribes.

Objections to S. 746

Anyone who has lived in Hawai'i knows that there is no "Native Hawaiian
tribe" here, or anything resembling a tribe. There are no enclaves where one racial or ethnic
element of our community lives "separate and apart" from the rest of us. Interracial and
interethnic marriage was accepted in Hawai'i from the earliest period of Western contact, and
over the years, the tradition has extended to immigrants from other nations and has happily
blurred our separateness. At a neighborhood luau, we may eat poi and sushi and baklava,
dance hula and rock & roll, wear flower leis from Honolulu and shell leis from the Philippines
and sing songs learned in childhood from around the world.

Persons of Hawaiian ancestry are part of this intermingled society. They may be found
throughout the state's social, economic and political fabric in positions of power and influence.
Neither language nor religion nor a territorial boundary separates them from their neighbors ot
different backgrounds. They are not segregated by prejudice or by tradition or by a voluntary
decision to live apart. There is no Hawaiian government other than our state and municipal
governments. In fact, "Native Hawaiians" as defined in this bill are not a distinguishable "thc
or "them" at all, except by the test of race. In every way that matters to the Constitution, "thc
are "us."

By giving this racial grouping its own "government," S. 746 would impose a racial
segregation upon the people of the State of Hawat'i and the many other-states where Native
Hawaiians reside. This would be politically, socially and economically devastating to the &
and its people, and there is no constitutional, legal, historical or moral basis for it.

The U. S. Supreme Court has held that while Congress has broad power to deal with
Indian tribes and to determine what entities are in fact tribes, "it is not meant by this that
Congress may bring a community or body of people within the range of this power by
arbitrarily calling them an Indian tribe[.]" Yet S. 746 proposes to do exactly that: To creu:.
"tribe" and a "governing entity" where none exists now, and to do so using a test for
membership virtually identical to that which the Rice decision held to be racial.

Apart from its constitutional infirmity and its pernicious racial character, this bill
redefines the relationship of the United States not only with "Native Hawaiians" but with
American Indians and Alaska Natives, so as to make all persons of American Indian or Alasn :
Native ancestry eligible for special treatment under Federal law without considering tribal

> U.S. v. Sandoval, 231 U.S. 28 (1913).

1t
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affiliation or tribal relationship. This is a dramatic change in current law which may have
unintended and undesirable consequences for the tribes and their members.

Finally, the bill is awkwardly drafted, particularly with respect to the rights and
obligations of the new "governing entity," the status of persons of Hawaiian ancestry inside and
outside that "entity,” and the means by which the "entity” will support itself.

In short, the constitutional failings, divisive effects and unsatisfactory draftsmanship of
S. 746 would each counsel strongly against passing this bill. Together, they compel its defeat.



86

Section-by-section comments on S. 746°

SECTION 1. FINDINGS.”

Congress makes the following findings:

(1) The Constitution vests Congress with the authority to address the conditions of the
indigenous, native people of the United States.

Comment: The U.S. Supreme Court's decision in Morton.v. Mancari, 417 U.S. 535 (1974)
suggests otherwise.

In Morton, the U. S. Supreme Court considered an employment preference for Indians
in the Bureau of Indian Affairs. In upholding the preference against a challenge that it
constituted racial discrimination, the court noted that preferences for Indians are "political” in
nature and would be upheld if they were "tied rationally to the fulfillment of Congress' unique
obligation toward the Indians.” The court made clear, however, that Congress’ "unique
obligation" is not to individuals or groups of individuals descended from the inhabitants of the
United States before Western contact, or to any other group defined solely by race or ancestry.
It pointed out:

The preference, as applied, is granted to Indians not as a discrete racial group,
but, rather, as members of quasi sovereign tribal entities whose lives and
activities are governed by the BIA in a unique fashion.

The court subsequently noted:

The preference is not directed towards a "racial” group consisting of "Indians”;

instead, it applies only to members of "federally recognized" tribes. This

operates to exclude many individuals who are racially to be classified as

"Indians." In this sense, the preference is political rather than racial in nature.

S. 746, however, ignores the requirement for tribal status by declaring that Congress has
special responsibilities for, and special authority to "address the conditions of," the
"indigenous" and "native" people of the United States, who are defined in Section 2(4) of the
bill as the "lineal descendants of the aboriginal, indigenous, native people of the United States."
Thus the bill speaks in terms of individuals and ancestry. There is no mention of tribes or tribal
membership. The bill implies that this special responsibility permits Congress to authorize
some or all of these individuals to create an entity to which Congress will then extend
governmental authority. Neither the Constitution nor the logic of Congress' authority over

®This paper incorporates several political cartoons by Daryl Cagle from one of Hawai'i's weekly
newspapers, Midweek. Mr. Cagle's art uniquely illustrates the arrogance and naiveté of those who
propose racial segregation for Hawai'i. Mr. Cagle, however, was not involved in the preparation of this
paper and his views may differ from those of the author.

’ Throughout this paper, the provisions of S. 746 are set out in bolded italics and are followed by
comments in Roman type. Comments are provided on selected paragraphs only. The omission of
comments on other parts of the bill does not necessarily indicate the author's agreement with those other
sections or subsections.
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Indian tribal relations provides support for such a broad and unqualified contention, particularly
in the case of persons of Hawaiian ancestry.

There is no constitutional or other authority for Congress’ creation of a "tribe" or
similar entity as proposed in this bill. The broad power of the Federal executive and
Congress notwithstanding, no "tribe” eligible to claim the "special relationship” with the U.S.
can be created where none exists in reality. In U.S. v. Sandoval, 231 U.S. 28 (1913), the U.S.
Supreme Court considered whether the Pueblo Indians could be brought by Congress within the
"special relationship." It examined a variety of factors indicating that Congress could do so,
including the facts that the Pueblos are "Indians in race, custom, and domestic government,”
that they lived "in separate and isolated communities, adhering to primitive modes of life,
largely influenced by superstition and fetichism [sic], and [are] chiefly governed according to
the crude customs inherited from their ancestors.” It balanced these considerations against
arguments that the Pueblos were citizens of the United States (unlike most Indians at the time)
and that their lands were held by them in fee simple (rather than being held in trust by the
Federal Government) and concluded that it was within the power of Congress to treat the
“Pueblos as an Indian tribe. The court cautioned, however, that "it is not meant by this that
Congress may bring a community or body of people within the range of this power by
arbitrarily calling them an Indian tribe, but only that in respect of distinctly Indian
communities the questions whether, to what extent, and for what time they shall be recognized
and dealt with as dependent tribes requiring the guardianship and protection of the United
States are to be determined by Congress, and not by the courts." /d. at 46. (Bolding added.)

There is no Hawaiian "tribe" or anything like it, and one case which considered a claim
by a purported Hawaiian tribe indicates that Hawaiians are unlikely be able to establish such a
status under BIA policy. Price v. Hawai’i, 764 F.2d 623 (Sth Cir. 1985). Unlike the Pueblo
communities, there is no unifying group character to "Native Hawailans" (as defined in this
bill) other than race, no existing government, and as the late George Kanahele pointed out in
the work quoted below, no distinct "Native Hawaiian" community (geographical or social)
maintaining an existence separate from other elements of Hawai'i's population.
(2) Native Hawaiians, the native people of the Hawaiian archipelago which is now part of
the United States, are indigenous, native people of the United States.

Comment: Native Hawaiians, as defined in S. 746, cannot properly be characterized either as
“a people” or as "indigenous.”

a. "People." The bill's reference to "Native Hawaiians" as "the native people” of
these islands appears to use the term "people” in the sense defined in Webster's Third New
International Dictioniary (Unabridged) (1993), p. 1673 as "a body of persons that are united by
a common culture, tradition, or sense of kinship though not necessarily by consanguinity or by
racial or political ties and that typically have a common language, instifutions, and beliefs.”
Native Hawaiians as defined in S. 746, cannot claim such a status. As one prominent Hawaiian
scholar has put it:

These are the modern Hawatians, a vastly different people from their ancient
progenitors. Two centuries of enormous, almost cataclysmic change imposed from
within and without have altered their conditions, outlooks, attitudes, and values.
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Although some traditional practices and beliefs have been retained, even these have been
modified. In general, today's Hawaiians have little familiarity with the ancient culture.

Not only are present-day Hawaiians a different people, they are also a very
heterogeneous and amorphous group. While their ancestors once may have been unified
politically, religiously, socially, and culturally, contemporary Hawaiians are highly
differentiated in religion, education, occupation, politics, and even their claims to
Hawaiian identity. Few commonalities bind them, although there is a continuous quest
to find and develop stronger ties.

George S. Kanahele, The New Hawaiians, 29 Social Process in Hawai'i 21 (1982).

Mr. Kanahele's observations explain why the "society” of today's Native Hawaiians as
defined in this bill, is fundamentally the "society" of the State of Hawai'i and the United States.
"They" do not, as a group or as several groups, exist apart from the larger community of the
state and nation. Today's citizens of Hawaiian extraction do not share the religion, language,
forms of government, economics or any other of the defining social or cultural structures of
precontact Hawaiian civilization. See Paul M. Sullivan, Customary Revolutions: The Law of
Custom and the Conflict of Traditions in Hawai'i, 20 U Haw. Law Rev. 99 (1998). As Mr.
Kanahele correctly observes, people of Hawaiian ancestry are fully and completely integrated
into the larger social and economic life of the state of Hawai'i and the nation. Hawaiians hold
positions of power and respect at all levels of society including business, government and the
arts; for example, in the past several years, Hawai'i has seen persons of Hawaiian ancestry
serve as its Governor (John Waihee), as the state supreme court's chief justice (William S.
Richardson), as a Federal District Court judge (Samuel King), as a U.S. Senator (Daniel Akaka)
and in other state executive, judicial and legislative offices.

Indeed, the use of the terms "they" and "them" with respect to "Native Hawaiians" ifof
questionable validity, except in the context of the racial definitions of this bill, and of earlier

Federal and state legislation using the same racial definition. Except for race, "they" are "y, "8

8 In his introduction to Eleanor Nordyke's comprehensive study of Hawai'i's various ethnic groups,
Robert C. Schmitt, Hawai''s former State Statistician, noted an "erosion in the availability, quality, and
meaningfulness of some of our most important [data] series." He observed:

Budget cuts have forced drastic reductions in sample sizes used in the decennial censuses, the
HHSP [Hawai'i Health Surveillance Program]. and HVB [Hawai'i Visitors Bureau] Basic Data
Survey. The 1950 census was the only such effort in the twentieth century to collect
comprehensive data on race mixture, and in 1970 the Bureau of the Census deleted the
category of "Part Hawaiian," which had appearcd in all seventeen official enumerations from
1849 through 1960. As a result, the 1970 census was comparable neither to its predecessors
nor to the birth, death, marriage, divorce, and related statistics regularly compiled by various
state agencies. Further definitional changes occurred in 1980, with still others in prospect for
1990.

These cutbacks in statistical programs occurred at the very time that Hawai'i's population
dynamics were becoming ever more complex, further complicating a situation that was
already badly tangled twenty years earlier. Interracial marriage and a growing population
of mixed bloods had been characteristic of Hawai'i since at least the 1820's, but prior to

3
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b. "Indigenous." Webster at p. 1151 offers two definitions of "indigenous" which
deserve consideration. The first is "a(1): not introduced directly or indirectly according to
historical record.or scientific analysis into a particular land or region or environment from the
outside <Indians were the ~ inhabitants of America><species of plants that are ~ to that
country>,"and the second is "(2) originating or developing or produced naturally in a particular
land or region or environment <an interesting example of ~ architecture><a people with a rich
~ culture>." The term "indigenous" does not appear in the Constitution, although that
document does refer to the power of Congress to regulate commerce with the "Indian tribes."
But Hawaiians have a strong oral tradition, supported by recent scholarly research, which
places their arrival in the Hawaiian Islands somewhere between the time that the Romans were
colonizing England and the time that the Crusaders were invading the Holy Land. See
ELEANOR NORDYKE, THE PEOPLING OF HAWAI'T (2nd ed., 1989) 7-11 (1989). This hardly

‘World War II most of these unions and their issue could be conveniently classified as
"Part Hawaiian.” For the past half century, however, all groups have participated in
such heterogeneous mating. As a consequence, according the State Department of Health,
46.5 percent of the resident marriages occurring in Hawai'i in 1986 were interracial, and 60.6
percent of the babies born to civilian couples of known race that year were of mixed race.
Based on tabulations from the HHSP, fully 31.2 percent of all persons living in households
were of mixed parentage--19.9 percent Part Hawaiian and 11.3 percent of other origins. Yet
neither the 1970 nor 1980 censuses provided any indication of such developments.

These statistical gaps, in combination with the growing complexity of demographic events,
have seriously handicapped Hawai'l's demographers. Even such a fundamental (and
ostensibly simple) question as ""Which groups are growing, which are declining, and by
how much?" ¢an no longer be answered, even in the most approximate terms: shifting
and often arbitrary racial definitions have rendered d ial tabulations almost
useless, and annual data from the HHSP, now our sole source of population estimates by
detailed race, have been marred by high sampling variation and unexpiainable (and
sometimes unreasonable) fluctuations in group totals. Calculation of accurate birth, death.
and other rates has consequently become exceedingly problematic. These-difficulties are
especially daunting in a work like the present one, which relies to an uncommon degree on
accurate, consistent, and meaningful ethnic statistics. It is a tribute to Eleanor Nordyke's skill
and perseverance that, in the face of such intractabie underlying data, she has been able to
fashion any kind of reasonable and defensible conclusions.

The importance of this analysis is underscored by the irresistible impact of the changes now
sweeping Hawai'i. Not only are the state's once-distinctive ethnic groups--under the
influence of pervasive intermarriage--turning into a racial chop suey, but even those
maintaining a fair degree of endogamy are becoming indistinguishable from their
neighbors, as their third, fourth, and fifth generations succumb to cultural
"haolefication.” These trends, plus the growing irrelevance of ethnic statistics, suggests that
this may be our last chance to capture the significant differences among Hawai'i's people.
When these differences can no longer be charted, either because the population has become
biologically and culturally homogenized or because government no longer collects meaningful
data, Hawai'i's value as a social laboratory will vanish.

Robert C. Schmitt, Introduction to ELEANOR NORDYKE, THE PEOPLING OF HAWAI'T xvi-xvii (1989)
(Bolding added.)
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supports a claim of being "indigenous.” In the context of this bill, the term "indigenous" has
more the character of a shorthand term for the one racial group, out of the many in Hawai'i,
whose arrival antedated that of Westerners by a few hundred years and for which the bill's
supporters seek Special political privilege and status.
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(3) The United States has a special trust relationship to promote the welfare of the native
people of the United States, including Native Hawaiians.

Comment:  This is not precisely the law. In a recent survey of American Indian law, Judge
William Canby states:

From time to time Indian litigants have urged the enforcement of a broader trust
responsibility, going beyond the protection of tribal lands and resources and
encompassing a duty to preserve tribal autonomy or to contribute to the welfare
of the tribes and their members. As yet these attempts have not met with
success in the courts, which tend to insist upon a statute or regulation
establishing trust responsibilities, or upon the existence of federal supervision
over tribal funds or other property. See United States v. Wilson, 881 F.2d 596,
600 (9th Cir. 1989).
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WILLIAM C. CANBY, JR. AMERICAN INDIAN LAW 44 (1998).

Indeed, were the descendants of precontact Indians to have such a claim on the rest of
the citizens of the United States as is stated in this Finding, unrelated to pre-existing tribal
status, we would have precisely the notion of a "creditor race™ and a "debtor race" which
Justice Scalia rejected in his concurring opinion in Adarand Constructors v. Pena, 515 U.S.
200, 240 (1995).°

Stuart Minor Benjamin's comprehensive analysis in Equal Protection and the Special
Relationship: The Case of Native Hawaiians, 106 Yale L.J. 537 (1996), shows why Native
Hawaiians do not and almost certainly cannot share the "special relationship" which Indian
tribes have with the Federal Government.

The principal statute creating benefits for persons of Hawaiian ancestry has been held
not to establish a Federal trust relationship. A claim of a trust relationship deriving from the
Hawaiian Homes Commission Act, 1920, Act of July 9, 1921, c. 42, 42 Stat. 108, which
provides homesteading opportunities to those of 50% Hawaiian "blood" was rejected twice,
first in Keaukaha-Panaewa Community Association v. Hawaiian Homes Commission, 588 F.2d
1216, 1224 (9th Cir. 1978) and again in Han v. Department of Justice, 824 F.Supp. 1480 (D.
Hawai'i 1993), aff'd 45 F.3d 333 (9th Cir. 1995), where the U.S. District Court explained in
detail why no such trust relationship existed.

The U.S. Supreme Court has expressed grave reservations about the claim that Native
Hawaiians share the "special relationship” which Native American tribes have with the United
States. In Rice v. Cayetano, 528 U.S. 495, 518, 120 S.Ct. 1044, 1057-58, (2000) the court
stated:

If Hawai'i's [racial voting] restriction were to be sustained under [Morton v.
Mancari [417 U.S. 535, (1974)] we would be required to accept some beginning
premises not yet established in our case law. Among other postulates, it would
be necessary to conclude that Congress, in reciting [in the Hawai'i Admission
Act] the purposes for the transfer of lands to the State--and in other enactments
such as the Hawaiian Homes Commission Act and the Joint Resolution of 1993-
-has determined that native Hawaiians have a status like that of Indians in
organized tribes, and that it may, and has, delegated to the state a broad

° Adarand Constructors v. Pena, 515 U.S. 200, 239, 115 S.Ct. 2097, 2118-19 (SCALIA, I, concurring).
Justice Scalia stated:

That concept [of a creditor or debtor race] is alien to the Constitution's focus upon the
individual, see Amdt. 14, sec. 1 ("[N]or shall any state . . . deny to any person” the equal
protection of the laws) (emphasis added), and its rejection of dispositions based on race, see
Amdt. 15, sec. 1 (prohibiting abridgment of the right to vote "on account of race") or based on
blood, see Art. 111, sec. 3 ("[N]o Attainder of Treason shall work Corruption of Blood"); Art 1,
sec. 9 ("No Title of Nobility shall be granted by the United States™). To pursue the concept of
racial entitlement--even for the most admirable and benign of purposes--is to reinforce and
preserve for future mischief the way of thinking that produced race slavery, race privilege and
race hatred. In the eyes of government, we are just one race here. It is American.

6
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authority to preserve that status. These propositions would raise questions of
considerable moment and difficulty. It is a matter of some dispute, for instance,
whether Congress may treat the native Hawailans as it does the Indian tribes.
Compare Van Dyke, The Political Status of the Hawaiian People, 17 Yale L. &
Pol'y Rev. 95 (1998) with Benjamin, Equal Protection and the Special
Relationship: The Case of Native Hawaiians, 106 Yale L.J. 537 (1996). We can
stay far off that difficult terrain, however.

A close examination of the issue suggests that if the U.S. Supreme Court were to enter
upon that "difficult terrain," it would likely hold that Congress cannot constitutionally treat
"Native Hawaiians" like tribal Indians. The Constitution at Article I, Section 8 extends to
Congress the power to "regulate Commerce with foreign Nations, and among the several States,
and with the Indian Tribes." As noted in the Comment to Finding (1) above, the U. S. Supreme
Court has upheld an Indian employment preference as not "invidious racial discrimination,"
basing that conclusion on the fact that such special treatment derives from Congress'
recognition of the special status of Indian tribes as separate "quasi-sovereign" groups, not
groups defined only by race. Morton v. Mancari found the employment preference for Indians
in that case to be based on a "political” status rather than on "race" because Congress was
legislating with respect to "members of quasi sovereign tribal entities,” and that the preference
"is not directed towards a 'racial' group consisting of 'Indians’; instead, it applies only to
members of 'federally recognized' tribes.” It pointed out that "[tThis operates to exclude many

(]

individuals who are racially to be classified as 'Indians'.

Beyond the issue of race, the establishment of an entity within a state of the United
States with special privileges based solely on the duration of residence or the accident of birth
raises constitutional issues of due process, the privileges and immunities clause (see Saenz v.
Roe, 526 U.S. 489, 119 S.Ct. 1518 (1999); Zobel v. Williams, 457 U.S. 55, 102 S.Ct. 23094
(1982)), and the anti-nobility clauses (see, ¢.g., Jol A. Silversmith, The "Missing Thirteenth
Amendment”: Constitutional Nonsense And Titles Of Nobility, 8 S. Cal. Interdisciplinary L.J.
577, 609 (1999) ("We should remember that the nobility clauses were adopted because the
founders were concerned not only about the bestowal of titles but also about an entire social
system of superiority and inferiority, of habits of deference and condescension, of social rank,
and political, cultural and economic privilege.")).

(4) Under the treaty making power of the United States, Congress exercised its constitutional
authority to confirm a treaty between the United Statés and the government that represented
the Hawaiian people, and from 1826 until 1893, the United States recognized the
independence of the Kingdom of Hawaii, extended full diplomatic recognition to the
Hawaiian Government, and entered into treaties and conventions with the Hawaiian
monarchs to govern commerce and navigation in 1826, 1842, 1849, 1875, and 1887.

Comment: It should first be noted that, as explained more fully in the Comment to Finding 13
below, the "Hawaiian people” during the period from 1826 to 1893 included many naturalized
and native-born subjects who were not "Native Hawaiians" in the sense of S. 746, and the
Hawaiian government during this time included many senior officials of foreign birth. This
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was particularly the case in the kingdom's foreign relations; the kingdom's Foreign Minister
from 1845 to 1863, for example, was a Scot, Robert C. Wyllie, and his successors in that post
included Charles de Varigny and Charles R. Bishop, both foreign-born.

In the interest of completeness, it should also be noted that U.S. acknowledgment of
Hawai'i's national independence did not end in 1893. The Hawaiian revolutionary government
was diplomatically recognized not only by the U.S. but by many other powerful nations as well.
MERZE TATE, THE UNITED STATES AND THE HAWAIIAN KINGDOM 191-92 (1965).

(5) Pursuant to the provisions of the Hawaiian Homes Commission Act, 1920 (42 Stat. 108,
chapter 42), the United States set aside 203,500 acres of land in the Federal territory that
later became the State of Hawaii to address the conditions of Native Hawaiians.

(6) By setting aside 203,500 acres of land for Native Hawaiian homesteads and farms, the
Act assists the Native Hawaiian c ity in maintaining distinct native settl, s
throughout the State of Hawalil.

(7) Approximately 6,800 Native Hawaiian lessees and their family members reside on
Hawaiian Home Lands and approximately 18,000 Native Hawaiians who are eligible to
reside on the Home Lands are on a waiting list to receive assignments of land.

Comment: The Hawaiian Homes Commission Act established a homesteading program for a
small segment of a racially-defined class of Hawai'i's citizens. That is all it did. See H. Rep.
839, 66th Cong., 2nd sess. (1920).

Its intended beneficiaries were not and are not now "Native Hawaiians" as defined in
S. 746 (i.e., those with any degree of Hawaiian ancestry, no matter how attenuated), but
exclusively those with 50% or more Hawaiian "blood"—a limitation which still applies, with
some exceptions for children of homesteaders who may inherit a homestead lease if the child
has at least 25% Hawaiian "blood."

The HHCA was enacted in the heyday of Plessy v. Ferguson, 163 U.S. 537 (1896),
which upheld the racial segregation of railway carriages and the concept that "separate but
equal” facilities met the requirements of the Fourteenth Amendment. The conventional
attitudes of those times are reflected in the testimony of Franklin K. Lane, then Secretary of the
Interior, in support of the bill which became the HHCA. Lane said of the "natives of the
islands":

There is a thriftlessness among those people that is characteristic among peoples that
are raised under a communist or feudal system. They do not know what the competitive
system is and they will get rid of property that is given them. They do not look forward.
They can not see to-morrow. Therefore, they should be given as close identification
with their country as is possible and yet be protected against their own thriftlessness and
against the predatory nature of those who wish to take the land from them, and who
have in the past.

H.R. Rep. No. 839, 66th Cong., 2nd sess. at 4.
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Astonishingly, this was said more than three generations after the Hawaiian monarchy
had put an end to the "communist or feudal” system in the islands, at a time when full or part
Hawaiians were a major power bloc in the Territorial legislature and constituted much of the
civil service (see LAWRENCE H. FUCHS, HAWAI PONO: A SOCIAL HISTORY (1960), pp. 161-62).

Plessy was effectively overruled by Brown v. Board of Education, 347 U.S. 483 (1954),
beginning a line of jurisprudence, culminating in Adarand v. Federico Pena, 515 U.S. 200
(1995), which shaped our present constitutional law on race-based decision-making by the
government. If Secretary Lane's condescending stereotyping were ever a legitimate basis for
Federal legislation, Adarand and a simple regard for the truth deprive it of any validity today.

For additional comments on the HHCA see the Comment to Finding 21(A)(ii) below.

(8) In 1959, as part of the compact admitting Hawaii into the United States, Congress
established the Ceded Lands Trust for 5 purposes, 1 of which is the betterment of the
conditions of Native Hawaiians. Such trust consists of approximately 1,800,000 acres of
land, submerged lands, and the revenues derived from such lands, the assets of which have
never been completely inventoried or segregated.

Comment: First and most obviously, the Hawaii Admission Act here referred to (P. L. No.
86-3, 73 Stat. 4, section 5(f) (1959)), like the HHCA, in providing benefits to descendants ot
precontact Hawaiians, restricts those benefits to persons of 50% Hawaiian "blood," referred o
in the Act and in the HHCA as "native Hawaiians." Under the Admission Act, persons of
Hawaiian ancestry lacking the 50% blood "quantum" are not "native Hawaiians."

Bettering the conditions of "native Hawaiians" (50% blood quantum) is, as noted, «
metely one of five permissible purposes for which the ceded lands trust may be used, and the-
is no mandate to use any part of these proceeds for "native Hawaiians." The statute expres-..
states that the trust may be used for "one or more"” of the five enumerated purposes. It pern
the state to determine, within this limitation, how the trust property is used. Price v. Stare
Hawaii, 764 F.2d 623 (9th Cir. 1985). Indeed, from 1959 to 1978, ceded lands revenues w .-
principally dedicated to education. See Hoohuli v. Ariyoshi, 631 F.Supp. 1153 (1990). Sta:.
decisions concerning the use of these public funds, of course, are subject to the constraints .
the Fourteenth Amendment and the Adarand decision with respect to any racial test for
allocation or receipt of benefits.

For additional comments on the ceded lands and on Hawaiian claims concerning the:
see the Comment following Finding 18 below.

(9) Throughout the years, Native Hawaiians have repeatedly sought access to the Ceded
Lands Trust and its resources and revenues in order to establish and maintain native
settl ts and distinct native ¢ unities throughout the State.
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Comment: Activists for Hawaiian causes have indeed made many demands for special control
of, or access to, the ceded lands and their proceeds for a wide variety of purposes. Establishing
and maintaining 'native settlements" and "distinct native communities,"” however, have not
been the foremost purposes as this proposed finding implies and would not appear to be lawful
uses of that fund.

Under the Admission Act, the ceded lands and their revenues may be used onfy for one
or more of the following purposes:

a. For support of the public schools and other public educational institutions,

b. For the betterment of the conditions of native Hawaiians, as defined in the
Hawaiian Homes Commission Act, 1920, as amended,

c. For the development of farm and home ownership on as widespread a basis as
possible,

d. For the making of public improvements, and

€. For the provision of lands for public use.

P. L. No. 86-3, 73 Stat. 4, section 5(f) (1959). The only one of these purposes which might
arguably include the purposes listed in Finding 9 is "the betterment of the conditions of native
Hawaiians." But the Admission Act defines "native Hawaiians" by reference to the HHCA,
which in turn defines "native Hawaiians" as those of 50% or greater Hawaiian "blood." Many
of the "Native Hawaiians" as defined in S. 746 (i.e., those with "one drop" of Hawaiian
"blood"), would be excluded from benefits under the HHCA and the Admission Act.

The Admission Act makes no specific provision for "Native Hawaiians" as defined in
S. 746. Thus any use of the ceded lands or their revenues to benefit "Native Hawaiians" would
have to fall within one of the five permissible uses of these resources, and would of course have
to meet constitutional requirements. Any use of the ceded lands and their resources "to
establish and maintain native settlements and distinct native communities throughout the State”
for the benefit of "Native Hawaiians" as defined in this bill, would not only involve grave
constitutional issues, but would appear to fall outside all of the limited purposes of the trust and
would be illegal on that ground alone.

(10) The Hawaiian Home Lands and the Ceded Lands provide an important foundation for
the ability of the Native Hawaiian community to maintain the practice of Native Hawaiian
culture, language, and traditions, and for the survival of the Native Hawaiian people.

Comment: Since the HHCA is limited in its purpose and its scope to providing leasehold
homesteads to persons of at least 50% Hawaiian ancestry, and since (as Finding (7) above
acknowledges) only 6,800--less than 4%--of the approximately 200,000 Native Hawaiians (as
defined in S. 746) hold leases under the HHCA and only 18,000 others--about 9%--are on the

10
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waiting list, it cannot fairly be said that the Hawaiian home lands could effectively help the
entire "Native Hawaiian community" (most of whom are not eligible for a Hawaiian home
lands lease because they lack the requisite blood quantum) to maintain any specific culture,
language and traditions. Similarly, the Admission Act's ceded lands trust, to the extent that it
may provide any resources expressly for persons of Hawaiian ancestry, can provide them only
for the 'betterment” of those meeting the 50% blood quantum requirement ("native Hawaiians"
rather than "Native Hawaiians). See section 5(f), Hawai'i Admission Act, P. L. 86-3, 73 Stat.
4, (1959).

The decision as to what constitutes the "betterment” of "native Hawaiians,” of course, as
well as the decision whether to apportion some, all or none of the ceded lands trust resources to
that purpose, is committed to the citizens of the State of Hawai'i, see Price v. State of Hawai'i,
764 F.2d 623 (9th Cir. 1985) and not solely to persons of Hawaiian ancestry. As governmental
decisions, they are subject to the constraints of the U. S. Constitution.

(11) Native Hawaiians have maintained other distinctly native areas in Hawail.

Comment: There are several areas of the state where persons of Hawaiian ancestry tend to
predominate, just as there are areas where persons of Filipino or Caucasian or Japanese
ancestry tend to predominate. They are "distinctly native" only in the sense that these other
areas are "distinctly Filipino" or "distinctly Caucasian” or "distinctly Japanese." None of these
areas could legitimately be considered a "tribal enclave" or anything like'it. None of these
areas is subject to any "government” other than those of the United States, the State of Hawai'i
and the county where it is located.

(12) On November 23, 1993, Public Law 103-150 (1 07 Stat. 1510) (commonly known as the
Apology Resolution) was enacted into law, extending an apology on behalf of the United
States to the Native people of Hawaii for the United States role in the overthrow of the
Kingdom of Hawaii. ; ’ ’

Comment:  The so-called Apology Resolution appears to have been adopted without careful
examination of the purported "history" which it recites (see S. Rep. 103-126 (1993) and S. Rep.
102-456 (1992)), and the statements in the resolution's preamble provide no reliable support for
the positions taken in S. 746. Chapter 10 of THURSTON TWIGG-SMITH, HAWAIIAN
SOVEREIGNTY: DO THE FACTS MATTER? (1996) addresses each of the major historical
assertions of the Apology Resolution and explains how each is in error, or misleading.

The U.S. Supreme Court in Rice v. Cayetano, 528 U.S. 495, 505, 120 S.Ct. 1044, 1051
(2000) acknowledged the existence of the Apology Resolution and then made no further
reference to it as historical authority, preferring instead its own inquiry, based on original
sources and scholarly works.

The Apology Resolution contains the following disclaimer: "Nothing in this Joint
Resolution is intended to serve as a settlement of any claims against the United States.”

I.
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When the Apology Bill was debated on the Senate floor, Senator Slade Gorton asked
Senator Inouye: .

Is this purely a self-executing resolution which has no meaning other than its
own passage, or is this, in {the proponent Senators'] minds, some form of claim,
some form of different or distinct treatment for those who can trace a single
ancestor back to 1778 in Hawai'i which is now to be provided for this group of
citizens, separating them from other citizens of the State of Hawai'i or the
United States?

* k¥

What are the appropriate consequences of passing this resolution? Are they any
form of special status under which persons of Native Hawaiian descent will be
given rights or privileges or reparations or land or money communally that are
unavailable to other citizens of Hawai'i?

Senator Inouye replied:

As I tried to convince my colleagues, this is a simple resolution of apology, to
recognize the facts as they were 100 years ago. As to the matter of the status of
Native Hawaiians, as my colleague from Washington knows, from the time of
statehood we have been in this debate. Are Native Hawaiians Native
Americans? This resolution has nothing to do with that. . . . I can assure my
colleagues of that. It is a simple apology.

139 Cong. Rec. S14477, 14480, Oct. 27, 1993.

It would appear that S. 746 now takes a different view of the Apology Resolution, since
the resolution is now offered in support of precisely the demands for "special status" which
were of concern to Senator Gorton.

It is a good rule in life never to apologize. The right sort of people do not want
apologies, and the wrong sort take a mean advantage of them.

--P. G. Wodehouse, The Man Upstairs

(13) The Apology Resolution acknowledges that the overthrow of the Kingdom of Hawaii
occurred with the active participation of agents and citizens of the United States and further
acknowledges that the Native Hawaiian people never directly relinquished their claims to
their inherent sovereignty as a people over their national lands to the United States, either
through their monarchy or through a plebiscite or referendum.
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Comment: "Inherent Sovereignty." The Apology Resolution and S. 746 refer to the
"sovereignty" or the "inherent sovereignty” of the "Native Hawaiian people” which was
somehow takén from them at or about the time of the overthrow of the monarchy in 1893 and
which has somehow persisted to the present day.

There is no historical or legal basis for these assertions. "Native Hawaiians," under the
kingdom, never had "inherent sovereignty" to lose."?

Sovereignty, in the Hawaiian kingdom, resided inherently in the monarch, not the
"people.” In this respect, the monarchy was very different from a republic like the United
States, where sovereignty--the supreme political authority within an independent nation--is
with the people.

This difference was clearly set out by the Hawaiian kingdom's supreme court in the case
of Rex v. Booth, 2 Haw. 616 (1863). A law of the kingdom prohibited sales of liquor to "native
subjects" of the kingdom, but not to other inhabitants or visitors. Booth was charged with
violating this law, and in his defense, he argued that the law was unconstitutional under the
Kingdom's 1852 Constitution as discriminatory class or special legislation. He asserted that in
constitutional governments, legislative authority emanates from the people, and that the
legislature acts as agent of the people, and that "it is against all reason and justice to suppose . .
. that the native subjects of this Kingdom ever entrusted the Legislature with the power to enact
such a law as that under discussion." The court responded:

Here is a grave mistake—a fundamental erro—which is no doubt the source of

such misconception. . . . The Hawaiian Government was not established by the
people; the Constitution did not emanate from them; they were not consulted in

their aggregate capacity or in convention, and they had no direct voice in n
founding either the Government or the Constitution. King Kamehameha III
originally possessed, in his own person. all the attributes of sovereignty.

The court reviewed Kamehameha III's promulgation of the 1840 Constitution and its
1852 successor and explained that by these documents the king had voluntarily shared with the
chiefs and people of the kingdom, to a limited degree, his previously absolute authority. The
court explained:

Not a particle of power was derived from the people. Originally the attribute of
the King alone, it is now the attribute of the King and of those whom, in
granting the Constitution, he has voluntarily associated with himself in its
exercise. No law can be enacted in the name, or by the authority of the people.
The only share in the sovereignty possessed by the people, is the power to elect
the members of the House of Representatives; and the members of that House
are not mere delegates.

' The following discussion on sovereignty under the Kingdom of Hawai'i is taken in substantial part
from Paul M. Sullivan, Customary Revolutions: The Law of Custom and the Conflict of Traditions in
Hawai'i, 20 U. Haw. Law Rev. 99, 152-53 (1998).

13
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It would appear that both Kamehameha V and Queen Lili'uokalani believed that this
sharing of sovereignty could be revoked or modified by the monarch who granted it, or by his
or her successor. In 1864, when Kamehameha V became frustrated with the inability of the
legislature to agree on amendments to the 1852 Constitution, he simply dissolved the
legislature.and promulgated a new Constitution on his own authority with the statement (quoted
here from 2 KUYKENDALL, THE HAWAIIAN KINGDOM 132 (1953)):

As we do not agree, it is useless to prolong the session, and as at the time His
Majesty Kamehameha III gave the Constitution of the year 1852, He reserved to
himself the power of taking it away if it was not for the interest of his
Government and people, and as it is clear that that King left the revision of the
Constitution to my predecessor and myself therefore as I sit in His seat, on the
part of the Sovereignty of the Hawaiian Islands [ make known today that the
Constitution of 1852 is abrogated. I will give you a Constitution.

Of like mind was Queen Lili'uokalani, who stated:

Let it be repeated: the promulgation of a new constitution, adapted to the needs
of the times and the demands of the people, has been an indisputable prerogative
of the Hawaiian monarchy.

LILI'UOKALANI, HAWAITS STORY BY HAWAI'TS QUEEN 21 (1898).

To these Hawaiian leaders of the past, a claim that the "Hawaiian people" had "inhercne
sovereignty" would likely have been viewed as revolutionary.

Nor was the government of the Hawaiian Islands, in the decades immediately beforg, -+
ending of the monarchy, "Hawaiian" or "Native Hawaiian." As'early as 1851, foreign-born
subjects of the kingdom sat in the legislature (3 KUYKENDALL, THE HAWAIIAN KINGDOM 1|
(1967)) and held various degrees of control during the monarchy period (See, e.g., id. at 4t
402, 406-410, 448-455). Westerners as well as natives sat as judges in the courts of the
kingdom (see, €.g., 2 KUYKENDALL, THE HAWAIIAN KINGDOM 241(1938)) and as members -
the cabinet along with natives and part-Hawaiians. Westerners had been trusted advisors «
the monarchs from the time of Kamehameha . During the reign of King David Kalakaua
(1874-1891), many who lacked Hawaiian ancestry were appointed to the King's cabinet; at
point in his reign, he had made a total of thirty-seven ministerial appointments of which on.-
eleven had gone to men of Hawaiian "blood.” GAVAN DAWS, SHOAL OF TIME 214 (1968).

By 1893, when the monarchy was replaced by a provisional government, natives an.
foreigners alike had long participated extensively in the political, social and economic life .-
the nation, and continued to do so. Racial tension was often high, but the government was :

a government of, by or for a particular race. See generally 3 KUYKENDALL, THE HAWAIIAN
KINGDOM (1967) ch. 19 - 20; Patrick W. Hanifin, 4 Tradition Of Inclusion: Rice, Arakaki. - .
The Development Of Citizenship And Voting Rights In Hawai'i, http://www.angelfire.com/hi.

hawaiiansovereignty/HanifinCitizen.html.
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Thus under the Hawaiian kingdomm, it could not be said from either a legal or a political
standpoint that the native people of the kingdom had any exclusive claim to "sovereignty,"
inherent or otherwise. Legally, sovereignty resided in the monarch; there was no popular
sovereignty in any sense whatsoever. Politically, Westerners as well as natives participated
fully in the legislative as well as the executive and judicial functions of government, and could
thus fairly claim to be counted among "those whom, in granting the Constitution, [the King]
has voluntarily associated with himself" through the limited and revocable sharing of the King's
sovereign power.

The sovereignty of the kingdom, once
resident solely in the monarch, passed upon
the revolution of 1893 to the provisional
government which succeeded it, then to the
Republic, and then, upon annexation, to the
United States. It was as U.S. citizens that
"Native Hawaiians" truly came to share in
the "sovereignty" of their nation as a matter
of right.

The bill should omit any reference to
"sovereignty" of the "Native Hawaiian
people.” It never existed.

""Plebiscite or referendum":
Whatever might have been the feelings in
1893 or 1898 of the "native people of Hawaii" (who formed less than 40% of the population“at
that time), those same "native people” or their descendants were full participants and a major
political force within the Territorial government (see LAWRENCE H. FUCHS, HAWAII PONO: A
SOCIAL HISTORY (1960), pp. 79-85, 161-62). In 1959, at the time of the statehood plebiscite,
they were about one-sixth of the populace, and the overwhelming 17 to 1 majority vote for
statehood shows support by Hawaiians as well as other groups for that measure. /d. at 414.

(14) The Apology Resolution expresses the commitment of Congress and the President to
acknowledge the ramifications of the overthrow of the Kingdom of Hawaii and to support
reconciliation efforts between the United States and Native Hawaiians; and to have Congress
and the President, through the President's designated officials, consult with Native
Hawaiians on the reconciliation process as called for under the Apology Resolution.

Comment: It is difficult to see how "reconciliation” can be advanced by separation; that is.
by the establishment of a permanent, separate race-based "governmental" entity for Native
Hawaiians within the State of Hawai'i. The U.S. Supreme Court has termed racial
classifications "odious to a free people" (Hirabayashiv. U.S., 320 U. S. 81 (1943)) and
"presumptively invalid" (Personnel Administrator v. Feeney, 442 U.S. 256, 272 (1979)); see
generally Adarand Constructors v. Pena, 515 U.S. 200, 224 (1995), in which the Court

15
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declared that "any person, of whatever race, has the right to demand that any governmental
actor subject to the Constitution justify any racial classification subjecting that person to
unequal treatment under the strictest judicial scrutiny." S. 746 would segregate Hawai'i's
population into two racially-defined groups, one with special status and privileges under
Federal (and perhaps state) law and one without.

The pronouncements of the U.S. Supreme Court indicate that S. 746, if challenged,
would be unlikely to pass constitutional muster. For Hawaiians to have their expectations
raised by this bill, only to have those hopes dashed when the bill is found unconstitutional, can
hardly advance "reconciliation;" in fact, such a course of events would be seen by many
Hawaiians as one more in a long chain of "broken promises."

(15) Despite the overthrow of the Hawaiian Gover t, Native Hawaiians have continued
to maintain their separate identity as a distinct native community through the formation of
cultural, social, and political institutions, and to give expression to their rights as native
people to self-determination and self-governance as evidenced through their participation in
the Office of Hawaiian Affairs.

Comment: This statement is false.

a, Native Hawaiians, as defined in S. 746, are thoroughly integrated into Hawai'i's
social, economic and political life. (See the comments to Finding (2) above.) The formation of
cultural, social and political
institutions is no more unique to
Native Hawaiians than it is to any of
the other ethnic groups which came
‘to the islands and stayed to build
communities. More importantly, as
Robert C. Schmitt, Hawai'i's former
State Statistician makes clear in the
quoted material in the Comment to
Finding (2) above, underlying the
separating influences of ethnic
traditions in the islands is an
integration, fostered and perpetuated
by extensive interracial and
intercultural marriage, which is
rapidly eroding even the remnants of
ethnic boundaries which exist today.

b. Native Hawaiians do not give expression to "rights as native people to seif-
determination and self-governance” through OHA. OHA is a state agency. It carries out a
discretionary decision of the state to apply certain state funds to "the betterment of native
Hawaiians and Hawaiians," two groups identified solely by what the U.S. Supreme Court has
held to be racial definitions. Rice v. Cayetano, 528 U. S. 495, 514-15, 120 S.Ct. 1044, 1055-56
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(2000). OHA is managed by trustees who are state officials elected (after Rice) by all the
citizens of the state. OHA's status as a state agency was precisely the reason why the U.S.
Supreme Court in Rice determined that it was unnecessary to decide whether Native Hawaiians
are, legally speaking, analogous to American Indians; the court stated that whatever might be
the rule in tribal elections, the election for OHA trustees was a state election for state officials,
so the Fifteenth Amendment applied and invalidated the limitation of the franchise to one racial
group. Rice v. Cayetano, 528 U. S. at 520-22, 120 S.Ct. at 1058-59. So OHA is not a vehicle
for "self-determination and self-governance," except perhaps in the limited sense that all
citizens engage in self-determination and self-governance on an individual basis by
participating in the government of the state and the nation.

It might be noted that the "self" involved in the asserted "self-determination" and "self-
governance" is a group defined in this bill by race, or as the U. S. Supreme Court described it in
Rice v. Cayetano, supra, by ancestry used as a proxy for race. The basic premise of the
Fifteenth Amendment and of cases such as Gomillion v. Lightfoot, 364 U.S. 339 (1960) is that
in the United States, racial groups have no rights to "self-determination” or "self-governance"
which involve the exclusion of their neighbors of different races from equal access to
government.

(16) Native Hawaiians also maintain a distinct Native Hawaiian community through the
provision of governmental services fo Native Hawaiians, including the provision of health
care services, educational programs, employ t and training programs, children's services,
conservation programs, fish and wildlife protection, agricultural programs, native language
immersion programs and native language immersion schools from kindergarten through
high school, as well as college and master's degree programs in native language immersion
instruction, and traditional justice programs, and by continuing their efforts to enhance *
Native Hawaiian self-determination and local control.

Comment:  This statement is false.

Native Hawaiians as a racial group (as defined by S. 746) or as any other sort of group
do not provide "governmental services" to anyone except insofar as individuals or groups might
(1) assist state or local governmental agencies in providing governmental services or (2) offer,
in a private capacity, services such as education which state or local government agencies also
offer.

The services listed are provided, to Native Hawaiians and the rest of the state's citizens,
both by true governmental agencies and by private schools, service clubs, labor unions and
other community service organizations which may or may not have roots in, or a focus on, one
or more of the islands' ethnic elements.

There is no existing Native Hawaiian government or anything resembling such an
entity.
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(17) Native Hawaiians are actively engaged in Native Hawaiian cultural practices,
traditional agricultural methods, fishing and subsistence practices, maintenance of cultural
use areas and sacred sites, protection of burial sites, and the exercise of their traditional
rights to gather medicinal plants and herbs, and food sources.

Comment: It is no doubt true that some Native Hawaiians, as racially defined in S. 746,
engage in some or all of these activities, although as noted in the Comments to Findings (1) and
(2) above, since "Native Hawaiians" are found throughout the society of the state and nation at
all economic, social, educational and occupational levels, their "cultural practices” vary widely.
Certainly, the "cultural practices" even of those seeking to recapture the remote past do not
include such "practices" of ancient Hawaiian society as the draconian kapu system or human
sacrifice; these were abandoned at the insistence of the Hawaiian rulers shortly before the
arrival of Christian missionaries in 1820.

Of course, persons who are not Native Hawaiians also engage in these activities and on
the other hand, many Native Hawaiians do not engage in them. The issue is immaterial to the
decision whether to enact S. 746.

The nature and extent of "traditional rights to gather medicinal plants and herbs, and
food sources" is a matter of considerable debate. See generally Paul M. Sullivan, Customary
Revolutions: The Law of Custom and the Conflict of Traditions in Hawai'i, 20 U. Haw. Law
Rev. 99 (1998).

(18) The Native Hawaiian people wish to preserve, develop, and transmit to future Native
Hawaiian generations their ancestral lands and Native Hawaiian political and cultural
identity in accordance with their traditions, beliefs, customs and practices, language, and
social and political institutions, and to achieve greater self-determination over their own

affairs.

Comment: ~ Undoubtedly some people of Hawailan ancestry desire some or all of these
things. They are pretty much universal human aspirations. However, (1) if "ancestral lands"
means "ceded lands," then Native Hawaiians as defined in the bill have no special claim to
those lands, and (2) if "Native Hawaiian political . . . identity" means "political power allocated
by statute on the basis of race," then governmental action to preserve, develop or transmit such
power would likely be unconstitutional, and (3) if "self-determination” involves special
political power over state or Federal governmental decisions for a group defined by race or
ancestry, then such self-determination would run afoul of the decision in Rice v. Cayetano, 528
U.S. 495, 120 S.Ct. 1044 (2000).

Ceded lands. Native Hawaiian advocates have long asserted that Native Hawaiians
have some special claim to the former Crown and government lands of the kingdom,
sometimes referred to as the "ceded lands" because they were granted or "ceded" to the United
States upon Hawai'i's annexation in 1898. These claims were examined in detail by the
Congressionally-chartered Native Hawaiians Study Commission in 1983 and were found to
have no legal basis. See "Existing Law, Native Hawaiians and Compensation,” 1 FINAL
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REPORT OF THE NATIVE HAWAIIANS STUDY COMMISSION (1983), pp. 333-370; but see
dissenting view in 2 FINAL REPORT OF THE NATIVE HAWAIIANS STUDY COMMISSION (1983) 7-
11, 80-99 (proposing moral rather than legal bases for reparations). They were examined again
in 1995 in an envirommental impact statement for land use changes at the Betlows Air Force
Station in Waimanalo, Oahu. U.S. PACIFIC COMMAND, FINAL EIS FOR LAND USE
DEVELOPMENT AT BELLOWS AIR FORCE STATION, WAIMANALO, HI (1995), section 6.6. The
Record of Decision therein concluded that these claims had no legal or historical validity. 61
Fed. Reg. 28568, June 5, 1996. These findings were not novel; they were fully consistent with
the 1910 decision of the U.S. Court of Claims denying ex-Queen Lili'uokalani's claim for
compensation for the loss of her interest in the Crown lands and holding that both the Crown
and the government lands of the kingdom were, in essence, "public lands" (Lili'uokalani v.
U.S., 48 Ct. Cl. 418 (1910)).

There is absolutely no legal support whatsoever for the notion that at the time of the
overthrow of the monarchy or at any time after the land revolution which began in 1848, Native
Hawaiians held any interest, directly or as beneficiaries of some sort of implied trust, in the
ceded lands. Every credible legal authority is to the contrary. See, e.g., JONJ. CHINEN, THE
GREAT MAHELE, HAWAII'S LAND DIVISION OF 1848 15-20 (1958); LoUIS CANNELORA, THE
ORIGIN OF HAWAII LAND TITLES AND OF THE RIGHTS OF NATIVE TENANTS (1974); and the
authorities cited in the paragraph immediately above. See generally Paul M. Sullivan,
Customary Revolutions: The Law of Custom and the Conflict of Traditions in Hawai'i, 20 U.
Haw. Law Rev. 99 (1998).

There is, of course, no barrier to persons of Hawaiian ancestry carrying out the very
legitimate desires set out in this Finding, so long as they do not seek race-conscious support «+
Federal, state or local government to do so.

It should also be borne in mind, as more fully explained in the Comments to Finding~
(1) and (2) above, that the "traditions, beliefs, customs and practices, language, and social ar:.:
political institutions" of today's "Native Hawaiians" as defined in S. 746 are not those of
precontact Hawai'i and are, in most respects, those shared by all the intermixed, intermarric.:
inhabitants of the State of Hawai'i

(19) This Act provides for a process within the framework of Federal law for the Native
Hawaiian people to exercise their inherent rights as a distinct aboriginal, indigenous, nutis «
community to reorganize a Native Hawaiian governing entity for the purpose of giving
expression to their rights as native people to self-determination and self-governance.

Comment:  For reasons explained earlier in this paper, Native Hawaiians as defined in t.
bill do not have inherent rights other than those shared by all citizens of the state and the
nation, are not aboriginal or indigenous, are not a "native community,” and have no rights ¢
self-determination or self-governance other than the political rights held by all citizens of thc
state of Hawai'i and the United States. In addition, at the end of the monarchy in 1893 and tor
many years before, there was no "Native Hawaiian governing body" in the sense of a
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government exclusively of, by or for Native Hawaiians, and there is no legal, historical or
moral basis for the "reorganization” or creation of such a racially-defined body now.

The broad power of the Federal executive and Congress notwithstanding, no "tribe" can
be created where none exists in reality. As explained in more detail in the Comment to Finding
(1) above, the U.S. Supreme Court in U.S. v. Sandoval, 231 U.S. 28 (1913) held that while the
Pueblo Indians could be brought by Congress within the "special relationship” with Indian
tribes even though the Pueblos did not share all the characteristics of other tribes, "it is not
meant by this that Congress may bring a community or body of people within the range of this
power by arbitrarily calling them an Indian tribe, but only that in respect of distinctly Indian
communities the questions whether, to what extent, and for what time they shall be recognized
and dealt with as dependent tribes requiring the guardianship and protection of the United
States are to be determined by Congress, and not by the courts." Id. at 46.

This warning deserves careful consideration before Congress attempts to bring "Native
Hawaiians," who share none of the group or individual characteristics deemed pertinent in
Sandoval, within the ambit of the "special relationship” which Congress has with true Indian
tribes. Unlike the Pueblo communities, there is no unifying group character to the class called
"Native Hawaiians" other than race.

There is no Hawaiian "tribe,” and one case which considered a claim by a purported
Hawaiian tribe indicates that Hawaiians are unlikely to be able to establish such a status. Price
v. Hawai'i, 764 F.2d 623 (9th Cir. 1985).

Thus the bill would, if enacted, extend privileged political status to a group defined
solely by race or ancestry. Considering the pernicious effects of racial discrimination and the
U.S. Supreme Court's cautionary language in Rice, such an outcome appears neither socially
wise nor constitutionally permissible.

(20) The United States has declared that--
(A) the United States has a special responsibility for the welfare of the native peoples of the
United States, including Native Hawaiians;

Comment:  See the Comments to Findings (1) and (3) above. With all due respect for
Congress' authority, it must be noted that Congress' constitutional power relates to Indian
tribes, not to "native peoples of the United States." In Rice v. Cayetano, 528 U.S. 495, 120
S.Ct. 1044 (2000), the Court, in passing on the State of Hawai'l's argument that special
statutory treatment for Native Hawaiians is justified on the same basis as Congress' power with
respect to Indians, said "[a]s we have observed, 'every piece of legislation dealing with Indian
tribes and reservations . . . single[s] out for special treatment a constituency of tribal Indians.”
1d. at 1058. In discussing Morton v. Mancari, 417 U.S. 535 (1974), the Rice Court took pains
to note that in Morton, "the Court found it important that the preference [there in question] was
'not directed toward a "racial" group consisting of "Indians", but rather 'onty to members of
"Federally recognized" tribes." /d. As noted earlier in these comments, extending Congress’
"special responsibility" to "native peoples” goes beyond present law.
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(B) Congress has identified Native Hawaiians as a distinct indigenous group within the
scope of its Indian affairs power, and has enacted dozens of statutes on their behalf pursuant
to its recognized trust responsibility; and

(C) Congress has also delegated broad authority to administer a portion of the Federal trust
responsibility to the State of Hawaii,

Comment:  Although there is ample room for debate about whether Congress has in fact
delegated "broad authority” to the state and whether Congress has any "trust responsibility" for
Native Hawaiians, the fundamental issue is not whether Congress has done what the proposed
Finding says, but whether in so doing Congress acted within its constitutional authority. The
U.S. Supreme Court's decision in Rice v. Cayetano raises significant doubt on this point (See
Comment to Policies 3(a)(1)(A), (B) and (C) infra.)

(21) The United States has recognized and reaffirmed the special trust relationship with the
Native Hawaiian people through—

(A) the enactment of the Act entitled "An Act to provide for the admission of the State of
Hawaii into the Union', approved March 18, 1959 (Public Law 86-3; 73 Stat. 4) by--

(i) ceding to the State of Hawali title to the public lands formerly held by the United States,
and mandating that those lands be held in public trust for 5 purposes, one of which is for the
betterment of the conditions of Native Hawaiians; and

Comment: This finding is inaccurate.

There is no general mandate in the cited statute (the Hawaii Admission Act) that any of
the ceded lands be held or applied in whole or part for the betterment of the conditions of *
"Native Hawaiians” as defined in this bill.

a. First and most obviously, while the Hawai'i Admission Act permits the use of
public trust resources for "the betterment of the conditions of native Hawaiians," that class
consists only of persons of 50% or more Hawaiian "blood," not "Native Hawaiians" defined in
the bill as persons with any degree of Hawaiian ancestry. See section 5(f), Hawai'i Admission
Act, P. L. 86-3, 73 Stat. 4, (1959).

b. Second, the Admission Act did not require that all or any part of the ceded land
trust be actually used for the betterment of the conditions of native Hawaiians; it merely listed
"the betterment of the conditions of native Hawaiians, as defined in the Hawaiian Homes
Commission Act" as one of five purposes for which the ceded lands trust proceeds might be
used. The statute expressly states that the proceeds of the ceded lands trust may be used for
"one or more" of the five enumerated purposes. The statute permits the state to determine how
the trust proceeds are distributed. Price v. State of Hawai'i, 764 F.2d 623 (9th Cir. 1985). Such
state decisions, of course, are subject to the constraints of the Fourteenth Amendment and the
Adarand decision with respect to any racial test for allocation or receipt of benefits. Indeed,
because the U.S. Supreme Court has held that the definition of "native Hawaiian" in Hawai'i's
statutes shares with the definition of "Hawaiian" an "explicit tie to race" (see Rice v. Cayetano,

21



107

528 U.S. 495, 514-517, 120 S.Ct. 1044, 1055-57 (2000)), the Admission Act provision
concerning "native Hawaiians" is itself of questionable constitutionality.

(ii) transferring the United States responsibility for the administration of the Hawaiian
Home Lands to the State of Hawaii, but retaining the authority to enforce the trust,
including the exclusive right of the United States to consent to any actions affecting the
lands which comprise the corpus of the trust and any dments to the Hawaiian Homes
Commission Act, 1920 (42 Stat. 108, chapter 42) that are enacted by the legislature of the
State of Hawaii affecting the beneficiaries under the Act.

Comment: Claims of a Federal trust relationship founded upon the Hawaiian Homes
Commission Act (HHCA) and the Hawai'i Admission Act which transferred HHCA
responsibilities to the State of Hawai'i have been rejected by the Federal courts.

In 1978 the U.S. Court of Appeals for the Ninth Circuit dismissed claims for breach of a
claimed trust brought by beneficiaries of the HHCA against that agercy and its chairman, It
held that plaintiffs had no Federal cause of action under the Admission Act because "[w]ith
Hawai'i's admission into the Union, the national government virtually relinquished its control
over and interest in the Hawaiian home lands. The problem described in plaintiffs' complaint is
essentially a matter of state concern." Keaukaha-Panaewa Community Association v.
Hawaiian Homes Commission, 588 F.2d 1216, 1224 (9th Cir. 1978). It held further that the
Federal court lacked jurisdiction over plaintiffs' claims under the HHCA itself because that act,
after statehood, was a matter of state rather than Federal law. .

A claim of a trust relationship was raised again and rejected again in Han v. Department
of Justice, et al., 824 F.Supp. 1480 (D. Hawali'i 1993), aff'd 45 F.3d 333 (9th Cir. 1995). The
District Court stated bluntly:

First, as a matter of law, the federal defendants have no trust responsibility to
plaintiff or other native Hawaiians under statutory or case law. The Ninth
Circuit Court of Appeals has expressly held that "the state is the trustee. . . . The
United States has only a somewhat tangential supervisory role under the
Admission [Statehood] Act, rather than the role of trustee." The Ninth Circuit
reaffirmed that holding in Price v. Hawaii (the United states "is not a formal
trustee” of the Hawaiian home lands)[.] . . . Furthermore, nothing in the statutes
at issue here indicates the federal defendants have a trust duty. The Admission
Act specifically requires the State of Hawai'i to hold the home lands "as a public
trust for the . . . betterment of the conditions of native Hawaiians." Admission
Act section 5(f). There is no such corresponding duty on the part of the United
States.

Id. at 1486. (Internal citations omitted.)
Indeed, the District Court expressly rejected the argument set out in this bill's Finding

that the Federal government's reserved power to enforce the state's obligation, and the

22



108

restrictions imposed on the state's power to amend the HHCA, implied a Federal trust
obligation. The court stated:

Section 4 merely establishes a compact between the State of Hawai'i and the
United States, whereby the state has agreed not to amend any of the Commission
Act's substantive provisions without the consent of the United States.

Admission Act section 4. This creates an obligation of the state, not the federal
government. And while the federal government may bring an enforcement
action, it is not by law required to.

Id. at 1486."

More fundamentally, the HHCA provides no support for the arguments that Congress
has constitutional authority to legislate concerning the "conditions of Native Hawaiians," that
HHCA benefits are not "racially" allocated or that the racial distinction at HHCA's core is
constitutional. As noted above, the HHCA benefits only those of 50% Hawaiian blood under a
definition of "native Hawaiian" which the U. S. Supreme Court in Rice v. Cayetano, 528 U.S.
495, 516, 120 S.Ct. 1044, 1056 (2000) found to have an "explicit tie to race." Beyond this, the
HHCA itself is constitutionally infirm; as noted in the Comment to Finding 5 above, the blatant
racial basis for the HHCA would be unlikely to survive a strict scrutiny review today.

It is worth noting with respect to the "exclusive right of the United States to consent to any
.. . amendments to the Hawaiian Homes Commission Act . . . that are en4cted by the legislature
of the State of Hawaii" that in signing statements to two recent Federal statutes granting such
consent, Presidents Ronald Reagan and George Bush each expressed concern with the racial
character of the HHCA. In signing P. L. 99-577, President Reagan stated:

Because the Act employs an express racial classification in providing that
certain public lands may be leased only to persons having "not less than one-half
of the blood of the races inhabiting the Hawaiian Islands previous to 1778," the
continued application of the [HHCA] raises serious equal protection questions.
These difficulties are exacerbated by the amendment that reduces the native-
blood requirement to one-quarter, thereby casting additional doubt on the
original justification for the classification.

22 Weekly Compilation of Presidential Documents 1462, Nov. 3, 1986.

In that same statement he urged Congress to "give further consideration to the
justification for the troubling racial classification." [d.

' On appeal, the Ninth Circuit avoided the "general trust obligation” issue by "assuming without
deciding" that a general trust or "guardianship” refationship exists between the United States and native
Hawaiians similar to that between the United States and recognized Indian tribes. It held, however, that
the Admission Act did not impose a "general fiduciary duty" upon the Federal Government to enforce
the HHCA against the State of Hawai'i. Han v. Dep't of Justice, 45 F.3d 333 (9th cir. 1995).
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‘Six years later, his successor, President George Bush, in signing P. L. 102-398, raised
an identical equal protection concem. See 28 Weekly Compilation of Presidential Documents
1876, Oct. 12; 1992. He concluded by noting that "the racial classifications contained in the
Act have not been given the type of careful consideration by the Federal Government that
would shield them from ordinary equal protection scrutiny." Id.

(22) The United States continually has recognized and reaffirmed that--
(4) Native Hawaiians have a cultural, historic, and land-based link to the aboriginal, native
people who exercised sovereignty over the Hawaiian Islands;

Comment: If this finding is intended to imply that modem-day Hawaiians maintain the
societal and cultural forms of the precontact inhabitants of the islands, then this "finding" is
incomplete and inaccurate. Native Hawaiians, defined as they are in S. 746 as descendants of
the precontact inhabitants of the islands, necessarily have a "historic" link to their ancestors, but
any modern-day link to precontact Hawaiian culture is more doubtful, and in fact is nonexistent
for many contemporary Hawaiians.

Precontact Hawaiians had no written history, and there is debate as to who the
"aboriginal, native people"” were, where they came from and when they arrived. See generallv
ELEANOR C. NORDYKE, THE PEOPLING OF HAWAII (2nd ed., 1989) 7-12. Thereis a
considerable body of opinion that there were various waves of migration, with the first perhaps
from the Marquesas Islands between 200 and 700 A.D. and another from, Tahiti between 900
and 1300 A.D. Captain James Cook's arrival in the islands in 1778 initiated another period ot
migration which still continues. :

Culturally, the society of the Hawaiian Islands underwent significant change both
before and after Western contact. There was at least one radical discontinuity reflected in the
legends and oral traditions which occurred long before Western contact, when immigrants fr.-
the South Pacific introduced the "kapu" system which ensured the absolute power of the chrc
over the commoners. See MARTHA BECKWITH, HAWAIIAN MYTHOLOGY (1970), pp. 369-37°
Thus the precontact culture of 1778 was apparently quite different from the precontact cultu’
of the earlier immigrants.

After Western contact, radical change and cultural discontinuity were the order of the
day, but the Hawaiian people were as much agents as victims of these changes. Hawaii's eu:
kings and chiefs accomplished a near miracle in maintaining their nation's independence wh
guiding and shaping the chaotic forces which focused on the islands. It was Hawaii's own
native leaders who dispensed with the "old religion" of polytheism and human sacrifice even
before the arrival of Christian missionaries in 1820. 1 KUYKENDALL, THE HAWAIIAN KING | «
(1938) pp. 65-70. A generation later, it was Hawaii's own native leaders, drawing upon but
surrendering to their Western advisors, who replaced ancient forms of governance, land
management, land ownership and many aspects of economic life with Western models. Sec
generally | KUYKENDALL, THE HAWAIAN KINGDOM (1938), pp. 227-334; Paul M. Sullivan.
Customary Revolutions: The Law of Custom and the Conflict of Traditions in Hawaii, 20 U
Haw. Law Rev. 99 (1998) 112-117. By the time it passed into history, the Hawaiian kingdom
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was a constitutional monarchy in the Western style, with a racially mixed legislature, judiciary
and Cabinet governing a multi-racial nation which was fully accepted as an equal in Western
diplomatic circles and boasted a literate citizenry well-educated in Western as well as Hawaiian
ways. See generally 3 KUYKENDALL, THE HAWAIIAN KINGDOM (1967).

One other vital influence on Hawaiian history since Western contact was an early and
continued practice of intermarriage by Hawaiians with all the ethnic and racial groups which
have made Hawaii their home over the last two hundred years and more. Intermarriage brought
a multitude of cultural influences into the cultures of Hawaiians and new arrivals alike.

From the perspective of history we see that as the continuity of Hawaiians to the old
precontact culture waned, their continuity to the varied cultures of the Pacific and the world
expanded and intensified. Indeed, the asserted "links" of all modern-day Native Hawaiians to
their precontact ancestors are perhaps most accurately viewed as the justifiable pride of
ancestry and historical connection we all feel for the best traditions and accomplishments of our
ancestors. For today's 8,000 or so "pure" Hawaiians, that pride may be more focused than in
the thousands of Hawaiians whose forebears came not only from Hawai'i, but from varied
regions of Europe, Asia and America and whose ancestors thus represent most of the great
civilizations of the earth. But pride of ancestry is a universal characteristic of humanity. As it
exists in Hawat'i, it implies no political consequence and justifies no special treatment.

‘Whatever form or forms the precontact Hawaiian "society” took before Captain James
Cook arrived in 1778, it cannot be said that it persists today as it existed either at Western
contact or at any time before that. To the extent that there is a "Hawaiian culture" today, it is
not the culture of precontact Hawai'i, but a radically evolved blend of old and new, with the
new predominating, and it is a "culture" embraced by many who have no Hawaiian ancestry at
all. ) B ¢

It would be inaccurate to say that today's "Native Hawaiians" as defined by this bill
have, as a group, a distinct society or lifestyle. As the passage from George Kanahele quoted in
the Comment to Finding 2 above makes clear, the society and culture of today's "Native
Hawaiians", as they are defined in this bill, is the society and culture of the State of Hawaii and
the United States. They do not, as a group or as several groups, live apart from the larger
community of the state and nation. They do not practice the religion of ancient Hawai'i, or use
Hawaiian as a first language, or follow the forms of government, economics or other defining
social or cultural structures of precontact Hawaiian civilization. See Paul M. Sullivan,
Customary Revolutions: The Law of Custom and the Conflict of Traditions in Hawaii, 20 U.
Haw. Law Rev. 99 (1998). :

Indeed, "Native Hawaiians," as a group defined by race or ancestry, cannot fairly be
said to share today any common language, religion, economic regime, form of self-government
or other unique group-identifying features except those of the United States and the State of
Hawai'i as a whole; "they" are fully and completely integrated into the larger social and
economic life of the state of Hawaii and the nation. They hold positions of power and respect
at all levels of society including business, government and the arts; for example, in the past
several years, Hawaii has had a Native Hawaiian Governor (John Waihee), a Native Hawaiian
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state supreme court chief justice (William S. Richardson), a U.S. Senator (Daniel Akaka) and
numerous state officials and members of the state legislature.

If the Congress undertakes a full and open exploration of this issue, it is most likely to
conclude that as to "Native Hawaiians," "they" are "us"--Americans, like all the other varied
Americans in the state and the nation, mostly with mixed racial or ethnic backgrounds and
sharing in the freedom and diversity of lifestyles guaranteed under the U.S. Constitution. The
Congress would therefore find, consistent with Adarand Constructors v. Federico Pena, 515
U.S. 200 (1995), that each "Native Hawaiian" deserves the same access to political power, and
the same governmental assistance when necessary, as any American of any race--without
regard to race except as the U. S. Constitution might permit it--but nothing more.

(B) Native Hawaiians have never relinquished their claims to sovereignty or their sovereign
lands;

Comment: "Sovereignty." "Native Hawaiians" as defined by this bill never had any
"sovereignty" to relinquish, either at the time of the termination of the monarchy or before.
See the Comment to Finding (13) above.

"Sovereign lands." This term appears to refer to the Crown lands and government
lands of the kingdom, ceded to the United States at annexation in 1898. Native Hawaiian
advocates have long asserted that Native Hawaiians have some special claim to these lands.
These assertions and claims are baseless. Since 1848 as to government lands, and since 1865
as to Crown lands, these were public resources of the kingdom, and Native Hawaiians as a
racial or ancestrally-defined group had no legal interest in or right to these lands except as
subjects of the kingdom-rights shared by the non-"Native Hawaiian" subjects and denizens of
the kingdom. Patrick W. Hanifin, Hawaiian Reparations:-Nothing Lost, Nothing Owed, 17
Hawai'i B.J. 107 (1982); "Existing Law, Native Hawaiians and Compensation,” 1 FINAL
REPORT OF THE NATIVE HAWAIIANS STUDY COMMISSION (1983), pp. 333-370; U.S. PACIFIC
COMMAND, FINAL EIS FOR LAND USE DEVELOPMENT AT BELLOWS AIR FORCE STATION,
‘WAIMANALO, HI (1995), section 6.6.

To the Constitution of the United States the term sovereign, is totally unknown. There
is but one place where it could have been used with propriety. But, even in that place it
would not, perhaps, have comported with the delicacy of those, who ordained and
established that Constitution. They might have announced themselves "sovereign"
people of the United States: But serenely conscious of the fact, they avoided the
ostentatious declaration.

-- Chisholm v. Georgia, 2 U.S. (Dall.) 419, 454 (1793)
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(C) the United States extends services to Native Hawaiians because of their unique status as
the aboriginal, native people of a once sovereign nation with whom the United States has a
political and legal relationship; and

(D) the special trust relationship of American Indians, Alaska Natives, and Native
Hawaiians to the United States arises out of their status as aboriginal, indigenous, native
people of the United States.

Comment on Findings 22(C) and (D): These statements are inaccurate. See comments to
Findings (1) and (3) above. Rice v. Cayetano, 528 U.S. 495, 120 S.Ct. 1044 (2000) implies that
when the United States "extends services to Native Hawaiians" as such, it makes those services
available on the basis of race and its actions must meet the constitutional standard of strict
scrutiny.

1f Congress adopts subsection (D) above as congressional policy, it will be redefining
its relationship with American Indians and Alaska Natives as well as Native Hawaiians, and
may be assuming responsibilities which are beyond those existing under current law. But such
a change in relationship would imperil the continuing validity of the U. S. Supreme Court's
decision in Morton v. Mancari, 417 U.S. 535 (1974), wherein the court held that an Indian
preference under challenge as racial discrimination was not in fact "racial” because it was
derived from the government-to-government relationship between the United States and Indian
tribes. The court stated:

The preference is not directed towards a "racial” group consisting of "Indians";
instead, it applies only to members of "federally recognized" tribes. This
operates to exclude many individuals who are racially to be classified as
"Indians.” In this sense, the preference is political rather than racial in nature

1d.

Subsection 22(D) of this bill, however, would redefine the constitutional relationship
underlying current Federal laws benefiting American Indians and Alaska Natives. It would
permit such programs and preferences to be extended to all Native Americans and Alaska
Natives by virtue of their race or ancestry alone, and would thus nullify the distinction between
racial and political classifications so carefully drawn in Morton. By removing that distinction,
this bill may have an effect absolutely opposite to the intent of its supporters. It will almost
certainly fail to bring Native Hawaiian preferences and programs under Morton v. Mancari's
protection from equal protection challenges, and it may have the unintended consequence of
destroying the constitutional basis of that protection as it applies to the tribes and tribal
members who currently benefit from it.

SEC. 2. DEFINITIONS.

In this Act:
(1) ABORIGINAL, INDIGENOUS, NATIVE PEOPLE- The term “aboriginal, indigenous,
native people’ those people wh Congress has recognized as the original inhabitants

of the lands and who exercised sovereignty prior to European contact in the areas that later
became part of the United States.
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Comment:  This term is unhelpful as applied to Native Hawaiians, since with the exception
of the ruling chiefs of the islands, neither the original inhabitants of Hawai'i nor "Native
Hawaiians" as defined in the bill exercised sovereignty prior to European contact. See Rex v.
Booth, 2 Haw. 616 (1863) and the comment to Finding (13) above.

This finding suggests that congressional recognition of the "original inhabitants" is of
considerable importance to the rights of present-day individuals. If that is true, then in light of
Rice v. Cayetano, that recognition must pass the test of strict scrutiny. It would be appropriate
for Congress to review any past "recognition” of this sort and reopen the matter so that all
affected persons may be heard on the issue.

Sections 2(2) and 2(3).

No comments are offered on sections 2(2) and 2(3) of the bill.

(4) INDIGENOUS, NATIVE PEOPLE. — The term “indig. , native people'’ the
lineal descendants of the aboriginal, indigenous, native people of the United States.

Comment:  This definition, with its exclusive focus on ancestry, carries the same
constitutional implications as the definitions of "Hawaiian" and "native Hawaiian" addressed in
Rice v. Cayetano. This definition, like those, uses ancestry as a proxy for race, and any statute
relying upon it must be drafted to meet the constitutional test of strict scrutiny as described in
Adarand Constructors v. Federico Pena, 515 U.S. 200 (1995).

(5) Interagency Coordinating Group

No comments are offered on subsection 2(5). -

(6) NATIVE HAWAIIAN-

(A) Prior to the recognition by the United States of the Native Hawaiian governing entity, the
term "Native Hawaiian' means the indigenous, native people of Hawaii who are the direct
lineal descendants of the aboriginal, indigenous, native people who resided in the island:
that now comprise the State of Hawaii on or before January 1, 1893, and who occupied and
exercised sovereignty in the Hawaiian archipelago, including the area that now constitutes
the State of Hawaii, and includes all Native Hawaiians who were eligible in 1921 for the
programs authorized by the Hawaiian Homes Commission Act (42 Stat. 108, chapter 42) and
their lineal descendants.

Comment:  This definition is indistinguishable, in its essentials, from the definition of
"Hawaiian" which the U.S. Supreme Court in Rice v. Cayetano found to be "racial.” As with
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the definition of "Hawaiian," this definition identifies a class within today's population of
Hawai'i solely by ancestry. As with the definition of "Hawaiian," the ancestral link must be to
the inhabitants of the Hawaiian Islands before Western contact; the definition of "Hawaiian"
describes these precontact inhabitants as those in the islands before 1778, while this bill refers
to them as the "aboriginal, indigenous, native people," but the group is manifestly the same.
Lest there be any doubt, subsection 2(1) of the bill defines "aboriginal, indigenous, native
people" as the "original inhabitants . . . prior to European contact.”

In Rice v. Cayetano, 528 U.S. 495, 120 S.Ct. 1044, (2000) the U. S. Supreme Court, in
declaring unconstitutional a State of Hawai'i law restricting the franchise for certain statewide
elections to "Hawaiians" defined by ancestry in a manner essentially identical to the definition
of "Native Hawaiian" in S. 746, condemned discrimination on grounds of ancestry as follows:

The ancestral inquiry mandated by the State [of Hawai'i} implicates the same
grave concerns as a classification specifying a particular race by name. One of
the principal reasons race is treated as a forbidden classification is that it
demeans the dignity and worth of a person to be judged by ancestry instead of
by his or her own merit and essential qualities. An inquiry into ancestral lines is
not consistent with respect based on the unique personality each of us possesses,
a respect the constitution itself secures in its concern for persons and citizens.

The ancestral inquiry mandated by the State is forbidden by the Fifteenth
Amendment for the further reason that the use of racial classifications is
corruptive of the whole legal order democratic elections seek to preserve. The
law itself may not become the instrument for generating the prejudice and
hostility all too often directed against persons whose particular ancestry is
disclosed by their ethnic characteristics and cultural traditions. "Distinctions
between citizens solely because of their ancestry are by their very nature odious
to a free people whose institutions are founded upon the doctrine of equality."
Hirabayashi v. United States, 320 U. S. 81, 100 (1943). Ancestral tracing of
this sort achieves its purpose by creating a legal category which employs the
same mechanisms, and causes the same injuries, as laws or statutes that use race
by name. The state's electoral restriction enacts a race-based voting
qualification.

Id. at 517, 120 S.Ct. at 1057.

It would be difficult to imagine a more thoroughgoing "ancestral inquiry" than that
proposed in the foregoing section of this bill, or one more likely to produce the very social 1: -
described in the quoted section from Rice. Through this process, Hawai'i's citizens will be
formally and officially segregated by race, with the favored race to be accorded special polit:«
privileges and all others to be denied them.

Given the racial character of the bill's definition of "Native Hawaiian" and the absence

of justification for classifying Hawai'l's citizens on that ground, it must be concluded that
S. 746 would not survive constitutional challenge.
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(B) Following the recognition by the United States of the Native Hawaiian governing entity,
the term "Native Hawaiian’ shall have the meaning given to such term in the organic
governing-documents of the Native Hawaiian governing entity.

Comment:  There will be serious difficulties in implementing this provision.

a. The "governing entity" may not have a free hand in incorporating a race-
conscious definition of "Native Hawaiian" in its organic governing documents. Section
6(b)(2)(A) of this bill provides in pertinent part that "[t]he Secretary shall certify that the
organic governing documents . . . (ii) are consistent with applicable Federal law and the special
trust relationship between the United States and the indigenous native people of the United
States[.]" The constitutional principles enunciated in Adarand Constructors v. Pena, 515 U S.
200 (1995) and Rice v. Cayetano, 528 U.S. 495 (2000) are part of "applicable Federal law," and
for the reasons set out throughout these comments, they interpose a most daunting
constitutional barrier to the Secretary's making the specified findings, at least so long as the
governing documents preserve the "explicit tie to race” found objectionable in Rice.

b. Nowhere in the bill is there a consideration of the status of those who are now
"Native Hawaiians" as defined in Section 2(6)(A) if they cease to become "Native Hawaiians"
because the organic governing documents of the governing entity, as approved by the
Secretary, so stipulate. That could occur, for example, if the governing éntity adopts a blood
quantum requirement like that of the existing Hawaiian Homes Commission Act and the
Hawai'i Admission Act. Such a redefinition of "Native Hawaiian" would call into question the
broad statements of congressional policy with respect to "Native Hawaiians" elsewhere in this
bill. See the Comment to Section 3(a)(4) below for a fuller discussion of this point.
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(7) NATIVE HAWAIIAN GOVERNING ENTITY- The term "Native Hawaiian governing
entity' means the governing entity organized by the Native Hawaiian people.

Comment: This Section and others in the bill imply that there shall be only one Native
Hawaiian governing entity. For the reasons set out in the Comment to Section 3(a)(4) below,
such a limitation appears to be inconsistent with other statements of policy in the bill which
suggest that the rights to self-determination, to self-government and to "reorganize" a Native
Hawaiian governing entity inhere in all "Native Hawaiians" as defined in ‘subsection 2(6)(A) of
the bill.

Section 2(8).

No comments are offered on Section 2(8).

31



117

SEC. 3. UNITED STATES POLICY AND PURPOSE.

(a) POLIC Y- The United States reaffirms that--

(1) Native Hawaiians are a unique and distinct aboriginal, indig , native people, with
whom the-United States has a political and legal relationship;

Comment: The statement "reaffirmed" is inaccurate.

a. "A unique and distinct . . . people.” As explained in the Comments to
Findings (2) and (15) above, the comprehensive integration of Native Hawaiians at all levels of
state and national life precludes the claim that Native Hawaiians today are either "unique” or
"distinct” in any other sense than the racial one, except insofar as every group within this
country can claim "uniqueness” and "distinctness." Of course, nothing in this statement of
policy and purpose explains how the claimed "distinctness” or "uniqueness” of this group,
identified (in this bill and in other laws) solely by race or ancestry, would entitle it to
preferential treatment under law, or exempt such treatment from the constraints of the
Fourteenth Amendment.

b. "Political and legal relationship.” The United States has no "political”
relationship with the group identified as "Native Hawaiians" in this bill. The claim of a
political relationship is intended to bring Native Hawaiians within the constitutional rule of
Morton v. Mancari, 417 U.S. 535 (1974), discussed in the Comment to Finding (1) above. In
Morton, the U. S. Supreme Court held that Congress had a "umque obligation toward the
Indians” which was "political.” It said:

The preference is not directed towards a "racial" group consisting of "Indians";
instead, it applies only to members of "federally recognized"” tribes. This g
operates to exclude many individuals who are racially to be classified as

"Indians." In this sense, the preference is political rather than racial in nature.

The "political" relationship, however, could exist in Morton bécause there was a
"polity"-a pre-existing political unit with a political organization—which could be "federally
recognized." There is no such existing entity consisting of Native Hawaiians; the only group
identified in this bill as "Native Hawaiians" is one defined by race or ancestry.

For the same reason, the United States has no "legal" relationship with "Native

Hawaiians" as defined in this bill, except perhaps the same legal relatlonshlp it has with all
other U. S. citizens.

(2) the United States has a special trust relationship to promote the welfare of Native
Hawaiians;

Comment: This is incorrect. See the Comments to Findings (3) and (20)(A) above.
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(3) Congress possesses the authority under the Constitution to enact legislation to address
the conditions of Native Hawaiians and has exercised this authority through the enactment
of-

(A) the Hawaiian Homes Commission Act, 1920 (42 Stat. 108, chapter 42);

(B) the Act entitled 'An Act to provide for the admission of the State of Hawaii into the
Union', approved March 18, 1959 (Public Law 86-3; 73 Stat. 4); and

(C) more than 150 other Federal laws addressing the conditions of Native Hawaiians;

Comment: The authority of Congress in these respects is precisely the issue the U. S. Supreme
Court carefully declined to address in Rice v. Cayetano, 528 U.S. 495, 120 S.Ct. 1044 (2000),
calling it "difficult terrain." It said:

If Hawai'i's [racial voting] restriction were to be sustained under [Morton v. ]
Mancari [417 U.S. 535, (1974)] we would be required to accept some beginning
premises not yet established in our case law. Among other postulates, it would
be necessary to conclude that Congress, in reciting [in the Hawai'i Admission
Act] the purposes for the transfer of lands to the State--and in other enactments
such as the Hawaiian Homes Commission Act and the Joint [Apology]
Resolution of 1993--has determined that native Hawaiians have a status like that
of Indians in organized tribes, and that it may, and has, delegated to the state a
broad authority to preserve that status. These propositions would raise questions
of considerable moment and difficulty. It is a matter of some dispute, for
instance, whether Congress may treat the native Hawaiians as it does the Indian
tribes. Compare Van Dyke, The Political Status of the Hawaiian People, 17
Yale L. & Pol'y Rev. 95 (1998) with Benjamin, Equal Protection and the Special
Relationship: The Case of Native Hawaiians, 106 Yale L.J. 537 (1996).

Id. at 518, 120 S.Ct. at 1057-58.

These comments by the U. S. Supreme Court hardly justify the sweeping statement of
this subsection concerning Congressional authority to "address the conditions of Native
Hawaiians," except insofar as Congress might "address the conditions of Native Hawaiians" in
a context of addressing the conditions of all the citizens of Hawai'i, without regard to race.

It should also be noted that the statutes referred to in this subsection—the Hawaiian
Homes Commission Act (HHCA) and the Hawai'i Admission Act-both speak only of "native
Hawaiians," defined as persons with at least 50% Hawaiian ancestry, not "Native Hawaiians"
as defined in this bill. In Rice v. Cayetano, the U. S. Supreme Court held that the definition of
"native Hawaiian" in the governing statutes of the state's Office of Hawaiian Affairs, which is
essentially identical to the definitions of "native Hawaiian" in the HHCA and the Admission
Act, was racial. Id. at 1056.
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(4) Native Hawaiians have--

(A) an inherent right to autonomy in their internal affairs;

(B) an inherent right of self-determination and self-governance;
(C) the right to reorganize a Native Hawaiian governing entity; and

Comment: The staterents in subsections 3(a)(4)(A) and (B) are true only to the extent that
they are true of all of the citizens of the state of Hawai'i. On the matter of self-determination
and self-governance, see the Comment to Finding (15) above. The statement in 3(a)(4)(C) is
accurate only in the sense that any group of individuals may organize itself for lawful purposes
and establish a body to govern itself. The evident purpose of 3(a)(4)(C), however is to validate
the creation of an organization of Native Hawaiians which Congress can and will recognize as
having a "government-to-government" relationship with the United States. For the reasons set
out earlier in this document (see, e.g., the Comments to Findings (1) and (19)), that is not
constitutionally permissible.

This portion of S. 746 raises several troubling questions.

a. If Native Hawaiians as defined in this bill have true "autonomy in their internal
affairs" and rights of "self-determination,” how may they fairly be limited to a single
governmental entity? The bill clearly contemplates that only "Native Hawaiians" may create
the new entity, and that only one governing entity may be formed. But if the rights of
autonomy and self-determination reside in "Native Hawaiians" defined By race or ancestry,
then logically they should reside in any subset of that group, or even in each individual,
because the only criterion for being "Native Hawaiian" is fully and completely met by each
individual member of the group and by all the members of any subgroup. Thus each group an.
subgroup, or perhaps even each individual, should have the same right to the special solicitudc
of the U.S. Government as any other. Otherwise, the group which first obtains control of the
"Native Hawaiian governing entity” would have the power to exclude the minority not only
from "the government" but, under section 2(6)(B) of the bill, from the very definition of
"Native Hawaiian" itself. If, on the other hand, the bill contemplates that more than one Na:
Hawaiian governing entity could be formed, then it should provide some guidance as to the
mechanism for creating such additional governments and for resolving disputes between or
among these governments which may affect Federal interests.

b. ‘What will become of those who, either by exclusionary action of the majorits
by their own decisions not to participate,'? cease to be citizens of the Native Hawaiian
government after it is formed? Do the "inherent" rights and entitlements.referred to in the
Findings, Definitions and Policy sections of the bill, and the special trust relationship and ot
obligations of the Federal government announced in this bill, cease to exist with respect to
these individuals? It might be inferred that those who elect not to join the new government
still remain "Native Hawaiians” with the special claims upon the Federal government referrc.
to in Sections 3(a)(1) and (2) of the bill, but it is equally reasonable to say that those who do

2 The bill nowhere expressly gives Native Hawaiians as defined in Section 2(6) the right to "opt out” 1
the "governing entity." While such a right might be presumed to exist, it should be clearly set out if thi~
bill becomes law.
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not join the new government lose all claims to Federal "recognition" or benefits since the
"political” relationship which (according to the bill's advocates) keeps Native Hawaiian
preferences from being "racial" would be subsumed in the newly created and recognized entity.

c. What would become of those of Hawaiian ancestry who might fail to meet a
new definition of "Native Hawaiian" enacted under subsection 2(6)(B) of the bil?'> What
would those then-former Native Hawaiians become? Would they retain any rights or claims
either against their former Native Hawaiian government or the United States? As noted above,
once the Native Hawaiian government is formed and recognized, the rights of autonomy and
self-determination would appear to be subsumed in the new entity and would thus pertain only
to those who are citizens of the new entity. If this is not to be the case (which is what
subsections 3(a)(4)(A) and (B) of this bill seem to imply), then the bill should make clear how
persons of Hawaiian ancestry who are excluded from the definition of "Native Hawaiian"
adopted by the governing entity will be treated under the new order. Of course, for the State or
Federal government to extend any rights to such persons by virtue of ancestry alone would
trigger grave constitutional concerns because as noted above, the creation and recognition of a
single "political” entity for Native Hawaiians would make it difficult for those who are "defined
out" of the new governing entity to argue that any rights or claims which do survive are in any
sense political rather than racial.

d. A related question is whether, if the definition of "Native Hawaiian" is changed
by the new Native Hawaiian government, that new definition will carry over to other Federal
and state laws which make special provision for persons of Hawaiian ancestry. Among these
are statutes providing favored treatment with respect to health care (42 U. S. Code 11701 et
seq.), education (25 U. S. Code 3001 et seq.) and repatriation of cultural items including human
remains. If existing or future State and Federal benefits for "Native Hawaiians" are to be
considered truly "political," then the governing political entity's definition should control.
Otherwise, State and Federal statutes extending benefits to persons differently defined as
"native Hawaiian" or "Native Hawaiian" could hardly be justified as creating a "political"
rather than "racial” classification.

The United States could perhaps exercise its "plenary” authority over Indian tribes or
the Secretary's certification authority under subsection 6(b)(2) to limit the power of a majority
to "define out" dissident or undesired citizens of the Native Hawaiian government, but any such
action would very possibly be condemned as interference with the "inherent" rights of
autonomy and self-determination.

(5) the United States shall continue to engage in a process of reconciliation and political
relations with the Native Hawaiian people.

Comment: See Comments to Finding (14) and Policy 3(a)(1) above. The implication that the
United States once had or has "political relations" with "the Native Hawaiian people" is invalid.
During the monarchy, any "political relationship” between the two nations formally existed
between the United States and the monarch in whom, individually, reposed the sovereignty of

3 Such a new definition might, for example, impose a blood quantum requirement.
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the kingdom. For nearly the entire duration of the monarchy, the kingdom's government
included those who were not "Native Hawaiians" as defined in this bill, so if the "political
relations" of the U. S. are construed as those with the kingdom's government, they were
conducted with many subjects of the kingdom who were not "Native Hawaiian.” Following the
conclusion of the monarchy in 1893, the Hawaiian government included many citizens who
were not Native Hawaiians. See the Comment to Finding (13) for a fuller discussion on this
point. Thus there were and are no separate "political relations" with "the Native Hawaiian
people” to be "continued."
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(b) PURPOSE- 1t is the intent of Congress that the purpose of this Act is to provide a process
Jfor the recognition by the United States of the Native Hawaiian governing entity for purposes
of continuing a gover t-to-gover t relationship.

Comment: As noted in the Comment to Finding 13 above, there was no purely "Native
Hawaiian governing entity” during either the time of the Hawalian monarchy, the time of the
Provisional Government and the Republic after the 1893 revolution, or the time following
annexation in 1898. The government of the Hawaiian Islands during the time of the Kingdom
was not restricted to persons of Hawaiian ancestry, and it included many officials of American
and European extraction. There is currently no "Native Hawaiian governing entity" to
recognize. What this bill would do is to create a wholly new entity so as to invest a single one
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of Hawai'i's many racial groups with special governmental power. As noted elsewhere in these
comments, such a course is almost certainly unconstitutional.

SEC. 4. ESTABLISHMENT OF THE UNITED STATES OFFICE FOR NATIVE
HAWAIIAN RELATIONS.

(a) IN GENERAL- There is established within the Office of the Secretary the United States
Office for Native Hawaiian Relations.

(b) DUTIES OF THE OFFICE- The United States Office for Native Hawaiian Relations
shall--

(1) effectnate and coordinate the trust relationship between the Native Hawaiian people and
the United States, and upon the recognition of the Native Hawaiian governing entity by the
United States, between the Native Hawaiian governing entity and the United States through
the Secretary, and with all other Federal agencies;

(2) continue the process of reconciliation with the Native Hawaiian people, and upon the
recognition of the Native Hawaiian governing entity by the United States, continue the
process of reconciliation with the Native Hawaiian governing entity;

(3) fully integrate the principle and practice of meaningful, regular, and appropriate
consultation with the Native Hawaiian governing entity by providing timely notice to, and
consulting with the Native Hawaiian people and the Native Hawaiian governing entity prior
to taking any actions that may have the potential to significantly affect Native Hawaiian
resources, rights, or lands;

(4) consult with the Interagency Coordinating Group, other Federal agencies, and with
relevant agencies of the State of Hawaii on policies, practices, and proposed actions affecting
Native Hawaiian resources, rights, or lands; and

(5) prepare and submit to the C, ittee on Indian Affairs and the Committee on Energy
and Natural Resources of the Senate, and the Committee on Resources of the House of
Representatives an annual report detailing the activities of the Interagency Coordinating
Group that are undertaken with respect to the continuing process of reconciliation and to
effect meaningful c Itation with the Native Hawaiian governing entity and providing
recommendations for any necessary changes to existing Federal statutes or regulations
promulgated under the authority of Federal law.

Comment:  Establishing a Federal office which provides or administers any preferential
treatment for Native Hawaiians as defined in this bill raises the same constitutional issues of
racial segregation and discrimination discussed elsewhere in this paper. Such an office would
be presumptively unconstitutional.

The reference in subsection 4(b)(3) to "consulting with the Native Hawaiian people and
the Native Hawaiian governing entity," and references in subsection 4(b)(2) and (3) to taking
certain actions with "the Native Hawaiian people" and then with the Native Hawaiian
governing entity upon its recognition, enhances the ambiguity of the status of persons of
Hawaiian ancestry who are not citizens of the new government, and perhaps not even "Native
Hawaiians" under a definition adopted in the organic governing document of the new entity. Is
it the intent of the bill that the rights of the "Native Hawaiian people” cease to exist when the
new governing entity is recognized, or will such persons retain some special status even though

37



123

they are not citizens of the new "government"? If persons outside the "recognized”
"government” are given rights by this bill, it will be difficult to argue that such rights are not
based on race rather than a "political” relationship, since the "political” relationship would
arguably have been defined through the recognition of, and subsumed in, the "Native Hawaiian
governing entity."

The section further requires consultation on matters that may "significantly or uniquely
affect Native Hawaiian resources, rights or lands." The bill should define this term, since its
meaning is not obvious.

a. There are currently no lands or other property which could be characterized as
"Native Hawaiian," except perhaps lands or property owned individually by persons of
Hawaiian ancestry. The assets and resources of the State of Hawaii Department of Hawaiian
Home Lands and of the state Office of Hawaiian Affairs are the property of the State of
Hawai'i. They are being applied at the moment for the betterment of native Hawaiians or
Hawaiians, but they are not in any sense the property of all or any Native Hawaiian individuals,
or of native Hawaiians or Native Hawaiians as a group. Cf. Rice v. Cayetano, 528 U.S. 495,
120 S.Ct. 1044 (2000); see also the Comment "Ceded Lands" to Finding 18 above and
authorities cited therein. Although some Hawaiians claim that the ceded lands are the property
or patrimony of "Native Hawaiians," careful legal and historical research shows that these
claims are baseless. Id.

b. The term "Native Hawaiian resources, rights or lands” may be intended to mean
"resources, rights or lands of the Native Hawaiian governing entity," but it could fairly be
construed instead to mean "resources, rights or lands" of any person with a precontact Hawaiian
ancestor. Under the latter interpretation, any action with a significant effect on any property or
right of any "Native Hawaiian"--such as placing a tax lien on a Native Hawaiian's bank
account, condemning a utility right-of-way over a parcel in which a Native Hawaiian has an”
interest, or even placing a Native Hawaiian under arrest--would require prior consultation not
only with the individual affected, but with "the Native Hawaiian people and the Native
Hawaiian governing entity." This would place an extraordinarily heavy burden on the affected
agencies of the municipal, State and Federal governments.

Given these ambiguities, the bill, if enacted at all, should be amended to clearly define
the term "Native Hawaiian resources, rights or lands" and the scope of the consultation
requirement.

SEC. 5. NATIVE HAWAIIAN INTERAGENCY COORDINATING GROUP.

(a) ESTABLISHMENT- In recognition of the fact that Federal programs authorized to
address the conditions of Native Hawaiians are largely administered by Federal agencies
other than the Department of the Interior, there is established an interagency coordinating
group to be known as the 'Native Hawaiian Interagency Coordinating Group’.

(b) COMPOSITION- The Interagency Coordinating Group shall be composed of officials, to
be designated by the President, from--
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(1) each Federal agency that administers Native Hawaiian programs, establishes or
implements policies that affect Native Hawaiians, or whose actions may significantly or
uniquely impact on Native Hawaiian resources, rights, or lands; and

(2) the United States Office for Native Hawaiian Relati tablished under section 4.

(¢) LEAD AGENCY- The Department of the Interior shall serve as the lead agency of the
Interagency Coordinating Group, and meetings of the Interagency Coordinating Group shall
be convened by the lead agency.

Comment: If in fact the Federal programs concerned with Native Hawaiians are
administered "largely" by agencies other than the Department of the Interior, then it would
probably be more efficient to have the agency with the greatest impact on Native Hawaiians
take the lead role in this "group.” Consideration should also be given to the agency whose
activities most broadly affect Native Hawaiians, even if that agency does not administer any
programs addressing the conditions of Native Hawaiians.

Of course, this section of the bill, like the rest, is founded on the "explicit tie to race"
which the U.S. Supreme Court found sufficient, in Rice v. Cayetano, to render the OHA voting
restriction unconstitutional. That same "tie to race” would infect the Interagency Coordinating
Group established by this section of the bill, and would trigger the strict scrutiny standard for
evaluating the constitutionality of the entity itself and any actions it might take. As noted
elsewhere in this paper, strict scrutiny is likely to prove fatal both in fact and in theory to the
racial segregation and racial preferences established by this bill.

(d) DUTIES- The responsibilities of the Interagency Coordinating Group shall be—

(1) the coordination of Federal programs and policies that affect Native Hawaiians or
actions by any agency or agencies of the Federal Government which may significantly or:,
uniquely impact on Native Hawaiian resources, rights, or lands;

(2) to assure that each Federal agency develops a policy on consultation with the Native
Hawaiian people, and upon recognition of the Native Hawaiian governing entity by the
United States, consultation with the Native Hawaiian governing entity; and

(3) to assure the participation of each Federal agency in the development of the report to
Congress authorized in section 4(b)(5).

Comment:  This section of the
bill perpetuates the same ambiguity
discussed in the Comment to
Section 4 above; i.e., the ambiguity
concerning the definition, rights
and prerogatives of "Native
Hawaiians" as distinguished from
"the Native Hawaiian people"
following the recoguition of the
new "governing entity.” This will
surely make the "coordination" and
"consultation" referred to in this
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section impossibly complex, because there is at least one interpretation of this section which
would require consultation and coordination not only with the new entity, but with all those,
within or outside the new entity, who meet the bill's definition of "Native Hawaiian." This
would be an extreme burden on the governmental agencies involved, and the ambiguity should
be resolved so as to avoid that.

SEC. 6. PROCESS FOR THE RECOGNITION OF THE NATIVE HAWAIIAN
GOVERNING ENTITY.

(@) RECOGNITION OF THE NATIVE HAWAIIAN GOVERNING ENTITY- The right of
the Native Hawaiian people to organize for their common welfare and to adopt appropriate
organic governing documents is hereby recognized by the United States.

Comment: On its face, this statement is unobjectionable, since it would apply to any lawful
group which desired to organize for its common welfare and develop its individual charter and
organizational structure. However, to the extent that this statement might imply that Native
Hawaiians, as a racial group, have any "right" to special privileges because of race other than
those which would pass the test of strict scrutiny, Congress' "recognition” of that "right" is, for
the reasons stated throughout this document, inappropriate.

(b) PROCESS FOR RECOGNITION-

(1) SUBMITTAL OF ORGANIC GOVERNING DOCUMENTS- Following the organization
of the Native Hawaiian governing entity, the adoption of organic governing documents, and
the election of officers of the Native Hawaiian governing entity, the duly elected officers of
the Native Hawaiian governing entity shall submit the organic governing documents of the
Native Hawaiian governing entity to the Secretary.

(2) CERTIFICATIONS-

(A) IN GENERAL- Within 90 days of the date that the duly elected officers of the Native
Hawaiian governing entity submit the organic governing documents to the Secretary, the
Secretary shall certify that the organic governing documents-- :

(i) establish the criteria for citizenship in the Native Hawaiian governing entity;

(ii) were adopted by a majority vote of the citizens of the Native Hawaiian governing entity;
(iii) provide for the exercise of governmental authorities by the Native Hawaiian governing
entity;

(iv) provide for the Native Hawaiian governing entity to negotiate with Federal, State, and
local governments, and other entities;

(v) prevent the sale, disposition, lease, or encumbrance of lands, interests in lands, or other
assets of the Native Hawaiian governing entity without the consent of the Native Hawaiian
governing entity;

(vi) provide for the protection of the civil rights of the citizens of the Native Hawaiian
governing entity and all persons subject to the authority of the Native Hawaiian governing
entity, and ensure that the Native Hawaiian governing entity exercises its authority
consistent with the requirements of section 202 of the Act of April 11, 1968 (25 U.S.C. 1302);
and
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(vii) are consistent with applicable Federal law and the special trust relationship between the
United States and the indigenous native people of the United States.

(B) BY THE SECRETARY- Within 90 days of the date that the duly elected officers of the
Native Hawaiian governing entity submit the organic governing documents to the Secretary,
the Secretary shall certify that the State of Hawaii supports the recognition of the Native
Hawaiian governing entity by the United States as evidenced by a resolution or act of the
Hawaii State legislature.

(C) RESUBMISSION IN CASE OF NONCOMPLIANCE WITH FEDERAL LAW-

(i) RESUBMISSION BY THE SECRETARY- If the Secretary determines that the organic
governing documents, or any part thereof, are not consistent with applicable Federal law, the
Secretary shall resubmit the organic governing documents to the duly elected officers of the
Native Hawaiian governing entity along with a justification for each of the Secretary's
findings as to why the provisions are not consistent with such law.

(ii) AMENDMENT AND RESUBMISSION BY THE NATIVE HAWAIIAN GOVERNING
ENTITY- If the organic governing documents are resubmitted to the duly elected officers of
the Native Hawaiian governing entity by the Secretary under clause (i), the duly elected
officers of the Native Hawaiian governing entity shall--

(I) amend the organic governing documents to ensure that the documents comply with
applicable Federal law; and

(ID) resubmit the amended organic governing documents to the Secretary for certification in
accordance with the requirements of this paragraph.

(D) CERTIFICATIONS DEEMED MADE- The certificati thorized in subparagraph
(B) shall be deemed to have been made if the Secretary has not acted within 90 days of the
date that the duly elected officers of the Native Hawaiian governing entity have submitted the
organic governing documents of the Native Hawaiian governing entity to the Secretary.

(3) FEDERAL RECOGNITION- Nowwithstanding any other provision of law, upon the
election of the officers of the Native Hawaiian governing entity and the certifications by the
Secretary required under paragraph (1), the United States hereby extends Federal
recognition to the Native Hawaiian governing entity as the representative governing body of
the Native Hawaiian people.

Comment. There is an ambiguity with respect to Section 6(b)(2)(D)'s provision for
"deemed made" Dol certifications. It would appear that the certifications referred to are those
described in Section 6(b)(2)(A) rather than that of Section 6(b)(2)(B). The corresponding
section of H.R. 617 refers to "subparagraph (A)" rather than "subparagraph (B)." In any case,
such a "deemed certification” in default of an affirmative Dol approval of the Native Hawaiian
governing entity's organic documents (which, among other things, will define the governmental
powers of the entity; the protection of the civil rights of its members, and.the criteria for
citizenship in the entity) could result in much mischief if these documents purport to commit
the United States to a relationship which is unreasonably burdensome or which is not in fact
consistent with law. If the bill appears likely to pass, it should be amended to remove this
"default" approval. It would also be wise, in view of the bill's requirements for Federal agency
consultation with the new entity, for all Federal agencies to be afforded an opportunity to
comment on the organic documents so that potential conflicts and difficulties could be
ascertained and resolved before the documents are approved.
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“This section, of course, shares the same constitutional infirmity as the rest of the bill,
and it ignores the interest of the rest of the citizens of Hawai'i in the creation of this new
"governing etitity" within the state's sovereign borders.

SEC. 7. AUTHORIZATION OF APPROPRIA TIONS.

Comment: No comment is provided on Section 7 of the bill.

SEC. 8. REAFFIRMATION OF DELEGATION OF FEDERAL AUTHORITY;
NEGOTIATIONS.

(a) REAFFIRMATION- The delegation by the United States of authority to the State of
Hawaii to address the conditions of the indigenous, native people of Hawaii contained in the
Act entitled "An Act to provide for the admission of the State of Hawaii into the Union’
approved March 18, 1959 (Public Law 86-3; 73 Stat. 5) is hereby reaffirmed.

Comment: As noted in the Comments to Findings 8 through 10 and 21, if there were any
delegation of authority to the State of Hawai'i in the cited statute, it concerned only "native
Hawaiians" of 50% or greater Hawaiian "blood," not "Native Hawaiians" as defined in this bill.
Under Rice v. Cayetano, 528 U.S. 495, 120 S.Ct. 1044 (2000), the constitutionality of any such
delegation, like the constitutionality of all Congressional acts singling out either the racial
group of "Native Hawaiians" or the racial group of "native Hawaiians" for special treatment,
would appear to be subject to the standards of strict scrutiny, which this statute almost certainly
cannot meet. ‘

(b) NEGOTIATIONS- Upon the Federal recognition of the Native Hawaiian governing
entity by the United States, the United States is authorized to negotiate and enter into an
agreement with the State of Hawaii and the Native Hawaiian governing entity regarding the
transfer-of lands, resources, and assets dedicated to Native Hawaiian use to the Native
Hawaiian governing entity. Nothing in this Act is intended to serve as a settlement of any
claims against the United States.

Comment: If the term "land, resources, and assets dedicated to Native Hawaiian use" refers to
property of the State of Hawai'i"®, then the bill should expressly recognize that such property
belongs to all the citizens of Hawai'i, and that the ceded lands are subject to a special trust
obligation for all the state's citizens which originated in the Newlands Resolution (30 Stat. 750,
July 7, 1898) by which Hawai'i was annexed to the United States, which was acknowledged in
section 73 of the Hawai'i Organic Act (31 Stat. 141, April 30, 1900) and which, in somewhat
different form, was confirmed in section 5 of the Hawai'i Admission Act (Public Law 86-3,
March 18, 1959). Any diversion of such land from the trust to the "Native Hawaiian governing

" This term could be read as applying to such private trusts as the $2 billion Estate of Bernice Pauahi
Bishop which supports the Kamehameha Schools for the education of children of Hawaiian ancestry. It
could also be read to apply to land currently owned by individual Native Hawaiians. The statute, if
enacted, should be modified to remove this ambiguity.
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entity,” or indeed any transfer of State resources, would require the consent of the State (which
should not be assumed) and in all probability the payment of just compensation to the State for
the property involved.

It might logically be assumed that this provision is intended to refer to the Hawaiian
home lands or to the ceded lands in general. As written, however, this provision does not
encompass either of these categories of state land.

a. S. 746 does not repeal or preempt the HHCA or those portions of the Admission
Act which pertain to the HHCA, so the HHCA (including its restrictions on eligibility for a
Hawaiian homestead) would presumably remain in effect for such current and possible future
beneficiaries as may wish to remain with the program. The Hawaiian home lands are available
under the HHCA only to those with 50% or greater blood quantum, so they are not, and cannot
be, "dedicated to Native Hawaiian use" because most "Native Hawaiians" as defined in this bill
do not have the requisite blood quantum to qualify. If the Hawatian home lands program
should terminate or be found unconstitutional, the lands, which are all impressed with an
express trust under the Newlands Resolution and the Admission Act for all the state's citizens,
would remain in the ownership of the State of Hawai'i and would be available for one of the
other enumerated trust applications, so any divestiture would have to be consistent with the
trust limitations. Supporting a "Native Hawaiian governing entity" independent of the State of
Hawai'i is not within any of the permissible uses of trust resources.

b. The remainder of the ceded lands are definitely not "dedicated to Native
Hawaiian use.""”® Neither the Newlands Resolution nor the Organic Act nor the Admission Act

¥ The Island of Kaho'olawe is not an exception to this. There is a popular belief that this former
military bombing range is now "for Native Hawaiians," but this is not what the law provides. This
island was returned from the Federal government to the state by deed dated May 7, 1994 pursuant to
Title X of Public Law 103-139. Neither the statute nor the deed imposed a requirement that the island
be in any way "dedicated to Native Hawaiian use.” The State of Hawai'i in HRS section 6K-9, in
anticipation of the Federal transfer, stipulated that "[uJpon its return to the State, the resources and
waters of Kaho'olawe shall be held in trust as part of the public land trust; provided that the State shall
transfer management and control of the island and its waters to the sovereign native Hawaiian entity
upotl its recognition by the United States and the State of Hawaii.” At that time there was no "sovereign
native Hawaiian entity” and there has been none since that time. HRS section 6K-3 provides that the
island shall be used "solely and exclusively” for (1) preservation and practice of all rights customarily
and traditionally exercised by native Hawaiians for cultural, spiritual, and subsistence purposes; (2)
preservation and protection of its archaeological, historical, and environmental resources; (3)
rehabilitation, revegetation, habitat restoration, and preservation; and (4) education, Only one of these
uses even mentions persons of Hawailan extraction, and the use of an initial lower-case "n" in the term
"pative Hawaiian" implies (perhaps inadvertently) that oaly those with 50% Hawaiian "blood” are
referred to. In any case, the statute does not limit the "practice” of these "rights” to "Native Hawaiians”
or even to "native Hawaiians.” There is no requirement that the educational use of the island be limited
to "Native Hawaiians" as defined in 8. 746. Indeed. since the Commission designated by HRS chapter
6K to administer the island is a state agency established by state statute, Rice v, Cayetano, 528 U.S. 495
{2000) would indicate that any preference or special treatment for "native Hawaiians" (or for "Native
Hawaiians” as defined in S. 746) would be vulnerable to constitutional challenge. Thus Kaho'olawe
would not fall within the provisions of this subsection.
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makes any reference to "Native Hawaiians" as defined in this bill. Under State law (HRS
section 10-13.5), OHA receives 20% of the revenues from certain of the ceded lands, but this is
a self-inflicted and revocable undertaking on the State's part and extends only to funds, not to
land as such.'® For the reasons set out in the preceding paragraph, the statutory ceded lands
trust presents a formidable obstacle to any uncompensated "transfer" of any of those lands to
any party including a "Native Hawatian governing entity."

c. Any action by the state to "dedicate" state property "to Native Hawaiian use,"
either in the past or before passage of this act would, in light of Rice v. Cayetano, 528 U.S. 495
(2000) be open to challenge as an unconstitutional race-conscious measure. Thus even if there
is currently state land which is apparently "dedicated to Native Hawaiian use," it should not be
assumed that such a dedication would be legally valid.

Resourcing the new "government." The question of resources for the new
"government” holds great promise of destroying that "governing entity" even if this bill
survives constitutional challenge. If the "governing entity" is ever to be anything more than a
welfare client of the United States—a true "domestic dependent nation" in the fullest and most
demeaning sense—it will need resources. Before Congress passes this measure, both the
Congress and the people of the State of Hawai'i must have a clear picture of the sources and
uses of funds for this "nation,” and an assurance that the "governing entity" will not simply
become a public charge. Without an independent and honorable income—not "welfare" from
either the Federal or the State government—the "governing entity" will be nothing more than a
public cancer.

Yet there is no easy source of revenue for this new entity other than the United States
Treasury. The new government could tax its own citizens, but such a course may be
controversial if the property and income of those citizens is also taxable by the State of Haw::
which could well be the case if the citizens of the "Native Hawaiian governing entity" are al-.:
citizens and residents of the State of Hawai'i. See Oklahoma Tax Comm. v. Chickasaw Nat:. -
515 U.S. 450 (1995). As last August's joint Senate Committee on Indian Affairs/House
Committee on Resources hearings in Honolulu made clear, Hawaiians are already deeply
divided over the bill and many are passionately opposed to it. That opposition can only
become more widespread as it becomes clear that "sovereignty" is not free.

Indeed, when it is known that the new "government” will have to look to its own
citizens for resources, those citizens may ask what equivalent benefits will accrue from their
new sovereign status. Some may feel that a privileged political relationship with the United
States should bring some immediate and tangible reward. Yet this bill offers no Federal
resources either to the new "governing entity"” or to its citizens, and Section 9(b) of the bill
expressly denies to Native Hawaiians any benefits available through the Bureau of Indian
Affairs.

'S OHA, of course, is not terminated by this legislation and may, in the unlikely event that constitutior...:
objections can be overcome, have a continuing role to promote the "betterment" of at least those persc:
of Hawaiian ancestry who choose not to join the Native Hawaiian government. OHA may well decide
that its fiduciary responsibilities require it to oppose the uncompensated transfer of any ceded lands
which represent a possible source of revenue.
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It is hardly fair to ask Congress, or the citizens of the State of Hawai'i who must live
with this new entity, to support this bill until these fundamental questions are addressed: What
exactly will the "governing entity” be? Which governmental functions will it carry out for its
citizens, and which will be left for the State of Hawai'i and the United States? Since it has no
valid claim to the ceded lands or other property of the State of Hawai'i or the Federal
government, what will be its territory (if any) and how will that territory be acquired? What
will be its resource base? Will it look to the Federal government for support in the future, and
if so, for how long and to what extent will that support be granted?

Other questions come to mind. Throughout the state, persons of Hawaiian ancestry live
and work side by side with the rest of the state's citizens. Will Hawaiian businesses have tax
exemptions or other immunities not shared by the non-Hawaiian businesses next door or across
the street? If so, how likely is that to promote "reconciliation” and harmony? And what will be
the status of the "governing entity" and of persons of Hawaiian ancestry (whether or not
citizens of the "governing entity") in other states? Will the entity or its citizens be able to claim
the immunities of the "governing entity" outside Hawai'i? What authority, if any, will this new
entity have in foreign relations?

Leaving these questions to be resolved between the new entity and the Department of
the Interior ignores the reality that all the citizens of the State of Hawai'i and the nation will be
profoundly affected by the answers. These citizens have had little opportunity either to be
informed or to be heard, and the voices of opposition at last August's hearing were somehow
lost in transmission to Washington. That should not happen again in this session.

Ultimately, the bill will fail to achieve the "reconciliation" which Senator Akaka seeks.
This bill offers nothing to people of Hawaiian ancestry but disharmony, discontent and
disappointment. If Hawai'{'s political history is any guide, we can expect disputes among

) ethnic Hawaiians as factions form

and fight among themselves for
control of, or recognition as, the
single "governing entity." There will
be disputes between Hawaiian groups
and the Federal government as those
who see no future in the first-
recognized "governing entity"
demand separate recognition for an
entity of their own. There will be
disputes between one or more of
these entities and the State of Hawat'i
over the questions of resources,
jurisdiction, taxation and all the other
issues presented when two
sovereignties must occupy the same
physical space. There will be
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disputes between the entity and its "citizens" as these citizens discover few benefits and many
disappointments in "sovereignty.”

Underlying all these disputes will be the issue of constitutionality, an issue almost
certain to be resolved in a way that dashes the hopes of the Native Hawaiians who placed their
faith in this bill and in Congress’ implied assurance that this time, segregation will work.

After all these disputes have run their course, what will persons of Hawaiian ancestry
have achieved? Even if the bill survives constitutional challenges, our national experience with
racial and political segregation, like that of the rest of the world, demonstrates that no good
comes from such things; that the advantages to the dominant race or class, if any, are transitory,
and that such segregation plants seeds of hatred that flourish generations after the inevitable
abolition of the formal structures of separateness. If the bill is declared unconstitutional,
Hawaiians will have one more "broken promise" to add to the litany of irremediable grievances.
Whatever the outcome, those who put their hopes on this bill, along with the other citizens of
the State of Hawai'i and perhaps of other states where Hawaiians reside, will have enduring
scars.

At the conclusion of its opinion in Rice v. Cayetano, the Court stated:

When the culture and way of life of a people are all but engulfed by a history
beyond their control, their sense of loss may extend down through generations,
and their dismay may be shared by many members of the larger community. As
the State of Hawai'i attempts to address these realities, it must, as always, seek
the political consensus that begins with a sense of shared purpose. One of the
necessary beginning points is this principle: The Constitution of the United
States, too, has become the heritage of all the citizens of Hawai'i.

S. 746 turns away from the Constitution, back to the discredited poﬁtics of race and
ancestry. Congress should not take this path.

SEC. 9. APPLICABILITY OF CERTAIN FEDERAL LAWS.
SEC. 10. SEVERABILITY.

Comment: No comments are provided on these sections of the bill.
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Conclusion

S. 746 should not become law. It won't work. There is no need for it. Itis almost
certainly unconstitutional. It is replete with ambiguity and uncertainty. It perpetuates
inaccurate and divisive views of history and law. Vital questions about its effects remain
unanswered. It sets a dangerous precedent for other non-tribal entities elsewhere in the
country.

And it is morally, politically and socially wrong. Its basic premise is that race and
ancestry are valid grounds for the permanent political and social segregation of American
citizens. By law, it divides forever not only the people of Hawai'i, but the people of the United
States, on grounds which the U. S. Supreme Court has termed "odious to a free people."

We have known such divisions before, in this country and elsewhere, and we have seen
their brutal and corrosive effects. Have we not learned from that?

PAUL M. SULLIVAN
September 2001

37210
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TO DWELL ON THE EARTH IN UNITY:
Rice, Arakaki,
AND THE GROWTH OF
CITIZENSHIP AND VOTING RIGHTS IN
HAWATI'I

by PATRICK W. HANIFIN'

“God hath made of one blood all nations of men to dwell on the earth in unity.” Thus began the first
Constitution of the Kingdom of Hawai'i in 1840.” As reflected in these words, Hawai'i has a long tra-
dition of political inclusion: of including as citizens all people born on the “aina,’ no matter where their
families came from; and of including as voters a growing proportion of those who dwell in Hawai'i.
When Hawal'i was an independent country, everyone born in Hawai'i (except children of foreign diplo-
mats) was a citizen.! The government of the Kingdom of Hawai'i actively encouraged immigration
and offered immigrants easy naturalization and full political rights. Race and ethnicity did not matter.

Current proposals to create a racially exclusive government or agency for ethnic Hawaiians® alone
contradict Hawai'1’s historical tradition. In 1978, in a departure from Hawai'i’s long tradition of inclu-
sion, a state agency, the Office of Hawaiian Affairs (“OHA”) was created with voting and office-holding
restricted to ethnic Hawailans.® The United States Supreme Court, in Rice v. Capetano,” and the federal
District Court, in Arakaki v. State,® recently drew Hawall back to the Hawailan tradition of inclusion, as
well as to the American constitutional principle of cqual protection, by striking down that racial dis-

' Patrick W. Hanifin received his bachelor’s degree in government from the University of Notre Dame in 1977; his law
degree from Harvard in 1980; and a Masters in Public Policy from Harvard’s John . Kennedy School of Government in
1986. He is a partner in Im Hanifin Parsons, LLC.

2 Hawai'i Constitution of 1840, Preamble, in LYDECKER, ROs 1R OF LEGISLATURES OF Hawar't, 1842-1918 (hereinafter
“LYDECKER") at 8 (1918) (emphasis added). This provision was tirst cnacted as the opening of the Declaration of Rights

of 1839, Hawai'i’s first bill of rights. It paraphrases Acts, 17 2121 in the King James Version of the Bible.

* Le. the land of Hawai'i. M.K. PUKUT AND S.H. ELBERT, Haw vitax DICTIONARY, 11 (1986).

+ “Citizen” is used here in the broad sense of a member of a puiucal community, owing allegiance to that community.
See BLACK’S LAw DICTIONARY 237(7th ed., 1999). The word cun alwo be used in a narrower sense in which it refers 1o a

member of a political community that has a republican form of government. In this narrower sense, it can be said that
republics have “citizens,” menarchies have “subjects,” and tribes have “members.” This article will refer to citizens of the

United States and the Republic of Hawaii and to subjects of ihe Kingdom of Hawaii and the United Kingdom.
“Citizenship” will be used in the broad sense signifving the status of’ a member of a political community.
* The term “ethnic Hawaiian” is used to refer to any person who can trace his ancestry back to one or more persons who

inhabited Hawai'i in 1778, before the first Europeans arrived. See Haw. Rev. Stat. § 10-2, defining “Hawaiian” as “any
descendant of the aboriginal peoples inhabiting the Hawaiian Islands which exercised sovereignty and subsisted in the
Hawaiian [slands in 1778 and which peoples thereafter have continued to reside in Hawai’i” As discussed in part V
below, there are numerous competing proposals that would variously give cthnic Hawaiians exclusive control of all or part
of the government of Hawai'i, and all or part of the public land of Hawai'i.

¢ Hawai'i State Constitution Art. XII, §§ 5, 6, enacted in 1978.

T 528 US. 495, 120 S.Ct. 1044, 145 L.Ed. 2d 1067 (2000).

* Haw. No. CV-00-00514 HG-BMK (September 19, 2000). The author of this article was one of the attorneys repre-
senting the Plaintffs in drakaekz.
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crimination.  Opponents of Rice have responded with proposals for racial separatism in the name of
“recognizing” or.“restoring” a race-based Hawailan nation.” However, a racially exclusive government
would not be a revival of the Kingdom of Hawai'i. On the contrary, the successors to the Kingdom, a
polity with a multi-racial citizen body, are the multi-racial State of Hawai'i and United States of
America.

This article surveys the historical development of the Hawaiian tradition of political inclusiveness
and draws some implications for the current debate concerning proposals to create a government exclu-
sively for ethnic Hawaiians. The rule that cveryone born in Hawai'i is a citizen derives both from the
Anglo-American common law and from traditional Hawaiian custom. Voting rights expanded as the
Kingdom of Hawai'i developed from an absolute monarchy to a constitutional monarchy. However,
coups by contending factions sometimes succeeded in reducing the electorate to those likely to support
the regime in power. The period of coups ended and voting rights expanded when the United States
annexed Hawai'i and extended American citizenship and constitutional rights to the citizens of
Hawai'i. This article discusses the application of the federal constitutional right to vote to OHA in Rice
v. Cayetano, and Arakaki v. Siate of Hawai'i, which voided the first laws in the history of Hawai'i that
restricted voting and candidacy to a single ethnic group. The final section of this article analyzes pro-
posals to revive racially exclusive government by manufacturing an Indian tribe and argues that such
government would contradict both the Hawaiian tradition of inclusion and the American Constitution.

1. THE COMMON LAW RULE: CITIZENSHIP BY PLACE OF BIRTH

Hawai'i, when it was independent, followed the Anglo-American common law rule of “jus sl
everyone born in the country and subject to its jurisdiction is a citizen."

The common law rule traces back to the Norman Conquest of England in 1066. When William
of Normandy made himself William the Conqueror of England, he insisted that everyone in England
was his subject and owed loyalty directly to him as the King. To be the King’s loyal subject, a person
necessarily had to be the King’s legal subject. Hence, the rule developed at common law that almost
everyone born in England was a subject of the King."" The exceptions were children of foreign diplo-
mats and occupying armies.” Under the common law. a child born outside England was not an English
subject, even if his parents were English subjects." However, Parliament passed statutes that made most
such children subjects.’

The English common law rule lasted through the 19th century as Britain built an empire that cir-
cled the globe and that was largely populated by pcople who were not of English ancestry. Under
British law, anyone born in the Empire was a British subjcct and any British subject living in a parlia-
mentary constituency (i.e. in the British Isles) could votc if he mét the voter requirements (being male,
satisfying property qualifications, if any, etc.). For instance, an Indian who moved from Calcutta to
London had the same rights as a British subject born in London.”

¢ E.g United States Senate Bill No. 2899, iniroduced in 106th Congress, 2d Session, in July 2000 and Senate Bills 81 and
746 in the 107th Congress; see U.S. Senate Committee Report [06-424. These bills are discussed in Part V below.

0 GORDON, MAILMAN & YALE-LOEHR, IMMIGRATION Law AND PROCEDURE, § 92.04(3] (1999).

1 BLACKSTONE, COMMENTARIES ON THE Laws OF ENGLAND, Bk. I, Chapter 10 *366-*374 (1763); United States v. Wong Kim
Ak, 169 U.S. 649, 635 (1898); INMIGRATION Law AND PROCEDURE. § 92.03(a).

2 See Wong Kim Ark, 169 US. at 655 {discussing English common law rule).

" BLACKSTONE at *373.

"4 Ser Wong Kim Ark, 169 U.S. at 668-671(discussing English statutes; BLACKSTONE at *373 (discussing English statutes).
 Dicey, THE Law OF THE CONSTITUTION, p. fiv n. 43 (1982 reprint of 1914 edition).
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The English common law rule was adopted in the United States as part of the American common
law, with royal “subjects” becoming republican “citizens.”® In 1836, in Dred Scott v. Sanford,” the
Supreme Court invented an exception to the common law: the Court barred blacks from citizenship,
even if they were born free in the United States. That decision was widely condemned in the North
and helped spark the Civil War. After the North won the Civil War, the Fourteenth Amendment over-
ruled Dred Scott by constitutionalizing the common law rule that, “[a]ll persons born or naturalized in
the United States and subject to the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside.”*®

Applying the Fourteenth Amendment in light of the long history of common law rule of citizen-
ship by birth, the United States Supreme Court held in United States v. Wong Kim Ark" that children born
in the United States are native-born American citizens, even if their parents are aliens who are not eli-
gible for citizenship. “The Fourteenth Amendment affirms the ancient and fundamental rule of citi-
zenship by birth within the territory, in the allegiance and under the protection of the country, includ-

»20

ing all children here born of resident aliens . . . of whatever race or color.
II. THE KINGDOM OF HAWAT']
A. Hawaiian Custom

Before contact with the outside world, Hawaiian custom was in accord with the rule that all people
living in a kingdom were subjects of the king, no matter where they had come from. Asin England, a
person became a subject either by being born on land that was within the kingdom’s territory or by
pledging his loyalty to the king.

When, in 1778, Captain James Cook became the first European to reach Hawai'i, it was divided
into four kingdoms.” The aristocratic ali'i” and their retainers moved freely among these kingdoms, tak-
ing the best jobs they could find from whichever king or high-ranking ali'i that would hire them.” The
maka’ainana (the commoners) generally remained on the land where they were born but they, too, had

" United States v. Wong Kim Ark, 169 U.S. at 658; IMMIGRATION Law AND PROCEDURE, § 92.03[b]. The Constitution gives
Congress the power to enact uniform rules for naturalization. U.S. Constitution, Art. I, sec 8, clause 4.

" 60 US. 393, 19 How. 393 (1856).

"® U.S. Constitution, Fourteenth Amendment, § 1.

'# 169 U.S. 649 (1898).

® Jd, 169 US. at 693.

21 R.S. KUYKENDALL, THE HAWAIIAN KINGDOM (hereinafter “HawaniaN KincDox™) 30 (1938). The four contending
kingdoms were based on the islands of (1) Hawai'i; (2) Maui and surrounding islands; (3) Oahu; and (4) Kauai and Nithau.
Captain Cook was a British Royal Navy officer who led an expedition on orders of the British Admiralty to explore the
Pacific and to report back on what he found. He was killed in a brawl during his second visit to Hawai'i in 1779, His
crew returned to Britain and reported the existence of Hawai'i to the Admiralty and the world.

# The “ali'i” were the traditional Hawaiian chiefs, i.e. the hereditary aristocracy. They claimed the right to govern the
commoners based on their alleged descent from the gods. | KUYKENDALL, Hawanan KiNGDOM at 8; M. BECKWITH,
Hawanan MYTHOLOGY 376-77 (1940). Some ali'i (including the family of Kamehameha the Great, founder of the uni-
fied Kingdom of Hawai'i) claimed descent from relatively recent immigrants from the magical land of “Kahiki” (a
mythologized Tahiti} who had introduced new religious beliefs and had taken power from earlier lines of ali'i, M. SAHLINS,
HISTORICAL METAPHORS AND MYTHICAL REALTIES 9-12, 24 (“usurpation . . . was the very principle of political legitima-
cy in the Hawaiian system”) (1981); V. VALERI, KINGSHIP AND SACRIFICE: RITUAL AND SOCIETY IN ANCIENT Hawall, 8-
9, 143 (1985); BECKWITH, HAWAILAN MYTHOLOGY 369-73; M. BEckwITH, THE KUMULIPO 141 (1972).

# MALO, HAWALIAN ANTIQUITIES 58-39, 61, 65 (1951 reprint of 1898 ed.). This tradition was an ancient precedent for
the Kingdom of Hawai'i’s practice of advancing some immigrants to prominent political positions.
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the right to move about in search of better economic conditions.” “Maka’ainana” literally means “peo-
ple who attend the land.”® The maka'ainana were generally “kama'aina,” i.e. persons who were born
in the area where they dwelled.”

The king expected the people who tended the land that he governed, whether born there or immi-
grants, to be his loyal subjects and to follow the rules that he laid down. When a king extended his king-
dom by conquering an area from another king, the maka’ainana living on the conquered land became
subjects of the conqueror. King Kamehameha I, like William the Conqueror, was a feudal overlord who
demanded loyal obedience from all the subjects that he had conquered in his rise to unchallenged power
over Hawai'i, wherever they had been born.”” He rewarded his loyal followers with grants of land pop-
ulated by peasants who paid rents and taxes. In return, his ali'i followers were obliged to support him
in his wars and pass on to him as much as he demanded of the profits of peasant labor.

Kamehameha also hired immigrant European and American advisors, such as John Young and
Isaac Davis, to help him conquer and govern the islands. Although there was as yet no written law of
citizenship, Kamehameha made his advisors prominent members of the political community. He

28

rewarded them with ali'i status and prominent government positions.” For instance, Kamehameha
made Young the governor of the island of Hawaii and made Oliver Holmes governor of Oahu.”

B. The Common Law Rule of Jus Soli Adopted in Hawai'i

In the mid-nineteenth century, the king and subjects of the Kingdom of Hawai'i transformed the
feudal monarchy of Kamehameha I into a constitutional monarchy based on ideas of law and democ-

* HANDY & HANDY, NATIVE PLANTERS IN OLD HAwalt 288 (1972); CHINEN, THE GREAT MAHELE 5-6 {1958) MACKENZIE,
INATIVE HAWAIIAN RIGHTS HANDBOOK 4 (1991).

» PUKUI AND ELBERT, HAWAIIAN DICTIONARY, 224,

% 4. at 124. “Kama'aina” literally means child of the land. /4. In common parlance, it is extended to refer to all long-
time residents of the land. Testimony of such long-time residents can be used to prove custom and usage of an area. State
v. Hanapi, 89 Haw. 177, 187 n. 12, 970 P.2d 485, 486 n. 12 {(1998); Application of Ashford, 50 Haw. 314, 316, 440 P.2d 76,
79 rek’g denied, 50 Haw. 452, 440 P.2d 76 (1968); /n re Boundaries of Pulehunui, 4 Haw. 239 (1879).

? Kamehameha I, sometimes called Kamehameha the Great, founded the Kingdom of Hawai'i by conquest. He was
the cousin of the king of the Island of Hawai'i and led a successful revolt, making himself king of that island. Moving
quickly to acquire guns, western ships and advisors, he disrupted the balance of power among the four kingdoms and suc-
cessfully invaded the kingdoms of Maui and Oahu. Repeated threats of invasion persuaded the king of Kaua'i to
acknowledge Kamehameha as overlord of Kaua'i. | KUYKENDALL, HaWAILAN KINGDOM at 29-60. Kamehameha the
Great founded a dynasty and was succeeded by four kings of the same name: his sons Kamehameha II and Kamehameha
1IL; and his grandsons Kamehameha IV and Kamehameha V.

# CHINEN, THE GREAT MAHELE 3-6 (1938); Principles Adopted by the Board of Commissioners to Quiet Land Titles, in
their Adjudication of Claims Presented to Them, Laws 1848, p. 81, reprinted in R L.H. 1925, Vol. 11, p. 2124 (describ-
ing feudal land tenure system and explaining that all tenants, whether native or foreign, owned obedience to the king); In
re Estate of His Majesty Kamehameha IV, 2 Haw. 715, 718-719 (1864} (describing feudal system). See generally MaLo,
HAWAIIAN ANTIQUITIES 52-64, 187-204 (discussing the pre-contact system of government); 1 KUYKENDALL, HAWAIAN
KINGDOM at 9-10, 269-70 (same). The pre-contact Hawaiian political economy cannot be distinguished from feudalism
on the ground that the maka ainana were not serfs bound to the land, compare M. MACKENZIE, NATIVE HawatlaN RIGHTS
HANDBOOK at 4. Many medieval European peasants were not serfs either. See H,J. BERMAN, Law AND REVOLUTION: THE
FORMATION OF THE WESTERN LEGAL TRADITION 317 (1983) (a third to a half of the medieval peasants were not serfs).
To compare the pre-contact Hawaiian system with the wide variety of medieval European customs and legal systems that
fall under the label “feudal”, see id. at 295-332; M. BLocH, ! and 2 FEUDAL SOCIETY (1961); FW. MAITLAND, THE
CONSTITUTIONAL HISTORY OF ENGLAND, 23-39, 141-64 (1963 reprint of 1908 ed.).

» | KUYKENDALL, HAwANAN KINGDOM at 25. Young married an ali'i who was the niece of Kamehameha I; his son John
Young I, also known as Keoni Ana, became minister of the interior and premier of the Kingdom in the 1840s and his
granddaughter Emma became Queen as the wife of Kamehameha IV, 1 KUYKENDALL, HAwAIAN KINGDOM at 263; 2
KUYKENDALL, HawalaN KiNGDoOM at 78, 83.

* ] KUYKENDALL, HawatlaN KINGDOM at 54.
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racy inspired by England and America. With the cooperation of the king and his ali"i advisors, the new
court systern was designed and managed by American lawyers such as John Ricord and William Lee,
who had been trained in the common law.* An early statute expressly authorized the courts to apply
common-aw rules,” and the judges, most of them trained in America and England, typically did so.
Like the courts of every common law jurisdiction, the courts of Hawai'i adapted the common law to
local conditions.

The common law rule that everyone born in a country and subject to its jurisdiction is a subject
accorded with the Hawaiian tradition and was readily adopted as part of the new Hawaiian legal sys-
tem. An early statute, I Statute Laws of Kamehameha II1, § III, expressly enacted the common law
rule:

All persons born within the jurisdiction of this kingdom, whether of alien foreigners, of nat-
uralized or of native parents, and all persons born abroad of a parent native of this kingdom,
and afterwards coming to reside in this kingdom, shall be deemed to owe native allegiance to
His Majesty. All such persons shall be amenable to the laws of this kingdom as native sub-
jects.®

In 1850, H.W. Whitney, born in Hawaii of foreign parents, asked the Minister of the Interior, John
Young II, about his status. The question was referred to Asher B. Bates, legal adviser to the
Government, who replied that, “not only the Hawailan Statutes but the Law of Nations, grant to an
individual born under the Sovereignty of this Kingdom, an inalienable right, to all of the rights and
privileges of a subject.”

In 1856, the Kingdom’s Supreme Court decided Naone v. Thurston,” recognizing that persons born
in Hawai'i of foreign parents were Hawaiian subjects. The defendant Asa Thurston challenged a law
that required foreigners to pay 85 extra a year to cducate their children in English language schools.
The court's statement of the facts shows that the junior Thurstons, born in Hawai'i, were subjects of
the Kingdom by birth.®® This may have been the first equal protection case in Hawai'i's history.
Thurston lost for two reasons. First, there was no equal protection clause in the 1852 Constitution.”
Second, the Supreme Court believed that the law advantaged, rather than disadvantaged Hawaiian-
born children of foreigners because it gave them a better education than children in the Hawaiian lan-
guage schools and “a better style of education must . . . cost a better price.””® The court quoted the leg-
islative preamble to the challenged statute, which explained that the reason for the special education was

| KUYKENDALL, HAWAIIAN KINGDOM, at 236-37, 241-43; Silverman, fmposition of a Western Judicial System in the Hawatian
Monarchy, 16 THE HawallaN J. oF HISTORY, 48, 56-61 (1982).

* Third Act of Kamehameha III, An Act to Organize the Judiciary Department of the Hawaiian Islands, ch. 1, § IV
(September 7, 1847). See Hawaii v. Mankichi, 190 U.S. 197, 211 (1903) (noting that 1847 marked the beginning of the com-
mon law system in Hawai'i). The statute also authorized the courts to apply civil law principles.

* Thurston v. Allen, 8 Haw. 392, 398-39 (1892) (noting that in only about 9 of 900 reported cases did the courts of the
Kingdom depart from the Anglo-American common law rules).

* [d. at 398; Branca v. Makuakane, 13 Haw. 499, 505 (1901) (Hawai'i courts departed from English common law rules when
rules were based on conditons that did not apply to Hawai'i or were excessively technical). See generally, Paul Sullivan,
Customary Revolutions: The Law of Custom and the Conflict of Traditions in Hawai'i, 20 U. Haw. L. REv. 99 (1998); Damien P.
Horigan, On the Reception of the Common Law in the Hawaiian Islands, 3 Haw. BaR J. No. 13, 87 (1999).

# [ Statute Laws of Kamehameha 111, p. 76, § 111 (1846).

* JONES, NATURALIZATION IN Hawarr 18 (1934) (citing Interior Department files from the Archives of Hawai'i).

¥ | Haw. 220 (1856).

™ Naone v. Thurston, 1 Haw. at 220-221 (referring to “subjects of foreign birth or parentage” and citing I Stature Laws, p.
76).

® [d at221.

“ Id. at 222,
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that children born in the Kingdom of foreign parents were "destined to have a great influence, for good
or evil, on the community."*

In 1839, the Kingdom’s statutes were codified and the provision of I Statute Laws of Kamehameha
111, § 111, was dropped. However, the common law principle of jus soli remained.”” Moreover, the 1859
Civil Code continued to provide that every naturalized subject would “be deemed to all intents and pur-
poses a native of the Hawaiian Islands and entitled to all the rights, privileges and immunities of an
Hawaiian subject.”*® Thus, Hawaiian subjects were either native-born or naturalized.*

In 1868, the Minister of the Interior rendered an official opinion that:

In the judgment of His Majesty’s government no one acquires citizenship in this Kingdom
unless he is born here, or born abroad of Hawaiian parents (¢ither native or naturalized) dur-
ing their temporary absence from the Kingdom, or unless having been the subject of anoth-
er power, he becomes the subject of this Kingdom by taking the oath of allegiance.”

The effect of the repeal of the citizenship provision of I Statute Laws of Kamehameha 111, § III,
was that if a Hawaiian subject permanently relocated out of Hawai'i and had a child in a foreign coun-
try, then that child was not a Hawailan subject. Under the common law, a foreign-born child of a cit-
izen is not a citizen.* Although the common law can be altered by statute, if no statute makes a foreign
born child a citizen, then the child is not a citizen.” In H1ong Foong v. United States, a child born in China
in 1894 of a naturalized Hawaiian subject claimed that he had inherited his father’s status and there-
fore had become a citizen of the United States when the Organic Act® converted Hawaiian citizens into
American citizens.” The Ninth Circuit rejected the argument because it could not find any applicable
Hawaiian law that varied the common law rule of jus sofi™® The court interpreted the Minister of the
Interior’s 1868 ruling to apply only if both of a child’s parents were Hawaiian citizens temporarily liv-
ing abroad.” Thus, if a Hawaiian subject of ethnic Hawaiian ancestry moved to the United States,
married, and had a child in the United States after 1859, then that child and the child’s descendants
would not have been Hawaiian subjects, even though they were ethnically Hawaiian. This illustrates
the basic point that a person could be a subject of the Kingdom only by being born in Hawaii or by

EN 7
® Wong Foong v. US., 69 F.2d 681, 682-683 (9th Cir. 1934).

#1859 Civil Code § 432.

# Soe United States v. Wong Kim Ark, 169 U.S. at 664 (quoting Kent's Commentaries on the common law defining “natives”
as “all persons born within the jurisdiction”).

% Letter ruling from Minister of Interior FW. Hutchinson, in 1csponse to inquiry from HLH. Parker, regarding his citi-
zenship status. HAWAIAN GAZETTE {official publication of the Government of the Kingdom) Vol. IV, No. 1, January 22,
1868, p. 2, col. 2; PACIFIC COMMERCIAL ADVERTISER, January 25 1868, p. 2, col. 4, quoted in Whng Foong o US., 69 F.2d
at 682. In Cummings v, Isenberg, 89 F.2d 489 (D.C. Cir. 1937}, the <ot expressed doubt about the official status of Minister
Hutchinson’s letter because plaintiff cited it to the court only by «iting Wong Foong which itself only cited the PacIFic

COMMERCIAL ADVERTISER account. However, the Minister's ruling was published in the HAwAAN GAZETTE, which was
the official publication announcing governmental actions. See HwitaN GAZETTE, January 25, 1868, p. 2, col. 1 {setting
out its status as official government publication).

“ Wong Kim Ark, 169 U.S. at 670; Wong Foong, 69 F.2d 681.

v Wong Kim Ark at 668-671.

# Act of April 30, 1900, 31 Stat. 141. Se discussion of Organic Actin Part IV below.

@ Wong Foong v. United States, 69 F.2d at 682.

i

" Id., 69 F.2d at 683. In Cummings v. Isenberg, 89 F. 2d at 493-96. the District of Columbia Circuit Court declined to decide
whether a person born in Germany in 1880 whose father was a naturalized Hawaiian subject had acquired his father’s
status as a Hawaiian subject and so had become an American citizen by virtue of the Organic Act. The court found that,
even if he had been an American citizen, he gave up that citizenship by his own actions.
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being naturalized. Except for the rare case of the child born while its parents were temporarily outside
the Kingdom, ancestry was irrelevant to citizenship.®

In 1892, “the common law of England as ascertained by English and American decisions” was
declared to be the common law of Hawai'i except where a different rule had been “fixed by Hawaiian
judicial precedent, or established by Hawaiian usage.” This included the common law rule of jus sof2.>
The English, American and Hawaliian precedents, as well as Hawaiian usage, all coincided on a rule of
citizenship by place of birth. By 1893, about 1 out of 5 native-born subjects was not ethnic Hawaitan
and the proportion was rapidly increasing.”

C. Citizenship Rights for Immigrants to the Kingdom

In its last half century, the government of the Kingdom actively sought immigrants from around
the world, to replenish a population sadly depleted by disease,” to recruit persons with modern skills,
and to provide labor for the growing sugar industry. As part of this effort, the Kingdom’s statutes pro-
vided for easy naturalization of immigrants and offered political rights even to immigrants who did not
wish to give up their citzenship in the countries from which they had come.”

The Kingdom’s first written law code, published in Hawaiian in 1841 and in English translation in
1842, provided for naturalization of foreigners who married Hawaiian subjects.”® In 1846, the
Kingdom’s Civil Code provided for naturalization of any alien immigrant who applied after Lving in

By contrast, the United States did have statutes providing that the child born abroad of an American citizen was an
American citizen if the child’s American father had resided in the United States before the child was born. Act of March
26, 1790, 1 Star. 103, 104; Act of January 29, 1795, § 3, 1 Star. 414, 415; Act of April 14, 1802, § 4, 2 Stat. 153, 155;
Actof Feb. 10, 1833, § 1, 10 Stat. 604; Montana v. Kennedy, 366 U.S. 308, 311-12 {1961) (before 1934, a child could inher-
it American citizenship only through his father, not his mother); Weedin o. Chin Bow, 274 U.S. 637 (1927) (father must have
resided in U.S. before child born). Thus, a person such as Sanford B. Dole (legislator and judge under the Kingdom and
President of the Republic) who was born in Hawai'i of a male American citizen who had immigrated to Hawaii was both
a citizen of Hawai'i and of the United States. American citizenship could pass down to a second generation born in
Hawai'i if (1) the grandchild’s father had dual American and Hawai'i citizenship by virtue of being born in Hawai'i of
an American father; (2) the grandchild’s father had resided in Amecrica for some period of time, e.g. while attending col-
lege; and (3) the grandchild’s father had not formally renounced his American citizenship before his child was born. Since
1934, American law has provided that a child born abroad of an American citizen is an American citizen, without regard
to the gender of the American parent. Act of May 24, 1934, § 1. 48 Stat. 787.

# L. 1892, ¢c. 57, § 5 (now codified at Haw. Rev. Stat. § 1-11

* Wong Foong v. United States, 69 F.2d at 682.

* The 1890 census reported 40,622 ethnic Hawaiians and 7,493 native-born subjects who where not ethnic Hawaiians.
Assuming that all of the ethnic Hawaiians were born in Hawai’i. native-born subjects who were not ethnic Hawaiians
comprised about 15.58% of all native-born subjects, The next census, in 1896, reported 39,504 ethnic Hawalians and
13,733 native-born subjects who where not ethnic Hawaiians. The percentage of native-born subjects who were not eth-
nic Hawailans had increased to about 25.8% of the native born population in just six years. It was probably abour 20%
in 1893, midway between the 1890 and 1896 censuses. Statistics from THRUM'S 1900 HAWAIIAN ANNUAL 39 (1900).

% See 2 KUYKENDALL, HAWATIAN KINGDOM 177-195 (19531: 3 KuvkeNDALL, HawanaN KINGDoM 116-85 (1967). The
cthnic Hawaiian population fell throughout the period of the Kingdom, due to a number of causes, including exposure
to diseases introduced from around the world, but has been rising ever since the United States annexed Hawai'i and intro-
duced modern medicine and public health measures and as cthnic Hawaiians have intermarried with members of other
cthnic groups. See E.C. NORDYKE, THE PEOPLING OF Hawari, 174, 178, 190-93 (2d ed. 1989); R.C. ScHairT,
HISTORICAL STATISTICS OF HAWAI'T 9, 25-27 (1977).

7 See JONES, NATURALIZATION IN HAWAI'T (summarizing the naturalization statutes of the Kingdom).

* Hawaiian Laws 1841-1842, Chapter X, § IX at 47 (1995 reprint of 1842 translation by William L. Richards, a natu-
ralized subject and a member of Kamehameha III’s cabineti.
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Hawai'i for at least one year.® The Civil Code created a Bureau of Naturalization within the Ministry
of Interior.™’

The statute went on to provide that aliens who did not want to give up their citizenship in the coun-
try they came from could become “denizens,” entitled to full legal rights of Hawaiian subjects.® The
status of denizen, like the rule that aliens can be naturalized, goes back to the English common law. The
King of England, by exercise of his royal authority, could make an alien a “denizen” of England, hav-
ing most of the rights of an English subject.” In the Kingdom of Hawai'i, denizen status amounted to
dual citizenship: a denizen had the rights of a subject of Hawai'i without ceasing to be a citizen of his
native country.® Denizens had the right to vote and hold public office. Similar provisions for natu-
ralization and denization can be found in the subsequent Civil Codes of the Kingdom.®

Between 1844 and 1894, using these provisions, 3,239 foreigners became naturalized.”” The
Kingdom government granted another 143 foreigners letters of denization.” Naturalized subjects and
denizens held high public office, including cabinet posts, legislative seats, and judgeships.®

D. Voting Rights in Kingdom Elections

Under the constitutions of the Hawaiian Kingdom, being a subject was neither necessary nor suf-
ficient to be a voter. Denizens could vote if they met applicable qualifications of gender, literacy and
wealth.® Women could not vote, even if they were Hawaiian subjects.”

Kamehameha I and the leading aki'i, with the help of their American and English advisors, trans-
formed Hawai'i into a constitutional monarchy, loosely modeled on Great Britain, when they adopted

* 1 Statute Laws of Kamehameha III, § X at 78.

“ Id., at Chapter V, § L.

5 I, § Sec. XIV (“letters patent of denization conferring upon such alien, without abjuration of native allegiance, all of
the rights, privileges, and immunities of a native”). At least after 1868, and perhaps before, an American citizen who took
an oath to become a naturalized citizen of a foreign country thereby gave us his American citizenship. Act of July 27,
1868, ch. 249, 15 Stat. 223; 14 Op. Atty Gen. 295, 296 (1873).

2 According to Blackstone, a “denizen is an alien born, but who has obtained ex donatione regis letters patent to make
him an English subject: a high and incommunicable branch of the royal prerogative.” BLACKSTONE at *374. By con-
trast, naturatization of aliens was accomplished by acts of Parliament. 4. The same distinction continued into the nine-
tcenth century, even after Parliament enacted a general naturalization act delegating to the Secretary of State the power
to naturalize ithmigrants. F. W, MAITLAND, THE CONSTITUTIONAL HISTORY OF ENGLAND, 426-28 (1963 reprint of 1908
editon of lectures first given in 1887-88).

% 3 G, H. HACKWORTH, DIGEST OF INTERNATIONAL Law, 126-127 (1942).

* Aliens and Denizens, 5 Haw. 167 (1884).

" 1859 Civil Code, §§ 428-434; 1884 Civil Code, §§ 428-434.

“ INDEX TO THE NATURALIZATION RECORD BOOKS FOR INDIVIDUALS NATURALIZED BY THE MINISTER OF THE INTERIOR
OF THE HAWAIIAN ISLANDS, 1844-1894 (no date) {available in Hawai'i State Archives). This total included 1105
Americans; 763 Chinese; 596 British subjects; 242 Portuguese; 230 Germans; 47 French citizens; 68 other Europeans; 136
from Pacific Islands; 27 from South America; and 25 others. Id. Three Japanese were naturalized. Historical note
appended to Organic Act, § 4 in 15 MICHIE’S HAWAI'T REVISED STATUTES ANNOTATED at 30,

¥ H. ARAL INDICES TO CERTIFICATES OF NATIONALITY 1846-1854, DENZATION 1846-1898, OATHS OF LOYALTY TO THE
REPUBLIC FROM OAHU 1894, AND CERTIFICATES OF SPECIAL RIGHTS OF CITIZENSHIP 1896-1898 (1991). This index is on
file in Hawai'i State Archives (Ref. 351.857 H3). It is unpaginated and the number given in the text is derived from a
hand count of the indexed names.

# See list of cabinet members in 1891 THRUM’S Hawaian ANNUAL 92-95; GaviN Daws, SHOAL OF TIME, 214 (1968) (26
of 37 cabiner appointees between 1874 and 1887 were not ethnic Hawalians); 3 KUYKENDALL, Hawatian KINGDOM at
188, 248 (discussing numbers of cabinet members and legislators who were not ethnic Hawaiians); see LYDECKER (listing
members of each legislature); see the list of judges in the opening pages of cach of the first 10 volumes of the Hawaii
Reports.

% Aliens & Denizens, 5 Haw. 167 (1884); 1852 Const. Art. 78.

* 1d.; 1852 Const. Art. 78; 1864 Const. Art. 62.
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the 1839 Declaration of Rights — the “Hawaiian Magna Charta”” ~ and the Constitution of 1840.”
The Declaration. of Rights, which was incorporated into the 1840 Constitution declared:

God hath made of one blood all nations of men to dwell on the earth in unity and blessed-
ness. God has also bestowed certain rights alike on all men and all chiefs, and all people of
all lands.

God has also established government, and rule, for the purpose of peace; but in making laws
for the nation, it is by no means proper to enact laws for the protection of the rulers only,
without also providing protection for their subjects.”

The adoption of the 1840 Constitution, incorporating the Declaration of Rights, marked Hawai'i’s
transition to constitutional monarchy and the adoption of the ancient common law principle that, “The
King must not be under man but under God and under the law because law makes the King.”™ The
Hawai'i Supreme Court later explained that “Kamehameha III originally possessed, in his own person,
all the attributes of absolute sovercignty. Of his own free will he granted the Constitution of 1840, as
a boon to his country and people, establishing his Government upon a declared plan.”” That consti-
tution introduced the innovation of representatives chosen by the people.” “This for the first time gave
the common people a share in the government - actual political power.”” A subsequent statute defined
the procedure of choosing the representatives by a petition system.™

The 1852 Constitution placed elections on a more formal basis.” Advancing ahead of Britain,
Hawai'i adopted universal manhood suffrage: “Every male subject . . . whether native or naturalized,
and every denizen of the Kingdom, who shall have paid his taxes, who shall have attained the full age
of twenty years, and who shall have resided in the Kingdom for one year . . . shall be entitled to one

vote.”®

" 1 KUYKENDALL, Hawaiian KiNGDOM at 160.

™ “Foreign contacts in general, and especially the work of the American missionaries over a period of twenty years led to
the development of liberal ideas, if not an actual liberal movement, among the Hawaiian people; and this was viewed
rather sympathetically by the Kings and several of the influential chiefs.” KUYKENDALL, CONSTITUTIONS OF THE
Hawanax Kincpow, (hereinafter, “CONSTITUTIONS”) Hawaiian Historical Society Papers, No. 21 (1940) at 7. See W.D.
Alexander, A Sketch of the Constitutional History of the Hawaiian Kingdom, 1894 THRUM'S HAWAIAN ANNUAL 46-49
(Declaration of Rights and Constitution were originally composed in Hawaiian by Hawaiians and show influence of Bible
and American Declaration of Independence).

* Constitution of 1840, Declaration of Rights Both of the People and Chiefs in LYDECKER at 8.

* 2 HENRY DE BRACTON, ON THE LAwS AND CUSTOMS OF ENGLAND, 33 (S. Thorne ed. 1968), which can be found on
the Internet at bracton.Jaw.cornell.edu/bracton/common/index.html (visited October 2, 2001).

* Rex v. Booth, 2 Haw. 616, 630 (1863).

* KUYKENDALL, CONSTITUTIONS at 14. Constitution of 1840, “Respecting the Representative Body,” LYDECKER at 12

7 1 KUYKENDALL, HAWAHAN KINGDOM at 167.

™ Laws of the Hawailan Islands (1842), Chapter II, Of the Representative Body. The procedure was more like a peti-
ton drive than an election. “Whoscever pleases” could nominate a candidate by writing a letter addressed to the King
and circulating it for signature in the district. The nominees who got the most signatures on their nominating letters were
elected. No qualifications were specified as to who could sign the nominating letters. The statute provided that there
would be seven representatives (two each from Hawai'i, Maui and adjacent islands, and Oahu, and one from Kauai. Id.
By contrast, there were fourteen members of the House of Nobles, each named in the Constitution of 1840 (“House of
Nobles™).

® In accordance with the 1840 Constitution’s provision for constitutional amendment (entitled “Of Changes in this
Constitution,” LYDECKER at 15), the 1852 Constitution was adopted by agreement of the King and both houses of the
Legislature. 1 KUYKENDALL, HawallAN KINGDOM at 267.

® Constitution of 1852, Art. 78, in LYDECKER at 44.
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In 1864, Kamehameha IV died without naming an heir® The 1852 Constitution provided that
the Legislature had the power and right to elect his successor.”® However, without waiting for an clec-
ton, Kamehameha I'V’s brother Lot seized the throne and took the title of Kamehameha V* He
refused to take the required oath to the Constitution and did not convene the Legislature.** He called
a constitutional convention to consider his proposals to amend the Constitution of 1852. When the
constitutional convention met, he instead proposed replacing the Constitution of 1852 with a new con-
stitution that would impose a property qualification to disenfranchise poorer voters, most of them eth-
nic Hawaiian.® In Kamehameha V’s opinion, universal manhood suffrage was “‘altogether beyond the
political capacity’ of the Hawaiian people in the state of development which they have attained.””
Kamchameha V had the support of the upper house of the legislature (the “Nobles” who were appoint-
ed by the King) and other wealthy residents; but the elected members of the constitutional convention,
disagreeing with his opinion of their constituents’ political capacity, rejected his proposal to disenfran-
chise the poor.® Kamehameha V, proclaiming that voting “is not a right belonging to the people,”
launched a bloodless coup d’etat, dissolved the convention, and abrogated the 1852 Constitution.” He
imposed a new constitution that substantially increased the power of the monarch.® It included the
property qualification for voting that the elected convention had rejected.”’ Depriving poorer citizens

" 2 KUYKENDALL, HAWAIIAN KINGDOM at 124.

™[4 Constitution of 1852, Art. 23, in LYDECKER, at 38.

# 2 KUYKENDALL, HAWAIIAN KINGDOM at 124-125.

® Jd. at 125; KUYKENDALL, CONSTITUTIONS at 27. Coustitution of 1832, Art. 94 (King to swear to govern in conformi-
ty with the Constitution and laws), in LYDECKER at 46. Alexander, A Sketch of the Constitutional History of the Hawaiian
Kingdom, 1894 THRUM’S HAWAIIAN ANNUAL at 53.

© 2 KUYKENDALL, HAWAILAN KINGDOM at 128-29; KUYKENDALL, CONSTITUTIONS at 32.

# 2 KUYKENDALL, HawauaN KINGDOM at 130-31.

¥ Id. at 127, quoting Cabinet Council Minute Book, March 3, 1864.

# 9 KUYKENDALL, HawataN KINGDOM at 131; KUYKENDALL, CONSTITUTIONS at 33, 37.

® 9 KUYKENDALL, HAWAHAN KINGDOM at 131-32. KUYKENDALL, CONSTITUTIONS at 35-36. The Latin Americans call
this kind of coup an “autogolpe” — a coup detat by the head of government to overthrow constitutional limits on his own
power, as President Alberto Fujimori did in Peru.

" 9 KUYKENDALL, HawalAN KINGDOM at 133-34 (“by his coup d’etat, the king had accomplished his purpose to make
‘the influence of the ‘Crown’ pervade ‘every function of the government,” quoting Kamehameha V); KUYKENDALL,
CONSTITUTIONS at 39. .

* Constitution of 1864, Art. 62, in LYDECKER at 95. Voters had to have paid their taxes, and had to hold “Real Property
in the Kingdom to the value over and above all incumbrances of One Hundred and Fifty Dollars--or of a Lease-hold
property on which the rent is Twenty-Five Dollars per year—or of an income of not less than Seventy-Five Dollars per
year, derived from any property or some lawful employment.” Article 61 imposed a new property qualification on repre-
sentatives: 'a man had to own real estate of an unencumbered value of at least $500 or have an annual income of at least
$250. KUYKENDALL, CONSTITUTIONS at 39-40. Measured by buying power and income of the time, these were sub-
stantial amounts. People who still lived by traditional Hawaiian subsistence agriculture had little or no cash income. A
worker on a sugar plantation (the chief source of cash wages for ethnic Hawaiians at that ime) made about $7-510 per
month. G.W. Willfong, Sugar Plantations in the Early Days in the Hawaiian Islands, 1 PLANTER'S MONTHLY 226, 228
(1882) (giving statistics from 1863). Land prices in the 1850s were in the range of 25 cents to $1.50 an acre. T. MORGAN,
Hawal'c A CENTURY OF Econoaic CHANGE, at 133 n.38 (1948). In the 1860s the Government sold thousands of acres
at average prices that generally fell below $1 per acre. In 1864 it sold 92,715 acres at an average price of 16 cents per
acre. LEGISLATICE REFERENCE BUREAU, PUBLIC LaND Poicy IN Hawar's: A HISTORICAL ANALYSIS 186-87 (1969) (sum-
marizing government land sales 1846-1893). Thus, $150 worth of land in 1864 would have been a hundred acres or more,
far more than needed for subsistence and family farming. Given that most of the voters before the 1864 coup were eth-
nic Hawaitans, and that most commoners who were employed in jobs that paid cash income worked in low-wage planta-
tion jobs, it is highly likely that most of the voters disenfranchised by Kamehameha V’s property qualification were cth-
nic Hawaiians. The Gonstitution of 1864, Art. 62, also included a literacy requirement for voters born after 1840.
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of the right to vote was understandably unpopular and, in 1874, after Kamehameha V died, that prop-
erty qualification was removed by constitutional amendment.*

The 1864 Constitution lasted until 1887 when another coup imposed another Constitution,” By
1887 the-coalition of ali’i and wealthy planters who had supported Kamehameha V in the 1864 coup
had broken down over disputes about government spending and the exercise of royal powers.” The
leaders of the 1887 coup, the self-proclaimed Reform Party, were wealthy, mostly white subjects and
denizens who accused King Kalakaua and his prime minister, Walter Murray Gibson, of corruption.”
They wanted to reduce the King’s powers as defined in the 1864 Constitution.®® After threatening to
overthrow the monarchy, they settled for driving Gibson out of the country and forcing Kalakaua to sign
a new constitution that drastically reduced the monarch’s powers.”

The leaders of the coup designed the provisions of the 1887 Constitution to reshape the electorate
to maximize the chances of the Reform Party winning clections and to increase the power of the
wealthier members of the community at the expense of the King® Until 1887, the King had appoint-
ed the upper half of the Legislature, the “Nobles.”” The 1887 Constitution broadened voting rights by
making the Nobles elected officials for the first time, but there was a stiff property qualification for vot-
ing for Nobles."® As in the amended version of the 1864 Constitution, there was no property qualifi-
cadon for voting for representatives under the 1887 Constitution," but there were literacy require-

2 Any male resident who met the voting qualifications could vote.”® Broadening the electorate

ments.
for representatives to include all male residents would have created a new electoral majority: recent
immigrants from Japan and China, most of them field workers in the sugar plantations.'™

However, because there was no reason to think that these immigrants would support the Reform
Party, the 1887 Constitution, for the first time in the history of Hawai'i, imposed a racial qualification

on voting: persons of Asian ancestry were denied the right to vote, even if they had been able to vote

? 2 KUYKENDALL, HAWAIIAN KINGDOM at 134; 3 Kuvkespall, HawaaN KINGDOM at 192; KUYKENDALL,
CONSTITUTIONS at 36, 41-43. After Kamehameha V died in 1872 without appointing an heir, the legislature elecred King
Lunalilo, who had won a non-binding popular election. Lunalilo died in 1874 and the legislature elected King Kalakaua
without holding a popular election.

* See 3 KUYKENDALL, HawallaN KINGDOM at 344-372.

# 3 KUYKENDALL, HAwWAIIAN KINGDOM at 246-304, 344-356.

% [d. at 344-356; T.M. Spaulding, Cabinet Government in Hawa'i 1887-1893 at 4-5, HAWAI'T UNIVERSITY OCCASIONAL
PapErs NO. 2 (1924); SANFORD BALLARD DOLE, MEMOIRS OF 111t HawallaN REVOLUTION 45-55 (1936). Gibson was a
naturalized Hawatian subject who had previously been a British <ubject and an American citizen. See J. MICHENER AND
A. GROVE Day, RASCALS IN PARADISE 112-46 (1937).

% 3 KUYKENDALL, Hawanan KiNGDOAM at 348-49; KUYKEND w11 CONSTITUTIONS at 46.

97 3 KUYKENDALL, HAWAHAN KINGDOM at 365-372. WiLLLwt At RUss, JR., THE HawanaN REvoLuTiON at 19 (1992
reprint, first published 1959); DOLE, MEMOIRS OF THE Haw il REVOLUTION at 49-58

* The imposition of this constitution by coup d’etat led to it mckname, the *Bayonet Constitution.” [d. at 370.

* Russ, HAwaAnAN REVOLUTION at 20-21.

#1852 Const. Art. 72; 1864 Const. Art. 537,

w1887 Const. Art. 59. To vote for Nobles a voter had to “own and be possessed, in his own right, of taxable property
in this country of the value of not less than three thousand dollars over and above all encumbrances, or shall have actu-
ally received an income of not less than six hundred dollars during the vear” /4. No voter lost the right to vote as a result
of the property qualification because no one had ever had the right 1o vote for Nobles. Art. 63 of the 1887 Constitution
empowered the Legislature to increase the property qualificanons and add a qualification for voting for representatives.
The Legislature never exercised its power under this article.

o fd. Art. 62.

"= 1887 Const. Arts 59, 62 (literacy in Hawaiian, English or a Luropean language); 1864 Const. Art. 62 (literacy, no spec-
ification of the language}.

w1887 Const. Arts. 39, 62 in LYDECKER at 166-168.

" According to the 1890 Census, Chinese and Japanese accounted for 31.8% of all males of voting age but none of the
registercd voters. R. C. Schmitt, Vater Participation Rates in Hawat | Before 1900, 5 THE HAWALIAN . OF HISTORY 30, 36
(1971).
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under the prior constitutions.'” In Akl v Smith,' naturalized citizens of Chinese ancestry who had
voted before 1887 challenged this provision on equal protection grounds. They lost because the Hawai'i
Supreme Court said that it could not do anything about a qualification written into the Constitution
itself.

The number of Hawaiian subjects who could claim descent from pre-contact inhabitants of
Hawai'i continued to decline throughout the history of the Kingdom while the number of immigrants
grew. By 1893, ethnic Hawailans were a minority of about 40% of the population.'” Since almost all
of the Asian immigrants were adults, the ethnic Hawaiian portion of the voting age population was
even lower."™ At the end of the Kingdom, about three out of four ethnic Hawaiians could not vote at
all because of the gender, literacy, property, and age requirements.'” However, because of the racial
disenfranchisement of Asians, ethnic Hawaiians still amounted to about two-thirds of the electorate for
representatives and about one-third of the electorate for Nobles.'®

Had the Kingdom endured another generation, most of its adult citizens would have been the
native-born children of Asian immigrants. Itis hard to imagine that they would have put up with being
disenfranchised on racial grounds. It is likely that they would have become either voters or revolution-
aries. Thus, if an independent Kingdom had lasted into the mid-twentieth century, it is very likely that
most of its voters would not have been ethnic Hawaiians.

However, the Kingdom did not last into the twenticth century; conflict within the ruling oligarchy
ended it in 1893. The 1887 Constitution was a rush job'"' that failed to resolve the conflict. Despite the
Reform Party’s efforts to change the voting rules to ensure itself a majority, no party could secure a sta-
ble majority in the legislature.'"* The King’s powers were reduced but he could still appoint the cabi-

' Abrogating and imposing constitutions by coup d’etat discouraged respect

net'” and veto legislation.
for constitutional law. All factions were increasingly willing to use illegal and violent means to change
the fundamental structure of the government.'”

1887 Const. Arts. 59, 62.

8 Haw 420 (1892).

W7 Spe SCHMITT, HISTORICAL STATISTICS OF HAWAI'T 74 {1977} (reporting statistics from 1890 census showing ethnic
Hawaiians and part-Hawaiians were 45% of the population and statistics from 1896 census showing ethnic Hawaiians
and pari-Hawaiians were 36% of the population).

W See R. C. Schmitt, Voter Participation Rates in Hawai't Before 1906, 5 THE HAWAIIAN J. OF HISTORY at 56.

s See 1890 census statistics reported in THRUM'S HAWAILAN ANNUAL FOR 1892 p. 16, showing that 23.5% of all ethnic
Hawaiians were registered voters in 1890; see generally, Hanifin, Hawaitan Reparations: Nothing Lost, Nothing Owed, 17 Haw.
BaR J. No. 2, p. 107, 118-21(1982) (discussing limitations on voting rights under 1887 Constitution).

"o 3 KUYKENDALL, HawaniaN KiNGDOM at 453. The rest of the voters were male residents of European or American
ancestry.

" The Bayonet Constitution was drafted in five days to present Kalakaua with an offer he could not refuse; its framers
did not have tme to deliberate over the details. 3 KUVKENDALL, Hawanax KINGDOM at 367; KUYKEXDALL,
CONSTITUTIONS at 45-46; DOLE, MEMOIRS OF THE HAwAlLAN REVOLUTION at 56-57. As Talleyrand is reputed to have
warned Napoleon, “You can do anything with bayonets except sit on them.”

" 3 KUYKENDALL, HawAlAN KINGDOM at 514-20.

1887 Constitution, Art. 41.

'+ 1887 Constitution, Art. 31; Everett v. Baker, 7 Haw. 229 (1887

U See, g, 3 KUYKENDALL, HawAILAN KINGDOM at 424-30 {Robert Wilcox's 1889 coup artempt); 509, 523-23, 528 (eth-
nic Hawaiians Wilcox and J.E. Bush calling for overthrow of monarchy and institution of republic); 533-41 (Annexation
Club working for annexation of Hawai'i to US.); 582 (Queen’s attemnpt to overthrow 1887 Constitution); RUSS, Hawatiax
REVOLUTION at 92 (Wilcox’s 1892 coup attempt), 66-67 {Quecen’s attempt to overthrow 1887 Constitution).
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Kalakaua’s sister Liliuokalani succeeded him on the throne in 1891.""% In January 1893, she precip-
itated the long-brewing final crisis of the Kingdom by announcing her intent to impose a new constitu-
tion by royal fiat’"” She denied the legitimacy of the 1887 Constitution and asserted a royal power to
abrogate and grant consdtutions, citing the precedent of Kamehameha V.'"* Her Constitution would
have gone back to Kamehameha V's model, greatly increasing her power at the expense of all others in
the political system: she would have had an absolute veto, the power to appoint most of the legislators,
and to hire and fire the cabinet at will. She would have disenfranchised many voters by re-imposing the
property qualification on voting for representatives and by denying denizens and other non-citizen resi-
dents the right to vote."* More fundamentally, a monarch who can alter the Constitution as she thinks
best when she thinks best is an absolute monarch operating above the highest law of the land."™
Liliuokalani’s own cabinet refused to support her in overthrowing the 1887 Constitution.”" She
announced that she would delay the imposition of her new constitution.”” Her opponents seized the
opportunity to launch their own coup. They overthrew her, bringing the Kingdom of Hawai'i to an end.

It is not the purpose of this article to defend the overthrow of the Monarchy, nor to take sides
among the contending factions of the 1890s.'”® Even assuming that the overthrow was illegal (as all rev-
olutions are) and undemocratic, nonetheless the Kingdom that was overthrown was not a nation of eth-
nic Hawaiians alone. The Kingdom had thousands of citizens and voters of other ancestries and their
numbers were growing toward a majority. Just as the Kingdom included them, so its overthrow affect-
ed them in ways that took decades to unfold.

III. VOTING RIGHTS AND CITIZENSHIP UNDER THE REPUBLIC

A. Voting Rights

As in 1864 and 1887, the winners in 1893 tried to ensure that they would have an electoral major-
ity by limiting the franchise to their likely supporters. The victorious leaders of the 1893 coup created

6 3 KUYKENDALL, Hawanax KINGDOM at 473-74. Liliuokalani succeeded to the throne because she was specifically
named as Kalakaua’s heir in Article 22 of the 1887 Constitudon. She took the oath to the 1887 Consttution as required
by Article 24, 3 KUYKENDALL, HAWAIIAN KINGDOM at 474.

W 3 KUYKENDALL, Hawaiian KiNGDOM at 582; KUYKENDALL, CONSTITUTIONS at 56,

' LILIGOKALANI, HAWAI'I'S STORY BY HAWAI'T'S QUEEN at 238 (1964 reprint of 1898 ed.).

* United States Commissioner James H. Blount acquired a copy of the Queen’s draft constitution and published it in his
report which supported the Queen’s side of the dispute about her overthrow. J.H. BLOUNT, REPORT OF THE
COMMISSIONER TO THE HAWAILAN [SLANDS at 581-90 (1893} (“BLOUNT REPORT”); 3 KUYKENDALL, HAawallAN KINGDOM
at 583-86; Russ, HawallaN REVOLUTION at 66-67. Under Liliuokalani’s proposed constitution, the Queen would have
appointed the Nobles and the cabinet members who would sit as legislators in a one-house legislature with the represen-
tatives of the people; thus her appointees would be a majority of the legislature. Kamehameha Vs property qualification
would have been restored.

#* Compare 2 BRACTON, ON THE Laws AND CUSTOMS OF ENGLAND at 33 (king is under God and the law because the
law makes the king).

12 3 KUYKENDALL, HAWAIAN KINGDOM at 584-85; W. Russ, THE Hawanax REVOLUTION 66-68 (1992; original edition
1959). .

2 3 KUYKENDALL, Hawaran KINGDOM at 585-86.

1% The history of the overthrow of the monarchy is intensely controversial but the controversy is beyond the scope of this
article. Particularly controversial is the role of the American minister, John Stevens, and American sailors and marines
landed from the U.S.S. Boston during the crisis. For various views on these events, see 3 KUYKENDALL, Hawanan
KiNGDOM at 582-650; Russ, THE HawallaN REVOLETION; 1. COFFMAN, NATION WITHIN (no date); T. TWIGG-SMITH,
HawanaN SOVEREIGNTY: DO THE FacTs MATTER? {1998); NATIVE HawallaN STuDY COMMISSION, REPORT ON THE
CULTURE NEEDS AND CONCERNS OF NATIVE Hawanaxs, Vol. 1 at 293-300, Vol II at 54-79 (1983); BLouNt REPORT;
SENATE REPORT 227, 53D CONGRESS, 2D SEssiON (“MORGAN REPORT”) (1894); LiLICVOKALANI, HawarT’s STORY BY
Hawar'r's QUEEN; DOLE, MEMOIRS OF THE HAWAIIAN REVOLUTION.
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a “Provisional Government” and sought annexation by the United States.”" When a change of admin-
istration in Washington blocked annexation, they organized the Republic of Hawai'i.’® The nineteen
members of Provisional Government’s governing councils appointed themselves to the convention that
wrote the-Republic’s constitution.'® Eighteen more delegates were elected by voters who had to swear
loyalty to the new regime and forswear any intent to restore the monarchy.” This loyalty requirement
reduced the size of the electorate by about two-thirds compared to the 1890 election.’®

Voting under the 1894 Constitution of the Republic was restricted to those the governing group
trusted. Like Kamehameha V] the self-appointed leaders of the Republic believed that universal suf-
frage was “altogether beyond the capacity”' of the people of Hawai'i. As one leader of the Provisional
Government explained, “the problem to be solved is, how to combine an oligarchy with a representa-
tive form of government so as to meet the case.”® The Constitution of the Republic solved the “prob-
lem” by imposing a loyalty oath specifically disavowing the Monarchy,"*' and creating a voter registra-
tion board with broad discretion to determine who should be allowed to vote.'

The Republic’s Constitution removed the express racial exclusion of Asians from voting rights that
the last constitution of the Kingdom had imposed. There were no subsequent racial qualifications on
voting in Hawai'i law until the Office of Hawaiian Affairs (“OHA”) was created in 1978 with a racial-
ly discriminatory franchise.”” However, voting rights under the Republic were limited to citizens and
denizens. Because very few Japanese immigrants had become naturalized citizens or denizens, this rule
excluded nearly all of them from voting but avoided offending the Japanese government by openly dis-

criminating against Japanese.'

B. Citizenship

Citizenship under the Republic extended far beyond the narrow boundaries of voting rights. The
1894 Constitution of the Republic, Art. 17, included a explicit provision, copied from the Fourteenth
Amendment of the United States Constitution, that everyone born in Hawai'i was a citizen of the
Republic: “All persons born or naturalized in the Hawaiian Islands, and subject to the jurisdiction of
the Republic are citizens thereof.” In McFarlane v. Collector," the Supreme Court held that a person of
foreign parentage born in Hawai'i in 1847 was a citizen by birth. The Supreme Court not only relied
on the Republic's Constitution, citing American Fourtcenth Amendment cases to interpret it, but also

1% Sep generally, RUss, HAWAIAN REVOLUTION at 135-53; KUYKENDALL, 3 THE HawaAllaN KiNGDOM at 605-16.

2 See generally, W. RUss, THE HawaliAN REPUBLIC (1962).

o Jd. at 15,

¥ I, at 20, 26-27.

I, at 26-27.

' 2 KUYKENDALL, HAWATIAN KINGDOM at 127 (quoting Kamehameha V).

W Russ, HAWAIIAN REPUBLIC at 15 {quoting comment of Attorney General W.O. Smith).

1894 Const. of the Republic, Art. 101.

" 1894 Const. of the Republic, Arts. 77-78. In addition, the Constitution of the Republic required literacy in English
or Hawaiian. Art. 74,§ 7.

' Rice v. Capetano, 528 US. 495 (limiting voting rights to persons descended from inhabitants of Hawai'i in 1778 is uncon-
stitutional racial classification).

" Japan in the 1890s was a rising naval power; it sent a warship to Hawai'i for a lengthy visit. Russ, Hawailax REPUBLIC
at 136-38, 143, 166. The Japanese government insisted that its citizens should be given the same treatment as American
and European immigrants to Hawaii: if the latter were to be given the vote, then Japanese in Hawai'i should be given the
vote. Id. at 23-25, 136. That would have given the Japanese close to an electoral majority, which the leaders of the
Republic wanted to avoid. /4. at 31. The voting laws of the Republic offered the possibility of carefully selected Japanese
being given the vote as denizens, while effectively maintaining the control of the governing faction. /d. at 32.

" 11 Haw 166 (1897).
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quoted an American case that said that the rule of citizenship by birth went back to the common law.'*
The Hawai'i Supreme Court also relied on the lower court’s decision in United States v. Wong Kim Ark,”
recognizing that American-born children of Chinese immigrants are citizens,

The taws of the Republic, like the laws of the Kingdom, provided for naturalization of foreigners
and offered denization as a status of dual citizenship.'® The Republic also offered the privileges of cit-
izenship by special certificate to aliens who had supported the Provisional Government."™ The Republic
granted denization and special certificates to 362 aliens,'

The Republic was not a democracy, yet it laid the groundwork for a democracy. If it had endured,
its citizenship law would likely have led to a multi-racial democracy in about a generation, when the
children of the Asian immigrants reached voting age. More significantly, the leaders of the Republic
aimed to persuade the United States to annex Hawai'i and accomplished their aim.™
brought Hawai'i under the Constitution of the United States, including the Fourteenth Amendment,

42

Annexation

peacefully establishing a democracy in the long run.

IV. AMERICAN CITIZENSHIP FOR HAWAIIAN CITIZENS
A. Territory and State

Annexation to the United States led to full democratic government in Hawai'i. “The Constitution
of the United States . .. [became] the heritage of all the citizens of Hawai'i.”'"* Annexation ended the
series of coups and attempted coups that had disrupted the politics of Hawai'i.'"# It eliminated the
option of re-writing the voting laws to exclude voters that the ruling faction disliked.'”

After Hawai'i was annexed to the United States in 1898, Congress passed the Organic Act making
Hawai'i a territory in 1900." Sec. 4 of the Organic Act granted American citizenship to everyone who
had been a subject or denizen of the Kingdom and everyone who had been a citizen of the Republic
of Hawaii, i.e., everyone who was born or naturalized in Hawai'i during the Monarchy and its succes-
sor governments.'” Persons who had obtained denizen status under the Kingdom or the Republic also
became American citizens because the United States recognized denization as being dual citizenship.'®

"% fd., quoting Ex parte Chin King, 35 F 355 (1888).

7 71 F. 382 (D. Or. 1896). The United States Supreme Court’s decision, United States v. Wong Kim Ak, 169 U.S. 649, affirm-
ing the district court, had not yet been decided.

® Constitution of the Republic Art. 17, Art. 19,

M A 17,§ 2.

" H, ARal, INDICES TO CERTIFICATES OF NATIONALITY 1846-1834, DENIZATION 1846-1898, OATHS OF LOYALTY TO THE
REPUBLIC FROM OAHU 1894, AND CERTIFICATES OF SPECIAL RIGHTS OF CITIZENSHIP 1896-1898 (hand count of indexed
names for period of the Republic).

4 See Russ, THE HAWAIIAN REPUBLIC at 372-379 (summarizing the history and policy of the Republic).

' Of course, in the long run, the leaders of the Republic were all dead. The attitude of the government of the Republic
to democracy is reminiscent of St Augustine when he was a wild young man and prayed to God, “Make me chaste . . .
but not yet.” AUGUSTINE, CONFESSIONS, Bk. 8, Chap. 7. The Republic wanted Hawai'i to be a democracy, but not yet.
¥ Rice v, Cayetano, 528 US. at 524.

'* The Kingdom experienced successful coups in 1864, 1887, and 1893 and unsuccessful attempted coups in 1889, 1892,
and 1893. The Republic suppressed a coup attempt in 1895.

1+ See J. MADISON, A. HAMILTON & J. Jay, THE FEDERALIST PAPERS, No. 10, at 77-84 (Rossiter ed. 1961) (a federal union
tends to “break and control the violence of faction™); Rice v. Cayetans (striking down exclusion of voters from OHA elec-
tons).

% Act of April 30, 1900, c. 339, 31 Stat. 141.

¥ IAMIGRATION LAW AND PROCEDURE, § 92.04[3] n. 41; 3 HACKWORTH, DIGEST OF INTERNATIONAL Law, 125, 126.

¥ 3 HACKWORTH, DIGEST OF INTERNATIONAL Law, 126-127, quoting Memorandum of the Office of the Solicitor for
the Department of State, Oct. 17, 1924, file 130 Hackfeld, John F. (concerning the claim of Clarence W. Ashford, a British
subject who claimed American citizenship based on having been granted Hawaiian denization in 1883).
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In 1901, Ching Tai Sai arrived in Honolulu from China, claiming to be an American citizen even
though he had never set foot in America and his parents had been Chinese subjects. In United States v.
Ching Tai Sai," the court held he was an American because (1) he had been born in Hawai'i during the
days of the Kingdom; (2) therefore, he had been a Hawaiian citizen under Hawaiian law; (3) therefore
he became an American citizen under the Organic Act,'™

Furthermore, by virtue of the Fourteenth Amendment, persons born in Hawai'i after Annexation
were native American citizens, regardless of their ancestry or the citizenship of their parents.” The
Organic Act removed all property qualifications for voting that had applied in the Kingdom and the
Republic as well as the political disqualifications imposed by the Republic.'™

In 1920, for the first time in the history of Hawai'i, women obtained the right to vote.

During this period, while ethnic Hawaiians were American citizens, tribal American Indians gen-

153

erally were not citizens. Ethnic Hawailans who had been born in Hawai'i had been Hawai'i citizens
and so became American citizens as a result of the Organic Act. The Fourteenth Amendment made
everyone born in Hawai'i after the Organic Act was passed a citizen by birth because they had been
born subject to the jurisdiction of the United States. By contrast, the Supreme Court held that tribal
American Indians generally were not American citizens because, although they were born in the United
States, they were not directly “subject to the jurisdiction” of the United States, but rather were subject
to the jurisdiction of their tribes.’” It was not until 192+ that an act of Congress made all American
Indians American citizens.'”” Because Hawaiians were never members of a tribe, they were not affect-
ed by this discriminatory rule denying tribal Indians citizenship under the Fourteenth Amendment.'*

During most of the Territorial period, Asian immigrants (except for those who had become natu-
ralized in Hawai'i before Annexation) were barred from voting because they were not citizens and could
not become citizens. Although persons of Asian descent who had been Hawaiian citizens before
Annexation became American citizens under the Organic Act,”” Asian immigrants were not eligible to
become naturalized American citizens at that time. The racial restriction on naturalization of Asians
predated Annexation.'® American citizenship was a requirement for voting in Territorial elections.™®
The result of the racially discriminatory naturalization laws was that ethnic Hawaiians, although they
were a minority of the population, were a majority of the clectorate until the 1930s.'*

" 1 U.S. Dist. Cr. Haw. 118 (1901).

" Accord, United States v. Dang Mew Wan Lum, 88 F.2d. 88, 89 ‘ith Cir. 1937) (woman born of Chinese parents in Hawaii
during period of Provisional Government became American cizen under Organic Act); 3 HACKWORTH, DIGEST OF
INTERNATIONAL Law at 120.

" United States v. Wong Kim Ark. 3 HACKWORTH, DIGEST OF I\ t1 R\ar10NAL Law at 120, Everyone born in the United
States and subject to its jurisdiction is a native American ciuzen. BLACK'S Law DICTIONARY 1047 (7th ed. 1999) (a
“native” is “a person who is a citizen of a particular . .. nation ta virtue of having been born there”).

" Organic Act §§60, 62.

' U.S. Constitution, Nineteenth Amendment (ratified 1920:.

1% Eik v Wilkins, 112 U.S. 94 (1884).

> Indian Citizenship Act, 43 Stat. 253 (1924).

136 See MacFarlane v. Collector, 11 Haw. at 175 (distinguishing £% on the grounds that “the refation of Indians to the United
States is peculiar” and so is irrelevant to “the general principle of nationality of birth” applicable in Hawai'i).

Y Qrganic Act, § 4, United States v. Ching Tai Sai, 1 US. Dist. Cr. Haw 118 (1901).

# Chinese Exclusion Act of May 6 1882, 22 Stat. 58; Toyota . { nuted States, 268 U.S. 402, 408 (1925) (discussing history
of racial restriction on naturalization).

" Organic Act, §§ 60 and 62.

1 In 1930, Asians accounted for 64% of the population but only 26 of adult citizens. The percentage of voters who
were of Japanese ancestry rose from 3% in 1920 to 8% in 1926 10 23% in 1936. R.C. PRATT & Z. SauTH, Hawai'l
POLITICS AND GOVERNMENT 37 (2000).
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However, the children of Asian immigrants were American citizens by birth and eligible to vote
when they came,of age.'"
zens. Chinese immigrants became eligible for naturalization in 1943.' Japanese and other Asian aliens

became eligible for naturalization under the Immigration and Nationality Act of 1952.'®

Eventually, Congress allowed Asian immigrants to become naturalized citi-

In 1959, when Hawai'i became a state, its citizens gained the cqual right with all other Americans

t.'* Just as there is only one

to elect congressional representatives and senators and vote for presiden
class of American citizen, there is only one class of American state.'® The citizens of Hawai'i took their

equal place with the citizens of the other forty-nine sovereign states of the Union.
B. Rice and Arakaki: Voting Rights Lost and Restored

In 1978, a state constitutional amendment created OHA, a state agency, to administer state
resources for the benefit of Hawaiians.'"® Another proposed constitutional amendment that would have
limited OHA’s beneficiaries, voters, and office-holders to ethnic Hawaiians failed to gain ratification
because the constitutional convention failed to disclosc that racial limitation to the voters.'”
the legislature added that limitation by a statute that defined the constitutional term “Hawaiian” in
terms of ancestry and race.'® This denied the right to vote in OHA elections to the vast majority of

However,

Hawai'i’s voters.'®

In Rice v. Cayetano, the United States Supreme Court held that the “State's electoral restriction enacts
a race-based voting qualification”™ that violates the Fifteenth Amendment to the United States
Constitution.” Noting that 1778, the date in the statutory definition of Hawaiian was the date that
Hawai'i’s long isolation ended,'” the Court drew the conclusion that “[tThe State, in enacting the legis-

‘i United States v. Wong Kim Ark; Terada v. Dulles, 121 ESupp. 6, 8 (D. Haw. 1954) (person born in Hawaii of Japanese par-
ents was by birth an American citizen by virtue of being born in the United States and a Japanese citizen by virtue of hav-
ing Japanese parents).

2 Pub L. No. 78-199, 57 Stat. 600 (Dec. 17, 1943) amending Naturalization Act of 1940 § 303, 54 Stat. 1140.

' Pub. L. No. 82-414, 66 Stat. 163.

% An Act to Provide for the Admission of the State of Hawaii into the Union, Act of March 18, 1939, Pub. L. 86-3, 73
Stat. 4.

* Under the “equal footing doctrine” new states are admitted on terms of equality with existing states and every stare is
equally self-governing. US. Constitution, Art. IV, § 3; Cople v Smith, 221 U.S. 538, 565 (1911).

‘% Haw. State Const. Art. XII, §8 3, 6 (added 1978).

Kahalekai v. Dot, 60 Haw. 324, 342 (1979). In addition, biank ballots were counted as votes in favor of all of the pro-
posed constitutional amendments, id. at 328-329, making it impossible to determine how many voters actually intended
to cast ballots in favor of creating OHA. After the effect of blank hallots was publicized in subsequent litigation, id., the
voters amended the state constitution in 1980 to prohibit counting blank ballots as “yes” votes. Haw. Constitution, Art.
XVII, § 2 “Ratification,” as amended in the Nov. 4, 1980 general clection.

“ Haw, Rev. Stat. § 10-2. The definition of “Hawaiian” proposed by the Constitutional Convention in 1978 and not rat-
ified was “any descendant of the races inhabiting the Hawalian Islands previous to 1778.” 1 PROCEEDINGS OF THE
CONSTITUTIONAL CONVENTION OF HAWAIL'T OF 1978, Committce of the Whole Rep. No. 13, at 1018 (emphasis added).
In Haw: Rev. Stat. § 10-2, the legislature substituted “peoples™ for “races™ but the legislative history shows that the mean-
ing was unaltered. Rice 0. Cayetano, 528 U.S. at 516, quoting 1979 Hawal'l SENATE JOURNAL, Standing Comm. Rep. No.
784 at 1350, 1353-54; id. Conf. Comm. Rep. No 77 at 998

" In 1998, the last election held under the racially discriminatory rules struck down in Rice, there were 601,404 regis-
tered voters, of whom 100,143 (16.65%) were ethnic Hawaiians registered to vote in OHA elections. STATE OF Hawal'l
DEPARTMENT OF BUSINESS, ECONOMIC DEVELOPMENT AND TOURISM, STATE OF Hawar't Data Book 1998 252, 261
(1999).

™ Rice v. Cayetano, 528 U.S. at 517.

U The Fifteenth Amendment, § 1 provides that *The right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of race, color or previous condition of servitude.”

™ Rice 528 U.S. at 500, 514-15.
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lation before us, has used ancestry as a racial definition and for a racial purpose.”'” The State and
OHA argued that the restriction of voting rights to descendants of people who lived in Hawaii in 1778
was part of a program to compensate the descendants of those who were harmed when the United
States assisted in the overthrow of the Kingdom in 1893."* However, as discussed above, the subjects
and voters of Hawai'i in 1893 were not limited to descendants of inhabitants in 1778, i.e. to ethnic
Hawaiians. In 1893, most ethnic Hawaiians could not vote but some persons who were not cthnic
Hawaiians were subjects, voters, and even prominent public officials. The Petitioner Harold F. Rice was
himself a descendant of a subject and public official of the Kingdom of Hawai'i.'” The Court
observed that the State’s use of the 1778 date had nothing to do with the overthrow of the monarchy
115 years later; rather it was selected to use ancestry as “a proxy for race.”' Because the Fifteenth
Amendment’s prohibition on using racial classifications to deny or abridge the right to vote in state and
federal elections is “explicit and comprehensive,”” the Court concluded that denying persons who are
not ethnic Hawaiians the right to vote in OHA elections violates the Fifteenth Amendment.

More broadly, the Court reaffirmed the basic democratic principle that whether the classification
is called “racial,” “ethnic,” “political,” or something else, discrimination based on ancestry is wrong:

One of the principal reasons race is treated as a forbidden classification is that it demeans the
dignity and worth of a person to be judged by ancestry instead of by his or her own merit
and essential qualities. An inquiry into ancestral lines is not consistent with respect based on
the unique personality each of us possesses, a respect the Gonstitution itself secures in its con-
cern for persons and citizens.!™

The Supreme Court rejected the three justifications that the State of Hawai'i and OHA offered for
the racially discriminatory voting laws.™ First, the Court squarely rejected the argument that cthnic
Hawaiians are analogous to an Indian tribe so that the restriction is like restricting voting in tribal elec-
tions to tribal members.'® Second, the Court rejected the justification that OHA elections are “special
purpose” elections, such as those for water districts, as to which the Fourteenth Amendment permits

" [4. at 515. The term “race” in the Fifteenth Amendment, enacted in 1870, encompasses ancestry-based groups that
are now commonly referred to as “ethnic groups.” /. at 515, It would surely be implausible to suggest that there would
be no constitutional violation if a state disenfranchised Japanese-Americans while allowing Chinese-Americans to vote.
" Brief for Réspondent Benjamin J. Cayetano at 3-8, 34-35, 40, 46-49; Brief of Amicus Office of Hawaiian Affairs, et
al, at 3, 6-8, 14, 24. The State and OHA repeated essentially the same argument in Arakaki. State Defendants’
Memorandum in Opposition to Plaintiffs’ Motion for Temporary Restraining Order and Injunctive Relief and in Support
of Defendants’ Motion for Summary Judgment filed August 3, 2000, at 5-10, 18, 32-33; and OHA's Proposed Intervenors-
Defendants Memorandum in Support of Defendants’ Motion for Summary Judgment and in Opposition to Plaintiffs”
Cross-Motion for Summary Judgment filed September 3, 2000, at 19-24 (on file with author).

" Rice, 528 U.S. at 510; Brief for Petitioner, at 2, 8.

' Rice, 528 US. at 514.

"7 “The purpose and command of the Fifteenth Amendment are set forth in language both explicit and comprehensive.
The National Government and the States may not violate a fundamental principle: They may not deny or abridge the
right to vote on account of race.” Rice, 528 US. at 511-12.

" Rice, 528 US. at 517. The origins of this principle go back to the original Constitution. See U.S, Constitution Art. 1,
§ 9, clause 8 (United States forbidden to grant titles of nobility); Art. I § 10, clause 1 (states forbidden to grant titles of
nobility), Art. I1I, § 3, clause 2 ( prohibiting hereditary criminal status: “no Attainder of Treason shall work Corruption
of Blood, or Forfeiture except during the Life of the Person attainted”). Some of the advocates of limiting voting rights
by ancestry revived the idea of “Corruption of Blood” by arguing that plaintff Rice should rot be allowed to vote in
OHA elections because his grandfather had opposed King Kalakaua and Queen Liliuokalani. See H. Trask and M. Trask,
Rice’s discrimination claim reveals legacy of overthrow, HONOLULU ADVERTISER, October 3, 1999.

™ Justice Kennedy wrote the majority opinion, joined by Chief Justice Rehnquist, and Justices O’Connor, Scalia, and
“Thomas. Justice Breyer wrote a concurrence joined by Justice Souter. Justices Stevens and Ginsberg dissented.

™ Rice, 528 U.S. at 518-22. The Indian tribe analogy is discussed in the last section of this article.
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departures from the one-person one-vote rule; there is no such exception to the Fifteenth Amendment."
Finally, the Court rejected the argument that the racial restriction ensured an alignment of interests
between the trustees and the beneficiaries of a racially restricted trust. Without reaching the question
of whether the federal or state government has a trust obligation to ethnic Hawalians or whether such
a trust would itself be constitutional, the Court rejected the trust argument for two distinct reasons.
First, it was inconsistent with the OHA statutory scheme because, although the bulk of OHA's trust
funds are earmarked for the benefit of "native Hawaiians" (i.e. those with 50% ethnic Hawaiian blood
quanturn), both "native Hawalians” and "Hawaiians" ({those with any degree of Hawaiian cthnicity)

could vote for trustees.'®

More significantly, the trust argument failed because it rested “on the demean-
ing premise that citizens of a particular race are somehow more qualified than others to vote on certain
matters.”'® The government “may not assume, based on race, that . . . its citizens will not cast a prin-
cipled vote.”'® Justices Breyer and Souter concurred on the ground that there is no federal trust rela-
tionship with ethnic Hawaiians and that the class of ethnic Hawaiians are not analogous to an Indian
tribe.'™ Justices Stevens and Ginsberg dissented, accepting the analogy between Hawaiians and mem-
bers of recognized Indian tribes.'®

Because the decision was grounded on the Fifteenth Amendment, which absolutely prohibits racial
discrimination in voting, the case turned on the determination that the classification “descendants of the
inhabitants of Hawaii in 1778” is a racial classification. Rice has been criticized for disregarding the his-
tory of Hawai'i,'” but that misses the true historical significance of the decision. The historical fact that
mattered was that 1778 was the year that Hawai'i’s long isolation from the outside world ended and
therefore had been selected as a proxy for race. “Descendants of the inhabitants of Hawai'iin 1778”
singles out ethnic Hawaiians as clearly as “descendants of the inhabitants of sub-Saharan Africa in
1492” singles out blacks.”™ Beyond its Fifteenth Amendment rationale, the holding in Rice, by striking
down the first express racial exclusion since the Bayonet Constitution, advances Hawai'i’s historical tra-
dition of expanding the right to vote.

In Arakaki v. State of Hawai'i," the United States District Court for the District of Hawai'i extend-
ed the principle of Rice to hold that state laws that denied to non-Hawaiians the right to run for the
office of OHA trustee were also unconstitutional racial discrimination violating the Fourteenth

I, 528 US. at 522.

™ Id., 528 US. at 523.

"% Id. Compare the premise, advanced by Kamehameha V 1o justify his coup, that universal suffrage was “altogether
beyond the political capacity of the Hawalian people.” 2 KUYKENDALL, HawaianN KINGDOM at 127 (quoting
Kamehameha V).

' Jd. Having decided the case under the Fiftcenth Amendment, the Court did not reach Rice’s claims that the State had
also violated his rights under the Fourteenth Amendment Equal Protection Clause.

% 1d., 528 U.S. at 525-27. Justice Breyer noted that the statutory definition of the favored class of “Hawaiians” includ-
ed everyone with the slightest descent from the pre-contact inhabitants of Hawai'i. He concluded that to define mem-
bership in the class “in terms of 1 possible ancestor out of 500, thereby creating a vast and unknowable body of poten-
tial members -~ leaving some combination of luck and interest to determine which potential members become actual vot-
ers -- goes well beyond any reasonable limit” and does not resemble “any actual membership classification created by any
actual tribe.” [d, 528 US. at 527.

™ Id., 528 US. at 528-48.

W S.K. Hom & E.K. Yamamoto, Symposium: Race and the Law at the Turn of the Century: Collective Memory, History and Social
Justice, 47 U.C.L.A. L. REv. 1747, 1766-76 (2000).

= Hawai'i is not the first state to have selected a date to define a racial classification. See Guinn v. United States, 238 U.S.
347, 360-63 (1915) (invalidating as racially discriminatory an Oklahoma statute that imposed a literacy requirement on
voters but contained a “grandfather clause” exempting individuals entitled to vote “on January 1, 1866,” a date prior to
passage of the Fifteenth Amendment when only whites could vote, as well as the lineal descendants of such voters).

® D, Haw. No. 00-00514 HG-BMK (September 19, 2000} (appeal pending). The author of this article is one of the attor-
neys representing the Plaintiffs in Arakaki. The appeal by the State of Hawai'i has been briefed in the 9th Circuir.
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Amendment, as well as the Fifteenth Amendment."® The court pointed out that “ours is a political sys-
tem that strives to govern its citizens as individuals rather than as groups” and “[r]acial classifications
are particularly harmful when used with respect to voting as they threaten to ‘balkanize us into com-
peting racial factions.”””'

The United States Constitution protects Hawai'i from such balkanization. In Arakef, the court
held that under the Equal Protection Clause of the Fourteenth Amendment “individuals have the con-
stitutional right to be considered for public office without the burden of invidious discrimination.””
The State’s discriminatory scheme could not survive strict scrutiny because it was not narrowly tailored
to any compelling state interest. Just as “Hawai'i may not assume, based on race, that .. . any . . . of
its citizens will not cast a principled vote” for trustee, it “may not assume, based on race, that . . . any of
... its citizens will not cast a principled vote” as trustees."® The court also held that the state’s discrim-
ination against candidates violated the Fifteenth Amendment by abridging the right to vote on account
of the race of the candidates.™

Although OHA’s racial restriction applied only to the elections for OHA trustees, nonetheless it was
the first narrowing of the Hawai i electorate since the Organic Act restored voting rights to all male cit-
izens. The only parallel in Hawai'1s history to OHA’s explicit racial discrimination in voting rights was
the provision of the Bayonet Constitution that disenfranchised Asians.' Of both exercises in disen-
franchisement, it can be said that “the use of racial classifications is corruptive of the whole legal order
democratic elections seek to preserve.”'*

1t is corruptive of democracy, not only because “it demeans the dignity and worth of a person to
be judged by ancestry instead of by his or her own merit and essential qualities,”" but because racial
classifications encourage racial partisanship. In Wright o. Rockefeller,® Justice William O. Douglas com-

3197

pared an alleged racial gerrymander to the electoral register system formerly used in Lebanon, Gyprus
and colonial India to ensure that each racial or religious group got its own little piece of the govern-
ment. Under an electoral register systemn, as under the OHA laws, certain offices are set aside for cer-
tain ethnic or religious groups and only members of those groups can vote for those offices. Justice
Douglas said:

When racial or religious lines are drawn by the State, the multiracial, multireligious commu-
nities that our Constitution seeks to weld together as one become separatist; antagonisms that
relate to race or to religion rather than to political issues are generated; communities seek not
the best representative but the best racial or religious partisan. Since that system is at war
with the democratic ideal, it should find no footing here."”

= HL.R.S. § 13D-2 required that to be eligible for clection or appointment to the OHA Board of Trustees, a person must
be qualified to vote under H.R.S. § 13D-3, which in wrn required that the person be Hawaiian, HRS § 13D-3(a)(1).
“Hawaiian” is defined in H.R.S. §§ 10-2 and 11-1 in the sense of descent from inhabitants of Hawai'i in 1778, which Rice
holds defines a racial classification.

# Id., slip op. at 4-3, quoting Shaw ». Reno, 503 U.S. 630, 657 (1993).

1%t Arakaki, slip op. at 26.

1% [d. stip op. at 20.

74, slip op. at 20-22, relying on Rice and on Hadnot ». Amos, 394 U.S. 338 (1968) (holding that excluding candidates from
the ballot because of their race violated the Fifccenth Amendment). The District Court also held that the racial discrim-
ination against candidates in OHA elections violated the Voting Rights Act of 1963, 42 US.C. § 1973. drakaki, Slip op.
at 22-25.

% 1887 Constitution, Art. 59, 62, in LYDECKER at 166-168. The racial exclusion imposed by the 1887 Constitution
applied to all elections and so was more extreme than the racial restriction in OHA elections.

'® Rice, 528 U.S. at 517.

" Id.

= 376 US. 52 (1964).

" Whight v. Rockefeller, 376 U.S. at 67 (Douglas, J. dissenting), quoted in Shaw v. Reno, 509 U.S. 630, 648 (1993).
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The rise of racial partisanship as a result of Hawai'i’s version of an electoral register is illustrated
by OHA’s argument in Arakaki that a particular candidate should be excluded from the ballot because
he had criticized OHA as being racially discriminatory, an opinion that OHA contended was incom-
patible with exclusive fiduciary devotion to the class of “Hawaiians.”*” Compare the Republic’s use of
a loyalty oath and a voter registration commission to exclude voters who had expressed royalist opin-
ions: in both cases, the group in power wanted to exclude voters and candidates that it did not trust.
In a democracy, the people choose the government, but under this strategy, the government chooses the
people.® The District Court rejected OHA’s argument because “barring a candidate from the ballot as
a result of that candidate’s public comments would strike a blow to one of our system’s most funda-
mental principles—the right to robust public debate on matters of self-government.”** Racial discrim-
ination is not immunized from constitutional challenge by combining it with political discrimination.™®

Rice restored the historic trend toward equal voting rights by overturning the racial discrimination
in the OHA voting laws and rejecting “the demeaning premise that citizens of a particular race are
somehow more qualified than others to vote on certain matters.””® Arakaki extended Rice to running for
office and rejected the first attempt in Hawai'i since Anncxation to exclude candidates based on their
expressions of political beliefs.” In the first OHA clection after Arakaki opened the ballot, 97 candidates
of different ethnic backgrounds ran, advocating views ranging from ending discrimination in OHA pro-
grams to restoring an independent Hawailan kingdom: one candidate who is not of ethnic Hawaiian
ancestry was elected.

V. RACIALLY EXCLUSIVE GOVERNMENT VIOLATES
HAWAT'T’S TRADITION OF INCLUSION.

Dissatisfied with Rice and Arakaki opening OHA clections to all citizens, various factions have
advanced competing proposals to create a governmental entity with citizenship, voting rights, and office

' Proposed Intervenors-Defendants’ Memorandum m Support of Defendants’ Motion for Summary Judgment and
Opposition to Plaintiffs’ Cross Motion for Summary Judgment at 24-34, filed September 3, 2000 (both arguing that
Plaintff Kenneth R. Conklin should be barred from running for OHA trustee because of public statements he had
allegedly made critical of OHA and racial preferences for cthnic Hawaiians).

' Reacting to the 1953 East German revolt against the Communist government, the poet Bertold Brecht wrote:

The Secretary of the Writers' Union

Had leaflets distributed in the Stalinallee

Stating that the people

Had forfeited the confidence of the government

And could win it back only

By redoubled efforts. Would it not be easier

In that case for the government

To dissolve the people

And elect another?

"The Solution.” B. BRECHT, POEMs, 440 (1976).

2 d., slip op. at 37. The court relied on Communist Party of Indiana . 1V hitcomb, 414 U.S. 441 (1974), which held that the
First Amendment is violated by a state law requiring a political party to file a statement that it will not advocate the over-
throw the government by force.

= See Hadnot v. Amos, 394 U.S. 358 (denying candidates right to rur because of their race and because of their political
beliefs violated both the Fiftcenth and the First Amendments

* Rice, 528 U.S. at 523.

% Arakaki, slip op. at 36-37. Following the District Court decision in .1rakaki, one of the plaintiffs in that case brought a
new case challenging the racial restriction on eligibility for OHA's programs and for homesteads offered by the
Department of Hawaiian Home Lands. Barrett v. State of Hawar . CV00-00645 DAE-KSC. It has been consolidated with
another case raising similar claims, Carroll o. Nakatani, Civil No. CV00-00641 DAE-KSC. Barrett has been dismissed on
standing grounds. An appeal is pending in the Ninth Circuit. "I'hc author is one of the attorneys representing Mr. Barrett.
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holding restricted to ethnic Hawaiians. Because they define themselves by ethnicity, they necessarily
define themselves as a minority in a state that has no ethnic majority. Like the factions that launched
the coups in 186, 1887 and 1893, to gain the power they seek, they must somehow disenfranchise the
majority. Numerous factions propose a wide range of plans on how to accomplish this, from secession
and reestablishment of a monarchy to a federal statute that would create a “quasi-sovereign” agency
modeled on an Indian tribe.”® Each of these plans would give the new minority government exclusive
power over some or all of Hawai'{’s public lands and funds. All of these proposals depart from the con-
stitutional principle of equal protection and the centuries-old Hawaiian tradition of inclusiveness.

A. Ethnic Hawaiians Are Not an “Indian Tribe.”

In response to Rice, Hawai'i’s Senator Daniel Akaka sponsored a bill that would have create a fed-
eral equivalent of OHA modeled on a federally recognized Indian tribe.”” Sen. Akaka and other sup-
porters of the bill argue that Hawaiians are like federally recognized Indian tribes and ought to be rec-
ognized as such. They also claim that creating a governmental entity restricted to ethnic Hawaiians
would be proper redress for the overthrow of the monarchy in 1893.2* The bill, submitted late in the
2000 session, died at the end of the 106th Congress but Scnator Akaka introduced it again in the next
Congress.® TUnder the bill, the Department of the Interior would create a roll of “Native
Hawaiians.”” The criterion for qualifying for the Sccretary’s roll is the same criterion that the Supreme

Court in Rice held is a racial classification: descent from inhabitants of Hawai'i in 1778.2" Anyone

% Under some of the more extreme proposals Hawai'i would secede from the Union and a independent government
would be set up that would be exclusively controlled by ethnic Hawaiians or in which ethnic Hawaiians would be guar-
anteed control of key positions. More moderate proposals would create a racially exclusive governmental agency within
the state or federal government or would create a racially exclusive government modeled on an Indian tribe that would
control all or part of Hawaii’s public lands. The class of proposals modeled on Indian tribes is sometimes called the
“nation within a nation” model. Surveys of the wide range of proposals that use the slogan “Hawaiian sovereignty” can
be found in 8.P. King, Hawaiian Sovereignty, HAW BAR _} julv 1999 p. 6;J.C.E WaxNG, Hawar't STATE AND LocaL PoLITICS,
105-108 (1998); T. Castanha, The He : Roles of and Impacts on Non-Hawaiians (1996),
www.hookele.com/non-hawaiians (visited Oct. 2, ZOOI)A Lmks to the websites of many of these organizations can be
found at www.hawaii-nation.org (visited Oct. 2, 2001).

1§, 9899 and S. 81 (106th Gongress, 2d Session, 2000). An identical bill, H.R. 4904 (106th Congress, 2000), was spon-
sored in the House of Representatives by Rep. Neil Abercrombie of Hawai'i.

% On the debate over the overthrow of the monarchy, see the sources cited in n. 122, supra, and Hanifin, Hawaiian
Reparations: Nothing Lost, Nothing Owed, 17 Haw. BaR. J. No. 2 1071982

5 Susan Roth, Native Legislation Dies in Senate, HONOLULU ADVERTISER, Dec. 14, 2000 p. Al. The bill has been rein-
troduced in the 107th Congress as S. 81 and H.R. 617.

w8, 28998 7.

2189899 § 2(1), (6) (7). Sec. T(@)(1)A)i) limits the roll to “the Jincal descendants of the aboriginal, indigenous, native
people who resided in the islands that now comprise the State of Hawaii on or before January 1, 1893, and who occupied
and exercised sovereignty in the Hawaiian archipelago.” At first glance this would suggest that the key date is January 1,
1893, and the criterion is linked to the overthrow of the monarchy in January 1893. However “aboriginal, indigenous,
native people” is defined in § 2(1) to mean “those people whom Congress has recognized as the original inhabitants of the
lands and who exercised sovereignty prior to European contact in the arcas that later became part of the United States.”
Sec. 1(2) of the bill says that Congress finds that “Native Hawaiians. the native people of the Hawaiian archipelago, . . .
arc indigenous native people of the United States.” Sec. 26 delines “indigenous native people” as “the lineal descen-
dants of the aboriginal, indigenous native people of the United States.” For Hawai'i, first European contact occurred in
1778, when Captain Cook artived. In short, to qualify for the roll, a person must be descended from someone who lived
in Hawai'i in 1778. Compare the state starutory definition of “Hawaiian” that the Supreme Court held in Rice is a racial
classification: “any descendant of the aboriginal peoples inhabiting the Hawaiian Islands which exercised sovereignty and
subsisted in the Hawaiian Istands in 1778, and which peoples thercafter have continued to reside in Hawail.” Haw. Rev.
Star. § 10-2. The reference to persons who “exercised sovercignty;” copied from the state statute to the federal bill, was
intended to avoid the “shipwrecked sailor” problem. As the Hawai'i legislature’s conference committee report'on the 1979
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could apply for inclusion on the roll but anyone else could challenge the appiicant’s ethnic qualifica-
na

tdon.*® A federal commission with membership restricted to ethnic Hawaiians would then examine
The Secretary of the

applicants’ genealogies to determine if they are really ethnic Hawaiians.”?

Interior would establish a process by which questions regarding an individual’s ethnic purity could be
appealed.”* The roll of federally approved ethnic Hawaiians would be the voting roll for an election
for a “Native Hawaiian Interim Governing Council” which would act as a constitutional convention to
draft “organic governing documents” for a “Native Hawailan Government.””* The ethnic Hawaiians
on the Secretary’s roll would vote again on the draft constitution,”®
and managed by the Department of the Interior.?” If the racially restricted electorate approves the con-
stitution, then the “Native Hawaiian Government” would be officially recognized by the federal gov-
ernment that had created it, as if it were a pre-existing Indian wibe.® The Secretary of the Interior
and the State could then negotiate with the “Native Hawailan Government” to transfer land and money

Both elections would be paid for

to that agency without further congressional authorization.”

Later in the 2001 session, Senator Akaka filed an alternative version of the bill that deleted the
specification of a process for creating an cthnic Hawalian government.”® The essential structure
remained: the definidon of “native Hawaiian” picks out the same classification that the Rice Court
determined is a racial classification: descent from inhabitants of Hawai'i in 1778. No knowledge or
interest in Hawaiian culture is required; the membership test is purely one of ancestry. The federal gov-
ernment would empower the- members of the racial class to form a government, “the Native Hawatian
governing entity,” which would be granted unspecified “governmental authorities” and would be enti-
tled to negotiate with the federal and state governments to receive lands and other assets.™ The process
would be funded by the federal government.™

OHA laws cxplains, it is “conceivable that persons descended from any race which may have been shipwrecked on
Hawai'i before 1778” could claim to be “descended from races inhabiting the Hawaiian Islands previous to 1778.” Stand.
Comm. Rep. No. 784, in 1979 Sen. J. at 1353. To ensure that OHA would be racially exclusive, the legislature revised
the definition of “Hawaiian” to include the reference to those who “exercised sovereignty.” /4. at 1353-35. Sen. Akaka’s
bill also defines “Native Hawailan” to include persons “who were eligible in 1921 for the programs authorized by the
Hawaiian Homes Commission Act (42 Stat. 108, chapter 42) and their descendants.” 8. 2899 § 2(7¥A). This incorpo-
rates by reference the definition of Native Hawaiian in that act, a definition which again points back to 1778 and to race:
“any descendant of not less than one-haif part of the blood of the races inhabiting the Hawaiian Islands previous to
1778.” Hawaiian Homes Commission Act § 201(a)(7) (emphasis added). The Supreme Court held that this definition is
a racial classification. Rice, 528 U.S. at 516-317.

S 9899 and S. 81 § 7(a)(1), 7(a)3)C).

w4, § T(a)2).

4 7(@)3)C).

v I, § 7(c).

g4 8 7(e).

w1485 7, 8.

% {d,§ 7(d). The bill would expressly override the Department’s rules for recognizing genuine Indian tribes, 25 C.FR.
§8 83.1, 83.7, and any other law that would prevent recognition of the Native Hawailan Government. S, 2899, § 7(d)(2)(A).
The racially exclusive constitutional convention and clectorate could choose to expand the definition of “Native
Hawaiian” beyond the racial definition in the bill.

" M, §9.

=S, 746, introduced April 6, 2001. On May 16, 2001, the House Natural Resources Committce amended the original House
bill, HR. 617, to substitute the language of S. 746 and approved that version. “Hawaiian Bill takes first step in House,”
HONOLULU ADVERTISER, May 16, 2001, http://the.honoluluadvertiser.com/article/2001/May/16/br/br03p.html.  House
Report 107-140. On July 24, 2001 the Senate Indian Affairs Committee approved S. 746. “U.S. Senate to Consider Akaka Bill,”
HONOLULU STAR BULLETIN, July 24, 2001, http://starbulletin.com/2001/07/24/

news/storyl.html. The provisions defining the process for creating the “Native Hawaiian governing entity” may have been
deleted to make it less evident that that entity would be created by an exercise of congressional power subject to the Constitution.
28, 746, § 6(b)(2NAYii); § 8(b). The definitions of “Native Hawaiian,” “indigenous, native people,” and “aboriginal,
indigenous, native people” remain the same as in 8. 81. S. 746, §2(1), (4), (6).

= 8. 746§ 7.
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Because there is no detail about how the “Native Hawaiian governing entity” is to be organized,
several organizations could claim the title.”® That would force the Secretary of the Interior to choose
a government for Native Hawaiians by any method she thinks appropriate.” Thus, any governmental
authority-exercised by the new government would be derived from federal law and a decision of a fed-
eral official. The bill does not say whether the “Native Hawaiian governing entity” chosen by the
Secretary will be able to exercise governmental authority over aill ethnic Hawaiians or only on those who
voluntarily join it. This creates the possibility that some people might be forced to accept the authori-
ty of the “Native Hawailian governing entity” over them based solely on their race.

S. 746 would also create a troublesome loophole: under § 6(b)}2)(D), if the Secretary does not certi-
fy the “organic documents” of a putative “Native Hawaiian governing entity” within 90 days of its appli-
cation, then the certification “shall be deemed to have been made.” Any organization claiming to be the
“Native Hawaiian governing entity” which is not so certified by the Secretary could invoke this provision
to claim that the Secretary’s inaction has effectively certified it as the “Native Hawaiian governing enti-
ty.” This could be a fruitful source of litigation among numerous claimants and the federal government.

These bills (and any other plan based on creating an analog to an Indian tribe) all suffer the same
fatal constitutional defect as did OHA’s voting scheme: they are racially discriminatory and violate the
Fifteenth Amendment. The Fifteenth Amendment expressly applies to the United States, just as it
applies to the states.” Federal governmental action is clear: the new government would be defined in
a federal statute and federal regulations, paid for with federal money, and its creation would be man-
aged by a federal agency. The definition of “Native Hawaiian” in terms of ancestry tracing back to
inhabitants of Hawai'i in 1778 is the same racial classification that the Supreme Court detected in the
OHA statutes.” That racial classification would be used to determine a voting roll for elections or an

2§, 746 avoids an express racial limitation on who could be a citizen of the “Native Hawaiian governing entity.” That per-
mits an argument that the entity would not necessarily be racially exclusive. However, it also creates the possibility that any
group of ethnic Hawaiians could create a “Native Hawaiian governing entity” with a citizenship restricted in any way they
please. The bill provides that when “the duly elected officers of the Native Hawaiian governing entity” submit “the organic
governing documents of the Native Hawaiian governing entity” to the Sccretary of the Interior, the Secretary is to review
those documents and determine whether they “establish the criteria for citizenship in the native Hawaiian governing entity”
and whether they were “adopted by a majority vote of the citizens of the Native Hawaiian governing entity” S. 746, §6(b).
There is no requirement that the documents creating the “native Hawaiian governing entity” have been adopted by a major-
ity vote of ethnic Hawaiians or any group other than the group specified in the documents themselves. Mutually antagonis-
tic “sovereignty” groups may organize several contending “Native Hawaiian governing entitfies].” Any two ethnic Hawaiians
could form a group, draft “organic governing documents” which specify that citizenship is limited to themselves, vote for those
documents, elect themselves officers, and then submit the documents to the Secretary, who would be required to certify that
the documents do indeed specify a rule of citizenship and have been adopted by a majerity of the citizens so defined. Other
groups might form that included among their citizens persons who are not ethnic Hawaiians.

2§ 746 refers to “the Native Hawailan governing entity” (emphasis added), apparently contemplating that there will be
only one such entity. However, the bill gives the Secretary no guidance as to how to choose which one of several con-
tenders is to be granted governmental powers, including the power to negotiate with the federal and state governments for
land and other assets. The bill provides for the Hawai'i state legislature to “support[] the recognition of a Native
Hawaiian governing entity,” §6(b}2)(B), but does not require the legislature to act. Rather, the bill provides that if' the state
legislature does not act within 90 days, the Secretary will be deemed to have certified that the legislaturc endorsed groups
that submit organic documents in the proper form. S. 746, §6(b)(2)D). The certification that organic documents have
been filed in proper form is distinct from the certification of legislative endorsement. More than one group could quali-
fy for either or both certifications. Thus, in the likely event that there is more than one contending candidate for “Native
Hawaiian governing entity,” the Secretary of the Interior, could exercise discretion to choose a government for “Native
Hawaiians.” The Senate Committee Report approving S. 746, Report § 107-66 at 43, states that the Committee on
Indian Affairs “does not intend that the State of Hawaii have any role in determining the Native Hawaiian governing enti-
ty that is to be recognized by the United States.”

# The Fifteenth Amendment is “binding on the National Government, the States, and their political subdivisions.” Rice,
528 U.S. at 498.

= [d., 528 US. at 514-16.
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initial group of voters who can partcipate in the creation of the new government. Therefore, like the
OHA statutes, it denies the right to vote on account of race, contrary to the Fifteenth Amendment. The
possibility that the racially exclusive electorate might subsequently choose to adopt a constitution that
broadens-the franchise does not save the racially discriminatory rules for the elections that initiate and
define the entire process.™

The Constitution’s requirement that elections be open to all without regard to race cannot be avoid-
ed by analogizing ethnic Hawaiians to an Indian tribe and invoking Congress’s power under the
Commerce Clause to “regulate commerce” with “Indian Tribes.””* Both the State of Hawai'i and OHA
argued that analogy in their briefs in Rice and the Supreme Court rejected it.” As the Supreme Court
pointed out in Rice, an Indian tribe can impose an ancestry restriction on voting because “various tribes
retained some elements of quasi-sovereign authority, even after cession of their lands to the United States”
and that “retained tribal authority relates to self-governance.” Therefore, “[i]f a non-Indian lacks a
right to vote in tribal elections, it is for the reason that such elections are the internal affair of a quasi-
sovereign’™! government that was not created by the federal government or by a state but predates con-
tact with non-Indians.*? What is essential is a government and distinct political community with a con-
tinuous existence dating back so far that they does not derive their “quasi-sovereign” status from the
United States. A group of Indian individuals that lacks such a government and continuous political com-
munity is not a tribe, even if its members can claim a common descent.” Because Indian tribes are gov-
ernmental entities that are not creatures of the federal or state governments, the federal Constitution gen-
erally does not apply to them.® By contrast, the United States, like the states, is constitutionally barred
from authorizing racial discrimination in voting* In Rice, the Court rejected the analogy between Indian

' The Fifteenth Amendment applies to referenda about public policies as well as to election of candidates; it bars dis-
crimination in “elections to determine public governmental policies or to select public officials, national, state or local.”
Rice, 528 U.S. at 514 quoting Terry v Adams, 345 U.S. 461, 467 (1953).

= 11.8. Constitution, Art. I, § 8, clause 3, gives Congress power, “To regulate Commerce with foreign Nations, and among
the several States, and with the Indian Tribes.” The committee reports of the Indian Affairs Committee, Sen. Report
106-424 at 21-34 (September 27, 2000), and S. Report 107-66 at 21-34 (September 21, 2001) rely on Congress’ power
over Indian tribes under the Commerce Clause as the constitutional power supporting the bill.

= Rice, 528 US, at 517-22.

# [d. 528 US. at 518 (emphasis added).

™M 4. 528 US. at 520.

27 Soe, Montoya v. Uniled States, 180 US. 261, 266 (1901), defining an “Indian tribe” as “a body of Indians of the same or
similar race, united in a community under one leadership or government and inhabiting a particular, though sometimes ill-defined
territory.” (Emphasis added.) In United States v. Wheeler, 435 US. 313, 322-23 (1978), the Supreme Court held that because
“powers of Indian tribes” are “inkerent powers of a limited sovereignty which has never been extinguished,” tribes and federal gov-
ernment are dual sovereigns that can both prosecute an Indian without violating the constitutional prohibition on double
jeopardy. (Emphasis in original). By contrast, a territory is a federal creature that cannot prosecute a defendant who has
been prosecuted by the United States. 1d. See, Atkinson Trading Co. v. Shirley, -- U.S. —, 121 8.Ct. 1825, 1830-31, 149 L.Ed.
2d 889, 896-99 (2001) (tribe’s surviving inherent sovereignty as a domestic dependent nation is generally is limited to its
members). Under the Department of the Interior regulations governing recognition of Indian tribes, an applicant orga-
nization must proved that it “has maintained political influence or authority over its members as an autonomous entity
from historical times until the present.” 25 C.F R. § 83.7(c). Historical times are defined as times going back to the first
sustained contact with non-Indians. 25 C.FR. § 83.1.

% Miami Nation of Indians of Indiana, Inc. v. United States, 2001 U.S. App. LEXIS 13277, *19 - *20 (7th Cir. 2001). See Montoya
v. LS. 180 U.S. at 266 (tribe is community united under one leadership or government); Worcester v. v. Georgia, 31 US. 513,
559 (1832) (tribes are “distinct independent political communities”). A tribe that ceases to maintain political unity under
a distinet tribal government ceases to be a tribe and its former members have no special status different from other citi-
zens. Miami Nation of Indians of Indiana, Inc. v. US.; Worcester v. Georgia, 31 U.S. at 593 (M’Lean, J. concurring); see Mashpee
Trtbe v. Secretary of the Interior, 820 F.2d 480, 482-83 (1st Cir. 1987); Mashpee Tribe v. New Seabury Corp., 592 F.2d 575 582-87
(1st Cir. 1979)

= CANBY, AMERICAN INDIAN Law, 327-28 (1998); see Talton v. Mayes, 163 U.S. 376 (1896) (tribe not limited by Fifth
Amendment to US Constitution when dealing with its members).

2 Fifteenth Amendment, § 1; Rice, 528 US. at 519-20.
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tribal elections and race-based voting laws enacted under the Constitution.™
mental agency, an agency under the authority of state or federal legislation for an Indian group would
be bound by the constitutional requirements of equal protection,”

The lack of any historical precedent for a Hawaiian “Indian tribe” is fatal to the Indian tribe anal-

ogy. The federal government cannot recognize or restore a Hawaiian tribe because no such tribe has
238

Like any other govern-

ever existed. Neither ethnic Hawaiians nor any other citizens of Hawail were ever organized as tribes.
The Kingdom of Hawai'i was not a tribe, but was the government of an independent country, a for-
eign country from the American perspective. Just as an Indian tribe is not a foreign nation, a foreign
nation is not an Indian tribe.” Tribesmen are tribesmen because their parents were tribesmen.
However, under the laws of the Kingdom, everyone born or naturalized in Hawai'i was a subject, no
matter where his family came from.?** Many of the Kingdom’s cabinet members, legislators, governors,
By contrast, the

212

and judges were not ethnic Hawaiians; some never cven chose to become subjects.
leaders of a tribe are members of the tribe and descendants of members.*® The annexation of Hawai'i
was not the incorporation into the United States of a tribe with a pre-existing membership restriction
based on ancestry. Under the terms of the Annexation Treaty** and Annexation Resolution,™ the inde-

% The Court emphasized that OHA is a state agency, not an Indian tribe. {d. 528 US. at 520-21. Discussing Morton v.
Maneari, 417 US. 535 (1974), a leading case on the scope of Congress’ plenary power over Indians that was heavily relied
upon by the State and OHA, the Court said that, “it does not follow from Maneari . . . that Congress may authorize a
State 1o establish a voting scheme that limits the electorate for its public officials to a class of tribal Indians, to the exclu-
sion of all non-Indian citizens.” /4. at 520, Mancari upheld a hiring preference in the Bureau of Indian Affairs in favor
of enrolled members of federally recognized Indian tribes. In Rice, the Court stressed that the hiring preference at issue
in Mancari was political rather than racial because it was ““not directed towards a “racial” group consisting of “Indians,”
but rather ‘only to members of “federally recognized” tribes.” 528 U.S. at 519-20 quoting Mancari, 417 US. at 533, n.24.
W Sep Mancari {analyzing affirmative action program in Burcau of Indian Affairs for conformity with Constitution and
interpreting it as favering the political class of enrclled members of federally recognized tribes); Rice, 528 US. at 519-20
(Congress cannot autherize state to establish voting scheme for state office that limits electorate to tribal Indians).

"% As the State of Hawaii acknowledged before the U.S. Supreme Court, the tribal concept has no place in the context
of Hawaiian history. Rice v. Cayetano, Respondent's Brief in Opposition to Petition for Writ of Certiorari (Dec. 29,
1998), p. 18. Jon Van Dyke, The Political Status of the Native Hawanan People, 17 YALE Law & PoLicy Review 95 (1998)
(“Native Hawaiians have never organized themselves into tribal unus™). To establish that a group of Indians exists as an
Indian tribe, the group's membership must consist of individuals who descend from a historical tribe. See Interior Dept.

regulations defining criteria for tribal status, 25 C.ER.§83.7b 1. ¢ FEthnic Hawailans are not descended from mem-
bers of a historical tribe because there never was a tribe in Hawan  They are not a federally recognized Indian twibe. Price
0. Hawat'i, 764 F.2d 628, 626-28 (9th Cir. 1985). Ethnic Hawanans as a group do not meet the criteria for recognition as
an Indian tribe, particularly in that they are not descended from a historical tribe and they are not descendants of the abo-
riginal inhabitants of North America. 25 C.ER. §§ 83.1, 837 tor a deailed explanation of why ethnic Hawaiians are
not an “Indian tribe” for constitutional purposes, see Stuart Minor Benjamin, Equal Protection and the Special Relationship: The

Case of Natwe Hawaitans, 106 YALE. L.J. 537 (1996).

79 See Cherokee Nation v. Georgia, 30 US. 1 (1831) (Indian trihe dis npt have standing to bring suit against under original
Jjurisdiction of Supreme Court because it is neither a State nor « loreign nation but merely a domestic dependent nation);
Montoya v. United States, 180 US. 261, 265 (1911) (Indians tribes do not and never have constituted “nations” as that term
is used in international law).

% Sge Interior Dept. regulations defining criteria for tribal status. 25 C.ER. § 83.7(b)(1), (e).

H1 See supra, text at notes. 35 - 535.

2 See supra, text at notes 31 -33, 68, 95.

= S 25 C.ER. § 83.7(c) (requiring that the Indian group claiming to be a tribe must prove that it has maintained polit-
ical authority over its members since contact with non-Indians . ¥ 83.7(d) (the groups members must be able to prove
descent from members of a historical Indian tribe).

= Treaty of Annexation of Hawai'i (1893) in L. THURSTON, FUNDAMENTAL Laws OF HAWAI'T 243 (1904).

# Resolution No. 33 of July 7, 1898, 30 Stat. 750 (known as the “Anncxation Resolution” or “Newlands Resolution”).
Some opponents of Annexation argued that the Annexation ‘reary could not constitutionally be approved by a majority
vote of both houses of Congress but only by a two-thirds majority of the Senate. Russ, Hawallan REPUBLIC at 324-30.
The question became moot when the Annexation Resolution. which expressly ratified the treaty, won a two-third
majority in the Senate, as well as an even greater majority in the House of Representatives. Id. at 340-41, 353. Moreover,
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pendent country of Hawai'i merged into the United States, transferring all its property and sovereign-
ty to the federal government, and leaving no “quasi-sovereign” behind.”* “If a nation doesn’t exist, it
can’t be recognized, whether or not it ceased to be a nation voluntarily.”*"

Because there has never been a Hawaiian tribe, there is not and cannot be any tribal government
with “retained quasi-sovereign” powers. Any government created for cthnic Hawaiians would be cre-
ated de novo by the State of Hawai'i or the United States. Groups of individual citizens can form vol-
untary political organizations but they cannot invest their private organizations with sovereign public
power® The Organic Act made all of citizens of Hawaii American citizens, at a time when tribal
Indians were generally denied citizenship.*® Like all American citizens, individual American citizens of
Hawaiian ancestry do not retain any mysterious “sovereignty” that they could use create a new sover-
eign distinet from the federal and state governments. Like all Americans, they exercise their rights of
self-government by participating in the sovereign federal and state governments. Unlike Indian tribes
on reservations, ethnic Hawaiians do not live in segregated communities that could make and enforce
laws without affecting others; rather, they are integrated with their fellow citizens in the politics and soci-
ety of the State of Hawai'i.

The law creating a “Native Hawaiian governing cntity” would be legislated by Congress. The fed-
eral government and all of its creatures are subject to the Fifteenth Amendment’s ban on racial dis-
crimination in voting Congress has no power to manufacture a tribe out of a racial classification by ipse
dixit™ Congress” power under the Commerce Clause to “regulate commerce” with “Indian Tribes” is
a special power of Congress over Indian tribes, not a special privilege of Indian tribes.” If Congress’s
power were cut loose from the requirement of a pre-cxisting Indian tribal organization, then it would
become a power to discriminate for or against millions of individuals based solely on their racial ances-
try, even if their Indian or ethnic Hawaiian heritage is only “1 possible ancestor out of 500.”%* That
would contradict the principle of equal protection, which applies to the federal government as well as
to the States.”™ All of Congress’s powers under the original Constitution are limited by the Fifteenth

it is now well-established that “[t}he President, with the authorization or approval of Congress may make an internation-
al agreement dealing with any matter that falls within the powers of Congress and the President under the Constitution.”
RESTATEMENT OF THE Law: FOREIGN RELARIONS Law OF THE UNITED STATES § 303(2). B. Altman & Co. v. United States,
224 U.S. 583 (1912); Wenberger v. Rossi, 456 US. 25 (1982). Congress's powers include regulating the territory and prop-
erty of the United States and admitting new States to the Union. Constitution, Art. IV, § 3. Accordingly, annexa-
tions of territory by joint resolution have been held to be cffective in the case of Hawai'i, United States v. Fullard-Leo, 331
US. 256, 276 (1947) (all of the territory of Hawai'i annexed to U'S., including Palmyra Island), and Texas, Texas v. White,
74 US. 700 (1868) (Texas annexed by joint resolution, subsequently made a state by another resolution, and cannot quit
the Union).

# Compare, Rice, 528 U.S. at 520 (Indian tribes can restrict voting to tribal members because the tribes have retained cle-
ments of original quasi-sovereign powers predating American anncxation of their territories).

0 Miami Nation of Indians of Indiana, Inc. v. United States, 2001 U.S. App. LEXIS 13277, *19 (7th Cir.) (applying same prin-
ciple to tribe when its governmental organtzation lapsed).

% By contrast, a tribe “must be something more than a private, voluntary organization.” Mashper Tribe v. New Seabury Corp.,
592 F.2d 575, 582 (1st Cir. 1979), citing United States v. Mazurie, 419 US. 344, 557 n.3 (1975).

¥ Organic Act, § 4; compare Elk v. Wilkins, 112 U.S. 94.

20 See United States v. Sandoval, 231 U.S. 28, 39-47 (1913) {Congress cannot “bring a community or body of people within
the range of ” its special power over Indians “by arbitrarily calling them an Indian tribe”); United States v. Candelaria, 271
U.S. 432, 439 (1926) (same). Rice establishes that the terms “Hawaiian” and “Native Hawaiian” are racial classifications
when defined in terms of ancestry. 528 US. 515-17.

» Benjamin, Equal Protection and the Special Relationship: The Case of Native Hawaiians, 106 YALE. LJ. at 586.

¥ Rige, 528 U.S. at 527 (Breyer, J. concurring). Approximarcly fificen million Americans can trace part of their ancestry
back to the pre-Columbian inhabitants of the Americas but only about 1.4 million are members of federally recognized
Indian tribes. G. RUSSELL, NATIVE AMERICAN FAQS HaNDBOOK, 44 12000}

** Adarand Constructors Inc. v. Pma, 515 US. 200, 204 (1993} fsame test of strict scrutiny applies to federal race-based pro-
grams as to state race-based programs, including programs that give preference to “American Indians, Eskimos,” and
“Aleuts.”). In addition, reading “Indian tribe” as if it meant “members of an cthnic group that lived in America before
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Amendment and the Bill of Rights, including the equal protection principle implicit in the Due Process
Clause of the Fifth Amendment.” Just as Congress cannot racially segregate school children, it can-
not racially segregate voters by inventing an Indian tribe.

B. All of the People of Hawai'i Are the Heirs of the Kingdom.

All plans for racially exclusive government, whether organized as a state agency, a federal agency,
a tribal government, or a government of an independent country with race-based citizenship, conflict
with the Hawaiian tradition of political inclusion as much as they conflict with the constitutional prin-
ciple of equal protection. From Kamehameha I’s appointment of westerners as governors to Rice’s dec-
laration that “[r]Jace cannot qualify some and disqualify others from full participation in our democra-
cy,”* none of Hawai'i's governments has ever restricted citizenship to a single racial ancestry. Except
for OHA before Rice, there has never been an elected body with membership and voting rights limited
to a single racial group. The citizens of the Kingdom of Hawaii included everyone born in Hawaii plus
naturalized subjects and denizens.”® When Hawaii was an independent nation in the international sys-
temn it was, like the United States, a multiracial nation defined by a common citizenship. No ethnic
group of citizens had any special legal status placing its members above their fellow citizens.

Tor two centuries, the trend in Hawai'i has been toward expanding the numbers of people who
have a say in all parts of their government: from Kamehameha I’s near-absolute monarchy to a hered-
itary oligarchy, to an oligarchy open to men with money, to American democracy. Although the
Kingdom was not a democracy by today’s standards, political rights were not limited to a particular eth-
nic group or to the lineal descendants of a founding group. Voting was never limited to ethnic
Hawaiians.® Decisions about how government land was to be used were made by the people in charge
of the government, and indirectly by the voters. No individual or ethnic group owned the Government
Lands; the government did.*® No individual subject could have sold or willed a personal share of the

the white men arrived” ignores the rule of Indian law that a member of a tribe can voluntarily quit the tribe. See Montoya
v. Untted States, 180 U.S. 261 (members of tribes quit and joined another tribe; their original tribes not responsible for their
subsequent crimes); Nagle v. United States, 181 F. 141 (9th Cir. 1911). One can quit a political organization but one cannot
quit an ethnic group.

™ Bolling v. Sharpe, 347 U.S. 497 (1954) (Congress’ power to legislate for the District of Golumbia is circumscribed by the
equal protection prineiple implicit in the Due Process Clause of the Fifth Amendment and does not extend to legislation
requiring segregated schools). Congress’ exercise of its Indian Commerce Clause Power is limited by the Fifth
Amendment. Hodelv. Irving, 481 U.S. 704 (1987) (statute barring inheritance of fractionated Indian land allotments uncon-
stitutionally effected taking of Indians® property); Babbitt v Youpee, 519 U.S. 234 (1997) (amended version of same statute
also unconstitutional).

= Rice, 528 U.S. at 523.

6 See supra, text at notes 31 - 68.

B See supra, text at notes 69 - 110.

% The Hawaii Supreme Court during the Monarchy repeatedly interpreted the King's 1848 grant of land to the gov-
ernment and the Legislature's acceptance of it as vesting land ownership in the Government alone. Se, In the Matter of the
Fstate of His Majesty Kamehameha IV, 2 Haw. 715 (1864) (interpreting the Mahcle between the Crown lands and Government
lands and the Act of Juné 7, 1848, which accepted the King's grant, as vesting ownership of the Government lands in the
Government and the Crown lands in the King); Harris v. Carter, 6 Haw. 195, 201 (1877) {per Judd, C.J.); Kenoa v. Meck, 6
Haw. 63 (1871); Thurston v. Bishop, 7 Haw. 421, 430 (1888). Statutes passed during the Monarchy confirm this view. See
Act of July 11, 1831 to Provide for the Appointment of Agents to Scll Government Lands to the People, 1851 Sess. Laws
32, reprinted at 2 R.L.H. (1925) 2196; Act of July 6, 1833 to Amend the Second Section of the Act to Provide for Appaint-
ment of Agents to Sell Government Lands to the People, L. 1833 p. 35, reprinted at 2 R.L.H. (1925) 2197; Disposition of
Government Lands, CC 1859 §§ 39, 46, 47; Cp. L §§. 39, 46,47, C.L. §§ 166, 174, 173, reprinted in 2 R.L.H. (1925) 2198;
1874 Sess. L. c. 24 (allowing Minister of Interior as agent for the Government to lease sell or transfer land owned by
Government); 1876 Sess. L. ¢. 44 and 1878 Sess. L. ¢. 5 (regulating sale of Government land); Act to Facilitate the
Acquiring and Settling of Homesteads. 1884 Sess. Laws c. 45 {regulating sale of government land to the people}, amend-
ed by 1888 Sess. Laws ¢. 34 and 1890 Session Laws c. 83; Act to Detcrmine the Status of the Landings of the Kingdom
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Government Lands to another person; nor could a subject have excluded anyone from any part of the
Government Lands.® Nor did ethnic Hawaiians, individually or as a group, have any special legal priv-
ileges to use those lands.® Thus, a racially exclusive government for ethnic Hawaiians would not be a
revival of the Hawaiian Kingdom or the independent nation of Hawai'i. Rather, it would be a novel
and unconstitutional creature of the federal or state government.

All of the proposals to create an exclusive group of heirs of the Kingdom defined by ancestry,
including both versions of the Akaka bill, ignore the Kingdom’s own laws. To determine the members
of an organization, look to the organization’s membership rule. To determine the members of a polit-
ical community, lock to its citizenship laws. If one were to apply to people living today the citizenship
laws of the Kingdom of Hawai'i to determine who would be a citizen of a successor of that Kingdom,
then everyone born in Hawai'i would be a citizen and everyone who moved to Hawaii would be eligi-
ble to become a citizen. That is basically the rule for citizenship in the State of Hawai'i. The citizens
of Hawai'i jointly exercise sovereignty® by participating in the sovereign governments of the State of
Hawai'i and the United States of America, and so share in decisions about how the land of Hawai'i
will be used.® All adult citizens of Hawaii now have the same right to participate equally in the multi-
ethnic state and federal governments that rich men in 1893 had to participate in the multi-ethnic
Kingdom of Hawai'i. No one deserves more than equality. All of the people of Hawai'i are heirs of
the Kingdom and its tradition of political inclusion. The citizens of Hawai'i can say: “We are all sov-
ereign now.”

and the Rights of the Public Therein, 1892 Sess. Laws c. 44 {granting private persons the right to use government land-
ings).

» The right to exclude others is the hallmark of a property interest. College Savings Bank v. Florida Prepaid Postsecondary
Education Expense Board, 527 US. 666, 673 (1999) (right to exclude is hallmark of property interest); Kaiser detna v. United
States, 444 U.S. 164, 176 (1979) (right to exclude from privately owned former Hawaiian fishpond).

¥ A statute enacted at the time that land in Hawai'i was first privatized preserved the rights of “tenants of the ahupua'a”
to gather specified items in the ahupua'a on public as well as private lands. Act of July 11, 1851, reprinted in Laws OF
His MaJEsTY KaMEHAMEHA III, 98-99 (1851), now codified at Haw. Rev. Stat. § 7-1; Ond 2. Meek, 2 Haw. 87 (1858). An
“ahupua‘a” is a traditional land division, generally corresponding to a valley from the mountains to the sea. All occupants
and residents of the ahupua’a are “tenants of the ahupua’a,” without regard to race. Haalelea v. Montgomery, 2 Haw. 62,
71 (1858); Dowsett v. Maukeala, 10 Haw. 166, 170-71 (1893); Hation v. Piopio, 6 Haw. 334, 335-36 (1882); Damon v. Tsutsui, 31
Haw. 678, 687-90 (1930). Compare Public Access Shoretine Hawai'i v. Hawai i County Planning Commission, 79 Haw. 425, 903 P2d
1246 (1995) (extending gathering rights to other unspecified items but adding a racial restriction to ethnic Hawaiians based
on a provision of the Hawai'i State Constitution, Art. X1, § 7, enacted in 1978, which uses the racial definition of
“Hawailan” that was at issue in Rice). See Paul M. Sullivan, Cusiomary Revolutions: The Law of Custom and the Conflict of
Traditions tn Hawai'i, 20 U. Haw. L. REv. 88 {1998} (discussing gathering rights under Hawai'i law).

* “Spvereignty” has become a controversial term in Hawai'i politics. This article will not spoil “sovereignty” by defin-
ing it. Words mean what they are used to mean. Because “sovereignty” is used inconsistently, it can have no single, con-
sistent meaning Indeed, its vagueness is its value: people who agree on nothing else can agree o use “sovereignty” as a
slogan and so can appear t0,agree on substance (until they begin to discuss specifics). If someone could decree a precise
definition, everyone else would abandon “sovereignty” for something vaguer. Nonetheless “sovereignty” is not utterly
meaningless. Its varying uses in the current debate are contradictory precisely because they point to contrary proposals
regarding the same subjects. There are two broad themes: individual freedom of choice and collective political power.
Individual freedom of choice encompasses freedoms of thought, expression, religion, and association. It includes the right
10 try to learn a culture and a language and so make them your own. The federal and state Constitutions guarantee all
of these rights equally to everyone. U.S. Constitution, First Amendment; Hawai'i State Constitution, Art. 18§ 3 (equali-
ty of rights), 4 (freedom of religion, speech, press, assembly and petition), 6 (privacy) 7 {voting, privileges of citizenship).
See, Meyer v. State of Nebraska, 262 U.S. 390 (1923) (statute forbidding parents to educate their children in foreign language
is unconstitutional).

*2 As Justice Breyer noted in his concurrence in Rice, 528 US. at 523, the land formerly held by the Kingdom and the
Republic is held in public trust for all of the people of Hawai'i, not just for ethnic Hawaiians, and is managed for the pub-
lic by the State government and the federal government. See Resolution No. 35 of July 7, 1898, 30 Stat. 750 (known as
the “Annexation Resolution” or “Newlands Resolution™) (providing that except as to land reserved for federal use, e.g
national defense, all land and all revenues from land ceded by the Republic of Hawai'i to the United States “shall be used
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solely for the benefit of the inhabitants of the Hawaiian Islands for education and other purposes™); An Act to Provide for
the Admission of the State of Hawai'i into the Union (Act of March 18 1959), Pub. L. 86-3, 73 Stat. 4, § 5(f) (land for-
merly held by the Kingdom and the Republic and transferred by the federal government to the State is to be held in pub-
lic trust); Hawai'i State Constitution, Art. X, § | (public natural resources held in trust by the State for the benefit of the

people).
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Indian-Affairs, Testimony (Indian Affairs)

From: David Ingham [hotcoffee@prodigy.net]
Sent: Monday, February 24, 2003 9:22 PM
To: Indian-Affairs, Testimony (Indian
Subject: Testimony S344
David P. Ingham

21-5th Ave.
San Francisco Ca. 94118
Ph.221-7472

February 22, 2003

Senator Ben Nighthorse Campbell

Committee on Indian Affairs United States Senate 838 Hart Office Building Washington, D.C. 20510 ph: (202)
224-2251 fax: 202-224-5429

testimony@indian.senate.gov

Chairman Nighthorse, Senator Inouye, Senator Akaka, members of the committee and invited guests; This
testimony regarding S344 is submitted on behalf of all people with knowledge of the truths expressed here:

| request that this testimony be recorded into the record and read into the record at the Committee Hearing on
8344, 25 February, 2003.

Federal recognition has come to mean far more than simple diplomatic recognition. It has become a slogan for
policy of the United States as it applies to indigenous people. The history of that policy is long and it is ugly. | don't
think there is a person reading these words who will disagree with that simple truth. The record is clear.

The legacy of this truth is the lives of the people who are its product. Once proud, independent, and content
people now grovel before congress and the Department of the Interior competing for scraps of well being that
were once their birthright but that is now meted out to them through ever changing federal policy administered by
Congress and the Executive through the Departments of the Interior and Justice. Federal indigenous policy has
stripped them of their land, social systems, resources and governments. Federal policy has reconstructed these
systems to fit in within the framework of federal indigenous policy. Indigenous people have become what federal
policy has designed for them; domestic dependent wards of the federal government, second class Americans and
second class indigenous people. Federal indigenous policy precludes realization of their full potential as either
Americans or as the rightful heirs to their ancestral homeland. Federal indigenous policy has caused this. Federal
recognition perpetuates this. Whenever the interests of indigenous people and the interests of the United States
conflict, under federal policy, the interests of the United States take the front seat, indigenous interests the back.
America has created a system in which indigenous people must make the choice between assimilation and
second class citizenship in order to survive, a system in which the potential of their inherent identity and rightful
destiny can never be fully realized. Now Hawaiians have come under the watchful eye of those who created, and
are responsible for applying, federal indigenous policy. Hawaiians are awakening from the nearly fatal blow that
was the hewa of the [ate 1800s. The collisions of ideologies and conflicting interests that the hewa was intended
to quash 110 years ago were never reconciled, and they have begun to fester once again as the truth of what has
been done by the United States seeps into Hawaiians collective psyche, as Hawaiians reject their condition, as
the truth of how it came to be that they are living as second class citizens in their own homeland can no longer be
effectively hidden from them. The conflicts that were meant to be permanently muted by the hewa are renewed
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and growing, now exacerbated by the fact of the hewa, a fact that did not exist at the first attempt to extinguish
these conflicts in favor of the United States. Every member of this committee knows and understands that
Hawaiians have committed no crime, Hawaiians have made no offense, Hawaiians owe the United States
nothing. Hawaiians have played the game squarely. Every member of this committee knows and understands that
the United States control of the Hawaiian Islands came about through deception, violation of treaties,
manipulation, and a host of other illegal and immoral acts by the United States. It is only by the actions of the
United States that Hawaiians today are living on the fringes of their ancestral homeland in poverty and cultural
decay, while the United States reaps the Lions’ share of the bounty of Hawail. | don't believe there is a member of
this committee or a single Hawaiian who will contest these truths. Federal indigenous poticy effectively contains
and controls awakenings such as those that are stirring Hawaiians today, as it has for indigenous people for 200
years. These policies ensure that the interests of the United States are not adversely impacted by the indigenous
people when interests conflict, These policies ensure that federal interests are not impacted by the people whose
homeland they control. "Cooperation,” "fairness,” "mutual benefit,” "agreement,” "self determination,” "equitable
settlement,” "meaningful expression,” "apology,” these are the words that cover the books and title the documents
recording the history of federal recognition. These are the words in the treaties and agreements and speeches
made, these are the words that mask the true form, scope and effect of federal indigenous policy. These are the
words Hawaiians are hearing now. A map of the whole of North America held up next to a map of reservations.
This is the effect of federal indigenous policy . . . the policy of those who promise Hawaiians a land base. Forty-
two percent unemployment on those reservations on average. This is the effect of federal indigenous policy . . .
This is the policy of those who promise Hawaiians economic improvement. Fifty percent high school dropout rate
on average among recognized Tribes. This is the effect of federal recognition. This is the policy of those who
promise Hawaiians protection of education entitiements. The Highest Diabetes and Heart Disease rates in North
America. This is the effect of federal indigenous policy. This is the policy of those who promise protection of
entittements. Alcoholism, Divorce, Smoking, Drug Abuse, Obesity, Infant mortality, Low Birth weight, Low Life
Expectancy, Poverty . . . Federally recognized indigenous people suffer the highest percentage of all of these and
more, This is the effect of Federal recognition. This is the effect of the policy of those who promise Hawaiians a
land base, protected entitlements, a seat at the table, and self determination. These effects have persisted side
by side with the promises throughout the evolution of federal indigenous policy. Changes in that policy over the
years, from extermination, to assimilation, to relocation, to allocation, to termination, to self determination, have
done little to eliminate these effects. Yet, the same promises are made today that have always been made.
Promises seldom realized by the many, but aiways realized by the few. The machinery of federal indigenous
policy works to protect the interests of the United States, starting here in this committee. United States indigenous
policy is a well-oiled strategy to deal with the kind of social and cultural awakening occurring among Hawaiians in
Hawaii. It is a strategy designed to protect the interests of the United States first and foremost over those of
indigenous people. 1 know, and many others are becoming aware of, the machinery that is the federal recognition
process. | know, and many others are becoming aware of, the result of pursuing that process and becoming
federally recognized. There are a great number of indigenous people who are satisfied with their status as federal
wards. The National Congress of American Indians and the Alaska Federation of Natives represent a great many
and are themselves satisfied, if not grateful federal wards. Grateful enough and satisfied enough to assume that
their brothers and sisters in Hawaii should be included with them. Grateful enough and satisfied enough to sign
documents in support of including Hawaiians as federal wards. These indigenous people saw such benefit for
their people in federal wardship that each agreed on behalf of their people to permanently extinguish their
people’s claims to land, rights, and independence in exchange for life under federal indigenous policy for every
generation to come, forever. The promise they saw in federal wardship included restoration of rights, restoration
of land, economic prosperity, restored health, educational opportunity, and restored sovereignty, in short, a
promise to end to the long suffered oppression at the hands of earlier American policies governing their lives.
Statistics, litigation, and growing dissent tell the story of how that promise played out. The members of this
committee know how the story played out. Piease, lets not deceive ourselves or others. The promises that were
made are yet to come if they are to come at all. Every member of this committee knows that the policies they
create and the administration of those policies has resulted in a concentration of wealth and power in the hands of
a few, while the health, education, employment, and housing statistics languish for the vast majority . . . as they
always have for indigenous people. Is there a member here that can honestly say the promises made in
exchange for extinguishment of claims has been realized by any indigenous group? That the expectations they
rightfully anticipated have become reality . . . No, 1 didn't think so. Always working to improve that . . . I know . ..
Another promise.

So now we come to the case of Hawaiians who are being led to believe federal recognition is their salvation.
Promises of protected entitlements, promises of returned land, promises of restored sovereignty, promises of a
safe harbor, promises of restored rights, health, prosperity, education, promises of freedom from State
interference in their affairs, all noble goals, all in the name of reconciliation. The members of this committee know
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too well that the legislation they are considering makes no guarantees of these promises. The members of this
committee know too well that most Hawaiians who support this legistation support it because they believe the
legislation will make these promises law and reality. The members of this committee know the legislation makes
no such laws. The members of this committee know the reality. The members of the committee know the meaning
of the commerce and treaty clauses of the Constitution. The members of this committee know that Hawaiians who
believe this legislation will make these promises law and reality have been deceived. This is the process of
recognition. In truth, the proposed legislation makes very few guarantees, So few they can be listed here: 1. The
Congress of the United States will recognize a Hawaiian government provided the Secretary of the Interior
certifies the Hawaiian Constitution meets the criteria spelted out in section 6 of the proposed legislation. 2. The
Hawaiian government will negotiate with the United States once it is recognized. 3. An office will be established in
the United States government to administer the relationship between Hawaiians and the United States. 4. The
United States will fund the Process. There are no other guarantees in the legislation. None. Very few Hawaiians
realize that greatest impact to come from this legislation will come in the negotiations after the Hawaiian
government is established, after the Legislation becomes law, after Hawaiians are federally recognized, after the
leaders are elected, and after the Constitution has been adopted by Hawaiians. Very few Hawaiians realize that
the constitution they approve is required to give the leaders they elect the power to extinguish Hawaiians’ claims
to their homeland. Very few Hawaiians realize that the leaders of every indigenous group that has become
federally recognized over the last 32 years have agreed to permanent claims extinguishment. Very Few
Hawaiians realize that for the past 32 years the United States has systematically extinguished the claims of
thousands of indigenous people through the very process Hawaiians are now being drawn into. Very few
Hawaiians realize that the promises they are relying on will be paid for not by the suffering and losses of the past
100 years, but by extinguishment of their claims for redress of those losses and by future generations of
Hawaiians who will likely lose their place in their homeland.

Very few Hawaiians realize that the addition of a clause saying the bill does not preclude their rights under
international law does not mean those rights will not be extinguished in negotiations after the fact by the officers of
the entity. The members of this committee know this to be the truth. The members of this committee know that
any land transferred, any rights granted, any benefits administered come and can be taken away at the pleasure
of congress. The members of this committee know those abuses of land and assets the United States holds in
trust for indigenous people are the rule . . . not the exception. The members of this committee know that the sum
total of concessions made by the United states in negotiations with the Hawaiian government will come no where
close to the value of the claims extinguished. The members of this committee know the federal recognition
process can be controlled through federal funding of Hawaiian election and information campaigns to ensure the
outcome is in their favor. The members of this committee know that a disclaimer at the end of the legislation
stating it does not affect Hawaiians’ rights under international law is meaningless. This committee knows these
rights are taken in negotiations that take place after recognition, after the passage of recognition legislation.
Federal recognition of Hawaiians is not reconciliation or even partial reconciliation for the wrongs suffered by
Hawaiians. It is a new deal. A raw deal. A cost-effective way for congress to put responsibility for the effects of
their iltegal actions behind them and to ensure United States control over the lives of Hawaiians forever. True
reconciliation is independent Hawaii, and compensation for wrongs committed that cannot be compensated by
restoration of rights. Some snickered, some gasped, some laughed out loud. But all reacted . . . This is the truth.
This is the reality. The United States inability to accept this reality and unwillingness to fully pay for the damage
they have done, is the reason for federal indigenous policy and the efforts to entangle Hawaiians in it. Congress is
deceiving Hawaiians and this committee is spearheading the effort. Federal indigenous policy is evolving.
Perhaps some progress is being made in improving the lives of the indigenous people it has ensnared. However
the progress is minimal and the policy remains inherently flawed for indigenous people but effective for the United
States. The core of federal indigenous policy has always been to deceive the indigenous masses, enlist those
indigenous leaders who are sympathetic to the United States through deception, coercion, bribery, and promises
seldom kept. To maintain control of those indigenous people by keeping the carrot stick baited and occasionally
allowing a reward. There are questions every Hawaiian should know the answer to in order to make an informed
decision on whether or not to support federal recognition for Hawaiians. I'm sure the members of this committee
will protest an assertion that the intention of the process of federal recognition is to deceive Hawaiians into
acceptance of policies that will ultimately harm them as | have stated. The campaign to misinform Hawaiians is
growing and each one of you is aware of it. It suits your purposes and so you allow it, influence it, and condone it.
if the proposed legislation becomes law, you will fund it. Is this justice? Is this reconciliation? If this committee and
Congress are sincere in their desire to reconcile with Hawaiians, you will abandon this legislation, and work
toward reconciliation that is more than simply "meaningful” but that is genuine and equitable, and not a
continuation of the charade of pennies on the dollar settlements that ensure the United States retains the benefit
of the wrongs it has committed simultaneously ensuring those aggrieved will never be fully compensated. The
coming of the information age has numbered the days of the United States masking justice and fooling not only
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indigenous people but all people around the world. The tide is turning. Old policies that rely on deception and
false justice are beginning to corrode the United States like a cancer. Not only indigenous people, but the entire
world is becoming wise to the harm they suffer from the tricks and crafty slight of hand long hidden behind smiling
faces and words of sincerity and good intention.

The monkey with his fist in the bottle fills my reverie these days, it should be filling yours . . . Get back to your
constitution and the principles you relied on to establish your country now gentlemen, Check your arrogance at
the door, and start with justice for Hawaiians.

Malama Pono...

David ingham

3/4/03
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Point by Point List of Flaws in the Akaka Bill by David Ingham

It is important in reading these flaws and discrepancies in the bill to
understand that the United States has been manipulating THE
Indigenous people OF THE CONTINENTAL [and their governments in
the] United States for a very long time. [They are extremely clever
and skilled at it.] The Federal Recognition Bill to be heard this
Tuesday, February 25, 2003, contains deliberate complexities and
political chicanery designed so that the average citizen, [and many
above average citizens ] will not be able to see through the
complexities without exhaustive study of not only the bill but prior
political dealings between the United states and Indigenous people,
and the behavior of the Supreme Court when questions as to the
intent of this kind of legislation arise. [The analysis and commentary
below is not exhaustive, there are many other discrepancies in the bill
not covered below.] The analysis below is intended give enough
information to enccurage Hawaiians, and those who support us, to
take a closer look at the language of S344, the Akaka bill that will
impact the lives of Hawaiians forever.

JUST IGNORE THIS TOP PART IN WHATEVER YOU COME OUT WITH AS
A FINAL PRODUCT. AND GO IN AND CHANGE ALL REFERENCES HE
MAKES TO HAWAIIANS --- I MEAN, HE IS NOT HAWAIIAN, SO HE IS
TALKING ABOUT HAWAIIANS AS OTHER--- JUST CHANGE IT TO FIRST
PERSON OR CHANGE REFERENCES TO SAY ,US%o0 OR ,WE.%o

A.

Section1l Findings 2 and 3, Section 2 Definitions 1 and 4 6(A) and
other provisions of the bill establish the political status of Hawaiians
"within the framework of Federal law"

Section 6 (b)(2)(A)(vii) requires The "Organic Governing
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Documents" submitted to the Secretary of the Interior for confirmation
and amendments to ensure the documents conform to the framework
of Federal law"

Section 2 Definition 6(B) Says that the meaning of the term Native
Hawaiian after Hawaiians are Federally recognized will be what the
"Organic Governing Documents” drafted by and approved by
Hawaiians say it means. The assumption being that Hawaiians will
define themselves as they please.

The problem with this arrangement comes in the timing. The
definitions of Hawaiian in Sections 1 and 2 above and
elsewhere in the bill become federal law the moment the bill
becomes law. After these become law, Hawaiians draft their "Organic
Governing Documents" which must conform to Federal law. What this
means is that any definition Hawaiians install in their "Organic
Governing Documents must fall within the already established
definition of Hawaiian.

The definition of Hawaiian established in the bill cannot be
abridged by the Organic Governing Documents: The key words
in the Federal definition of Hawaiian include "Pre- European
Contact" the "Federal trust relationship” and Aboriginal,
Indigenous, Indian Affairs power, and Native. Those familiar
with the doctrine of Discovery and Inter Caetera and Federal
Indian law know that this definition excludes Hawaiians from
participation in the International community as equals, and
makes them wards of the Federal government forever. No
definition of Hawaiian included in the "Organic Governing Documents”
to the contrary will withstand confirmation review by the Secretary
Required in Section 6. Specifically, the requirement that the
"Organic Governing Documents":

(vii) are consistent with applicable Federal law and the special
trust relationship between the United States and the
indigenous native people of the United States.

IMPACT: Federally recognized Hawaiians relinquish forever their claims to
Independence and equal standing in the community of nations.

B.Section 1 Finding 4 includes the following immediately prior
to language describing legitimate treaties between the United
States and the Kingdom of Hawaii.:

Under the treaty making power of the United States, Congress
exercised its constitutional authority to confirm a treaty
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between the United States and the government that
represented the Hawaiian people.

This sentence, cryptically written, taken in context with the rest of
finding 4 would have been more clearly written if it had read:

In the Newlands Resolution, made under the treaty making power of
the United States, Congress exercised its constitutional authority to
confirm a treaty between the United States and the Republic of Hawaii
which represented the Hawaiian people.The treaty referenced and
the government referenced can only be the Republic of Hawaii
and the Newlands Resolution. The validity of the Newlands
Resolution, and validity of the Republic of Hawaii are key
components in Hawaiians claims in international and Federal
law. The finding conveniently puts the issue to rest for Federally
recognized Hawaiians who are obliged to conform to the "Framework
of Federal law,"

IMPACT: Land and rights ceded ILLEGALLY to the United States
by the Republic of Hawaii are declared legitimate and Federally
recognized Hawaiians are obliged to accept this.

C.

Section 2 definition 2 Mis-states that the apology made in the
Public Law 103-150, commonly known as the ,Apology Resolution%e
was made by the United States. The Apology was made by Congress
on behalf of the people of the United States. Language that implicates
Congress or anyone other than low level officials in the hewa is
deliberately absent in the Apology Resolution. IMPACT: Misleading,
there is no admission of wrongdoing on the part of Congress, the
Judiciary or the Executive in the apology or anywhere else .Cclever
wording makes it seem that way, but the admission is not there.

D.

Section 2 definition 3 See B. above which Identifies the
Republic of Hawaii as representing the people of Hawaii. This
definition defines the history of the Crown and Government
Lands. including their transfer to the United States from the
Republic of Hawaii.

IMPACT: Taken with finding (4), This Definition makes the
transfer of the Crown and Government lands a legitimate
exchange between two governments acting as the
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representatives of their respective people. This Definition
makes the transfer of the Crown and government lands an act
Hawaiians approved of through their government. This flies in
the face of the Ku e petitions which are not mentioned
anywhere in the Apology or the bill, and damages Hawaiians
claims to those lands.

Section 2 Definition 7 It is becoming increasingly apparent that the
governing entity will be comprised mainly of Hawaiians who owe their
well being to Federally funded programs. If the bill becomes law, the
Federal government will fund Election campaigns and the construction
of the "Native Hawaiian" governing entity. It is doubtful the funding of
these elections and the construction of the entity and its activities will
be fairly distributed between Hawaiians who favor independence and
reject recognition, and Hawaiians who are falling all over themselves
to be first in line at the federal trough.

IMPACT: Federal funding of elections and other activities in forming a
"Governing Entity"” will ensure a government sympathetic to the Federal
government.

F.

Section 3 (a)(4)(c) and 5 (b) United States policy is stated as
giving Hawaiians the right to reorganize a government. The use of the
word reorganize is important. The import of the word "reorganize”,
instead of organize can only mean that the "Hawaiian Governing
Entity" is replacing whatever is left of the Kingdom of Hawaii," Further
evidence that the "Governing Entity" is intended to replace the
remnants of the Internationally recognized Kingdom is found in 5(b)
where the intent of the U.S. Congress in recognizing the "reorganized
entity" is described as for the purpose of continuing a government to
government relationship. That is ,,continuing%o a relationship with a
government that already exists.

IMPACT: The "Governing Entity” could be interpreted as
replacing what's left of the Kingdom of Hawaii including its
constitution, laws and recently resurrected governmental
structure as the government representative of the Hawaiians,
damaging to Hawaiians, claims or the wrongful destruction of
their Kingdom. G.

Section 4 Section 5 This "Office of Hawaiian Relations” to
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coordinate the trust relationship between the United States and
Hawaiians will be established under the office of the Secretary
of the Interior of the United States. The lead agency for the
"Interagency Coordinating Group” created under the bill will be
the Department of the Interior. Given that the past two
Secretaries of the interior, Babbit under Clinton and Norton
under Bush, have been held in contempt of court for their
actions in ongoing litigation (Cobel v Norton) where the
Department of the Interior has been charged as responsible for
the loss of up to 137 billion dollars of Indian Trust money. and
given that Department of the Interior has destroyed documents,
grossly mismanaged funds belonging to American Indian peoples. , - -
Judge Lamberth indicated that the actions of the Department of
the Interior clearly make them an unfit trustee. the sanity of
placing Hawaiians assets in trust with this department, and making
this department the coordinator of the trust responsible for Hawaiians
assets has to be called into question . The history of the
Department of the Interior,s negative impact on Indigenous
people is long and it is ugly.

IMPACT: Hawaiians assets and management of their affairs are under
placed the supervision of an unfit trustee and the agency responsible
carrying out the policies that have resulted in the condition of indigenous
people in North America today.

Section 6 this section describes the process and conditions
required for Federal recognition. It is important to understand
that a primary requirement for recognition is a "Hawaiian
Governing Entity" with its officers elected by Hawaiians and
"Organic Governing Documents" approved by Hawaiians. The
question of who is Hawaiian is the decision of the governing
entity and must be approved by the voters. The formation of
the entity, the drafting of the Hawaiian constitution or "Organic
governing Documents" is perhaps all well and good; however,

The election of the officers of the entity and other activities in
the formation of the government will be federally funded
(Section 7)if the bill becomes law. It is a fair bet the funding
will be distributed and administered by OHA or other NGOs that
are heavily dependent on federal funding. These agencies and
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organizations have declared their support for federal recognition. This
raises the reasonable question whether Hawaiians who oppose the bill
will be adequately represented or if their concerns will be addressed in
the formation of the entity, the drafting of the "Organic Governing
Documents”, elections, and other activities related to the formation of
the government.

IMPACT: The possibility that federal influence will taint the formation of the
Governing Entity, the election of its officers, and the drafting of "Organic
Governing Documents” is nearly assured.

I.

Section 6 (b) In addition to concerns over fairness, there are
requirements the bill places on the "organic Governing Documents”
among these are the items in italics below:

(ii) were adopted by a majority vote of the citizens of the Native
Hawaiian governing entity;

(iif) provide for the exercise of governmental authorities by the Native
Hawaiian governing entity;

(iv) provide for the Native Hawaiian governing entity to negotiate with
Federal, State, and local governments, and other entities; I DON,T
AGREE WITH THIS, BUT USE IT IF YOU THINK IT,S TRUE. IT SEEMS
TO ME THAT CLEARLY, IF THE US FEDERAL OR STATE GOVERNMENT
HAS ANYTHING TO DO WITH ESTABLISHING A GOVERNING ENTITY,
THE ENTITY CANNOT STAND AS A ,HAWAIIAN ENTITY%o BECAUSE IT
IS A PUPPET OF THE US GOVERNMENT.

IMPACT: These three requirements make it where the results of
negotiations between the "Governing Entity" and the United States are
the legitimate actions of a democratically elected government whose
officers are authorized to negotiate on behalf of and as the
representatives of the electorate. As such, the weight of agreements
made in any future negotiations will carry huge weight in
International, as well as Federal law.

1.
(/) establish the criteria for citizenship in the Native Hawaiian
governing entity;

IMPACT: Leaves the door open to blood quantum description of
citizenship which will immediately eliminate descendents of
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naturalized citizens of the kingdom and begin to shrink the
number of qualified Hawaiians. As we have seen with Hawaiian
homes, the number of people who qualify today is a mere
fraction of those who qualified when the program was put in
place 83 years ago. Blood quantum restrictions are racist and
don't play well in the international community, but play very
well in federal law where a shrinking base of people who
qualify makes control over their affairs easier and easier as
years pass. Divisions in the community between those who
qualify and those who don't, help the Federal government to
maintain their control as well. See A. Above for existing
citizenship restrictions in federal law. K.

(vii) are consistent with applicable Federal law and the special
trust relationship between the United States and the
indigenous native people of the United States.

The Hawaiian constitution must conform to applicable federal
law. Some examples of existing federal law as it applies to the
"Indigenous Native People of the United States" are found in
the decisions of the supreme court. The same court that
recently ruled in Rice v Cayetano,

The Supreme court has ruled that the Congress of the United
States power over the lives and property, and governments of
the "Indigenous, Native People of the United States" is
absolute. If this bill becomes law, the "Hawaiian Governing
Entity” is bound by that and their constitution can never escape
it.

The trust relationship is a relation ship where indigenous people trust
the United States to manage their affairs in exchange for their land,
resources, claims and Independence. This is Federal recognition.

IMPACT: Hawailans fate is placed in the hands of those who's policies have
resulted in the loss of millions of acres of Indigenous land, the relocation of
millions of Indians, the poorest health statistics in North America today, the
highest disease rates, 42 percent unemployment, 50 percent high school
drop out rate, highest suicide, divorce, incarceration and nearly every other
social and health statistic.

L.

(iv) provide for the Native Hawaiian governing entity to
negotiate with Federal, State, and local governments, and other
entities;
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The officers of the Governing Entity will negotiate with the
Federal government after the Entity is formed and recognized.
Proponents of the legislation place great hope in the outcome of these
negotiations. It is Important to note that prior to negotiations, all of
the above are now reality, the Federal government has plenary
authority, absolute authority, over the Hawaiian government. This
makes the negotiations something of a charade. Proponents of the
legislation have promised everything from free medical and
dental to the return of the ceded lands to an open door to
independence, to protected entitlements. All these promises
must come from these negotiations. They are not in the bill. It
is important for every Hawaiian to understand what will be on
the negotiating table in these negotiations.....the only thing of
value Hawaiians have left...your claims,

Why it is that the Federal government must also take your
claims in addition to the government, land and resources they
have already taken should be understood. Reconciliation has
been promised for the taking of everything other than claims,
so why should the Federal government want more, why don't
they just pay up and reconcile, why go through this exercise.
The reason is their title to the Hawaiian Islands is not clear,
Hawaiians, claims stand in the way of clear title.

Hawaiians are well advised to know that they are not the first to enter
into these negotiations with the Federal government. There is a clear
record of how these negotiations have gone for other indigenous
people. In the last 30 years their have been more than a dozen claims
settlement agreements reached through the process Hawaiians are
facing now. The Alaska native claims settlement act is one of them. In
that settlement, Alaskans gave up 9/10ths of their land for three
dollars an acre and much of their resources. The corporations
that were formed could not be passed down to their children. A
growing number of Alaskans are beginning to understand what
a raw deal they got. The Alaska Federation of Natives that
endorses this bill was instrumental in brokering the deal.
fFshing rights that were promised have not been delivered
after 32 years. Alaskans claims to all other rights were
extinguished. The claims extinguishment agreement is
reproduced here:

Alaska Native Claims Settlement Act: Section 1603. Declaration of
settlement
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(a) Aboriginal title extinguishment through prior land and
water area conveyances

All prior conveyances of public land and water areas in Alaska,
or any interest therein, pursuant to Federal law, and all
tentative approvals pursuant to section 6(g) of the Alaska
Statehood Act, shall be regarded as an extinguishment of the
aboriginal title thereto, if any.

(b) Aboriginal title and claim extinguishment where based on
us and occupancy; submerged lands underneath inland and
offshore water areas and hunting or fishing rights included

All aboriginal titles, if any, and claims of aboriginal title in
Alaska based on use and occupancy, including submerged land
underneath all water areas, both inland and offshore, and
including

any aboriginal hunting or fishing rights that may exist, are
hereby extinguished.

{c) Aboriginal claim extinguishment where based on right, title,
use, or occupancy of land or water areas; domestic statute or
treaty relating to use and occupancy; or foreign laws; pending
claims

All claims against the United States, the State, and all other
persons that are based on claims of aboriginal right, title, use,
or occupancy of land or water areas in Alaska, or that are
based on any statute or treaty of the United States relating to
Native use and occupancy, or that are based on the laws of any
other nation, including any such claims that are pending before
any Federal or state court or the Indian Claims Commission,
are hereby extinguished.

STATE CLEARLY THAT IF A HAWAIIAN GOVERNING ENTITY WANTS TO, IT
CAN CREATE A SETTLEMENT WITH THE UNITED STATES THAT MIRRORS
WHAT HAPPENED TO THE ALASKA NATIVES.

IMPACT: Hawaiians Claims are Extinguished in negotiations in
exchange for what historically has amounted to a hand full of
glass beads. United States Title to the Hawaiian Islands is
perfected and Hawaiians have agreed to accept the Congress as
the supreme authority over their land, lives, resources and
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government forever. All this accomplished through a voter
approved Constitution and elected officials whom that
constitution authorized to act as their representatives in these
negotiations.

M.

Section 6 (C) This section requires that the "Organic Governing
Documents, "after%eo they are approved by the citizens of the
"Hawaiian Governing Entity” be submitted to the Secretary of
the Interior for certification and that they comply with all of
the requirements spelled out in the bill. If the Secretary of the
Interior finds they do not conform to federal law, the Officers
of the Hawaiian Governing Entity are required to amend the
Documents under the authority given them in the voter
approved constitution as the representatives of the Citizens of
the entity. It is important to consider here the potential effect
federal funding may have had in influencing the elections of
these Officers and where their loyalties lie. The potential for
corruption here is immense.... In effect, the constitution voted
on by Hawaiians will not be the constitution that will govern
their lives. The amended version approved by the Secretary is
the final document. The potential for a hidden agenda cannot
be overstated. A constitution designed to gain voter approval
could be approved with the intention of amending it to conform
to Federal requirements that the voters would not approve is a
real possibility. Think about it.

IMPACT: A hand full of Elected officials in a room with the
Federal officials that control the entitlements they depend on
for the purpose of amending the constitution to meet the
requirements of the Federal officials. The same group of people
who will later exchange your claims to the Hawaiian Islands in
exchange for a promise to protect the entitlements they are
depending on. Choose your officials carefully.
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Testimony by Marion Kelly, 3/20/03 o
SECTIONS OF THE AKAKA BILL EXAMINED jg:15:0 2,
AS THE FEDERAL EXTERMINATION BILL FOR NATIVE HAWAIIANS
Quotations from the Akaka Bill are followed by cormments as the REAL MEANING.
Section 1. Findings. Congress makes the following findings: The
Constitution vests Congress with the authority to address thé condition of the
indigenous, native people of the United States.
REAL MEANING: The U. S. Congress will be the sole authority to
identify the native people of the United States —Thus: “Indians and
Hasvailans are the native people of the United States.” The “Commerce
Clause” of the U.S. Constitution (Sect. 8e Powers Granted to Congress)
“ta regulate commerce with foreign nations, and among the several
States, and with the Indian txibes.” Congress will control Hawaiians.

(2) Native Hawaiians, the native people of the Hawaiian archipelago
which is part of the United States, are indigenous, native people of the United
States.

REAL MEANING: Hawaiian Islands are part of the United States, thus

the people of Hawai’i are the same as the native people of the United

States, thus Hawaiians are the same as Indians. This is NOT true.

(20) (B) Congress has identified Native Hawaiians as a distinct indigenous
group within the scope of its Indian affairs power, and has enacted dozens of
statutes on their behalf pursuant to its recognized trust responsibility.
(underline added)

REAL MEANING: Native Hawaiians are identified as a responsibility of

the U.8, Congress and it has powers over Hawaiians that are similar to

those, it has over Indian Affairs, thus Congress controls Hawaiians.

(20) (C) Congress has also delegated broad authority to administera
portion of the Federal trust responsibility to the State of Hawai‘i

REAL MEANING: Congress delegates where in the Federal government

the responsibility of Federal trust will Jocate, and that will be within the

Interior Department, which is also responsible for American Indians.

(21) The United States has recognized and reaffirmed the special trust
relationship with the Native Hawaiian people through the enactment of the Act
entitled “An Act to provide for the Admission of the State of Hawai'i into the
Union,” approved March 18, 1959 (Public Law 86-3; 73 Stat. 4). REAL
MEANING: (continued on next page)

L
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STATEHOOD: It was a scam from the beginning. Natives of an
occupied territory, under United Nations rules, must be able to vote
on three issues
4 become a state of the occupying country,
5 remain a territory of the occupying country, or
¢ become independent of the occupying country.
There was NO choice for INDEPENDENCE on the Statehood
Ballot in 1959. Clearly, the Ballot was set up so the Hawailans
had no choice to re-establish their independent nation. This was
not according to the accepied United Nations process.

(A) Ceding to the State of Hawaii title to the public lands formerly
held by the United States, and mandating that those lands be held in Public
Trust for 5 purposes, one of which is for the betterment of the conditions of
Native Hawailans; and....

REAL MEANING: The illegal Dole Government stole the lands that

were the lands of King Kamehameha III (the remains of the Crown

Lands), and the lands of the Hawaiian Kingdom Government Lands

(read “peoples lands”). They were originally stolen by the Dole

Government and ceded (transferred) by the so-called Republic of

Hawai'i to the United States. However, without title, one cannot

transfer or cede title. Native Hawailans had rights to all these lands,

but the United States was not going to allow them all of their rights.

20% of the income from the ceded lands was all that would be

allowed.

The fact that they designated even 20% for Native Hawaiians
indicates that they recognized that Hawaiians had just claims to the
Kingdom's lands. However, they provided only 20% of the income
from these stolen lands to support Hawaiian needs -- and to keep
Hawaiians quiet, and not asking for more of the income from their
lands — as determined by the State agency, Le. the Office of Hawaiian
Affairs.

These so-called “public lands” are the lands stolen by the illegal
Dole government and turned over to the United States (ceded) in
exchange for tervitorial status for Hawai’i. Thus, Hawai’i was madea
territory of the U.S., which meant greater profits for the owners of the
sugar indusiry in Hawai’i, Hawai'{'s sugar industry now became
subsidized by the federal government.
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(B) Transferring the United States responsibility for the administra-
tion of the Hawaiian Home Lands to the State of Hawai'i, but retaining the
authority to enforce the trust,

REAL MEANING: The Hawaiian Home Lands were set up by the

United States Congress as an Act of Congress in 1920, thus, this

statement transfers the responsibility of administering the Hawaiian

Homesteads Lands to the State of Hawai'i and wipes out any

responsibility that Congress had for dealing with landiess Hawailans,

to whom the homesteads were supposed to be awarded.

(23) the State of Hawai'i supports the recognition of a Native Hawaiian
governing entity by the United States as evidenced by two unanimous
resolutions of the Hawai‘i State Legislature.

REAL MEANING: It is now the responsibility of the U. S.-created
State Government to administer those obligations previously begun
by the U.S. Congress, i.e. Hawaiian Homestead Lands, and managing
the so-called “ceded” lands (former Hawaiian Kingdom Lands and
former Crown Lands) and providing OHA with 20% of the income
from all the “ceded” lands, and all the rest of the income from these
lands goes to other U.S. citizens and their programs.

Section 2. Definitions. (As they are identified) In this act:
(DABORIGINAL, INDIGENQUS, NATIVE PEOPLE- The term
‘aboriginal indigenous, native people’ means those people whom Congress

has recognized as the original inhabitants of the lands and who exercised
sovereignty prior to European contact in the areas that later became part of
the United States.

REAL MEANING: This statement recognizes that there were
“original inhabitants” of the lands of the Hawaiian Islands, but it fails to
mention that they were the citizens of the Kingdom of Hawai'i since the
time of Kamehameha I and long before 1893 and 1898. It also fails to
mention the “Monster Petition” signed by over 38,000 citizens of the
Hawaiian Kingdom, telling the U.S. Congress that they did not want to be
annexed by the United States. Thus, it ignores everything that supports the
right to Hawaiian Independence.

(3) CEDED LANDS- The term “‘ceded lands’ means those lands,
submerged lands, natural resources and revenues which were ceded to the
United States by the Republic of Hawai’i under the Joint Resolution to
provide for annexing the Hawaiian Islands to the United States of July 7,

2
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1898 (30 Stat. 750), and which were later transferred to the State of Hawai‘
in the Act entitled ‘An Act to provide for the admission of the State of
Hawai‘i into the Union’ approved March 18, 1959 (Public Law 86-3; 73
Stat. 4).

REAL MEANING: It fails to identify the so-called Republic of
Hawai as illegal. The so-called “ceded” lands were stolen by the illegal
Republic of Hawai‘ from the Hawaiian Government Lands and resources
of the Hawaiian Kingdom, and included the remains of the lands of King
Kamehameha I, which were identified as the “King’s Lands” and later as
“Crown Lands” after his death in 1854.

It does mention that the United States accepted the “ceded” lands in
return for the annexation of the so-called Republic, even though these
lands were stolen by the Republic from the Kingdom of Hawai'i, and for
which no compensation was given. Without clear title, these lands cannot
be legally transferred or sold o anyone. In fact, Title Guarantee Company
will not guarantee title to “ceded” land transfers.

(4) INDIGENOUS, NATIVE PEOPLE- The term ‘indigenous, native
people’ means the lineal descendants of the aboriginal, indigenous, native
people of the United States.

REAL MEANING: This statement ignores the fact that theve was a
Kingdom dating from the ime of Kamehameha I, and that the Kingdom
had its citizens, most of whom protested annexation by signing the
“Monster Petition” in 1894, The wording of this statement turns the
citizens of the Hawaiian Kingdom into a xace of people and makes them
vulnerable to anti-racism laws and “everybody is equal” as expressed in
legal decisions based on the Constitution of the United States.

{(5) INTERAGENCY COORDINATING GROUP- The term
‘Interagency Coordinating Group” means the Native Hawatian Interagency
Coordinating Group Established under section 5.

REAL MEANING: Read: Bureau of Indian Affairs translated into the
Bureau of Hawaiian Affairs.

SEC. 4. ESTABLLISHMENT OF THE UNITED STATES OFFICE FOR
NATIVE HAWAILAN RELATIONS.

(A) IN GENFERAL-~ There is established within the Office of the
Secretary the United States Office for Native Hawaiian Relations. Note 4
comment on Sects, 4& 5; *Office for Native Hawailan Relations."{Sect. 4) READ: Bureau of Indian Affairs,
vmder {Sect. 5) the Department of the Interior, the lead agency,

4
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SEC. 5. NATIVE HAWAIIAN INTERAGENCY COORDINATING
GROUP. (a) ESTABLISHMENT- In recognition of the fact that Federal
programs authorized to address the conditions of Native Hawatians are_
largely administered by Federal agencies other than the Department of the
Interior, there is established an interagency coordinating group to be
known as the Native Hawaiian Interagency Coordinating Group’.

REAL MEANING: An extra agency between the “Lead Agency”,
Department of Interior, and the Office for Native Hawaiian Relations.

(b) COMPOSITION- The Interagency Coordinating Group shall be
composed of officials, to be designated by the President, from-

(1) each Federal agency that administers Native Hawaiian programs,
establishes or implements policies that affect Native Hawaiians, or whose
actions may significantly or uniquely impact on Native Hawaiian
resources, rights, or lands; and

(2) the United States Office for Native Hawatian Relations established
under section 4

REAL MEANING: The U.S. Government is in complete control.

{c) LEAD AGENCY~ The Department of the Interior shall serve as the
lead agency of the Interagency Coordinating Group, and meetings of the
Interagency Coordinating Group shall be convened by the lead agency.

REAL MEANING: The U. S. Department of Interior is the “Lead
Agency, as it is with the Bureau of Indian Affairs.

Sect. 6 PROCESS. (1) Following the organization of the Native Hawaiian
governing entity, the duly elected officers of the Native Hawaiian
governing entity shall submit the organic governing documents of the
Native Hawaiian governing entity to the Secretary.

REAL MEANING: A comment on Sect. 6: “governing documents of the
Native Hawaiian governing entity to the Secretary” of the Interior, who is the head
of the Lead Agency. This follows the same requirements as the Native American
Indians must follow. Hawaiians are not Native Americans! Hawaitans had an
Independent Kingdom, which must be returned to them.

SEE SUPPORTING DOCUMENTS (list on next page)

oy
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SUPPORTING DOCUMENTS FOR TESTIMONY BY MARION KELLY:

1. QUEEN LILI'UOKALANI’S LETTER TO THE GOVERNMENT OF THE
UNITED STATES, JANUARY 17, 1893,

2, CHARTER OF THE UNITED NATIONS, CHAPTER XI: DECLARATION
REGARDING NON-SELF-GOVERNING TERRITORIES.

3, THE OFFICIAL STATEHOOD BALLOT USED ON JUNE 27, 1959
WITHOUT ANY PLACE TO VOTE FOR INDEPENDENCE.

4. UNITED NATIONS, IV. DECLARATION ON THE GRANTING OF
INDEPENDENCE TO COLONIAL COUNTRIES AND PEOPLES, 1960,

5. FIVE IMPORTANT POINTS ABOUT THE AKAKA BILL
6. WORLD HISTORY/ U.S. COLONIALISM — HAWAII : 1776 - 1946
7. WORLD HISTORY/U.S. COLONIALISM ~ HAWAIT : 1947 -- 1959,

&. CHRONOLOGY OF KANAKA MAOLIEVENTS: MAI KA PO —-7/7/1898

o~
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THE OFFICIAL STATEHOOD BALLOT
AS PRINTED IN THE HONOLULU ADVERTISER,
JUNE 16, 1959

OFFICIAL BALLOT
SATURDAY, JUNE 27, 1959

VOTE ON ALL THREE PROPOSITIONS

Shall the following propositions as wet forth in Publlic Law 86-3 entitled “An Act
To provide for the admission of the State of Hawai‘i into the Union” be adopted?

1. Shall Hawai‘i immediately be
admitted into the Union as a State? Yes D

NOB

2 The boundaries of the State of Hawai‘i

shall be as prescribed in the Act of

Congress approved March 18, 1959, and

a1l claims of thig State to any areas of

land or sea outside the boundaries so

prescribed are hereby imevocably

relinquished to the United States Yes

g o

3 All provisions of the Act of Congress approved

Maxch 18, 1959, reserving rights of powers to the

United States, as well as those prescribing the terms

or conditions of the grants of land or other property

therein made to the State of Hawai ‘i are consented

to fully by said State and its people. Yes 1

No D

To vote on a proposition, make an X in the square 1o the right of the word “YES”
or “NQO”.

VOTE ON ALL THREE PROPOSITIONS

3
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Five Important Points About the Akaka Bill
1) The Bill, its initiation and promotion are violations of our Kanaka Maoli
inherent right to self-determination in our homeland of Ka Pac'dina (Hawai'i)
under International Law. The Bill also violates the US Congress 1993 Apology
Resolution (P1. 103-150). We Kanaka are a separate people and nation colonized
in our homeland, as affirmed by the 1993 Kanaka Maoli Tribunal. Under
International Law, our Kanaka political, economic, social and cultural status are
to be determined by us Kanaka Maoli, not by non-Kanaka Maoli and not by
US/State of Hawai'l officials, such as Senators Inouye and Akaka, who are our
colonizers.

(2) Native Hawaiians supporting the Akaka Bill are a vocal minority of insiders
who depend on US, State and County Native Hawaiian programs for their
livelihood. A majority of the 240,000 Kanaka Maoli in Ka Pae'aina (Hawai'i) and
162,000 on the US continent have never read any of the 4 Akaka Bills.According
to polls, 2 growing 40% of Kanaka Maoli favor independence from the US.

(3) Should the Akaka Bill be enacted, we Kanaka Maoli will be analogous to an
American Indian tribe, "wards...a domestic dependent nation...under the plenary
power of the US Congress.” We will have a puppet government reporting to an
Office of Hawaiian Relations and Inter-Agency Council under the US Secretary
of the Interior. We will have relinguished title to our entire Ka Pae'aina
(archipelago) homeland to the US occupation as a military base to control the
Pacific, Pacific Rim and Asia, to assure US global hegemony.

(4) We Kanaka of our generation have no right to sell our Kanaka nation and
future generations of Kanaka as lesser "beneficiaries” to the US merely to
save current hand-out US and State "entitlements” under continuing assault
by US right-wingers in the US Supreme Court, US Congress and Bush
administration.

(5) We Kanaka are a separate people and nation under international law, as
affirmed by the 1993 Kanaka Maoli Tribunal and US Apology Law.
Accordingly, as a minimum, the US Congress should hold hearings on S746
in Ka Pac'aina and begin negotiations with us Kanaka as equals.

;3
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About Indigeous Peoples.._

Indigenous pegples have the right to
autonorty in matiers relating to their own
intgrnal and local of

irs...

Indigenaus pesples have the right to
decide upon the structures of fheir
automomaus institutions. ..

States have the duty, in comsudtation
with the indigenous peoples concerned, 0
1z effective measures 20 ensure the full
erjoyment of the exercise of the indigenous
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rights and other humun rights and
fundamental freedoms referred to w1 this

Declaration;

Indigmsous peples hauz he Fight to
special protection and & B periods of
armed conflict. States shall observe
rternational sﬁmdardsfortthm&:dwnof

(&) Recruit indigenous -people ﬂ-gmnst
their will into the armed forces and, n
particular, for use agnist other indigenous
pecples;

{b) Fora pedples to abavdon:
their land and territories end mens of
subsistersce and rsloaztz tham in special

centers for walitary purposes;

B1d1gena15 peoples have the right to
retain and develop their customary laws and

legol systents...

Indigenous peoples shal 7ot be forcibly
removed from thelr lands or terrifories
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Working For A Greater America

Testimony of Honolulu Chapter
Japanese American Citizens League
Susan H. Kitsu, President
Before the U.S. Senate Select Comumittee on Indian Affairs

On 8.344
Expressing the policy of the United States regarding the United States
relationship with Native Hawaiians and to provide a process for the recognition
by the United States of the Narive Hawaiian gaverning entity, and for other
purposes

On behalf of the Honolulu chapter of the Japanese American Citizens
League, I am pleased to provide testimony in SUPPORT of §.344, which was
heard by this committee on February 25, 2003. [ understand that the committee
has left the record open for additional testimony until March 20, 2003.

Past Support for Hawaiian Self Determination. The Honolulu chapter
is a stannch supporter of the human and civil rights of Native Hawaiians,
including their right to self-determination. We have been, and are, alarmed by the
erosion of Native Hawaiian rights. Accordingly, with the support of over 100
JACL chapters across the country, we have successfully advocated for the
adoption of resolutions by the JACL National Council formally expressing the
organization™s support for the rights of Native Hawaiians. Most recently, in 2000,
the JACL National Council called for U.S. recognition of a political relationship
with Native Hawaiians in the wake of the U.8. Supreme Court’s decision in Rice
v. Cayetano. We now believe that immediate action is necessary to protect the
rights of Hawaiians. Simultaneously, we believe the process of recogrition must
be full, fair, and unqualified, so that Hawailans may exercise their right to self-
determination without limitation. S. 344 is a good step in that direction.

Hawai'i’s Political and Demographic History. The Honolulu chapter is
conscious of the history of Japanese immigration to Hawai'i, and of its impact on
our conteraporary culture and political conditions. Native Hawaiians are the
indigenous people of Hawai'i. Until 1893, Hawai'l was a sovereign and self-
governing nation recognized in the intemational community. In 1868, the
Garnenmono, the first Japanese contract laborers, arrived in Honolulu. Beginning
in 1885, the first 944 Kanyaky Imin artived in Hawai'i,. Over the next thirty-five
years, 86,000 Japanese contract workers were brought to Hawai'l to work on sugar
plantations. They were later joined, between 1900 and 1924, by 132,000 Japanese
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immigrants. This history of immigration had a huge impact on these islands.

Although Japanese workers faced harsh conditions on the plantations, they were treated
with aloha by Native Hawaiians, They were allowed to become naturalized subjects of the
Kingdom of Hawai'i, with suffrage rights, under the Hawai'i Constitution of 1852, In 1887,
however, Western businessmen used extraordinary political and military pressure to force King
Kalakaua to sign the "Bayonet Constitution", which denied Japanese suffrage, among other
things. We note with dismay that, after the alleged annexation of Hawai'i in 1898, the United
States government denied the privilege of naturalization to persons of Japanese ancestry until
after World War I1.

Accordingly, descendants of those Japanese wotkers today remain immeasurably grateful
for the treatment afforded t¢ their ancestors by an unassuming Kingdom, which merely treated
people fairly, without demanding gratitude (or asking these new citizens to prove their loyalty by
sacrificing their lives in battle). Memories of the harsh treatment they received as workers on
plantation run by American and European businessmen contrast sharply with recollections of the
political treatment afforded to them, as equals, by the Kingdom of Hawai'i.

The Struggle for Equality in Hawai'i. Japanese Amcricans soldiers who fought for
their country in World War II and witnessed the sacrifices made by those who battled by their
sides, returned to Hawai'i afier the war and engaged themselves in local politics. Among others,
U.S. Senator Daniel K. Inouye and former U.S. Senator Spark M. Matsunaga reinvigorated local
politics in Hawai'i and helped achieve statehood for its people. That ethnic struggle for equality
‘was monumental, if not revolutionary in Hawai'i’s history. It occurred at a time when other
minorities around the United States joined in the larger struggle for civil rights in our natjon.

Hawai'i’s admission into the Union in 1959 set the stage for political changes that
contrasted sharply with the oligarchical regime which had ruled Hawai't for more than halfa
century. The refurning AJA veterans would replace that system with a more democratic system
of governance that opened up a substantial variety of political, social and economic
opportunities.

However, as others began to achieve a greater sense of equality in those early decades
foliowing statehood, Native Hawaiians focused on a slightly different approach in their own
efforts to achieve a sense of equality. They focused, instead, upon the principles expressed by
President Richard M. Nixon on July 8, 1970, when he formelly initiated the “Sclf-
Determination” period of federal policy concerning Indjan affairs on the continent. In Hawaif,
scant attention had been paid to provisions of the Statehood law designed to benefit Native
Hawaiians. Simultaneously, the rapid period of development in the 1960°s and 1970°s (as a
result of statehood) began to reach even rural areas populated by Native Hawaiian communities.
The resulting protests by Native Hawaiians exposed many in Hawai'i to political injustices that
had yet to be redressed.

During the 1978 Constitutional Convention for the State of Hawai'i, the delegates
approved a constitutional provision establishing the Office of Hawaiian Affairs (OHA) as the
entity responsible for administering a portion of the ceded lands trust revenues for the benefit of
Native Hawaiians. This constitutional provision, and others concerning Native Hawaiian
traditions, customs, water and land issues, were then ratified by popular vote of the people of
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Hawai'i. One of the young leaders of this convention, John Waihee, would later serve as
Lieutenant Governor under the Administration of the State’s first Asian American Governor,
George Ariyoshi, before himself being elected as the State’s first Native Hawaiian governor.

This constitutional initiative spurred other related efforts. In the wake of that pioneering
convention, both the state and federal governments initiated a variety of important publicly
funded programs and enacted statutory provisions that address the unique needs of Native
Hawaiians for better health, housing, employment, education, business development, social
programs, and protection of traditional and customary practices. The resulting societal benefits
have been immeasurable. More Hawaiians receive health care, housing, assistance, educational
support, college tuition, vocational and job training, and homesteads than ever before. More
important, these programs give young Hawaiians a sense of purpose and identity that they camxy
forward in their career development. Although these investments and laws have targeted Native
Hawalian communities, they have had tremendously valuable incidental benefits to the public at
large.

The people of Hawai'i — and, from a practical perspective, the State’s economy — have
greatly benefited from the Native Hawalian cultural renaissance. For example, the resurgence of
Native Hawaiian hula, both kahiko (ancient) and 'anana (modern), has been embraced by
Japanese American and other ethnic groups in Hawai'i, who have been welcomed into the
various hula halau (hula academies). Hula and chants are now regularly incorporated into public
ceremonies. The people of Hawai'i also regularly participate in hui wa'a, or canoe racing
associations, which celebrate the ancient Hawaiian tradition of voyaging. In addition, all are
welcome in the private, non-profit Hawaiian language schools that have been established on all
major islands with the assistance of federal funds. ‘

The Japanese American community has borrowed from Native Hawaiians the term hapa
(mixed blood) to identify and focus discussion around the issues faced by the children of our
interracial marriages. We have drawn liberally from the experiences of Native Hawaiian 'ohana
(extended families) in order to embrace the diversity in our own community. Thus, family
includes not only blood relatives, but alsc beloved friends and informally adopted children. The
Native Hawaijan traditions of aloha ‘aina (Jove for the land) and ahupua'a (land division
extending from uplands to the sea) management techniques have also been incorporated in the
State’s land use planning processes, In addition, our State’s family courts have successfully
implemented ho'oponopono (conflict resolution) to address significant societal probleins outside
the courtroom.

The practices of la'au lapa’au (Hawaiian healing) have been incorporated in Hawaijian
health centers established with federal financial support. Once mechanisms are in place to
protect cultural interests in the intellectual property reflected in Native Hawalian oral traditions,
the potential beneflts to be explored among the biological diversity found in these islands could
be very significant. We are still learning lessons from the Native Hawaiian people and fear the
potentially adverse impacts that may result from a failure to recognize their political status as
indigenous peoples of this land. Their centuries worth of experience living in connection with
this land represents a resource that needs to be nurtured and celebrated.

On a more practical and admittedly self-interested level, we fear the economic impact on
our State should Congress fail to clarify the political status of Native Hawaiians, thereby
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endangering vital social programs that may be subjected to further constitutional attacks in the
wake of Rice v. Cayetano. The likely effect upon the State as a whole, as it struggles to fill the
gaps left in the wake of such challenges, could be devastating. Even more compelling, of course,
ace the immediately adverse impacts upon the diverse communities served by federal legislation
that benefit Native Hawaiians. Therefore, Congress must act to confirm vshat it has implicitly
recognized since 1920. Our nation’s trust responsibility to the Native Hawaiian people demands
no less.

The cost of inaction on S. 344 could be insurmountable. Failure to recognize the political
status of Native Hawaiians would certainly cripple the reconciliation efforts mandated by P.L.
103-150. It would also undercut the legitimacy of the more than 150 pieces of legislation
enacted by Congress as well as efforts by the State of Hawai'i Legislature to address a variety of
chronic ills that plagu