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CONFIRMATION HEARING ON THE NOMINA-
TIONS OF WILLIAM H. PRYOR, JR. TO BE
CIRCUIT JUDGE FOR THE ELEVENTH CIR-
CUIT AND DIANE M. STUART TO BE DIREC-
TOR, VIOLENCE AGAINST WOMEN OFFICE,
DEPARTMENT OF JUSTICE

WEDNESDAY, JUNE 11, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 9:38 a.m., in room
G50, Dirksen Senate Office Building, Hon. Orrin G. Hatch, Chair-
man of the Committee, presiding.

Present: Senators Hatch, Specter, Kyl, Sessions, Chambliss,
Cornyn, Leahy, Kennedy, Kohl, Feinstein, Feingold, Schumer, Dur-
bin, and Edwards.

Chairman HATCH. We are happy to begin today. We have two
stellar nominees on the agenda today: Bill Pryor, who has been
nominated for the Eleventh Circuit, and Diane Stuart, who has
been nominated to be Director of the Violence Against Women Of-
fice in the Department of Justice.

We also have several gentlemen who are here to introduce Mr.
Pryor, and I understand that one of them, Congressman Jo Bonner,
has to leave for another appointment. So if Senator Schumer
agrees, I would like for us to postpone our opening statements until
after the first panel of witnesses testifies.

Senator SCHUMER. Perfectly fine with me, Mr. Chairman.

Chairman HATCH. I knew it would be.

In addition, I will postpone my own introduction of Ms. Stuart,
whom I am proud to call a fellow Utahn, just before her testimony.

So we will begin with you, Senator Shelby, and then we will go
to Congressman Bonner.

PRESENTATION OF WILLIAM H. PRYOR, JR., NOMINEE TO BE
CIRCUIT JUDGE FOR THE ELEVENTH CIRCUIT, BY HON.
RICHARD SHELBY, A U.S. SENATOR FROM THE STATE OF
ALABAMA

Senator SHELBY. Thank you. Mr. Chairman, thank you very
much for holding this hearing. I appreciate very much the oppor-
tunity to appear before the Judiciary Committee today to introduce
Bill Pryor, the Attorney General of the State of Alabama and the
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President’s nominee for the United States Court of Appeals, Mr.
Chairman, for the Eleventh Circuit, as you just mentioned.

I have known Bill Pryor for many years, and I have the highest
regard for his intellect and, more than that, his integrity. He is an
extraordinarily skilled attorney with a prestigious record of trying
civil and criminal cases in both the State and Federal courts. He
has also argued several cases before the United States Supreme
Court and the Supreme Court of our own State of Alabama.

As the Attorney General of the State of Alabama, Bill Pryor has
established a reputation as a principled and effective legal advocate
for the State of Alabama and has distinguished himself as a leader
on many important State and Federal issues.

First and foremost, Mr. Chairman, Bill is a man of the law.
Whether as a prosecutor, a defense attorney, or the Attorney Gen-
eral of the State of Alabama, he understands and respects the con-
stitutional role of the judiciary and specifically the role of the Fed-
eral courts in our legal system. Indeed, I have no doubt that he will
make an exceptional Federal judge on the Eleventh Circuit Court
of Appeals because of the humility and the gravity that he would
bring to the bench.

I am also confident that he would serve honorably and apply the
law dwith impartiality and fairness, which I believe is required of
a judge.

Again, Mr. Chairman and members of the Committee, I thank
you for holding today’s hearing on Bill Pryor’s nomination. I am
hopeful that the Judiciary Committee will favorably report this
nomination to the full Senate in the near future, and I support this
nomination without any reservation.

Chairman HATCH. Well, thank you so much.

Senator SHELBY. And I ask that my complete statement be made
part of the record, Mr. Chairman.

Chairman HATCH. Without objection, it will be, and we are grate-
ful you took time out of your busy schedule to be here. Your rec-
ommendation means a lot to this Committee.

Senator SHELBY. Thank you.

[The prepared statement of Senator Shelby appears as a submis-
sion for the record.]

Chairman HATCH. We are going to turn to Senator Sessions. I
didn’t see Senator Sessions there, and we will take your statement,
Senator.

Senator SESSIONS. Well, Mr. Chairman, I would be pleased if
Congressman Bonner, who may have to leave, could go next.

Chairman HATCH. That is very nice of you.

We will turn to you, Congressman Bonner.

PRESENTATION OF WILLIAM H. PRYOR, JR., NOMINEE TO BE
CIRCUIT JUDGE FOR THE ELEVENTH CIRCUIT, BY HON. JO
BONNER, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF ALABAMA

Representative BONNER. Chairman Hatch, Senator Schumer, and
distinguished members of the Senate Judiciary Committee, it is in-
deed a privilege for me to appear before you today for the sole pur-
pose of introducing a man I believe to be one of the finest judicial
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nominees in recent history: Alabama’s Attorney General William H.
Pryor.

It is without reservation that I fully support Attorney General
Pryor’s nomination and ask that he receive bipartisan support from
this Committee and that his nomination be granted a vote by the
full Senate.

Mr. Chairman, I could not be more pleased with President Bush’s
choice for the Eleventh Circuit Court of Appeals. Bill Pryor is not
only a good man, he is also an outstanding judicial nominee whose
diverse legal experience and extensive qualifications illustrate his
ability and his desire to serve from the bench.

Bill and I are both from Mobile, Alabama, and I have the honor
of serving as his Congressman from the 1st District, just as he
serves as my State Attorney General.

When Bill Pryor took office on January 2, 1997, he was the
youngest Attorney General in the United States at the time. Dur-
ing his most recent campaign for re-election, the people of Alabama
resoundingly indicated their approval of Bill’s work, as he garnered
59 percent of the vote, the highest percentage of any statewide offi-
cial on the ballot.

Throughout the years, I have followed Bill’s career in the Attor-
ney General’s office with pride, and I am especially pleased to note
his efforts to reform Alabama’s Sentencing Guidelines and to step
up the prosecution of white-collar crime.

Bill Pryor believes that white-collar criminals should be appre-
hended and prosecuted to the same extent as all other criminals,
and he firmly believes that racial disparity in sentencing is unac-
ceptable. Equal crimes should receive equal punishment.

Bill Pryor has led the fight on civil rights issues in Alabama. As
Alabama’s Attorney General, Bill worked with the U.S. Attorney’s
office to prosecute the Ku Klux Klan murderers Thomas Blanton
and Bobby Frank Cherry for the 1963 bombing of the 16th Street
Baptist Church that tragically killed four little girls. Moreover, Bill
personally argued before the Alabama Court of Criminal Appeals
to uphold the Blanton conviction.

He authored the Alabama legislation that established cross burn-
ing as a felony, and he led the fight to abolish the Alabama Con-
stitution’s antiquated ban on interracial marriages.

Bill Pryor has gone above and beyond the duties of his office to
improve the State of Alabama. As Attorney General, he started
Mentor Alabama, a program to recruit positive adult role models
for thousands of at-risk youth, 99 percent of which are African
Americans. Throughout that program, Bill Pryor has served every
week as a reading tutor for the children in the Montgomery, Ala-
bama, public schools.

I could elaborate for hours on Bill’s considerable record, but in-
stead I believe it is more appropriate to defer to some of the people
in our State that know Bill Pryor, that have worked with Bill
Pryor, and that respect Bill Pryor.

Mr. Chairman, I have with me today a letter written by State
Representative Alvin Holmes, one of Alabama’s most distinguished
civil rights leaders. Mr. Holmes has served in the Alabama House
of Representatives for 28 years and has led the civil rights battle
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for African Americans, women, homosexuals, and other minorities.
Here is what he has to say about Bill Pryor’s nomination:

“As one of the key civil rights leaders in Alabama who has par-
ticipated in basically every major civil rights demonstration in
America, who has been arrested for civil rights causes on many oc-
casions, as one who was a field staff member for Dr. Martin Luther
King’s SCLC, as one who has been brutally beaten by vicious police
officers for participating in civil rights marches and demonstra-
tions, as one who has had crosses burned in his front yard by the
KKK and other hate groups, as one who has lived under constant
threats day in and day out because of his stand fighting for the
rights of blacks and other minorities, I request your swift confirma-
tion of Bill Pryor to the Eleventh Circuit because of his constant
efforts to help the causes of blacks in Alabama.”

Mr. Chairman, it is the people of Alabama, the people that have
served with him and have worked with him that know Bill Pryor
the best, the same people I am privileged to be representing here
today. They know his ability, his integrity, and his commitment to
do the right thing, regardless of the pressures that some political
groups—even members of his own political party—have tried to use
on him.

Bill Pryor is a friend and champion of the rights of all people,
a principled man who has used his position as Alabama’s Attorney
General to provide equality in sentencing, protect the common
man, serve justice, and work for fairness and equality in the law.
That is why I stand beside the people of my district who are so
proud of their native son, and beside men like Representative Alvin
Holmes and so many others, in recommending to this Committee
that the nomination of William H. Pryor to the Eleventh Circuit
Court of Appeals be supported from both sides of the aisle.

I thank the Chairman.

Chairman HATCH. Thank you, Congressman Bonner. That is a
very impressive and powerful statement on behalf of General
Pryor. We are grateful to have you here and grateful that you took
the time to come over.

Mr. BONNER. Thank you, sir.

Chairman HATCH. So we will let you go at this time. I know that
you have a very tough schedule. So thank you.

We will turn to you, Senator Sessions.

PRESENTATION OF WILLIAM H. PRYOR, JR., NOMINEE TO BE
CIRCUIT JUDGE FOR THE ELEVENTH CIRCUIT, BY HON.
JEFF SESSIONS, A U.S. SENATOR FROM THE STATE OF ALA-
BAMA

Senator SESSIONS. Thank you, Mr. Chairman. I want to thank
Senator Shelby and Congressman Bonner and would note for the
record that Representative Alvin Holmes, who is one of the most
outspoken advocates for civil rights in the Alabama Legislature,
wanted to be here and would have been here today, but the Legis-
lature is in session today, as I understand it.

Let me deal with—

Chairman HATCH. Senator Shelby, if you need to go, too, we—

Senator SHELBY. I am going to wait on the statement out of re-
spect for my colleague.
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Chairman HaTcH. Okay. That is fine.

Senator SHELBY. And also Bill Pryor. Thank you.

Senator SESSIONS. Mr. Chairman, a lot of things have been said
here. We know that some advocacy groups have picked another tar-
get. They have picked Bill Pryor to be a nominee that they want
to complain about. Some have suggested that he is an activist. I
would say he is an active Attorney General, constantly and vigor-
ously working to promote the legitimate and just interests of the
State of Alabama and her people. But he is absolutely not an activ-
ist in the way that his opponents have defined that term and the
way, Mr. Chairman, that this Senate has defined it in evaluating
judicial nominees.

As Attorney General, he must be an advocate. He has proven to
be a great one. But even as Attorney General and even as an advo-
cate, he has consistently followed the laws courageously, even when
doing so brings him personal or political complaints from his
friends or others.

If members of this Committee would listen carefully to his testi-
mony and would evaluate his real record—mnot the trumped-up
charges that have been put out by out-of-the-mainstream groups
that have taken his positions out of context—I think they would
see something different.

Why would the leading African-American Democrats—Ilike
Alabam Congressman Artur Davis, himself a Harvard graduate
and a lawyer and a former Assistant United States Attorney, like
Representative Joe Reed, Chairman of the Alabama Democratic
Conference, a member of the National Democratic Committee, one
of the most powerful political figures in the State for the last 30
years, an individual who has taken the Federal judiciary extremely
seriously, who has always watched judicial nominations and like
Representative Alvin Holmes, whom I just mentioned—why would
they support Pryor? They support him because he has not been as
people have caricatured him. He has been a champion for liberty
and civil rights.

Much has changed in Alabama. We have more African-American
office holders today than any other State. Today, I understand,
marks the 40th anniversary of a sad day in which Governor George
Wallace stood in the schoolhouse door. But you must note that Bill
Pryor was not a part of that. First, he is just 41. Secondly, his par-
ents were John F. Kennedy Democrats. And when he gave his in-
augural speech after winning election as Attorney General with 59
percent of the vote, he opened with these words. This is very telling
to me. This is what he led with: “Equal under law today, equal
under law tomorrow, equal under law forever.”

Those words were a fitting conclusion to a period begun 40 years
ago by a promise of segregation today, tomorrow, and forever.

Bill is one of the good guys. He does the right thing. He has fre-
quently refused pleas from his Republican friends when he thought
the law did not support their position. For example, they rightly
believed that the legislative district lines hurt their chances to
have fair representation in the State legislature. They filed a vot-
ing rights suit, arguing against the majority-minority legislative
districts.
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Bill not only would not take their side, he courageously led the
case for the African-American position, losing at some steps along
the way, even with the U.S. Court of Appeals, but eventually win-
ning in the United States Supreme Court. That is why Alvin
Holmes and Joe Reed respect Bill Pryor.

Moreover, he has publicly and in legal briefs rejected the position
of the Governor of the State of Alabama—the Governor who ap-
pointed him—on church-and-state issues. This is courageous action
under difficult political circumstances.

As to Roy Moore, the Chief Justice of the Alabama Supreme
Court, the fact is that Bill has defended his action of placing a
monument of the Ten Commandments in the Supreme Court, but
he would not agree to the way the Chief Justice wanted to argue
that case. He had a more restrictive and limited argument he pre-
ferred to make, and eventually the Chief Justice had his own law-
yers to argue the case and gone forward in that way.

In fact, Bill Pryor did not support Chief Justice Moore in the last
election. Instead, he supported Justice Harold See in a bruising Re-
publican primary for the Chief Justice spot in Alabama. It is clear-
ly false to suggest he is some unthinking tool of Chief Justice
Moore or the Christian Right.

So far as I can see, the only legal position he has taken as Attor-
ney General on abortion, a practice that he abhors, has been to di-
rect the Alabama district attorneys to give a very restrictive inter-
pretation of Alabama’s partial-birth abortion law and to make clear
he would vigorously prosecute anyone who committed terrorist acts
against abortion clinics.

While the controversy over school prayer was emotional and the
people of Alabama became confused as a result of the Governor’s
stated positions, the Governor felt like coaches ought to be able to
lead their ball team in prayer. That was the way he saw it. But
Attorney General Pryor, as the State’s chief law enforcement offi-
cer, objected. He sent all schools carefully drafted guidelines on
what they could and could not do based on the holdings of the
United States Supreme Court. His positions were far less expan-
sive than the Governor’s. These were clear, practical guidelines and
were praised by many, including the Atlanta Journal Constitution.
Indeed, the Clinton Administration’s Department of Education
later adopted guidelines almost identical to those written by Attor-
ney General Pryor.

There is no extremism here. He led the fight to win a statewide
vote to eliminate an old constitutional amendment that prohibited
interracial marriage. Not one single other politician, certainly not
a white politician in Alabama, Republican or Democrat, was active
in that struggle. He led that fight, and the people of Alabama re-
moved that stain on our legal system.

The caricature that the attack groups have created of Bill Pryor
is just not true. It is false. He is a breath of fresh air. He is a lead-
er of the future, not the past. Everyone in Alabama knows it. If my
friends on this Committee will just listen and review the evidence
carefully, you will come to this conclusion too. And he will be con-
firmed as he should be.

Mr. Chairman, thank you for your leadership. Senator Schumer,
we look forward to the hearing.
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Chairman HATCH. Thank you, Senator. We appreciate both of
you Senators. That is high praise indeed to have you both here for
General Pryor, and I am sure he is very grateful to you, as are we.
So we appreciate the time you have taken out of your busy sched-
ules to be here.

Senator SESSIONS. Thank you, Mr. Chairman.

Chairman HATCH. Thanks so much.

Chairman HATCH. General Pryor, if we could have you step for-
ward? Please stand to be sworn. Do you affirm that the testimony
you are about to give before the Committee will be the truth, the
whole truth, and nothing but the truth?

Mr. PrYOR. I do.

Chairman HATCH. Senator Schumer and I will make our opening
statements at this time, and then we will turn to you. Why don’t
you sit in the middle if you could by the clock there. Thank you.

Senator SCHUMER. Senator Hatch was saying get away from the
right side there and move to the middle of the—

[Laughter.]

Mr. PRYOR. I am happy to do so, Senator.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

Chairman HATCH. This side over here takes real offense at
things like that, I have to tell you.

I am pleased to welcome to the Judiciary Committee this morn-
ing the Attorney General of Alabama, William Pryor, whom Presi-
dent Bush has nominated to fill a judicial emergency on the United
States Court of Appeals for the Eleventh Circuit.

Now, in his last election, General Pryor garnered more than 59
percent of the vote, and if the letters of support for his nomination
are any indication, the majority of Alabama people supporting him
were not all Republicans. Let me share with you some of the letters
that prominent Democrats have written about General Pryor.

Joe Reed, Chairman of the Alabama Democratic Conference,
which is the State party’s African-American caucus, writes that
General Pryor “will uphold the law without fear or favor. I believe
all races and colors will get a fair shake when their cases come be-
fore him...I am a member of the Democratic National Committee
and, of course, General Pryor is a Republican, but these are only
party labels. I am persuaded that in General Pryor’s eyes, Justice
has only one label—Justice!”

Judge Sue Bell Cobb, who sits on the Alabama Court of Criminal
Appeals, stated, “I write, not only as the only statewide Democrat
to be elected in 2000, not only as a member of the Court which re-
views the greatest portion of General Pryor’s work, but also as a
child advocate who has labored shoulder to shoulder with General
Pryor in the political arena on behalf of Alabama’s children. It is
for these reasons and more that I am indeed honored to rec-
ommend General Pryor for nomination to the Eleventh Circuit
Court of Appeals.”

And Congressman Artur Davis encouraged President Bush to
nominate General Pryor, declaring his belief that Alabama will be
proud of his service.
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Now, I will submit copies of these letters for the record, along
with copies of the other many letters from Democrats and Repub-
licans, men and women, and members of the African-American,
Jewish, and Christian communities who support Bill Pryor’s nomi-
nation.

Now, it is fundamental that a State Attorney General has the ob-
ligation to represent and defend the laws and interests of the
State. General Pryor has fulfilled this responsibility I think admi-
rably by repeatedly defending the public fisc and the laws and poli-
cies enacted by the Alabama Legislature. But one of the reasons for
the broad spectrum of support for General Pryor is his dem-
onstrated ability to set aside his personal views and follow the law.
As you will undoubtedly hear during the course of this hearing,
General Pryor is no shrinking violet. He has been open and honest
about his personal beliefs, which is what voters expect from the
people whom they elect to represent them. Yet General Pryor has
shown again and again that when the law conflicts with his per-
sonal and political beliefs, he follows the law.

For example, in 1997, the Alabama Legislature enacted a ban on
partial-birth abortion that could have been interpreted to prohibit
abortions before viability. General Pryor is avowedly pro-life and
has strongly criticized Roe v. Wade, so one might very well have
expected General Pryor to vigorously enforce the statute. Instead,
he instructed law enforcement officials to enforce the law only inso-
far as it was consistent with the Supreme Court’s precedents of
Casey and Stenberg v. Carhart, despite pressure from many Repub-
licans to enforce broader language in the act.

Here is another example: I am sure that we will hear today
about General Pryor’s call for modification or repeal of Section 5 of
the Voting Rights Act, which requires Department of Justice
preclearance. By the way, General Pryor is not alone in his opinion
of Section 5; the Democratic Attorney General of Georgia, Thurbert
Baker, has called Section 5 an “extraordinary transgression of the
normal prerogatives of the States.” Now, despite his opinion that
Section 5 is flawed, General Pryor successfully defended before the
Supreme Court several majority-minority voting districts approved
under Section 5 from a challenge by a group of white Alabama vot-
ers. He also issued an opinion that the use of stickers to replace
one candidate’s name with another on a ballot required
preclearance under Section 5 of the Voting Rights Act.

Yet another example involves General Pryor’s interpretation of
the First Amendment’s Establishment Clause. In an effort to defeat
challenges to school prayer and the display of the Ten Command-
ments in the Alabama Supreme Court, both the Governor and the
Chief Justice urged General Pryor to argue that the Bill of Rights
does not apply to the States. General Pryor refused, despite his
own deeply held Catholic faith and personal support for both of
these issues.

And here is my final example, and there are many others, but
I will limit it to this: General Pryor supported the right of teachers
to serve as State legislators, despite intense pressure from his own
party, because he believed that the Alabama Constitution allowed
them to do so.
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Now, these examples aptly illustrate why General Pryor’s nomi-
nation enjoys broad bipartisan support from persons like former
Democratic Alabama Attorney General Bill Baxley. He observed of
General Pryor, “In every difficult decision he has made, his actions
were supported by his interpretation of the law, without race, gen-
der, age, political power, wealth, community standing, or any other
competing interest affecting judgment.” Mr. Baxley continued, “I
often disagree, politically, with Bill Pryor. this does not prevent me
from making this recommendation because we need fair minded,
intelligent, industrious men and women, possessed of impeccable
integrity on the Eleventh Circuit. Bill Pryor has these qualities in
abundance... There is no better choice for this vacancy.”

During the course of this hearing, we will hear many things
about Bill Pryor. We will hear many one-sided half-truths perpet-
uated by the usual liberal interest groups who will stop at nothing,
it seems to me, to defeat President Bush’s judicial nominees. Now,
I want to make sure that this hearing is about fairness and about
telling the full story of Bill Pryor’s record and service.

We will hear that General Pryor is a devout pro-life Catholic who
has criticized Roe v. Wade, but the rest of the story is that many
prominent Democrats, such as Justice Ruth Bader Ginsburg and
former Stanford Dean John Hart Ely, who are pro-choice, have also
criticized Roe without anyone questioning their recognition of it as
a binding Supreme Court precedent.

We will hear claims that General Pryor is against the disabled
and elderly, but the real story is that General Pryor has done his
duty as Attorney General to defend his State’s budget from costly
lawsuits. Other State Attorneys General, including respected
Democrats like Bob Butterworth of Florida and now Senator Mark
Pryor of Arkansas, have taken the same positions as General Pryor
in defending their States. And while the Supreme Court agreed
with the Attorneys General in these cases that the Eleventh
Amendment protects States from monetary damages in Federal
court, these rulings did not affect—and General Pryor did not seek
to weaken—other important methods of redressing discrimination,
like actions for monetary damages under State law, injunctive re-
lief, or back pay.

We will hear claims that General Pryor’s criticisms of Section 5
of the Voting Rights Act indicate a lack of commitment to civil
rights. But the real story is that General Pryor has a solid record
of commitment to civil rights, which includes defending majority-
minority voting districts, leading the battle to abolish the Alabama
Constitution’s prohibition on interracial marriage, and working
with the Clinton administration’s Justice Department to prosecute
the former Ku Klux Klansmen who perpetrated the bombing of Bir-
mingham’s 16th Street Baptist Church, which resulted in the
deaths of four little girls in 1963.

We will no doubt hear other claims during the course of this
hearing distorting General Pryor’s record or presenting only partial
truths. And I want to urge my colleagues, and really everyone here,
to listen closely so that the real story is heard. I think those who
listen with an open mind may be surprised, and even impressed.
And I look forward to hearing General Pryor’s testimony.
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Having said all that, you had an excellent record in law school.
You have had an excellent record since law school. You have a
record of honor and integrity. You have a record of speaking your
mind, sometimes irritating everybody concerned or a lot of people,
but standing up for what you believe the law really says and what
the law really is. And I think you have won a lot of cases that some
people might tend to criticize who don’t realize that you won them
in the end.

I just want to say that, knowing you and having spent some time
with you, some extensive time with you, I am very impressed with
you as a human being, as a person who is trying to do what is
right, and as an Attorney General in this country who I think has
stood up against a lot of special interest groups to do what is right
and do what the law says should be done. And I hope my col-
leagues will feel the same at the end of this discussion. If they lis-
ten, I believe that they will.

So, with that, we will have the statement of Senator Schumer,
who is representing the minority here today, and then we will go
with your statement and then questions.

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator SCHUMER. Thank you, Mr. Chairman, and first let me
thank you for bringing the hearing down to this room, G50, accom-
modating some of those who are disabled, who very much wanted
to be here. I want to thank my colleagues, Senators Shelby and
Sessions. They are both very well respected by people on both sides
of the aisle, and their endorsement will certainly be weighed and
weighed carefully.

And finally, I just want to say something to the family of you,
General Pryor. I see your two beautiful girls there, and I have two
girls who are a little older now.

There are going to be some tough questions asked here. That is
our responsibility. But we want to tell you that our respect for your
dad as a public servant and as a father and as a husband, this has
no bearing on our view of him as a person. This is how we do it
here, because many of us believe the views are more important or
just as important or certainly very important, do not even have to
say, speaking for all my colleagues, where they stand, and we have
to elicit those views. So I just wanted the family to understand,
and welcome them here as well.

Now, Mr. Chairman, before I get into some of my concerns about
General Pryor’s nomination, I want to note that earlier this week
the Senate confirmed Michael Chertoff to the Third Circuit Court
of Appeals. He is the 128th judge confirmed by the Senate since
President Bush took office. That 1s 128 confirmed of 130 who have
come to the floor. That is a 99 percent success rate. Again, to call
the minority obstructionist because they have approved only 128
over 130 leads to the almost absurd conclusion that the only way
not to be obstructionist is to approve every single one of the Presi-
dent’s nominees. And hopefully later today we are going to confirm
Richard Wesley from New York, from my State, to the Second Cir-
cuit. I know a little bit about Judge Wesley. He is a model nomi-
nee. He is conservative, no doubt about it, and based on the votes
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he took as a State legislator, it is a fair bet to say he is pro-life,
but he is well within the mainstream. His personal views are suffi-
ciently moderate that they do not get in the way of being a fair ju-
rist. I start by nothing Wesley and Michael Chertoff and the re-
markable success President Bush has had in getting his nominees
confirmed by the Senate. Because of the hue and cry we hear from
the White House and from across the aisle, you would think those
numbers would be reversed and 99 percent of the nominees were
stalled. Again, that is 128 confirmed against 2 we are opposing on
the floor.

I note all of this, not only to make sure the record is clear on
this point, but again to state the obvious. When the President
sends us nominees who are legally excellent, diverse and within
the ideological mainstream, even though we may not agree with
them on most issues, and those who will respect to the Senate’s
constitutionally mandated coequal role in the process, the nominees
pass through the Senate like a hot knife through butter.

In reviewing the record of the nominee before us here today, 1
am disappointed to say, at least on reading the record—and I look
forward to hearing the questions. I am disappointed to say that the
nominee looks more like the 9 nominees I have personally voted
against than the 119 that I have voted for, and I want to say to
my colleagues, both my good friend from Utah and my good friend
from Alabama, as well as the Congressman who was here, these
views are not based on any interest groups. We all know that there
are groups on the left and groups on the right who pressure. That
is the American way. But my view, my worries about General Pry-
or’s record are based on statements he made, not based on that of
any group. Looking at the record, it seems that it is almost unfair
to say that he is like the 9 that I have opposed, because really in
many ways, Attorney General Pryor looks like an amalgam of sev-
eral of them.

On States’ rights and women’s rights he looks a lot like Jeffrey
Sutton and D. Brook Smith. On choice and privacy he looks a lot
like Priscilla Owen and Carolyn Kuhl. On gay rights he looks a lot
like Timothy Tymkovich. On separation of church and State, he
looks a lot like J. Leon Holmes and Michael McConnell. The list
goes on. In a way, unfortunately, General Pryor’s views seem to be
an unfortunate stitching together of the worst parts of the most
troubling judges we have seen thus far. I would say this, the one
nominee he does not seem to resemble is Miguel Estrada. That is
because while we know very little about Mr. Estrada’s views, we
know a lot about Mr. Pryor’s, and we respect his candor. Candor
is necessary, but not sufficient, at least in my view, in terms of ap-
proving a nominee. And I know that, and I have an expectation,
that you will answer our questions about those views.

But I will say this, and I would caution my colleagues, it is just
not enough to say, “I will follow the law.” Every nominee says that.
And then we find when they get to the bench they have many dif-
ferent ways of following the law. And what I worry about, I do not
like nominees too far left or too far right, because idealogues tend
to want to make law, not do what the Founding Fathers said
judges should do, interpret the law. And in General Pryor’s case his
beliefs are so well known, so deeply held, that it is very hard to
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believe, very hard to believe that they are not going to deeply influ-
ence the way he comes about saying, “I will follow the law,” and
that would be true of anybody who had very, very deeply held
views.

We all know that judging is not a rote process. If it were, we
would have computers on the bench instead of men and women in
black robes. I would refer my colleagues to an article on the op-ed
page of today’s New York Times, which shows that when those
nominated by Democratic Presidents follow the law on cases of
women’s rights, environmental rights, et. al, they seem to follow
the law in completely different ways or many different ways than
the way nominees of Republican Presidents follow the law. We all
know that. So a person’s views matter. There is a degree of subjec-
tivity, especially in close cases and controversies on hot-button
issues, and it is hard to believe that the incredibly strong ideology
of this nominee will not impact how he rules if confirmed.

We will get into much of this when we have an opportunity to
question the nominee, but I do want to take a moment to review
some of the remarks that seem more disturbing that Attorney Gen-
eral Pryor has made and some of the more worrisome positions he
has taken. As my colleagues know here, I have no litmus test when
it comes to these nominees. My guess is that most, certainly many
of the President’s judicial nominees have been pro-life, but I have
voted for almost all of them because I have been persuaded they
are committed to upholding the rule of law, and committed to up-
holding Roe v. Wade in particular. I for one believe that a judge
can be pro-life, yet be fair, balanced, and uphold a woman’s right
to choose, but for a judge to set aside his or her personal views,
the commitment to the rule of law must clearly supersede his or
her personal agenda. That is something some can pull off, but not
everybody can. Judge Wesley, our Second Circuit nominee, has
proven he can do it.

But based on the comments Attorney General Pryor has made on
this subject, I have got some real concerns that he cannot, because
he feels these views so deeply and so passionately. Mr. Pryor has
described the Supreme Court’s decision in Roe v. Wade as, the cre-
ation—quote—this is not some liberal interest group quote; this is
from General Pryor. He said it. Quote: “Roe v. Wade is a creation,”
quote, “out of thin air of a constitutional right to murder an unborn
child.” He has said that he, quote, “will never forget January 22nd,
1973, the day seven members of our highest court ripped up the
Constitution.” Mr. Pryor has said he opposes abortion even in the
cases of rape or incest, and would limit the right to choose to nar-
row circumstances where a woman’s life is at stake. He has de-
scribed Roe as, quote, “the worst abomination in the history of con-
stitutional law.” Worse than Plessy v. Ferguson, worse than Dred
Scott, worse than Korematsu. It is a remarkable comment to make,
and I have to say, I do respect you, Mr. Attorney General, for
speaking your mind.

But I am deeply concerned that any woman who comes before
you, seeking to vindicate her rights, her constitutional rights as de-
fined by the Supreme Court, will have a tough time finding objec-
tivity with Bill Pryor.
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But my concerns about this nomination hardly begin and end
with the choice issue. On gay rights the Attorney General believes
it is constitutional to lock up gays and lesbians for having intimate
relations in the privacy of their own homes. And he has equated
gay sex with prostitution, adultery, necrophilia, bestiality, posses-
sion of child pornography, incest and pedophilia.

On criminal justice issues, whereas my colleagues know I tend
to agree with the Republican side just about as often as I agree
with the Democratic side, Attorney General Pryor defended his
State’s practice of handcuffing prisoners to hitching posts in the
hot Alabama sun for seven hours without giving them even a drop
of water to drink. And then when this Supreme Court held the
practice violated the Eighth Amendment’s ban on cruel and un-
usual punishment, he accused the Supreme Court Justices of,
quote, “applying their own subjective views on appropriate methods
of prison discipline.”

Now, I am all for being tough on crime. I wrote on the House
side the Capital Punishment Law, and the Three Strikes and
You're Out Law, but to say that seven hours handcuffed to a hitch-
ing post in the Alabama summer sun without a drink of water is
cruel and unusual, is not unreasonable at all. To accuse this not
so liberal Supreme Court of imposing subjective views in a case
that extreme, well, let me just say that goes a bit far, at least as
far as I am concerned.

When it comes to separation of church and State, we have to be
concerned as well. Again, I agree that some cases, in some cases
courts have gone too far. I think the Ninth Circuit went off the
deep end in the Pledge of Allegiance case. I personally am a deeply
religious man. I believe that if we all behaved more in accord with
traditional religious teachings, we would have a better, healthier
and safer country. But the comments the Attorney General has
made, coming from someone who if confirmed will be sworn to up-
hold and defend the Constitution and protect the rights of all
Ameriﬁ:ans regardless of their religious beliefs, they are troubling
as well.

When it comes to States’ rights, the record gets even more dis-
turbing. Attorney General Pryor has been one of the staunchest ad-
vocates of the Rehnquist Court’s efforts to roll back the clock, not
just to the 1930’s, but even to the 1880’s. He is an ardent supporter
of an activist Supreme Court agenda, cutting back Congress’s
power and the Federal Government’s power to protect women,
workers, consumers, the environment and civil rights. For instance,
on States’ rights, as Alabama’s Attorney General Mr. Pryor filed
the only amicus brief from among the 50 states, urging the court
to undo significant portions of the Violence Against Women Act. In
commenting on that law, Attorney General Pryor said, quote, “One
wonders why VAWA enjoys such political support, especially in
Congress.” Well, I am one of the supporters of VAWA, and I am
perplexed by that comment. One wonders why VAWA enjoys such
political support? The millions of American women who have been
beaten by their spouses? How can one wonder why we would want
to protect women from violence, particularly when this issue had
been swept under the rug for generations? It is another shocking
statement that I find difficult to understand.
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Attorney General Pryor’s ardent support of States’ rights extends
even to the realm of child welfare. At the same time he was con-
ceding that Alabama had failed to fulfill the requirements of a Fed-
eral consent decree regarding the operation of the State’s child wel-
fare system, he was demanding that the State be let out of the
deal. It is not so much the position he took as the comments made
afterward. Attorney General Pryor said, quote, “My job is to make
sure the State of Alabama isn’t run by the Federal Courts. My job
isn’t to come here and help children,” unquote. When a State fails
to satisfy the requirements of Federal laws regarding the safety
and welfare of children, I would say the Attorney General’s job is
to first ensure the protection of those children, not to fight the in-
volvement in Federal Court. I do not see that as a controversial
proposition, but at least by these statements, General Pryor, not
some interest group, apparently believes otherwise.

The environment, same concerns. Bill Pryor was the lone State
Attorney General to file an amicus brief arguing that the Constitu-
tion does not give the Federal Government the power to regulate
intrastate waters that serve as a habitat for migratory birds. The
Attorney General took this position despite decades of Supreme
Court precedent and the Federal Clean Water Act standing for the
contrary proposition.

So you might think that Attorney General Pryor’s State right ad-
vocacy knows no bounds, but there is a limit. Bill Pryor was the
only State Attorney General to file an amicus brief supporting the
Supreme Court’s intervention in Florida’s election dispute during
Bush v. Gore. It appears that when the Attorney General likes the
outcome, he is on the States’ rights side, but in this important case,
where the Supreme Court overruled the States’ position, there he
was with Federal intervention.

Contrast the approach in Bush v. Gore to what happened when
it came to the push for the Supreme Court to limit the application
of the Americans With Disabilities Act to the States. Mr. Pryor was
the driving force behind the Garret case in which a nurse con-
tracted breast cancer, took time off to deal with her illness, and
when she returned found that in violation of the ADA she had been
demoted. Attorney General Pryor believed the State university hos-
pital where she worked had every right to demote Ms. Garret and
managed to convince five Justices on the Supreme Court to agree
with him.

Mr. Pryor’s antipathy for the ADA is obvious from the many
extra-judicial comments he has made on the subject. At one point
he claimed that, quote, “When Congress passed the ADA in 1990
all 50 States had laws on the books protecting the rights of the dis-
abled. Congress passed the ADA as a “me-too“ approach, not as a
way of protecting persons.” Sorry, the quotes are within his state-
ment. “Congress passed the ADA approach, not as a way of persons
who were ignored or left behind,” unquote.

I have to say again as a Congressman, I was on the House side,
who worked hard to get the ADA passed in the House, I find that
comment somewhat offensive. I can only imagine what Senator
Harkin, our leader on the ADA, would have to say to the nominee
if he were asking questions here today.
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Bill Pryor has praised every one of the Court’s major States’
rights and federalism decisions over the past decade, literally
cheering as law after law protecting millions of Americans has been
peeled off the books. As he said 2 years ago in an address to the
Federalist Society, that federalism is a, quote, “subject that is near
and dear to my heart and to the heart of all members of the soci-
ety,” unquote. Just a year earlier in another speech to the Fed-
eralist Society Mr. Pryor made these remarks, quote, “We are one
vote away from the demise of federalism, and in this term the
Rehnquist Court issued two awful rulings that preserved the worst
examples of judicial activism, Miranda v. Arizona and Roe v. Wade.
Perhaps that means that our last real hope for federalism is the
election of Governor George W. Bush as the President of the United
States, since he has said his favorite Justices are Antonin Scalia
and Clarence Thomas. I will end with my prayer for the next ad-
ministration. Please, God, no more Souters.”

I think that tells us a fair amount about where Mr. Pryor is com-
ing from. If Bill Pryor becomes a judge, it seems hard to believe
he will be a moderate. He will style himself, it would appear from
his previous record and comments, after the most extreme and ac-
tivist judges on the Federal bench.

Now, a few years ago several of my colleagues on this Com-
mittee, including my good friend Orrin Hatch from Utah, opposed
the nomination of another nominee to the Eleventh Circuit on the
ground that she, quote, “would be an activist who would legislate
from the bench,” unquote. I do not know how you can look at Bill
Pryor’s record and not come to the same conclusion. I do not know
if that is why he received a partial “not qualified” rating from the
ABA or whether the ABA found something else to be concerned
about. But for me, Attorney General Pryor’s record screams pas-
sionate advocate, and doesn’t so much whisper judge.

Bill Pryor is a proud and distinguished ideological warrior. I re-
spect that. That is part of America. But I do not believe the ideo-
logical warriors, whether from the left or the right, should predomi-
nate on the bench. They tend to make law, not interpret law, and
that is not what any of us should want from our judges.

Mr. Chairman, I am looking forward to hearing Mr. Pryor ad-
dress these issues. I mentioned to him I would ask some tough
questions and raise some tough concerns. I would close by just say-
ing that this appears to be another nomination that will divide us,
not unite us. More than any administration in history, this White
House is choosing judges through an ideological prism. I am dis-
appointed we have to continue fighting these nominees who are
chosen more for their allegiance to a hard-line ideological agenda
than any other factor.

If we have a Supreme Court nomination later this summer, I
really hope we see a nominee who looks a lot more like Richard
Wesley, a nominee all 100 Senators could support, and a lot less
like someone straight out of the right-wing wheel house. As every-
one knows, I believe in balance. If Mr. Pryor were nominated to a
court with a heavy liberal tilt, maybe I would view this nomination
differently. If there were eight Harlans on the court, I would love
to see a Scalia on the court to provide some balance, and that
maybe was the way it was 30 years ago. But as everyone knows,



16

the Fifth Circuit is already one of the most conservative courts in
the country, and at least given his previous record, Attorney Gen-
eral Pryor may be more conservative than the most conservative
judges already serving on this imbalanced court.

So in my view, Mr. Chairman, Mr. Pryor has a tough row to hoe
here. He will get a chance to make his case, but to me at least, on
first inspection, this is one of the most troubling records we have
seen thus far, and Mr. Pryor, at least to this one member, has to
go a long way before he will convince me, and I think many of us,
that he will be a fair, down-the-middle dispassionate judge for all
Americans.

Thank you.

Chairman HaTcH. Thank you, Senator.

[Applause.]

Chairman HATCH. We will have no disturbances in here or I will
have you removed. It is just that simple. We are going to run a
very decent hearing, and we are just not going to have any more
of that. So anybody who does that, I am directing the Sergeant of
Arms to remove them from this room, on either side of this issue.
This is an important hearing. It is for the Eleventh Circuit Court
of Appeals.

Just one correction. We hear this, well, we Democrats have voted
for 128 and we have only rejected 2. That is not quite the story,
and I think people need to know this. Yesterday I was interested
because former Senator Bob Griffin corrected me in our caucus
meeting when I indicated that there has only been one filibuster
in the history of the country of a Federal judge and that was Jus-
tice Fortas. He said that was not a filibuster. He said, literally, we
had more votes up and down against Fortas that would have de-
feated it, and that nobody—and he gave me a letter with his com-
ments, making it very clear that there was no desire on anybody’s
part to filibuster, but to fully debate that at that particular time.

In this particular case, over the last couple of years of this, actu-
ally 2-1/2 years of this President’s tenure, we have had years of
delay for a number of Circuit Court nominees. Yes, we have been
able to get through a lot of District Court nominees, but when it
comes to circuit nominees, it has been very, very much of an or-
deal. Miguel Estrada is just one. Priscilla Owen is another. We
have had an indication they are going to filibuster Judge Pickering,
going to filibuster Judge Boyle, who has now been sitting here for
better than 2 years. By the way, Roberts, who just got through, and
Boyle, have been sitting here for 12 years, nominated three times
by two different Presidents. They could not even get a hearing in
the 2 years when the Democrats controlled the Committee. Judge
Carolyn Kuhl, there has been some indication there is going to be
a filibuster there. The nominee, J. Leon Holmes, some indication
of a filibuster there. There are four nominees from Michigan that
are being held up for no reason other than that two Senators are
irritated because they did not get their two judges during the Clin-
ton years. I feel badly about that, but the fact of the matter is, they
should not be holding up six Circuit Court nominees, four of them
who they admit, I think, have admitted that they are qualified peo-
ple. There have been large negative votes against a significant
number of Circuit Court nominees by our friends on the other side,
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sending a message, do not send a conservative to the Supreme
Court.

You know, when you stop and think about it, it is not quite just
128 versus 2. So I just wanted to correct the record on that so that
we all understand that we are in a crisis here in the United States
Senate.

I also want people to understand, Mr. Pryor, I guess I might as
well say this to you, you are an active person. I hope you will be
given an opportunity by our colleagues on both sides to explain
some of the statements you have made and why you have upheld
the law, because you have. You do not get people like Senator Shel-
by coming here and praising you like he did, or Senator Sessions
praising you like he did, unless you have upheld the law, even
against your own viewpoints a number of times. You are a person
of deep religious conviction. You believe very strongly in the Catho-
lic faith, and you have said so publicly, and some of these criticisms
come from your expressions of your own personal faith, which you
have never, to my knowledge, allowed to interfere with what the
law is.

Now, we will see. Personally having chatted with you about a
great number of these issues, you have not only reasonable expla-
nations, but I think very good explanations for every criticism that
could be brought your way.

Now, having said all that, let us give you an opportunity to make
your statement. I hope you will introduce your family to us, and
then we will turn to questions.

STATEMENT OF WILLIAM H. PRYOR, JR., NOMINEE TO BE
CIRCUIT JUDGE FOR THE ELEVENTH CIRCUIT

Mr. PrYOR. Thank you, Mr. Chairman. With me today are my
family, my spouse Kris, my daughters Caroline and Victoria, who
are seated behind me. Thank you for the warm welcome.

I have only something very brief that I would like to say. First,
I want to thank the President of the United States for giving me
the honor of being nominated to the U.S. Court of Appeals for the
Eleventh Circuit.

I want to thank the people of Alabama for giving me the privi-
lege to serve as their Attorney General for the last 6-1/2 years. I
want to thank Senator Sessions for the opportunities he afforded
me, particularly while he was Attorney General.

And finally, I want to thank you, Mr. Chairman, and all the
members of this Committee for giving me the opportunity to appear
before you today and to answer your questions. Thank you.

[The biographical information of Mr. Pryor follows:]
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L BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
William Holcombe Pryor Jr. (a/k/a Bill Pryor)
Address: List current place of residence and office address(es).

Residence: Montgomery, Alabama
Office: 11 South Union Street, Suite 317, Montgomery, Alabama 36130 (office)

Date and place of birth.
April 26, 1962, Mobile, Alabama.

Marital Status (include maiden name of wife, or husband's name). List spouse's
occupation, employer’s name and business address(es).

Married to Kristan Wilson Pryor, Certified Public Accountant and Tax Principal, Wilson,
" Price, Barrranco, Blankenship & Billingsley, PC, CPA, 3815 Interstate Court,
Montgomery, Alabama 36109.

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

" Tulane University School of Law, New Orleans, Louisiana
June 1984 to May 1987 )
Juris Doctorate, magna cum laude, May 17, 1987

Northeast Louisiana University (now University of Louisiana at Monroe)
June 1981 to May 1984
Bachelor of Arts in Legal Studies, magna cum laude, May 11, 1984

Employment Record: List (by year) all business or professional corporations, companies,
firms, or other enterprises, partnerships, institutions and organizations, nonprofit or
otherwise, including firms, with which you were connected as an officer, director,
_partner, proprietor, or employee since graduation from college.

The Attorney General of Alabama, 1997 to present
State of Alabama
11 South Union Street , Suite 317
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Montgomery, Alabama 36130

Deputy Attorney General, State of Alabama, 1995 to 1997

State of Alabama

11 South Union Street, Suite 317

Montgomery, Alabama 36130

Appointed by Attorney General of Alabama to serve at his pleasure.

Walston, Stabler, Wells, Anderson & Bains, 1991 to 1995
Associate Attorney at private law firm

P. O. Box 830642

Birmingham, Alabama 35283-0642

Cabaniss, Johnston, Gardner, Dumas & O'Neal, 1988 to 1991
Associate Attorney at private law firm

P. O. Box 830612

Birmingham, Alabama 36283-0612

Employment - Judicial Clerkship

Honorable John Minor Wisdom,

U.S. Court of Appeals, Fifth Circuit, 1987 to 1988
New Orleans, Louisiana

Law Clerk, 1987 ~ 1988

Employment — Summer Law Firm Clerkships

Cabaniss, Johnston, Gardner, Dumas & O’Neal
P. O. Box 803612

Birmingham, Alabama 36283-0612

Summer Associate — 5/85 - 8/85, 7/87 - 1/87
Summer Intern — 5/84 - 8/84

Liskow & Lewis

Attorneys at Law

701 Poydras Street

New Orleans, Louisiana 70139

Summer Associate — 7/86 — 8/86, 6/87 — 6//87

Stone, Pigman, Walther, Wittmann & Hutchinson
Attorneys at Law

546 Carondelet Street

New Orleans, Louisiana 70130
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Summer Associate - 5/86 - 7/86

Employment - Academic Experience

Adjunct Professor, Cumberland School of Law,
Samford University, 1989 to 1995
Birmingham, Alabama

Firms — Nonprofit, Organizations, Institutions — Officer or Director

1997 to Present

Member, Legal Policy Advisory Board
Washingten Legal Foundation
Washington, D.C.

1992 to Present

Member, Board of Advisory Editors,
Tulane Law Review

Tulane School of Law

New Orleans, Louisiana

1997 to Present

Board of Advisors, Alabama Chapters of
the Federalist Society for Law and
Public Policy Studies

2000 to President
Board of Directors, Children’s Scholarship Fund Alabama

1997 to Present
Vice Chairman of the Board of Directors, Children First Foundation

2000 to Present .
Board of Directors, Policy Consensus Initiative

1997 to 2003
Board of Directors, Alabama Center for Law and Civic Education

Military Service: Have you had any military service? If so, give particulars, including
the dates, branch of service, rank or rate, serial number and type of discharge received.

None
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Honors and Awards: List any scholarships, fellowships, honorary degrees, and honorary
society memberships that you believe would be of interest to the Committee.

Scholarships

Northeast Louisiana University (now known as University of Louisiana at Monroe)
Band Scholarship (full tuition)

1980 to 1982

Academic Scholarship

1980 to 1984

Debate Scholarship (full tuition)
1983 to 1984

Winton Mizell Pre-Law Scholarship
1983 to 1984

Faculty Honor Scholarship

Tulane University School of Law
1984 to 1987

Academic Honors/Honor Societies

Tulane University School of Law

New Orleans, LA

Editor in Chief, Tulane Law Review

Order of Coif

Faculty Honor Scholar

Rufus C. Harris Award in Torts (Best paper in Torts)

George Dewey Nelson Memorial Award (highest grade point average in common law
curriculum)

Best Oralist, Freshman Moot Court Competition

Magna Cum Laude - Class Rank 4/220

Northeast Louisiana University

Monroe, Louisiana

Magna Cum Lande, Legal Studies, May 11, 1984

Phi Kappa Phi (junior year)

Omicron Delta Kappa

Mortar Board

President, Phi Eta Sigma (freshman honor society)

Treasurer, Phi Alpha Theta (history honor society)

Who's Who Among Students in American Universities & Colleges, 1983-84
Debate Team, Louisiana State Champion 1984
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Professional Awards and Honors

2002 Penelope House Law Enforcement Hall of Fame Inductee
for Advocacy Against Domestic Violence

2001 Harlon B. Carter Award,
National Rifle Association-Institute for Legislative Action

2000 Friend of the Taxpayer Award,
Alabama Citizens for a Sound Economy

1999 Guardian of Religious Freedom Award,
Prison Fellowship Ministries, Justice Fellowship,
and Neighbors Who Care

1999 Civil Justice Achievement Award,
American Tort Reform Association

Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.

Member, Alabama State Bar

Former Member, Alabama State Bar Task Force on Legal Education

Former Member, Birmingham Bar Association

Former Member, American Bar Association

Former Member, Alabama Supreme Court Commission on Dispute Resolution

Sustaining Member, The American Law Institute
‘Washington, D.C.
May 18, 2000 to Present

Member, Legal Policy Advisory Board
Washington Legal Foundation
Washington, D.C.
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Member, Board of Advisory Editors,
Tulane Law Review

Tulane School of Law

New Orleans, Louisiana

Master of the Bench, Hugh Maddox Chapter
The American Inns of Court

Ex officio member, Alabama District Attorneys Association

Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you belong.

Lobbying Organizations:
National Rifle Organization
Alabama Fraternal Order of Police #59 Flying Wheel Lodge

Other Organizations:

Member (2002), State and Local Officials Senior Advisory Committee to
The President’s Homeland Security Advisory Council

Immediate Past Chair (2002), Republican Attormeys General Association
Chair (2001), Republican Attorneys General Association

Treasurer (1999-2000), Republican Attorneys General Association
Board of Advisors, Alabama Chapters of

the Federalist Society for Law and

Public Policy Studies

Chairman, Federalism & Separation of Powers Practice

Group, Federalist Society for Law & Public

Policy Studies .
Former Chairman-Elect and Vice Chairman, Federalism & Separation of Powers
Practice Group, Federalist Society for Law & Public

Policy Studies

Convener, Federalism Working Group,

National Association of Aftorneys General

Member, Executive Working Group on Prosecutorial Relations,
National Association of Attorneys General

Legal Policy Advisory Board of the Washington Legal Foundation
Board of Directors, Children’s Scholarship Fund Alabama

Vice Chairman of the Board of Directors, Children First Foundation
Board of Directors, Policy Consensus Initiative

Arrowhead Country Club Montgomery, Alabama, Social Member
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Knight, Equestrian Order of the Holy Sepulchre of Jerusalem (limited to Roman
Catholics)

Court Admission: List all courts in which you have been admitted to practice, with dates
of admission and lapses if any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for administrative bodies which
require special admission to practice.

Alabama State Bar

Admitted: May 2, 1988 as a regular member with no lapse in membership
From October 1988 purchased license continually

From 1995 to present Special Member of the Alabama State Bar

Supreme Court of the United States — Admitted October 4, 1993
U. S. Court of Appeals for the Eleventh Circuit, Admitted: October 18, 1988

U. S. District Court for the Southern District of Alabama, Admitted: November 28, 1988
U.S. District Court for the Middle District of Alabama, Admitted: December 8, 1988
U. S. District Court for the Northern District of Alabama, Admitted: September 30, 1988

Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other published material you have written or edited. Please supply one copy of all
published material not readily available to the Committee. Also, please supply a copy of
all speeches by you on issues involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily available to you, please supply them.

Speeches

Investiture Speech of Attorney General Bill Pryor, State Capitol, Old House Chambers,
Montgomery, Alabama, January 2, 1997
www.ago.state.al.us/speeches.cfm?ltem=Single&Case=65

Baccalaureate Speech to the 1997 Graduating Class of Independent Methodist School,
Mobile, Alabama, March 25, 1997

Commencement Speech to 1997 Graduating Class of McGill-Toolen School, Mobile,
Alabama, May 31, 1997
www.ago.state.al.us/speeches.cfim?ltem=Single&Case=31

“The Rule of Law and the Tobacco Settlement,” Remarks before Policy Forum of the
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Cato Institute, Washington, D.C., August 5, 1997
www.ago.state.al.us/speeches.cfim?ltem=S8ingle& Case=19

“Federalism and the Court: Do Not Uncork the Champagne Yet,” Annual Conference,
National Lawyer's Division, Federalist Society for Law and Public Policy Studies,
Federalism and Separation of Powers Practice Group, Washington, D.C., October
16, 1997
www.ago.state al.us/speeches.cfin?Item=Single& Case=11
www.federalistsociety.org/Publications/practicegroupnewsletters/federalism/
£d020103.htm

Remarks at the Truth In Sentencing Press Conference, Montgomery, Alabama, January
23, 1998
www.ago state.al.us/speeches.cfm?Item=Single&Case=5

Remarks at the FOP Memorial Service for National Law Enforcement Week, State
Capitol Lawn, Montgomery, Alabama, May 14, 1998

Remarks at the National Drug Court Week Inaugural Graduation Ceremony, Tuscaloosa,
Alabama, June 3, 1998
www.ago.state.al.us/speeches.cfm?ltem=Single& Case=6

Remarks at the Annual Banquet of the Alabama Peace Officers Association Annual
Banquet, Holiday Inn, Montgomery, Alabama, June 18, 1998

Remarks to the Automobile Dealers Association of Alabama Annual Banquet, Sandestin
Resort, Destin, Florida, June 19, 1998

Remarks for National Drug Court Week, Inaugural Graduation Ceremony, Birmingham,
Alabama, July 9, 1998

Inauguration Speech of Attorney General Bill Pryor, Alabama State Capitol,
Montgomery, Alabama, January 18, 1999
www,ago.state.al.us/speeches.cfm?Item=Single& Case=30

“The Smoking Gun — The Next Case of Lawsuit Abuse,” American Shooting Sports
Council Annual Convention, Atlanta, Georgia, February 1, 1999

“Big Brother versus Big Business: The Latest Cases of Lawsuit Abuse,”
American Tort Reform Association Annual Meeting, Four Seasons Hotel,
Washington, D.C., March 9, 1999

“Big Brother versus Big Business: The Latest Cases of Lawsuit Abuse,” Vanderbilt
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Federalist Society, Nashville, Tennessee, April 15, 1999

National Law Enforcement Week Speech, Fraternal Order of Police Memorial Service,
Alabama State Capitol Grounds, Montgomery, Alabama, May 10, 1999

www.ago.state.al.us/speeches.cfm?Item=Single&Case=3

“The Dangerous Trend of Novel Government Tort Suits Against Entire Industries,”
Birmingham Chapter of the Federalist Society for Law and Public Policy Studies,
Harbert Center, Birmingham, Alabama, May 12, 1999

Remarks to the D.A.R.E. Drug Abuse Resistance Education Program, Graduating Class,
Birmingham, Alabama, May 12, 1999

Commencement Speech for Spring Graduation at Northeast Louisiana University,
Monroe, Louisiana, May 15, 1999

www.ago.state.al. us/speeches.cfm?ltern=Single&Case=29

Remarks to the Business Council of Alabama Environment and Energy Conference, The
Grand Hotel, Point Clear, Alabama, June 14, 1999

“Novel Government Lawsuits Against Industries: An Assault of the Rule of Law,” The
New Business of Government-Sponsored Litigation: State Attorneys General &
Big City Lawsuits, sponsored by The Federalist Society, The Manhattan Institute,
and U.S. Chamber of Commerce Institute for Legal Reform, Washington, D.C.,
June 22, 1999
www.federalistsociety. org/Publications/practicegroupnewsletters/federalism/
GovemnmentLawsuits-federalv3il.htm

www.federalistsociety.org/Publications/practicegroupnewsletters/litigation/

caesarlitv3i2 htm
www.ago.state.al. us/speeches.cfm?item=Single&Case=17

“Remarks to the Selma Police Academy Graduating Class, Selma, Alabama, July 23,
1999

“Curbing the Abuses of Government Lawsuits Against Industries,” American Legislative
Exchange Council, Nashville, Tennessee, August 11, 1999

www.ago.state.al.us/speeches.cfm?ltem=Single&Case=16

Remarks at Christian Coalition Road to Victory Rally, Washington Hilton, Washington,
D.C., October 1, 1999
www.ago.state.al.us/speeches.cfm?ltem=Single& Case=22

“Curbing the Abuses of Government Lawsuits Against Industries,” American Tort
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Reform Association Annual Legislative Conference for State Coalition Leaders,
New York, October 4, 1999, and at American Tort Reform Conference in San
Antonio, Texas on October 5, 1999. Also presented to American Trucking
Association 1999 Annual Management Conference, Orlando, Florida, on
November 3, 1999

“Should Business Support Federalism?,” Annual Conference, National Lawyer's
Division, Federalist Society for Law and Public Policy Studies, Corporations,
Securities, and Antitrust Practice Group, Washington, D.C., November 12, 1999
www.ago.state.al.us/speeches.cfm?Item=Single&Case=10

“Curbing the Abuses of Government Lawsuits Against Industries,” Civil Justice Reform
Group Steering Committee, Washington, D.C., December 8, 1999
www.ago.state.al.us/speeches.cfm?Item=Single&Case=15

Speech by Alabama Attorney General Bill Pryor for Dadeville Chamber of Commerce at
Still Waters Resort, Dadeville, Alabama, January 11, 2000

Speech by Alabama Attorney General Bill Pryor for State Farm Ambassadors of the
Alabama-Mississippi Regional Offices, Birmingham, Alabama, February 9, 2000

Speech to the Annual Banquet of the Alabama Chiefs of Police, Embassy Suites Hotel,
Montgomery, Alabama, February 17, 2000
www.ago.state.al.us/speeches.cfm?item=Single&Case=2

“Prosecuting Worker Compensation Fraud”, 1999 Safety Seminar and Awards Luncheon,
Auburn University Conference Center, Aubumn, Alabama, February 23, 2000
www.ago.state.al. us/speeches.cfm?item=Single&Case=1

Remarks at the Catholic High School Prayer Breakfast, Montgomery, Alabama, March 7,
2000

Remarks to Moody Business Association, Moody, Alabama, March 9, 2000

Speech to Alabama School Safety Leadership Training Conference, Keynote Luncheon,
Lake Guntersville Lodge, Guntersville, Alabama, April 18, 2000

“Novel Theories of Corporate Liability”. Speech to Southeastern Corporate Law Institute,
The Grand Hotel, Point Clear, Alabama, April 29, 2000

“Improving the Image of the Legal Profession by Restoring the Rule of Law,” Law Day
Luncheon, Montgomery, Alabama, May 3, 2000

10
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www.ago.state.al.us/speeches.cfin?Item=Single& Case=27

Speech to Troy Exchange Club, One Nation Under God Luncheon, Holiday Inn, Troy,
Alabama, May 4, 2000

“Restorative Justice: How the Church Can Partner with Government,” National Forum
on Restorative Justice, Hyatt Regency, Reston, Virginia, May 5, 2000

Commencement Speech for the Troy State University Spring 2000 Graduation, Troy,
Alabama, May 12, 2000
www.ago state.al.us/speeches.cfm?ltem=Single&Case=26

“The Supreme Court as Guardian of Federalism,” Federalist Society for Law and Public
Policy Studies, Federalism and Separation of Powers Practice Group and The
Heritage Foundation’s Congress and the Constitution Series: “Federalism: The
Quiet Revolution,” Washington, D.C., July 11, 2000

www.ago.state.al. us/speeches.cfm?Item=Single&Case=8

“Protecting Privacy: Some First Principles,” Privacy Symposium, American Council of
Life Insurers, Grand Hyatt Hotel, Washington, D.C., July 11, 2000

www.ago.state.al.us/speeches.cfm?ltem=Single& Case=25

“Extortion Parading as Law: The War on Guns,” CATO Institute Conference on the
“Rule of Law in the Wake of Clinton,” Washington, D.C., July 12, 2000

www.ago.state.al.us/speeches.cfn?ltem=Single& Case=14

“Curbing the Abuses of Government Lawsuits Against Industries,” Conference of State
Manufacturers Association, Hilton Head, South Carolina, August 9, 2000

Remarks to the Alabama Citizens for Life, Birmingham Area Chapter, Kickoff Meeting,
Shelby County Library, September 5, 2000

Greetings from Attorney General Bill Pryor to the Alabama Lawyers Association,
Montgomery, Alabama, September 19, 2000

“Practical Reform of the Constitution of Alabama,” Symposium of the Alabama
Constitution, Jacksonville State University, Jacksonville, Alabama, September 26,
2000

www.ago.state.al.us/speeches.cfm?Item=Single&Case=37

Remarks of Attorney General Bill Pryor to St. Mary’s Parish, Mobile, Alabama, October
8, 2000

11
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“Remarks to the Alabama State Bar Board of Bar Commissioners Regarding the
Moratorium Issue, Alabama State Bar Meeting, Montgomery, Alabama, October
27,2000
www.ago.state.al.us/speeches.cfm?ltem=Single&Case=38

“Curbing the Abuses of Government Lawsuits Against Industries,” Annual Meeting of
the Alabama Civil Justice Reform Committee, Embassy Suites, Montgomery,
Alabama, October 31, 2000

“Fulfilling the Reagan Revolution By Limiting Government Litigation,” An Address at
the Reagan Forum, The Ronald Reagan Presidential Library, Simi Valley,
California, November 14, 2000
www.ago state al.us/speeches.cfm?ltem=Single&Case=56

“The Future of Federalism,” Federalism After the Election: Opportunities and
Challenges, Remarks before the Federalism and Separation of Powers Practice
Group, National Lawyers Convention, The Federalist Society for Law & Public
Policy, The Mayflower Hotel, Washington, D.C., November 18, 2000
www.ago.state.al. us/speeches.cfm?ltem=Single&Case=57

“Curbing the Abuses of Government Lawsuits Against Industries,” Annual States and
National Policy Summit of the American Legislative Exchange Council,
Washington, D.C., December 7, 2000 :

“The State of the State of Law Enforcement”, The Alabama Law Enforcement Summit,
Montgomery Civic Center, Montgomery, Alabama, December 12, 2000
www.ago.state.al.us/speeches.cfm?ltem=Single&Case=61

Commencement Speech of Attorney General Bill Pryor for the Faulkner University Fall
Graduation, Montgomery, Alabama, December 16, 2000

“The One Thing Our Children Need the Most,” 2001 Faith Summit on Mentoring,
Scrushy Conference Center, Birmingham, Alabama, January 9, 2001
www.ago state.al.us/speeches.cfm?ftem=Single&Case=78

“Tort Liability, the Structural Constitution, and the States,” Federalist Society Litigation
Practice Group Symposium, The National Press Club, Washington, D.C., January
11, 2001

Remarks at a Ceremony Honoring Dr. Martin Luther King, Jr., Alabama State Capitol,
Montgomery, Alabama, January 15, 2001
www,ago.state.al.us/speeches.cfm?ltem=Single&Case=62

12
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Statement in Support of Nomination of John Ashcroft for United States Attorney General,
Senate Russell Building, Room 189, Washington, D.C., January 18, 2001

“The State of the State of Law Enforcement”, The Alabama Sheriff’s Association Winter
Conference, Embassy Suites, Montgomery, Alabama, January 30, 2001

Alabama Cattlemen’s Association Legislative Luncheon, Montgomery Civic Center,
Montgomery, Alabama, February 16, 2001

Remarks to Southwest Alabama Better Business Bureau Annual Luncheon, Mobile,
Alabama, February 28, 2001

“Fulfilling the Reagan Revolution By Limiting Government Litigation”, Joint Conference
presented by The Alabama Policy Institute, The American Legislative Exchange
Council, The Heritage Foundation, and The State Policy Network, The Wynfrey
Hotel, Birmingham, Alabama, March 2, 2001

“Fighting for Federalism”, Atlanta Lawyers’ Chapter of the Federalist Society, Atlanta,
Georgia, March 28, 2001
www.ago.state.al.us/speeches.cfm?Item=Single&Case=63
www.federalistsociety.org/Chapters/Atlanta/pryorspeech-032801.htm

“Fulfilling the Reagan Revolution by Limiting Government Litigation”, 24" Annual
Resource Bank Meeting of The Heritage Foundation, Sheraton Society Hilton,
Philadelphia, Pennsylvania, April 18, 2001

Remarks to the Fraternal Order of Police Memorial Service, State Capitol Lawn,
Montgomery, Alabama, May 4, 2001

“Competitive Federalism in Environmental Enforcement,” Alabama State Bar
Environmental Section, 10® Annual Beach and Bar Symposium, Environmental
and Business Law Under the New Bush Administration, Division of
Responsibility Between the State and Federal Governments, Marriott’s Grand
Hotel, Point Clear, Alabama, June 8, 2001

“The Demand for Clarity: Federalism, Statutory Construction, and the 2000 Term — Viva
La Revolution?” Federalism and the Supreme Court’s October 2000 Term, the
Federalism Project of the American Enterprise Institute, Washington, D.C., July
11, 2001

“What Hath the MSA Wrought? The Consequences of the State Tobacco Litigation”,

Mississippi Bar Litigation and General Practice Section Annual Meeting at the
Sandestin Beach Hilton, July 13, 2001 .

13
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“Federalism vs. Economic Efficiency,” 2001 American Legislative Exchange Council
Annual Meeting, Marriott Marquis New York, August 1, 2001

“The One Thing Our Children Need the Most”, Keynote Remarks to Mentor
Birmingham, August 3, 2001

“Should There Be A Moratorium on the Death Penalty in Alabama?” A Debate with
Senator Hank Sanders, Spring Hill College, Mobile, Alabama, September 10,
2001

Speech of Alabama Attorney General Bill Pryor to the State Law Enforcement Summit,
Montgomery Civic Center, Montgomery, Alabama, October 16, 2001

“Regulation by Litigation: What Next for the State Attorneys General?”, Symposium:
“Litigation in Mississippi Today”, University of Mississippi School of Law,
November 9, 2001

Remarks to the 15% Annual Lawyers Convention of the Federalist Society, Panel on
Religious Liberties, Moment of Silence Debate, The Mayflower Hotel,
Washington, D.C., November 16, 2001

My debate with Walter Dellinger, former Solicitor General of the United States, was
broadcast on the NPR program, “Justice Talking,” on November 16, 2001

www.justicetalking.org/getshow.asp?showid=211

“The One Thing Our Children Need the Most”, Big Brothers/Big Sisters of Greater
Birmingham, Faith Summit on Mentoring, Birmingham, Alabama, January 15,
2002
www.ago.state.al.us/speeches.cfm?ltem=Single& Case=77

Montgomery County Partners in Education, Tutor Recognition Luncheon, Montgomery,
Alabama, January 24, 2002

Remarks of Attorney General Bill Pryor to the U. S. Chamber of Commerce Committee,
South Seas Resort, Captiva Island, Florida, January 26, 2002

Big Brothers/Big Sisters Legislative Breakfast, Montgomery, Alabama, January 31, 2002
“Prosecuting Worker Compensation Fraud”, Alabama Textile Manufacturers Association

Safety Seminar and Achievement Awards Program, Montgomery, Alabama,
February 21, 2002

14
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WAKA Protect and Serve Reception, Channel 8 Studio, Montgomery, Alabama, February
28,2002

“Madison’s Double Security: In Defense of Federalism, the Separation of Powers, and
the Rehnquist Court”, Louisiana Lawyers Chapter of the Federalist Society,
Dickie Brennan’s Steakhouse, New Orleans, Louisiana, March 1, 2002

Remarks of Attorney General Bill Pryor at the 2002 Annual Membership Meeting of the
American Tort Reform Association, Four Seasons, Washington, D.C., March 14,
2002

Montgomery Association of Legal Secretaries Week, Capital City Club, Montgomery,
Alabama, March 26, 2002

Montgomery United Way Mentor Alabama Recognition Speech, Montgomery, Alabama,
March 28, 2002
www.ago.state al.us/speeches.cfm?Item=Single& Case=76

Alabama Education Association Professional Rights and Responsibilities Conference,
Montgomery Civic Center, April 12, 2002
www.ago.state.al.us/speeches.cfm?ltem=Single& Case=72

VOCAL Annual Conference on Victim Rights, Montgomery, Alabama, April 24, 2002
Comments at the FOP Memorial Service, Mentgomery, Alabama, May 3, 2002
Speech to Georgia Washington Middle School Honor Roll Banquet, Montgomery,

Alabama, May 7, 2002
www.ago.state.al.us/speeches.cfm?ltem=Single&Case=75

Comments at the 6™ Annual Law Enforcement Officers” Memorial Service for the
Alexander City Police Department and the Tallapoosa County Sheriff’s
Department, Alexander City, Alabama, May 15, 2002

Huntsville Chapter of the Alabama Education Association, Huntsville, Alabama, May 19,
2002

Commencement Speech for 2002 Graduating Class at Marion Military Institute, Marion,
Alabama, May 25, 2002
www.ago.state al.us/speeches.cfm?Item=Single& Case=80
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Opening Remarks by Attorney General Bill Pryor, “Is the Death Penalty in Alabama
Fair?,” A Debate with Brian Stevenson before The Downtown Rotary Club,
Birmingham, Alabama, August 28, 2002

Speech to Odenville Middle School, Student Government Day, St. Clair County, October
29, 2002

Comments of Attorney General Bill Pryor for Catholic Education Week”, January 28,
2003, St. Mary’s School, McGill-Toolen High School, Heart of Mary School, and
Holy Family Catholic school, Mobile, Alabama.

Remarks of Attorney General Bill Pryor at the Investiture Ceremony of Judge Mark
Fuller, U. S. District Court for the Middle District of Alabama, February 20, 2003,
Montgomery, Alabama.

Speech of Attorney General Bill Pryor, “How We Can Improve the Lives of Children in

Alabama”, February 27, 2003, Alabama Children’s Policy Council Conference,
Birmingham, Alabama.

Miscellaneous Remarks and Statements

Comments of Alabama Attorney General Bill Pryor on the Project for All Deliberate
Speed

Statement of Attorney General Pryor on the Moment of Silence

Statement of Attorney General Pryor Regarding Prison Rape Legislation, Prison Rape
Reduction Act of 2002

Health: What is the present state of your health? List the date of your last physical

examination.

I am in good health, and I have no medical conditions that could interfere with my duties.
My last physical was on January 16, 2003.

Judicial Office: State (chronologically) any judicial offices you have held, whether such
position was elected or appointed, and a description of the jurisdiction of each such court.

None.
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Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short sumunary of and citations for all
appellate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state constitutional issues, together with the
citation to appellate court rulings on such opinions. If any of the opinions listed were not
officially reported, please provide copies of the opinions.

Not applicable
Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were elected or

appointed. State (chronologically) any unsuccessful candidacies for elective public
office.

Attorney General of Alabama
State of Alabama
Montgomery, Alabama

Appointed: January 2, 1997, by Governor Fob James to complete the remaining two-year
term of Jeff Sessions who was elected to the U. S. Senate.

Elected: November 3, 1998, to first four-year term.
Reelected: November 5, 2002, to final four-year term

17. Legal Career:

a. Describe chronologically your law practice and experience after graduation
from law school including:

1. whether you served as clerk to a judge, and if so, the name of the judge, the court,
and the dates of the period you were a clerk;

Judicial Clerkship
Honorable John Minor Wisdom,

U.S. Court of Appeals, Fifth Circuit
New Orleans, Louisiana

‘Law Clerk, 1987 — 1988

“2. whether you practiced alone, and if so, the addresses and dates;
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No.
3. the dates, names and addresses of law firms or offices, companies of
governmental agencies with which you have been
connected, and the nature of your connection with each;

Cabaniss, Johnston, Gardner, Dumas & O'Neal, 1988 to 1991
P. O. Box 830612

Birmingham, Alabama 36283-0612

Associate Attorney at private law firm

Walston, Stabler, Wells, Anderson & Bains, 1991 to 1995
P. O. Box 830642

Binmingham, Alabama 35283-0642

Associate Attorney at private law firm

Deputy Attorney General, State of Alabama, 1995 to 1997

State of Alabama

11 South Union Street, Suite 317

Montgomery, Alabama 36130

Appointed by Attorney General of Alabama to serve at his pleasure.

(lead counsel for the State of Alabama in all major civil and constitutional litigation}

The Attorney General of Alabama, 1997 to present

State of Alabama

11 South Union Street , Suite 317

Montgomery, Alabama 36130

Elected by the majority of the voters of the State of Alabama to be the chief law
enforcement officer of the State of Alabama.

b. 1. What has been the general character of your law practice, dividing
it into periods with dates if its character has changed over the
years?

Cabaniss, Johnston, et al. (1988-1991) commercial litigation practice, including
complex litigation involving secured transactions, securities fraud, and
construction/engineering malpractice; appellate practice; railroad and employment
disputes; antitrust counseling; solo trial experience; appellate practice; member of firm
recruiting committee

Walston, Stabler, et al. (1991-1995) commercial litigation practice, including complex
litigation involving antitrust, bankruptcy, banking, elections, trade secrets, insurance,
municipal tax, and international commercial disputes. Trial experience and appellate
experience. Member of firm library and space commiitees
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Deputy Attorney General, State of Alabama (1995-1997) lead counsel for the State of
Alabama in all major civil litigation with emphasis on voting rights, civil rights and
election law

Attorney General, State of Alabama (1997 to present) chief law enforcement officer of
Alabama, general government practice including civil, criminal, and administrative law;
trial and appellate practice

2. Describe your typical former clients, and mention the areas, if any,
in which you have specialized.

Cabaniss, Johnston, et al - private businesses, banks and financial institutions,
political party, and local governmental entities

‘Walston, Stabler, et al. — private businesses, local governments

Attorney General - Government officials, state departments, taxpayers of the State
of Alabama

c. 1. Did you appear in court frequently, occasionally, or not at all? If
the frequency of your appearances in court varied, describe each
such variance, giving dates.

Prior to becoming Attorney General, I appeared in court frequently on pretrial and.
motion proceedings and occasionally in trial and before appellate courts. Since
becoming Attorney General most of my court appearances have involved
appellate proceedings.

2. What percentage of these appearances was in:
(a) federal courts;
b) state courts of record;
‘(c) . other courts.

Evenly divided.
3. ‘What percentage of your litigation was:

{(a) civil;
(b) criminal.
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Before becoming Attorney General, 100% civil. Since becoming Attorney
General, equally divided.

4. State the number of cases in courts of record you tried to verdict or
judgment (rather than settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

I have tried seven cases, and five of the cases were to a jury. All but one (a mistrial)
resuited in a judgment or verdict. I was sole counsel three times (including the two
nonjury cases); chief counsel three times (all jury), and associate counsel once (a jury
trial). One of the nonjury cases was in federal court and the other was in state court. All
of the jury trials were in state courts.

S. What percentage of these trials was:
(a) jury;
(b) non-jury.

Five out of seven or 71% were jury trials.

Litipation: Describe the ten most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date if
unreported. Give a capsule summary of the substance of each case. Identify the party or
parties whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:

(a) the date of representation;

by the name of the court and the name of the judge or judges before whom the
case was litigated; and

(c) the individual name, addresses, and telephone numbers of co-counsel and
of principal counsel for each of the other parties.

The ten most significant cases are:

Roe v. State of Alabama (1995)

White v. State of Alabama (1996)

Hornshy v. Sessions (1997)

State of Alabama v. James R. Blackmon and William J. Lupinacci (1999)
State of Alabama v. American Tobacco Company (2000)

Siegelman v. Alabama Ass'n of School Boards, et al. (2001)

Ex parte James (2002)

State of Alabama v. Shelton (2002)

P NN R
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9. Ex parte Bobby Wayne Waldrop (2002)
10.  Ex parte Roy Edward Perkins (2002)

In all ten of the cases described below, 1 represented the State of Alabama and/or
individual officers of the State acting in their official capacity.

Roe v. State of Alabama
68 F.3d 404 (11" Cir. 1995)

The November 1994 general election resulted in lawsuits in both state and federal courts
in Alabama, addressing the question of whether a group of contested absentee ballots should be
counted. Alabama’s election statutes require that absentee ballots contain the voter’s signature,
either notarized or witnessed by two persons at least 18 years of age. Code of Ala, tit. 17, chap.
10 (1975). Between 1000 and 2000 voters in the 1994 election did not satisfy either the
potarization or witness requirements. Pursuant to the statutory language, and the statewide
practice prior to the election, these ballots were not counted in the initial tally; they were
removed from their affidavit envelopes and not placed in the ballot box.

The elections for Chief Justice and Treasurer were so close that the contested absentee
ballots might decide the victors. Two individuals who voted absentee filed suit in the Circuit
Court for Montgomery County, seeking an order that contested absentee ballots — i.e., those
neither notarized nor witnessed — be counted. Odom v. Bennett, No. 94-2434-R. On November
17, 1994, the circuit court entered such an order. The court further ordered the Secretary of State
not to certify election totals until the vote totals containing the contested absentee ballots were
forwarded to him, and that he then certify election results containing the contested absentee
ballots.

Three voters — Larry Roe, Perry Hooper (the Republican candidate for Chief Justice) and
James Martin (the Republican candidate for Secretary of State) — filed an action under 42 U.S.C.
§ 1983, in the U.S. District Court for the Southern District of Alabama, seeking to block the
counting of the contested absentee ballots. On December 5, 1994, U.S. District Judge Alex
Howard entered a preliminary injunction against the Secretary of State and county election
officials, precluding them from complying with the state court’s order. Judge Howard found that
“past practice of Alabama election officials . . . has been to refrain from counting any absentee
ballot that did not include notarization or the signatures of two qualified witnesses,” and that “the
past practice of the Secretary of [the] State of Alabama has been to certify election results on the
basis of vote counts that included absentee votes cast only by those voters who included
affidavits with either notarization or the signature of two qualified witnesses.” See 43 F.3d at 579
(quoting an unpublished district court order). Judge Howard also concluded that the state Circuit
Judge’s order would change this past practice, and that if state election officials obeyed the
Circuit Judge’s order, they would violate the Fourteenth Amendment.

The State of Alabama and various county election officials, represented by then-Attorney
General Jimmy Evans, appealed Judge Howard’s order. In a per curiam opinion announced on
January 4, 1995, the U.S. Court of Appeals for the Eleventh Circuit held that the district court
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had subject matter jurisdiction over the case and that the plaintiffs had demonstrated a violation
of right secured by the Constitution as required for a § 1983 claim. The court certified the
question whether the contested ballots met the requirements of state law to the Supreme Court of
Alabama. 43 F.3d 574 (11™ Cir. 1995) (Circuit Judges Tjoflat, Edmondson, Birch).

1 began my work on this matter shortly after Jeff Sessions was sworn in as Attorney
General of Alabama on January 20, 1995. I represented the State and James Bennett, in his
official capacity as Secretary of State for the State of Alabama, before the Circuit Court of
Montgomery County, the U.S. District Court for the Southern District of Alabama, and the U.S.
Court of Appeals for the Eleventh Circuit.

On March 14, 1995, the Supreme Court of Alabama answered the certified question in the
affirmative, holding that the contested ballots were in “substantial compliance” with the election
laws, and thus were to be opened and counted. 676 So0.2d 1206 (Ala. 1995). On receipt of this
answer, the Eleventh Circuit on April 26, 1995, remanded the case to the Southern District of
Alabama for a trial on the merits, with instructions. 52 F.3d 300 (1 1" Cir. 1995) (Circuit Judges
Tjoflat, Edmondson, Birch), cerr. denied, 516 U.S. 908 (1995).

Following a bench trial, on September 29, 1995, the district court held that the State’s
past practice was clearly not to count absentee ballots that had been neither notarized nor
witnessed, that to change this practice would deprive plaintiffs of their rights to due process and
equal protection, and that voters whose ballots did not meet the statutory requirements had failed
to show that their constitutional rights had been violated. The district court permanently enjoined
the counting of any contested absentee ballots and directed the Secretary of State to certify
election results and swear in successful candidates. 904 F. Supp. 1315 (S.D. Ala. 1995). The
class consisting of voters who had cast defective absentee ballots appealed the order of the
district court.

I wrote the brief and argued the case before the Court of Appeals. The Eleventh Circuit
affirmed and directed the State officials to comply with the injunction. 68 ¥.3d 404 (1 1™ Cir.
1995) (Circuit Judges Tjoflat, Anderson, and Barkett).

For appellees:

Albert Jordan

Wallace, Jordan, Ratliff & Brandt
800 Shades Creek Parkway, Suite 400
Birmingham, Alabama 35209

(205) 870-0555

For appellants:

Joe R. Whatley, Jr.

Whatley Drake, LLC

2323 Second Avenue, North

P.O. Box 10647

Birmingham, Alabama 35202-0647
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(205) 328-9576
For plaintiffs:

B. Glenn Murdock
Now a judge on the Alabama Court of Civil Appeals

Joseph S. Johnston
Now a judge on the Circuit Court of Mobile County

J. Michael Druhan, Jr.
Johnston, Druhan LLP
P.O. Box 154

Mobile, AL 36601
(251)432-0738

Algert S. Agricola, Jr.

Slaten & O'Connor

105 Tallapoosa Street, Suite 101
Montgomery, Alabama 36104
(334) 396-8882

For defendants:

Joe R. Whatley, Jr.

Russell Jackson Drake
Whatley Drake LLC

2323 Second Avenue, North
P.O. Box 10647
Birmingham, AL 35202-0647
(205) 328-9576

Sam Heldman

Gardner, Middlebrooks, Gibbons & Kittreil
2805 31 Street, N.W.

Washington, D.C. 20008

(202) 965-8884

M. Clay Alspaugh

Smith & Alspaugh, P.C.
1100 Financial Center

505 20th Street North
Birmingham, Alabama 35203
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(205) 324-8910

% % Kk

White v. State of Alabama
74 F.3d 1058 (11" Cir. 1996)

In this case I represented the State of Alabama and its then-Secretary of State, Jim
Bennett, after Jeff Sessions was swormn in as Attorney General of Alabama (in January 1995), and
I began working as a deputy attorey general.

Before the 1994 elections, Hoover White, on behalf of himself and African-American
voters in Alabama, filed suit under the Voting Rights Act, challenging Alabama’s at-large system
of electing judges to its appellate courts. White made claims under Sections 2 and 5 of the Act,
triggering the appointment of a three-judge court, The three-judge court’s jurisdiction did not,
however, include all of the proceedings. See 74 F.3d at 1065 n.25, citing White v. State of
Alabama, 851 F.Supp. 427, 428-29 (M.D. Ala. 1994) (three-judge court). In particular, the three-
judge court concluded that it “did not have the jurisdiction to consider the validity of [a]
settlement agreement.” Id. Such a settlement was reached between White and the State of
Alabama in February 1994. Jimmy Evans was then the Attorney General of Alabama. Ralph
Bradford and others sought to intervene to seek different relief.

The settlement that was reached in February 1994 was modified more than once before it
was approved by the district court on October 6, 1994. As approved, the effect of the agreement
would have been to retain the State’s system of electing appellate judges on an at-large basis, but
create two additional judgeships on each court. The increase to seven members would be
permanent on the Alabama Court of Civil Appeals and the Court of Criminal Appeals, and the
Alabama Supreme Court would ultimately be settled at nine members. A judicial nominating
commission, the composition of which was specified, would present a slate of three candidates to
the Governor. Those candidates were to be drawn from the Hoover White plaintiff class of
African-American voters. Moreover, the settlement provided a mechanism that would insure that
the two new seats were continually occupied by African-Americans. See generally White v. Stare
Alabama, 867 F.Supp. 1519 (M.D. Ala. 1994). Through these changes, African-Americans, who
were then some 23% of the voting age population, would be proportionately represented on the
Alabama appellate bench.

Before the 1994 election, the district court approved the proposed settlement and rejected
the objections to it. The intervenors who had objected appealed from the judgment.

In a decision published on January 6, 1996, the Eleventh Circuit vacated the judgment
and remanded the case. The court adopted the arguments that other attorneys and I made,
holding that the remedy of the District Court, which removed judicial selection from the ballot
box and placed it in an appointive system, was inconsistent with Section 2 of the Voting Rights
Act, which is designed to protect the opportunity to elect candidates of the voters’ choice. The
court also observed that proportional representation is inconsistent with the Voting Rights Act,
which states, in pertinent part, “[N]othing in this section establishes a right to have members of a
protected class elected in nurnbers equal to their proportion in the population.” 74 F.3d at 1071,
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quoting 42 U.S.C. § 1973(b). Finally, the court held that the district court exceeded its powers
when it increased the size of Alabama’s elected appellate courts. Accordingly, the court vacated
the District Court’s judgment and remanded the case to the three-judge court which had stayed its
hand.

In the proceedings on remand, the three-judge court, which had jurisdiction of the Section
5 claims, concluded that, while those claims were not moot, no relief was appropriate. White v.
State of Alabama, 922 F. Supp. 552 (M.D. Ala. 1996)(three-judge court). With the resolution of
the Section 5 claims, the single-judge court adjudicated the remaining claims.

After I became a Deputy Attorney General, I was the only attorney representing the State
of Alabama and Secretary of State Bennett. In these proceedings, I briefed and argued the case in
the Eleventh Circuit, making three principal arguments against the settlement approved by the
district court; 1) that the settlement was contrary to the constitution of Alabama and, therefore, it
was beyond the authority of the Attorney General of Alabama; 2) that it was beyond the power of
the district court under the Voting Rights Act, because it involved a remedy (appointment of
judges and a change in the size of a government body) neither contemplated by nor consistent
with the Act; and 3) that it involved racial set-asides that violated the equal protection guarantees
of the fifth and fourteenth Amendments.

1 also participated in the later proceedings in the district court. Those further proceedings
are reported or can be found at 922 F. Supp. 552 (M.D. Ala); 1996 WL 378235 (M.D. Ala., June
20, 1996); and 1998 WL 117896 (M.D. Ala.).

Co-counse! and principal counsel for each of the other parties included --

For the Hoover White plaintiffs:

Joe R. Whatley, Jr.

‘Whatley Drake LLC

2323 Second Avenue North
P.O. Box 10647
Birmingham, AL 35202-0647
(205) 328-9576

Sam Heldman

Gardner Middlebrooks Gibbons & Cantrell
2805 31 Street, N.W.

Washington, DC 20008

(202) 965-8884

Terry G. Davis

Davis & Hatcher

Post Office Box 230907
Montgomery, AL 36123
(334) 270-0592
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Solomon Seay
(retired)

For Christopher Boehm:

James M. Williamson
Williamson & Williamson
Post Office Box 467
Greenville, AL 36037
(334) 382-2635

For the Bradford appellants:
Albert L. Jordan

Wallace Jordan Ratliff & Brandt
800 Shades Creek Parkway
Suite 400

Birmingham, AL 35209

(205) 870-0555

Algert S. Agricola, Jr.

Slaten & O’Connor

105 Tallapoosa Street, Suite 101
Montgomery, AL 36104

(334) 396-8882

For the United States as amicus curiae:

Samuel R. Bagenstos

Steven H. Rosenbaum

U.S. Department of Justice

Civil Rights Division

950 Pennsylvania Ave., NW (#3623)
Washington, DC 20530

(202) 514-2151

* k%

Hornsby v. Sessions
703 So.2d 932 (Ala. 1997)

This litigation also arose out of the disputed 1994 chief justice election, described in
detail in the entry for Ree v. Alabama, above. The then-incumbent Chief Justice of Alabama,
E.C. “Sonny” Hornsby, was a candidate for re-election. The outcome of that election was
disputed, with the result that no winner was certified for several months. In the interim, Chief
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Justice Homsby sought to continue in his office, and requested that his salary be continued. In
January 1995, the State Finance Director Jimmy Baker requested a legal opinion from the
attorney general as to whether the state comptroller could legally issue state warrants to pay
Hornsby’s salary (as well as the salary of another state official whose race had not been certified).
On February 1, 1995, Attorney General Sessions issued an opinion, stating that Hornsby’s term
of office had expired and that the state comptroller could not legally issue warrants to pay his
salary. Hornsby then filed suit, seeking a declaratory judgment that his term of office continued
until the results of the election were certified.

During the pendency of this litigation, on October 20, 1995, Perry O. Hooper, Sr., was
certified the winner of the race for chief justice and sworn into office. (This development came
about as a result of the Roe litigation, described herein.) The circuit court then dismissed
Hornsby’s action as moot. Hornsby appealed.

During the period February 1995-September 1997, I represented Jeff Sessions, as attorney
general of the State of Alabama, and Jimmy H. Baker, as acting director of the Department of
Finance of the State of Alabama. Irepresented the State in proceedings before the circuit court,
supervised the briefing of the appeal, and argued the case to a special court composed of retired
circuit judges. [Because the Chief Justice and all the Associate Justices recused themselves, the
court appointed a special panel, composed of Circuit Judges Karrh, Younger, Burney, Baird,
Folsom, Pearson, Baldwin, Key, and Byrd.]

The court ruled 7-2 in favor of Homsby, finding that he had served in a de jure capacity as
Chief Justice from the time his elective term ended until Chief Justice Hooper was sworn into
office, and was entitled to all the powers, rights, duties, and benefits of the office during that
period.

Co-counsel and principal counsel for the other party included —

Co-counsel:

William P. Gray

3800 Colonnade Parkway
Birmingham, Alabama
(205) 968-0900

For plaintiff/appellant:
J. Doyle Fuller
2851 Zelda Road

Montgomery, Alabama 36106
(334) 270-0020

% kR

State of Alabama v. James R. Blackmon and William J. Lupinacci
Case No. CC-98-629, Circuit Court of Houston County, Alabama (20™ Judicial Circuit)
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This case was a criminal prosecution for theft from the Southeast Alabama Medical
Center, a public hospital in Dothan, Alabama. Blackmon was the former CEO of the hospital
and Lupinacci was the Director of the Industrial Medicine Clinic at the hospital. They were
indicted on June 4, 1998. Blackmon was indicted for five counts of theft of property in the first
degree. ‘Each count represented a separate scheme to embezzle from the public hospital where he
was employed as the CEO. Dr. Lupinacci was indicted as an accomplice in one of the schemes.

1 was lead counsel for the State of Alabama. I examined witnesses and made arguments to
both the judge and jury.

Blackmon was convicted on four of five counts on March 18, 1999. On April 19, 1999,
he was sentenced on each count to 15 years, which was split to a sentence of 3 years
imprisonment followed by 5 years probation. These sentences were to run concurrently.
Blackmon was ordered to make restitution in the total amount of $376,345.83. Lupinacci was
acquitted, but later pleaded guilty to another felony theft charge. {Judge Charles W. Woodham,
101 W. Court Square, Suite H, Abbeville AL 36310. (Judge Woodham is a district court judge
from Henry County, the other county in the 20" Judicial Circuit, and was appointed to hear this
case after the circuit judges recused themselves.)}

Principal counsel for the defendants included --

For defendant Blackmon:

James W. Parkman
Parkman & Associates
739 W Main Street
Dothan AL 36301
(334) 792-1900

Charles Amos
PO Box 1206
Dothan AL 36302

For defendant Lupinacci:

Mark White

George Andrews

Bill Bowen

White Dunn & Booker
2025 Third Avenue North
Suite 600

Birmingham, AL 35203
(205) 323-1888

* k%
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State of Alabama v. American Tobacco Co., et al.
772 So. 2d 417 (Ala. 2000)

The decision arose out of the national tobacco litigation of the late 1990s. My
participation in this matter spanned the period 1998-2000. My Office filed State v. Philip Morris
Inc. on November 12, 1998, as a vehicle for the State of Alabama to participate in the national
tobacco settlement. The State’s case was consolidated with State v. American Tobacco Co., a
case filed the same day by private attorneys for then-Governor Fob James, Jr., and an earlier
action filed in 1996. When the national tobacco settlement was announced, the Governor
acquiesced in my decision to participate in the settlement. The plaintiffs in the 1996 case also
agreed to dismiss their case as part of the national tobacco settlement.

The Circuit Court of Montgomery County [Judge Charles Price] held a fairness hearing
on February 26, 1999, and later approved the State’s participation in the national tobacco
settlement. At the hearing, however, the judge sua sponte ordered the Governor’s attorneys to
submit their fee petitions to the court. The State objected, but the circuit court awarded the
Governor’s attorneys $2,011,160.36 in attorneys’ fees and expenses.

I directed my staff to appeal the circuit court’s award of attorneys’ fees to the Governor’s
private attorneys, and participated in preparing the State’s briefs to the Supreme Court of
Alabama. I presented the State’s oral argument to the Supreme Court of Alabama. {Chief
Justice Hooper and Associate Justices Houston, Maddox, Brown, See, Cook, Johnstone,
England. Associate Justice Lyons was recused.]

On appeal, the Supreme Court reversed the circuit court. The Supreme Court agreed with
the State that the Governor’s private attorneys’ contracts were invalid and void because they
were never submitted to the Contract Review Permanent Legislative Oversight Committee. The
Court also agreed that the Governor’s attorneys did not “substantially participate” in the national
tobacco settlement. The Court nonetheless awarded the Governor’s attorneys $125,942.36 ona
theory of quantum meruit.

Co-counsel and principal counsel for each of the other parties included ~

Co-counsel:

Raymond L. Jackson

(Former Assistant Attorney General)
Jackson Law Office, P.C.

145 East Magnolia Avenue, Suite 201
Auburn, Alabama 36830-4758

(334) 321-2006

Opposing counsel:

Walter R. Byars
Steiner, Crum & Baker
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P.O. Box 668
Montgomery, Alabama 36101-0668
(334) 832-8987

E. Ted Taylor

Taylor & Taylor

114 East Main Street
Prattville, Alabama 36067
(334) 365-2221

Larry W. Morris

Morris, Haynes & Homsby

P.O. Box 1660

Alexander City, Alabama 35011-1660
(334) 329-2000

Michael J. Evans

3141 Loma Road, Suite 202
Birmingham, Alabama 35216-5497
(205)823-5151

* % K

Siegelman v. Alabama Ass’n of School Boards, et al.
819 S0.2d 568 {Ala. 2001)

Several parties sought injunctive relief to prevent the State of Alabama from prorating the
budgets of primary and secondary educational systems. I served as lead counsel for the
Executive Defendants, Governor Don Siegelman, Finance Director Henry Mabry, and State
Comptroller Robert Childree, during the period February 7-June 29, 2001. I wrote the master
outline for and some sections of our briefs and served as final editor for all briefs submitted on
behalf of the Executive Defendants. I presented oral argument on behalf of the Executive
Defendants before the Alabama Supreme Court.

Alabama Code § 41-4-90 (1075) sets forth the process to be used by the Governor when it
appears that estimated resources will be insufficient to meet the appropriations made for a
particular year. Under that section, the Governor is directed to restrict allotments to prevent an
overdraft of funds by reducing the appropriations to the various departments of the state pro rata.

The Alabama Supreme Court has held that certain constitutionally mandated expenditures are
not subject to proration under this power.

In February 2001, based upon the State Finance Director’s projection of a short-fall in
revenues from the Alabama Education Trust Fund, Governor Don Siegelman announced that
appropriations from the Education Trust Fund would be prorated. A number of parties filed suit
in Montgomery County Circuit Court, seeking an injunction and an order declaring that certain
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state expenditures for K-12 education could not be prorated under Alabama law. State-funded
universities moved to intervene. The circuit court entered an injunction directing the Governor’s
implementation of proration in the manner requested by the plaintiffs, and various parties
appealed.

On appeal, we asked the Alabama Supreme Court to dissolve the preliminary injunction
of the circuit court directing the Governor to implement proration in a particular manner. We
argued in favor of a strict interpretation of certain statutes that exempted certain salaries from the
proration process.

The Alabama Supreme Court dissolved the preliminary injunction entered by the circuit
court, but held that the language of the statute exempting salaries from proration served as a
directive to local school boards, not the Governor. [Chief Justice Moore and Associate Justices
Houston, See, Lyons, Brown, Johnstone, Harwood, Woodall, and Stuart]

Co-counsel and principal counsel for each of the other parties included —

Co-counsel for Appellants Siegelman (Governor), Mabry (Finance Director) and Childreeb
(Comptroller):

Margaret L. Fleming

Charles B. Campbell

Scott L. Rouse

Troy King

Michael R. White

Assistant Attormeys General
11 South Union Street
Montgomery, Alabama 36130
(334) 242-7300

Edward A. Hosp

Governor’s Legal Advisor

600 Dexter Avenue, Room NB-05
Montgomery, Alabama 36104-3734
(334) 242-7120

Attorney for Appellant Joint Legislative Fiscal Committee:
Richard S. Manley

111 South Walnut Avenue

Demopolis, AL 36732

(334) 289-1384

For Appellant Board of Trustees of the University of Alabama: k

C. Glenn Powell and Hattie Kauffman
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University of Alabama System
401 Queen City Avenue
Tuscaloosa, AL 35401-1551
(205) 348-8345

For Appellant Auburn University:

Lee F. Armstrong

Office of General Counsel
Auburn University

10} Samford Hall
Auburn, AL 36849-5163
(334) 844-5176

For Appellants Regional Universities:

William F. Gardner

Joseph Musso

Cabaniss, Johnston, Gardner, Dumas
& O’Neal

700 Park Place Building

Post Office Box 830612
Birmingham, AL 35283-0612

(205) 716-5263

For Appellee Alabama Association of School Boards and Pike County Board of Education:

Robert A. Huffaker

Rushton, Stakely, Johnston & Garrett
Post Office Box 270

Monutgomery, AL 36101-0270

(334) 206-3215

For Appellee Board of School Commissioners of Mobile County:
Robert C. Campbell, 1.

Sintz, Campbell, Duke & Taylor

3763 Professional Parkway

Mobile, AL 36609

(251) 344-7241

For Appellee Alabama Disabilities Advocacy Program:
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Paul J. Dezenberg
James A. Tucker

Box 870395
Tuscaloosa, AL 35487
(205) 348-4928

For Appellee Mary Harper:

Robert S. Segall

Copeland, Franco, Screws & Gill
Post Office Box 347
Montgomery, Alabama 36101
(334) 834-1180

For Appellee Alabama Coalition for Equity, Inc.:

Roger L. Bates

Shane Black

Hand Arendall, L.L.C.

900 Park Place Tower

2001 Park Place North
Birmingham, Alabama 35203
(205) 324-4400

For Appellee Alabama State University:

Kenneth L. Thomas

Thomas, Means & Gillis

Post Office Drawer 5058
Montgomery, AL 36103-5058
{334)270-1033

For Appellees Joanne Minnitt,
Sarah Horton, Jim Jolly, Tonia
Eason, and Marques Stewart:

George L. Beck, Jr.

Brenton L. Dean

22 Scott Street

Post Office Box 5019
Montgomery, AL 36103-5019
(334) 834-4878
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For Appellee Alabama A&M University:

Roderic G. Steakley

Sirote & Permutt

Post Office Box 18248
Huntsville, Alabama 35804-8248
(256) 518-3670

Braxton Schell, Jr.

Whatley Drake, L.L.C.

505 North 20th Street, Suite 1125
1125 Financial Center
Birmingham, Alabama 35203
(205) 320-1482

* Kk K

Ex parte James
2002 WL 1150823 (Ala. 2002)

This case, which raised constitutional challenges to the State of Alabama’s funding of
public education, was litigated for approximately 12 years. My own involvement in this matter
includes representing state officials in various courts since my employment with the Office of
Attorney General in January 1995. In this summary, I will focus on my most recent
representation of state officials in appellate litigation pending before the Alabama Supreme Court
from June 29, 2001, through May 31, 2002.

The story begins in 1990 and 1991, with the filing of two lawsuits challenging the
funding and adequacy of Alabama’s public schools in the Circuit Court of Montgomery County.
In a sweeping “Liability Order” entered in the two consolidated cases, the circuit court found that
the public schools of Alabama were constitutionally inadequate. The parties jointly moved the
trial court for certification of the Liability Order as a final judgment. Ex parte James, 713 So. 2d
at 875 (citing Pinto v. Alabama Coalition for Equity, 662 So. 2d 894 (Ala. 1995)) (James I). On
June 9, 1993, two months after entering the Liability Order, the circuit court certified the
judgment as final, under Rule 54(b), ALa. R. C1v. P. James v. 4labama Coalition for Equity, Inc.,
713 So. 2d 937, 940 (Ala. 1997). None of the parties contested or appealed the issuance of the
Rule 54(b) order that made the Liability Phase judgment final. Id. at 941. On four occasions
since the Rule 54(b) order was issued, the Alabama Supreme Court held that the Liability Order
became final and appealable as of June 9, 1993, See id. at 943.

In James I, the Supreme Court of Alabama stayed any “remedy” proceedings for a period
of one year so that the deficiencies identified in the Liability Order could be addressed by the
legislative and executive branches of government. 713 So. 2d at 882. Later, the Supreme Court
of Alabama modified its ruling to provide the coordinate branches of government a “reasonable
time” to “formulate[] an educational system that complies with the judgment in the Liability
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Phase.” 713 So. 2d at 935. Since that ruling, a considerable amount of new legisiation was
enacted for the betterment of the public education system in Alabama. Also, the State Board of
Education worked tirelessly to implement new policies and initiatives to improve the quality of
education afforded Alabama schoolchildren.

On March 16, 2001, despite the efforts of the Legislature and State Board of Education,
the plaintiffs filed a petition with the circuit court to reopen this litigation for “remedy”
proceedings. The circuit court scheduled a single status conference, which was held on May 9,
2001. On June 29, 2001, the Supreme Court of Alabama entered an order ex mero motu vacating
its previous order remanding proceedings to the circuit court, and required the parties to brief
issues concerning the appealability of the Liability Order.

In our briefs, we reminded the Court of its previous holdings that the Liability Order was
final and binding on the defendants. We urged the court not to disturb the finality of its previous
holdings and, instead, to hold that the implementation of a remedy for funding elementary and
secondary education systems presented a non-justiciable political question better left to the
executive and legislative branches of government. We argued that subsequent legislation and
efforts of the State Department of Education had brought about changes in education funding and
adequacy that had rendered the litigation moot. We asked the court to exercise judicial restraint
and refrain from usurping the powers of the other branches of government.

I served as lead counsel for the State Defendants, including the Governor, State Director
of Finance, Lieutenant Governor, Speaker of the House of Representatives, State Superintendent
of Education, and the members of the Alabama State Board of Education. I wrote the master
outline for and some sections of our briefs and served as final editor for all briefs submitted on
behalf of the State Defendants. The court agreed with our arguments regarding justiciability and
separation of powers and dismissed the remedy phase of the litigation. [Chief Justice Moore;
Justices See, Brown, Harwood, Stuart, Houston, Woodall, Johnstone, and Lyons]

Co-counsel and principal counsel for each of the other parties included --

Co-counsel:

Margaret L. Fleming

Charles B. Campbeil

Scott L. Rouse

Troy King

Michael R. White

Assistant Attorneys General
11 South Union Street .
Montgomery, Alabama 36130
(334) 242-7300

Edward A. Hosp

Governor’s Legal Advisor

600 Dexter Avenue, Room NB-05
Montgomery, Alabama 36104-3734
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(334) 242-7120
For plaintiff Alabama Coalition for Equity, Inc.:

Roger L. Bates

Shané Black

Hand Arendall, L.L.C.

900 Park Place Tower

2001 Park Place North
Birmingham, Alabama 35203
(205) 324-4400

For Plaintiff Mary Harper:

Robert S. Segall

Copeland, Franco, Screws & Gill
Post Office Box 347
Montgomery, Alabama 36101

For the Pinto Plaintiffs:

Kendrick Webb

Bart Harmon

Webb & Eley, P.C.

Post Office Box 238
Montgomery, Alabama 36101
(334) 262-1850

* % %

State of Alabama v. Shelton
535U.5. 654, 122 8. Ct. 1764 (2002)

This case raised the question of a misdemeanant’s right to counsel for the imposition of a
suspended sentence of imprisonment. After LaReed Shelton was adjudged guilty of third degree
assault, a misdemeanor offense, while representing himself in the Etowah County District Court
of Alabama, Shelton appealed the conviction for a trial de novo in circuit court. Shelton
proceeded, pro se, to trial in the Etowah County Circuit Court, where a jury convicted him of the
same crime. The trial judge sentenced Shelton to serve thirty days in the Etowah County
Detention Center, then suspended the term and imposed two years’ unsupervised probation. Asa
condition of probation, Shelton was required to pay various financial levies to the County Clerk
within thirty days.

Shelton retained counsel and appealed his conviction. Shelton argued in the Alabama
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Court of Criminal Appeals that his misdemeanor conviction was void because he did not waive
his right to counsel. The Alabama Court of Criminal Appeals disagreed and held, based on the
rulings in Argersinger v. Hamlin, 407 U.S. 25 (1972), and Scott v. lllinois, 440 U.S. 367 (1979),
that a defendant is not entitled to counsel for a misdemeanor offense in which a suspended or
conditional sentence is imposed. In a 6-to-1 decision, the Alabama Supreme Court affirmed
Shelton’s conviction and “{tJhe remaining aspects of the sentence{,]” but “reversfed] that aspect
of his sentence imposing thirty days of suspended jail time.” Finding that “[n]either Argersinger
nor Scott addressed the issue . . . whether a suspended or probated sentence to imprisonment
constitutes a ‘term of imprisonmentf,}’” the Alabama Supreme Court considered conflicting
federal and state decisions on the issue. Relying on the reasoning employed in United States v.
Reilley, 948 F.2d 648 (10th Cir. 1991), the Alabama Supreme Court concluded that a conditional
threat of imprisonment imposed in an uncounseled case “could never be carried out” and thus,
was “invalid” as a matter of federal constitutional law.

The Supreme Court of the United States granted the writ of certiorari to consider the
State’s argument that, under the Sixth Amendment and the decisions in Argersinger and Scott,
the right to state-appointed counsel extended only to cases involving actual incarceration.

I represented the State of Alabama by overseeing and participating in the brief writing
and presenting the oral argument before the United States Supreme Court on February 19, 2002.
The Supreme Court affirmed the ruling of the Alabama Supreme Court by a 5 to 4 vote.

Co-counsel and principal counsel for each of the other parties included ~

Counsel for Respondent:

William H. Mills

Redden, Mills & Clark

940 Regions Bank Building
417 North 20th Street
Birmingham, Alabama 35203
(205) 322-0457

Counsel for Amicus Curiae Texas, Ohio, Montana, Nebraska, Delaware, Louisiana and
Virginia:

John Cornyn (Counsel of Record)
Attomey General of Texas

Office of the Attorney General
Post Office Box 12548

Austin, Texas 78711

(512) 936-1700
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Co-counsel:

Gregory S. Colman

Solicitor General

S. Kyle Duncan

Assistant Solicitor General
Office of the Attorney General
Post Office Box 12548
Austin, Texas 78711

(512) 936-1700

Carter G. Phillips

Gene C. Schaerr

Paul J. Zidlicky

Rebecca K. Smith

Sidley Austin Brown & Wood
1722 Eye Street, N.W.
Washington, D.C. 20006
(202) 736-8000

Counsel for Amicus Curiae National Association of Criminal Defense Lawyers:

Steven Duke (Counsel of Record)
Yale Law School

127 Wall Street

New Haven, Connecticut 06511
(203) 432-4959

Co-counsel:

David M. Porter

Co-Chair, NACDL Amicus Committee
801 K Street, 10th Floor

Sacramento, California 95814

(916) 498-5700

Thomas F. Liotti

1001 Franklin Avenue

Garden City, New York 11530
(516) 739-3700

Adriaan Lanni
Harvard University
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78 Mt. Auburn Street
Cambridge, Massachusetts 02138
(617) 495-2485

Brief Amicus Curiae by Invitation of the United States Supreme Court:

Charles Fried {Counsel of Record)
1545 Massachusetts Avenue
Cambridge, Massachusetts 02138
(617) 495-4636

Co-counsel:

Cynthia D. Vreeland
Elizabeth A. Rowe

John S. Rhee

Hale and Dorr LLP

60 State Street

Boston, Massachusetts 02109
(617) 526-6000

* % R

Ex parte Bobby Wayne Waldrop
2002 W1 31630710 (Ala. Nov. 22, 2002)

Bobby Wayne Waldrop was convicted of three counts of capital murder in the stabbing
deaths of his grandparents, Sherrell and Irene Prestridge. Two counts of murder were made
capital because the murders were committed during a robbery; one count of murder was made
capital because two or more persons were murdered by one act or pursuant to one scheme or
course of conduct.

The Supreme Court originally granted certiorari review on one issue — whether the trial
court stated sufficient reasons in its sentencing order for overriding the jury’s life
recommendation and sentencing Waldrop to death. Afier the decision in Ring v. 4rizona, ___
U.S. __, 122 8. Ct. 2428 (2002), the Supreme Court of Alabama ordered supplemental briefing
on five issues concerning the possible effects of Ring on Alabama’s capital sentencing regime.

1 monitored closely the brief writing, which was supervised by the Solicitor General and
Division Chief, on the Ring issues, and 1 orally argued the case before the Alabama Supreme
Court on September 10, 2002. The case was affirmed - unanimously as to the Ring issue, and 5-
4 as to the Ex parte Taylor issue. [Chief Justice Moore and Associate Justices Houston, See,
Lyons, Brown, Woodall, Harwood, Stuart, and Johnstone]

Although the court did not adopt my first argument that ﬁndmg a defendant guilty of any
of the 18 enumerated capital offenses satisfies Ring and renders the defendant death-eligible, the
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court agreed with my alternative argument that finding Waldrop guilty of a category of capital
murder that corresponds to an aggravating circumstance (in this case robbery) rendered him
death-eligible under Ring and entitled the trial court to sentence him to death or to life without
parole. One Justice, Lyn Stuart, wrote a concurring opinion that agreed with my first argument
as well. The court held that, in this case, “the jury, and not the trial judge, determined the
existence of the ‘aggravating circumstance necessary for the imposition of the death penalty’....
Therefore, the findings reflected in the jury’s verdict alone exposed Waldrop to a range of
punishment that had as its maximum the death penalty. This is all Ring and Apprendi require.”
Ex parte Waldrop, 2002 WL 31630710 at * 5. The court further accepted my argument that the
weighing of aggravating and mitigating circumstances is not a factual determination or an
element of the offense that must be made or found by the jury. The court also accepted my
argument that Ring and Apprend; do not require that the jury make every factual determination;
thus, the later determination by the trial court that the murders were especially heinous, atrocious,
or cruel is a factor that had “application only in weighing the mitigating circumstances and the
aggravating circumstances, a process that we held earlier is not an ‘element’ of the offense.” Ex
parte Waldrop, 2002 WL 31630710 at* 7.

As to the issue on which certiorari review was initially granted, the court accepted my
argument and, instead of remanding the cause to the trial court for it to state specific reasons for
overriding the jury’s life recommendation, conducted its own statutorily required review of the
propriety of the death penalty. The court concluded, as I had argued, that a death sentence was
proper in this case. Although the trial court’s sentencing order did not comply with Ex parte
Taylor, a case I suggested was wrongly decided, the trial judge presiding over Waldrop’s trial
was no longer a sitting judge. Four justices dissented from the majority’s holding on this issue,
and argued that the case should nonetheless be remanded to the trial court.

Co-counsel and principal counsel for each of the other parties included -

Representing the Petitioner on appeal:

Richard Keith

Keith & Hamm, P.C.

235 South McDonough Street
Montgomery, AL 36104

Kathleen B. Morris

Morris & McDermott, L.L.C.
100 Commerce Street, Ste. 900
Montgomery, AL 36104
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Amici Curiae on appeal:

Representing the Equal Justice Initiative of Alabama (and arguing the entire oral argument on
behalf of the Petitioner):

Bryan A. Stevenson

Equal Justice Initiative of Alabama
643 South Perry Street
Montgomery, AL 36104

Representing the Alabama Criminal Defense Lawyers” Association:

Vader A. Pennington
P.O. Box 40361
Mobile, AL 36640

Representing the Alabama District Attorneys’ Association (and arguing a [0-minute portion of
the State’s oral argument):

Thomas W. Sorrells

Alabama District Attorneys’ Association
515 South Perry Street

Montgomery, AL 36104

Rk ok

Ex parte Roy Edward Perkins
2002 WL 31630711 (Ala. November 22, 2002)

The United States Supreme Court, on June 28, 2002, granted certiorari and remanded this
capital murder case, involving kidnapping and murder, to the Supreme Court of Alabama “for
further consideration in light of Atkins v. Virginia.” Perkins v. Alabama, 122 S. Ct. 2653 (2002).
The Supreme Court of Alabama then ordered supplemental briefing to address the possible
implications of Atkins v. Virginia on this case. The ultimate question was whether Perkins was
mentally retarded within the meaning of the Eighth Amendment and, therefore, not subject to the
death penalty.

1 argued the case before the Alabama Supreme Court on November 6, 2002. My principal
argument was that Perkins was not entitled to relief or, in the alternative, remand for an “Atkins™
hearing. 1encouraged the Court not to establish a mental retardation standard and argued that,
regardless of which of the accepted standards are used to evaluate Perkins’s mental functioning,
the overwhelming evidence from the trial conclusively demonstrated that Perkins is not mentally
retarded for purposes of the Eighth Amendment. This argument was successful. The Court did
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not set a specific standard and found that Perkins was not mentally retarded within the meaning
of the Eighth Amendment. [Chief Justice Moore and Associate Justices Woodall, Johnstone,
Lyons, Houston, See, Brown, Harwood, Stuart]

Counsel for the other parties included --

Sanjay K. Chhablani
Law Offices

83 Poplar Street, NNW.
Atlanta, Georgia 30303

19.

Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation in this question, please omit
any information protected by the attorney-client privilege (unless the privilege has been
waived.)

Aside from the litigation matters mentioned above in answer to question 18, 1
have been involved in two kinds of significant legal activities: (1) the development of
congstitutional amendments, legislation, and changes in court rules; and (2) the provision
of legal opinions to various public officials.

Constitutional amendments, legislation, and changes in court rules. In 1998, 1
helped draft and campaign for the passage of the Religious Freedom Amendment to the
Constitution of Alabama. See ALA. CONST. amend. 622. This amendment was
precipitated by two decisions of the Supreme Court of the United States: Employment
Division v. Smith, 494 U.S. 872 (1990), which relaxed the scrutiny of government
burdens of religious freedom under the first amendment; and (2) City of Boerne v. Flores,
521 U.S. 507 (1997), which declared the Religious Freedom Restoration Act, 42 U.S.C.
§2000bb, unconstitutional as applied to the states. I opposed efforts of Alabama prison
officials to create an exemption under the Religious Freedom Amendment. Under this
amendment, government officials in Alabama cannot burden the religious freedom of
individuals unless the burden is in furtherance of a compelling governmental interest; and
(2) is the least restrictive means of furthering that compelling governmental interest.

In 1999 and 2000, I helped draft and campaigned for an amendment to the
Constitution of Alabama that repealed a ban of interracial marriages. See ALA. CONST.
amend. No. 667 (repealing former article IV, section 102).

Beginning in 1998, 1 have led an effort to reform the system of criminal
sentencing in Alabama courts. In 1998, I worked with then-Chief Justice Perry Hooper,
Sr., to appoint a committee of the Alabama Judicial System Study Commission to review
sentencing policies and practices. After that committee recommended the creation of a
permanent sentencing commission to develop and recommend new sentencing policies,
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my office drafted and successfully lobbied for the passage of legislation that created that
commission. 4la. Code §12-25-1 et seq. (Supp. 2002). Iremain active in the work of
that commission to reform our system of criminal sentencing in the following ways: (1)
to ensure that sentencing practices promote public safety and recognize the impact of
crime on victims by concentrating on the incarceration of violent, sex, and repeat
offenders; (2) to maintain meaningful judicial discretion allowing judges the flexibility to
individualize sentences based on the unique circumstances of each case; (3) to establish a
system where the time served in prison will bear a close resemblance to the court imposed
sentence; (4) to provide for sentencing alternatives, other than incarceration in prison, for
offenders who can best be supervised and rehabilitated through more cost-effective means
while still protecting the public; (5) to assist the executive branch in avoiding prison
overcrowding and premature release of inmates; and (6) to ensure that there exists no
unwarranted disparity with respect to sentencing of felony offenders.

In 2001, T successfully proposed legislation to create a crime of identity theft and k
certain remedies for victims of that crime. Ala. Code §§ 13A-8-190 et seq.

In 2000, I proposed and the Supreme Court of Alabama unanimously adopted an
amendment to Alabama Rule of Appellate Procedure 39. The amendment removed the
provision of former Rule 39 that provided that a petition for a writ of certiorari to the
Supreme Court of Alabama in a case involving a sentence of death would be granted as of
right. Under the new rule, the review of cases involving sentences of death is at the
discretion of the Supreme Court of Alabama, like every other criminal case.

In 1998, 1 successfully proposed that the State Board of Health classify the drug
gamma hydroxybutyrate (GHB) as a schedule I controlled substance. GHB is a
dangerous drug often used in date rapes. The classification of GHB as a schedule I drug
made its manufacture, possession, and use illegal in Alabama.

Opinions for public officials. 1have provided hundreds of opinions and guidance
on legal issues to scores of public officials in Alabama. These opinions are public record
and may be viewed through the website at www.ago state.al.us. At least three of those
opinions and one set of guidelines are noteworthy.

(1) On three separate occasions, I have distributed to all city and county
superintendents of education extensive guidelines for the free exercise of religion in
public schools. These guidelines are similar to the guidelines distributed by the U. S.
Department of Education. The guidelines explain that school officials are prohibited
from sponsoring or organizing prayer or religious activities. The guidelines also explain
how school officials must remain genuinely neutral toward student-initiated religious
expression.

(2)  After the 2002 general election, a dispute erupted between the
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gubernatorial candidates concerning the circumstances that would warrant a recount
under Alabama’s archaic and confusing election laws, many of which were written long
before the use of modern voting machines became common. At the request of the
Secretary of State, I opined that a recount was unavailable except in limited
circumstances.

3) In early 2000, a state legislator sought my opinion whether the Vermont
“civil union” statute then pending (and later passed) that gave homosexual couples the
benefit of marriage would be afforded “full faith and credit” by the State of Alabama, its
political subdivisions, and business enterprises. After an exhaustive review of the
relevant controlling constitutional authorities and Alabama law, I concluded that neither
the State, its subdivisions, businesses doing business in the state, nor our citizens would
be required to recognize civil unions of homosexual couples under the federal Defense of
Marriage Act and the Alabama Marriage Protection Act.

1)) In June 2002, the director of the State Personnel Department sought my
opinion concerning special rights and privileges allegedly granted to state employees who
are members of the National Guard and Reserves forces of the United States when called
to active duty during the war on terrorism that commenced in September 2001. Among
these benefits, the State undertook to pay the difference between a service member’s
military pay and his/her civilian pay, if any. Some department heads had suggested to the
Personnel Director that giving effect to the statute would allow service members to
“double dip” and be paid benefits to which they were not entitled and state agencies could
not afford to pay. In my opinion, I harmonized the new state law, admittedly not a model
of clarity, with the complex federal laws and regulations dealing with military pay and
entitlements. In so doing, I gave great weight to the obvious intent of the Legislature to
recognize the sacrifices and hardships voluntarily undertaken by members of our reserve
armed forces and their families. Accordingly, I opined that the Legislature intended to
ensure that service members and their families did not suffer additional financial
sacrifices for defending our Nation.

44



62

. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits which you
expect to derive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe the arrangements
you have made o be compensated in the future for any financial or business interest.

None.

Explain how you will resolve any potential conflict of interest, including the procedure
you will follow in determining these areas of concern. Identify the categories of litigation
and financial arrangements that are likely to present potential conflicts-of-interest during
your initial service in the position to which you have been nominated.

The most likely sources of conflicts of interest for me would involve appeals in criminal
or civil cases in which the State of Alabama or an official, agency, department, or
instrumentality of the State of Alabama is a party. For any appeal involving a criminal or
civil matter handled during my services as Attorney General, I would recuse myself. For
any civil appeal involving both the State of Alabama and events that occurred before my
investiture, I also would recuse myself. In any case in which the constitutionality of an
Alabama law is challenged and I participated in the drafting, lobbying, or enactment of
that law, I would recuse myself. In all other cases, | would adhere to both the letter and
spirit of federal law regarding the disqualification of judges. 28 U.S.C. §455. I would
closely monitor my household financial transactions to conform to the code of conduct,

Do you have any plans, commitments, or agreements to pursue outside employment, with
or without compensation, during your service with the court? If so, explain. .
No.

List sources and amounts of all income received during the calendar year preceding your
nomination and for the current calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and other items exceeding $500 or more
(If you prefer to do so, copies of the financial disclosure report, required by the Ethics in

Government Act of 1978, may be substituted here.)

See financial disclosure report.
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Please complete the attached financial net worth statement in detail (Add schedules as
called for).

See Net Worth Statement attached.

Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the campaign,
your title and responsibilities.

Yes, I was the Republican candidate for Attorney General of Alabama in the elections
held on November 3, 1998 and November S, 2002.
I have also served as:

Alabama Co-Chairman of the Bush-Cheney Presidential campaign

Bush Delegate, Republican National Convention 2000

Homewood Coordinator, Fob James for Governor 1994

Volunteer Attorney-Advisor, Jeff Sessions for Attorney General 1994

Volunteer, Spencer Bachus for Attorney General 1990

Volunteer, Dave Treen for Governor (Louisiana) 1983

Chairman, Alabama Republican Party State Judicial Candidate Recruitment Committee
1994

Louisiana Young Republican National Committeeman 1984-1986

President, College Republicans at Northeast Louisiana University 1982-1984.

Yes, I was the Republican candidate for Attorney General of Alabama. Elections were
held on November 3, 1998 and November 5, 2002.

Alabama Co-Chairman of the Bush-Cheney Presidential campaign

Bush Delegate, Republican National Convention 2000

Homewood Coordinator, Fob James for Governor 1994

Volunteer Attorney-Advisor, Jeff Sessions for Attorney General 1994

Volunteer, Spencer Bachus for Attorney General 1990

Volunteer, Dave Treen for Governor (Louisiana) 1983

Chairman, Alabama Republican Party State Judicial Candidate Recruitment Committee
1994

Louisiana Young Republican National Committeeman 1984-1986

President, College Republicans at Northeast Louisiana University 1982-1984
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IIl. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar Association's Code of
Professional Responsibility calls for "every lawyer, regardless of professional prominence
or professional workload, to find some time to participate in serving the disadvantaged.”
Describe what you have done to fulfill these responsibilities, listing specific instances and
the amount of time devoted to each.

As Attorney General and Deputy Attorney General of Alabama, my duties are and were to
represent the State, its agencies, boards, commissions, and departments, and its officials.
See Ala. Code §§36-15-1, et seq. (2001). These official duties, which I have performed
since January 1995, legally preclude my representation of private clients on a pro bono
basis. My office, however, performs a variety of services that redound to the benefit of
disadvantaged persons. Those services include assistance of the victims of crime and
representation of the interests of consumers before the Public Service Commission and in
other courts. In addition, I sponsored a mentoring initiative, Mentor Alabama, which has
recruited thousands of citizens from throughout the State to serve as mentors to
disadvantaged youth. For the last two and a half years, I have volunteered as a reading
tutor at an inner-city public school.

I serve as vice-chair of the Board of the Children First Foundation, a non-profit
and bipartisan organization that strives to influence the policies of state government to
improve the lives of children, especially disadvantaged children. I have served on this
Board for the last three years. I have also served as a director of the Children’s
Scholarship Fun-Alabama, which has awarded scholarships for disadvantaged students to
attend private or parochial schools.

The American Bar Association's Commentary to its Code of Judicial Conduct states that
it is inappropriate for a judge to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you currently belong, or have you
* belonged, to any organization which discriminates -- through either forma! membership
requirements or the practical implementation of membership policies? If so, list, with
dates of membership. What you have done to try to change these policies?

No.
Is there a selection commission in your jurisdiction to recommend candidates for

nomination to the federal courts? If so, did it recommend your nomination? Please
describe your experience in the entire judicial selection process, from beginning to end
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(including the circumstances which led to your nomination and interviews in which you
participated).

No.

On December 11, 2002, I was asked by a member of the staff of the White House
Counsel whether I would interview with Judge Gonzales for a possible nomination to the
Eleventh Circuit. Soon afterward, I was asked in a telephone conversation from Senator
Jeff Sessions about my interest in the possible nomination. On December 16, 2002, I was
interviewed for 30 minutes by Judge Gonzales and several other attorneys. In late
Decerber, I was asked to complete paperwork for a background check by the Federal
Bureau of Investigation. I was also asked to compile information that would be requested
by the Judiciary Committee of the U. S. Senate, if I were to be nominated. I completed
and submitted the FBI paperwork on January 3, 2003. 1 was nominated by the President
on April 9, 2003.

Has anyone involved in the process of selecting you as a judicial nominee discussed with
you any specific case, legal issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case, issue or question? If so, please
explain fully.

No.

Please discuss your views on the following criticism involving “judicial activism.”

The role of the Federal judiciary within the Federal government, and within society
generally, has become the subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that alleges that the judicial
branch has usurped many of the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism” have been said to include:

a. A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a vehicle
for the imposition of far-reaching orders extending to broad classes of

individuals;

c. A tendency by the judiciary to impose broad, affirmative duties upon
govemnments and society;
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d. A tendency by the judiciary toward loosening jurisdictional requirements
such as standing and ripeness; and

e. A tendency by the judiciary to impose itself upon other institutions in the
manner of an administrator with continuing oversight responsibilities.

Judicial activism violates the Constitution itself, which judges are sworn to
uphold and defend. It is a betrayal of their oath of office for judges to exceed their
authority, under Article III of the Constitution, by ruling based on a personal or political
agenda rather than the texts of the Constitution and laws, decisions of the Supreme Court,
and relevant appellate precedents. Article Il limits the jurisdiction of federal courts to
actual cases and controversies between certain parties. Respecting that limitation of
jurisdiction demand adherence to the doctrines of standing and ripeness and avoidance of
the temptation toward problem-solution rather than grievance-resolution.

Judges are neither legislators nor executives. The Constitution, in Article I,
reserved the power of lawmaking to Congress and, in Article II, the power of the
executive to the President. Judges are without authority to create and impose broad
duties upon the government or society or perform continuous administrative oversight of
nonjudicial institutions. Indeed; the Constitution requires judges to protect and defend
the proper exercise of those authorities by the political branches. The profound, but
limited, role of a judge is to apply the law, with integrity, to resolve cases and fulfill the
guarantee of equal justice for all parties.
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Chairman HATcH. Thank you so much.

We have had a number of issues raised. Let us just hit a few of
them, and I am sure we will have an opportunity on both sides, be-
cause I want this to be a lively debate. I want Senators on both
sides to be able to ask any questions they want to, and I believe
you can answer all of them between you and me, and we have
spent hours together discussing some of these things.

So let me just say you have openly criticized Roe v. Wade. Some
will find that just awful. And you did use language, called it “the
worst abomination in constitutional law in history,” and Senator
Schumer brought up your statement, “I will never forget January
22nd, 1973, the day seven members of our highest court ripped the
Constitution.” But you also—well, let me just ask you, tell us about
that. Tell us about why we should have you as a judge when you
have criticized one of the hallmark opinions in the eyes of some,
certainly not me, that has come forth in the last 40 years.

Mr. PrYOR. Thank you, Senator. I appreciate the opportunity to
answer that question. I have a record as Attorney General that is
separate from my personal beliefs, and I have demonstrated as At-
torney General that I am able to set aside my personal beliefs and
follow the law, evenly when I strongly disagree with the law.

In the context of the issue that you raised, abortion, a couple of
years ago, actually several years ago in my first year as Attorney
General, our legislature had passed a partial birth abortion law,
and you mentioned earlier, there were at least a couple of different
ways that that law could have been interpreted; it could have been
broadly interpreted. I knew that when a lawsuit was filed in a Fed-
eral Court challenging the application of that law, that it was going
to be a formidable challenge to defend the law in the light of the
precedents of the Supreme Court in Roe and in Casey. I had an ob-
ligation as Attorney General, though before Stenberg, to make
whatever reasonable argument I could in defense of that law, so
long as it was consistent with those precedents. So looking at that
law and looking at those precedents, I required, I ordered the dis-
trict attorneys of Alabama to apply that law in the narrowest con-
struction available, that is, only to post-viability fetuses, because
that was my reading of the case law. It was an interpretation that
disagreed with the position of the Governor, who appointed me,
who was a party to the lawsuit. It was criticized by some pro-life
activists in Alabama, but it was my best judgment of what the law
required.

Chairman HATCH. Even though you believe otherwise?

Mr. PrYOR. Even though I believe strongly otherwise. I believe
that abortion is the taking of innocent human life. I believe that
abortion is morally wrong. I've never wavered from that, and in
representing the people of Alabama, I have been a candid, engaged
Attorney General, who has been involved in the type of—

Chairman HATCH. What does that mean with regard to the Elev-
enth Circuit Court of Appeals? If you get on that court, how are
you going to treat Roe v. Wade?

Mr. PRYOR. Well, my record as Attorney General shows that I am
able to put aside my personal beliefs and follow the law, even when
I strongly disagree with it, to look carefully at precedents and to
do my duty. That is the same duty that I would have as a judge.
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Now, as an advocate for the State of Alabama of course I have an
obligation to make a reasonable argument in defense of the law,
but as a judge I would have to do my best to determine from the
precedents what the law actually at the end of the day requires.
My record demonstrates that I can do that.

Chairman HATCH. So even though you disagree with Roe v. Wade
you would act in accordance with Roe v. Wade on the Eleventh Cir-
cuit Court of Appeals?

Mr. PrYOR. Even though I strongly disagree with Roe v. Wade 1
have acted in accordance with it as Attorney General and would
continue to do so as a Court of Appeals Judge.

Chairman HATCH. Can we rely on that?

Mr. PRYOR. You can take it to the bank, Mr. Chairman.

Chairman HATCH. Let me just—you have had some criticism. Let
me just bring up just a couple of them, because my time is going,
and I am going to hold everybody to 10 minutes, and we will do
various rounds so everybody will have a chance to ask whatever
questions they want.

I am one of the—it was Biden-Hatch Violence Against Women
Act in the Senate. I took a very strong position on that bill, took
a lot of criticism for it, because there were two different points of
view with regard to that bill and how it was written. Now, you
have been criticized because of litigation regarding the Violence
Against Women’s Act, as though your position on that bill was im-
proper. Now, tell me about that.

Mr. PrYOR. Well, my position, Mr. Chairman, was the position
adopted by the Supreme Court of the United States in the Morri-
son case.

Chairman HATCH. In other words you followed not only the law,
but you won in the Supreme Court of the United States of America.

Mr. PRYOR. The argument I presented was the position adopted
by the Court, that’s right.

Chairman HATCH. So if anybody is out of the mainstream here,
it has to be the Supreme Court I guess.

Mr. PrYOR. Well, I would suggest that the Court is within the
mainstream.

Chairman HATCH. I think so too. That is the point I am trying
to make. The fact is, is that, yes, you can be criticized because you
criticized a portion of the Violence Against Women’s Act, believing
that you were right and you were proven right in the Supreme
Court, which is the law of the land, just as much as Roe v. Wade,
right?

Mr. PRYOR. Absolutely.

Chairman HATCH. So anybody that suggests that you were not
following the law and that you went outside the mainstream hap-
pens to be wrong.

Mr. PRYOR. I believe so.

Chairman HATCH. I think the Supreme Court believes so too.
Now, I disagreed with the Supreme Court on that issue, but it is
the law, and I accept it. So we have tried to go back to the legisla-
tive table and rework it, and we will try and do that.

Let me just give you a couple of others that are important. Your
record on race is commendable, and I quoted Alvin Holmes, and so
did others here today including the two Senators from Alabama
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and the Congressman, the black representative for Alabama House
of Representatives for 20 years. He said, “During my time of serv-
ice I have led most of the fights for civil rights of blacks, women,
lesbians and gays and other minorities,” unquote. Representative
Holmes, in his letter to us, lists a number of your accomplishments
on race that I would just like to ask you about in my remaining
three minutes, three-and-a-half minutes. In addition to your de-
fense of majority/minority districts, which we have already dis-
cussed, or at least I have discussed it, you worked with Doug Jones
who was President Clinton’s U.S. Attorney for the Northern Dis-
trict of Alabama to convict two former Klansmen for the bombing
of B?irmingham’s 16th Street Baptist Church in 1963; is that cor-
rect?

Mr. PrRYOR. That’s correct. I actually appointed him as a deputy
Attorney General to do that prosecution.

Chairman HATCH. Four little girls were killed in that particular
despicable act of terror, am I right?

Mr. PrRYOR. That’s right.

Chairman HATCH. You personally argued to uphold the convic-
tion of one of the murderers on May 20th of this year, just a few
weeks ago before the Alabama Court of Criminal Appeals; am I
right on that?

Mr. PRYOR. Yes.

Chairman HATCH. Now, you were instrumental in creating the
Alabama Sentencing Commission, which Representative Holmes
applauded for its purpose of ending racial disparities and criminal
punishments. Am I right on that?

Mr. PRYOR. That’s right.

Chairman HATCH. In the year 2000 Representative Holmes, this
great black leader in Alabama, introduced a bill in the Alabama
legislature to amend the State Constitution to repeal Alabama’s
prohibition of interracial marriages. He writes, quote, “Every
prominent white political leader in Alabama, both Republican and
Democrat, opposed my bill or remained silent except Bill Pryor,
who openly and publicly asked the white and black citizens of Ala-
bama to vote and repeal such racist law. It was passed with a slim
majority among the voters, and Bill Pryor later successfully de-
fended that repeal when the leader of a racist group called the
Confederate Heritage sued the State to challenge it,” unquote. Is
he right on that?

Mr. PRYOR. Absolutely.

Chairman HATCH. Now, General Pryor, you were committed to
ending Alabama’s ban on interracial marriage from the moment
you took office, were you not?

Mr. PRYOR. I was.

Chairman HATCH. In fact, I understand that you discussed in
your first inaugural address, I think you stated—Ilet me get an ac-
tual quote. “Any provision of the Constitution of Alabama or for
that matter the Code of Alabama, that classifies our citizens or any
persons on the color of their skin, their race, should be stricken,”
unquote. Is that correct?

Mr. PrYOR. That’s what I said.

Chairman HATCH. In addition you started Mentor Alabama.
Could you please explain that for a minute?
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Mr. PRYOR. Absolutely. Mentor Alabama is a program designed
to recruit positive adult role models for thousands of at-risk chil-
dren in our State. We've recruited more than 3,700 mentors for at-
risk children in every county of Alabama. And I work as a reading
tutor in the Montgomery County Public Schools. I have for the last
3 years as part of that initiative, as I encourage others to do the
same.

Chairman HATCH. Let me just say finally, Representative
Holmes notes that a bill he sponsored to establish cross burning as
a fﬁl(‘)?ny passed the State House in May 15th of this year; is that
right?

Mr. PRYOR. Yes.

Chairman HATCH. Now, he observes, quote, “That bill was writ-
ten by Bill Pryor, and he was the only white leader in Alabama
that openly and publicly supported it.” Did you write that bill, Gen-
eral Pryor?

Mr. Pryor. I did.

Chairman HATCH. Well, General Pryor, I think you can take
some of your statements out of context and make a big fuss about
them, and I think we have to look at the record and what you have
stood for and what you have done. I think if people will do that and
do that fairly, they will realize that you are a person who can set
aside your personal, your very heartfelt personal views and go from
there.

Now, my time is up.

I am going to interrupt everybody at 10 minutes, but we will
have enough rounds so everybody will have an opportunity to ask
the questions they want.

Senator Schumer.

Senator SCHUMER. Thank you, Mr. Chairman. I want to thank
you for having this hearing, where we can fully question witnesses,
and we are having just one witness here, and this is how it ought
to be done, and we very much appreciate that.

Chairman HATCH. I appreciate you.

Senator SCHUMER. My first question is, I want to go back to that
speech you gave, Attorney General, to the Federalist Society in
2000, where you said, “We are one vote away from the demise fed-
eralism, and in this term the Rehnquist Court issued two awful
rulings that preserved the worst examples of judicial activism, Mi-
randa and Roe. Perhaps that means that our real last hope for fed-
eralism is the election of Governor George W. Bush as President
of the United States, since he has said his favorite Justices are
Antonin Scalia and Clarence Thomas. I will end with my prayer for
the next administration. Please, God, no more Souters,” unquote.

And one other comment you made to a journalist in 2000. Just
after Bush v. Gore was decided, you said, “I'm probably the only
one who wanted it 5 to 4. I wanted Governor Bush to have a full
appreciation of the judiciary and judicial selection, so we can have
no more appointments like Justice Souter,” unquote.

I take it from these comments and others that you have made
in the past few years, you believe that a judge’s ideology does at
least in some circumstances drive how he rules on cases. I appre-
ciate your candor in this regard, and the evidence supporting that
position is more or less irrefutable now. The new case study by Pro-
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fessor Sunstein, excerpted in today’s New York Times, provides em-
pirical evidence for what I think you and I and pretty much every-
one else in the room knows to be true, that ideology all too often
drives how judges rule in particular cases. To my eye Justice
Souter is a paragon of moderation. He was appointed by of course
a Republican President. He appears to be a judge who does not
have a strong personal ideology that drives his decision making.
You disagree. Why? What’s wrong with Justice Souter? Are you
hostile to Justice Souter because he has not hewed the party line?
Do you believe Justice Souter is trying to implement a personal
ideological agenda from the bench?

Mr. PrYOR. Thank you, Senator. In the context of the first re-
mark that you quoted, which was an accurate quotation and in
which I said, “Please, God, no more Souters,” that was my perhaps
feeble attempt at humor at the very last comment in a speech in
which I had earlier criticized a dissenting opinion of Justice Souter
in a case in which I had been involved.

I have on several occasions disagreed with Justice Souter’s inter-
pretations of the law, particularly in cases in which I have been in-
volved. And my comments are meant only in that light. It’s cer-
tainly not meant as any personal animus toward Justice Souter
who’s had a—

Senator SCHUMER. Do you think he is too liberal? Do you think
ide%logy motivates him in how he rules, or is he just following the
aw?

Mr. PrRYOR. The only thing I can say is that on several different
occasions I have disagreed with his interpretations of the law.

Senator SCHUMER. So you think that—I mean you are saying you
will follow the law. I am sure he says he is following the law. Is
not ideology a motivating factor here?

Mr. PRYOR. I don’t know what is motivating Justice Souter.

Senator SCHUMER. Do you think he is out of the mainstream?

Mr. PRYOR. I wouldn’t use those terms. I would say that his in-
terpretations in several cases in which I have personally been in-
volved are different from mine, and I have disagreed with them.
And the—I am an active, engaged Attorney General. I criticize rul-
ings of the Supreme Court. I praise rulings. I share those views
and my values with the people of Alabama who elect me. And I
think that’s part of our role as lawyers and advocates in the legal
system, and in making it better. And in that context there have
been several occasions where I have disagreed with Justice Souter’s
opinions.

Senator SCHUMER. Why Souter more than—I don’t think Souter
is regarded as any more liberal than the other three Justices who
are regarded as sort of on the more liberal side, Ginsburg, Breyer
and Stevens. Why have you always sort of singled out Souter in
your comments?

Mr. PRYOR. Well, in the context of the speech that you men-
tioned, where I said, “Please, God, no more Souters,” I had specifi-
cally criticized his dissenting opinion in Morrison, which has al-
ready been discussed today, was the case involving one part of the
Violence Against Women Act.

Senator SCHUMER. But the comments seem to go beyond just one
case.
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Mr. PRYOR. It’s only—

Senator SCHUMER. Especially the one on the other one, “We
should have no more appointments like Souter so everyone can ap-
preciate”—you are sort of saying how bad he is.

Mr. PRYOR. Well, there have been two—those were two cases
that I was in specific reference to, one in which he had written an
opinion and the other in which he had written an opinion, and I
disagreed with those opinions.

Senator SCHUMER. But why did you pick Souter? On all those
cases he had—

Mr. PRYOR. Not everyone wrote an opinion in those cases.

Senator SCHUMER. Okay. But Justice Breyer did write one in the
Violence Against Women Act.

Mr. PRYOR. Okay.

Senator SCHUMER. Okay. But again, you think Souter is within
the mainstream?

Mr. PrRYOR. I don’t know if I'm the evaluator of who is in the
mainstream or not.

Senator SCHUMER. I know, but what is your opinion? We are just
asking you your opinion.

Mr. PRYOR. I think he’s had a distinguished career as a jurist,
and, and you know, I think there’s a pretty broad definition of
what constitutes the mainstream, and he would certainly be in-
cluded in it.

Senator SCHUMER. Okay. Let me ask you this one. Again, you
have fervent personal beliefs on Roe v. Wade.

Mr. PryYOR. I do.

Senator SCHUMER. And I respect those. I mean I am friends with
the Bishop in our community who says the rosary outside an abor-
tion clinic, and I respect his right to do it. But please, what can
you say? I mean you feel this so passionately and you have said
repeatedly abortion is murder. What can you say today that will
give comfort to a woman who might come before you trying to con-
trol the destiny of her body, trying to exercise her fundamental
rights? Would it not be logical that she would be concerned that
you would be looking for a way, quote, “within the confines of the
law”—because everyone looks that way, no judge will admit they
are going outside the law—to deny her that right to choose? I mean
how do you square feeling so vehemently. Many people believe
abortion is wrong, but when you believe it is murder, how can you
square that with—or how can you give comfort to women through-
out America, the majority of whom believe in the right to choose,
that you can be fair and dispassionate? I do not think it is enough,
as I mentioned earlier, for us to simply hear you say, “I will follow
the law.” What can you say directly to that woman, not in a legal
way, but in a personal way, that might reassure her?

Mr. PRYOR. I would say that that woman should be comforted by
looking at my record as Attorney General, by looking at the fact
that though I have vehemently disagreed with Roe v. Wade on the
one hand, as Attorney General, where I've had a constitutional
duty to uphold and enforce the law on the other hand, I have done
my duty. And in the context specifically of when the Alabama par-
tial birth abortion law was challenged, that law could have been in-
terpreted in at least a couple of different ways, I looked at the
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precedents of the Supreme Court in Roe and in Casey, and gave the
narrowest construction available to that law, and ordered the dis-
trict attorneys of Alabama to enforce it only in that narrowest con-
struction.

Senator SCHUMER. Now, you have said on occasion, on several oc-
casions, that Roe v. Wade is quote, “the worst abomination in the
hist(‘)?ry of constitutional law.” A) Do you believe that as of right
now?

Mr. PrYOR. I do.

Senator SCHUMER. I appreciate your candor, I really do. And sec-
ond, would you endorse the Court’s reversing Roe v. Wade at the
first opportunity, just as you argued for the Court to constrict the
Violence Against Women Act and you got five Justices to agree
with you?

Mr. PrYor. Well, obviously, if I had the opportunity to be a
Court of Appeals Judge, I wouldn’t be in the position to do that,
Senator Schumer.

Senator SCHUMER. But right now as a person would you endorse
the Court’s reversing Roe v. Wade at the first opportunity?

Mr. PRYOR. Senator, I don’t know what that opportunity would
be, and that is a hard thing to speculate about unless I know more
about what the case involves. I would say—

Senator SCHUMER. Let’s say this case is pretty much a rehearing
of Roe. It comes up to the Court. They accept it. Would you endorse
the Court reversing Roe?

Mr. PrYOR. Well, I'll tell you this, in the context of the Stenberg
case, when it was presented to the Supreme Court of the United
States, the Attorney General of Nebraska at the time was a very
dear friend of mine named Don Stenberg, and he presented two
questions before the Supreme Court, and one of the questions he
presented was an invitation for the Court to overrule Roe. I called
him up and urged him not to include that question in his petition.
So I would say that in that instance, I did not do that.

Senator SCHUMER. Just one quick. “If you believe—this is what
we have a hard time squaring, myself, I think some others—if you
believe that Roe is the worst abomination in the history of constitu-
tional law, it would seem to me to directly follow that you would
want the Court to reverse Roe. It is a contradiction. You just said
a minute ago that you believe that is still the case, and now you
are saying you would not endorse the Court reversing it. It does
not add up.

Mr. PrYOR. Well, Senator, all I can tell you is that the last time
the Court had that opportunity, I urged my colleague not to
present that question to the Court.

Senator SCHUMER. Thank you, Mr. Chairman.

Chairman HATCH. Thank you.

Senator Cornyn?

Senator CORNYN. Thank you, Mr. Chairman.

Chairman HATcH. You had better get closer to the mike.

Senator CORNYN. Well, General Pryor, I want to welcome you
here for this hearing. I guess you know you are in for a rough ride.
But one of the things that I admire about you is that I believe you
are a man of courage and a person of character, and someone who
is not afraid to run away, or who is not willing to run away from
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strongly-held beliefs. I also believe that you are a person who can-
not be pressured or intimidated, and I believe your record as Attor-
ney General has demonstrated that.

I also believe or happen to believe, in contrast to some of the sug-
gestions made by Senator Schumer, that your record is inconsistent
with someone who is able to show that same courage and dem-
onstrate that same character, and refuse to be pressured or intimi-
dated in your new role as a member of the Eleventh Circuit Court
of Appeals. Can you describe briefly how you see yourself making
that transition, and perhaps answer for those who have never had
to change a constitutional role because of their service in a dif-
ferent branch of government, how you can reconcile that?

Mr. PRYOR. Well, it’s a transition that I would relish and wel-
come. I can think of no higher calling for an American than to
serve as a Federal Judge in the American system of government
and to have the responsibility of protecting and defending the Con-
stitution of the United States. I would leave behind an active pub-
lic service of a different kind, where I have been a politician, I have
been an elected official and run for office and had to share my val-
ues with the people of Alabama and to defend their laws and insti-
tutions in our State Government, to do it without fear of favor, and
to do it to the best of my ability.

Now, sometimes that means, as I'm sure you recall from your
service as a State Attorney General, Senator, that you have to
make arguments that you think are reasonable in the defense of
your State, but not necessarily the one that ought to prevail in the
end in resolving a controversy, and that it is probably not going to
be the prevailing argument, but that you owe it to your client, the
State Government, to make that argument and to let the Court de-
cided. I wouldn’t have that role any more.

I would have the role of making that tough final decision of re-
solving the controversy in accordance with the law to the best of
my ability, honestly and diligently, quietly, and listening to all
sides, reading the briefs, becoming familiar with the facts of any
case, reading all the applicable case law, and hearing from my col-
leagues in arriving at a decision.

Senator CORNYN. I know Senator Schumer, when he was asking
questions, said that it is almost irrefutable that judges will dem-
onstrate an ideology on the bench, and so we ought to just face that
and try to achieve some sort of ideological balance on any given
court. He also said it is not enough to say, “I will follow the law,”
which I fundamentally disagree with, having been in a position of
being an Attorney General and having been a judge before, know-
ing that you change when you put your hand on the Bible and you
take an oath to uphold and defend the Constitution of the United
States and our respective States in that capacity. But I do believe
that more than just your statement that you would follow the law,
that your record of enforcing the law, even though you might not
agree with it, demonstrates the seriousness with which you ap-
proach your oath and recognize your duty. I think one of the things
that you and I probably see eye-to-eye on is that judges who sub-
stitute their view, their personal view, whether it be a personal or
political or any other agenda for what the law is, become law-
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makers and thereby become law breakers. Could you perhaps state
your own view in that regard?

Mr. PRYOR. I couldn’t agree more with that statement, Senator.
That goes to the absolute core of my beliefs about the legal system
and the role of the judiciary. The judiciary has a profound and
humble, but vitally important role in interpreting the law and fol-
lowing the law, and putting aside personal beliefs and ensuring
that the law has been faithfully executed, according to the real law-
maker, which is the legislature, or in the event of an interpretation
of our highest law, the Constitution, by virtue of the people them-
selves.

Senator CORNYN. I appreciate that statement. I believe that the
character and courage really you have shown and the willingness
to resist intimidation, and perhaps those who have expressed dis-
pleasure at your enforcement activities as Attorney General can de-
rive some confidence that you will show the same character and
commitment to the law, and refuse to be intimidated or pressured
in discharging your responsibilities as a member of the Eleventh
Circuit Court of Appeals.

I know the—we have had some comment throughout my short
service on the Judiciary Committee, and the debate we are cur-
rently engaged in about the use of a filibuster to prevent a up or
down vote by a bipartisan majority of the Senate on at least two
judicial nominees, and I just—I need to say that while some tout
the fact that 128 of President Bush’s judicial nominees have been
confirmed, the fact remains that 2 are the targets of, in my opinion,
an unconstitutional use of the filibuster. I do not see how anybody
can be particularly proud of that because the Constitution being
violated two times is, in my opinion, two times too many. And of
course we are engaged within the Senate, as I think we should be,
to try to resolve those differences now, and I am hopeful that the
rule change that Senator Frist has offered and which I have co-
sponsored along with a bipartisan group of Senators, gets a favor-
able decision in the Rules Committee and then on the floor, but
frankly, it is going to be a little bit uphill.

But it strikes me as very odd, when you look at the charts that
are sometimes displayed about how many of President Bush’s judi-
cial nominees have been confirmed, to hear out of the same mouth
somebody who claims that President Bush is intent on appointing
hard liners—those who have a hard-line ideological agenda, and so
to me those are inconsistent, and I believe it is our obligation as
Senators and under the Constitution to give an up or down vote to
any nominee who comes before the Committee or before the Senate,
and I hope that is the case in your instance. Obviously, each Sen-
ator is entitled under their oath, and according to the dictates of
their conscience to vote as they see fit, but I am hopeful that you
will have the opportunity to have the merits of your nomination de-
bated not only in this Committee but on the floor of the Senate and
that you receive the confirmation you deserve.

I believe your testimony here today and that you view the role
as an advocate, your current job as Attorney General, far dif-
ferently from that of a Federal Judge, and when you do put your
hand on the Bible and take that oath, that you will hang up your
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boxing gloves, your instruments as an advocate, and you will accept
and embrace your new responsibility as a judge and follow the law.

Thank you very much.

Mr. PRYOR. Thank you.

Chairman HATCH. Senator Feinstein?

Senator FEINSTEIN. Thank you very much, Mr. Chairman. Wel-
come, Attorney General.

I am one that believes that an individual can be an advocate, can
be counsel, and can relinquish those views and be a good, fair, im-
partial judge. However, I must say this, in this case my theory is
really put to a test, and I want to let you know why and ask a cou-
ple of questions.

Virtually in every area you have extraordinarily strong views
which continue and come out in a number of different ways. Your
comments about Roe make one believe, could he really, suddenly,
move away from those comments and be a judge? Your comments
on voting rights, on church/State, Miranda, your comment about
Justice Souter, your comments about Federal involvement, that the
Federal Government should not be involved in education or street
crime are just some example. So let me begin with a couple of ques-
tions. Let me do the first one on church and State.

One of the greatest ideals of our country is religious freedom and
the religious pluralism that it fosters, and in a graduation speech
to McGill-Toolen Catholic High School in 1997, I want to quote
something you said. And I quote: “The American experiment is not
a theocracy and does not establish an official religion, but the Dec-
laration of Independence and the Constitution of the United States
are rooted in a Christian perspective of the nature of government
and the nature of man. The challenge of the next millennium will
be to preserve the American experiment by restoring its christian
perspective.”

What are others to think of that statement, as to how you would
maintain something that is important to this plural society, and
that is an absolute separation of church and State?

Mr. PRYOR. I would invite anyone to look at my record as Attor-
ney General, Senator, and see how I have faithfully applied the law
in the area of the First Amendment.

I do believe that we derive our rights from God as stated in the
Declaration, and that’s what I was referring to in that speech. But
in my first 2 years as Attorney General, we had a long-running
battle about religious expression in the public schools of Alabama.
The Governor who appointed me took the position that the First
Amendment didn’t apply to the States, that the Federal courts had
no jurisdiction in this matter. On the other hand, a Federal district
court ruled that not only could we not have teacher-led or school-
sponsored religious expression or religious activity, but the school
officials actually had a responsibility of censoring student-initiated
religious expression at school-sponsored events.

I chartered an appeal from that ruling that rejected the argu-
ments of both sides and adopted the argument—the position, the
precedents of the Supreme Court of the United States. And that
was that school-sponsored religious expression and religious activ-
ity was improper, was a violation of the First Amendment, as inter-
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preted by the Supreme Court, but that the First Amendment also
protected genuinely student-initiated religious expression.

That’s the argument that I made in the Eleventh Circuit Court
of Appeals, and the Eleventh Circuit Court of Appeals agreed with
it. It was then taken to the Supreme Court of the United States
by the plaintiffs who were represented by the ACLU, and after the
Doe case, the high school football game prayer case by the Supreme
Court, they asked the Eleventh Circuit to take another look at that
decision, which they did. And I advocated the position that I did
before, which was there could be no school-sponsored, government-
sponsored religious activity, but that private religious expression,
genuinely student-initiated religious expression, was fully protected
by the First Amendment.

The Eleventh Circuit Court of Appeals agreed again for the sec-
ond time with that argument and reinstated its opinion. The plain-
tiffs then brought the case back to the Supreme Court of the
United States, which then denied certiorari.

That’s my record as Attorney General, Senator, and that’s what
I would invite people to look at. I understand my obligation to fol-
low the law, and I have a record of doing it. You don’t just have
to take my word that I will follow the law. You can look at my
record as Attorney General and see where I have done it.

Senator FEINSTEIN. Then why would you make a comment like
that in a speech?

Mr. PrYOR. Well, in part, one of my concerns at the time was
that in the very case that I mentioned, where the Federal district
court injunction required school officials to censor the religious ex-
pression of the students, but then—at many school-sponsored
events, but then would allow religious expression in other more
limited circumstances, it was my perspective that it was as if the
government was picking and choosing when we had, as individual
citizens, as private citizens, the right of religious freedom. And I
thought that was topsy-turvy. I thought that was exactly the oppo-
site of the view of the Constitution.

So it’s that kind of perspective that I disagreed with.

Senator FEINSTEIN. I appreciate that. That is just not what you
said. Let’s go on to voting rights.

In 1997, you testified before this Committee on the subject of ju-
dicial activism, and in your opening statement at that time, you
specifically mentioned Section 5 of the Voting Rights Act, the cen-
terpiece of the legislation, as a source for the abuse of Federal
power. And you encouraged its repeal or amendment because you
said it is “an affront to federalism and an expensive burden that
has far outlived its usefulness.”

However, since the enactment of the statute in 1965, every Su-
preme Court case to address the question has disagreed with your
view of Section 5. Time and again the Court has recognized that
guaranteeing all citizens the right to cast an equal vote is essential
to our democracy. Even as recently as in 1999, in the case of Lopez
v. Monterey County, the Court squarely held that any intrusion on
State sovereignty under Section 5 is fully justified by the impera-
tive to enforce the 15th Amendment’s prohibition of race discrimi-
nation in voting.
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Can you please explain why you believe that Section 5 of the Vot-
ing Rights Act is unnecessary and a burden that has outlived its
usefulness?

Mr. PRYOR. My comments, of course, were not directed to any
court but to Congress itself, which has to make the final decisions
on reauthorization of Section 5 of the Voting Rights Act. As Attor-
ney General, my record has been consistently to enforce Section 5
of the Voting Rights Act. The Voting Rights Act is, in my judgment,
one of the most important and necessary laws in the history of the
United States, and I support it. And I support the absolute fact
that Section 5 was a necessary provision nearly 40 years ago when
Congress was faced with the massive racial discrimination in elec-
tsion Islystems, particularly in my State and other parts of the Deep

outh.

Having said that, we have come a long way nearly 40 years from
then, and now if we want to move a polling place from a school on
one side of a street to a firehouse on another side of the street, we
have to get permission from the Department of Justice to do so. It’s
routinely granted, but I have watched in my own capacity as Attor-
ney General as members of my own political party and white vot-
ers, who I don’t think were designed by Congress to be protected
by this law, have used Section 5 as a sword in litigation for their
own political opportunity.

Senator FEINSTEIN. Do you believe it is an affront to federalism
and an expensive burden that has far outlived its usefulness?

Mr. PRYOR. Yes, I believe that it has outlived its usefulness. I
have, nevertheless, as Attorney General actively enforced that law
and would continue to do so if I had the privilege of serving as a
judge. I have done that. I have a record of doing that. And I think
Congress should look at Section 5. But that does not lessen in any
way my commitment to the core of the Voting Rights Act, which
is Section 2, which, of course, prohibits dilution of minority voting
strength, and I fully support Section 2 and believe it remains a
necessary law in our country. But this law that requires us to get
permission for even minor changes in our election system I think
could use some careful inspection by Congress. But my record is in
enforcing that provision as Attorney General, and it would be my
record if I had the opportunity to be a judge.

Senator FEINSTEIN. All right. Now, one last question quickly. You
made a statement about the New Deal, the Great Society, and the
growing Federal bureaucracy, saying that we have strayed too far
in expansion of Federal Government at the expense of both indi-
vidual liberty and free enterprise. And then you say, “Congress, for
example, should not be in the business of public education, nor the
control of street crime.”

What do you mean by that?

Mr. PRYOR. I believe that the primary and overwhelming respon-
sibility for public education and the curtailment of ordinary crimi-
nal activity ought to be at the State and local level, and it is—

Senator FEINSTEIN. And it is. And it is.

Mr. PRYOR. And it is at the State and local level.

Senator FEINSTEIN. Then why would you feel that Congress, for
example, shouldn’t pass a title of the Elementary and Secondary
Education Act that provides money for poor children in the schools
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of America or why we shouldn’t pass a crime bill that would put
cops on the streets of our cities?

Mr. PrRYOR. Well, I didn’t oppose those specific pieces of legisla-
tion, Senator—

Senator FEINSTEIN. No—

Mr. PRYOR. —and I do think that one of the things that Congress
must do in being very careful about respecting the good work that
can be done at the State and local level is that it not become over-
centralized in the work in those areas, that it be supportive of the
States but it not take over the work of the States. There has been
more and more legislation in that area, and in my judgment, Con-
gress needs to be careful about balancing that.

Chairman HATCH. Senator, your time is up.

Senator FEINSTEIN. My time is up. Thank you.

Chairman HATCH. Senator Chambliss?

STATEMENT OF HON. SAXBY CHAMBLISS, A U.S. SENATOR
FROM THE STATE OF GEORGIA

Senator CHAMBLISS. Thank you, Mr. Chairman.

Mr. Chairman, normally I don’t make statements when we have
nominees under consideration, but Attorney General Pryor happens
to be a neighbor to my State and is very well thought of, very well
respected by my Attorney General, who I have great respect for;
and this nomination also is to the circuit that serves my State of
Georgia. So there are certain things that I would like to put in the
record.

Mr. Chairman, this is a very impressive nominee, so I do appre-
ciate the opportunity to voice my strong support for the nomination
of Alabama’s distinguished Attorney General, Bill Pryor, to the
Eleventh Circuit Court of Appeals. His legal intellect is unmatched,
and he has a zeal for the law that is unquestioned, as we have al-
ready seen by the questions that have been asked of him today.

After graduating at the top of his class at Tulane Law School
where he served as editor-in-chief of the Law Review, he practiced
a number of years at two of Alabama’s most prestigious law firms,
specializing in commercial and employment litigation. He then
served under our distinguished colleague, Senator Jeff Sessions, in
the Alabama Attorney General’s office as Deputy Attorney General
in charge of civil and constitutional matters. Without question, At-
torney General Pryor has the legal capacity to serve on the Elev-
enth Circuit.

Yet, Mr. Chairman, to my surprise, there are some detractors
here today. I am surprised not only because of Attorney General
Pryor’s excellent qualifications but especially given the ringing
pledge of support from Thurbert Baker, the Democratic Attorney
General from my State of Georgia. Attorney General Baker was
first appointed in 1997 to his position by then Governor of Georgia
and now our esteemed colleague, Senator Zell Miller. Attorney
General Baker has since been re-elected twice by the people of my
State. He has a perspective unique from any of those who oppose
Attorney General Pryor here today because he has worked right be-
side Attorney General Pryor on issues of great concern to both our
respective States and to this Nation.
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Attorney General Baker’s support for Bill Pryor represents the
belief of the chief law enforcement officer of the State of Georgia
that this nominee possesses the qualities and experiences needed
to serve the people of Georgia on the Eleventh Circuit.

In a letter written to Senators Sessions and Shelby, Attorney
General Baker had high praise for Mr. Pryor. I would now like to
share a few of those comments with the Committee. Mr. Chairman,
I also ask that Attorney General Baker’s letter be added to the
record at this point.

Chairman HaTcH. Without objection, it will be.

Senator CHAMBLISS. In his letter, Attorney General Baker states,
“Bill has distinguished himself time and again with legal acumen
that he brings to issues of national or regional concern as well as
with his commitment to furthering the prospects of good and re-
sponsive government.”

Thurbert Baker also lauded Attorney General Pryor’s positions
on crime, saying, “Bill has made combating white-collar crime and
public corruption one of the centerpieces of his service to the people
of Alabama...Bill has fought to keep law enforcement in Alabama
armed with appropriate laws to protect Alabama’s citizens, pushing
for tough money laundering provisions and stiff penalties for traf-
ficking in date rape drugs.”

“Time and again as Attorney General, Bill has taken on public
corruption cases in Alabama, regardless of how well connected the
defendant may be, to ensure that the public trust is upheld and the
public’s confidence in government is well founded.”

Again I quote Attorney General Baker: “He has always done
what he thought was best for the people of Alabama. Recognizing
a wrong that had gone on far too long, he took the opportunity of
his inaugural address to call on an end to the ban on interracial
marriages in Alabama law. Concerned about at-risk kids in Ala-
bama’s schools, he formed Mentor Alabama, a program designed to
pair volunteer mentors with students who needed a role model and
an attentive ear to the problems facing them on a daily basis.”

Again, Thurbert Baker concludes in his letter, “These are just a
few of the qualities that I believe will make Bill Pryor an excellent
candidate for a slot on the Eleventh Circuit Court of Appeals. My
only regret is that I will no longer have Bill as a fellow Attorney
General fighting for what is right. But I know that his work on the
bench will continue to serve as an example of how the public trust
should be upheld.”

Mr. Chairman, those are not positions that people in the Deep
South necessarily have adhered to over the years, and I think it is
remarkable that a man of Attorney General Pryor’s stature would
take on those tough subjects. And I could not agree more with my
State’s Attorney General. A close review of Attorney General Pry-
or’s record demonstrates that he has been a champion for justice.

In the area of crime prevention and administration of justice in
Alabama, Bill Pryor has been a fair and impartial leader for all
citizens of his State, making his decisions based on the law and not
politics. He has fought corruption by cracking down on dishonest
government employees of all political ideologies. He established a
new division in the Attorney General’s office designed to specifi-
cally investigate, prosecute, and defend Alabamians from public
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corruption and white-collar crime, problems that plague every sin-
gle State. He even secured the conviction and imprisonment of a
Republican former director of the Alabama Department of Trans-
portation and two lobbyists on bribery charges.

His crackdown on corruption in statewide politics was saluted by
the Montgomery Advertiser as having an “absence of partisanship”
as he had successfully targeted Democrats and Republicans, blacks
and whites, for ballot fraud.

In addition to working to eliminate corruption in Alabama, Attor-
ney General Pryor has been a staunch supporter of reforming Ala-
bama’s criminal justice system to make it fairer with heightened
standards of honesty and compassion. He has fought to modernize
the State’s criminal sentencing system by instituting a State Sen-
tencing Commission to ensure that similar crimes result in similar
punishments. He has advocated and created alternative programs,
such as drug courts and substance abuse treatment, which empha-
size victim resolution and community restoration for first-time non-
violent offenders. He has endorsed the Prison Rape Reduction Act,
sponsored by fellow Judiciary Committee members Senators Ken-
nedy and Sessions.

Most importantly, Attorney General Pryor has made a difference
in the lives of countless young children in Alabama by creating
Mentor Alabama. This program is designed to reduce juvenile
crime by introducing adults into the lives of children who need
them most. Under Mentor Alabama, adult volunteers serve as men-
tors, tutors, and role models. Mentor Alabama has been so success-
ful that it has been designated as the official Alabama affiliate of
the National Mentoring Partnership, a partner of the America’s
Promise program founded by Secretary of State Colin Powell.

Attorney General Pryor not only implements these society-chang-
ing programs, he believes in them enough to get involved at the
ground level. To this end, he has personally served as a mentor to
a public school student in Montgomery for over 3 years.

As Attorney General, he has also been a champion for women in
the State of Alabama by dedicating himself to furthering the case
of women’s rights and improving the lives of women. He has sought
to protect women from the scourge of domestic violence while fight-
ing to bring to justice those who would commit such atrocities. He
was a key proponent in the year 2000 when the crime of domestic
violence was enacted in Alabama.

General Pryor has advocated increasing the penalties for repeat
offenders who violate protection orders. Now in Alabama, second-
time offenders face a mandatory sentence of 30 days in prison, and
further violations will result in mandatory 3-month prison terms.
Attorney General Pryor supported passage of a law that now re-
quires that those arrested for domestic violence in Alabama stay
behind bars until the safety of the victim and society can be as-
sured.

In other efforts to improve the legal protections available to
women, Attorney General Pryor pushed to add the date rape drug
GHB to Alabama’s drug-trafficking statute so that the punishment
would meet the crime. Attorney General Pryor has also helped cre-
ate innovative programs designed to improve the lives of Alabama
women. Using money awarded from the State from a class-action
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settlement, he funded “Cut It Out,” a program that helps encour-
age victims of domestic violence to seek help. This program seeks
to educate the very people who are often confidantes for battered
women, such as their hair stylists, on how to spot abuse and help
victims.

He has also been a dedicated supporter of Penelope House, the
first shelter designated for battered women and their children in
the State of Alabama. Last year, Attorney General Pryor had the
honor of being inducted into the Penelope House Law Enforcement
Hall of Fame in recognition of his fight against domestic violence.

I have heard it argued that Attorney General Pryor is against
the voting rights of some people simply because he disagrees with
certain procedural provisions of the Voting Rights Act. The truth
about Bill Pryor and the voting rights record is that he has done
nothing but dutifully enforce all of the Voting Rights Act. He has
simply stated that there are some procedural provisions in the Act
that need fixing.

Well, I agree with that. The Attorney General of my State agrees
with that. And minority legislators in Alabama and Georgia agree
with that. Section 5 of the Voting Rights Act has some serious
problems that inhibit the very goal the Act was designed to accom-
plish: the empowerment of minority voters. As the head attorney
for the State of Alabama, though, he is constrained to enforce the
law as it is written and interpreted by the courts, and that is ex-
actly what Attorney General Pryor has done.

In conclusion, Mr. Chairman, Bill Pryor is a superb candidate,
graduating at the top of his class from Tulane Law School, where
he served as editor-in-chief of the Law Review, the highest honor
one can receive in law school. A fair review of his record shows that
he has used his gifted abilities to serve the people of Alabama and
this country. He will make an excellent judge, and I am proud to
support his nomination to the Eleventh Circuit Court of Appeals.

Chairman HATCH. Well, thank you, Senator.

We have a vote on, so I am going to recess for about 10 minutes
so I can get over and get back. And then we will turn next to Sen-
ator Feingold, if he is available. But we will do that when we get
back, Senator. We are going to recess for about 10 minutes.

[Recess 11:27 a.m. to 11:47 a.m.]

Chairman HATCH. Let’s have order. We are going to turn to Sen-
ator Feingold at this time.

Senator FEINGOLD. Mr. Pryor, welcome, and thank you for your
testimony and your willingness to answer the questions.

In 1999, you helped found an organization called the Republican
Attorneys General Association, or RAGA, to promote the election of
Republican candidates for Attorney General, and I understand you
served as its first treasurer. After its formation you gave a speech
to the Steering Committee of the Civil Justice Reform Group. You
said, “Two years ago, I warned that the lawsuits filed by my fellow
State Attorneys General against the tobacco industry threatened
the entire business community.”

You went on to describe “a growing number of novel government
suits against entire industries, no industry is safe,” you said.

You offered five ideas for those who want to curb this new form
of lawsuit abuse. Number five was the business community must
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be heavily engaged in the election process as it affects legal and ju-
dicial offices. You said, “Frankly, this need is the most important
of all.”

You then hailed the newly formed RAGA and then said, “Hope-
fully it will help elect more conservative and free market-oriented
Attorneys General.”

As T understand it, RAGA raised money from large corporate do-
nors and then sent those contributions to the Republican National
State Elections Committee, the RNSEC, which is a soft-money fund
run by the RNC for use in State Attorney General’s elections. I am
concerned about involvement of the top law enforcement officer of
a State in this kind of an operation, and I am not alone in that
concern. A number of Democratic and Republican State Attorneys
General criticized your organization as unnecessarily partisan, and
some have characterized its fundraising practices as fraught with
“ethical land mines.”

For example, Mike Fisher, the Republican Attorney General of
Pennsylvania, now a nominee to the U.S. Court of Appeals for the
Third Circuit, refused to join RAGA, saying he wanted to keep poli-
tics out of his office. Despite these concerns, you said, “I am proud
to support RAGA and it does not create a conflict of interest.”

RAGA solicits financial contributions from large corporations
that may be subject to State investigations. According to several
news accounts, RAGA’s contributors may include Aetna, SBC, GTE,
Microsoft, and many tobacco companies. Yet RAGA has refused to
disclose its contributors.

As Alabama Attorney General, you have asserted that your office
has sole authority to determine which lawsuits will be filed on be-
half of the State of Alabama. Consequently, one of RAGA’s contrib-
utors—the identity, of course, is concealed from the public—could
be under State investigation. You still have the last word on
whether a lawsuit will be filed against that company.

Don’t you agree that this scenario would present at least the ap-
pearance of conflict of interest given your role in RAGA?

Mr. PrRYOR. No, Senator. I helped form a Republican Attorneys
General Association, as you mentioned, several years ago. I no
longer serve as an officer, but I did for several years. There’s now
a Democratic Attorneys General Association. We modeled our orga-
nization after the Republican Governors Association and the Demo-
cratic Governors Association, both of which work with each of the
National Committees. And as a political official, as an elected offi-
cial who runs on a party label, I have been active in helping my
party elect other candidates to office. I don’t think that that creates
a conflict of interest. I can assure you that in no instance would
it in any way impair my judgment as Attorney General in enforcing
the law against any lawbreaker and ensuring that the law is en-
forced. And it never has.

Senator FEINGOLD. Well, let me reiterate my question. My ques-
tion was not whether it would simply create a conflict of interest.
It was whether it would create a conflict of interest or an appear-
ance of a conflict of interest. Is it your testimony that undisclosed,
large soft-money contributions to this organization could not pos-
sibly create an appearance of a conflict of interest?
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Mr. PrRYOR. Well, first of all, the contributions that are made are
made to the Republican National Committee, not—they were not
made to a separate organization called RAGA. And every one of
those contributions, every penny, was disclosed by the Republican
National Committee every month.

I don’t think that that creates any appearance of impropriety,
and I think that that’s the obligation of the political party, to com-
ply with the campaign finance laws, to make sure that the dona-
tions are properly disclosed. But it does not in my judgment create
an appearance of a conflict of interest. After all, all of these State
Attorneys General are already raising campaign funds in races in
their own States, working with their own State political parties.

Senator FEINGOLD. Our information is that there is a different
trail to the money and there is a direct connection to RAGA, but
we will pursue that with a written question. Let me also assure
you the mere fact that the Democrats also do it, based on my 7
years of experience with soft money, is no defense.

Despite RAGA’s refusal to disclose its contributors, we do know
that soft money raised by RAGA and funneled to the Republican
National State Elections Committee was then used in State cam-

aigns in Alabama. In fact, the RNSEC made a contribution of
glO0,000 to your own re-election campaign for State Attorney Gen-
eral.

How do you reconcile RAGA’s relationship with the RNSEC and
the RNSEC’s contribution to your own campaign with your duty as
State Attorney General? Do you think it is appropriate for Attor-
neys General to solicit funds or receive funds from corporations
who they may later have to investigate?

Mr. PRYOR. Well, I wasn’t receiving in that instance a direct con-
tribution, of course, from a corporation. I was receiving it from the
Republican National State Elections Committee, just as I received
contributions from the Alabama Republican Party and from polit-
ical action committees in my own State. And it has never created
a conflict of interest. If that was—

Senator FEINGOLD. This doesn’t concern you at all in terms of
your role as Attorney General?

Mr. PRYOR. The system that we have in America of elections re-
quires candidates to raise funds to wage campaigns. I have done
that, and I've disclosed every donation that my campaign has ever
received.

Senator FEINGOLD. All right. Then will you provide to the Com-
mittee a comprehensive list of RAGA’s contributors and the
amounts and dates of their contribution?

Mr. PRYOR. I don’t have such a list, Senator.

Senator FEINGOLD. Who does?

Mr. PRYOR. The Republican National Committee.

Senator FEINGOLD. Will you urge them to provide that list?

Mr. PRYOR. I would ask you if you need that kind of list that you
really need to seek it from them.

Senator FEINGOLD. I am asking whether you will help us as a
former treasurer of RAGA, an officer of RAGA, to receive this infor-
mation since you just stated that you were in favor of full disclo-
sure.
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Mr. PRYOR. I'm in favor of the full disclosure according to the let-
ter of the law.

Senator FEINGOLD. You oppose the disclosure of this information?

Mr. PRYOR. I'm not saying that I oppose it or I favor it. I support
the Republican National Committee making its decisions of what
it has to do to follow the law.

Senator FEINGOLD. I am taking this as a refusal to urge the re-
lease of this information. And are you saying that you never solic-
ited a? contribution for RAGA or the RNC to use in your own cam-
paign?

Mr. PRYOR. To use in my own campaign?

Senator FEINGOLD. Did you—

Mr. PRYOR. No, Senator.

Senator FEINGOLD. Are you saying that you never solicited a con-
tribution for RAGA or the RNC to use in your own campaign?

Mr. PrRYOR. I did ask the Republican National State Elections
Committee to contribute to my campaign. And they did.

Senator FEINGOLD. In a recent brief to the Supreme Court, you
equated private consensual sexual activity between homosexuals to
prostitution, adultery, mnecrophilia, bestiality, incest, and
pedophilia. In addition, your office defended a statute that denied
funding to the Gay-Lesbian-Bisexual Alliance, a student organiza-
tion. The Eleventh Circuit unanimously declared the statute uncon-
stitutional.

Furthermore, as Deputy Attorney General you joined an amicus
brief in Romer v. Evana, arguing that local governments in Colo-
rado were prohibited from enacting laws to protect gays and les-
bians from discrimination. The Supreme Court later rejected your
view, but you called the decision “undemocratic.” News accounts
also report that you even went so far as to reschedule a family va-
cation at Disney World in order to avoid Gay Day.

In light of this record, can you understand why a gay plaintiff
or defendant would feel uncomfortable coming before you as a
judge? And I would like to give you this opportunity to explain why
these concerns may or may not be justified.

Mr. PRYOR. I think my record as Attorney General shows that I
will uphold and enforce the law. In the Lawrence case, the first
that you mentioned, I was upholding and urging the Supreme
Court to reaffirm its decision of 1986 in Bowers v. Hardwick, which
is the law of the land, and the argument to which you referred, the
slippery slope argument, was taken from Justice White’s majority
opinion for the Supreme Court of the United States.

In the second instance that you mentioned, the Eleventh Circuit
case involving university facilities and funds for homosexual groups
in Alabama, that argument was presented by then Attorney Gen-
eral Jeff Sessions, not by me. And, in fact, after the decision came
down—by the time the decision came down, I was Attorney Gen-
eral, but I did not file any papers to quarrel with the decision be-
cause, in fact, I agreed with it. When we worked together in the
Attorney General’s office, I declined to participate in that case for
General Sessions because I had agreed with the district court rul-
ing, and I agreed then with the Eleventh Circuit ruling.

In the case of Romer v. Evana, General Sessions again was the
Attorney General at the time. I was his Deputy Attorney General,
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but he was the one who made the final decision. I have criticized
the Romer decision.

As far as my family vacation is concerned, my wife and I had two
daughters who at the time of that vacation were 6 and 4, and we
made a value judgment, and that was our personal decision. But
my record as Attorney General is that I will uphold and enforce the
law, particularly, as I mentioned in my first example, in the Law-
rence case, the brief that we filed defending Alabama law which
prohibits sodomy between unmarried persons follows the Supreme
Court’s precedent.

Senator FEINGOLD. Well, I certainly respect going to Disney
World with two daughters. I have done the same thing. But are
you saying that you actually made that decision on purpose to be
away at the time of that—

Mr. PRYOR. We made a value judgment and changed our plan
and went another weekend.

Senator FEINGOLD. Well, I appreciate your candor on that.

Mr. Pryor, you have criticized those—

Chairman HATCH. Senator, your time is up.

Senator FEINGOLD. Thank you, Mr. Chairman.

Chairman HATCH. Then let’s turn to Senator Sessions and then
Senator Kennedy.

Senator SESSIONS. To my colleagues, the comment that General
Pryor just made about the case involving the university and homo-
sexuality is a good example of his integrity and his commitment to
the rule of law. I do recall that we had a statute that seemed to
have validity that the district judge had found unconstitutional. We
discussed what to do about it. Most Attorneys General use a test,
Mr. Chairman, informally called the throw-up test. You probably
have heard of it. If you can defend your State’s law in court with-
out throwing up, you should do so. Somebody has to defend it. You
are the chief lawyer for the State. Nobody else has primary respon-
sibility to defend the law. So I decided we would at least take it
up one further step. Bill declined to participate because he didn’t
agree with it. Of course, he was proven correct by the ruling of the
Eleventh Circuit.

Mr. Chairman, I would offer into the record a letter from Mr.
Chris McNair. He is an African-American leader in the State of
Alabama, a lifelong Democrat. He served in the Alabama House of
Representatives from 1973 to 1986 and served as a member of the
Jefferson County Commission—that represents Birmingham, and is
our largest county commission—until his retirement in 2001. His
daughter, Denise, was one of the four young girls that was mur-
dered in the bombing of the 16th Street Baptist Church. This im-
portant African-American Democratic official writes in strong sup-
port for Bill Pryor for this position.

It has been suggested that your views are extreme, that they are
outside the mainstream. You have been connected to positions of
Governor James, which in fact you have resisted. You have been
connected to positions of Chief Justice Roy Moore, many of which
you have not endorsed and, in fact, have opposed.

I would like to talk to you about a very contentious issue that
arose in the State involving the districting of the State legislature.
Republicans have elected the Governor, two Senators, five out of
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seven Congressmen, but only about a third of the State legislature
are Republicans. The Republicans are convinced that part of that
is the way the district lines are drawn. So a group of Republicans
came up with an argument to get those lines redrawn, and they
sought your support, conteding that they had some basis for their
legal position.

We saw recently in Texas what happens when you start dealing
with district lines and how important that can be in a political en-
vironment.

I would like for you, Attorney General Pryor, to say what you
told to some of your friends and some of my friends about your
views on that lawsuit they wanted to bring and, in fact, did bring.

Mr. PrYOR. Well, the process of redistricting, Senator, as you
know, is an inherently political one. But the politics of redistricting
are irrelevant to me in my capacity as Attorney General in rep-
resenting the State’s election officials. And when our State legisla-
ture redistricts itself and draws Congressional district lines and
draws lines for the State Board of Education, it’s my responsibility
to meet what you described as the throw-up test, and that is, to
defend those districts if an argument can be made in their defense.

I felt strongly, though, that in this instance—really, two separate
occasions, both district lines that were derived in the 1990’s fol-
lowing the 1990 census, and then again a series of litigation fol-
lowing the 2000 census, there was redistricting litigation. In each
instance, I felt very strongly that there were meritorious defenses
to be presented by the State that would defeat the claims of the
Republican plaintiffs.

In the 1990’s era, there was a case called Sinkfield v. Kelly. I had
argued that—there were white plaintiffs complaining about alleged
racial gerrymandering of black districts in which they did not re-
side. The district court, a three-judge district court, ruled in favor
of the Republican plaintiffs and white plaintiffs on a couple of—
several of the districts. But I believed that under Hayes v. United
States that they lacked standing to bring that lawsuit, that there
was a fundamental jurisdictional defense to be presented. And I
took that argument to the Supreme Court of the United States, and
they unanimously agreed with our argument and reversed the dis-
trict court.

Following the 2000 census, lawsuits were filed challenging the
new district lines. We obtained the preclearance of all of those dis-
trict lines. My office was responsible for the preclearance process,
and we obtained preclearance from the Justice Department of all
the districting plans. And then we defended Congressional school
board and legislative district lines in court, and all of those district
lines have been upheld by the Federal courts.

Senator SESSIONS. As a practical matter, as Attorney General
you felt it was your duty to defend the law. But, in fact, the way
it turned out, the African-American community, they were sup-
porting your position, which was contrary to the position of the Re-
publicans.

Mr. PRYOR. Oh, absolutely. In the Sinkfield case, the NAACP
was alongside in our position filing their own brief, making the
same arguments that we were making. And, yes, the legislature, as
it has to do under the Voting Rights Act, had drawn majority-mi-
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nority districts. That is how we obtained preclearance of those dis-
tricts under the Voting Rights Act, and I, of course, defended those
as the law required.

Senator SESSIONS. Mr. Chairman, just to follow up on that com-
ment, people were really intense about that matter. I was called by
State legislators, Republicans, who said, “Bill used to work for you.
You go tell Bill he ought to do thus and so.” And I remember tell-
ing them then what I will now tell this Committee, and these were
almost my exact words: “If you have got a case that convinces Bill
that he is wrong on the law, present it to him. If you don’t, no need
to talk about it because if he is convinced the law is contrary to
your position, he is not going to change, and I am not going to ask
him to.” So that is the way he does business.

That was an example where you utilized a defense of standing.
Is that correct?

Mr. PRYOR. That’s right.

Senator SESSIONS. To block the lawsuit, to favor the Democratic
African-American position against the Republicans, that is what
Attorneys General do. They just have to defend the law of the State
in a number of different ways.

I would yield back my time.

Chairman HATcH. Well, thank you, Senator.

We will turn to Senator Durbin now.

Senator DURBIN. Thank you very much, Mr. Chairman.

General Pryor, thank you for being here. A number of people
have characterized your political philosophy. How would you char-
acterize it?

Mr. PRYOR. I'm a conservative.

Senator DURBIN. Do you consider yourself a moderate conserv-
ative or one who is more conservative than most? Put yourself on
the spectrum.

Mr. PRYOR. Well, Senator, that’s a difficult thing to do. In Ala-
bama, I think sometimes I'm called a moderate.

[Laughter.]

Senator DURBIN. That comes as no surprise.

Let me ask you on the issue of States’ rights. Throughout your
career you have argued very strongly for the issue of States’ rights.
I think of the employment discrimination case that you were in-
volved in, the Garret case, as well as the decision relative to the
Violence Against Women Act. Where would you put yourself in
terms of believing in the concept of States’ rights as opposed to
Federal authority?

Mr. PRYOR. I believe in the Constitution of the United States,
Senator. I don’t particularly like the term “States’ rights.” I can’t
say I've totally avoided it in my political career. But much more
often than not, I refer to federalism. I believe in a balance of Fed-
eral and State power. I've expressed that perspective on a number
of my writings and speeches. In the cases that you mentioned, the
federalism perspective that I offered in Garret and in the Violence
Against Women Act was the position that the Supreme Court of
the United States sustained, and it’s their responsibility to uphold
the Constitution.

Senator DURBIN. When I recently visited your State for the first
time with Congressman Lewis of Georgia to look at Birmingham
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and Mobile and Selma, some of the civil rights shrines, I was told
by Congressman John Lewis about Judge Frank Johnson, a Fed-
eral judge from Alabama, a Republican, appointed by President Ei-
senhower, who, according to John Lewis, has not received the cred-
it he deserved because he had the courage to stand up against
States’ rights and even against some members of his own Federal
judiciary, believing that there were more important issues at stake
in terms of civil rights.

Tell me how you view Frank Johnson, civil rights, and the fact
that traditionally States’ rights have been used to justify discrimi-
nation, particularly during the civil rights era and when it comes
to questions like disabled Americans and their rights. Do you view
States’ rights as often being the shelter that people who want to
practice discrimination rush to?

Mr. PRYOR. There’s no doubt in the history of the United States,
from John C. Calhoun to George C. Wallace, the mantra of States’
rights has been used as an illegitimate defense of evil, frankly, of
racial discrimination in more modern times and slavery in earlier
times.

I think Judge Johnson is a hero. The Federal courthouse in
Montgomery a few blocks from where I work is now named after
him, thanks to the Congress of the United States. I had the privi-
lege of working, of clerking for another hero of the Deep South, a
Republican who was appointed also by President Eisenhower to the
Fifth Circuit Court of Appeals. I clerked for John Minor Wisdom.
I'm proud that I clerked for him, especially because of his record
on race and especially because he recognized the difference be-
tween what the Constitution requires in a balance of Federal and
State power and the flawed and totally discredited and rightly dis-
credited views of nullification and interposition that were advo-
cated by Southern populists back in the 1950’s and 1960’s.

Senator DURBIN. Well, General, let me just ask you then: Let’s
fast forward from an easy chapter in history, which many of us ei-
ther just read about or witnessed, to the more contemporary chal-
lenges. Can you understand the anxiety and fear that many people
have when they hear you argue about the fact that this is a Chris-
tian Nation and the many positions you have taken relative to the
assertion of the Ten Commandments in a public setting and state-
ments that are made. I am Christian myself, but I can understand
how people who are not would feel that this is a form of discrimina-
tion against them. And I would ask you, how do you reconcile then
your admiration for Frank Johnson’s courage to stand up against
discrimination against people of color and the fact that you seem
to have an ambivalence when it comes to the whole question of as-
serting the rights of those who don’t happen to be Christian to
practice their religion in this diverse Nation.

Mr. PRYOR. I have never used the term “Christian Nation.” I
have said that this Nation as founded on a Christian perspective
of the nature of man, that we derive our rights from God and not
from government. And part of that perspective is that every indi-
vidual enjoys human rights without regard to what the majority
wants. Every individual enjoys human rights, like religious free-
dom and freedom of conscience, including the freedom not to wor-
ship.
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That is what I have said. That’s what I believe in. That goes to
the core of what I believe in. It is, I believe, the perspective of the
American form of government, and I have been faithful in my
record as Attorney General in defending the Constitution when it
comes to issues like religious freedom.

In the area of school prayer, when the Governor who appointed
me was arguing that teachers should be able to lead prayer, I was
the one taking the legal position in the State of Alabama that
school-sponsored religious expression is incompatible with the First
Amendment and that instead the Federal courts had overstepped
their bounds in one regard in censoring genuinely student-initiated
religious expression, because those children derive their right to
pray genuinely on their own from God.

Senator DURBIN. But let me just ask you, you seem to state
that—you just noted the historical connection between the Found-
ing Fathers and Christian faith. But you went further than that.
You have said, “The challenge of the next millennium will be to
preserve the American experiment by restoring its Christian per-
spective.”

What I am asking you is: Do you not understand that that type
of statement in a diverse society like America raises concerns of
those who don’t happen to be Christian, that you are asserting an
agenda of your own, a religious belief of your own, inconsistent
with separation of church and state, which we have honored since
the beginning of this Republic?

Mr. PrRYOR. No, Senator, I think that would be a misunder-
standing if someone came away with that impression. It goes to the
core of my being that I have a moral obligation that is informed
by my religious faith to uphold my oath of office, to uphold the
Constitution of the United States, which protects freedom of reli-
gion and freedom of religious expression. My record as Attorney
General has been just that.

When the Supreme Court of the United States struck down the
Religious Freedom Restoration Act in the Bourne decision, I
worked with a broad cross-section, liberals and conservatives, in
Alabama to adopt our own religious freedom amendment to the
Constitution of Alabama modeled after RFRA.

When the City of Huntsville tried to use its zoning ordinances to
curtail what I thought was legitimate activity of a synagogue in
Huntsville, I intervened as a friend of the court on their side be-
cause I thought their argument was supported by the religious
freedom amendment to the Constitution of Alabama for which I
had campaigned.

I think it would just be a misunderstanding to come away with
that impression. My perspective is one that a Christian perspective
of the nature of man is that every person enjoys freedom of con-
science and freedom of religion, which, of course, is protected by
the First Amendment to the Constitution.

Senator DURBIN. General, unfortunately, we have a limited
amount of time, and I can’t follow up because you clearly have
opened up a long series of questions related to the Establishment
Clause. It is one thing to say that we have the freedom to practice.
It is another thing to say that we condone by government action
certain religious belief or, in fact, propose or promulgate that belief.



91

And I am going to save those for written questions, but let me go
to a more specific area in the limited time that I have remaining.

Are you a member of the National Rifle Association or its board
of directors?

Mr. PrYOR. The National Rifle Association? I'm a member of the
National Rifle Association. I am not a member of its board of direc-
tors.

Senator DURBIN. Are you familiar with the case of United States
v. Emerson?

Mr. PRYOR. Yes.

Senator DURBIN. Which was filed in Texas, the case involving
Timothy Joe Emerson, the subject of a domestic violence restrain-
ing order prohibiting him from threatening his wife or daughter or
causing them bodily injury, and under Federal law he was prohib-
ited from possessing a firearm because he was under this restrain-
ing order against domestic violence; and that although this was a
Texas case being decided by the Fifth Circuit, you decided to file
an amicus brief on behalf of the people of the State of Alabama in
support of Timothy Joe Emerson being allowed to carry a gun. Can
you explain why you went out of your way to say that a man that
is under a restraining order for domestic violence who would
threaten the life of his wife or former wife’s boyfriend should be al-
lowed to carry a gun?

Mr. PRYOR. I was arguing a position to get the Fifth Circuit in
that case to look at the Federal statute itself and avoid the ques-
tion that the district court had ruled upon. The district court dis-
missed the indictment of that individual on the basis of the Second
Amendment, claiming that the Federal law in question was uncon-
stitutional under the Second Amendment.

There were some confusing aspects to the Federal statute in
question that I thought the court ought to look at. The court ended
up looking at that and rejected my argument. But I had urged the
court to—if my argument had prevailed, to avoid the question of
a Second Amendment defense.

Senator DURBIN. Should he have been allowed to carry a firearm
if there was a domestic violence restraining order against him for
threats to his wife and daughter and the boyfriend?

Mr. PRYOR. The law should be enforced against him if he has vio-
lated it. It was not clear to me from the text of the law that he
had. If it had been and this Congress had made that clear, then
absolutely, it should have been enforced and he should be pun-
ished.

Senator DURBIN. Is it customary for the Attorney General—

Chairman HATCH. Senator, your time is up.

Senator DURBIN. If I could ask one last question? Is it customary
for the Attorney General of the State of Alabama to file this kind
of brief in a case involving Texas?

Mr. PRYOR. We file as State Attorneys General amicus briefs in
courts of appeals and the Supreme Court of the United States rou-
tinely. The Federal Rules of Appellate procedure give us a right to
do so without permission.

Senator DURBIN. Thank you very much.

Thanks, The CHAIRMAN.

Chairman HATCH. We will go to Senator Kennedy.
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Senator KENNEDY. Thank you, Mr. Chairman.

In your brief, General Pryor, you included the words “a sweeping
and arbitrary infringement on the Second Amendment right to
keep and bear arms and a provision that is massively overbroad in
its prohibition of firearms ownership.” You weren’t interested in
the technicalities of sending this back. You were stating what your
position is with regards to bearing arms. Isn’t that true?

Mr. PRYOR. No, Senator, that’s not—

Senator KENNEDY. Well, you had that in your brief, nonetheless,
and in response to the question of Senator Durbin, “a sweeping and
arbitrary infringement on the Second Amendment right to bear
arms and a provision that is massively overbroad in its prohibition
of firearms ownership.” That is what you were really concerned
about.

Mr. PrYOR. I'd be happy to look at the brief itself, Senator, to see
what you’re reading from. I know for a fact, though, that the argu-
ment that I presented to the Fifth Circuit was that they should
avoid the question of the Second Amendment defense that had
been relied upon by the district court.

Senator KENNEDY. Well, I think a fair reading of the brief would
include that as only a partial rather than the central thrust of the
position.

Let me say, General Pryor, all of us are impressed about your
background and about the success that you have had in the private
sector and also in the political sector, and obviously you bring a
great deal of energy and talent to this particular position that you
have at the present time, and we congratulate you on the nomina-
tion.

Now, having said that, I think we have a very important respon-
sibility to make sure that anyone that is going to serve on the
courts is committed to the core values of the Constitution. And the
way we do that, as you understand, is through this process and
also reviewing the statements and comments that you have made.
And over the period of time we have had a number of nominees
who have been very effective advocates for positions that we differ
with but have been approved by the Senate and who we have voted
for.

I think the very legitimate issue in question with your nomina-
tion is whether you have an agenda; that many of the positions
which you have taken reflect not just an advocacy but a very deep-
ly held view and a philosophy, which you are entitled to have. But
you are also not entitled to get everyone’s vote. If we conclude—
in any particular vote we have a responsibility not to just be a rub-
ber stamp for the Executive, but to make an independent judgment
whether you have the temperament and also the commitment to in-
terpret the law and also to enforce the law.

And I am troubled by these series—with the time that we have,
the series of statements and all that they mean in terms of their
significance on the public policy issues that are central to constitu-
tional values. Your statements talk about the need to limit the
power of Congress to remedy civil rights violations, restrict a wom-
an’s right to choose, uphold gay rights, restrict the rights of reli-
gious minorities, and reduce the separation of church and state.
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And many of your statements make clear that you want to roll
back constitutional doctrine in a range of areas to fit your agenda.

So I don’t understand looking at your record how one can con-
clude that you don’t have an agenda. What concerns me is not sim-
ply that you have been an advocate, but that you are an advocate
so extreme about so many core Federal and constitutional rights,
that you are hostile, to so much that are existing law and that your
statements at times are so intemperate that I don’t know how you
would be able to put that aside and be fair as a judge.

Earlier in the hearing, you were asked about why you said,
“Please, God, no more Souters.” And I don’t know that you ade-
quately explained, but it seems to me that you made these state-
ments about Justice Souter not simply because you disagreed with
him on the two opinions. I know in earlier responses to Senator
Schumer you indicated that you disagreed with him on two opin-
ions, on the Violence Against Women and Bush v. Gore.

But isn’t the real reason behind that statement because he was
a Republican appointee whose ideological views as a Justice have
not been to your liking? Isn’t your concern that he has not voted
to limit Congress’ power to provide remedies for violations of civil
rights the way you expected, the way that you had expected a Re-
publican nominee to rule?

Mr. PRYOR. I said earlier, Senator, that I have disagreed with
Justice Souter’s opinions in several cases, not just the two. The
question was asked why did I pick Souter in those two instances.
Well, he had written opinions in each of those instances. But
there’s no question that in several cases in which my office has ei-
ther been a party or an amicus, Justice Souter has almost always
been on the other side. And that’s the reason I made this state-
ment.

Senator KENNEDY. Because of your differences with Justice
Souter, your ideological differences.

Mr. PRYOR. I've criticized his rulings. I've been open about it. I've
had disagreements with his rulings.

Senator KENNEDY. Now, in the same speech, you also said we are
one vote away from the demise of federalism. This term the
Rehnquist Court issued two, you characterized, “awful rulings” that
preserve the worst examples of judicial activism, Miranda v. Ari-
zona and Roe v. Wade. So your characterizations of the Miranda
case and also the Roe case, in this term, are two awful rulings that
preserve the worst examples of Roe v. Wade.

Later on in the issue about the stay of execution in the electric
chair case, which we will come back to, you actually ridiculed the
Supreme Court of the United States by saying, “This issue should
not be decided by nine octogenarian lawyers who happen to sit on
the Supreme Court.” That is on the question about the use of the
electric chair in Alabama.

And then on a case involving children’s rights, you said, “My job
was to make sure the State of Alabama isn’t run by a Federal
court. My job isn’t to come here and help children.”

Let’s get to the issue on the electric chair. As I understand, by
2000 Alabama was one of the only States in the Nation that used
the electric chair as the sole method of execution. After the Su-
preme Court had granted review in a case to determine the con-
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stitutionality of Florida’s electric chair, Florida changed its law to
provide for lethal injection. The Georgia Supreme Court ruled in
2001 that its use of the electric chair constituted cruel and unusual
punishment. In February, the U.S. Supreme Court issued a stay of
an execution for an inmate, Robert Tarber. Tarber had appealed
his death sentence on the ground that Alabama’s use of the electric
chair violated the Eighth Amendment, and by a vote of five to four,
the Supreme Court ultimately allowed Tarber’s execution to pro-
ceed.

Before that happened, however, you made the following state-
ment: “This issue should not be decided by nine octogenarian law-
yers.”

Do you think that is an appropriate way to refer to the Supreme
Court of the United States?

Mr. PRYOR. It was probably over-heated political rhetoric on my
part, Senator.

Senator KENNEDY. What was over-heated? What were the cir-
cumstances that would get you over-heated where you would make
that kind of a comment?

Mr. PRYOR. I don’t remember the exact context. I'm a political
figure, and I know it was not a statement that I made in any court
of law and would not have made in any court of law.

Senator KENNEDY. Well, it is entirely improper, is it not?

Mr. PrRYOR. I think that was over-heated.

Senator KENNEDY. Well, it is improper. Either over-heated or not
over-heated, it is improper, is it not?

Mr. PRYOR. I think it was an inappropriate remark, Senator.

Senator KENNEDY. You are familiar with the case—in 2002 you
authored an amicus brief to the Supreme Court arguing that the
Court should not hold that the execution of mentally retarded per-
sons does not violate the Eighth Amendment. In its decision in A¢-
kins v. Virginia, the Court rejected your argument by six to three.
Just last month, a panel of the Eleventh Circuit unanimously
stayed the execution of Alabama prisoner Glen Haliday over the
strong objections of your office. Finding it a reasonable likelihood
that Haliday is mentally retarded, the Eleventh Circuit concluded
that pursuant to the Supreme Court ruling in Atkins, he should be
allowed to file a second habeas corpus petition, raising this claim.
The Eleventh Circuit specifically rejected your argument that Ala-
bama’s interest in executing Haliday outweighs his interest in fur-
ther proceedings.

Mr. PRYOR. That’s true, Senator, and we—

Senator KENNEDY. You believe the Eleventh Circuit was wrong
to stay Haliday’s?

Mr. PRYOR. I haven’t really formed a judgment about that be-
cause I haven’t read in detail that—it was a very recent ruling. I
would say, however—

Senator KENNEDY. Well, that should make it easier for you to re-
member. You don’t remember the issue on the execution of a men-
tally retarded person and your intervention and your characteriza-
tion?

Mr. PrYOR. No, Senator, the question, as I understood it, was
whether I agreed with the ruling or not. I have not read that recent
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Ele\(rienth Circuit ruling in detail. I know that we’re now going for-
ward—

Senator KENNEDY. You agree with its outcome, its conclusion.

Mr. PrRYOR. I don’t know. We're going forward with an evi-
dentiary hearing where were going to determine whether Mr.
Haliday is mentally retarded or not and subject to capital punish-
ment or not.

Senator KENNEDY. This is amazing that you are effectively duck-
ing that. I don’t mind people that duck, but, you found enough that
you wanted to intervene in this case. You filed an amicus brief. You
didn’t have to. You were interested enough in the case to have filed
an amicus brief about the execution of a retarded individual. And
now the Eleventh Circuit found that Haliday scored 65 on his 1Q
test. The trial court had instructed the jury to consider mental re-
tardation as mitigating evidence during the penalty phase. The
prosecution noted Haliday’s mental retardation during its closing
argument.

Given these remarkable facts and the Supreme Court’s decision
in Atkins, how in the world would you be out there to prevent
Haliday from litigating his rights and his claim?

Mr. PrYOR. Haliday is litigating his rights, Senator, and he is
going to be given an evidentiary hearing to determine whether he’s
mentally retarded or not.

Se;nator KENNEDY. Well, what do you think about 65 on an IQ
test?

Mr. PRYOR. I don’t know that that is a proper measurement of
his IQ. The lawyers on my staff—

Senator KENNEDY. Well, if it is—

Mr. PRYOR. —have said it’s not.

Chairman HATCH. Let him answer the question.

Senator KENNEDY. Well, I—

Chairman HATCH. Let him answer.

Mr. PRYOR. The lawyers on my staff have informed me that they
don’t believe it is based on the record.

I'm an active, engaged Attorney General, Senator, but I will
admit to you that I don’t read every page of every brief that’s filed
by my office. Now, the Atkins brief is one with which I'm very fa-
miliar with and am prepared to defend what we argued in that
case. But in Haliday, the ruling that came down from the Eleventh
Circuit, I have not had the time to study in detail.

Chairman HATCH. Senator, your time is up.

Senator KENNEDY. Well, my time is up. I will file additional
questions.

Chairman HATCH. Senator Kyl?

Senator KYL. Thank you, Mr. Chairman, and I would like con-
sent to file a statement for the record as part of my presentation.

Chairman HATCH. Without objection, we will put it in the record.

[The prepared statement of Senator Kyl appears as a submission
for the record.]

Senator KyL. Mr. Attorney General, there have been some very
serious charges made against you, some by people not on the dais
but by interest groups who oppose your nomination. One is a well-
known group, People for the American Way, some of whom are in
the audience. They have a press release they have put out: “News,
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news, news. William Pryor unfit to judge.” I don’t know, maybe you
have seen it. But it contains some very serious allegations.

Let me just read one paragraph and then ask you about four spe-
cific allegations that they make here. I would like to know whether
they are true or not.

Among the other things, to kind of set the stage, they say, “What
can President Bush be thinking? asked Neas.” That is Ralph Neas,
the head of the organization. “Maybe President Bush thinks Bill
Pryor will make other far-right judicial nominees look tame. Maybe
he thinks any Supreme Court nominee will look good in compari-
son. Or maybe Pryor is this month’s political protection payment
to satisfy the demands of the religious right political leaders and
their allies who are constantly on guard for any signs of modera-
tion.”

That kind of sets the stage for their point of view. But they make
these very serious charges. The first has to do with amicus curiae
briefs, and Senator Kennedy referred to one. For those who aren’t
familiar with it, the amicus brief is a brief that you file not if you
are a party but if you are not a party to the case, and the courts
frequently accept them, sometimes do, sometimes don’t.

But here is the charge that they make about you, and I want to
know whether this is really true: that you promote your position
“not only through litigation in which Alabama is a party”—and I
am quoting now—“but also by filing amicus curiae briefs in cases
in which Alabama was not involved and Pryor had no obligation to
participate.”

Is that really true?

Mr. PRYOR. Yes, Senator, that is true. I have on a number of oc-
casions filed friend of the court briefs. The Supreme Court of the
United States, of course, gives every State Attorney General an
automatic right to do so on the presumption that the perspectives
we can offer in those cases that come before them would be helpful
to the Court in resolving the controversies.

Senator KYL. Do you know of any cases in which the Court has,
at least in part, accepted views that you have presented in those
briefs?

Mr. PRYOR. Yes. in fact, Senator, there have been several occa-
sions when I have filed an amicus brief and the Court agreed with
me. Of course, there have been some where they disagreed with
me. If you're an active litigator, you get both kinds of notches on
your belt.

But in the case, for example, of Morrison where I argued that
one part of the Violence Against Women Act was beyond the power
of Congress, the Supreme Court agreed.

In the migratory bird rule case where I argued that the Clean
Water Act was properly interpreted only to apply to interstate wa-
ters, the Supreme Court of the United States agreed.

Most recently, in California v. Ewing, the three-strikes case, 1
filed an amicus brief on behalf of many States, and the Supreme
Court agreed and reversed the Ninth Circuit. In fact, the National
Association of Attorneys General tomorrow will award my office the
Best Brief Award, one of their Best Brief Awards, for that amicus
brief.
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Senator KYL. Well, congratulations. Incidentally, there has been
some question about the legal position taken in the Violence
Against Women Act litigation, which, I remind people, upheld your
point of view against the political desires of a lot of people, but at
least from a legal position obviously you are correct.

But did the legal position that you took in that case affect your
Ferso‘;lal views with respect to the need to protect women from vio-
ence?

Mr. PRYOR. Oh, absolutely not. My personal views, if anything,
run contrary to what I thought the proper legal argument was. I
have on many occasions worked hard with advocates in Alabama
to strengthen our laws, to add GHB, a dangerous date rape drug,
to the list of controlled substances in Alabama, to enact a State do-
mestic abuse law. I've worked with Penelope House out of Mobile,
Alabama, which is a shelter for battered women and children, and
promoted their work and helped them with their work.

I think the Violence Against Women Act is an important law. As
an Attorney General, as a member of the National Association of
Attorneys General, I have voted for resolutions urging Congress to
reauthorize the law. I think it’s important that you've provided re-
sources to help Federal and State prosecutors do their job. But I
did think that one provision of that law was unconstitutional. I so
argued in an amicus brief, and the Supreme Court agreed.

Senator KyL. Well, thank you. I guess on the first charge that
you filed amicus briefs on, you do stand guilty as charged. I would
like to see whether you are guilty of this second charge.

I am quoting exactly: “Pryor is also a frequent public speaker
whose speeches make clear that the ideological positions he has
taken in these cases are his own.” Meaning, I guess, you are not
a hypocrite, anyway. Is that true that you are a frequent public
speaker?

Mr. PRYOR. I am a frequent public speaker, Senator.

Senator KYL. And that the speeches you make are consistent
with your ideological positions?

Mr. PRYOR. I try to be honest in my speeches, Senator.

Senator KYL. Guilty as charged.

There is another one here. You actually believe in federalism. Is
that true?

Mr. PrRYOR. That is true.

Senator KYL. Can you defend that?

Mr. PRYOR. I believe I can. On many occasions when I have made
federalism-based arguments in the Supreme Court of the United
States, the Supreme Court has agreed with our argument because
I think it’s a central feature of our Constitution to balance the
power of the Federal and State governments.

Senator KYL. Maybe some folks need to go back and look at the
Constitution and see whether that defense is an appropriate de-
fense.

Let me ask one more, and I am quoting again: “He personally
has been involved in key Supreme Court cases that, by narrow five-
to-four majorities, have restricted the ability of Congress to protect
Americans’ rights against discrimination and injury based upon
disability, race, and age.” Meaning, in other words, that you were
involved in cases where your position was accepted by the Court
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as correct by five-to-four majorities that had the effect in their
opinion of doing these things. Is it true that you have been involved
in Supreme Court cases that you have won?

Mr. PRYOR. Yes, it is true. On several occasions.

Senator KYL. Well, I guess you stand guilty as charged. We will
have to take that into consideration.

Let me close with one other thing. There have been a lot of let-
ters filed on your behalf, one that struck my interest from Hon.
Sue Bell Cobb, Judge of Alabama Court of Criminal Appeals. Here
is part of what she wrote in January of this year: “I write, not only
as the only statewide Democrat to be elected in 2000, not only as
a member of the Court which reviews the greatest portion of Gen-
eral Pryor’s work, but also as a child advocate who has labored
shoulder to shoulder with General Pryor in the political arena on
behalf of Alabama’s children. Bill Pryor is an outstanding Attorney
General and is one of the most righteous elected officials in this
State. He possesses two of the most important attributes of a judge:
unquestionable integrity and a strong internal moral compass. Bill
Pryor is exceedingly bright, a lawyer’s lawyer. He is as dedicated
to the rule of law as anyone I know. I have never known another
Attorney General who loved being the people’s lawyer more than
Bill Pryor. Though we may disagree on an issue, I am always con-
fident that the position is a product of complete intellectual hon-
esty. He loves the mental challenge presented by a complex case,
yet he never fails to remember that each case impacts people’s
lives.”

What I was curious about, what I found arresting by that, was
her reference to your work on behalf of children. And I would like
to ask you to expand on that, if you could a bit.

Mr. PRYOR. Thank you, Senator. Judge Cobb and I have been
partners in a project known as Children First. She is the Chair of
the Children First Foundation in Alabama, and I have the privilege
of serving as the Vice Chair of that foundation.

And what we have worked to do in a nutshell over the last sev-
eral years is to devote more of our State’s resources to programs
to help at-risk children, whether it’s juvenile justice programs that
are proved to work, whether it’s alternative schools to remove trou-
bled youths from the regular school environment to help promote
a safer learning environment in the regular schools, but also to
give more intensive help to kids who are having difficulty in reg-
ular schools, children’s health insurance, just a number of issues.
And we have been partners in that enterprise.

We do not always agree. We sometimes have our political dif-
ferences. But we have worked in a bipartisan effort. It has been a
very successful one in Alabama. There are times when I have had
members of my own party disagree with the work that we were
doing, but I'm proud of the success that we have enjoyed with Chil-
dren First.

Senator KyL. Well, thank you, General Pryor. And just let me
say that not only, I think, have you demonstrated the intellectual
ability, the experience, and the temperament to be a fine judge, but
your candor, your willingness to confront a somewhat hostile dais
here, I think, is another indication of the fact that you will be a
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fine judge and that my colleagues ought to confirm the nomination
that President Bush has made.

Thank you.

Chairman HATcH. Thank you, Senator.

We will turn to the distinguished Democratic leader on the Com-
mittee, Senator Leahy.

Senator LEAHY. Thank you, Mr. Chairman.

Chairman HATCH. Senator, as I understand it, unless there is
someone else who wants to question. Okay. All right. Senator, go
ahead. I will tell you when we will reconvene as soon as you finish.

Senator LEAHY. Thank you, Mr. Chairman. To answer one of the
questions whether you speak out on a lot of things, I would assume
as the Attorney General in elective office that that would be only
natural. I can’t think of an Attorney General in the country who
wouldn’t. And there is no criticism of you for doing that.

We did, however—and Senator Kennedy raised your quote in the
Montgomery Advertiser, speaking about the electric chair and
whether it is an unconstitutional method of execution, you said,
“This issue should not be decided by nine octogenarian lawyers who
happen to sit on the U.S. Supreme Court.” And I understand these
questions—I mean, you seem to find it amusing. Did I misinterpret
the smile on your face during that time? I mean, do you think this
is an amusing description of the Supreme Court?

Mr. PRYOR. No, Senator. I said I thought it was inappropriate,
and the reason I thought it was inappropriate was the use of the
term “octogenarian.” I stand by my statement, however, that I
don’t think the Supreme Court of the United States should have
been the arbiter of the method of capital punishment in Alabama.
I don’t believe that that method of capital punishment violated the
Eighth Amendment. That’s the position we took in Federal courts.
But we have since changed that method of execution, and I helped
change it.

Senator LEAHY. Do you have any question, though, whether the
Supreme Court has the authority to decide that issue?

Mr. PRYOR. Of course not, Senator.

Senator LEAHY. Okay. You testified in July 2001 before this
Committee on the subject of appointed counsel in capital cases. In
your testimony, you quoted then professor, now Federal Judge Paul
Cassell for the proposition that, “The death penalty system in
America is the most accurate criminal sanction in the world.”

There have been about a dozen death row inmates that have
been exonerated and released. They found they had the wrong per-
son, some within days of their execution time. In Arizona, for ex-
ample, Ray Krone was released from prison after DNA testing
showed he did not commit the murder, the murder he had been
convicted for 10 years before. And the local prosecutor said that
Mr. Krone “deserves an apology from us, that’s for sure. A mistake
was made here. An injustice was done, and we’re sorry.”

Had he not been successful in getting hold of the DNA results,
he would have been executed. Interestingly enough, the DNA,
when they did get it, found that it pointed the finger at the person
who did commit the murder.

I look at well over a hundred in the past few years who outside
of the criminal justice system, either because of journalism stu-
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dents or others, were found not to be guilty of the crime they were
charged with. Do you still think that the death penalty system in
America is the most accurate criminal sanction in the world?

Mr. PrRYOR. I agree with Professor Cassell’s judgment that the
system of capital—

Senator LEAHY. What is your judgment? I mean, we have con-
firmed Professor Cassell. I actually voted for him. I disagree with
him on this particular point, but what is your judgment?

Mr. PRYOR. My judgment is that the system of capital punish-
ment has extraordinary safeguards, many safeguards to ensure
that we review every death sentence to ensure that, number one,
we're executing only the guilty; number two, that it’s free from dis-
crimination; and, number three, that it’s in cases of extreme and
heinous crimes.

There’s no question that that system catches errors. That’s what
the system is supposed to do.

Senator LEAHY. Do you think that there have been—do you think
there have never been people executed who were innocent?

Mr. PRYOR. I'm not aware of any case, since the death penalty
was reinstated after the Furman decision by the Supreme Court of
the United States in the late 1970’s, where an innocent person has
been executed. If someone has a case that they would like to
present to me, I would certainly review it objectively. But I'm not
aware of one.

My own experience tells me, though, with the—I think it’s now
14 executions that we have had in Alabama in my administration,
that all of those were cases of extreme crimes and evidence of over-
whelming guilt.

Senator LEAHY. I am not questioning the heinousness of some of
the crimes. I am questioning the fact that we have well, over 100
people, some of whom were found not by the criminal justice sys-
tem, not by the kind of checks and balances you are referring to,
either by somebody—I mean, in one case a group of college stu-
dents who had taken an elective course on journalism, and then got
heavily involved and found they had people on death row, some
within days of being executed, and they found them and found
gross mistakes, errors by the police, coverups within the criminal
justice system. Most of Alabama’s death row inmates were con-
victed and sentenced before 1999 when compensation of the ap-
pointed lawyers was capped at $1,000 per year. Do you really think
that you can get adequate representation in a capital case where
compensation is capped at $1,000?

Mr. PRYOR. I am proud that our State increased the compensa-
tion—

Senator LEAHY. I am talking about before 1999.

Mr. PRYOR. Because I don’t think that compensation was ade-
quate, Senator. Does that mean, though, that the criminal defense
lawyers who took on the responsibility by court appointment to
zealously represent a capital defendant did an ineffective job? No,
not at all.

Senator LEAHY. So you are convinced that all those cases, many
awaiting execution now, where it was capped at $1,000, that in
every single one of those cases there was effective representation?
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Mr. PRYOR. No, Senator. There were certainly cases, and we have
procedures available in the courts to determine those cases, where
there was ineffective assistance of counsel, and there have been
findings by courts that there were, in fact, instances of ineffective
assistance of counsel.

My point was only that it would be wrong to paint with a broad
brush and assume that because our compensation was inad-
equate—and I concede it was inadequate. I'm proud the State in-
creased it. But it would be wrong to paint with a broad brush and
say that all those criminal defense lawyers who were doing their
duty to the bar and to the court and to the community in providing
zealous representation—

Senator LEAHY. General Pryor, that—

Mr. PRYOR. —were ineffective.

Senator LEAHY. —is not my statement. That is yours. That is not
mine. I will accept your answers as you give them, and I won’t
characterize them differently than you do, and don’t
mischaracterize my questions. The fact is that you—I believe you
have—you raise a real red flag when you have any State that caps
defense lawyers at that amount. And the idea that always the bar
will come through, and in another State near you the State Su-
preme Court said that when they had a lawyer who slept through
much of the capital case, they said, well, the Constitution requires
you to have counsel, it doesn’t say it requires them to be awake.

I think the fact of the matter is that at the very least a warning
sign should go up. At the very least, contrary to some of the feel-
ings that you expressed back in 2001, at the very least we ought
to be having strongly competent counsel for the defense, just as I
feel we should have very competent prosecutors. I was a prosecutor
for 8 years. I feel very strongly that way. I prosecuted a lot of mur-
der cases. But I also know what can happen if you don’t have good
people on both sides.

I am looking at some of the amicus briefs. We have discussed
some of them that you have filed as an example perhaps of your
judgment. You were the only Attorney General out of all the States
to file an amicus brief opposing the Federal Government in the
case involving the Violence Against Women Act that allowed vic-
tims of gender-motivated violent to sue their attackers in Federal
court. You have spoken many times with pride about your involve-
ment and your lone opposition in this case. Incidentally, 36 other
States took the other position.

Under your leadership, Alabama was the only State to submit an
amicus brief in the case of Solid Waste Authority of Northern Cook
County v. U.S. You argued the Federal Government did not have
authority under the Constitution’s Commerce Clause to prevent de-
struction of waters and wetlands that serve as critical habitat for
migratory birds. I heard from a lot of hunters in my State on that.

And while you were Attorney General, Alabama was the only
State to file an amicus brief in the famous case Bush v. Gore. Even
conservative Republican Attorneys General were not willing to do
that.

I only raise this because we expect circuit court judges to be able
to reach consensus with their colleagues as much as possible. Obvi-
ously in these cases you were unique among your fellow Attorneys
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General, and I will concede, of course, that you represent only the
State of Alabama, and you only have to answer to the State of Ala-
bama, not the other 49 Attorneys General. But do you feel that you
may be giving a signal that you might not be collegial enough to
be on the court?

Mr. PrRYOR. No, not at all, Senator. You’ve raised several points.
I'd like to address as many of them as I can, as I can recall.

Senator LEAHY. Sure.

Mr. PRYOR. First of all, in both the Swank case, the migratory
bird rule or Clean Water Act case, and in the Violence Against
Women Act case, it’s true I was the only State Attorney General
who offered that perspective, but it was the perspective that the
Supreme Court ultimately sustained.

There have been many other instances, though, where, as a State
Attorney General, I have filed amicus briefs that many States have
joined. In fact, my office has previously received the Best Brief
Award from the National Association of Attorneys General because
of our Supreme Court work, the first time that our office has ever
received that, and tomorrow we’ll receive another one of those
awards for an amicus brief that we wrote.

Now, I think it’s a misunderstanding, though, to say that I was
the only State Attorney General to file an amicus brief in Bush v.
Gore. There were at least a dozen Democratic Attorneys General
who filed an amicus brief in Bush I. There were three Republican
Attorneys General who filed an amicus brief in Bush I. And I filed
one separately. I filed one because Alabama had a case that I per-
sonally handled called Roe v. Alabama that was a part of the legal
argument that was being made by the two sides, and I wanted to
offer my perspective about that case, and that’s where our argu-
ment was principally focused. It was an equal protection and due
process argument, and we offered it again in Bush II, which had
a less than 24-hour deadline for filing an amicus brief. I don’t know
how many of my colleagues tried to meet that deadline. But it is
untrue that other Attorneys General did not file amicus briefs in
that case. There were several of them who did.

Senator LEAHY. Unfortunately, my time is up. I will follow up on
that particular point, as you can imagine, with follow-up questions.
I would ask you just one last question, if I might, Mr. Chairman,
and my others will be in writing.

You have been criticized because of your personal views and your
political philosophy, which are always open to question for any one
of us, except that no matter what your personal views, no matter
what your political philosophy is, you are expected to be a fair and
impartial Federal judge if you are confirmed.

What assurances can you give us that you would be that fair and
impartial judge that people coming into your courtroom wouldn’t
look at you and say, well, I am the wrong political party or I am
the wrong political philosophy so I am not going to be treated fair-
ly? What assurances would you give?

Mr. PrYOR. I would urge them first to look at my record as a
State Attorney General. Of course, eventually I would hope that
they could look at my record as a judge and see my decisionmaking
and see my fairness and impartiality, but look before that at my
record as a State Attorney General. When you raise issues of poli-
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tics, I have prosecuted Republicans. I have prosecuted the former
director of the department—

Senator LEAHY. So have 1.

[Laughter.]

Senator LEAHY. I have also prosecuted Democrats, I must say.

Mr. PRYOR. Me, too, and that’s my responsibility as Attorney
General. I have sided with Democratic interests several time in leg-
islative redistricting cases because I thought their argument was
the right legal argument. I prosecuted the former director of the
State Department of Transportation in the Governor—in the ad-
ministration of the Governor who appointed me and convicted him.
I have prosecuted Republicans for voter fraud, for trying to rig elec-
tions.

I would urge people to look at my record. My record is one that,
whatever my political philosophy might be on the one hand, when
it comes to my record as Attorney General and making tough deci-
sions I strive to follow the law. And I would urge people to show
otherwise. I believe that my record shows that I strive to follow the
law.

Senator LEAHY. Thank you, Mr. Pryor.

Thank you, Mr. Chairman.

Chairman HATCH. Thank you, Senator Leahy.

We are just about through for this morning, now afternoon hear-
ing, but let me just clarify a few things, if I can, before we finally
wind up.

Isn’t it true that although you are clearly pro-life—and you have
made that clear—you directed prosecutors to enforce—

Senator LEAHY. Mr. Chairman, I just want to correct one thing.
I moved Paul Cassell through while I was chairman, but I did vote
against him on the floor. I had that error. I didn’t want to—I had
forgotten. I knew that—I resisted the urging of many to hold him
bottled up in committee. I brought him out on the floor so he could
have a vote.

Chairman HATCH. You did, and we appreciated that.

Let me go back again to this question because I think we need
to clarify a few things before we break for lunch. It is true that you
are strongly pro-life. That is apparent. So am I. You directed pros-
ecutors to enforce the State partial-birth abortion ban only to the
extent permitted by the Supreme Court. Is that right?

Mr. PrYOR. That was what I strived to do.

Chairman HATCH. Even though you had people pushing you to
go farther.

Mr. PRYOR. Absolutely.

Chairman HATCH. To try and expand that law beyond what the
Supreme Court had said.

Mr. PRYOR. Absolutely.

Chairman HATCH. So you went along with the Supreme Court,
which is the law of the land.

Mr. PRYOR. Yes.

Chairman HATCH. Even though you might have believed other-
wise.

Mr. PRYOR. Absolutely.

Chairman HATCH. Even though you did believe otherwise.
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Isn’t it true that even though you have been critical of Section
5 of the Voting Rights Act, you defended majority-minority voting
districts created under the Act all the way to the Supreme Court,
which sided with you? Isn’t that right?

Mr. PRYOR. Absolutely, Senator.

Chairman HATCH. In other words, even though you disagreed
with it, you defended them, and you defended the rulings that you
disagreed with all the way to the Supreme Court, and the Supreme
Court found you were right.

Mr. PRYOR. Yes.

Chairman HATCH. Isn’t it true that although you filed a brief in
Lawrence v. Texas, you relied on the language of Justice White of
the United States Supreme Court in Bowers v. Hardwick, right?

Mr. PRYOR. Absolutely.

Chairman HATCH. So you were following the law of the land.

Mr. PRYOR. Absolutely.

Chairman HATCH. The law as determined by the Supreme Court
of the United States of America.

Isn’t it also true that although you defended the display of the
Ten Commandments in the Alabama Supreme Court and student-
led prayer, you did so only to the extent permitted by precedent
and on much narrower grounds than that suggested by the Gov-
ernor who appointed you?

Mr. PRYOR. Absolutely.

Chairman HATCH. And you were right.

Mr. PRYOR. Yes.

Chairman HATCH. You were found to be correct by the courts.

Mr. PRYOR. Yes.

Chairman HATCH. Well, isn’t it true also that although you filed
briefs in the Garret and Kimmel cases as well as the Morrison case,
the cases involving the Americans With Disabilities Act, et cetera,
those briefs challenged only small portions of the Americans With
Disabilities Act, the ADEA, and VAWA, or the Violence Against
Women Act? You filed briefs in those cases, but who did the Su-
preme Court agree with?

Mr. PRYOR. They agreed with our arguments every time.

Chairman HATCH. They agreed with you. So all these criticisms
that seem to be criticisms and arguments against you are argu-
ments against decisions by the Supreme Court. I wonder who is
outside the mainstream. It certainly isn’t you. That is a shibboleth
that is used around here far too often.

Now, let me just go a little bit further here. On the death pen-
alty, is it not true that you strongly support increasing payments
for appointed counsel up to $15,000 in capital cases?

Mr. PrYOR. I do.

Chairman HATCH. Per case.

Mr. PRYOR. In the first stage of appeals, and I've been unsuccess-
ful in that urging, but it is something I still urge.

Chairman HATCH. And it is something you think would be a step
in the right direction?

Mr. PRYOR. Yes.

Chairman HATCH. Now, just for the record, what is your religious
affiliation?

Mr. PRYOR. 'm a Roman Catholic.
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Chairman HATCH. Are you active in your church?

Mr. PrRYOR. I am.

Chairman HATCH. You are a practicing Roman Catholic.

Mr. PRYOR. I am.

Chairman HATCH. You believe in your religion.

Mr. PrYOR. I do.

Chairman HATCH. I commend you for that. But I would like to
ask you just a few questions to follow up on Senator Durbin’s con-
cerns that your strong statements about Christianity indicate some
sort of insensitivity towards religious minorities. I would like to say
something very important that debunks that allegation. As Attor-
ney General you have been a tireless defender of religious liberties
and freedoms for people of all faiths, have you not?

Mr. PRYOR. Yes.

Chairman HATCH. Now, as you mentioned in response to Senator
Durbin, you worked tirelessly to promote the passage of the Ala-
bama Religious Freedom Amendment to the Alabama Constitution,
which requires the government to show, quote, “a compelling inter-
est,” unquote, in other words, a higher standard, before it imposes
religious restrictions, and the restriction has to be, quote, “the least
burdensome,” unquote, possible. And that applies to people of all
faiths, does it not?

Mr. PRYOR. It does, Senator.

Chairman HATCH. And you were advocating for that?

Mr. PRYOR. Yes.

Chairman HATCH. As a committed Catholic.

Mr. PRYOR. Yes.

Chairman HATcCH. For everybody, regardless of religious belief.

Mr. PRYOR. Absolutely.

Chairman HATCH. Now, I would like to submit for the record a
letter written by an active member of the Birmingham Jewish com-
munity, Herc Levine, who writes that Attorney General Pryor—
quote, “That Attorney General Pryor has”—I've got the quote right,
who writes that you have his support, quote, and here is what he
says, “and the support of many in the Alabama Jewish community
because of his personal integrity and commitment to ensure that
all of our citizens are treated fairly and receive equal justice under
the law. He has been a true friend to the Alabama Jewish commu-
nity on many important issues,” unquote. Are you aware of that
letter?

Mr. PrRYOR. I am.

Chairman HATCH. I want to say something else that is equally
important. You have been honored for protecting the religious lib-
erties of incarcerated prisoners, have you not?

Mr. PrYOR. I have.

Chairman HATCH. Many states have considered exempting pris-
oners from religious freedom protection, but not you.

Mr. PrRYOR. No. I demanded otherwise.

Chairman HATCH. You successfully prevented the Alabama Reli-
gious Freedom Act from including a prison exemption; is that cor-
rect?

Mr. PRYOR. Absolutely.

Chairman HATCH. You fought for that?

Mr. Pryor. I did.



106

Chairman HATCH. Now, in recognition of your efforts, if I have
it correctly, you were honored with the 1999 Guardian of Religious
Freedom Award by the Prison Fellowship Ministries, the Justice
Fellowship and the Neighbors Who Care, right?

Mr. PRYOR. That’s correct, Mr. Chairman.

Chairman HATCH. I think, you know, it is easy to take somebody
who has been in politics as long as you have, and pick statements
out of literally thousands of paragraphs and writings and records
and briefs that maybe you have not even written, as has been indi-
cated here, and pick out isolated paragraphs with which you think
you can disagree or you could make a fuss over, and then try to
undermine a person’s credibility. Here we have a religious person
who is very up front about his religious beliefs and his personal
views, but who in every case that I can see—and I have really gone
through this with pretty much of a fine-tooth comb—has followed
the law regardless of his personal, deeply felt, strongly felt reli-
gious beliefs. And in virtually every case except a few that you lost,
you won. The Court sustained your positions. And yet almost every
point that has been made, or at least attempted to be made against
you here today, has been a point made in areas where you have
won, where your point of view was agreed to. I think that is a fair
statement, and I have seen what they tried to do to you when your
nomination came up here. I am not talking about people on this
Committee. I am talking about the outside groups who do not seem
to care how outrageous their smears are. I thought Senator Kyl did
a very good job of showing how really ridiculous it gets around
here.

I think it is also ridiculous to make such a fuss against people
just because you disagree with them, and try to paint them as out-
side of the mainstream of American jurisprudence, especially some-
body like you who wins all these cases, and whose point of view
has been sustained by the Supreme Court time after time after
time. We may not like that from time to time, but who are we? It
seems to me we are outside the mainstream if we start trying to
make a fuss about some of the things that Supreme Court has
done. Now, we can differ with them just like you have. You have
differed with Justice Souter in a number of ways. That does not
mean that you hate the guy or that you do not think he has a re-
deeming quality or that you do not think he should be sitting on
the Supreme Court, and maybe you have used some language that
you wish in retrospect, sitting there, you had not used. You have
said that in that one quote that it was a, quote, “feeble attempt,”
if I recall it correctly, to be humorous. Did the people laugh who
were there?

Mr. PrRYOR. In that mixed audience, mostly conservative, yes,
there were a fair number of laughs.

Chairman HaTcH. Well, I just would suggest from hereon in, as
we make you judge, you should probably be very careful about criti-
cizing Justice Souter, how is that?

[Laughter.]

Chairman HATCH. Or any other Supreme Court Justice for that
matter, although it is very legitimate for lawyers, and especially
Attorneys General, and especially lawyers on this Committee, to
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find fault with Supreme Court decisions, and to wish that they
were otherwise.

Now, you have wished that Roe v. Wade were otherwise. But you
have sustained Roe v. Wade in your job as an Attorney General
which is a much more political job than being a Circuit Court of
Appeals Judge. You have done what is right, regardless of your
personal views that are deeply held. Look, I wish we could find
more people like you to be on the Federal bench. We would be a
lot better off in this country, and I have to say, I think we are find-
ing a lot of good people, just like you or similar to you or similar
to great Democrats and Republicans of the past who have distin-
guished themselves once they became judges. And I can name great
Democrat judges and I can name great Republican judges, and I
can name lousy Democrat judges and lousy Republican judges, who
really have not distinguished themselves.

One thing we do as lawyers, we do criticize each other, and that
is not unhealthy. That is a good thing. But I wanted to get some
of those things across, that some of the things that some have criti-
cized you for were the mainstream.

Senator LEAHY. Mr. Chairman, before we go to the next person,
I just want to make, if I could, a couple quick points.

Senator SPECTER. Mr. Chairman, I would very much like to go
to the next person.

Senator LEAHY. I would like, Mr. Chairman—

Chairman HATcH. I will go to the Senator.

Senator LEAHY. Thank you. Mr. Chairman, I—

Senator SPECTER. Mr. Chairman, are we rotating here?

Chairman HATCH. Yes, but we are going to go to Senator Leahy
for whatever comment he wants to make.

Senator LEAHY. Just went from a Republican to a Democrat now
you see, that is rotation.

I am not going to ask questions, but just to note two things. One,
you were asked about your religion. In 29 years in the Senate and
thousands of nominations hearing in all the different committees I
sit on, I never asked a nominee what his or her religion was be-
cause I think that that is irrelevant to our consideration. And I
would hope, I would hope that that is not going to become a ques-
tion that nominees are going to be asked because we should be,
just so as we are supposed to be color blind, we should be religious
blind, as far as that is somebody’s personal choice, and has nothing
to do with their qualifications. And I would hope that that would
not become a question.

Also in looking over the transcripts, so there could be no question
in your mind, when I spoke about Bush v. Gore, obviously I was
speaking about the final decision, the decisive one.

Thank you, Mr. Chairman.

Chairman HATCH. Well, let me just make it clear, I do not usu-
ally ask that question either, but lately we have been finding situa-
tions where some of the questions that come up clearly go to that
issue. And I just wanted to make it very clear that he is a very
strong Catholic who believes in what he is doing, but yet has abid-
ed by the law, and that is a very important point because some of
the criticisms have been hitting below the belt, frankly.

Senator Specter?
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Senator SPECTER. Thank you, Mr. Chairman. I withdraw my ob-
jection to Senator Leahy’s latest intervention because I want to as-
sociate myself with his remarks. I do not believe that religion
ought to be a question either. If you have been attacked for being
a Catholic, that is one thing. Have you been attacked for being a
Catholic?

Mr. PRYOR. In my life, Senator?

Senator SPECTER. No, in connection with this judicial proceeding?
I would hate to go back over my life to answer that question with
my religious background.

Mr. PRYOR. I wouldn’t want to characterize anyone as having—

Chairman HATCH. Well, I interpreted it that way.

Senator SPECTER. If I may proceed, Mr. Chairman?

Chairman HATCH. Sure.

Senator SPECTER. In the absence of an attack, if there is an at-
tack, it is a different matter. Then you have to defend yourself and
it becomes a relevant issue if it is an attack, but I would hope that
this Committee would not inquire into anybody’s religion. There
are enough questions to inquire into and enough substantive mat-
ters that that ought to be out of bounds. So I want to associate my-
self with what Senator Leahy said.

The Chairman has asked about whether you have made some
comments which you now consider intemperate, and I regret that
I could not be here earlier today, but as you know, we have many
conflicting schedules. But I note the comment you made after
Planned Parenthood v. Casey, where you were quoted as saying—
first I would ask you if this quote is accurate. I have seen a quote
or two not accurate. “In the 1992 case of Planned Parenthood v.
Casey the Court preserved the worst abomination of constitutional
law in our history,” close quote. Is that an accurate quotation of
yours?

Mr. PRYOR. Yes.

Senator SPECTER. Is that one which would fall into the category
tha(ti ?Senator Hatch has commented on, you wish you had not
made?

Mr. PRYOR. No, I stand by that comment.

Senator SPECTER. Why do you consider it an abomination, Attor-
ney General Pryor?

Mr. PrYOR. Well, I believe that not only is the case unsupported
by the text and structure of the Constitution, but it had led to a
morally wrong result. It has led to the slaughter of millions of inno-
cent unborn children. That’s my personal belief.

Senator SPECTER. With that personal belief, Attorney General
Pryor, what assurances can you give to the many who are raising
a question as to whether when you characterized it an abomination
and slaughter, that you can follow a decision of the United States
Supreme Court, which you consider an abomination and having led
to slaughter?

Mr. PRYOR. I would invite anyone to look at my record as Attor-
ney General, where I've done just that. We had a partial birth
abortion law in our State that was challenged by abortion clinics
in Alabama in 1997. It could have been interpreted broadly or it
could have been interpreted narrowly. I ordered the district attor-
neys of Alabama to give it its narrowest construction because that
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was based on my reading of Roe and Casey. I ordered the district
attorneys to apply that law only to post-viable fetuses. I could have
read it easily more broadly. The Governor who appointed me was
Governor at the time and a party to the lawsuit, disagreed with me
and openly criticized me. A pro-life activist in Alabama criticized
me. But I did it because I thought that was the right legal decision.
I still had an obligation to defend Alabama law. This was a re-
cently-passed Alabama law. When the Supreme Court of the
United States later of course struck down this kind of partial birth
abortion law, we conceded immediately in district court that the de-
cision was binding, but until then I was making the narrowest ar-
gument I could make, trying to be faithful to the Supreme Court’s
precedent, while also being faithful to my role as Attorney General
and my oath of office to defend a law recently passed by the legisla-
ture.

Senator SPECTER. When you talk about post-viability and you
have the categorization of partial birth or late-term abortion, is not
that statute necessarily directed toward post-viability?

Mr. PrRYOR. That was one of the main arguments I made in con-
struing it, but if you look at the actual language—

Senator SPECTER. Well, I asked you that question as to whether
there was a basis for construing it to the contrary. When you talk
about partial birth abortion, we are talking about an event in the
birth canal which is definitely post-viability. When you talk about
late-term abortion, we are also talking about post-viability. So
aside from having some people who will raise a question about any-
thing, whether there is a question to be raised or not, was it not
reasonably plain on the face of the statute that they were talking
about post-viability?

Mr. PRYOR. No, I don’t think anyone would contend that. In fact,
the abortion clinics argued that that was not how you could inter-
pret the law, and that my instructions to the district attorneys,
while helpful in narrowing the construction of the law, gave them
no real benefit because I could withdraw it at any time. That was
the argument they made. They made the argument that you could
easily broadly construe the law to apply pre-viability, so, no. There
was a legitimate issue there.

There was also a law passed by the legislature in the same ses-
sion that was a post-viability law itself. So you had a partial birth
law and a post-viability law, and when you read the text of the par-
tial birth law, that was not so clear, Senator.

Senator SPECTER. In Casey v. Planned Parenthood that was an
opinion, plurality, written by Justice O’Connor, a strong pro-life
Justice, Justice Anthony Kennedy, a strong pro-life Justice, and
also Justice Souter. Now, some might raise a question as to Justice
O’Connor’s instincts being a little more concerned with the wom-
an’s point of view, but in Justice Anthony Kennedy, you have a
Justice of impeccable pro-life credentials, a man whom I voted to
confirm, as I did Justice O’Connor, and Justice Souter, and for that
matter, Justice Rehnquist, and Scalia, and Justice Clarence Thom-
as.

What do you find in the writings of that plurality opinion, noting
the presence of Justice O’Connor and especially the presence of
Justice Anthony Kennedy, to be an abomination?
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Mr. PRYOR. Well, they preserved Roe and they were following Roe
and I considered Roe to be the abomination because it involves
abortion, involves, from my perspective, the killing of innocent, un-
born children.

Senator SPECTER. Well, let’s move on then. On the Civil Rights
Act, you have objected to Section 5 of the Act and have urged its
repeal. Why have you taken that position, Attorney General Pryor?

Mr. PRYOR. I believe the Voting Rights Act is an important and
necessary law in American history, and Section 5 was vitally need-
ed in 1965 and for many years thereafter. It has now been almost
40 years afterwards. And what we routinely see in Alabama and
in other states, is that when we want to change a polling place
from say a firehouse on one side of the street to a schoolhouse on
the other side of the street, we have to submit that to either the
Department of Justice or Federal District Court in D.C. to obtain
permission. They are routinely now granted, but if we miss any
identification of what change in law was precisely made in the
preclearance process, there’s a “gotcha” game that is played by law-
yers representing white voters, Republican voters, and others for
their own political opportunity that has nothing to do with pro-
tecting the voting rights of minorities. That’s what I've seen in my
own capacity as Attorney General.

Senator SPECTER. Are there any other provisions of the Voting
Rights Act which you would like to see repealed?

Mr. PRYOR. No. I think that Congress—

Senator SPECTER. The rest of it has been in existence for 40
years too. Is any of it outmoded beyond Section 5 which you have
already testified about?

Mr. PRYOR. No. In fact, Section 2, the core provision, which ap-
plies to every jurisdiction in the United States, and prohibits dilu-
tion of minority voting strength, I have actively enforced, as I have
Section 5. As Attorney General my record has been one of enforcing
the Voting Rights Act, and I very sincerely believe in those protec-
tions and the importance of the Act, including the importance of
Section 5 of the Act for the time of its enactment and for many
years afterwards. And there may be, if Congress reviews it very
carefully, even consistent with my perspective, a need for continued
vitality of aspects of Section 5.

Senator SPECTER. I see I have 12 seconds left on the clock, so I
will start another line here if I may. That relates to the decision
on the Age Discrimination Act and the move by the United States
Supreme Court on States’ rights, overruling the Lopez case, which
stood for 60 years under the commerce clause, and now an inter-
pretation of the 14th Amendment and legislation under Article 5
of the 14th Amendment, very difficult to find a line of discernment.

In the most recent case there was a shift in position with Chief
Justice Rehnquist voting to uphold the Family Leave Act. Do you
agree with that most recent Supreme Court decision?

Mr. PRYOR. I filed an amicus brief on the other side, on the side
that was the losing side in that case, Senator. It was obviously a
very close case, and if you look at whether the Act was designed
to prohibit gender discrimination, as the Court found, then
Congress’s authority was much more likely to be sustained. If on
the other hand you argued, as I and several State Attorneys Gen-
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eral did, that it was more of an employee benefit offered to all
without regard to gender discrimination, then it was much less
likely to prevail. Our argument did not prevail, and I respect the
decision of the Supreme Court.

Senator SPECTER. Do you agree with it?

Mr. PRYOR. We made the argument on the opposite side. I did
not have the opportunity to go through what the Supreme Court
Justices did and read everything in the record and all the briefs.
I think it was a very—that was a very close case.

Senator SPECTER. Do you agree with it?

Mr. PrRYOR. I don’t know whether I do or not without going
through that process, Senator.

Senator SPECTER. “I don’t know” is an answer.

Mr. PRYOR. Okay. I’'m sorry.

Senator SPECTER. In looking at your involvement with the Age
Discrimination in Employment Act matter and the Americans With
Disabilities where you were very active on both those cases, and
you now have the family leave case, and if you try to discern a ra-
tional line on what the Supreme Court is going to do, I think it is
virtually incomprehensible, I think it is incomprehensible as to
whether there is a sufficient record by the Supreme Court to sat-
isfy the Supreme Court. The Court has come to the position on so
many Congressional enactments that they haven’t been thought
through. And it is a matter of grave concern to me, and you talk
about judicial activism, which we frequently do, as to the lack of
deference that the Supreme Court gives to Congress.

The whole point is that we are supposed to make the laws, and
they are supposed to interpret them. But they have some line of
delineation as to whether there is a sufficient record, and really it
boils down to whether it has been thought through by the Con-
gress.

And then I always raise the question as to whether it has been
thought through by the Court. These decisions are five-to-four; the
most recent one was six-to-three. Could you articulate a standard
for trying to decide this complex area? And I ask you that because
so many people are concerned about—Attorney General Pryor, you
are obviously a man with a very distinguished record, magna cum
laude undergrad and magna cum laude in law school, and you are
a very articulate witness. You have had a very distinguished ca-
reer, and what arises as a point of concern is that when these ques-
tions come up and they are so very, very close, whether your own
philosophical orientation will steer you one way as opposed to an-
other.

So could you give us a statement as to the prevailing principles
on these decisions which go both ways and have a very hard time
to see if somebody could find a clear path as to what the standard
is?

Mr. PRYOR. I will do my best, Senator. I will do so noting that
in some of the cases I have made the arguments that were pre-
vailing arguments, but in some, like Hibbs, the Family Medical
Leave Act case, I was on the losing side. So I may not be the best—

Senator SPECTER. Well, you might be wrong. You haven’t told us
if you disagree with the Court yet.
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Mr. PrYOR. Well, it may be that I might not be the best judge
of how do you delineate it. It was our prediction—

Senator SPECTER. You are the only one we have—

Mr. PRYOR. Fair enough. From my understanding, though, of the
case law, when the Supreme Court looks at the Congressional exer-
cise of its power under Section 5, its remedial power, its power to
enforce the guarantees of the 14th Amendment and ensure that
when violated, that those violations are corrected, that when they
look at the pattern of State conduct, they want to see whether Con-
gress has compiled a record of unconstitutional activity by the
States. Congress is owed more deference when the form of discrimi-
nation involved is, for example, racial discrimination, which is sub-
ject to the highest level of scrutiny, strict scrutiny, and Congress
is given less deference in an area that is subject to rational basis
scrutiny, as in the case of age discrimination or disability discrimi-
nation.

Senator SPECTER. Where is Congress given no deference?

Mr. PRYOR. Pardon me?

Senator SPECTER. And where is Congress given no deference?

Mr. PRYOR. I don’t know that it’s ever anywhere given no def-
erence.

Senator SPECTER. I read a great many of the decisions that way.

Mr. PrRYOR. Well, that’s my best perspective of where the Court
is coming from, Senator.

Senator SPECTER. Okay. Thank you very much, Attorney General
Pryor.

Thank you, Mr. Chairman.

Chairman HATcH. Thank you, Senator Specter.

Here is what we are going to do. We are going to recess until 3
o’clock. The reason is some of the Senators have some additional
questions of you. And at 3 o’clock we are going to—let me just see
here.

At 3 o'clock we are going to give you a little extra time here. We
are going to proceed with Diane Stuart, which shouldn’t take a long
time. Diane has sat here all day, and she is, of course, to be the
Director of the Violence Against Women Office, and that is at the
Department of Justice. So what we will do is we will proceed with
her, and I think you should be back here somewhere shortly after
3 o’clock. And then we will resume with you, hopefully for not too
long a time after that, and go through these questions.

Now, I want to make this clear because I am really upset with
some of the things that have gone on in this Committee over the
ensuing months. It is not the Committee’s usual proceeding to ask
a nominee about his or her religious beliefs. And I agree with that
position and with both Senator Leahy and Senator Specter. But
perhaps Senators Leahy and Specter were not here when you were
asked whether, in light of your statements about Christianity, you
could be fair to religious minorities. You have also been asked ex-
tensively about your personal beliefs with regard to Roe v. Wade,
which almost everybody for a circuit court judgeship is asked—in
fact, everybody is because that seems to be the be-all, end-all issue
to some people in this Committee.
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But, of course, being asked those questions, as I understand it,
that stems from your pro-life beliefs, which in turn are rooted in
your religious beliefs.

Senator LEAHY. Well, Mr. Chairman, one more time—

Chairman HATCH. Let me just—

Senator LEAHY. —I must object if we are going to go into people’s
religious beliefs.

Chairman HATCH. Let me just finish with my remarks and you
can say whatever you want to. So though it is unusual to ask about
a nominee’s religion, I think it is in this case because—it perhaps
should have been raised in some prior cases as well with what has
gone on in this Committee.

In this case, General Pryor’s religious beliefs have been put
squarely at issue, and if not directly, indirectly. But I think di-
rectly. So that is the reason why I raise it. I don’t intend to raise
it again, but the fact of the matter is that I just wanted to make
sure that that is clear why I did that. And I don’t intend to do it
in the future, but I sure hope we can get off some of the approaches
that the outside groups are encouraging us to do up here. And we
can be more fair to people who do have deeply held religious beliefs
regardless of religion.

And the point I am making with you is that your whole career
has been spent making sure that there is religious freedom and re-
spect for religious beliefs throughout your career, and I just wanted
to make that point. Would you disagree with that?

Mr. PrRYOR. I appreciate the Senator’s perspective very much.

Chairman HATCH. Thank you.

With that, we will recess—

Senator LEAHY. Mr. Chairman, you said I could respond.

Chairman HATCH. Sure, go ahead.

Senator LEAHY. Mr. Chairman, I have to disagree with you, and
you are my friend. I think it is inappropriate if we start raising
what a candidate’s religion is. Going into their philosophy beliefs,
that is fine. But to somehow jump from there to what their religion
is and, thus, what their philosophy is I think is very, very dan-
gerous.

Chairman HATCH. I agree.

Senator LEAHY. I think if we start down that track, we are going
to all regret it.

Now, sometimes in the political arena a person’s religion has
been attacked in an elective office. I know when the Chairman, my
good friend’s religion was attacked, I took to the Senate floor to de-
fend him. In the political context I have had my religion attacked
by some members on the other side of the aisle, and I assume
someday one of them will defend me. But I do not think it is an
appropriate question to ask a nominee.

I admire people who hold deeply religious views, whatever they
might be, but I really strongly believe in the First Amendment and
feel that that should be their belief or their family’s belief. I admire
them for it, but I don’t think it should be part of the questions that
we ask. I really don’t. I think that we could run into a very difficult
thing if we started doing that. I think it would be a terrible, ter-
rible precedent to start.
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Chairman HATCH. Then let’s get the outside groups to stop doing
that.

We will recess until 3 o’clock.

[Whereupon, at 1:32 p.m., the Committee was adjourned, to re-
convene at 3:00 p.m., this same day.]

AFTERNOON SESSION [3:03 p.m.]

Chairman HATCH. Let me call the Committee to order, and I
would like to start by welcoming Ms. Stuart before the Committee.
Diane is an old friend of mine, and I want to congratulate her for
being nominated by President Bush.

It is a true pleasure to have Ms. Stuart before the Committee.
Her impressive background, dedication to the issue of domestic vio-
lence and violence against women as well as her past Government
service make me very confident that she will be a great asset to
the Department of Justice, to this Committee, and to the American
people, above all to women.

On a personal note, I want to express on behalf of myself and
the Committee my sympathy to you, Diane, for the tragic loss of
your grandson. I want you to know that my thoughts and prayers
are with you and have been with you and your family as you cope
with this terrible loss.

Let me turn to your nomination. Since it was created in 1994,
the Office on Violence Against Women has played a vital role in
protecting our children and women from the tragedy of violence
and abuse. I have been and will continue to be a strong supporter
of the office, along with my colleagues Senator Biden, Senator
Leahy, Senator Specter, Senator Schumer, and others on this Com-
mittee.

Since 2001, Diane Stuart has demonstrated her ability to lead
this important office to bring new energy and focus to its many
missions and to continue to help our Nation’s women and children
who fall victim to abuse and violence.

Ms. Stuart is a dedicated public servant who has a longstanding
record of accomplishment in promoting programs and policies to
protect women from violence. Anyone who knows Diane Stuart also
knows that her public service and commitment to this area began
long before 2001, when she assumed the position of Director of the
Violence Against Women Act Office.

From 1989 to 1994, Ms. Stuart served as the executive director
of the Citizens Against Physical and Sexual Abuse from Logan,
Utah, where she was responsible for a 20-bed shelter for victims of
domestic violence and in addition was responsible for a rape crisis
center.

From 1994 to 1996, Ms. Stuart was a victim advocate specialist
for the State of Utah in Salt Lake City. From 1996 to 2001, she
served as the State of Utah’s coordinator for the Governor’s Cabi-
net Council on Domestic Violence.

Finally, from 1995 to 2001, she served as a member and later be-
came spokesperson for the National Advisory Council on Violence
Against Women.

That was such an impressive background at both the State and
Federal level, I am confident that Diane Stuart is the right person
for this critical post at the Justice Department, and I am really
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hopeful that the Committee and the Senate as a whole will move
quickly to confirm her, and I expect them to do so.

So, Diane, maybe you can stand and we will swear you in. Would
you raise your right hand? Do you affirm that the testimony you
are about to give before the Committee is the truth, the whole
truth, and nothing but the truth, so help you God?

Ms. STUART. Yes.

Chairman HATCH. Thank you. Now, if you have a statement you
would care to make, we will be glad to take it at this time.

STATEMENT OF DIANE M. STUART, NOMINEE TO BE DIREC-
TOR, VIOLENCE AGAINST WOMEN OFFICE, U.S. DEPART-
MENT OF JUSTICE

Ms. STUART. Thank you, Senator. I do.

First, Chairman Hatch, I would like to thank you for holding this
hearing today and for your sensitivity in the death of our grandson
and the postponement and rescheduling of this hearing. I am hon-
ored to be here, and I am very thankful to the President of the
United States for the honor of nominating me to the Office of Di-
rector on the Office on Violence Against Women.

I am also extremely grateful to the President and the Attorney
General for their unwavering support and leadership in our Na-
tional efforts to end violence against women, from the President’s
Domestic Violence Month proclamation to the White House Round-
table on Violence Against Women, from the Attorney General’s
Symposium on Domestic Violence to the President’s DNA Initiative.
This administration’s commitment to this issue has been and con-
tinues to be extremely strong.

As the former director of the domestic violence shelter that you
mentioned and rape crisis center, I know very deeply of the impor-
tance of Federal leadership on these issues, and, of course, Con-
gress recognized that when they passed the Violence Against
Women Act in 1994 and when the office was created in 1995. At
its very core, the Violence Against Women Act is about coordinated
community response to these crimes. We have learned over and
over again that collaboration among law enforcement, prosecutors,
judges, advocates, health care workers, businesses, the faith com-
munity, and many others in the community that this is the key to
ending violence against women. It’s this coordinating and working
together effort. And through the grants that the Office of Violence
Against Women administers, we know that it works. Policies and
procedures are being impacted by this coordinated community re-
sponse.

But, Senator, when the Justice Department statistics reveal that
in a single year there are almost 700,000 incidents of domestic vio-
lence, 248,000 rapes and sexual assaults, and over 1 million inci-
dents of stalking, there is, as we all recognize, still much to do.

Should I have the honor of being confirmed as the Director of the
Office on Violence Against Women, I want to commit to you now
to serve with integrity, compassion, and dedication. And then I wel-
come any questions.

Chairman HATcH. Well, thank you so much. I have no doubt that
you will do exactly that, knowing you as well as I do. And I am
very proud to see you in this position and, of course, I am proud
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of your willingness to come here to Washington and serve here, giv-
ing up staying in the beautiful State of Utah, our home State. That
is a big sacrifice in my book, and I understand it myself.

But since 2001, you have done, in my opinion, a remarkable job
as the Director of the VAWA office. Could you take a few moments
and, in addition to your opening statement, give us some of what
you consider to be the most significant accomplishments since you
assumed the position of Director?

Ms. STUART. Mr. Chairman, when I came to the office, the first
thing that I recognized after interviewing with each one of the staff
was that the office needed to be reorganized, if you will, to better
meet the needs of staff and, more importantly, better meet the
needs of the individual grantees. And so that was one of the first
things that we did, was to organize the office in such a way so it
would be more responsive to grantees, and ultimately more respon-
sive to victims.

At the same time, we started working on the application process
for grants, mostly for discretionary grants. There are 11 grant pro-
grams and 9 discretionary grant programs. And we began working
with that process of what was needed from the discretionary grant
programs, what applicants needed to know in order to successfully
gailll1 aél award from that very, very highly competitive process that
we had.

And so we rewrote the solicitation so that it would be very easy
for an applicant to look at it and see clearly what we are looking
for, the kind of elements. We put it on a scoring form, which ele-
ments would be important. So refining the grant application proc-
ess we think is an accomplishment.

Also, refining and improving our technical assistance program. I
believe that technical assistance is a key to communities, to States
implementing what is intended with the Violence Against Women
Act in a way that really works. Congress asked grantees to meas-
ure their effectiveness, and that’s another accomplishment. We've
moved very, very far down the road in a very complicated process
in order to help grantees with the tools that they need in order to
measure how effective they are and where they need to go in the
future. So combining the technical assistance program that we
have, that initiative that we have, and making it better than it was
with their effectiveness project is certainly an accomplishment.

I think we’ve accomplished a better communications with the
State administrators, with national organizations, with individual
grantees even, a lot through the technical assistance projects but
just on the day-to-day communications with grantees in our office.

I think that a lot of policy is being directed through many of the
initiatives that are coming out through our office. For instance, we
have had a—we have begun with a focus group on specific elements
that are in the African-American community. What is the same?
What is different? And how can we be more responsive to that par-
ticular community?

Re-entry, the same thing. Very often members that are—individ-
uals that have been in jail go back into the homes that they were
abusing. And so working on that initiative and helping States and
communities learn more about how to deal with those that are re-
entering their community and keeping victims safe as they do so.
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We have organized a Federal coordinating board which—I discov-
ered that local communities were organized. They had understood
the Violence Against Women Act and the coordinated community
response. States were coordinated. But we in the Federal Govern-
ment weren’t very coordinated. What was happening at Labor was
not available to the Department of Justice, not available to the De-
partment of Human Services. And so bringing key people from
those Federal agencies together and talk about what they are doing
and what needs to be done in a coordinated fashion I think is as
major accomplishment.

And, finally, you are aware that the National Advisory Council
has been reorganized. It is very, very effective. It is very—what a
marvelous group of people, and many of the Senators on this Com-
mittee suggested people for that National Advisory Council on Vio-
lence Against Women. Energetic group. They're going to accomplish
quite a bit in the future, and we’re looking forward to their accom-
plishments.

Chairman HATCH. Thanks so much. That is very helpful.

Now, looking forward and hopefully after a quick confirmation of
your nomination here in the Senate, can you outline—I think you
have pretty well outlined the issues that you have been concerned
with up to now. Can you outline any significant issues and chal-
lenges you think you are going to face as Director of the Violence
Against Women Office?

Ms. STUART. Excellent question, Senator. Always looking to im-
prove what is happening is a challenge. But most specifically, as
I said, the grant—discretionary grant programs are highly competi-
tive. I think one of our largest challenges is how to figure out how
individual communities, individual States can sustain the pro-
grams that they initiate and how to keep that going far beyond
Federal funding. There’s no guarantee that they will be a continued
recipient of any grant funds, so how do we help them be effective
in what they’re doing and really change the way they do business
in that community, even change the fabric of that society so that
they can continue what they’ve started with Federal funding, if it’s
2, 3, 4 years, or maybe an organization or a State that doesn’t get
a particular—an arrest grant or a rural grant. There are many
rural areas in our State that are seeking out how do we do this.
How are we effective? How do we reduce violence against women?
How do we keep victims safe?

So our challenge is how to get information and resources to those
areas that are not receiving them now, and those areas that are
receiving them, how they can continue it on in the future.

Chairman HATCH. Thank you.

I think what we are going to do, we have one questioner who
would like to question you, and that is Senator Biden. We are sup-
posed to have a vote that is supposed to start right now, but the
Senate is not the most efficient organization in the world, as you
know. I think what I am going to do is recess until Senator Biden
gets here, because those are the questions I had, and I knew you
would answer them pretty much like you did.

But let me put into the record several significant letters that the
Committee has received, letters of support for your nomination.
Specifically, we have received letters from the National District At-
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torneys Association, the Utah Domestic Violence Advisory Council,
the National Council of Juvenile and Family Court Judges, and the
Minnesota Program Development, and we will put those in the
record without objection.

I think that I will head over to the floor. We will recess until
Senator Biden gets here. Is Senator Biden’s staff here? Just have
him begin his questions if he gets here before I do. And our staff,
you make sure that happens. Okay? And then I will get back as
soon as I can, and hopefully after 10 minutes or so we can move
on to our judgeship.

Well, thank you, and Senator Biden is the prime author of the
Violence Against Women Act. It was the Biden-Hatch bill, and I re-
member when we decided to do this together. We hadn’t been too
successful up until then, but we were able to get it through. And
we both take a tremendous interest in it, and Senator Biden in
particular deserves a great deal of credit for the Violence Against
Women Act. So we are showing this complete deference because of
his efforts in this area. And I would do it, anyway, but I would cer-
tainly do it because of his efforts.

So, with that, hopefully we will get this vote over and Senator
Biden could get here and ask you whatever questions he wants,
and then we are going to go back to our judgeship nominee, Gen-
eral Pryor, and hopefully finish that up within a short period of
time.

So, with that, we will recess until after we get back from the
vote.

Ms. STUART. Thank you, Senator.

[Recess 3:17 p.m. to 3:30 p.m.]

Chairman HATCH. We will call the Committee back to order.

Diane, Senator Biden isn’t here. I hate to have to ask you to
wait. I know it has been inconvenient all day, and we could have
gotten this done. But I think what we will do is just start with the
other hearing again and call you back as soon as I can.

Chairman HATCH. General, you will have to understand why I
might have to interrupt you again, if it is all right with you. But
I just don’t see wasting this time. So if you will be kind enough and
forgive me for this, we will go ahead and do that. General, if you
will take the seat again.

While we are waiting, I might as well ask some questions myself.
General Pryor, you have been criticized for a number of positions
you have taken in your role as Attorney General of Alabama, I
think very unjustly criticized. I think that my good friend Senator
Biden said it best during the confirmation of Justice Souter, about
whom we have heard a good deal today. Senator Biden said, “I am
mindful, of course, that a State Attorney General has an obligation
to defend the actions and politics of the State even when his own
views are at variance with them and even when he would not, if
he were a judge, adopt the arguments he is making as an advo-
cate.” And that is what you have demonstrated here today, and you
agree with that.

Mr. PrYOR. I do.

Chairman HATCH. You agree with Senator Biden.

Mr. PryYOR. I do.
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Chairman HATCH. What strikes me as ironic is that you are
being criticized for your position in a number of cases that you won
before the United States Supreme Court. Sure, you lost some, too,
but every good lawyer does. Nobody wins them all if you have had
any kind of a practice. But I think that the fact that the Supreme
Court agreed with you in a number of these cases indicates that
your arguments were hardly out of the mainstream, you know, as
some would try and indicate or as some would believe.

For example, you have been criticized for your comments relating
to Section 5 of the Voting Rights Act, but in Sinkfield v. Kelly, you
defended several majority-minority voting districts approved under
Section 5 from a challenge by a group of white Alabama voters.
And the Supreme Court agreed with you, didn’t it?

Mr. PRYOR. Unanimously.

Chairman HATCH. In other words, you didn’t agree with the
present-day application of Section 5 because you think it needs to
be changed. But you did uphold that, and the Supreme Court
agreed with you.

Mr. PRYOR. I did uphold—

Chairman HATCH. So here they are criticizing you for your hon-
esty in saying that Section 5 needs to be changed because it is no
longer applicable in a more modern time, 40 years later, as it was
in the past and it needs to be modified. I think most Attorneys
General in the South would certainly agree with you. And yet when
push came to shove and you had to defend the statute itself, you
did so, even though you disagreed with it.

I mean, I don’t see how you get criticized for that, but we do ev-
erything wrong here on the Judiciary Committee from time to time.

In the Garret case, you argued that the Americans With Disabil-
ities Act could not constitutionally authorize money for damage
suits against States in Federal court. Isn’t that right?

Mr. PrYOR. That’s correct.

Chairman HATCH. And the Supreme Court agreed with you,
didn’t it?

Mr. PRYOR. They did.

Chairman HATCH. So now it is kind of ironic for you to be criti-
cized here before this august body for having won a case sustaining
the Americans With Disabilities Act, an Act that I had a major role
in, even though you—you know, well, let me just leave it at that.
It seems just ironic that they would criticize you for that.

Now, in the Kimmel case, you and a bipartisan group of 23 other
State Attorneys General argued that the Age Discrimination in
Employment Act could not constitutionally authorize money dam-
age suits against States in Federal court. You were making a fed-
eralism argument. Is that right?

Mr. PRYOR. That’s correct. General Butterworth from Florida and
I presented that argument together.

Chairman HATCH. That is right. And what did the Supreme
Court do?

Mr. PRYOR. And the Supreme Court ruled in our favor.

Chairman HATCH. It agreed with you.

Mr. PRYOR. Right.

Chairman HATCH. Now, it is interesting to me how some might
try to say, as they did against Jeffrey Sutton, that you must be
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against the Americans With Disabilities Act, and yet you took a
case up and sustained that Act.

Mr. PrYOR. That’s right, Senator.

Chairman HATCH. At least you took a case up where you won on
that issue.

Mr. PRYOR. That’s right.

Chairman HATCH. In U.S. v. Morrison, where you, I guess, criti-
cized Justice Souter for his dissent in that case, you argued that
the civil remedies provision of the Violence Against Women Act
could not withstand constitutional scrutiny. And, again, the Su-
preme Court agreed with you, didn’t it?

Mr. PrRYOR. They did.

Chairman HATCH. Sure did. Well, now, Senator Biden and I
might not like that decision, but they agreed with you.

Mr. PRYOR. They did.

Chairman HATCH. Now, that doesn’t mean you are against the
Violence Against Women Act, does it?

Mr. PRYOR. Oh, absolutely not. I support the Violence Against
Women Act, and as a State Attorney General and as a member of
the National Association of Attorneys General, I have joined resolu-
tions of our organization urging Congress to reauthorize that law.

Chairman HATCH. Okay, but some of the criticisms from these
outside groups have been in all of these cases, haven’t they?

Mr. PRYOR. They have. I abhor domestic violence. I abhor rape
and sexual assault of women. I've dedicated a large part of my ad-
ministration to fighting that criminal activity in the State of Ala-
bama. I think we've been very successful with our efforts. We've
promoted the work of shelters for battered women and children.
We've strengthened our laws dealing with the possession of dan-
gerous substances like GHB, which is a dangerous date rape drug.
We've passed important laws, like the domestic violence law, in a
bipartisan package with my former Governor.

That’s the core of who I am, but when it came time to uphold
the Constitution and to present the argument that I did, I felt that
it was important that the Court consider that argument and was
pleased the Court agreed with it.

Chairman HATCH. And in many cases, you set aside your own
personal beliefs in order to do your job and duty to sustain the
statutory language.

Mr. PRYOR. I would like nothing more than to have more rem-
edies to go against those who would perpetrate violence against
women, but it has to be done consistent with the Constitution.

Chairman HATCH. Now, in Solid Waste Agency of Northern Cook
County, you argued that the Army Corps of Engineers did not have
the authority under the Federal Clean Water Act to exercise Fed-
eral jurisdiction over entirely intrastate bodies of water—in this
case, an abandoned gravel pit, if I recall it correctly.

Mr. PrYOR. That’s correct.

Chairman HATCH. And the Supreme Court again agreed with
you, right?

Mr. PRYOR. They did.

Chairman HATCH. So you are being criticized as being anti-envi-
ronment because of the case that you won in the Supreme Court.

Mr. PRYOR. Well, I don’t perceive it as—
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Chairman HATCH. By some of these outside groups, that is.

Mr. PRYOR. And I don’t perceive it as anti-environment at all.
Making sure that there’s the proper balance of Federal and State
power allows State authorities and Federal authorities to know
where the lines are so that State environmental protectors can do
their jobs as well.

Chairman HATCH. But, again, there are some of these inside-the—
Beltway groups that have criticized you even though you won the
case in front of the Supreme Court.

Mr. PrRYOR. Well, I was pleased that they ruled in our favor. I
thought it was the correct decision. I thought, again, that as a
State Attorney General I had a perspective that would be helpful
for the Court in resolving a very difficult controversy.

Chairman HATCH. You can see why I am upset and why I am
not going to sit here and allow a well-qualified, fair-minded nomi-
nee like yourself to be categorized as “an extremist,” which some
of these outside groups that have tried to make you out to be. You
know, you won these cases. These are cases—this is the law of the
land.

Mr. PRYOR. It is.

Chairman HATCH. The ones who are outside the mainstream are
these people who are the critics, especially when the positions you
have taken have been consistently supported by the Supreme Court
majorities.

Now, these are some of the things that have bothered me a great
deal about some of the unjustified criticisms that you have re-
ceived, and that is one reason why I have taken the time to go
through these.

Senator Sessions, I think you had a couple things you would like
to say.

Senator SESSIONS. I do. Thank you, Mr. Chairman. Thank you
for your leadership. And it amazes me how you are able to master
all the details of so many of these cases in so many of these hear-
ings that we go through. And I know you are involved in a lot of
other issues at this time, such as an asbestos bill and also the pre-
scription drug legislation that is moving forward today. And I
thank you for your leadership.

Chairman HATCH. Well, thank you, Senator. And so everybody
understands, I am going to have to leave in a little while because
of some of the other duties I have, and I am going to ask Senator
Sessions to continue to chair this hearing until we finish it.

Senator SESSIONS. Attorney General Pryor, I think the thing to
me that is distressing is that the groups that are making the com-
plaints about you and some of our Members of the Senate don’t un-
derstand the reality of life in Alabama today. They have a rather
unfair 1960’s image of the state. But we have a vigorous two-party
system. We have a substantial number of very able and outspoken
African-American leaders in the State. We talked earlier about the
very strong support you have gotten from Dr. Joe Reed, who is a
State representative and Chairman of the Alabama Democratic
Conference for probably 30 years, the most powerful African-Amer-
ican political force in the State, also a member of the Democratic
National Committee. I have talked with him over the years, and
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I know he knows about Federal courts and has always taken that
as a real interest.

So we have some people from outside the State that might com-
plain, but the people who really have been carrying the water for
civil rights in Alabama are supporting you. Alvin Holmes is one of
the most outspoken members of the legislature. I have gotten to
know and admire him and watched him over the years. He would
be here today were not the State legislature in session. His letter
on your behalf says, “From 1998 to 2000, Bill Pryor sided with the
NAACP against a white Republican lawsuit that challenged the
districts of the legislature. Pryor fought the case all the way to the
United States Supreme Court and won a unanimous ruling in
Sinkfield v. Kelly in 2000.”

The lawsuit was filed by Attorney Mark Montiel, who both you
and I know, and a three-judge federal court ruled in favor of Judge
Montiel. But despite that, you carried it forward.

Why were you willing to take the political heat, oppose a position
of your friends, and take the position that Mr. Alvin Holmes did?
What motivated you to do that?

Mr. PRYOR. I took an oath of office when I became Attorney Gen-
eral. I swore to uphold the Constitution and laws of not only the
United States but the State of Alabama, and I firmly believed in
that lawsuit that the laws required the dismissal of the case, that
Mr. Montiel’s—Judge Montiel’s, as you referred to him—his clients
lacked standing to sue and to complain about those districts when
they did not even reside in those districts. I thought the precedents
of the Supreme Court were clear, and we took the case up on that
basis, and that’s how the Court ruled on that basis and agreed with
our argument unanimously.

Senator SESSIONS. Now, there is a good government group in
Alabama, and they concluded that one of the legal problems with
reform in education was that teachers or junior college administra-
tors were able to serve in the legislature. A large number of them
in fact had key positions in the legislature, and there was a dispute
about whether this was legal or not. And you were the Attorney
General for the State of Alabama, and the group wanted you to join
in that lawsuit, which had wide support within the State.

How did you analyze that tough call? And what decision did you
make?

Mr. PRYOR. I looked at the complaint that they filed in the circuit
court and concluded that, in fact, the complaint was contrary to the
law, that the teachers and junior college employees had a right to
serve in the Alabama Legislature. And I took that position. I did
my duty as Attorney General and defended the case and defended
the practice that was complained about. And the Supreme Court of
Alabama agreed with our argument.

Chairman HATCH. Senator Sessions, could I interrupt you?

Senator SESSIONS. Please.

Chairman HATCH. Diane, we are going to let you go because Sen-
ator Biden is unable to come, and he has agreed to end the hearing
at this point for you. And what we are going to do is keep the
record open for questions by close of business next Tuesday, so you
will need to get your questions back because we will put you on,
not tomorrow’s markup but we will put you on next Thursday’s
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markup. And I don’t want you put over for a week at that time,
and hopefully we can report you out next Thursday—not tomorrow
but next Thursday.

So, with that, we will let you go, and your family, and we appre-
ciate having you here and we are proud of you.

Now, General Pryor, I have been informed that there are no fur-
ther requests for time for questions. I think that is probably be-
cause you have handled yourself very well. I am hopeful that that
is so because I believe you have. I believe you not only answered
every question in a fresh, honest, straightforward way, but you
have done it in a very intelligent way in each situation. And I am
hopeful that some of the threats that have been issued in the past,
without having met you on the part of some of our Senators, will
dissipate because they should. You have clearly been a very intel-
ligent, very gifted witness here today. You are clearly a person of
great conscience and clearly a person of great ability. You clearly
have our support. And, frankly, I am hopeful that we will be able
to get you through within a relatively short period of time so that
you can go on the Eleventh Circuit Court of Appeals and do what
you have been doing as an Attorney General in the sense that you
are following the law. And you are intelligent enough to know how
to decide cases where there is no law, which is all we can ask of
judges, and to decently and honestly do so.

We have to set our personal preferences aside and do what is
best for the law. And I have no doubt that you are going to do ex-
actly that. And I believe with that, Senator, if you have no objec-
tion, I think we will formally close the hearing and wish you well.
We are going to keep the record open for you to answer questions
until—any member of this Committee can submit questions as of
the close of business at 5 o’clock on next Tuesday. So that gives
staff and members of the Committee until next Tuesday to submit
written questions. We would suggest that you get your answers
back immediately, as soon as you can, so that we can move your
nomination.

We will put you on the next Thursday—not tomorrow but the
next Thursday markup, like Diane as well. And under our Com-
mittee rules you may very well put over for another week. I hope
not but you may be. That has kind of become the rule lately, and
I would like to see us not always have to use that rule, and we can
vote and support good people and get them out to the floor and get
them voted on. But that would be about as early as I think you are
going to be able to have a vote on your nomination. But that will
be good if we could get that all done.

So, with that—

Senator SESSIONS. Mr. Chairman, I would just offer for the
record a strong editorial in support of Attorney General Pryor from
the State’s largest newspaper, the Birmingham News.

Chairman HATcH. Well, without objection, that will go in the
record, and I want to compliment the State of Alabama for having
such high-quality people working for them as you and those who
associate with you and work with you. I think it is a real tribute
to you that you have been able to handle some very, very difficult
questions today with aplomb, with ability, with a keen sense of the
law, and with a straightforward approach towards always sus-
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taining the law of this land that you will be obligated to sustain.
And that is all we can ask of you.

And, with that, we are grateful to have had you and your family
here. I thought your two little daughters were terrific to last as
long as they did without making any noise or difficulty. You tell
them we are real proud of them, and your wife as well.

So, with that, we will recess the Committee until further notice.

[Whereupon, at 3:49 p.m., the Committee was adjourned.]

[The biographical information of Ms. Stuart, questions and an-
swers, and submissions for the record follow.]
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1. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
Diane M. Stuart, nee McMahon
Diane M. Payne

Address: List current place of residence and office address(es.)

Rockville, MD
Wellsville, UT

810 7* Street, NW
Washington, D.C.

Date and place of birth.
8/18/44
Pittsfield, MA

Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es).
Married to Daniel Dean Stuart, retired

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.
University of Portland, OR - attended 1962-63
Xavier University, Cincinnati, OH - attended 1964-65
University of Pittsburgh, PA - attended 1984-1987; BS degree 08/1987
Utah State University, Logan, UT - attended 1987-1990;
MS degree 06/1990

Employment Record: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor, or employee since graduation from college.

Citizens Against Physical and Sexual Abuse (CAPSA), (Domestic Violence
Shelter and Rape Crisis Center ) Logan, UT.
Executive Director 1989-1994

State of Utah, Department of Human Services, Division of Child and
Family Services (Child Welfare Agency), Salt Lake City, UT.
Victim Advocate Specialist 1994-1996;
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State of Utah, Department of Human Services, Salt Lake City, UT.
State Coordinator for the Governor’s Cabinet Council on Domestic
Violence 1996-2001

U.S. Department of Justice, Washington, D.C.
Director / Acting Director, Office on Violence Against Women
2001-present

Six year member and primary spokesperson for the National Advisory
Council on Violence Against Women - U.S. Department of Justice / U.S.
Department of Human Services, Washington, D.C, 1995-2001.

Non-profit Board member:
Utah Domestic Violence Advisory Council (UDVAC), Salt Lake
City, UT. 1989-2001
Utah Coalition Against Sexual Assault (UCASA- formally CAUSE),
Salt Lake City, UT. 1998-2000

Military Service: Have you had any military service: If so, give particulars,
including the dates, branch of service, rank or rate, serial number and type of
discharge received.

No Military Service

Honors and Awards: List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be of interest to the
Committee.

Don C. Carter Fellowship, Utah State University

Executive Lifetime Achievement Award, Utah Domestic Violence Advisory
Council

Utah Council on Family Relations—Distinguished Service to Utah
Families Award

Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates

of any offices which you have held in such groups.

Not Applicable.
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Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you
belong.

The Gables on Tuckerman Condominium Association (see attachment A for
bylaws)

The Smithsonian Institution, National Associate member

American Automobile Association (A4A4)

Court Admission: List all courts in which you have been admitted to practice, with
dates of admission and lapses if any such memberships lapsed. Please explain the
reason for any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

Not Applicable.

Published Writings: List the titles, publishers, and dates of books, articles, reports,
or other published material you have written or edited. Please supply one copy of
all published material not readily available to the Committee. Also, please supply
a copy of all speeches by you on issues involving constitutional law or legal
policy. If there were press reports about the speech, and they are readily available
to you, please supply them.

“Domestic Violence Victims and Welfare Services: A Practitioner’s View,”
Battered Women, Children, and Welfare Reform, Sage Publications, 1998.

Statement before the Subcommittee on Crime and Drugs, Committee on the
Judiciary, United States Senate, “'Oversight of the Violence Against
Women Office,” April 16, 2002. (see attachment B)

Statement before the Committee on Health, Education, Labor, and
Pensions, United States Senate, “Violence Against Women in the
Workforce,” July 25, 2002. (see attachment B)

Compilation of speeches and talking points as Director and Acting
Director of the Office on Violence Against Women, October 2001 - present,
(see attachment B)
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“Domestic Violence and Sexual Assault,” A Messasge from Diane M. Stuart,

Director, Office on Violence Against Women, Office of Justice Programs,
U.S. Department of Justice, Washington, D.C., The Police Chief, March

2003.
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13. Health: What is the present state of your health? List the date of your last physical
examination.

Excellent. June 2002.

14.  Public Office: State (chronologically) any public offices you have held, other than
Judicial offices, including the terms of service and whether such positions were
elected or appointed. State (chronologically) any unsuccessful candidacies for
¢lective public office.

Acting Director, Office on Violence Against Women; appointed by
President George W. Bush, 2003- Present

Director, Office on Violence Against Women, appointed by President
George W. Bush, 2001- 2003

State Coordinator, Governor'’s Cabinet Council on Domestic Violence,
Utah; appointed by Lt. Governor Olene Walker, 1996 - 2001

15. Legal Career:

a. Describe chronologically your law practice and experience after
graduation from law school including:

1. whether you served as clerk to a judge, and if so, the name of
the judge, the court, and the dates of the period you were a
clerk;

Not Applicable.

2. whether you practiced alone, and if so, the addresses and
dates;

Not Applicable.

3, the dates, names and addresses of law firms or offices,
companies or governmental agencies with which you have
been connected, and the nature of your connection with each;

Citizens Against Physical and Sexual Abuse (CAPSA), (Domestic violence
shelter and Rape Crisis Center)
P.O. Box 3617
Logan, UT 84321
Executive Director 1989-1994
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State of Utah, Department of Human Services
120 North 200 West
Salt Lake City, UT 84103
Victim Advocate Specialist 1994-1996;
State Coordinator/Domestic Violence 1996-2001

U.S. Department of Justice, Office of Justice Programs
810 7* Street, N.W.
Washington, D.C. 20531
Director / Acting Director, Office on Violence Against Women
2001-present

b. 1. ‘What has been the general character of your law practice,
dividing it into periods with dates if its character has changed
over the years?

Not Applicable.

2. Describe your typical former clients, and mention the areas, if
any, in which you have specialized.

1did not practice law, but in my capacity of Director of a
domestic violence shelter and rape crisis center, I, on
oceasion, would advocate for a domestic violence client as
she obtained a protection order. Advocacy would include
accompanying her to the court where she - not I - would fill
out the application for the protection order. I then may have
accompanied her to court for her hearing.

c. 1. Did you appear in court frequently, occasionally, or not at all?
If the frequency of your appearances in court varied, describe
each such variance, giving dates.

Only occasionally in the capacity of an advocate with a
victim.

2. What percentage of these appearances was in:
(a) federal court;

(b) state courts of record; 100%
(c) other courts.
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3. What percentage of your litigation was:

(a) civil: Not litigation, but 100% in civil court. |
have never testified in criminal court.
(b) criminal.

4. State the number of cases in courts of record you tried to
verdict or judgment (rather than settled), indicating whether
you were sole counsel, chief counsel, or associate counsel.

Not Applicable.

5. What percentage of these trials was:
(a) jury;
(b) non-jury.

Not Applicable.

Litigation: Describe the ten most significant litigated matters which you
personally handled. Give the citations, if the cases were reported, and the docket
number and date if unreported. Give a capsule summary of the substance of each
case. Identify the party or parties whom you represented; describe in detail the
nature of your participation in the litigation and the final disposition of the case.
Also state as to each case:

(a) the date of representation;

Not Applicable.

(b)  the name of the court and the name of the judge or judges before
whom the case was litigated; and

Not Applicable.

(c) the individual name, addresses, and telephone numbers of co-
counsel and of principal counsel for each of the other parties.
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List of professionals I have worked with:

Olene Walker
Lieutenant Governor
State of Utah

State Capitol

Salt Lake City, UT 84114
801-538-1520

Donna Irwin

Arizona Governor’s Division of Family Violence
1700 West Washington, Suite 101

Phoenix, Arizona 85007

(602) 542-1761

Casey Gwinn

City Attorney

City of San Diego

1200 Third Avenue, #1620
San Diego, CA 92101
(619) 236-7215

Newman Flanagan

Executive Director

National District Attorneys Association
99 Canal Center Plaza, Suite 510
Alexandria, VA 22314

(703) 549-9222

Delilah Rumberg

Executive Director

Pennsylvania Coalition Against Rape
125 North Enola Drive

Enola, PA 17025

(717) 728-9740, ext. 10

Anne Crews

Vice President of Corporate Affairs
Mary Kay, Inc.

P.O. Box 799045

Dallas, TX 75379

(972) 687-5729
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The Honorable Michael Brennan
Judge, Milwaukee County

901 North 9" Street, Room 514
Milwaukee, WI 53233

(414) 278-4772

Cristina Beato, M.D.

Deputy Assistant Secretary for Health

Office of Public Health and Science

U.S. Department of Health and Human Services
200 Independence Avenue, S.W.

Washington, D.C. 20201

(202) 690-7694

Reverend (Dr.) Marie Fortune

Center for the Prevention of Sexual and Domestic Violence
2400 N 45th Street, #10

Seattle, WA 98103

(206) 633-0572

Oliver Williams, Ph.D.
1333 Highland Parkway
St. Paul, MI 55108

(612) 624-9217

Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that
did not involve litigation. Describe the nature of your participation in this
question, please omit any information protected by the attorney-client privilege
(unless the privilege has been waived).

My professional experience includes:

Building on my Masters degree in Family and Human Development, I directed a
dual program organization for five years which included a 20-bed shelter for
victims of domestic violence and a rape crisis center. During that time, I served
in several leadership positions for the Utah State Coalition on Domestic Violence,
including the top positions of Chair and Vice-Chair. Afiter serving as a Victim
Advocate Specialist on domestic violence issues for the Child Welfare Agency in
Utah, I was appointed as the first coordinator for the Utah Governor’s Cabinet
Council on Domestic Violence, working with senior-level officials in the state
offices of the Attorney General, Human Services, Health, Corrections, Public
Safety, Education, Workforce Services, and the Courts.

During that time, I served in various membership and leadership positions with
numerous councils, task forces, and committees related to domestic violence,
sexual assault, and victimization, including the Utah Council on Victims of Crime
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and the Women's Advisory Council for Senator Orrin G. Hatch. As a board
member for the Utah State Sexual Assault Coalition, I assisted in a major
reorganization and the appointment of a new Executive Director.

In 1995 I was appointed by the U.S. Attorney General to the National Advisory
Council on Violence Against Women, chaired by the Attorney General and the
Secretary of Health and Human Services. In 2000, I became part of the
Leadership Team, becoming the Council’s primary spokesperson in 2001.

Additionally I have had extensive experience as an instructor, guest lecturer, and
presenter on domestic violence and sexual assault and have been a grant reviewer
Jfor the National Institute of Justice.

As Acting Director of the Office on Violence Against Women, I manage a staff of
34 individuals and am responsible for the administration of an annual program
budget of almost $400 million. I oversee all policy development as it pertains to
domestic violence, sexual assault, and stalking. I have primary authority over the
administration of all Department of Justice grants, cooperative agreements, and
contracts awarded on violence against women. I serve as the advisor to the
Attorney General on all matters concerning violence against women. As the
Department’s “ambassador” on violence against women, I serve as the primary
liaison with Federal and State governments, as well as with international
governments. In 2002, I founded the Federal Interagency Coordinating Board on
Violence Against Women, with membership including the White House and the
U.S. Departments of Justice, Labor, Health and Human Services, Defense, and
Education. The purpose of the Coordinating Board is to promote and enhance
collaboration on violence against women issues throughout the Federal
government. [ routinely meet with leaders of national, state, and local
organizations and travel frequently to provide keynote addresses and various
remarks to their constituencies.
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1. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits
which you expect to derive from previous business relationships, professional
services, firm memberships, former employers, clients, or customers. Please
describe the arrangements you have made to be compensated in the future for any
financial or business interest.

I have two small retirement funds, one with IRA - Scudder Growth and
Income - Class AARP, and one with the Utah Retirement System in a 401K
Plan. I aiso have a Certificate of Deposit for three years with the OBA
Bank, Washington, DC and am a member of the Federal Thrift Savings
Plan.

Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern. Identify the
categories of litigation and financial arrangements that are likely to present
potential conflicts-of-interest during your initial service in the position to which
you have been nominated.

Since my arrival in 2001, I have recused myself from all grant awards
involving the State of Utah. In the event of any potential conflict of
interest, I will consult with the Ethics Official for the Department of
Justice.

Do you have any plans, commitments, or agreements to pursue outside
employment, with or without compensation, during your service in the position to
which you have been nominated? If so, explain.

No.

List sources and amounts of all income received during the calendar year
preceding your nomination and for the current calendar year, including all salaries,
fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other items
exceeding $500 or more. (If you prefer to do so, copies of the financial disclosure
report, required by the Ethics in Government Act of 1978, may be substituted
here.)

Please see attached SF-278.

Please complete the attached financial net worth statement in detail (add schedules
as called for).

Please see attached net worth statement.
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Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates of
the campaign, your title and responsibilities.

No.
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1. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar Association’s Code
of Professional Responsibility calls for “every lawyer, regardless of professional
prominence or professional workload, to find some time to participate in serving
the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each.

For several years I served as the Merit Badge Counselor for Citizenship in
the World, for Cache Valley, Wellsville Chapter of the Boy Scouts of
America. While at the University of Pittsburgh, I volunteered at the
University psychiatric hospital, reading to the blind and working with
geriatric patients. I have served as a volunteer service worker for my
church social services, working with adoptive and foster children, and was
a volunteer foster mother for two years. Additional service includes many
years as President for a young women's organization (ages 12-18), three
years as a Vice-President for an organization for children under 12 (ages
3-11), and two years as a Family Life Commissioner with the Utah PTA.
For the past twelve years I have served as a Sunday School Teacher for the
adults in my church.

Do you currently belong, or have you belonged, to any organization which
discriminates on the basis of race, sex, or religion - through either formal
membership requirements or the practical implementation of membership
policies? If so, list, with dates of membership. What you have done to try to
change these policies.

No.
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NET WORTH FINANCIAL STATEMENT

Provide a complete, current financial net worth statement which itemizes in detail all assets
(including bank accounts, real estate, securities, trusts, investments, and other financial holdings)
all liabilities (including debts, mortgages, loans, and other financial obligations) of yourself, your
spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks $16,537 Notes payable to banks-secured
U.S. Government securities-add schedule - Notes payable to banks-unsecured $9,579
Listed securities-add schedule - Notes payable to relatives
Unlisted securities--add schedule - Notes payable to others
Accounts and notes receivable: Accounts and bills due $6,000
est.
Due from relatives and friends $9,579 Unpaid incomne tax
Due from others Other unpaid tax and interest
Doubtful Real estate mortgages payable-add
schedule
-Property, Wellsville, UT - Wellsfargo, | $73,174 -
and Country Wide Home Loans
-Property, Boise, ID - Country Wide $66,826 -
Home Loans
~Property, Payson, UT - Republic §71,953 -
Mortgage
~Property, Rockville, MD - $216,273 |-
Homecomings Financial and Country
Wide Home Loans
Real estate owned-add schedule Chattel mortgages and other liens payable
-Property, Wellsville, UT $146,000
-Property, Boise, ID $150,000
-~Property, Payson, UT $118,000
-Property, Rockville, MD $223,000
Real estate mortgages receivable Other debts-itemize:
Autos and other personal property $20,000
Cash value-life insurance
Other assets itemize:
Total liabilities $443,865 | -
Net Worth $239,311 |-
Total Assets $683,116 Total Habilities and net worth $683,116 | -
CONTINGENT LIABILITIES GENERAL INFORMATION
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As endorser, comaker or guarantor 516,600 Are any assets pledged? (Add schedule) No.

On leases or contracts None Are you a defendant in any suits or legal No.
actions?

Legal Claims None Have you ever taken bankruptcy? No.

Provision for Federal Income Tax None

Other special debt None
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U.S. Department of Justice

Washington, D.C. 20530

MAR 17 2003

Ms. Amy L. Comstock
Director

Office of Government Ethics
Suite 500

1201 New York Avenue, NW
Washington, DC 20005-3919

Dear Ms. Comstock:

In accordance with the provisions of Title I of the Ethics in Government Act of 1978 as amended,
forwarding the financial disclosure report of Diane M. Stuart, who has been nominated by the Pre
to serve as Director, Office on Violence Against Women, Department of Justice.

We have conducted a thorough review of the enclosed report. The conflict of interest statute,

18 U.S.C. 208, requires that Ms. Stuart recuse herself from participating personally and substar
a particular matter in which she, her spouse, minor children or anyone whose interests are imp'
her under the statute, has a financial interest. We have counseled her to obtain advice about

disqualification or to seck a waiver before participating in any particular matter that could aff
financial interests.

We have advised Ms. Stuart that because of the standard of conduct on impartiality at 5 CF
263.5'502 she should seek advice before participating in a particular matter involving specif
which a member of her household has a financial interest or in which someone with whom
covered relationship is or represents a party.

Based on the above agreements and counseling, I am satisfied that the report presents nc

interest' under applicable laws and regulations and that you can so certify to the Senate J
Committee.



Ms. Amy L. Comstock

Sincerely,

L

Paul R. Corts
Assistant Attorney General

for Administration and
Designated Agency Ethics Official

Enclosure
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AFFIDAVIT

|8 Q ANe M. 61/”'9(@(/ , do swear that the information provided

in this statement is, to the best of my knowledge, true and accurate.

3 /3503 L/u%u/ﬁ/%w

(DATE) (NAME)

e WY

7 (NOTARY) /
My Commission Expires Sorti 30, 2009
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QUESTIONS AND ANSWERS

'WRITTEN QUESTIONS FOR WILLIAM H, PRYOR, Jr.

Senator Joseph R. Biden, Jr.

Jupe 16, 2003
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VAWA

Mr. Pryor, I would like to ssk you about the Viclence Against Women Act and the
backdrop to thet law. You filed 2 brief in the Supreme Court on behalf of the State of Alabama,
the only state to take this position, arguing against the constitutionality of the federal civil
remedy for victims of sexual assault and viojence.

Viclence Against Women— Interstate Conmerce Nexus

Among other things, your brief in the Morrison case stated that gender-based violence
does not substantially affect interstate commerce.

Prior to the passage of the Violence Against Women Act, Congress held nine hearings
and received testimony from over a hundred witnesses. At the end of that Jong and thorough
exploration, Congress concluded that gender-based crimes and fear of these crimes reduced
employment, increased health costs and reduced consumer spending in profound ways sll over
the country. For example, we found that:

» one million women & year sought medical attention for injuries systained as 2
result of domestic violence, with one-third of all hospital cmergency room visits
by women attributable to domestic violence; .

* medical costs iated with d tic violence topped $100 million & year; and

» domestic violence cost employers $3-$5 billion annually as a result of victim
absenteeismn and reduced productivity in the workplaca.

Q. In light of those statistics, why did you argue that domestic violence has insubstantial effects
on our pation’s cconomy?

Response: With all due respect, I did not argue that domestic violence has
insubstantial effects on our nation’s economy. I argued that, as & noneconomic activity, an
intrastate violent crime alone is outside the scope of the power to regulate interstate
commerce. The Supreme Court agreed with my argument.

Q. Whar hearings and evidence would have been sufficient to authorize the Violence
Against Women Act under the Commerce Clause? What Congressional findings would have
been enough?

Response: Under the argument I presented successfully to the Supreme Court, no
hearings or findings would have been sufficient to anthorize the ¢ivil remedy provision in
the Violence Against Women Act, T have not argued that any other provision of that law is
unconstitotionsl, however. Indeed, as 2 member of the National Association of Attorneys
General, X joined my colleagues in 8 resolntion urging Congress to reauthorize VAWA.
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States” Willingness/Ability to A s
Violence Ageainst Wornen

As you know, Congress made specific findings justifying the Violence Against Women
Act to compensate, curs and counteract the documented gender bias and self-described systemic
failures by the states to treat violence against wornen with the same seriousness afforded to other

major crimes. For example, we found that:

= prior to the Violence Against Women Act, many stato laws allowed marjtal rape
prosecution only under limited circumstances, and often not at all for cohabitants

or dating companions;

» ten states formally barred women from bringing tort cases against their sbusive
husbands; and

s states rcp&rted pervasive practices such as police refusing to take reports of
domestic violence and juries who repeatedly blamed the rape victim.

Prior to passing the Violence Against Women Act, 21 state task force reports
serupulously docurnented systemic state barriers to women when trying to bring eriminal and
civil cases against their assailants.

Q. What weight should Congress have given to these state reports?
Response: Congress should have given great weight to the state reports,

Q. What weight should a court reviewing the constitutionality of the Act have given to thess
reports?

Response: It does not appesr to me that the state reports could have sffected the
evalustion by the Supreme Court of the one provision of the VAWA (the civil remedy
provision) that was held unconstitutional. The Court raled that the crimes of private
persons against victims are not attributable to state governments under the fourteenth

amendment.

Q. Do you artach any significance to the fact that 4] state attorneys general (from 38 states, the
District of Columbia, and two United States territories) urged Congress to epact the Violence
Against Women Act?

Response: The vast majority of state attorneys general historically have supported
the VAWA. As a meamber of the Nationsal Association of Attorneys General, I joined my
colleagors in a resolution urging Congress to reauthorize VAWA.
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Federalism

Q. Do you believe that Congress, through its Commerce Clause powers, mey criminalize
the killing of endangered species, even if the animals in question never cross state lines?

Response: The United States Court of Appeals for the Fourth Circuit has held that
Congress has the power to prohibit the killing of an endangered species. Gibbs v. Babbist,
214 F.3d 483 (4 Cir.2000). The conrt held that the conservation of valnsble wildlife
resources involved a regnlable economic activity.

Q. May Congress, through its Commerce Clause powers, eriminalize wholly intrastate
activity, such as drug use? Let’s say that Bob grows marijuana in his backyard, somewhere in
Delaware, and then walks over to the house of his neighbor Jim and sells some marijuana to him
so Jim can get high while sitting around watching TV. No direct interstats cornmerce connicction
at all. Can the drug laws permissibly reach such activity?

Response: The Supreme Court has held that thé'growing of a crop or agricultural
product, even if only for personal consumption, is » regulable economic activity. See
Wickerd v. Filburm, 317 U.S. 111 (1942).

Q. As you might be aware, Congress has debated whether to criminalize human cloning.
Would such a ban be constitutional? Would it depend on how we worded the legislation? If so,

how?

Response: So Jong as the activity is economic in nature, the Supreme Court has held
that Congress has the power to regulate the activity under the comrmerce clause. I do not
have any other judgment on thik issue.

In a2 March 28, 2001, speech before the Atlanta Lawyers™ Chapter of the Federalist
Society, you stated that federalism was “near and dear to your heart. ... In the speech, you
argued that in the next several years, “moncy damages claims will not be allowed against states
under the Equal Pay Act .. ..” Inessence, you were saying that the Equal Pay Act as spplied by
the states was not a valid exercise of Congress’s 14th Amendment power. The Equal Pay Act is
a seminal piece of anti-sex discrimination regulation, It says that employers can’t pay women
less for doing the same job that men do. If a stare docs pay a woman less than 4 man for doing
the exact same job, it scems fo be that this is a basic violation of the Equal Protection guarantee

of the 14th Amendment.

Q. Why isa’t paying women less than men to do the same job a violation of the 14th
Amendment?

Response: Scveral federal courts of appeal have ruled that Congress has the power
under Section 5 of the Fourteenth Amendment to abrogate the siates’ sovereign immunity
under the Equal Pay Act, including the Eleventh Circuit in Hundertmark v. State of Florida

4
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Dept. of Transp., 205 F.3d 1272 (11" Cir. 2000). To my knowledge, o federal court of
appeals has ruled fo the contrary.

Q. What if a stete was paying African Americans jess money than Whites o do the same
job?

Response: Congress clearly can forbid state-sponsored racial discrimination, which
violates the fourteenth amendment.
When something is a clear violation of the Fourteenth Amendment, like paying men and

Q.
women differently for the same job, does Congress have to make findings that states have been
acting unconstitutionally in the past before abrogating state sovercign irnmunity?

Response; Na.

Q. In the same speech, you discnssed testing the Jimits of “congressional power to prohibit
state actions that do not have a discriminatory purpose but do have a discriminatory impact™

Response: I made the above statement in the speech yon have cited.

Q. Is it unconstituticnal for Congress to allow state employees to sue their state if the state’s
employment actions had & discriminatory impact on African Americans or other persons of

color?

Response: No, in Fitfzpatrick v. Birzer, 427 U.S, 445 (1976), the Supreme Court
upheld the disparate impact remedies of Title VIX of the Civil Rights Act of 1964,

Q. You have argued that somathing needs to be done to end school desegregation orders.
What do you believe cotirts can require of states to correct racial disparities in schools?

Response: Missouri v. Jenkins, 515 1.8, 70 (1995), discusses the federal courts’
remedisl powers in school desegrepation cases. I believe, consistent with that decision, that
state officials have an obligation to remove expeditiously all veatiges of segregation in
compliznce with desegregation orders of federal courts.

Alabama Acting on its Own

I note that no states joined your brief or filed their own amicus brief on your side in
SWANCC v. United States Army Corps of Engineers in which you asked the Supreme Court 1o
hold the Clean Water Act unconstitutional in part. In your view, why did no other state join your
bricf or take your side in a separate brief?



154

R I ¢ speak for the inzction of other state afforneys geueral. | do not

Kuow this information. 1 know, however, that the Supreme Court agreed with the

argument of statutory interpretation advanced in the Alabama brief.

An Alebama agency was a party in dlexander v. Sandoval, 2 case in which you argued for
a1 parrow view of Title V1 of the Civil Rights Act of 1954, so no other states could have joined
your brief. But no states filed amicus briefs in support of your position either. Was Alabama
unique in its desire to administer programs that had a disparate impact on persons of color? If
the right of action against the state was so burdensome that it was unconstitutiona), why did no

other states support you?

Response:

The plaintiffs in Sandoval did not argue that the policy of Alabama to administer
tests for drivers’ licenses only in the English language had 2 disparatc impact on persons of
color. They argued that the disparare impact was on persons of national origin other than
the United States. I cannet speak for the inaction of other state attarneys general. 1 do not
know this information. The Code of Alabama obliged me, a8 attorney general, to represent
the defendants, and ] prevailed jg obtaining the dismissal of this lawsuit.

Challenging Federal Statutes

You have filed bricfs challenging the constitutionality of an extraordinary number of
federal statutes. These include the Family and Medical Leave Act, the Americans with '
Disabilities Act, the Clean Water Act, the Driver's Privacy Protection Act, the Violence Against
Women Act, the Americans with Disabilities Act, patent laws, the Lanham Act, and the Fair
Labor Standards Act. You have also challenged procedural rules such as the right of federal
agencies to adjudicate cases involving suate agencics in court-like forums and the ability of the
federal government to toll statutes of limitations against municipalities.

Q. What other federal starutes have you challenged as unconstitutional?

Response: I successfully challenged the constitutionality of the abrogation of state
savereign immunity in the Age Discrimination in Exuployment Act. To my knowledge, my
office did nof write any briefs challenging the patent laws, the Lanham Act, or the Fair
Lahor Standards Act. In Crum v. Alabama my office irgucd that the money damages
remedy for violation of Title VII involving disparate impact was beyond the power of
Congress. The Eleventh Circuit disagreed. I was persnaded by the Eleventh Circuit and
did not present this argument again. I am unawarc of any other federa] statutes that |
have challcnged as unconstitutionsal.

Q. In the Clean Water Act case, SWANCC v. Upited States Army Carps of Engineers, you
co-wrote a brief that said “One simply cannot give Congress the presumption of interpreting the
Coanstitution correctly without slighting the State’s capasity to do the same.” You basically

6
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argued that the Supreme Court should not presume & statute to be constitutional when it is
challenged on states’ rights grounds. Has your position changed since you wrote this brief?

Response: Although I believe that Courts should presume that Acts of Congress are
constitutional, I continue to believe thar each State has a capacity to interpret the
Constitution egual to the capacity of Congress.

Views on Precedent

Q. Could you tell me the approach you would take, s an appellate court judga, to
Svpreme Count decisions that are on point?

Response: As an appellate judge, T would follow faithfully and apply any decisions
of the Supreme Court that apply fo any controversy before me. I would search for any
decisions of the Supreme Court by reading the briefs of the parties and all cases cited by
them and by duscting independent legal research on the guestions before me.

Q. If the Supreme Court has called into question a portion of an earlier Court decision,
do you believe that lower courts should disregard - or minimize — other, unrelated portions of

that earlier decision?

Response: If the Supreme Court has called inte question a portion of an earlier
decision, lower courts should net disregard other unrelated portions of that earlier

decision.
Church-State

Mr. Pryor, as you know there’s a federal lawsuit pending right now against Alsbama
Chief Justice Roy Moore over the constitutionality of his installation of a nearly three-ton granite
monument of the Ten Commandments in the rotunda of your state’s Judicial Building, Now of
course there’s no blanket rule prohibiting a governmental display of the Ten Commandments;
the constitutionality depends on the particular facts, whether the display is historical and secnlar.
A federal court has ruled that this particular display by Justice Moore was intended fo and docs
promote religion, and is therefore unconstitutional: Justice Moore sppealed, as you know, and
the appeal was argued just last week in the Eleventh Circuit.

Mr. Pryor, it’s my understanding that when this lawsuit was filed, you appointed three
private lawyers as Deputy Attorneys General of Alabama to represent Moore, . One of those is a
lawyer named Herbert Titus.

In his brief, Deputy Attorney General Titus takes the position that if something is not
literally & “law,” it is not covered by the Establishment Clause. The Supreme Court’s precedents
have applied the Establishiment Clause to the practices and conduct of government officials, and

pot only to “laws.”
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Q: Do you sgree with the argument that Alabama Deputy Attorney General Titus made
in his brief, that the Establishment Clause doesn’t apply 10 Moore's Ten Commandments
monument because the momument isn’t 3 law?

Response: Although I believe there is a strong argument that it is not a violation of
the first amendment to display the Ten Comrmandments in a conrthouse, I have some
differences with Chicf Justice Moore regarding the preper interpretation of the first

dment. Out of respect for the chirf justics, who serves as the highest judicial officer
of Alabama, I agreed to appoint Mr. Titus, as Chief Justice Moore requested, to serve as

1 for Chief Justice Moore. | do not believe that it is appropriate for me fo statc with
specifity the nature of my differences with any argument of the Chief Justice while this
matter is under submission before the U. S. Court of Appeals for the Eleventh Circuit.

A press account of the oral argument said that Judge Ed Carnes, who by the way is no
fiberal as you know, called the implications of Mr, Titus's arguments about the Establishment
Clanse “staggering.” According to the news article, Judge Camnes asked Mr. Titus whether it
would be copstitutional for Justice Moore to “decorate the Supreme Court with a moural depicting
the crucifixion and resurrection of Christ,” or whether he could “spelf out *What Would Jesus
Do?"™ in “big black letters behind his bench, for all the lawyers and everyone clse to scc.” Mr,
Titus apparently had no problem with & judge doing these things, because they did not “armount
to a law concerning religion.”

Q: Do you agree with this position?

Response: See above answer.
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Questions for William Pryor
From Sen. Richard J. Durbin
June 17, 2003

Church-State Separation

1. At your hearing, you discussed your support of the Free Exercise Clause in the First
Amendment, but [ was guestioning you about your views on the Establishnent Clause. When
Alabama Supreme Court Chief Justice Roy Moore was a irial court judge, he routinely invited
Christian clergy—and only Christian clergy—1o offer prayers at the opening of jury sessions. A
lawsuit was filed against Judge Moore in federal court by several local taxpayers and residents,
challenging the sponsorship of these sectarian prayers as violations of the Establishment Clause.

While this suit was pending, you, as Deputy Attorney General, filed & lawsuit in state court in the
namne of Alabama, ssking the court to declare that Judge Moore's prayers were constitutional.
The state court ruled that the prayers did, in fact, constitute state-sponsored prayer and that such
prayers that demonstrate a denominational preference are proscribed by the Establishment

Clause.

You appealed this ruling. However, the Alabama Supreme Court determined that you and Judge
Moore agreed that his practices were copstitutional; under Alabama case law, if there is notan
adversarial conflict between the plaintiff and the defendant, the case is not justicizble.

Therefore, the Alabama Supreme Court vacated the lower court ruling and dismissed the case.

In doing so, the Court said, “We arc convinced...that “the Office of the Attorney General [has] ...
sought to “use’ this Court in order to get an advisory ruling.” We will not, however, allow the
judiciary of this state to become a pofitical foil, or a sounding board for topics of contemporary
interest.”

A The state was under no obligation to file suit. Why did you do so?

Response: 1 filed sait on behslf of then-Governor Jumes and then-Attorney General
Jeff Sessions to vesolve the controversies abont Judge Moore’s activities under both
federal and state law.

B. As a result of the Alabama Supreme Court’s action in vacating the ruling
and dismissing the case, Judge Moore was allowed to continue his prayers. Why,
then, did you insist on continuing to pursue this case by asking the Supreme Court
to rehear the case and uphald Judge Moore’s practices?

Response: Iagreed with the dissenting opinion of Associate Justice Maddox that
there was a justiciable controversy and sought to persuade the court to reconsider
that issue.
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On April 14, 1997, the Associated Press reported the following: “Pryor
said the state has no position on whether Moore’s right to pray and have a
religious display in his courtroom extends to people of other faiths. Pryor said he
did not know whether the rights of non-Christians would be violated if they were
barred from praying in Moore's court,” Supreme Cowrt rulings are clear in
barring government from preferring one religious tradition over others. Do you
balieve public officials must treat all religions squally when they become
involved in promoting religious activities?

Response: Yes. I believe the Constitution demands equality of treatigent with
respect to persons of every religion.

D. At a 1997 rally in support of Justice Moore, you said: “God has chosen,
through his son Jesus Christ, this time and this plsce for all Christians to save our
country and save our courts.” What did you mean by this statement? :

Response: I believe that God calls all Christians to enter the public square to
resolye the moral probl of our society. I believe Christinns, for =xample, heeded
the call of God to help end slavery and racial segregation. I was referring, in the
speech you mentioned, fo the present moral problem of abortion, which I also
believe Christians are called to help resolve.

2. In the summer of 2001, Chief Justice Moore—during the night and without telling his fellow
Supreme Court justices—installed a nearly three-ton granite monument of the Ten
Commandments in the rotunda of the Alabama State Judicial Building, which houses the state
Supreme Court, the courts of appeal, and other state offices. Moore placed the monumnent
directly across from the main entrance o the Judicial Building.

Last November, the federal district court ruled that this monument violatad the Establishment
Clause becanse Moore’s “fundamental, if not sole, purpose in displaying the monument was non-
secular,” The court also found that “No other Ten Commandments displuy presents such an
extreme cese of religious acknowledgement, endorsement, and even proselytization.” A three-
judge pancl of the 11th Circuit heard oral arguments on this case a few weeks aga last week, and
I would like to ask you several questions regarding the legal theories offered by the fawyers you
deputized as Assistant Attorneys General for this case.

A. These lawyers argued that the Establishment Clause only forbids coercive
governmental behavior thar commands or prohibits religious action under threat
of penalty or punishment. The Supreme Court ruled 40 years ago in Schoal
District of Abington Township v. Schempp that “a viclation of the Free Exercise
Clause is predicated on soercion while the Establishment Clause viclation need
not be so attended ” Do you agree with your Assistant Attorneys General or with
the Supreme Court ruling in 4bington Township? .

Response: Although I believe there is a strong argument that it is not = violation of
the first amendment to display the Ten Commapdments in a courthouse, I have
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some differences with Chief Justice Moore regarding the proper inferpretation of
the first amendment, Out of respect for the chief justice, who serves as the highest
judicial officer of Alabama, I agreed to appoint Mr. Titus, as Chief Justice Moore
requested, to serve as counsel for Chief Justice Moore. Mr. Titus has made these
arguments on behalf of Chief Justice Moore. I do niot believe that it is appropriate
for me to state with specifity the nature of my differences with any argument of the
Chief Justice whilc this matter is under submission before the U. 8, Court of

Appeals for the Eleventh Circuit.

Judge Ed Carnes asked Assistant Attorney General Herber Tirus whether
it would be constitutionally permissible for a judge such as Moore to speli out
“What Would Jesus Do?” in big block lerters behind his bench, for all lawyers
and everyone else 1o see. Titus responded that this would be constitutional
becanse it “would not amount to 2 Jaw establishing religion.” Do you agres with
your Assistant Attorney General?

Response: See answer above.

The brief filed by your Assistant Attorneys General argues that because
the “police power” is one of the powers reserved io the states by the Tenth
Armendment, Moore had the right to install the Ten Commandments monument
“to restore the moral foundation of law to the Stare of Alabama.™ Could you
please explain this reasoning and its basis in the Constitution or Supreme Court
precedent?

Response: See answer sbove.

The brief filed by your Assistant Attorneys General argues that the
Establishment Clause does not apply to the states in the same way that it applies
to the federal government. It arpues that states should be permirted to regulate the
“relation between religion and the state” free from “any federal intrusion.” Do
you believe the Establishment Clause applies to the federal government and to
states in the same way?

Response: See answer above.

3. In 1997, you defended then-Governor Fob James™s interpretation of the Constiturion with
regard to the display of the Ten Commandments. In an interview published in the March 13,
1997, issuc of The Alabama Baptist, you said, “The governor feels strongly that there are matters
of serious constitutionsl significance where the executive branch has the duty to uphold the
Constitution as the executive branch interprets.” Although you did not go so far as to say the
executive branch could ignore judicial decrees, you did say there are ways the executive branch
“does not have to implement rulings with which it disagrees.”

3w
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Do you belicve the executive branch must abide by and implement court rulings?
If not, what are some of the ways you believe it could not implement the rulings
with which it disagrees?

Response: In his veto message te Congress on July 10, 1832, regarding the
rechartering of the Bank of the United States, President Andrew Jackson
contended that the legislation was unconstitutional. The Supreme Conrt had
ruled that the Bank’s charter was constitutional, but Jackson acted within
his authority to disagree with the decision of the Supreme Court in exercising
his veto power granted to bim by the Constitution. This was the example I
bad in mind when the interview occurred.

In the interview with The 4labama Baptist, you also said, “There are thase whe
believe that when the Supreme Court of the United States announces a ruling, it is
on par with the Constitution iself, and I am sorry, it is not.” Why do you believe
Supreme Court rulings are not “on par with the Constitution?”

Responss: The Supreme Court can err as it did in Plessy v. Ferguson.
Because Supreme Court rulings are not as suthoritative 2z the Constitution
itself, the Supreme Court fortunately can overrule its erroneous decisions.
That is why the Court had the anthority to overrole Plessy in Brown v, Board
of Education.

4. Yougave a 1997 speech in defense of Alabama Chief Justice Roy Moore and his Ten
Commandments display in which you stated: “I became 2 Jawyer because I wanted to fight the
ACLU - the Amerjcan ‘Anti-Civil’ Liberties Union.”

D.

What did you mean by this description of the ACLU?

Response: I have disagreed with positions of the ACLVU in some controversial areas,
including abortion and student-initisted religious expression. 1 intended 1o copvey
that one of my chief goals as an adverate has been to promote a perspective of the
Constitution that is at odds with the perspective of the ACLU in those areas.

Would you be willing to recuse yourself in ]} cases involving the ACLU?

Response: As a judge, [ could fairly evaluate any case brought before me in which
the ACLU was involved. Should a party seek my recusal in any case bronght before
me, I will consult 28 U.S.C. §§455 and 144, us well as the Code of Conduct for U.S,
judges, and recuse myself in any caze where the Jaw provided I should do so.

Guns and the Second Amendment

. The following questions are about the case of United Siates v. Emerson. Although this was a
Texas case, being decided by the 5 ™ Circuit, you went out of your way o inject yourself into the

4
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debate by filing an amicus brief for the State of Alabama in support of Timothy Joe Emerson. In
fact, the State of Alabama was the only state to file an amicus brief in this case.

In your testimony, you noted that the Federal Rules of Appellate
Procedure give you, as state aftorney general, the right to file amicus briefs in
courts of appeals without permission. However, this does not answer the question
of why you chose io file an amicus brief in this case. What was the state of
Alabamsa’s interest in this case? How is that interest different from the other 49
stares, which chose not to file amicus briefs?

A

Response: 1 filed an amicus brief in the Emerson case because I belicved that an
additional perspective might assist the court in interpreting a federal law. T canpot
speak for the interests of the other states.

B. In the amicus brief you filed, yon stated that the government’s
interpretation of this federal statute—which is designed to keep firearms out of
the hands of those who are restrained from harassing, stalking, or threatening an
intimate parter or child—would be a “sweeping and arbitrary infringement on
the Second Amendment right 6 keep 2nd bear arms.”™

Response: My brief contained that rhetoric in support of the argument of
copstitutional avoidance snd statutory interpretation that I made.

C. Da you believe this statute is Constitutional? What is your opinion of the
Fifth Circuit ruling in this case?
Resp 1 am persuaded by the decision of the Fifth Circuit that the statute is
eonstitutional.

6, On July 12, 2000, you gave & speech at the Cato Institute entitled “Extortion Parading as Law;
The War on Guns.” In that speech, you charzcterized those wha exercise their legal rights
against gun dealers or manufacturers as “leftist bounty hunters.”

1 would like to share with you a story from my home state of lllinois, and I would like to know if
you would characterizs the victims in this story as part of the so-called “fourth branch of
government” or a group of “leftist bounty hunters.” In 1999, on the Fourth of July weekend,
Benjamin Smith, follower of the white supremacist, so-called World Church of the Creator,
sttempted to purchase guns from a licensed gun dealer. However, he was denied because a
background check tumed up a prohibiting factor, So he turned to someone he knew would not
perform 2 background check: gun trafficker Donald Fiessinger.

Over a two-year period, Mr. Fiessinger purchased 72 guns from the Old Prairie Trading Post in
Pekin, lilinois. The gun store never even asked whether the weapons—mostly Saturday Night
Specials—were for his personal use. The manufacturer did not place any reassnable conditions
on its dealers to prevent large-volume sales to gup traffickers. As a result, Mr. Smith was abls to

5.
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obtain two guns, which he nsed on his hate-filled shooting rampage across Illincis and Indians,
where he targeted racial and religious minoritics, By the end, he had killed two people and
wounded nine more. Five of the victims have joined in a lawsnit against the manufacturer and
distributor of these weapons. On April 10, 2002, the court ruled that their case should not be
dismissed, allowing a claim for creating a public nuisance against al] defendants and & claim for
pegligence against the dealer. How would you charasteries these victims?

Response: | would characterize these individnals a5 Innocent victims of a senseless
apd brutal murderer.

7. In this same speech at the Cato Institate, you praised the ruling of a frial court in Cincinnati,
which had dismnissed the gun lawsuit filed by the sity. However, this ruling has since been
overturned by the Ohio Supreme Court. The Court of Appeal in my home state of lllinois, as
well as thase in New Jersey and New Mexico, also have upheld lawsuits against the gun
indusy. Many state trial courts have reached the same conclusion: that these types of cases

have merit. :

Given your strong position regarding lawsnits against the fireanms industry-—you went so far as
1o draft and lobby for the passage of a law providing the industry with immunity from municipal
lawsuits in Alabarna—wonld you be willing to recuse yourself from such lawsuits?

Response: As a judge, I could fairly evaluate any case brought before me. Should z
party seek my recusal ip any case brought before me, I will consult 28 U.S.C. §§455 and
144, as well as the Code of Conduct for U.S. judges, and recuse myself in any case Where
the law provided I should do so.

8 In2001, the NRA awarded you the Harlon B, Carter Legislative Achicvernent Award, In
presenting this award, the NRA's Institute for Legislative Action Executive Director Jay Baker
praised you for lsunching “a comprehensive program of Second Amendment advocacy. . the
reach of which hes extended far beyand the borders of [your] own state.” Could you please
describe that program?

Response: In his statement, Mr. Baker gave two examples of my record as “a strong
defender of the Second Amendment” — the “leading role” I played in opposing unicipal
government lawsuits agaiust the firearms industry and the amicus brief I filed in U.S. v.
Emerson. My efforts in this area sinse 2001 include suthoring a letter to Attoruey General
Asheroft in July 2002, applauding his statement that the Second Amendment protects “the
right of individnals to keep and bear firearms.” The letter was co-signed by a bi-partisan
group of Attorneys General of 17 states, including Delawsre, Georgia, Idabo, Kentucky,
Montauz, Nebraska, North Dakota, Oklahoma, Peansylvanis, South Caroline, South
Dakota, Tennessee, Texas, Utah, Virginia, West Virginia and Wyoming.

9. According to the Press Release jssued by your office when you received this award, you
helped draft and lobby for the passage of laws that preempred local gun control ordipances.

-&-
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Could you please describe those ordinances and why you believe local jurisdictions should not
be allowed 1o craft gun control policies specifically tailored to address their needs?

Response: Alabama law new requires a statewide uniform policy as to gun control
and forbids local variations. The policy of our law, which I favored, allows every citizen of
the State to enjoy the ssme rights of possession snd use of firearms throughout the State.
Our citizens are not left guessing about local variations.

Tobacen

10, ]am concerned about your views on tobacco-related litigation. For decades, tobacco
companies have misled Congress and the American people. While plying a highly addictive
drug to our children, they have misled us about tobacco’s harmful effects,

Litigation against the tobacco industry has been and continues to be an important tool for
protecting the American people. Without this litigation, we might not have discovered the
industry’s deception. Without litigation, the tobacco industry would not have been compelied to
compensate the American people for the public health problems thet they have created.

That’s why I am troubled by your vociferous public opposition to litigation against the tobacco
industry and the role you played in opposing litigation by statcs against the industry. Some of
your views lead me to question whether you could fairly judge any lawsuit against a tobacco
company, or for that matter, any lawsuit agsinst a powerful corperate interost.

In the late 1990, you argued publicly and repeatedly that state lawsuits against the tobacco
industry were legally unfounded and politically motivated. For example, in a Wall Street
Journal editorial, you wrote:

*This wave of lawsuits is about polities, net law, and money, not public health. The
overwhelming majority of the lawsuits have been filed by Democratic attorneys general
and politically-conpected, liberal trial lawyers. Their agenda is in line with the Clinton
administration's and threatens the entire business community, not just the tobacco
industry, If they succeed, whom will they sue next?"

As you know, nurnerous Republicans have supported litigation against the tobaceo industry,
including Attarney General John Asheroft, who is pursuing a lawsuit against the industry. Do
you believe that the Justice Department’s litigation is legally unfounded? Do you believe itis
politically motivated?

Response: The Department of Justice’s suit against the tobacce industry was
origirally based on three federal statutes, and is now proceeding under a2 RICO theory
alone, U.S. v. Philip Morris Inc., 116 F.Supp.24d 131 (D.D.C. 2000) (dismissing claims under
the Medical Care Recovery Act and the Medicare Secondary Payer statute). This dismissal
way sitnilar to the reasouing of our Task Force Repart. Because Alabama does not have 3
“little RICO” statute, I did not copsider the strengihs or weakunesses of that theory against

-
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the tobacco industry. It is the responsibility of the federal judiciary to determine whether
the Jawsuit is legally unfounded. Iheve no views regarding whether the current litigation

is politicslly motivated.

11. While serving as Deputy Attorney General of Alabama, you co-anthored a report on behalf
of Alabama’s Task Force on Tobaceo Litigaton that recorimended that Alabama not file suit
against the bacco industry. The study reads like a legal brief on behalf of the tobacco industry
and rests on some conclusions that [ find roubling,

You characterize the legal arguments supporting the states” lawsuits as “at best weak and at
worst bizarre ... Our research into the various legal theories advanced by the states that have
filed suit against the tobacco companies has Jead us to the conclusions that all of the theories are
cither weak or would require a major departure from established law.” You reject a number of
different legal claims advenced by states, arguing that

*Virtually every smoker in Alabarna has known (or at Jeast should have known) for many
years that cigarettes are dangerous. This knowledge makes it difficult for individual
smokers to establish a cause of action agains! the tobacco companies and raises 2 number
of affirmative defenses against the smokers and thus against the State. ., . This is a case
in which the injured parties - the smokers - must have [iterally closad their eyes 1o avoid
seeing a statement warning them of the dangers of smoking every time they reached for a
cigarette in the last thirty years, Moreover, these written warnings aside, it has been
cornmon knowledge for many decades that cigarettes are unhealthy ”

1 find your conclusion disturbing. The existenice of wamning labels does not excuse decades of
deceptive practices by the tobacco imdustry. For example, tobacco companies have committed
consumer fraud by falsely representing that their light cigarettes deliver less tar and nicotine than
regular cigarettes when in fact they intentionally designed light cigarettes to deliver similar
levels of tar and picotine when they are smoked. Based on the logal analysis in your report, do
yau believe that the tobacco industry’s deceptive practices could establish a cause of action,
despite the existence of warning labels?

Response:  As the Task Force Report makes clear, the key difficulty for a
smoker who seeks to maintain 2 claim for deception against the tobacco industry is
the preemption analysis of the U.S. Supreme Court decision in Cipollone v. Liggett
Group, Inc., 505 U.S. 504 (1992). Because such a claim might come before me as a
judge should I be confirmed, I should nof speculate further as to the scope of
Cipollone. 1 stapd by our analysis, in the Task Force Report, regarding the
impropriety of a state lawsuit sgainst the tobacco indusiry snder Alabama law.

12. The Justice Department points out in its proposed findings of fact that the tobaceo industry’s
own internal documents demonstrate that the industry deliberate]y risled the American people
about the hannfulness of cigareftes for decades and that the misconduct is ongoing. Hereisa
guote from the filing:

5
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“In short, defendants’ scheme to defraud permeated all facets of defendants” conduct —
research, product development, advertising, marketing, legal, public relations and
communications — in a manner that has resulted in extraordinary profits for the past half-
century, but has had devastating consequences for the public’s health.”

Based on the research you conducted in completing your report, do you agree with this
conclusion? If so, would this make it ezsier to establish a cause of sction against the industry?

Response: See my answer to Question 10.

13. In the task force report, you also wrote that;

“We strongly suspect that a lawsuit against tobacco companies would provide aid and
comfort to those who want to sue other firms that sell products that have been linked to
health risks ... In short, the logic of the tobaceo cases, once adopted, can be carried to
new heights that are limited only by the imagination of the plaintiffs” bar. We cannot
predict exactly what form a newer, broader doctrine of, for example, unjust enrichment or
public nuisance would take following a successful tobacco suit in Alabame, but we are
convinced that the newer doctrine would be more likely to generate lawsuits. We do not
believe these doctrines should be expanded in such a fashion.”

Conservatives often criticize judges who they allege construe the law in pursuit of their social
agenda, Jsn't your rationale for rejecting tobaceo litigation the kind of “results-oriented” legal
analysis that conservatives criticize?

Response: No. I saw no basis in Alabama law to support this kind of litigation.
The factors that an executive officer of a state government may properly take idto account
in his or her decision-making can differ from those that are praperly taken into account by
a judge, althongh a judge might well consider the secondary and indirect consequences of
any “novel” ruling he or she might make.

14. In opposing the states® lawsuits, you said, “This form of litigation is madness. It is a threat
to humnan liberty, and it needs to stop.” Please explain how the lawsuits against the tobacco
industry constitute “a threat to human Tiberty.”

Resp The states” tob lawzuits and their settlerent dealt with public policy
questions regarding the taxation and regulation of tobacco products that are squarely
within the responsibility of Congress and state legislatures. The lawsuits thus took these
questions out of the arena of robust public debate and political accountability, and put
them inic the less undersfond and Jess acconntable forum of Kitigation. Over time, if the
electoraie comes o believe that litigation is the proper vehicle for resslving questions of
taxation and regulation, it seems to ime that the public’s inferest, participation, and faith in
the pulitical process will decline.

5.
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15. You also argued that “The tobacco issue, like so many other issues of public health, politics,
and economics, does not belong in cowrt,” Why do lewsuits against the tobacco industry “not

belang in court™?

Response: I strongly believe that issues of tobaceo taxation and regulation are
properly issues for resolution through the legislative process, rather than through
Jitigation. I stand by our analysis, in the Tobacco Force Report, regarding the impropriety
of a state lawsuit against the tobacco industry upder Alabama law. If ] am confirmed, snd
am presented with a lawsuit against the tobacco industry, I will resolve the case based on a
carefu] examination of the record, the arguments of the parties, and the relevant law.

16. According to media reports, you bave received campaign contributions from tobacco
lobbyists. In light of these contributions, and your strongly-held views on litigation against the
tobacco industry, would you be willing to recuse yourself ini any lawsuit sgainst the tobacco

industey? If not, why not?

Response: Despite my strong personsl belief that smoking is harmful, and that
cigarefte compsnies bave engaged in unethical behavior, I was able to evaluate the legal
case against the industry fairly, and I concluded that ir would be improper to file such a
suit. I 3m confident thet I can evaluate other disp regarding the industry in the same
disinterested fashion. Should a party scek my recusal in any casc brought before me, T will
copsult 28 U.S.C. §§455 and 144, as well as the Code of Conduct for U.S. judg%, and recuse
myself in any case where the law provided I should do so.

17. Your fellow statc attorneys general were highly critical of your vociferous opposition to
their lawsuits. For example, Arizona Attorney General Grant Woosds, a Republican, said, “He's
been attorney general for about five minutes, and already he’s acted more poorly than any other
attorney genemal.” Mississippi Attorney General Michael Moore said, “Bill Pryor was probably
the biggest defender of tobacco companiss of anyone I know. He did a better job of defending
the tobacco companies than their own defense attomeys.” What is your response to these

© comments?
Response: I respectfully disagree with them.

Ideology

18. Duwring the 2000 presidential campaign, President Bush pledged that he would appoint “strict
constructionists” to the federal judiciary, in the mold of Supreme Court Justices Clarence
Thomas and Antonin Scalia. Yon publicly praised that pledge, prior to the 2000 election.

A How would you describe the judicial philosophy of Justices Scalia and Thomas?

-10-
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Response: I would hesitate to describe their judicial philosophy, but
understand that each has described his approach as originalism or textualism.

B. How would you describe your own judicial philosophy, and how do you believe it
is different from or similar to Justices Scalia and Thomas?

Response: I believe that the role of 2 judge in our system of government is to
interpret laws bascd on the principles of those laws when they were enacted. I
cannot fairly compare or contrast my philosophy with that of Justices Scalia and

Thomas.

As a judge, would you interpret the Constifutian strictly according to jts
original understanding in 17897

Response: As a court of appeals judge, I would interpret the Constitation in
conformity with the decisions of the Supreme Courts and the precedents of my
court. Otherwise, I would strive to interpret the text and structure of the
Constitution reasonably.

Do you think that the Supreme Court’s most important decisjons in the last
century — Brown v, Board of Education, Miranda v, Arizona, Roe v. Wade ~ are
consistent with strict constructionism? Why or why not?

Response: I believe that the holding of Brown is consistent with the text and
structure of the Constitution, I believe that Ros and Mirende were unsupported by
the text and structure of the Constitution. As a judge, I wounld be duty-bound to
follow the precedent of the Supreme Court.

Do you still believe —~ as you stated in 2000 — that Roe and Miranda
represent “the worst examples of judicial activism™?

Response: [ believe Roe is the worst cxample of judicial activism. I believe
Miranda is an example of judicial activism. As a judge I would be obligated,
however, to follow and would follow these and all other precedents of the Supreme
Court.

Federalism

18, In one of your many federalism cases before the Supreme Cowrt, United Srates v. Morrison,
you asked the Court to strike down an important provision of the Violence Against Women Act.

D. You said about this case: “The continuing existence of violence in our sociery is
bardly proof of biag against its victims, In fact, statistics show that any bias that
does exist rung in favor of — not against — women. . . . The safety of wormen — and
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men — is best protected by encouraging and strengthening state efforts, not by
allowing the states to pass the buck to federal burcaucrats and judges,” Do you
believe that men are discriminatcd against in our society more often than women?
Why or why not?

Response: No. My argument was that states, as they should be, are
responsive to the interests of women who are victims of crime.

E. You also stated that: “The logical stretch needed to make the constitutionally
required connection between gender-otivated violence and interstate commeyce
would, if accepted by the Court, leaves no activity that Congress is without power
to regulate. Congress could regulate sleep, for example, by “finding” that
insomnia substantially affects interstate commerce by way of decreased
productivity.” Do you believe that Congress has power under the Commerce
Clause to pass any parts of VAWA? If so, which ones?

Response: I am unaware of other provisions of VAWA that werc cnacted
based on the commerce clanse. If confirmed as 2 federal judge, I would
resolve this kind of issue based on a close examination of the arguments of
the parties, the record, and all relevant Jaws and precedents.

20. Although you testified at your hearing that you don't like the term “states’ rights,” you
admifted that you have used the term in your political career. Indeed, your career has been spent
in the shadow of states’ rights. Most people whe have taken such positions maintain that they
were not opposed to civil rights but anly to the power of the federal government to protect them.
History has not been kind to those who concealed their sentiments in this legal distinction.

M. Pryoer, you have said over and over again — to your Federalist Society ¢colleagues, to the Wall
Street Journal, and to others — how much you valve federalism. You have become a predictable,
reliable legal voice for entities seeking to limit the rights of Americans in the name of states’

rights.
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A few months 2go, we had & confirmation hearing for Jeffrey Sutton, who now sits on the
&® Circuit. You hired him o represent Alabama in the case Board of Trustees of the
University of Alabama v, Garretf. Patricia Garrett was a brcast cancer survivor who
suffered emnployment discrimination because she needed treatment for her cancer, yet you
filed & brief saying that Ms, Garrett had no recourse under the Americans with
Dissbilities Act because on the grounds that Congress did not have suthority to pass it.
The Supreme Court’s decision denied basic rights to disabled peopled in America.

1 asked Jeffrey Sutton about the position advocated in the Garrett case. He testified that
he should not ba held sccountable for the arguments he made because I was not
involved in the underlying decisions of the University of Alabama in terms of what to do
with Ms. Garrett. [ wasn’t involved in the development of their constitutional arguments
in the District Court and in the Court of Appeals.” You, Mr. Pryor, were involved in the

development of such arguments.

A M. Pryor, you argued in this case for a vast restriction of the rights
of disabled Americans. Did you ever give any thought as to whether or
not that was the just thing to do?

Response: I fulfilled my duty as Attorney Geners! of Alabama te make
arguments consistent with the law as T understand it. The U.S. Supreme Court

agreed with the srguments I made.

B. Do yon believe that states’ rights always rump victims’ rights in
cases like this when the two are in conflict?

Response: No, I am unaware of any case law or other principle of law that
requires states’ rights always to trump victims® rights.

C. In your view, when would a victim’s rights rump a state’s rights?

Response: In my view, a victims® rights would trump a state’s rights when
the Constitution so provides, as in the case of viclations of the fourteenth
amendment.

D. _ Has thers ever been a case in which you decided not to make a
particular argument because it would restrict the tights of discrimination
victims?

Response: I decide which arguments to make based upon my oath to uphold
the law.

21. You gave a speech in 2001 before the American Legislative Exchange Council in

which you gaid: “With the New Deal, the Great Society, and the growing federal

bureaucracy, we have straved too far in the expansion of the federal government, at the
expense of both individual liberty and free enterprise, By restoring the balance of

13-
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federalism, we can focus the foderal government on our economic progperity.” Mr.
Pryor, please tell me how you think society has “strayed too fas” in expanding our

government?

Response: My general political beliefs are a matter of public record. Tam a
copservative. It is far from unusual for vative politicians to mazke remarks
like those of mine that you quote in this question. Indeed, the idea that the federal
governmens s too large and too costly can fairly be yaid to be 2 core belief of
copservative politicians and officeholders, and the millions of Americans who agree

with snd vote for them.

if confirmed, my genera] political beliefs will not interfere in any way with
my judicial uath to uphold the Constitution and laws of the United States. The
cenfral importance of the distinction between the judicial function on the one hand,
and the legislative and executive functions, on the other, is also a core conservative
belief — and one that ] emphatically claio for myself.

Abortion Rights

22, You bave stated that “[i}n the 1992 case of Planned Parenthood v. Casey, the Court
preserved the worst abomination of constitutional law in our history: Roe v, Wade.™ You
have also said of the day Roe was decided: “I will never forget Jan. 22, 1973, the day
seven members of our highest court ripped the Constitution and ripped out the life of
millions of unbormn children.”

A, Given your hostility to Roe v. Wade, how can you be expected to
be open-minded in cases dealing with the gray area of abortion rights?

Response: My record as attorncy general demonstrates my ability to follow
faithfully decisions of the Supreme Court with which I disagree, as my aath of office

requires.
B. Do you believe in and support a constitutional right to privacy?

Response: Iwould have no reluctance whatsoever in applying the
longstanding precedents of the Court in this area.

23. In your 2001 speech before the American Legislative Exchange Council, you stated:
“First, the federal government has no business micromensging the daily internal
operations of state povernments. Second, Congress has no authority to regulate areas that
are not mentioned in the Constitution. Third, Congress should be deadly serious about
the exercise of its enumerated powers.” Abortion is not mentioned in the Constitution.
Does that mean you believe that Congress should not have passed a law banning late-
term abortions?
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Response: Congress has the autharity to pass laws under various provisions
of the Constitution, and its acts are presumed constitutions).

Gay Rights

24, You acknowledged at your confinmation hearing that you rescheduled a family
vacation to Disney World because it coincided with an annual day-long event at Disney
Werld that catérs 1o gay and Jesbian families. If you are confirmed for the 1 1* Circuit,
do you beljeve that gay and lesbian litigants that came before you would fee] that you are

open-minded and fair?

Response: My record 2s attorney general demonstrates that I can be open-
minded and fair. If confirmed as a federal judge, I will strive to follow the Iaw
faithfully m all cases before me.

25. Mir. Pryor, in your brief in Lawrence v. Texas, you essentially argue that sodomy is e
chosen behavior unworthy of constitutional protection. You do not recognize gays and
lesbians as people worthy of the same rights and protections as other Americans, Your
position on homosexuality comes down 1o this — gay people have two choices: celibacy

_or lawbreaking. Isn’t that correct?

p Response: No. I argued that the decision of the Supreme Court in Bowers v.
Hardwick was still good law. T also argued that state legislatures are the proper
place to resolve this debate, and I noted that several of those legislatures have
repealed spdomy laws in recent years. Of course, gays and lesbigns are entitled to
the same protections as any other Americans under the Constitution, and s a judge
I will apply faitbfully the Constitution and Iaws of the United States.

26. You wrote in your Lawrence brief that a constitutional right to gay sexual activity
“ynust logically extend to sctivities like prostitution, adultery, necrophilia, bestiality,
possession of child pornography, and even ineest and pedophilia,” Do you believe that
there is no differencc in permitting gay sexual activity and permitting incest and
pedophilia?

Response: I believe there are differences in the sexual activities you
mentioned. My argument in Lawrence was that a broad right to consensual sex, as
Justice White stated in Bowers, could lead to the protsction of other sexual activities.

27. Do you agree with the recent comments of  Sepater Rick Santorum that “if the

Supreme Court says that you have the right to consensual [gay] sex within your home,
then you have the right to bigamy, you bave the right to incest, you have the right to

adultery?”

Response: Please see my auswer to question 26,

Federalist Society
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28. You are a member and officer of the Federalist Secisty, Over half of the circuit court
nominees we have secn this year are members of the Federalist Society. Yet fewer than
1% of the lawyers in America balong o this group. Why do you think that so many of
President Bush's circuit cowrt nominecs are members of the Federalist Society?

Response: I do not know.

28. Do you agtee with the following assartion from the Federalist Society’s statement of
purpose?

“Law schools and the legal profession are currently strongly dominated by o form
of orthodox liberal ideology which advocates o centralized and uniform society.
While some bers of the academic communily have dissented from these views.
by and large they are faught simultaneously with (and tndeed as if they were) the
law.”

Response: Yes.

30. According to its mission stetement. ane of the goals of the Federalist Society is
“reordering priorities within the legal system to place @ premiuwm on individual liberty,
traditional values, and the rule of law.” Do you believe that certain priorities need to be
reordered? If so, which ones? What is your belief about the role of federal judges and the
courts in reordering such priorities? On which traditiona] values should there be a

premivm, and why?

Response: Ibelieve that individusl liberty, traditions] values, and the rofe of
law are principles embedded in the Constitution, which federal judges are sworn to
nphold. Isipport these principles, and I support the Constitution. The traditional
values of equal justice, fair play, protection of political debate and dissent, and
religious freedom are values an which there should be a premium, because these
values are protected by the Constitution.
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Written Questions for Williamm Pryor
Nominee to the U.S, Court of Appeals for the Eleventh Circnit
Submitted by Senator Joho Edwards

Question #1

During your testimony, you stated: “I clerked for John Minor Wisdom. I'm proud that |
clerked for him, especially because of his record on race, and especially because he
recognized the difference between what the Constitution requires in a balance of federal
and state power and the flawed and totally discredited and rightly discredited views of
pullification and interposition that were advocated by southem populace back in the

1850s and '60s.”

However, Judge Wisdom expressed a view toward federalism considerahly different than
the one you have advocated. For example, in 2 1982 speech, Judge Wisdom said:

“My friends and I grossly underestimated the resistance that desegregation would
encounter.

“That resistance is reappearing even today in anti-busing bills in Congress, a
Congressional debate over extension of the Voting Rights Act of 1965 and in a
Justice Department less enthusiastic in supporting civil rights than the Justice
Department of the 60's and 70's . . . Our court had streng opposition from six state
legislatures and state governors, year in, year out. One year the state of Louisiana
had five extra sessions of the Legislature, each one designed to overcome
decisions of pur court.

“Senators, Congressmen, governors and local paliticians eventually changed their
attitude toward minoritics. This is not attributable to a change of heart but to the
Voting Rights Act of 1965, now before Congress for extension, enfranchising
blacks previously disenfranchised by many ingenious devices.

“My expericnce confirtns a longstanding belief: It is a fortunate thing for this
country that we live under a Hamiltonian theory of Federalism rather than a
Jeffersonian theory. The civil rights and civil liberties we now enjoy would never
have evolved as far as they have if our Federal courts had deferred 1o the states to
the extent that Jefferson wanted deference 1o the states, and 1o the extent that
some persons apd counts would have us now defer to states’ rights and 1o state

courts.

““This country lives and thrives and enjoys Jeffersonian freedoms and rights under
what is primarily a Hamiltonian view of Federalism: A strong national
government adequate to deal with the exigencies of the time and the complexitics
of a growing nation,
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*] do not know what {s meant by those who talk today about the "new federalism.”
It has some semblance of meaning if it refers o a return of some social and
economic responsibility for local interests to the states and to the cities. But that

was the old federalism.

“The crowning glory of American federalism is not states’ rights. It is the
protection the United States Constitution gives to the private citjzens against all
wrangful government invasion of fundamental rights and freedoms. When the
wrongful invasion comes from the state, and especially when the unlawful state is
locally popular or when there is Jocal disapproval of the requirements of Federal
law, Federal courts must expect to bear the primary responsibility for protecting
the individual.

“This responsibility is not new. It did not start with the school segregation cases.
It is close to the heart of the American Federal union, It is implicit in the
replacement of the Articles of Confederation by the Constitution. It makes
faderalism workable - when Federal judges perform firmly and fully their historic,
destined, decision-making role in American federalism.”

A. How does your view of federalism differ from that expressed by Judge Wisdom?

Response: Aside from the criticisms of Congress and the Justice
Department, which I cannot evaluate without personal knowledge, I agree with the
perspective of Judge Wisdom about federalism in the question above.

B. Do you agree with Judge Wisdom that *[tjhe civil rights and civi] liberties we
now enjoy would never have evolved as far as they have if our Federal courts had
deferred to the states to the extent that Jefferson wanted deference to the states, and to the
extent that sorue persons and courts would have us now defer to states’ rights and to state
cowrts?’ If not, please explain why you disagree.

Response: Yes, I agree with Judge Wisdom’s statement.

Question #2

In 2 2000 =rticle, “The Demand for Clarity: Federalism, Statutory Construction and the
2000 Term,” you wrote that you hopc to “participate in this next phase of the operation of
Jarmes Madison’s ‘double security.”™ You claimed that “the federalism decisions of the
Rehnquist Court are Madison’s ‘double security” in operation: the States and the people,
through litigation, control the unauthorized use of federal power, and the Court performs
its role in the control of the federal government itself.”

However, your praise of the Rehnquist Court’s federalism decisions fails to recognize an
important aspect of Madison's “double security,” i.e., the crucial role the federal
government plays in curtailing abuses by the state — “the different governments wil]
conirol each other.” And your record is consistent with your favoritism toward
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controlling federal power while showing an outright hostility toward the federal
government’s efforts to check state power, particularly when it comes to preventing
states’ violations of civil rights. You occasionally pay lip service to this prong of
Madison’s double security, but your actions speak otherwise.

For example, in a speech to the Atlants Lawyers® Chapter of the Federalist Society, you
mentioned that “the Constitution fosters the right climate for growth when it sirply
forbids state governments from depriving citizens of basic civil and economic rights,”
However, you have repeatedly attacked efforts by the federal government to enforce
basic ¢ivil and economic rights, encouraged federal courts to restrict civil rights
legislation and heartily praised courts when they did so.

Can you cite any speech, article or other public pronouncernent in which you praised a
eourt for upholding a law that protected the civil rights of individuals, including
minerities, wornen, gays or the disabled?

Response: Following the unanimous decision of the Supreme Court, in
Sinkfield v. Kelley, S31 U_S. 28 (2000), in which my office successfully argued in
defense of majority black voter districts for the Alabama Legislature, [ praised the
Supreme Court My November 27, 2000, press statement “Pryor Hails U_ S.
Supreme Court Order Dismissing Legislative Redistricting Suit.,” can be found at

www.ago.gtate al.us/news archives.cfm.

I have also praised decisions of federal district courts in Alabama that
upheld majority black legislative, congressional, and State Board of Education
districts that I defended under the Voting Rights Act. My press statements
concerning these developments can be found at the web address noted above:
“Federal Court Rejects Challenge of Legislative Districts” (July 11, 2002; “Attorney
General Bill Pryor said today he is delighted™ with the decision in Montiel v. Davis, '
215 F.Supp.2d 1279 (S.D. Ala. 2002)); “Pryor Wins Dismissal of Congressional
Redistricting Lawsuit™ (April 30, 2002; “Attorney General Bill Pryor said today he
is pleased that the U.S. District Court for the Mlddle District has granted his request
to dismiss federal litigation regarding the redistricting of Alabama’s Congressional
seats.”); “Federal Court Grants Pryor’s Reguest to Dismiss Challenge to B.O.E,
Districts” (April 18, 2002; “Attorney General Bill Pryor said today he is pleased that
the U.S. District Court for the Southern District of Alabama has granted his request
to dismiss federal court litigation that challenged State Board of Education
redistricting.”); “Federal Appeals Court Grants Pryor’s Request To Uphold
Dismissal of Challenge To B.O.E. Districts” (Febraary 24, 2003; “Attorney General
Bill Pryor said today he is pleased” with the Eleventh Circuit’s action in Montiel v.

Davis, 62 Fed. Appx. 318 (11° Cir. 2003)).

I have slso praised the decision of the Supreme Court in Good News Club v.
Milford Central School District, in which my office filed an amicus brief that argued
in support of the first amendment rights of a group of elementary schoo! stadents to
meet for religious expression on the property of a public school after regular school
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hours. (September 2, 2002, Press Statement, “Pryor Says Flagpole Prayer Meetings
are Pratected by First Amendment”)

Question #3

Dunng your tesrimony, you repeatedly stated that you would not inject your personal
views into decision-making nor would you refrain from upholding the law, even when it
conflicts with your personal views. You admitted that, as Antorncy General, you were a
vigorous advocate, but that, “as g judge, I would have to domy best to determine fom
the precedents what the law actually, at the end of the day, requires.”” However, you have
praised and encouraged this kind of behavior in federal judges.

In your previously noted article, you effusively praiscd the decision in Westside Mothers
v. Haveman, 133 F. Supp. 2d 548 (E.D. Mich., 2001) - a blatant example of judicial
ovemachng designed to reach a particular political geal.

Ignoring Supreme Court precedent, Judge Cleland held in Westside Mothers that the
Medicaid Program is merely a contract between the state and federal government and that
laws passed by Congress pursuant to its power under the Spending Clause are not the
supreme law of the land, The Sixth Circuit Court of Appeals unanimously reversed
Judge Cleland, finding his decision to be poorly reasoned, contrary to well-settied
precedent and binding precedent. In other words, he got it plain wrong.

Not only was Judge Cleland’s decision just flat out wrong, it was extraordinarily mean-
spirited. Had this ruling stood, about 40 million people would have become uninsured
overnight. It would have effective tumed Medicaid into s block grant program because it
removes the ability of poor and disabled people to sue for benefits.

Nevertheless, you called this decision “brilliant,” and “scholarly” and urged that every
serious Federalist read it. You said it represented the “next frontier of federalism cases,”
You even went so far as to call it “sublime.” [ can’t help but wonder what this says
about your ability to apply the law fairly and accurstely without Jetting your personal
views get in the way.

A, Do you believe that Judge Cleland’s personal views in any way affected his
decision~making or do you believe that he reached his decision based solely on the
applicable law and precedents? Please explain.

Response: I was impressed by the lengthy opinion of Judge Cleland and
have no reason to belicve that his opinion was based on any persona) views. I would
expect from his extensive discussion of case law decided over the past century that
Judge Cleland reached his detision in good faith based solely on his reading of the
applicable law and precedents. I have no personal knowledge, however, of Judge
Cleland’s process in deciding this case.
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B. Merriain Webster Dictionary defines “sublime as “lofty, grand, or cxalted in
thought, expression, or manner; of outstanding spititual, intellectual, or moral worth;
tending to inspire awe usually because of elevated or transcendent excellence.” What
about Judge Cleland’s decision in Westside Morhers made It worthy of such praise?

Responsc: I was impressed by Judge Cleland’s extensive research and
discussion of sovereign immunity and the application of Ex puste Young.

C. Can you name any other cases that you view as “sublime?” Explain.

Response: Yes. I believe that the majority opinion of the Supreme Court
written by Justice Kennedy in A/den v. Maine was a sublime exposition of the
sovereign immunity of state governments under the Constitution.

D. Do you believe that the Sixth Circuit was wrong to reverse Judge Cleland?
Explain,

Response: Ide not have a judgment whether the Sixth Circuit was wrong fo
reverss Judge Cleland, because I have not read all of the briefs, the record, and the
applicable case law in the Westside Mothers case.

Question #4

You obviously have a real commitment to advancing your view of stamtory and
constitutional interpretation. You expressed hope that you could participate in the “next
frontier” of federalism cases that the lower court’s Westside Mothers decision
repr:s:nted. Please explain why, given your obvicus eagemmess to participate in this
“next frontier,” you would so readily give it up to go on the federal bench, whete you
would be expected to sct pside these views and apply the law, so much of which conflicts

with your deeply held personal views?

Response: As much as I enjay being an advocate, I cannot imagine a greater
or more enjoyable privilege thun serving as a circuit judge of the United States.
Although I sometimes disagree with decisions of federal courts, it is with respect,
incorrect to say that much of the law conflicts with my personal views. I revere the
Consfitution of the United States, and T would be honored to defend the
Constitution a5 a federal judge. T know this from my earliest experience as a
lawyer, becanse I thoroughly enjoyed working as a law clerk to the late Judge John
Minor Wisdom of the U. S. Court of Appeals for the Fifth Circuit.

Question #5

You, along with nine state attorneys general, filed a brief urging the Supreme Court to
review the Sixth Circuit’s decision in Gruiter v. Bollinger, In that case, the Sixth Cireuit
upheld as constitutional the admissions policy of the University of Michigan's law
school, which included affirmative action. However, in your brief, you, and the other
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state attorneys general, did pot wrge the Court to reach a particular cuicome, reserving
that issue for an amicus brief on the merits.

A. Given your obvious willingness to represent the views of the state of Alabama in
mamerous briefs you have filed with the Supreme Court, why did you choose not to file a
brief on the merits when the Suprems Court granted certiorari in this case?

Response; Because my state is still in the last stages of litigation involving the
desegregation of higher education, my state did not have an interest in the
particular outcome of Grutter v, Bollinger. 1 hoped that the Supreme Court would
resolve the conflict in the decisions of the circuit courts of appeals before my State
resolved its desegregation litigation. In that event, my state universitics and colleges
would bave clear guidance on the issues of affirmative action raised by Grutter v.
Bollinger when the desegregation litigation in Alabama ends.

B. If you had filed a brief in this case, what result would you have urged the
Supreme Court to reach?
Response: I do net know. I know that I will strive to follow the decision of
the Supreme Court rendered on June 23, 2003.

Question #6

In speeches, writings, and briefs, you have expressed the view that the federal
govermnment bas remarkably little power to protect the environment under the
Constitution’s Cornmerce Clause. In panicular, you have advocated “in favor of limiting
the reach of the federal government through the Commerce Clause into traditional areas
of state environmental primacy.”

A. What do you consider “areas of state environmental primacy™?

Response; I believe that land use regnlation and conservation of wild
animals are areas of state primacy.

B. Do you believe that the federal govarnment has the power under the Commerce
Clause to regulate in these areas? )

Response: The Supreme Court has ruled that Congress has broad authority
to regulate any activity that is cconomic in nature. See Wickard v. Filburn, 317 U.S.

111(1942).

Question #7
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In Gibbs v. Babbir, you filed 2 brief asking the Supreme Conrt to review and reverse an
opinion upholding the federal government’s authority under the Endangered Species Act
io prevent the killing of red wolves on private land. Gibbs was g Fourth Circuit case
invalving the introduction of red wolves in North Carolina. Alabama is in the Eleventh
Circuit, so the Gibbs ruling had little if any impact on the law in Alabama.

A Why did you choose to use your office’s scarce, taxpayer-funded resources to
seek Supreme Court review of this case?

Response: One of my assistants, Jack Park, nsked me if he could write an
amicus brief in Gibbs v. Babbist in additions to his regular duties at the office. I gave
him permission to do sa.

B. In Gibbs v. Babbit, you urged the Supreme Court “to address the

constitutional issue raised in this case,” and you asked the Court to rule that
“[a]pplication of the red wolf rule to private lands cannot be sustained as an exercise of

. Congress’s powers under the Commerce Clause.” Supremne Court review was necessary,
you wrote, because otherwise, “it is inevitable that some other endangered species will
find its way onte private property and cause a criminal prosecution, the derailing of 2
hospital project, or other injury to State and local interest.” Is it your view that the
Endangered Specics Act is unconstitutional as applied to private lands?

Resporse: T have pot studied or formed an opinien on this issue, If
confirmed as a federal judge, and this issue came before me, [ would closely examine
the arguments of the parties, the record, and all relevant laws and precedents fo
-resolve the dispute before me.

C. Are habitat protection and species reintraduction efforts across the country
impermissible?

Response; I have not studied or formed an opiniog on thiz issue. If
confirmed ay a federal judge, and this issue came before me, I would closely examine
the arguments of the partics, the record, aud all relevant laws aud precedents to
resolve the dispute before me.

D. Do you beljeve that federal environmental protection efforts cause “injury to state
and local interest[s]"?

Respoase: I do not have 2 judgment on this jssue, If confirmed as 2 federal
Jjudge, and this issue came before me, I would closely examine the arguments of the
parties, the record, and all relevant laws and precedents to resolve the dispute

before me.
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Written Questions for Attorney General William Prvor

from Sen. Russ Feingold

L When was Republican Attorney Generals Association formed? Who was
involved in its founding? What role did you play in its founding?

Response: The Republican Attorneys General Association (RAGA) was formed in
1999. The Chairman of the Republican National Committee, (RNC), Jim Nicholson,
and his staff decided to create RAGA after consulting several state attorneys
general, including myself, Mark Earley of Virginia, Charles Condon of South
Carulina, Jane Brady of Delaware, John Cornyn of Texas, and Don Stenberg of

Nebraska.

2. News reports describe different relationships between RAGA and the Republican
National Committee, Some reports claim that RAGA seeks donations from corporate
sponsors and that some of that money is later donated to the Republican National Statc
Elections Committee (RNSEC), while other reports claim thet RAGA has a membership
fee that is later donated, in part, to the RNC. On the other hand, 2 Washington Post
article stated, “Contributions selicited by [RAGA] go into the ‘soft money’ account of the
RNC and are reported in the RNC’s monthly filings with the Federal Election
Committee,” Please clarify the relatonship between RAGA and the RNC, Did this
relationship change after enactrent of the Bipartisan Campaign Reform Act of 2002

(BCRA)? If so, how?

Response: Before the enactment of the Bipartisan Campaign Reform Act of 2002,
RAGA was created by the RNC, but I do not know its exact past relationship with
the RNC or the RNSEC. When the Bipartisan Campaign Reform Act of 2002
became effective, RAGA ceased itz relationship with the RNC.

3, Please specify your role in RAGA from its founding to the present, including the
dates during which you served as Treasurer or in any other capacity.

Respanse: In 1999 and 2000, I served as Treasurer of RAGA. In 2001, X served as
Chairman of RAGA. In 2002, I served as Immediate Past Chairman of RAGA.
Since 2002, T have not served in any official capacity with RAGA.

4. Who administered RAGA and how did it operats? Were there different
committzes of RAGA, such as a membership committee, policy committee, or
fundmising committee? Please identify any such committee and the individuals who

served on them.

Response: RAGA was administered by staff employed ‘by the RNC. The only
committee of RAGA of which I am aware was the executive committee. The
members of this commitice during my service an it were the officers of RAGA. To
the best of my knowledge, the persons who served on the executive committee in
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1999 to 2002 were Cherles Conden of South Careline, Mark Earley of Virginia,
Jane Brady of Delaware, John Cornyn of Texas, Mark Shurtleff of Utah, Wayne
Stenjhem of North Dakota, Jerry Kilgore of Virginia, and Steve Carter of Indiana.

5. Did RAGA keep membership or donor records of any kind during the time that
yon weye active in the organization? Who kept those records and where are they at this
time? If the records are or were kept by the Republican National Committee, please
identify the custodian of those records and provide current contact information.

Response: During my service with RAGA, all membership or donor records of
RAGA were maintained by the RNC. I do not know the location or custodian of

these records.

6. How were potential members of RAGA identified? Who participated in
determining what potential members would be contacted and how they would be

contacted?

Response: The staff of RAGA (employees of the RNC) identified potential members
of RAGA and determined how ta contact prospective members.

7. Describe the methods by which potential members to RAGA were asked to be
mernbers and to contribute to the RNC, the RNSEC, or any other fund or ac¢ount.

Response: Potential members of RAGA were, to my knowledge, contacted by
pbone, in person, and by mail

a. Did you personally speak to, or contact by mail or by phone, any potential
member of RAGA about joining the organization? How often did you make such
contacts? Where did your contacts with potential members of RAGA take place? If they
were made by phone, from where did you make such calls? Approximately how many
personal solicitations for membership in RAGA did you make?

Response: When requested by staff of RAGA on private properties and at times
suggested by that staff, I spoke to potential members of RAGA about contributing
to the RNSEC. Some of these solicitations were made by phone at offices of RAGA.
Others were made in visits ta the offices of the prospective donors. Because I did
not keep records of these solicitations, I do not know how many solicitations
occurred nor do I recall the locations and times of these solicitations.

b. Did you make solicitations at RAGA events? If so, please list and describe all
such solicitations.

Response: I attended several RAGA events and spoke in support of the fundraising
effarts of RAGA. Because I have not kept records of these solicitations, I am unable

1o list and describe them.
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. Did you ever indicate to & poteritial member of RAGA or donor to the RNC ar
RNSEC that some portion of & conttibution would or might benefit your own campaign
for Attorney General?

Response: No. I did not identify how contributions to the RNSEC would be
expended other than to support the general goal of electing Republicans to office,

d. Did any member of RAGA also contribute dirsctly to your campaign? If sa,
which corporation and in what amount?

Response: Because I have never maintained records of RAGA membership, I do
not know whether a RAGA member contribuied directly to my campaign.

. Approximately how many companies were contacted ta solicit membership in
RAGA. Approximately how many members did RAGA have? How much did 2
membership cost?

Response: Because I have never maintained records of RAGA membership, I do
not know how many companies were contacted nor the number of members of
RAGA. The membership amounts during my tenure with RAGA were $5,000,
$10,000, 515,000, and $25,000.

f Did anyone in your employ or under your direction speak to, or contact by mail
or by phone, any potential member of RAGA about joining the organization? Please
describe how you as Treesurer of RAGA were involved in these contacts. Did you
participate in any meetings with individuals who made solicitations on behalf of RAGA?
Please describe how often such meetings occurred and whar was discussed in these
mestings?

Response: To my knowledge, the only persons, other than myself or fellow state
atftorneys general, who solicited a contribution on behalf of RAGA were the staff of
RAGA who were employees of the RNC. Sec answer to question 7(a) above
regarding my involvement in those contacts. Please see my answer fo question 7(b)
regarding meetings at RAGA,

8. Please list all speeches or addresses in which you deseribed or discussed RAGA
to or with the audience and provide copies of prepared text or transcripts of each such

speech or address.

Response: I have provided to the Committee copies of all written speeches in Which
1 ever mentioned RAGA. I have no knowledge of any other speeches in which I ever
mentioned RAGA.

9. ‘What were the benefits of membership in RAGA? If there were different levels
of membership, indicate the bencfits of each level. Were members invited to special
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meetings with you or any other Republican Attorney General? Please describe each such
mecting that you attended or of which you are aware.

Response: Members of RAGA were invited to meetings of RAGA. The different
levels of membership were §5,000, $10,000, $15,000, and $25,080. Depending on
their level of membership, members received invitations to various RAGA events
attended hy any number of artorneys generzal, including myself. I do not recall the
specific numbers of invitations. I recall attending mestings in New Orleans, LA;
Kiawah Island, SC; Williamsburg, VA; Chicago, IL; New York, NY; Washington,
D.C.; Austin, TX; and Fort Landerdale, FL.

10.  During the period you served as Treasurer of RAGA, did you receive reports on
the fundraising for and membership of RAGA? If 50, how often were you apprised of the
progress of RAGA fundraising snd membership and in what form was that information
conveyed to you? Did you continue to receive any such information afler you stepped

down from your position as Treasurer?

Response: During the period that I served as an officer of RAGA (including
Treasurer), I received oral and home e-mail reports from RAGA staff on the
fundraising totals of RAGA. These reports did not Jist or otherwise identify
contributors to RAGA. This information was provided on s monthly basis. I
stopped receiving this information after I ended my service as an officer.

11 Are you aware of any companies in the State of Alsbama that are or were
members of RAGA? Were you involved in the solicitation of any of these cornpanies? If

so, which companies?
Response: | am unaware of any Alabama companies being members of RAGA.

12, Please describe how you balanced your role as Treasurer and member of RAGA,
a political organization, with your duties as Attorney General,

Response: My duties as Aftorney General kave always taken priorify over any
political activity of my party.

a. What steps did you 1ake, if any, fo make sure that companies that were the
subject of pending investigations or legal action were not solicited for membership in

RAGA?

Response; Iam apprised every week of any investigations or legal actions of my
office. To my knowledge, I never solicited for RAGA a contribution from any
person who was the subject of an investigation or legal action of my office.

b. Did you or any RAGA official make s solicitation of a corporation that was the
subject of an ongoeing or pending investigation, settlement negotiation, or lawsuit
involving the Alabama State Attorney General’s office? If so, please describe in detail.
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Response: No, not to my knowledge,

¢. Did your affice file any cases against or conduct any investigations of an
individual or corporation who has ever conibuted to RAGA? Please identify any such

case or investigation.

Response; Because I never maintained records of RAGA contributors I am not
aware of such an investigation or lawsuit.

d. Did your office ever investigate but not file a case against a RAGA member?
Please identify any such investigation and indicate the reasons that further action was not
taken, (If any such investigations are not public knowledge, you may respond separately
in a document that will be kept confidential by the committee.)

Response: 1am not aware of any instance where my office investigated a member of
RAGA.

13, Did you participate in any discussions with any other state Attorney General or
with staff ar the RNC about how the money raised by RAGA would be used?

Response: [ understood from my discussions with the staff of the RNC that funds
raised by RAGA would be deposited in accounts of the RNSEC. I also understood
from the staff of the RNC that the RNC intended to assist candidates in races for
state attorneys geperal in a masper determined by the RNC.

14. How did RAGA cover its administrative costs?

Respanse: I understood that the administrative costs of RAGA were ta be borne by
the RNC.

15. At your hearing, you testified that you have an obligation to make a reasonable
argument in defense of challenged statc statute, even when you strongly disagree with it,
Does this obligation include sppealing an adverse ruling from a lower court?

Responge: This obligation includes an appeal from an adverse ruling when a
reasonable argument can be made on appeal.

16.  Asnoted in your hearing, prior to your becoming Attomey General, the Attorney
General’s office defended § 16-1-28 of the Alabama Code 1975 against a constitutional
challenge in Gay Lesbian Bisexual difiance v. Pryor. The district court found the stante
unconstitutional, In your opinion, did § 16-1-28 of the Alabama Code 1975, the statute
challenged in Gay Lesbian Bisexual Alliance v, Pryor meet, what Sen. Sessions described
in his questioning as the “throw up test™?



185

Response: I did not believe that 1 could make z reasonable argument in defense of
section 16-1-22 of the Code of Alabama in the light of the ruling of the district court.

17.  You indicated at the hearing that the appesl in Gay Lesbian Bisexual Alliance v.
Pryor was filed by Attomney General Sessions. You stated, “[b]y the time the decisions
came down, [ was Attarney General, but | did not file any papers to quarrel with the
decision because, in fact, I agreed with it. When we worked together in the Attormney
General’s office, I declined to participate in that case for General Sessions because I had
agre=d with the district court ruling, and I agreed with the Eleventh Circuit ruling.” If
you disagreed with the position that the state was taking in the case, why didn’t you
withdraw the zppeal when you had to power to do so upon taking office as Attorney

General?

Response: Out of respect for the legal arguments made by my predecessor in office
in an appeal already under submission to the Eleventh Circgit, I did not withdraw
the appeal. The State did not attempt to enforve this statute during the pendency of

this appeal.

18.  After taking office as Attorney General, did you discontinue any lawsuit or
withdraw any appeal that had been pursued by the previous Attormey General?

Response: I do not recall discontinuing a lawsuit or sppeal pursued by my
predecessor nupon my taking the Office of Attorney General of Alabama.

19.  Please Jist and describe all actions you took as Attorney General that in your view
demonstrate that you can be fair and impartial in cases involving gays and lesbians
" despite your personal feelings abour their lifestyle, '

Response; My entire tenure as Attorney General of Alabama demonstrates my
fidelity both to the rule of law and my oath to uphold the Constitution. My decision
not to seek rehearing or review of any issue decided by the Eleventh Circuit in Gay
Lesbian Bisexual v, Pryor demonstrates my sperific impartiality regarding legal
confroversies invelving homosexnals.

20.  You have criticized those who have tried to address significant racial disparities in
the implementation of the death penalty. Calling their arguments “ridiculous,” you said,
“I would hate for us to judge the criminal justice system in a way where we excuse
people from committing crimes because well we've imposed enough punishment on that
group this year.” Yet, many studies have shown thar there are rscial disparities, and
pethaps even racial bias, in the death pepalty system. In 1990, 2 Government Accounting
Office study concluded that 28 separate death penalty studies show a panern of evidence
indicating rscial disparities in the charging. sentencing, and imposition of the death
penalty. Moreover, the report concluded that "race of victim influence was found at al]
stages of the criminal justice system process...." The former Governor of Maryland
proclaimed & morstorium on the death penalty in his state because of concerns it was
being applied in a racially discriminatory fashion, Earlier this year, the study he ordered
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was comppleted end found troubling racial and geographic disparities in the Maryland
death penalty system. The study found that black offenders who kill whites are four
times as likely fo be sentenced 1o death as blacks who kill blacks, and twice as likely to
got a death sentence as whites who kill whites. Arc you not troubled at all by racial
disparities in the application of the death penalty? On what studies or evidence do you
base your assertion that these concerns are “ridiculous™?

Response: As the quote you have ascribed fo me suggests, I remain fundamentally
opposed to racial bias in the implementation of the criminal fustice syatem and
continue fo believe that it would be both illegal, and immoral, to impose punishment
on those accused of committing crimes based upon some sort of racial quota. Tem
not, however, familiar with the 1990 GAO study that apparently reviewed the
impact of race on the criminal justice system as a whole. Nor am I familiar with the
recent study you stated that found “troubling racisl and geographic disparities in
the Maryland death penalty system.” I know of no such abuses in the State of

Alabama.

In fact, our system has numerous safeguards to ensure that all citizens are
treated equally before the law, Although my office ordinarily does not determine
what crimes are charged, individua) presecutors from the offices of the district
attorneys do not have the discretion to charge a suspect with anything other than
the most serious crime supported by the evidence. The defendant is then tried by 2
juary of his/her peers and, if eopvicted of capital muarder, again pleads histher case
during the penalty phase where the jury makes 2 sentence recommendation, Once
the jury recommends a sentence, the trial judge may reject that sentence in favor of
a lighter or harsher sentence, My office is solely responsible for the capital appesls
process and my prosecutars have standing orders to strictly adhere to the law and
ensure that justice is done in cach case. As to studies that I respect, I would refer
you to the works of Joseph L. Katz, Ph.D., at Georgia State University, in defonse of
the State of Georgia in McKlesky v. Kemp.

21.  Have you reviewed the findings and recommendations of the Ryan Commission?
In your view is Alabama’s death penalty system fairly subject to some of the same
criticists as the Staie of Illinois” system?

Response: I have not reviewed the findings and recommendations of the Ryan
Commission, nor am I personally familiar with the cases upon which that stady is
based. If, however, contemporary articles regarding the subject in the Chirago
Tribune are accurate, [ would not dispute the existence of problems within that
systemn. Many of the problems in Illincis are a direct result of the corruption and
malfeasznce of certain law enforcement officers in Chicago. *Charges of police
misconduct - from manufacturing evidence fo concealing information thst could
help ¢lear suspects - are central to at least half of the 12 Illinois cases where a man
sentenced to death was exonerated.” (Steve Mills and Xen Armstroung, “A tortured
path to Death Row,” The Chicago Tribune, November 17, 1999); see also Maxwell v.
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Gilmore, 37 F.Supp.2d 1078, 1094 (N.D. IIL 1999) (“It is now common knowledge
that in the early to mid- 1980s Chicago Police Commander Jon Burge and many
officers working under him regularly engaged in the physical abuse and tortors of
Pprisoners to extract confessions”) . Governor Ryan later suspended executions in
Tllinois, and it is my understanding that steps have been taken within the state
government to remedy these problems.

Although I acknowledpe that grave injustices may have been done in several
cases in Jltinois, I strongly disagree with the suggestion that the existence of
corruption, incompetence, and malfcasance in Yilinois - and, in fact, primarily
within a single county of that state - constitutes a legitimate basis upon which to
question the integrity of the system in Alabama,

22.  Inlight of your advocacy in favor of the death penalty, and your criticism of many
who are concerned about unfaimess in the system or the proven fact that innocent people
have been condemned to death in this country, please list and describe all actions you
took as Attorney General that demonstrate that you can be fair and impartial in any case
involving the desth penalty despite your strong personal feelings in favor of that
punishment. .

Response: My entire tenure as Attorney General of Alabama demonstrates my
fidelity to the rule of law and my oath to uphold the Constitution. I am duty bound
to ensure that all citizens of Alabama are fairly treated by my office, and I have
performed that duty. In that capacity, I have supported increases in compensation
for atterneys in capital direct appeals and drafted Jegislation to change the method
of execution from electrocution to lethal injection.

23.  Iunderstand that you hired Jeffrey Sutton as counsel to prepare an amicus brief on
behalf of the State of Alabama in Solid Waste Agency of Northern Cook County
{(SWANCC) v. United States Army Corp of Engineers, The Statc of Alabama was the
only state to file an amicus brief arguing against Congyess's suthority in the case, In the
brief, you argued that in passing the Clean Water Act, if Congress delegated authority to
the Corps allowing the promulgation of the migratory bird rule, such 2 delegation
represented, "svery measure of constitutional excess,”

a. You stated in your testimony that the Supreme Court in the SWANCC case
adopted the position taken in your brief, Isn’t it true that the Court desided the case on
statutory not constitutional grounds?

Response: Yes. My brief argued both grounds.

b. Is it your view that Congress' constitutional suthority for passing the Clean
Water Act stems solcly from the Commeree Clause? Do you believe that one might, in
fact, find reason for congressional authority over protection of wetlands in, not just the
Commerce Clauss, but the Property Clause, the Treaty Clause, or the Necessary and
Proper Clause?
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Response: I do not doubt that Congress may have the authority to enact policies of
environmental protection based on powers granted in the Constitution that are
separate from the Commerce Clause.

c. Is it your view, therefore, that Congress exceaded its constimtional authority in
pessing the Clean Water Act?

Response: 1 do not have a view that the Clean Water Act is unconstitutional.

24,  In one of your speeches (Competitive Federalism and Environmental
Enforcement) you cal} "ridiculous” a ruling that vindicated a claim of environmental
injustice: You argue that EPA’s disparate impact regulations passed under Title VI of the
Civil Rights Act — regulations that form the legal basis for most claims of environmental
injustice ~ are themselves invalid, You conclude that: "Environmental recism cases
should fail generally.” The first Bush administration released a report in 1992 called
Environmental Equity, which fully docurnented that minorities and the poor face greater
risk of exposure to hazardous waste and sustain more environmental costs than other
populations. Please elaborate on the views expressed in your speech. Do you believe
there should be ne federal forum at all for claims of environmental injustice based on

race?

Response: I believe, consistent with the decision of the Supreme Coort in Alexander
v. Sandoval that there is no private right of action te enforce the disparate impact
regulations of Title VI of the Civil Rights Act of 1964.

2S. At your hearing, you testified thar you urged the Attomey General of Nebraska
not to present the question of overturning Roe to the Court in the Carhart v. Stenberg
case, even though he had the opportunity to do so. Given your strong disagreement with
the holding of Roe, which you repestedly reaffinned at your hearing, why did you urge
him pot to present that question? Was this & strategic recommendation, or based on your
view of your role as Attorney General?

Response: I did not believe that the Nebraska law banning partial birth abortions,
which was under review in Carkart v. Stenberg, necessarily was in conflict with Roe.
I also thought that the best hope of successfully defending state laws banning
partial-birth abortions was to argue that those laws conformed with Roe. My
recommendation was strategic in my role a5 Aftorney General. I also thought that
an assault of Roe in the Supreme Court would make the task of defending laws
bauning partial-birth abortions more difficult
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Written Questions from Senator Patrick Leahv
to Atforney (zenera] William Pryer
Question 1

Please describe in detail who contacted you about this nomination and when, what
communication you have had and with whom, before you agresd 1o be nominsted.

Response: In December 2002, I received a telephone call from the White House
Counsel’s office. I was asked whether I would be interested in being considered for
an appointment to the Eleventh Cireuit. T gave a favorable response, Soon
afterwards, I received a call from Senator Jeff Sessions on the same subject. I then
met with the White House Counse] and several other attorneys, within a week,
whereupon I agreed to be considered for the nomination.

Question 2
You are currently a politician and you have demonstrated your strong interest in political

matters, (A} Why do you want to be appointed to be a federal Court of Appeals judge?
(B) Do you intend to scrve the rest of your career as a Court of Appeals judge if
confinned and not seek other political office?

Response: A. I belicve that serving as a federal judge is one of the highest callings
of an American to preserve the rule of law, upnn which our freedom depends.

B. IfI am fortunate enough to become u federal judge, I have no present intention
to seek other public office.

Question 3
(A) What qualities do believe a justice must possess to faithfully upheld his constitutional
duty to interpret the law? (B) Do you feel yon have demonstrated those characteristics?

Why or why not?

Résponse: A. A judge must possess an understanding of law and legal process,
intelligence, diligence, bonesty, and fairness.

B. I believe that my legal education, experience in private practice, teaching of law,
published scholarship, and record as attorney general demonstrates that [ have
these qualities.

Question 4
Three years ago, you gave & speech to the Board of Bar Commissioners of the Alabama

State Bar regarding a proposed death moratorium in the State. In that speech, you stated
as follows: Make no mistake sbout it, the death penalty moratorium movement is headed
by an activist majority with little concern for what is really going on in our criminal
justice systern. Is that still your view?
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Response: With respect, my actual staterent in reference to the movement for a
death penalty moratorium in Alabama was as follows: “Malke no mistake about it,
the death penalty moratorium movement is headed by ap activist minority with little
concern for what is really going on o our criminal justice gystem” This is still my

view.

Question 5 )
In your speech to the Board of Bar Commissioners, you stated that your office Awill not

deny DNA testing to any inmate who presents a valid claim of innocence, if they present
the claim in 8 timely manner, not on the eve of cxceution. Subsequently, in Bradley v,
Pryor, your office vigorously opposed 2 death row inmate’s efforts fo compel production
of certain physical and biological evidence gathered in the course of the capital
prosecution. The Eleventh Circuit Court of Appeals ultimately ruled against you and
permitted Bradley to pursue his lawsuit to obtain the DNA evidence for testing. And
even then, your office petitioried for rehearing en banc, and then for certiorari. Please
explain why you have fought DNA testing in the Bradley case.

Response: In the referenced remarks, I stated that “My office will not deny DNA
testing to any inmste who presents a valid claim of innocence, if they present the
claim in a timely manner, not on the eve of execution.” I have not deviated from
this position in any capital case, including Bradley v. Haley.

My office consented to have DNA tests performed in Bradley. Specifically, we
agreed to have the blanket and sheet tested where the evidence showed Danny
Bradley raped and sodemized Rhonda Hardin, his 12-year-old stepdaughter. The
test results, which were not timely disclosed by Jawyers with the Innocence Project,

Tusively de trated that Danny Bradiey’s DNA was on the bedding items
where the rape and sodomy occurred. My office opposed Bradley®s request to DNA
test the rape test kit and the victim’s pants becanse these items cannot be located
and were not presented as evidence at trial.

Moreover, the requests to test each of these items were made long after Bradley’s
appeals were exhausted. When the Bradley case was going through the appeals
process and was pending in courts that had the authority to order DNA testing,
Bradley's counsel made no request o have DNA testing performed. Even though
Bradley’s request to perform DNA testing was untimely, my office would have
agreed to test the additional ifems if they could have been located.

Question 6

In your speech to the Board of Bar Commissioners, you argued that the death penalty
system in Alabama was working. As evidence of this, you pointed to the fact that several
death row inmates in Alabama were represented in post-conviction proceedings by top
Wall Street law firms. You also noted that other death row inmates were represented by
pro bona defender organizations like the Equal Justice Initiative and the Southern Center
for Human Rights. You did not mention that dozens of death row inmates in Alabama
have no representarion at all in post-canviction proceedings, and so are defaulting on
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their constitutional claims. (A) Is it still your view that Alabama’s death row inmates are
well zepresented in post-conviction proceedings? (B) In your view, does the State (as
opposed to private and non-profit erganizations) bear any responsibility for assisting
death row inmates in obtaining post-conviction review of their convictions and if so, is
the State of Alabama fully meeting that responsibility?

Response: A search of my office’s computer docketing system reveals there are 130
death row inmates who have cases pending in state and federsl collateral
proceedings. Ninety-two of these inmates are represented by out-of-state law firms
and/or public interest groups, Eighteen of the inmates are represcated by Iawyers
from the Equal Justice Initiative of Alabama, a death penalty resource center.
Seventeen of the inmates are represented by attorneys who are licensed in Alabama.
Three of these inmates have filed 2 Rule 32 petition but do not yet have couinsel.
‘They have each filed 2 motion for appointment of counsel that has not been opposed

by my office.

With respect, your statement that “dozens of death row inmates in Alabama have no
representation” in their state post-conviction proceedings appears to me fo be
mistaken.

If an inmate has concluded direct appeal review and has not yet secured counsel, the
inmate can request counsel by filing an appropriate motion or by filing a pro se
state post-conviction petifion accompanied by 2 motion for appaintment of counsel.
Under Rule 32.7(c) of the Alabama Rules of Criminal Procedure, that inmate will

then be sppointed counsel.

Question 7
In your speech to the Board of Bar Commissioners, you stated that death row inmates are
given at least 10 opportunities to present their claims to Alabama and feders! courts after

a death sentence is imposed.

(A) Three of the opportunities 1o which you referred are the dircct appeal o the
Alabama Court of Criminal Appeals, and the possible appeals (by certiorari)
to the Supreme Court of Alabama and the U.S. Supreme Court. By law,
Alabama caps attorney compensation at the direct appeal stage at $2,000, plus
overhead, If an fnmats’s lawyers are not being compensated enough to cover
the long hours necessary to litigate & capital appeal, do you beljeve that his
opportunity to present his appellate claims is 8 meaningful one?

Response: As your question correctly states, there are at least 10 opportunities for
death row inmates to present their claims to the state and federal courts. On direct
appeal, a death row inmate can present his clzims to the Alabama Court of
Crintinal Appeals, the Alabama Supreme Court, and the United States Supreme
Court. Alabama allows for up to $2000 in attorney compensation in each stafe
appellate court. These aftorneys can also be paid unlimited overhead expenses up to

$35 an hour.
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‘With respect to your assertion that the direct appeals to the Alabama Supreme
Conrt and the United States Supreme Court are only “possible appeals” because
those courts have certiorari jurisdiction, my experience with these courts is that
they extensively review appeals by death row inmates and grant certiorari when
sppropriate. My experience is that this process is meaningful, although I, as
attorney general have supported increases in compensation of appeliate counsel.

1 believe that any appeal filed by a death row inmate reccives “meaningful” revicw.
As your question correctly notes, Alabama has three stages of review that invelves
10 courts reviewing the case. I have full faith that the judges that comprise these
courts fulfill their obligations and give “meaningful” review to capital and non-
capital cases.

{(B) Four of the opportunitics to which you referred are the State post-conviction
proceeding under Rule 32 of the Alabama Rules of Criminal Procedure, the
appeal to the Court of Criminal Appeals, and the possible appeals (by
certiorari) to the Alabamsa Supreme Cowt and U.S. Supreme Cowrt. If an
inmate is not represented in these proceedings, do you believe that his
opportunity to present his State post-conviction claims is 2 meaningful one?

Response: I believe inmates are best served by Jegal representation. I believe that
federal and state courts strive to give meaningful review to all filings in cases of
capital punishment.

(C) The last three opportunities to which you referred are the Federal habeas
process in Federal district court, the appeal to the Federal Court of Appeals,
and the possible appeal (by certiorani) to the US. Suprome Court. Ifan
inmate who is ot represented in his State post-convistion proceedings fails
adequately to preserve his constitutional claims and so is barred by the
procedural default rule from pursuing Federal habeas relief do you believe
that his opportunity to present his Federal claims i3 a meaningful one?

Response: See answer to (B) above.

Question 8

At this Committes’s hearing in June 2001, you suggested thar & death row inmate who
was not represented by counsel was capable of filing a Rule 32 petition pro se. In
particular, in describing the casc of Thomas Arthur, you stated, He was represented, of
course, until the Rule 32 stage. He did not file a Rule 32 petition, despite his great
experience with the death penalty systern. He had been tried three times. (A) What did
you mean by this starement? (B) Is it your view that M. Arthur’s experience of having
been tried three times by the State of Alabama somchow gualified bim to identify and
argue any legal clairs that may have arisen out of his wial?
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Response: The reality of the collateral review system in Alabama is that death row
inmates are afforded counsel even though this is not a requirement of law. See Kosy
v. Moffit, 417 U.S. 600 (1974) (the constitational right fo counsel extends only to trial
and the first appeal of right). Under Rule 32.7(c) of the Alabama Rules of Criminal
Procedure, an inmate can request that counsel be appointed, and my office does not
oppose such requests as a8 matter of office policy. In my experience, each inmate
who wants representation has counsel from a pro-bono anti-death penalty
organization, an out-of-state law firm, or a member of the local legal community.

Arthur was an upusial case besause Thomas Arthur chose to represent
himself at trial. He was, therefore, intimately acquainted with the facts of his trial
and had s significant working knowledge of the law. His fuilure to pursue collatersl
refief until just before his execation was apparently by deliberate choice. On the eve
of his execution, however, Arthur requested the assistance of counse] and the
following attorneys filed on his behalf: Russell Neufeld, Arnold J. Levine, and E.
Niki Warin through the Legal Aid Society of New York; Theresa Trzaskoma,
Heiner Braun, Suhana S. Han, and Katherine Richardson of Sullivan & Cromwell,
LLP. Arthur continues 1o be represented by Suhana S. Han of Sullivan &

Cromwell.

Question 9
At the Committee hearing, you rejected as not true another witness’ assertion that Walter

McMillian would have been executed had he not bad post-conviction procesdings, adding
His conviction was overturned in the direct appeal stage, in the first level of review. In
fact, McMillian’s conviction was overturned as a result of facts developed a1 his Rule 32
hearing, which showed thar the conviction was obtained on perjured testimony. At
MecMillian’s request, the trial court’s dispesition of the perjury issuc raised in the Rule 32

etition was considered as part of the direct appeal. See McMillian v. State, 616 So.2d
933 (1993). (A) Given this procedural history, do you still disagree with the assertion
that McMillian would have been executed had he not had postconviction proceedings?
(B) In light of the McMillian case and the many other cases nationwids where serious
constitutional error has first been detected at the state post-conviction or Federal habeas
stage do you still hold the view that the obsessions with Federal and State post-conviction
proceedings is & bad one and that such proceedings are crucial only for Monday-morning
quarterbacks whe try to second-guess things and create issues that were probably not real
in the first place?

Response: I continue to hold that opinion. The information in question may
have been developed in a specially beld collateral proceeding, but it was discavered
on direct appeal and it was through that process that this injustice was uncovered
and rectified by the State. See McMillan v. State, 616 So. 2d 933, 935 (Ala. Crim.
App- 1993) (“While McMillian's direct appeal was pending in the Alabama
Suprerae Court on certiorari review, the state, with the agreement of the appellant,
moved that this cause be remanded to the trizl court for an evidentiary hearing on
the Rule 32 petition’'s allegation that Myers’s testimony was perjured and that the
trial court’s disposition of this issne be considered as part of the direct appeal™).



194

McMillan was later denied post-conviction relief by the Rule 32 court and his
conviction was ultimately reversed by the Alabama Court of Criminal Appeals on
return 16 remand. See McMillan v. State, 616 So. 2d at 949 (holding that “the state
suppressed exculpatory and impeachment evidence that had becn requested by the
defense, thus denying the appellant due process of law, requiring the reversal of bis
canviction and desth sentence, and the remand of the case for a new trial”).

Although I cannet spesk with authority on the post-conviction proceedings in
other states, I continue To hold the view that the vast majority of issues raised in
post-conviction proceedings in Alabarma are frivolous. That the Eleventh Circuit
has recognized that, “the cases in which habesas petitioners can properly prevail on
the ground of ineffective assistance of counsel are few and far between,” supports
this view. Van Poyck v Florida Dept. of Corrections, 290 F34d 1318, 1322 (11" Cir.
2002), quoting Waters v. Thomaes, 45 F.3d 1506, 1511 (11th Cir.1995) (en banc),
quoting in turn Rogers v. Zant, 13 F_3d 384, 386 (11th Cir.1994)

Question 10
In your written responses to my questions following the Committee's hearing in June

2001, you stated that Most Rule 32 petitions in capita] cases are frivolous and should not
be filed. Under Federal law, however, an inmate must exhaust his state remedics,
including his state post-conviction remedies, in ordet 1o preserve his right to Federsl
habeas review. (A) Is it your view that Federal habeas petitions, like Rule 32 petitions,
are generally frivolous and unnecessary? (B) Given your stated views on this issus
including those quoted in the preceding question what assurances can you provide that
you would give Federal habeas petitioners a full and fair hearing on their claims?

Response: As recognized by the Eleventh Circuit Court of Appeals, the majority of
claims raised in post-conviction proceedings are frivolous. See Van Poyck v. Florida
Dept. of Corrections, 290 F3d 1318, 1322 (11% Cir. 2002), quoting Warers v. Thomas,
46 F.3d 1506, 1511 (11th Cir.1995) (en banc), quoting in turn Rogers v. Zant, 13 F.3d
384, 386 (11th Cir.1994) (“the cases in which habeas petitioners can properly prevail
on the ground of ineffective assistance of counsel are few and far between™). Those
few petitioners with meritorions claims are, however, entitled to yelief under the
Constitution, and T would be duty bound to give full weight to the dictates of the
Constitution in reviewing their claims.

Question 11
Also in response to my questions, you expressed broad skepticism regarding incffective

assistance of counsel claims, noting that few Alabama death penalty convictions have
actually been reversed on this ground. Given your stated view on this specific
constitutional claim, what assurances can you provide that you would consider such
claims impartially and with due care? .

Response: My opinion is based upon personal knowledge zand the express
recognition of the Eleventh Circuit that “the cases in which habeas petitioners can
properly prevail on the ground of ineffective assistance of counsel are few and far
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between.” See Van Poyck v. Florida Dept of Corrections, 280 F3d 1318, 1322 i
Cir. 2002), quoting Waters v. Thomas, 46 F.3d 1506, 1511 (11th Cir.1995) (en banc),
quoting ia turn Rogers v. Zant, 13 F.3d 384, 386 (11th Cir.1994). These few
petitioners with meritorious claims are, of course, entitled to relief under the
Constitution and I would be doty bound to give full weight to the dictates of the
Constitation. My cntire tepure as Attorncy General of Alabama demonstrates my
fidelity to the rule of law and my oath to uphsold the Constifution.

Question 12
The Sixth Amendment of the U.S. Constitution statcs that the accused shall have Athe

assistance of counsel for his defense.@ 1n your view, what does this language actually
guarant=e? For example, there is 2 whole category of cases in Texas known as the
Asleeping lawyere cases. (A) Do you believe that the Constitution requires counsel 1o
remain conscions? (B) What more does the Constitation require?

Response: | am not personally familiar with a line of Texas cases known as
“sleeping lawyer” cases. I do, however, endorse the Sixth Amendment requirement
that guarantees all defendants the effective assistance of counsel in capital cases and
believe that this would require counsel to be “conscious” throughout the

proceedings-

The standard set by the United States Supreme Court to determine whether
counse] rendered the constitutionally mandated level of assistance is two fold. The
burden is on the petitioner to establish that an act or omission by trial counsel was
objectively unreasonable and that this deficient performance prejudiced the
outcome of the case. See Strickland v. Washington, 466 U.S. 668, 687 (1984).
Whether 2 specific act or amission will constituts ineffective assistance of counsel
will necesgarily deperd upon the individual facts of each case. See Strickland, 466
U.S. at 690 (“A court deciding an actual ineffectiveness claim must judge the
reasonableness of counsel's challenged conduct on the facts of the particular case,
viewed as of the time of counsel’s condust™).

Question 13

(A} In your view, what significance, if any, should a Federal habeas court attach to a
petitioner’s persuasive, post-trial showing of actual innocence? (B) Should such a
showing warrant federal habeas relief, or must the petitioner also show an independent
constitutional violation oecwrring in the course of the underlying state criminal

proceedings?

Response: According to the Supreme Court, “Claims of actual innocence based on
newly discovered evidence have neyer becn held to state & ground for federal habeas
relief absent an independent constitutional violation occurring in the underlying
state criminal proceeding.” Herrera v. Collins, 506 U.S. 390, 400 (1993). The
Supreme Court has clearly held that there is simply no such thing 3s a substantive
¢laim of actual innocence. See Herrera v. Collins, 506 U.S, at 404-405 (“The
fundsmental miscarriage of justice exception is availzble ‘only where the prisoner
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supplements his constitutional elaim with 3 colorable showing of factual innocence.” .
.. We have pever held that it extends to freestanding claims of actual innocence™)

(citation omitted).

Question 14

You clearly have devoted a great deal of time and energy to developing your theories of
Yimited federsl power and expanded state power, In many of your speeches, you discuss
what you call the “phases”™ of the federalist revolution (in fact, one of your speeches was
titled “Viva La Revolution”) and the next frontiers and “opportunities for promoting
federalism " In fact, you have articulated your own three-part strstegy to further promote
federalism, which is: (1) to challenge Congress” power under the Spending Clause; (2) to
epcourage Congress to promote federalism; and (3) to limit disparate impact remedies
against the states. Given these strong views and grand strategies for promoting
federalism in the future, why do you want o abandon the role of advocate — in which you
have been so successful for more than 15 years — and be a judge on the Eleventh Circuit

Court of Appeals?

Response: As much as I enjoy being an advocate, I can think of no befter
professional challenge than to serve as a federal appellate judge. I am honored that
President Bush nominated me to the Eleventh Circuit.

Question 15

Your arguments far “competitive federalism™ are really nothing new. While you
distinguish this theory from States” rights theories, the battle against the power of the
federal government has been demonstrated fairly recently by those who opposed
desegregation and Jim Crow laws. (A) Wouldn't your competitive federalism agenda
also lead to s patchwork of rights — where Americans’ civil rights would vary from statc
to state? (B) You are obviously concerned about offending principles of federalism with
the establishment of national standards. But what about offending principles of justics
for all by obliterating national standards in the name of state power?

Response: (A) No. Fundamental civil rights guaranteed by the Constitution are
protected in all states.

Response: (B) Isupport principles of justice for all based on the text and structure
of the Constitution of the United States.

Question 16

In a speech last year to the Federalist Society, you discussed a few of the Supreme
Court’s recent federalism decisions, saying thart they were, “fundamentally the result of
Congress abdicating its responsibility to concentrate on truly national concemns and
instead gauging its priorities based on the polities of the moment.” Is that your view of
what Congress does?
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Response: I believe that the matters mentioned in my speech, in which the Supreme
Court held that Congress exceeded its authority under the Constitution, wers more
properly left to the staves.

Question 17
Over the last decade, the Supreme Court has issued a series of 5-to-4 decisions limiting

Congyessional power to cnact Jegislation under the Commerce Clause, In United Stateg
v. Lopez, it held that we conld not enact a Jaw to prohibit guns in or near schools, and in
Linited States v. Morrison, it struck down a provision of federal law that Jet warnen sue
their attackers in federal court. These decisions held that Congress may not regulate what
the Court calls “non-economic” activity (for example, gender-motivated crimes of
violence) even if the aggregate effect of such activity on the national economy is
substantial. Jn your speeches, you seem to agres that Congress’ power to regulate an
intra-state activity should turn on whether the activity can be classificd as “wconomic” or
“pon-¢conomie”, in fact, you might even argus for a more narrow standard of commerce.

Is that correst?

Response: I believe the decisions of the Supreme Court in Lopez and Morrison
turned, in part, on the distinction between economic and noneconomic activity,

(A) Last Congress, the House of Representatives passed a bill to prohibit kurnan
cloning. Do you see apy tension between such legislation and the Court’s new
restrictions on our powers under the Commerce Clause? In your view, is
human cloning more or less “sconomic” in nature than gun trafficking near
schools or gender-motivated crimes of violence?

Response: 1 do not have a judgment on this issue.

(B) Do you agree with the President, who in his first State of the Union said that
education is & top federal priority because education is the first, essential part
of job creation, or do you agree with the Supreme Court majority in United
States v. Lopez, which said that education is a “non-economic™ activity and is
therefore outside the federal regulatory power?

Response: 1agree with the President and the decision of the Supreme Court in
Lopez.

Question 13

The New York Times has said that the present Supreme Court has “struck down more
Federal laws per year than any Supreme Court in the last half of the century.” Are there
any federal statutes or sections thereof that have not yet been ruled upon by the Supreme
Court that go beyond Congress’ enumerated powers under the Constitution?

Response: I do not know.
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Question 19
You have questioned the availability of money damages against states under the Family

and Medical Leave Act and the Equal Pay Act (see Bill Pryor, Fighting for Federalism,
Mar. 28, 2001). Indeed, you filed a brief in Nevada Department of Humart Resources v.
Hibbs, arguing that state employees should not be allowed to sue their employer for
violations of the Family and Medical Leave Act. The Supreme Court recently rejected
that argument in a 6-3 decision wrirten by Justice Rehnquist,

(A) In its recent decision, the Court ruled in part that the FMLA was enacted to
remedy gender discrimination. Congress developed an extensive record — 2
record that the Suprems Court recently found persuasive and definitive —
recounting the long history of discrimination in how leave policies were
developed and administered, Why did you find this history unpersuasive and
why did you reject this argument?

Response: I argued, along with several other state attorneys general who joined
my brief, that the FMLA created employee benefits without regard fo gender
discrimination. The Supreme Court disagreed in a 6 to 3 decision, which I
respect and will follow.

B) Is it your view that the FMLA was not intended to remedy gender
discrimination?

Response: Please see angwer to Question 19(A).

[(®) On what basis did you conclude thar state employees should not be ablc to
hold states accountable for violating the FMLA?

Response: Beesuse I and several other state attorneys general argued that the
FMLA was pot enacted to remedy gender discrimination by the States, our brief
argued that the FMLA did not validly abrogate the sovereign immunity of the
states. The Supreme Court disagreed in a 6 to 3 decision, which I respect and

will follow.

D) Why have you argued that the states should not be liable for money damages
under the Equal Pay Act? Is it your view that the Equal Pay Act was not
intended to remedy gender discrimination?

Response: As a state attorney genersl, I have a duty to make reasonable
argaments on hehalf of my clients. I and several other state attorneys general
have argued that the Equal Pay Act did not validly abrogate the sovereign
imtmunity of the states. The federal court of appeals uniformly have rejected this
argoment, and I consider their decisions to be settled law.

10
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Question 20 )
Also in that speech, you srgued that the next fronticr of the stares” rights fight would be

the Spending Clause. | am very worried about this because the Spending Clause is one of
the few arcas that the federal government has left to regulate state activiies. We have
already seen the first salvos in this fight. For instance, in Westside Mothers v. Haveman,
a Michigan district court judge, who happened o be a member of the Federalist Society,
decided that laws passed under the Spending Clause were not the supreme law of the land
under the Supremacy Clause. He decided that mothers of children covered by Medicaid
could not sue their state to force them fo provide all the coverage under Medicaid
required by federal law

(A) Do you believe that laws passed under the Spending Clause are the
supreme law of the land under the Supremacy Clause?

Response: Yes,

(B) Are violations of requirements of laws passed under the Spending
Clause actiopable in federal court for damages?

Response: ] cannot answer this question without knowing whether Congress
intended the violations to be actionable.

{C) If Congress has not authorized citizens to sue for damages in
Spending Clause legislation, can & citjzen still sus to force his or
her state to abide by these laws in the future under Lx parre
Young?

Response: | capnot say that an action would necessarily lie without fully
considering the relevant statutes and caselaw.

Question 21

At your hearing, you defended your position in Board of Trustees of Alabama v. Garrett,
as narrow, challenging only the constitutionality of Title I of the Americans with
Disabilities Act as applied to the states. The part of your argument five justices of the
Supreme Court adopied in Garreir was that Congress had no power under the Fourteenth
Amendment 1o apply to statc cmployers Title I of the ADA, which prohibits employment
discrimination against the disabled. .

(A)However, you bave challenged, in briefs to the Supreme Court, the
constitutionality of other sections of the ADA and the Rehabilitation Act. How
do you reconcile your defense of your actions in Garrett with the emicus briefs in
Pennsylvania Dep’t. of Corrections v. Yeskey and Medical Board of Culifornia v,
Hason, where you argued that Congress had exceeded its power in applying Titls

1
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II to the states, which requires state eptities to provide accommodations for
persons with disabilities in public services, programs, and activitics?

Response; The arguments that ¥ presented were based on my best judgment of the

law.

(B)How do you reconcile your defense of your actions in Garretf with your actual
arguments in the case? For example, after Patricia Gamren's ADA claim was
thrown out by the Supreme Court, you argued that the trial court should throw out
her remaining claims under Section S04 of the Rehabilitation Act because
Congress could not require states to waive their immunity nnder Section 504 in

exchange for accepting federal funds.

Response: The district court dismissed the plaintiffs’ claim under the
Rehabilitation Act, but that order is now under review by the Eleventh Circuit.

(C)In your view, is there any way that Congress could constitutionally ¢reate a
cause of action for money damages against state povernments for
discrimination against persons with disabilities?

Respense: Yes. In Garrett, the Supreme Court was clear that Congress can remedy
unconstitutional discrimination by the states.

Question 22
In Reno v, Candan, you argued that Congress could not require states 1o kesp driver’s

license information private and that states should have a free hand to sell such
information to whomever they wanted. [ believe the federal government has an important
responsibility to ensure that U.S, citizens’ privacy Is protected. It troubles me that you
believed that Congress did not have the power to pass this statute. It tronbled the
Supreme Court too, since the Court reversed you unanimously in an opinion by Chicf
Justice Rebnguist. You argued that this law “commandeered™ the states and was
therefore unconstitutional, Please explain how & law saying that states could not sell
driver’s license information commandeered anything.

Response: The argument of the several statey, including Alabama, was that,
because states are the primary sources of drivers’ licenses, Congress commandeered
the states by reguiring them to implement federal policies of privacy. I am now
persuaded that the Supreme Court correctly decided this issue, however.

Quiestion 23

In December of 2000, you reportedly said, “I'm probably the only one who wanted it 5-4.
I wanted Governor Bush 1o have a fu]l appreciation of the judiciary and judicial selection
so we can have no more appointments like Justice Souter.” (A) What would a full
appreciation of judicial selection eptail? (B) What did you mean by that comment?

12



201

Response: I would hope that any judge would be faithful to the fext and structure
of the Constitution.

Question 24
In Florida Prepaid v. College Savings Bank and its companion case, Collegs Savings

Eonkv. Florida Prepaid, the Supreme Court ruled that States and their institutions
cannot be held liable for damages for patent infringement and other violations of the
Federal intellectual property laws, even though they can and do enjoy the full protection
of thosc laws for themsclves. In so doing, the Court invalidated three Federal statutes
that Congress passed, unanimously, in the early 1990s, to clarify its intention that the
Federal patent, copytight, and trademark laws apply to everyone, including the States, [
have introduced a bill, §.1191, that responds to the Florida Prepaid decisions. In short,
§.1191 would create rcasonable incentives for States to waive their immunity in
intellectus] property cases, but it would not oblige themn to do so. Srates that chose not to
waive their immunity within two years afier enactment of the bill would continue to
enjoy many of the benefits of the Federal intellectual property system; however, like
private parties that sue States for inftingement, States that sue private partics for
infringement could not recover any money damages unless they had waived their
immunity from lisbility in intellectual property cases. If8.1191 were enacted into law,
how would you analyze jts constitutionality?

Response: Last year, as chalrman of the Federalism Working Group of the
Nations] Association of Attorneys Genersl, I signed a letter, dated May 14, 2002,
addressed to you and Senator Hatch regarding your substitute for Senate Bill 2031,
the “Intellectual Property Restoration Act of 2002. The letter, whick was signed by
all of the other members of the Working Group, including the Attorneys General of
Delaware, Nebraska, Virginia, and Washington, “recognizefd] the good intentiony
underlying the legislation,” but alse noted several problems with it. I stand by the
analysis contained in the letter.

Among other drawbacks, the letter noted that the legislation might “threaten
[the States’] financial Integrity” and result in “substautial costs to the autonomy,
decisionmaking ability, and the sovereign capacity of the States,” in the words of
Alden v. Maine, 527 U.S. 706, 709 (1999). Significantly, there had been no showing
that the States had engaged jn “a'pattern of patent infringement . . . let alone a
pattern of constitutional violztion,” (College Savings Bank v. Florida Prepaid
Postsecondary Education Expense Bd.,, 527 U.S. 627, 640 (1999). The letter
identified 2 more narrowly-tailored and effective approach that Congress might
consider — authorizing the United States to pursue damages against States for
infringement of intellectual property. If cenfirmed as a federal judge, I would defer
to the policy choices of Congress, and if an issue of this kind came before me, I
would closely exzmine the arguments of the parties, the record, and all relevant laws
and precedents to resolve the dispute before me.

13
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Question 28

M. Pryor, you gave a speech at the Reagan Library in which you made a number of
extreme staternents about government litigation and, in particuler, antitrust suits, You
criticized the Clinton Adminisiration in particular, and described its “government-
sponsored litigation™ as “the greatest threat to the rule of law today.” I am accustomed
to thinking of federal judges as the group charged with protecting and promoting the rule
of law. Please explain why you believe that the government’s use of its Congressionally-
authorized power to sue on behalf of, and for the benefit of, this nation’s populace is “the
sreatest threat to the rule of law today.” Please explain why the judiciary is not an
adequate safeguard against threats to the rule of law. And please explain how, if you
become a federal judge and are charged with protecting the rule of law, you will address
the cases of “government-sponsored litigation™ which you describe as threats to the rule
af law, apparently entirely independent of any evaluation of the actual substantive claims

in the suits.

Response: In my Reagan Library speech, I criticized the monopolization suits filed
against Microsoft Corp. in 1998 by the Department of Justice and 20 state attorneys
general. The primary focus in that speech, however, was op the so-called
“recoupment” lawsuits filed by state governments against the tobacco industry, and
similar lawsuits filed by municipal governments against the firearms industry.
These are the two categories of government-sponsored litigation that I consider a
grave threat to the rule of law. I have written extensively about substantive claims
in those cases. Many courts appropriately dismissed thexe claims, but the risk of an
erroneous ruling roade this litigation dangerous. As a judge, my responsibility will
be to decide controversies based on the law.

Question 26
Mr. Pryor, you singled out antfitrust suits in your attack on “government-sponsored

litigation,” and your call to action included severely limiting the reach of antitrust
enforcement, You accept, apparently, the propriety of government suit in per se criminal
cases, but declare that “the antitrust laws should focus only on protecting the free market,
in clear cases, to benefit consumers,” Your specch is ot clear: Do you acknowledge
only per se cases as acceptable objects of gavernment suit? How do you define a “clear
case™? And if you are asserting that a “free market” is entirely adeguate protection for
consurner interests, how do you believe the system should address market failurcs?

Response: The position I fook in the speech on the advisability of what Judge
Richard Posner called the “simplification of antitrust doctrine” was grounded in his
well-respected treatise, Antitrust Law, first published in 1976. In it, Judge Posner
stated, at page 212, that he “would like to sec the antitrust laws other than section 1
of the Sherman Act repealed.” Judge Posner explained, at page 212, that “Section 1
of the Sherman Act, . . . is sufficiently broad to encompass any anticompetitive
practice worth worrying sbout that involves the cooperation of twe or more firms,

14
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and virraally all of the practices discussed in this book, . . . involve such
cooperstion.” Since the time of my Reagan library speech, 1 second edition of Tudge
Posner’s book has been published. In i, af page 260, he repeats his call for “the
repeal of everything but section 1 of the Sherman Act” in order to “reduce the social
costs imposed by redundant, ambiguous, unsound, and contradictory statements of
legal duty.” I remain persuaded by the analysis offered by Judge Posner, who was
recently described by FTC general counsel William Kovacic as “ane of the most
important antitrust scholars of the past half-century.”

Question 27 .
You also assert that the administration should appoint “only free market conservatives” to

the federal bench in-order, apparently, to ensure that your view of proper antitrust
enforcement is adopted. If the antitrust enforcers shared your views, however, there
would be few (if any) antitrust cases for the federal bench to hear, so your concern that
the judges be adamant free-market conservatives might be over-kill. Are there other
types of cases in which your antipathy towards ¢ivil antitrust principles would find

expression? ;

Response: My answer to Question 26 should make clear that, in my current
capacity as an executive officer of the State of Alabama, I harbor no “antipathy
toward civil antitrust principles” that are properly informed by consumer welfare-
oriented economic analysis. Further evidence of my support for pro-consumer
antitrust policy is provided by my recommendation that the Alabama Legisiature
adopt a new Alabama antitrust act; the current statute has been construed by the
Supreme Court of Alabama not to apply to goods in interstate commerce. Abbott
Laboratories v. Durrett, 746 So.2d 316 (Als. 1999). If confirmed to the appellate
bench, I will faithfully apply the relevant statutory and case law to all cases thar
come before me. :

Question 28 ]
You also scek to align yourself with Judge Richard Posner, echoing his acadernic work
questioning the wtility of monopolization offenses. In fact, you urge repes] of Section 2
of the Sherman Act. You provide no analysis of that call for repeal, however, and [
would appreciate it if you would explain, in as much detail as you are able, why you
believe that Sectjon 2 should be repealed, and how the enforcement of consumer interests
against monopolization would be effected, as well as affected, by such s dramatic change.
In addition, please explain which other laws, or uses of laws, that are currently part of the
srsenal of antitrust enforeers, you believe should be altered or repealed.

Response: Please see my answer to Question 26.

15
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Senator Edward M. Kennedy's Questions to

William Pryor, Nominee to the Eleventh Circuit Court of Appesls

1

In Westside Mothers v. Haverpan, poor children and their

mothers challenged Michigan’s failure to provide them adequate dental
services as required under Medicaid. They were not after money damages in
this case; they just wanted the Stats of Michigan to provide them the benefits
required by federal law. They brought suit under section 1983, which the
Supreme Court has held allows individuals to bring claims to address
violation of federal statues. The district court held that they could not enforce
the Medicaid Act or any spending clause statute using section 1983, and the
court greatly limited the doctrine of Ex Pante Young which allows private
suits against state officials who fail to enforce federal law. Seventy-five
constimtional law scholars submitted e brief to the Sixth Circuit arguing that
the district court’s opinion would radically change long-standing Supreme
Court precedent, and should be reversed. The district court’s opinien was
reversed by a unanimous panel of the Sixth Circuit.

In a speech you gave prior to the reversal of the districr court’s far-reaching
decision, you called the decision *brilliant” and “sublime.” You stated that
the next frontier of federalism will involve cases like Westside Mothers
limiting Congress’s spending power,

Please explain whather you think the district court's desision in Westside
Mothers is copsistent with Supreme Court precedent and current law.

Response: I do not believe the Supreme Curt has yet squarely addressed
the propriety of private litigants using section 1983 to enforce federal

spending legislation.

Pleasc cxplain whether you believe the use of Section 1983 1o enforce
spending clause legislation is an open legal question.

Response: The concurring opinjon of Justices Scalia and Kennedy in
Blessing v. Freestone, 520 U.S. 329, 345-50 (1997), suggested that this
question is apen.

Please explain whether you believe, as the district court held, that laws passed
by Congress pursuant to its spending power are simply contracts, now law,
and thus are unenforceable by “third parties™ using section 1983,

Response: I have not reached a judgment on that issue. In formulating
such a judgment, I would bave to consider seriously the hoiding of the
Sixth Circuit to the contrary, and any sabscquent Supreme Court
decisions on the matter.
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D. Please explain why you stated that the decision in Westside Mothers was
“sublime” and “brilliant.”

Response: I found Judge Cleland’s lengthy exposition of the history of
sovereizn immunity snd Ex Parte Young to be impressive.

2. In Alexanderv. Sandoval, 532 U.S. 275 (2001), & sharply-divided Supreme
Court accepted your argument thar there is no private right of action to
enforce disparate impact regulations promulgated under Title VI of the Civil
Rights Act of 1564. In youur brief, you made a significantly broader argument
that the Court did not accept. You argued that there should be no implied

right of action under any spending power statutes.

A_ Please explain why you made this argumenr, given that 2 much narrower issue
was before the Court. Please also explain how you came to the decision to

make this argument.

Response: This argument would have provided an zlternative basis for a
ruling iu favor of Alabama, and I was ethically obligated to advance al)
reasonable arguments on behalf of Alabama.

B. Do you believe your argument contradicts the Supreme Court’s decision in
Cannon v, University of Chicago, 441 U.S. 677 (1979), which found that
individuals have ag implied private nght of action to enforce Title IX, which
is spending power legislation? Why or why not? Please explain whether you
believe that Cannon is limited to private institutions,

Response: I do not believe our argument contradicted Cannon v.
University of Chicago, 441 U.S. 677 (1979). We argued that Cannor did
not involve 2 state government. We conceded that Cannon was correctly
decided as to private and other public entities.

C. De you believe that the private enforcement of spending péwer statutes
through implied rights of action is an open question?

Response: Please see my answer to question 1.B.

D. In a speech that you gavs to the Atlanta Chapter of the Federalism Society in
2001, you state that “spending clause litigation™ was one of “next
opportunities for promoting federalism ™ Please explain whether you belicve
the arguments that you made in Sandoval regarding whether implied rights of
action are perrnissible under the spending power represented an “opportunity
for promoting federalism.”
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Response: Yes, the arguments I successfully presented in Sandoval on
behs!f of my state promoted federalism.

3. In your Sangdoval brief, you also challenged the validity of the Title VI
disparate impact regulations. Section 601, you wrote, “does not authorize
federal apgencies to create rules barring disparate effects arising from
generally-applicable state programs that oscur *merely in spite of,” rather thag
“because of® an individual’s national origin.” You further wrote, “An effort tc
bar disparate effects arising from such generally-applicable regulations would
not ‘effectuste’ the objections of Title VI, but would rewrite them.” The
Supreme Court decided not to reach this argument, as it was not properly

before the Court,

A. Please explain whether you think the validity of Title VI's disparate ifnpact
regulations is an open question.

Response: The Sapreme Court has not squarely addressed this issue. In
Sandoval, the Court noted that this question is open. Sandoval, S32 US.
3t 283 n.6. If presented this issue as a judge, I would carefully consider
the record, the arguments of the parties, and the applicable caselaw in

resolving this issue.

B. In your brief, you argued that “every law has a disparate impact on someone”
and that “an across-the board efforts to regulate disproportionate impacts
where federal dollars appear would be far-reaching and would raise serious
questions about, and perhaps invalidate, a whole range of tax, welfare, public
service and licensing statutes, Washington v, Davis, 426 U.S, 229 (1976).”
The applicable rule, however, does not make any djsparate impact actionable,
but rather only a discriminstory impact that is substantial and not justified by

busincss or agency necessity. See Gripes v, Duke Power Co., 401 U S. 424
(1971); Elston v, Talladega County Bd. of Educ., 997 F.2d 1354, 1407 (11th

Cir. 1993). In light of this rule, please explain your argument that a “disparate
irnpact”™ standard under Title VI would be too far-reaching,

Response: My argument was one of statutory interpretation. I argued
successfully that there were polentially far-reaching consequences if the
plaintiffs in Sandoval were correct that a private right of action existed. 1
argued that there was not enough evidence that Congress intended this
result. The Supreme Court xgreed with my argument.

C. Do you believe that the Title V] disparate impact regulations are eonsistent
with the agencies” power to promulgate regulations to enforce the anti-
discrimination provisions of the Title VI starute?

Response: See my answer to question 3.A. above.
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D. Do you believe that Congress ean use its spending power to reach Starte
practices with an unjustified disparate impact? Please explain.

Response: Congress has broad authority fo creste specific conditions for
the expenditure of federal funds. In United States v. Butler,297 U. S.1, 66
(1936), the Court held that the spending power of Congress “is not
limited by the direct gramts of legislative power” enumerated in Article I

of the Constitution.

4. Inliigation involving widespread racial discrimination against black
Alabamians in the state’s civil service system, you argued — more than 30
years after the case was originally brought — that Congress lacked power
under Section 5 of the Fourteenth Amendment 10 make the “disparate impact”
standard of Title VII of the 1964 Civil Rights Act enforccable against states.
The Eleventh Circuit, in a opinion written by Judge Tjoflat, had little
difficulty in finding the disparate impact provisions of Title VII a valid
exercise of Section 5 of the Fourteenth Amendment and in finding an
unequivocsl Congressional intent to abrogate the state’s Eleventh Amendment
sovereign inununity. Indeed, the Court stated that, “we need not dredge up
this nation’s sad history of racial domination and subordination to take notice
of the fact that the *injury’ 1argeted by Title VII, intentional discrimination
against racial minorities, has since our inception constituted one of the most
tormenting and vexing issues facing this country,” Crum v. Alabama, 198
F.3d 1305, 1323 (1999).

A. Do you believe that it is an open question whether Title V1] is applicable to
state employees, or do you believe that the question was decided by the
Supreme Court in Fitzpanick v. Bitzer, 427 U S. 445 (1976)7?

Response: I fully sccept the decision of the Eleventh Circuit in Crion v.
Alabama that Fitzpatrick remains good law.

B. Do you believe that it is an open question whether prohibiting actions with an
unjustified racial disparate impact under Title VII is within Congross’s power
ta enforce the guarantees of the Fourteenth Amendment?

Response: No.

C. Please explain why your office chose to make “federalism” arguments
regarding the applicability of Title VII 10 States in order to dismiss claims of
employment discrirgination against the State of Alabama by Alabama state

residents.

Response: Following the rulingz of the Supreme Court in Seminole Tribe
v. Florida, City of Boerne v. Flores, and Kimel v. Florida Board of Regents,
attorneys of my office, including me, were unsure whether Fitzpatrick
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remained good law. As Atterney General, ] was ethically obligated to
advance all reasonable arpuments on behalf of Alabama. After
unsuccessfully raising that issue in the Eleventh Circuit, we abandoned

that argament.

. In a speech that you gave to the Atlama Chapter of the Federalist Society in
March 2001, you stated that “curtsiling the abuse of disparate impact remedies
against the States™ was one of the “next opportunities for promoting
federalism.”

. Please explain whether the arguments you made in Crum v. Alabama provided
an “opportunity for promoting federalism.”

Response: The srguments I made in Crum v. Alabama were a good faith
aiterpt to obtain a dismissal of a Iawsuit against my clients, state
agencies of Alabama, I believed then that certain recent federalism
decisions of the Supreme Court warranted those arguments.

Please also see my response to question 4.C. above.

. Please expizin what you meant by “abuse of disparate impact remedies agsinst
the States™ in your speech.

Response: In City of Boerne v. Flores, Alexander v. Sandoval, and
University of Alabame at Birmingham v. Garrett, the Supreme Court
rejected various remedies that I would describe as directed at disparate
impact. In representing my state, I have strived to follow these decisions
and raise reasonable arguments that benefited my clients.

. Do you believe that Title VII’s provisions regarding race or gender
discrimination can be constitutionally applied to state employees? Why or
why not? Do you believe that the question is an open one?

Response: Under the fourteenth amendment, Congress can enact
remedies for state-sponsored racial and gender discrimination. This

guestion is not open.

. Please list any cases in which you or your office has participated in which you
have argucd that Congress has the power to enact legislation pursuant to its
power to enforce Section § of the Fourteenth Amendment.

Response: As a state attorney general, I have not had the occasion to
defend the use of federal pewer against my clients . There are many cases
where my office has not questioned that authority because we believed
the authority was clear.
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8, You testified before this Committee in 1997 that you believed that Section 5
had outlived jits usefulness, You reiterated this point at your bearing,

A. Please explain exactly when you came to believe that Section 5 had ceased to
be vsefitl, and at what point Section 5 stopped being useful. Please also
explain the basis for your belief.

Response: I do not have s judgment on precisely when the need for the
preclesrance process of section S outlived its usefulness. As of 1997, when
I made the remarks 1o which you referred, the obtaining of preclearance
had become routine as to changes in the election Jaws of the States. I
believe that, nearly forty years after the passage of the Voting Rights Act,
there should not be 2 presumption of discrimination regarding changes in
the election laws of Alabama and other states.

B. As you know, many of the states in the Eleventh Circuit have jurisdictions
covered by Section 5 of the Voting Rights Act. Do you believe that Section §
has outlived its usefulness as 1o all these jurisdictions? Please explain the
basis for your belief.

Response: My experience is only with the State of Alsbama, but I have
no reason to presume that changes in the election laws in other states
should now be presumed to be racially discriminatery.

C, Please explain when you came o believe that Section S was an “affront to
federalism” and the basis for your belief. Do you believe thart it was an
“affront to federalism”™ when it was enacted? When did it become an “affront
to federalism?”

Response: I have testified that I believe that the Voting Rights Act is one
of the most important and necessary laws in our history. I believe gection
S was necessary in 1965 and for many years afterwards, Please see my
answer to question 8.A. above.

D. In your testimony, you referred not just to Section 5 of the Voting Rights Act,
but to other provisions of the Act. Specifically, you asked the Comminese to
“consider modifying other provisions of the Act that have led to extraordinary
abuses of judicial power.” To what other provisions of the Act were you

referring?

Response: The Senate testimony I provided in 1997 referred to lawsuit,
White v, Alabama, in which a federa] court used pubernatorial
appointments to the Alabamas judiciary and the expansion of the
judiciary as a remedy under the Voting Rights Act. I thought then that
Congress might consider express language against these practices, which
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were invalidated by the U. S, Court of Appesls for the Eleventh Circuit. I
have seen since 1997, however, no likely recurrence of this problem.

Why do you believe that the Supreme Court’s decision in United States v,
Virginia, holding that denial of admission to Women by ths Virginia Military
Institute violated the Equal Protection Clause, is “antidemocratic and
insensitive to federalism”?

Response: In the light of the maintenance of all male military academies
by the federal government for more than a century after the adoption of
the fourteenth amendment, I thought the better argument in the United
States v. Virginia was that the Commonwealth of Virginia, and its people,
could maintain the same policy withount violating the Coustitution.

10. In the manseript of your hearing, there appears on pages 80-56 a series of

11
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questions sbont RAGA, the Republican Attorncys General Association.
Please review thosc questions and your answers, and to the cxtzot you now
realize that any of your answers may have been non-tesponsive, evasive,
“non-denial denials,” misleading hyper-technical, reliant on qualifications in
the questian asked, or otherwise failing to provide relevant information which
you now see was sought by the questioner, please claborate on your-answers
to make thern responsive, 1o provide all information relevant to the substance
of [t]he questions, and to eliminate any reliance on qualifications in the
questions or Your answers.

Response: I have reviewed my answers on pages 80-86 of the hearing
transcript, and stand by them.

Please answer the following additional questions fully, and in accordance with
#1 above, explaining in detail any “yes” or “no™ answers, If there are or were
any documents or their records which form the basis of your answer, or which
contain inforrpation relating to the subject matter of a question, please provide
¢omplete copies of esch such documnent. If you are unable to provide a
completa answer to any question from your own knowledge or from
documents or other records (hereinafter, collectively, “records) within your
possession or control or within the possession or control of RAGA or iis
members, officers or agents or contractors, or to which you or RAGA would
have access on request, please identify in detail the nature, type, title,
description, form or other identifying information on each such record, specify
the efforts made to obtain such records, and identify all persons you believe to
have possessjon of or control over them.

What exactly was your role in the founding and operation of RAGA? Your
answer should include, but not be limited to, the dates you held any office or
served on any committee, your precise role in planning and executing fund-
raising activities, the names and addresses of any person who assisted you in
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your RAGA responsibilities, the names, affiliations and business addresses of
eny persons or companies you solicited for contributions or memberships, the
Jocations where you conducted any fund-raising or membership solicitation
gctivities, and the manner in which your RAGA-related expenses including
but not limited to wave] expenses wete paid. Please be precise about the
manner and period of time in which you personally solicited funds or
memberships for RAGA?

Response: The Republican Attorneys General Association (RAGA) was
formed in 1999. The Chairman of the Republicap National Committee
(RNC), Jim Nicholson, and his staff decided to create RAGA after
consulting several state attorneys general, including Mark Earley
(Virginia), Charles Condon (South Carolina), Jane Brady (Delaware),
John Cornyn (Texas), and Don Stenbexg (Nebraska). Iserved as
Treasurer of RAGA during 1999-2000, as Chairman in 2001, and as
Immediate Past Chairman in 2002. Since 2002, I have not served in any
official capacity with RAGA.

The staff of RAGA (employees of the RNC) identified potential members
of RAGA and determined how to contact prospective members. When
requested by RAGA staff on private properties I spuke to potential
members of RAGA about contributing to the RNSEC. (I recall attending
meetings in New Orleans, Louisisna; Kiawah Island, South Carolina;
Williamsbury, Yirginia; Chicago, Illinois; New York, New York;
Washington, D.C.; Austin, Texas, and Fort Lauderdale, Florida.) I made
some solicitations by phone at offices of RAGA; I made some in visits to
the offices of the prospective donors. Because I did not keep records of
these solicitations, I do ot have any further information as to the details
of these solicitations. I do not know who, if anyone, wauld have records
relevant to your guestion.

All but a small amount of my travel and other RAGA-related expenses
were paid by the RNC; early on, my campaign covered a small amount of
these political expenses.

. When you made contacts on behalf of RAGA did you know or expect that the
funds you were raising would be utilized, inter alia, for contributions o your
own primary, runoff, geperal election campaigns or your own expenses in
connection with RAGA? -Did you suggest in any way that the funds solicited
would not inure to the benefit of you or your campaign? What method, if uny,
did you have for avoiding the solicitation of persons or companies, or agents,
aftorneys or consultants of persons or companics, that your office (or other
RAGA mermbers) bad investigated, were investigaring, had actions pending
against, were in settlement pegotiations with, or had resolved cases against?
If you did not avoid such solicitations, were such solicitations in fact made
and did contributions or memberships from such solicitations occur? Please
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provide detils including the sowrces and amounts of any such contributions or
memberships. Did your RAGA sctivitics allow you to know who was being
solicited by other RAGA representatives? Did you suggest that they avaid
soliciting those with past, present, or potential matters before your office?

Response: I did not know or expect that contributions would be utilized
for my own campaign expenses or my own expenses in connection with

RAGA.

1 did not identify how contributions to the RNSEC would be expended
other than to support the general goal of electing Republicans to office.

I am unaware of any Alabama companies being members of RAGA.
Furthermore, I am apprised every week of any investigations or legal
actionz of my office. To my knowledge, I never solicited for RAGA a
contribution fram any person who has been the subject of an
investigation or legal action of my office.

1 do not know about the solicitation activities of other RAGA
representatives. I have not suggested that they avoid soliciting any lawful

contributions to the RNSEC.

. Where did you tel] the people you solicited to send funds, and precisely how
were the checks to be made out? Did you and other RAGA agents tell those
writing checks in response to RAGA solicitations to place identifying
informarion or codes on the checks which identificd them as derived from or
intended for RAGA? Did you or RAGA ever solicit or accept cash donations?
Did you ever personally receive or forward any RAGA-raised funds? To the
extent RAGA-designated funds were wansmitied to or through another entity,
did that entity disclose publicly that the funds had boen raised by or for

RAGA?

Response: I asked that contribgtions be made to the RNSEC. I did not
instruct contributors to place identifying information on their checks. I
did not solicit cash contributions and, to my knowledge, no RAGA
representative made such a solicitation, nor did RAGA accept any cash
donations. I do not recall whether I personzaily received or forwarded
any RAGA-raised funds. To my knowledpe, RAGA complied with all
applicable campaign laws in its operations.

. Did you ever meet contributors or members in person? Who? Where?
When? Under what circwnstances? What did you do with them? Did you
write letters thanking contributors or members? Which of the companies
listed on page B2 of the transcript were membeys of RAGA? Which 1obacco

companics?
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Response: I attended several RAGA events and spoke in support of the
fundraising efforts of RAGA. I alse made solicitations during visits o the
offices of prospective domorz. Other than the Iocations indicated in my
answer to Question 11.A., because I have not kept records of these
solicitations, ] cannot provide any further information 2 to their time,
place, and so on. When requested by RAGA staff, I wrote thank you
notes to contributors. I do not know which, if any, of the companies listed
on page 82 of the transcript Were members of RAGA; nor do | know if
any tobacco companies were members.

. Were there different tiers of memberships or contribution levels which entitled
givers 1o different privileges or events? What were thosc ticrs and what was
cach entitled 10? Did you know which members or contributors were in which
tiers? Did you go to RAGA cvents where outside contributors were present?
What kind of events? Did the people attending wear nametags showing their
affiliations? Did you eve see people or companies represented at those events
whom you knew to be the subjects of past, present, or potential investigations
or enforcement actions by your offices or by other RAGA offices?

Response: The different levels of membership were $5,000; $10,000;
$15,000; and $25,000. The higher the leve]l of membership, the more
invitations to RAGA events were extended to the members. 1do not
koow the membership level of any particular member. I attended RAGA
events where outside contributors were present. Attendees wore name
tags indicating their affiliation. I did not see anyone who represented
subjects of past, present, or potential investigations or enforcement
actions by my office or, to my knowledge, other RAGA offices.

. Can you understand why some of your fellow Republican Attorneys General
thought this entire operation was extremely inappropriate for a law
enforcement official to participate in? At your heanng, you were asked
whether you think it is appropriate for Attorneys General “to solicit funds or
receive funds from corporations who they may later have to investigate ” You
did not answer that quostion. Pleasc answer it now, rephrased as follows; Do
you think it is appropriate for Attorneys General to solicit funds from, or
directly or indirectly receive funds originating from, any person or entity with
past, present, or polential znanters which have been or can be decided in the
sole discretion of an attorney general soliciting the funds, receiving the funds
or acting in conecert with thoss soliciting or receiving the funds?

Response: I am proud of my activity on behalf of Republican candidates
for the office of state attorneys general, I do not condone fundraising
fromn entities with matters before any office of attorney general. I
otherwise support lawful fundraising activities to support political
candidates.

10
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12. Out of an abundance of fairess, and to allow you to clear up the matter
becauss no one at the hearing asked you ebout it, and the public, committes,
and FBI questions may not have covered it, I want to give you a chance to
respand to the public allegations that you may have inappropriately shared
confidential informstion about the tobacco negotiations with members of the
tobacco industry. Therefore, please state in detail:

--whether you ever had access to confidential or privileged or stherwise
private information of any kind regarding the positions, cases, theories or
strategies of the states or their attorneys in the tobacco cases, and if so, when,
in what form, and under what circumstances.

—~whether during the entire period when you had access to any such
information you or anyonc on Your behalf had any meetings or conversations
or communications of any type, other than at meetings convened and attended
by the states’ negotiating team, with the tobacco companies, their attormeys or
other representatives and if so, when, and the nature and circumstances of

those meetings.

—-whether at any time you disclosed in any way any information, documents,
strategies, opinions, or anything else you leamed or received from the state
side to the companies” side in any way, shape, or form, and if so, when, and
the nature and circumnstanees of such sharing,

Response: Because Alabama did not join the tobacco litigation, I was
never in possession of the types of confidential or privileged information
you reference.

13. You bave espoused the view that “the premature deaths of smokers actoally
save the govermment costs of social security, pension, and mursing home
pavments.” Please describe in detail how you think that this view would
affect your ability to rule ohjectively on suits by smokers, and in other cases
where the harm from tobacco use is at issuc. Please elaborate on the use fo
which you think you could legitimately put this view as & judge.

Response: The statement of mine that you quote addresses the costs
tracesble to smoking that are borne by {axpayer-funded programs; it
does not address the question of the private costs of smoking~related
illness and death. This statement has no bearing whatsoever on my
ability to rule objectively on suits by smokers.

14. You have spoken in public and in private about your dislike of the Sherman
Act, Particularly Secrion 2. Is this a matter you feel strongly about? Please
elaborate. Are there other antitrust statutes, or any other federal starutes,
which you dislike? Please elaborate. Do you think your strong preexisting
opinions on particular federal enactments will require you, if you are

11 .
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confirmed, to recuse yourself when cases involving those statutes come before
vou?

Response: I have criticized the monopolization suits filed against
Microsoft Corp. in 1998 by the Department of Justice and 20 state
attorneys general It is wrong to conclude from this that I “dislike” the
Sherman Act. For example, in my speech at the Reagan Library in 2000,
I recommended what Judge Richard Posner has called the “simplification
of antitrust doctrine.” My remarks were grounded in his well-respected
treatise, Antitrust Law, first published in 1976. In it, Judge Posner stated,
at page 212, that he “would like to sce the antitrust laws other than
section 1 of the Sherman Act repealed.” Judge Posner explained, at page
212, that “Section 1 of the Sherman Act, . . . is sufficiently broad to
encompass any anticompetitive practice worth worrying about that
fnvolves the cooperation of two or more firms, and virtuslly all of the
practices discussed in this book, . . . involve such cooperation.” Since the
time of my Rexgan Library speech, a second cdition of Judge Posner’s
book has been published. In it, at page 260, he repeats his call for “the
repeal of everything but section 1 of the Sherman Act” in order to
“reduce the social costs imposed by redundant, ambiguous, unsound, and
contradictory statements of legal duty.” Iremasin persuaded by the
analysis offered by Judge Posner, who was recently described by FTC
generz] counsel William Kovacic as “one of the most important antitrust
scholars of the past half-century.” Further evidence of my support for
pro-consumer antitrust policy is provided by my recoramendation that
the Alabama Legislature adopt a new Alabama antitrust act; the current
stature has been construed by the Supreme Court of Alabama not to
apply to goods in interstate commerce. Abbort Laboratories v. Durrett, 746
S0.2d 316 (Ala. 1999). If confirmed to the appellate bench, I will
faithfully apply the relevant statutory and case law to all cases that come
before me. :

One of the most important decisions ever issued by the Supreme Court is
Gideon v. Wainwright, which held that poor people accused of crime are
entitled 1o the assistance of counsel. Since Gideon, the Court has made clear
that no indigent defendant may be punished with jeil time unless he was
afforded the right to counsel at trail. Nearly 40 years after Gideon was
decided, you argued before the Supreme Couwrt in Alabama v, Shelton that the
Sixth Amendment does not require counsel to be provided to defendants who
receive probated or suspended sentences of imprisonment. You also argued
that judges can enforee such a suspended sentepce through contempt
proceedings — and that a defendant can be punished with jail time if he
violates the terms of his original sentence. The Supreme Court rejected your
argurent and held that a suspended sentence may not be imposed under any
circumstances unless the defendant was afforded the right to counsel. Of all
the issues that you, as Attorncy General of Alabama, could decide to pursue in
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the U.S._ Suprema Court, why did you seek review of the Alabarna Supreme
Court’s ruling in this case? Why did you belicve it was important to fight for
the prin¢iple that poor pecple can be given suspended jail sentences withont
being provided counsal at trial?

Response: I presented this issue to the Supreme Conrt, because the
Court had not squarely decided the issue and there was a conflict in the
decisions of the lower courts. I thought it was impertant that s criminal
defendant convicted of a2ssault not escape punpishment unless the
Constitution demanded that result.

During your oral argument in Shelton, you made a cost-based argument
against the provision of counsel to indigent defendents. You argued that since
2 “more affluent defendant” might decide that it wasn’t worth paying for an
attorney in some misdemeanor cases, it is “reasonable for the State 1o preserve
its own resonrees” by denying counsel to poor defendants in similar cases. Do

you stand by that argument today?

Response: The cost-based argument to which you referred was taken
from the opinion of the Supreme Court in Sco#t v. lllinois, 440 U.S. 367
(1979). An argument of cost-benefit was also raised in the concurring
opinions of Justices Powell and Rehnquist in Argersinger v. Hamlin, 407
U.S. 25 (1972). My concern was that the appeointment of counse] in
misdemeanor cases of suspended sentences would divert scarce resourees
away from more serious criminal cases and higher priorities of the
criminal justice system. I still believe my argument was reasonable.

In June 2000, the Supreme Court struck down a 1998 law which purported to
overrule the Court’s ruling in Miranda v. Arizona and made “voluntariness”
the sole test for the admissibility of confessions in federal criminal cases. In
an opinion written by Chief Justice Rehnquist, the Court held that Miranda
was a “constitutional rule” that may not be pverruled by statute. In a 2000
speech before the Federalist Society, you described the Court’s recent
decision as “awful,” and you described Mirapda as ope {along with Roe v.
Wade) of the Court’s two “warst examples of judieial astivism.™ Do you
continue to believe that Miranda was oge of the two “worst examples of
judicial activism™ in U.S. history? Why should we believe that, as a judge,
you would be able to faithfully apply a ruling with which you so clearly and
vigorously disagree?

Response: I still believe that Miranda was a case of judicial activism
unsupported by the text and structure of the Consfitution. I joined the
amicus brief of Delaware and several other states in Dickerson on the side
that did not prevail. I nevertheless have a record, as Attorney Geperal, of
following the law faithfully. My office handles thonsands of criminal
appeils a year, and when the application of Miranda is an issue, we strive
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to give the courts a correct reading of the law. As a judge, I would follow
all precedents of the Supreme Court faithfully, even those with which I

strongly disagree.

An unusually high number of death penalty cases are liigated in Alabama,
Georgia, and Floride. One of the most important duties of judges on the
Eleventh Circuit is to review the post-conviction and habeas corpus petitions
of death-row prisoners. I am therefore very concemed about statements you
have made about these proceedings. Following 2 hearing in this Cormmittee in
June 2001, you stated in response to written questions by Senator Leahy that
“most™ post-conviction petitons filed by prisoners on Alabama’s death row
are frivolous.” You stated ther ineffective assistance of counse] had been
found in only two Alabama death penalty cases since 1990, when in fact it had
been found in at least five cases. You also reaffirmed the fojlowing statement,
which you had previcusly made to the New York Times: “These appeals are
cricial only for Monday-morning quarterbacks who try to second-guess things
and create issues ther were probably not real in the first place. It's an abuse of
the habeas corpus process 1o retry the case after it’s already been tried and

appealed.”

The Supreme Court has described the writ of habeas corpus as “the
fundamenta] instrument for safeguarding individual freedom against arbitrary
and lawless state action” - “one of the centerpieces of our liberties.” Do you
continue to believe that most habeas corpus petitions in capital cases are
*frivolous™ and “crucial only for Monday-morning quarterbacks?” Given
your strongly held and vigorously expressed views about the merits of post-
conviction and habeas corpus petitions, what reason do we have 1o believe
that you would fairly and impartially review such petitions as a judge on the
Eleventh Circuit?

Response: The narrow scope of habeas review does not allow for the
retrial of a case. Ta atiempt to retry a case, 35 so many petitioners do, is
an abuse of the writ and | continue to hold the view that the vast majority
issues raised in postconviction proceedings in Alabama are frivolous.
The fact that the Eleventh Circuit has held that, “the cases in which
habeas petitioners can properly prevail on the ground of Ineffective
assistance of counsel are few snd far between,” supports this view, Van
Poyck v. Florida Dept. of Corrections, 290 F3d 1318, 1322 (11 Cir. 2002),
quoting Waters v. Thomas, 46 F.3d 1508, 1511 (11th Cir.1995) (en bapc),
quoting in tuxw Rogers v. Zant, 13 F.3d 384, 386 (11th Cir.1994) . The
mere fact that two to five inmates have been granted relief on post-
conviction review over the past thirteen years in no way suggests to the
contrary. These petitioners with meritarious claims are, of course,
entitled to relief under the Constitution. As a judge, I would be duty
bound to give full weight to the dictates of the Constitution. My entire
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tenure as Attorney Genera| of Alabsma demonstrates my fidelity to the
rule of Jaw and my vath to uphold the Constitution.

At your hearing, I asked you about the amicus brief in which you urged the
Supreme Court to hold that the execution of mentally retarded persons does
not vialate the Eighth Amendment. In its decision, Atkins v. Virginia, the
Court rejected vour argument by a 6-3 vote, In your brief, you urged the
Court to allow the states “to continue exploring the issuc of when mental
retardation should be a factor negating a capital defendant’s actual -
responsibility and culpability as opposed to when it is, 25 it is in Atkins’s case,
merely By attegppt to avoid execution” (empheasis added). What did you mean
when you wrote that mental retardation should not be considered as a factor in
deciding whom = state pay execute? Do you continue Io disagree with the
Court’s conclusion that “pursuant to our narrowing jurisprudence, which seeks
1o ensure that only the most deserving of execution are put to death, an
exclusion for the mentally retarded is appropriate?”

Response: In Penry v. Lynaugh, the United States Supreme Court
preserved the application of the desth penalty to all capital defendants
who have “the cognitive, volitional, and mora} capacity te act with a
degree of culpability associated with the death penalty.” Peary, 492 U.S.
302, 338 (1989). The Penry Court declined to prohibit categorically the
execution of the mentally retarded because there was not sufficient
evidence of an emerging “national consensus™ to satisfy the requirements
of the Eighth Amendment. Penry, 452 U.S. 2t 333-335, The State of
Alabama was one of a majority of death penalty states that followed
Penry, not by the enactment of s eategorical per se rule, but by the
enactment of various statutes allowing capital defendants to present
evidence of limited mental capacity in the course of trial and sentencing.
Capital defendants in Alabama ¢ould assert the issue of mental
retardation as an affirmative defense, through two separste statutory
mitigating circumstances and as a mon-statutory mitigating circumstance,
See Ala. Code §§ 13A-3-1, 13A-5-51(2) and (6), 13A-5-52.

At no time has my office argued that “mental retardation should not
be consider=d 2« a factor in deciding whom a state may execute.” Rather,
the argument in 4rkins was that there was no clear national consensus
among the States that would justify the creation of a per se categorical
rule within the authority of the Eighth Amendment. All of the death
penalty states had enacted statutes or rules that provided for the
consideration of a defendant’s mental fnncnnnmg within the meaning of
the Court’s earlier decision in Penry.

Although the Court did not agree with my argument, I respect its
decision and will follow its dictates.
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20. 1 also asked at your hearing about the recent decision by the Eleventh Circuit
to stay the exacution of Alabama prisoner Glenn Holladay, over the strong
objections of your office. Finding a reasonable likelihood that Holladay is
mentally retarded, the Eleventh Circuit concluded that pursuant to the
Supreme Court’s ruling in Atking, he should be allowed to file a second
habeas corpus pefition raising this claim. The Eleventh Circuit specifically
rejected your arpument that Alabama’s “Intetest in executing Helladay

~ ourweighs his interest in further proceedings.

A. Prior to the Eleventh Circuit’s decision in Holladay, over the strong
objections of your office. Finding a reasonable likelihood that Holladay is
mentally retarded, the Eleventh Cireuit concluded that pursuant to the
Supreme Court’s ruling in Atkins, he should be allowed to file a second
habeas corpus petition raising this claim. The Eleventh Circuit specifically
rejected your argument that Alabema’s “interest in executing Holladay
outweighs his interest in further proceedings.

B. The question before the Eleventh Circuit was whether Holladsy had
already ruled that he is mentally retarded. Your ofTice argued that there was
no such reasonable likelihood. But, as the Eleventh Circuit explained in its
opinion. ' .

Holladay scored a 65 on his most recent §.Q. test, Of the ten 1.Q. tests he
took between 1958 and 1991, the mean of Holladay’s scores was 64. The
term “mental retardation” is generally used 1o describe people with an 1.Q.
level lower than 70 or 7S,

At the sentencing of Holladay’s tial, the judge instructed the jury to
coneider his mental retardation as mitigating evidence, The judge also found
in its judgment of conviction that Holladay is mentally retarded.

The prosecutor, in his closing argument, acknowledged that Holladay is
mentally retarded.

Given this facts, and given the Supreme Court’s recent decision in Atkins
how could you argue that Holladay should not even have the chance to file &
second habeas petition to address for the first time whether his execution

" would be violate the Eighth Amendment?

Response: My office argued that Holladay should oot have been allowed
ta file a secopd habeas petition based on the Supreme Court’s recent
decision in Atkins v. Virginia for several reasons. First, this claim is
procedurally defaulted from the district court’s review because it was not
raised at trial, on direct appeal, or in state post-conviction proceedings.
Although the United States Supreme Court did not releasc its opinion in
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Atrkins until June 2002, the legal and factyal basis for this claim was
clearly available to Holladay’s counsel at trial, on direct appeal, and in
his state post-conviction proceedings. In fact, Holladay’s trial attorneys
introduced Holladay’s school records during the penalty phase of his
trial. These records suggested that Holladay might be mentally retarded.
Further, other attorneys were recognizing and raising this claim during
the time of Holladay’s trial and direct appeal. See Williams v. Francis,
474 U.S. 925 (1985); Woods v. Florida, 479 U_S. 954 (1986). Holladay’s
failure to raise this claim in state court was a procedural default under
state law, which bars consideration of this elaim on federsl haheas corpus
review. See Teague v. Lane, 489 U.S. 288, 297-98 (1989).

The second reason for opposing Holladay’s request to file 2 second
habeas petition is that Holladay’s claim that he is mentally retarded is
without merit. The holding in Arkins, that execution of the mentally
retarded is unconstitutional, does not affect Holladay, because Holladay
is not mentally retarded. Holladay does not meet the criteria for mental
retardation under any of the state statutes that are currently in effect and
were approved by the Supreme Court in Atkins. Holladay cannot meet
the first prong of Atkins, because he cannot prove that he has a
“significantly subaverage general intellectusl funcrioning.” Under the
most widely used standard, Holladay must prove that he has an IQ of 70
or below. The majority of experts who evaluated Holladay as an adult
have found that he functions in the borderline range of intelligence and ix
not mentally retarded. Holladay was tested by the Alabama Department
of Corrections in 1969 and received a full-scale IQ score of 73. Holladay
was tested again by the Alsbama Department of Corrections in 1979 and
had 2 full-scale IQ score of 72. In 1987, the doctors on the Lunacy
Commission at Taylor Hardin Secure Medical Facilify evaluated
Holladay after his arrest for the murders of Larry Thomas, Jr., Rebecca
Ledbetter Holladay, and David Robinson. This evaluxtion shawed that
Hollad=ay had a full-scalc IQ score of 71. This evalustion suzgested fo the
daoctors on the Lunacy Commission that Holladay functions in the
borderline range of intclligence. Dr. Joe Dixon, a peychologist and
certified forensic examiner, evalusted Holladay prior to his state post.
conviction proceedings and found that he functioned in the sabaverage
range of intelligence. Although Holladay has various IQ scores that
estimate his IQ frorm 49 to 68, most of thase test scares were administered
when Holladay was s child. The record, however, reveals that Holladay's
true intellectual functioning as an adult has consistently been found to be
abave 70.

In addition, Holladay cannot prove that he exhibited “significant” or
“yubstantial” deficits in adaptive functioning. There is no evidence in the
record to establish that Holladay is impaired, must less significantly
impaired, in his adaptive functioning skills. Dr. Dixon found that
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Holladay had appropriate adaptive functioning to adapt fo the rules of
socjety and fo “get along” should he choose to do so. Dr. Dixon disagreed
with a ruental retardation diagnosis for Holladay because his adaptive

functioning wss too high.

The record also reveals that Holladay has not exhibited any limitations in
any area of adaptive functioning. Holladay escaped from the Cherokee
County Jail op March 18, 1986, and committed this offense on August 24~
25, 1986. Although Holladay was immediately identified 15 the person
who committed thiz offense, he was not captured until October 9, 1986,
when he was arrested in Gainesville, Florida. The record clearly shows
that the murders committed by Holladay were not murders done
impulsively, but murders that Holladay had contemplated and planned.
Although his wife was one of the victims of this crime, Holladay’s
marriage suggests that he was able to create social relationships. In
addition, he was able to drive a car and travel from state to state
(Holladay was jg Nashville, Tennessee, before the murders and was
captured after thé murders in Gainesville, Florida). Holladay has zalso
demonstrated his ability o live on his own and to care for himself when
not in jail. Just before the murders in this case, Holladay was living and
working in Nashville, Tennessee,

In my judgment, Holladay is not mentally retarded. He iz 2 cold,
caleulating murderer who is attempting to avoid his death sentence by
claiming that he is mentally retarded.

At your hearing, sepator Durbin ssked you abont the amicus brief you filed in
Unired States v. Emerson, a case before the Fifth Circuit Count of Appeals.
You stated that you had “urged the court to — if my argument had prevailed, to
avoid the question of a Second Amendment defense,” Then, in response to
my question, you stated that “the argument that I presented to the Fifth Circuit
was that they should avoid the question of the Second Amendment defense
that had been relied upon by the district court.” In your amicus brief