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COMMON SENSE CONSUMPTION: SUPER-
SIZING VERSUS PERSONAL RESPONSIBILITY

THURSDAY, OCTOBER 16, 2003

UNITED STATES SENATE,
SUBCOMMITTEE ON ADMINISTRATIVE OVERSIGHT AND THE
COURTS, COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:04 p.m., in Room
SD-226, Dirksen Senate Office Building, Hon. Jeff Sessions, Chair-
man of the Subcommittee, presiding.

Present: Senator Sessions.

OPENING STATEMENT OF HON. JEFF SESSIONS, A U.S.
SENATOR FROM THE STATE OF ALABAMA

Chairman SESSIONS. This Committee hearing will come to order.

Because of the huge impact that litigation has on our economy,
it is imperative that we examine the novel and expanded legal
theories that are arising in our country. For instance, we need to
examine issues such as whether gun manufacturers should be lia-
ble for the illegal actions of third party individual gun users rather
than for defective products they may produce.

The potential detrimental effect of runaway verdicts has been
well known and well discussed, but there are huge costs that arise
from the defense of unjustified lawsuits, as well. Indeed, such law-
suits, no matter how unfounded, can hurt a company by extracting
huge costs from it and can also depress its stock and cause people
to lose confidence in a company that is otherwise acting legally.

I emphasize, however, that our utmost duty as Congress, as a
lawmaking body, is to take no step that would provide immunity
for any deceptive practices or known defects that harm consumers.
Our legal system serves as a great safeguard for individuals who
a}rl'e damaged by negligent and bad acts and we need to preserve
that.

So our inquiry today examines whether legislation, such as that
filed by Senator Mitch McConnell, to provide certain statutory de-
fenses to food companies and restaurants who may be sued for obe-
sity claims by people who ate their products, is justified.

Our legal system is based on our laws, which are, in significant
part, based on the actions of Congress. Every day, lawyers take
what we pass and take court interpretations of those laws and file
lawsuits based on them. Congress has every right, I believe, to
monitor what is going on in the legal system of our country and
has a duty to fix areas of the law where abuses are occurring.
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With that said, Senator McConnell’s Common Sense Consump-
tion Act would limit the liability of food retailers where the under-
lying premise for the litigation is not that the food was defective
or prepared unlawfully. In fact, the Act deals with situations in
which the food may be said to be too good; so good that the plaintiff
consumed too much of it and suffers from obesity or weight gain
because of that.

The allegations have been transformed from traditional types of
complaints, such as that the food seller cheated the customer by
providing smaller portions than promised, to complaints that the
promised portions are too large. The question we examine today is
whether this type of litigation is so legally unsound and detri-
mental to lawful commerce that it should be constrained by legisla-
tion.

First, is litigation like this legally sound? Professor Schwartz,
who is, I guess, the nation’s leading expert on tort law will testify
later. Under classical tort law, in addition to a person having an
underlying injury, a plaintiff in a lawsuit is required to prove cau-
sation. That 1s, but for the action of the defendant, the plaintiff
would not have suffered an injury. To hold a defendant financially
liable and require them to pay for damages to another, we must,
at least until recent years, have clear standards.

For example, but for Wal-Mart placing a product on the shelf,
the plaintiff would not be able to purchase the product. Is Wal—
Mart liable for obesity? Wal-Mart has provided great benefits to
the poor by providing large containers of food you can buy at low
prices. Does this act by Wal-Mart give rise to an action for obesity
by a customer?

But for Internet advertising, the plaintiff would be unaware of
the product’s availability, perhaps. Is the ad firm liable? Is AOL?

This makes me think about the case that everyone learned about
in law school, Palsgraf v. Long Island Railroad Company. The case
started innocently with two individuals running to catch the train.
One of the individuals happened to be carrying a package of fire-
works. When the railroad guards helped the individual as he
leaped for the train, the fireworks package was dislodged. The fire-
works hit the ground and exploded. It happened that Mrs. Palsgraf,
who was waiting for another train at the opposite end of the plat-
form and happened to be standing near some scales, was injured
when the firework explosion caused the scales to fall.

Mrs. Palsgraf sued the railroad company, essentially under the
“but for” theory. But for the railroad guard helping the passenger
as he leaped on the train, the package would not have been dis-
lodged, the fireworks would not have gone off, the scales would not
have fallen, and, therefore, she would not have been injured. The
great Judge Benjamin Cardozo wrote the opinion and refused to
allow liability to go that far. It was a classic case of tort law.

Just as the Court decided that it was unreasonable to hold the
railroad company responsible for Mrs. Palsgraf’s injuries, it seems
unreasonable to me and to most Americans to hold sellers of food
or any other individual entity responsible for a plaintiff’s obesity.
To blame someone else for problems of my own causing is contrary,
I believe, to the great American philosophy of individual responsi-
bility. But we must admit that there are some olympians in our
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legal system and plaintiff's lawyers who are quick to use any legal
tools that are available, and they have been able to, in recent
years, erode the expectation of personal responsibility.

Second, are these lawsuits economically sound? For the lawyers,
there is no doubt about that. In a recent study by the Tillinghast—
Towers Perrin group, it was demonstrated that in 2001, trial law-
yers made $39 billion in revenues while Microsoft made only $26
billion and Coca—Cola $17 billion. That has a great impact on the
economy. That income to trial lawyers came from other businesses.

But the costs don’t end there. The defendant company must hire
expensive defense attorneys and have its employees spend count-
less hours responding to lawyers and pay their court costs and ex-
pert witness fees. In addition, companies are required to purchase
liability insurance, which takes away funds necessary for research,
expansion, and creating jobs.

No other nation must compete in the world marketplace carrying
such a heavy litigation cost. Eventually, these costs are passed on
to the consumer. Product prices increase and the availability of
products becomes scarce.

Finally, what is good public policy? Do consumers benefit when
sellers of food are on the brink? Should we shift the country’s obe-
sity crisis to restaurants? What are the factors that contribute to
obesity, which is a very serious health problem in America today
that I do not mean to denigrate in the slightest. Isn’t it our sed-
entary lifestyles, our overeating, and our snacking between meals?
Some argue that genetics are at play here as well.

The American people certainly do not support the idea that over-
weight individuals should be able to sue the companies that pro-
vided the customers what they asked for. In a recent Gallup poll,
nearly nine out of ten people rejected holding the fast food industry
legally responsible for the diet-related health problems of people
who eat fast food on a regular basis. This, I believe, is common
sense.

If the practices are deceptive or the products adulterated, and
the consumer is not on due notice, then liability may and should
lie, perhaps. But we need to be careful about holding sellers of food
liable for products that do not break any laws or violate any regu-
lations but, in fact, comply with laws and regulations. We need to
think really hard before we hold sellers of food responsible because
consumers eat too much. We need to address how far the pendulum
should swing. Is a grocer liable for simply placing the Oreo cookies
on the shelf? Is your mom liable for her good cooking? I hope not.
Or are parents liable for not making their children exercise?

I tell you, if this litigation continues, we will find a number of
people lining up to sue Krispy Kreme, no doubt. I know too many
people who can’t resist stopping for that “Hot Doughnuts Now”
sign, as I did recently coming back after a nice supper. I just
couldn’t resist stopping and went in and got some in my hometown
of Mobile. If the sign is on, you get a discount when you buy a
dozen doughnuts. Does that add to liability?

We have some outstanding restaurants in Alabama. Dreamland
BBQ is one that you have probably heard of that is associated with
the University of Alabama and is part of the heritage of a football
game weekend. You would be hard-pressed to find a better slab of
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ribs than those. And don’t forget about the Dirksen South Buffet
right downstairs, providing an all-you-can-eat situation for Sen-
ators and their staff. We may see them become the target of suits,
too.

Well, we laugh. People do advertise in jest, I suppose in jest. A
restaurant in Seattle requires customers to sign a waiver before
eating one of their desserts called “The Bulge.” While this may be
more of a publicity stunt than a true attempt to prevent legal ac-
tion, it is no laughing matter and obesity is no laughing matter.
Eroding the legal system is no laughing matter. And doing harm
to the economy is no laughing matter.

So we might see some humor in this hearing. Some of these law-
suits are laughable. But in the end, our focus must be on protecting
the integrity of the legal system, the right of plaintiffs to sue for
legitimate harm, and the safety of the economy.

I look forward to hearing our testimony today. Senator McCon-
nell, I know was tied up in a meeting. I expected him to be the first
witness, so I think I will give him a chance to arrive before we
start.

I think I will start off at this point and take this opportunity to
introduce our panel. We have some superb witnesses.

First, Mr. Victor Schwartz is a partner in the Washington office
of the law firm of Shook, Hardy and Bacon and chairs the firm’s
public policy group. Mr. Schwartz obtained his A.B. from Boston
University, his Juris Doctorate degree from Columbia Law School.
He was formerly a professor and dean at the University of Cin-
cinnati’s College of Law and is co-author of the most widely used
tort case book in the United States. That is the Prosser, the legacy
of Prosser, one I am familiar with. He also sits on many commit-
tees, including the American Law Institute, which really does im-
portant work on law in America, and the Advisory Committee to
the Restatement of Torts, which is probably one of the finest fo-
rums of thoughtful people in looking at tort law in America.

Next, Russel Sutter is a consulting actuary for the Tillinghast—
Towers Perrin in its St. Louis office. He is a fellow of the Casualty
Actuarial Society and a member of the American Academy of Actu-
aries. He is also a member of the firm’s Professional Standards
Committee. Mr. Sutter is the primary author of Tillinghast’s tort
costs study. This study analyzes tort costs in the United States
since 1950. The most recent study was published in February of
2002 and was cited in the National Underwriter and Business In-
surance, among other publications.

Mr. Schwartz, we are delighted to have you here. We thank you
for your long service both as a scholar and as a practitioner and
a student of litigation in America. We would be glad to hear your
remarks at this time.

STATEMENT OF VICTOR E. SCHWARTZ, SHOOK, HARDY AND
BACON, LLP, WASHINGTON, D.C.

Mr. ScCHWARTZ. Thank you, Mr. Chairman, and I appreciate your
holding this hearing. It is an important topic. You stated my back-
ground, so I won’t go into that. I will just go to the core of why
we are here.
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American tort law has dealt with food for 240 years, and re-
cently, the restatement which you mentioned, Mr. Chairman, de-
cided to restate the law once again of food, and it is very simple.
If something is in food that is not supposed to be there, if there
is a nail in the mashed potatoes that you have in a restaurant, the
defendant is liable. There are no excuses. It is super-strict liability.
And if a food seller knows that there is an allergen in the food, like
peanuts, and doesn’t warn about it, they are going to be liable.
There is no question about that.

And if they violate a health and safety regulation—there was a
case a few years ago out West where hamburgers were not cooked
to 160 degrees and people got sick, and they violated a health regu-
lation and because of that somebody becomes sick, they are liable.

In fact, when we did the restatement, the only issue that we
really discussed was about natural things that occur in food and
when is somebody liable. If you have a chicken sandwich, there
could be a chicken bone in it. Is the defendant liable or not? And
we came down with a ruling about what people might expect, and
they are not going to expect a six-inch chicken bone in a sandwich
and they will be liable if such a bone were present. But that was
it.

So—and that is the law of torts. Law professors will take 16
weeks sometimes to say, what do you think? and well, you don’t
know what it is, but that is basically it.

The reason I think that this hearing is justified is because there
are some folks that don’t see tort law in its traditional way, which
is to compensate somebody who is injured. They see tort law as an
engine to do what regulators or legislators do, to change people’s
behavior in very broad ways, to regulate but there are judges who
are willing to do it, and juries to, they literally change our lives.

Now, when judges decide cases, and you have argued so many
cases before courts, you know this, basically, there are two lawyers
there. But you can hold hearings with all sorts of folks, bring them
back, ask them questions, and you are in a position to make broad
public policy judgments. But when judges do it—a former Secretary
of Labor under President Clinton, Robert Reich, called that regula-
tion through litigation. The purpose is not to compensate a victim.
The purpose is to change behavior.

Now, that has occurred with tobacco. It has occurred with guns.
Some attempts are being made with lead paint. But now the focus
has been on food and sellers of food.

There is a problem in this country, as you have said, Mr. Chair-
man, with obesity, and if people consistently eat too much and they
don’t exercise to burn off calories, they are going to be overweight,
and obesity can lead to very serious diseases—heart disease, diabe-
tes, other very, very serious things, premature death. But the tort
system is not there to correct it.

Senator McConnell has done great work on this issue and you
asked a very, very important question about the role of this body,
for legislators to work in this area. This is your domain in terms
of what to do about obesity. In California, there is a regulation,
State, where they decided, a regulatory body decided that soft
drinks shouldn’t be sold in schools. Now, we may agree with that
or we may disagree with it, but it was done by the right people.
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It was not done by a court, it was done by a regulatory body and
one that is responsive to the electorate. People in California
showed something a few weeks ago. If they don’t like something in
the law, they know how to toss it out.

But if a judge makes a ruling, the as elected Representatives,
electorate can’t do anything about it, but they can with you. And
the policy that we are going to have in this Nation with regard to
what food is available, what choices we have is—the appropriate
place to consider that is here in Congress.

One judge in one court can change everything. A court in Illinois
a few years ago said, in effect, that insurance companies can’t pro-
vide non-original equipment. So now throughout the whole country,
with every insurance policy, if we have a fender-bender, we have
to have original equipment. The cost of the fender bender accidents
has gone up close to 600 percent because of that one judge making
that one determination of a $1.7 billion verdict.

The biggest argument I have heard against doing anything on
food is that there is no crisis and there is no problem. I mean, that
is the best argument that I have heard. There has been, and you
know, a large case brought against McDonald’s. The judge’s opinion
came in two parts. The first part was over 80 pages and he gave
room to the plaintiffs to try again. The second part was 36 pages.
Now, if something was utter nonsense and a Federal judge didn’t
think it was important, you know from your practice, and I know,
too, that the judge can write a three- or four- or five-page opinion
and discuss the case. We have over 100 pages written just about
this problem. That says to me that some other judge, some other
place, at some other time can let cases through.

And one reason that is going to help that is that symposiums are
being held to teach lawyers how to bring these lawsuits. One was
held up at Northeastern. I wanted to go. I was told I couldn’t go
because I wouldn’t sign a pledge that I was interested in suing food
companies. I asked if some people in the investment community
could go, who analyze food for one of our large investment banking
houses. He was told no because he would not sign a pledge that
he would sue an industry. I am not going to say it was like al
Qaeda up there, but it was certainly limited to who could partici-
pate and these people were being trained to bring obesity lawsuits
and how to overcome the existing problems.

There are problems. First, you have to show normally in tort law
that it was the defendant’s product that injured you, and there are
many causes for obesity other than food.

Second, you have to show it was this specific product, and we all
eat in different places. That is a hurdle to overcome and that is se-
rious.

And finally, you have to show that the product is defective. Now,
you know sugar is not defective because it causes tooth decay. They
have to overcome that hurdle in the law. But when—

Chairman SEsSIONS. Well, you know that and I know that and
usually the legal system seems to know that sugar is not a cause
of liability, but we are drifting, aren’t we, in court rulings that
leave these matters hanging? Classical rules are being fudged.

Mr. SCHWARTZ. Mr. Chairman, you are absolutely right. I won’t,
because of time limits, give you all the rules that we thought were
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in stone that then crumbled into dust. When an industry becomes
unpopular rules are change. The people who supported tobacco
suits, be they right or wrong, Professor Banzhaf and Professor
Daynard, very, very strong advocates, have said, well. We did guns
and tobacco. We are going to use the same tactics, and I am
quoting, against the food industry. Ralph Nader has called the dou-
ble cheeseburger a weapon of mass destruction. This is the prelude
to try to get courts to change laws.

Senator McConnell has approached this issue in a very modest
way. He has left the common law alone. He has left judges ample
room to develop the common law. But he has said, in one core area,
we are going to say as the Congress of the United States, you can-
not bring a successful lawsuit, that relates to food causing obesity,
or sugar causing tooth decay, natural things that occur, if people
consis(icently overeat or fail to exercise. And his bill is sound in that
regard.

The only suggestion I would make, and I mention it briefly in my
written statement, is that with cases like that, it is good to have
some block on discovery fishing episodes because that can cost peo-
ple hundreds and sometimes millions of dollars, where they are
going to win in the end, but the plaintiff knows that the defense
costs are very high and that it may be cheaper to settle the case
than it is to go through those costs, and so even though the law
does not allow a claim, practical real life causes companies to have
to settle cases that are unjustified.

I thank you for the time you have given me today. I would be
very pleased to help on this issue. It is one I believe in, and I do
believe this body can act. Congress has acted on ?? veteran, Con-
gress acted to help the aviation industry in 1994 with the General
Aviation Recovery Act. That has led to 25,000 jobs in an industry
that was going under. This body has acted with the Biomaterials
Assurance Access Act. Companies that were making medical prod-
ucts couldn’t buy raw materials. You acted and now they can.

So there are cases where there have been success in limited
areas with specific problems that have a national interest. The
McConnell bill and this area has all three. Thank you, sir.

Chairman SESSIONS. Thank you very much for your comments.
They are very valuable, and I think your insight into the whole
concept of tort law is very valuable.

I remember the year I became a lawyer in Alabama was the year
they eliminated common law pleading, which is, as you know, a
complex, historical procedure. I think Alabama and Massachusetts
were the last two to have it, you had to plead specifically what
your theories were and what your damages were. Well, you can file
your lawsuit on a napkin now. But it has led to, I think, some mud-
dled thinking, and the clarity that the former legal system gave us
on what really is an actionable case and a non-actionable case has
been eroded. Maybe we can talk about that more.

[The prepared statement of Mr. Schwartz appears as a submis-
sion for the record.]

Chairman SESSIONS. Senator McConnell, we thank you for your
concern about litigation in America. As I noted, we know that liti-
gation drains our economy. If it is just, we believe in it. If it goes
beyond our traditions, it can be damaging to our legal system.
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Thank you for your leadership over a number of years in dealing
with this. The legislation you have offered, I think is worthy of our
consideration. So, I would be glad to recognize you at this time for
any comments you may have.

STATEMENT OF HON. MITCH MCCONNELL, A U.S. SENATOR
FROM THE STATE OF KENTUCKY

Senator MCCONNELL. Thank you very much, Mr. Chairman. Let
me begin by saying I see that Victor Schwartz is providing testi-
mony today. I first met Victor Schwartz when I was Chairman of
this very Subcommittee many years ago, and it was during that pe-
riod that I became interested in, and convinced, that legal reform
was extremely important to the future prosperity of America.

I must say, after 18 years, that I don’t have much to show for
it. I have introduced bills on a variety of different types of legal re-
form including, Auto Choice, comprehensive legal reform, and med-
ical liability reform. Regretfully, not much tort reform has been
achieved. I think the securities litigation bill, which we passed a
few years ago over the veto of President Clinton, is one of the few
we could point to that addresses a very serious problem in our soci-
ety.

But your hearing today, Mr. Chairman, and I want to thank you
very much for holding it, focuses on a narrow portion of the grow-
ing industry of plaintiffs’ lawyers going after particular businesses.
We saw that in the case of the tobacco litigation and it is pretty
clear that the next effort is going to be to go after the food indus-
try.

The bill upon which you are having a hearing today is the Com-
monsense Consumption Act. This is another effort to get at at least
some reform of our Nation’s legal system. As I indicated earlier, it
has been a long road with not many successes to point to. But that
doesn’t mean that the need is not great or that we ought not con-
tinue to try. I think this area that you are focusing on today and
the sheer absurdity of these lawsuits should make this bill some-
thing that we could all support.

I recognize that obesity is a serious problem in America. No one
denies that. We need only to look around to see that many, many
Americans are overweight. The issue before us, however, is who is
responsible for that. Who is responsible for that extra weight?

Incredibly, some plaintiffs’ lawyers believe the person selling the
food—the person selling the food—should be held responsible for a
person’s weight gain. But I and most of America believe it is the
person eating the food, not the person selling the food, who bears
responsibility. Obesity suits against food companies are premised
on blaming the food seller for how much food the food buyer choos-
es to consume. This is patently absurd. But overzealous lawyers
are filing these suits anyway, and they have already cost compa-
nies plenty in legal fees.

We all know who ultimately pays the tab when businesses have
to defend costly suits, and, of course, that is the consumer. That
is why we need to stop these abusive suits before they drain more
resources from an industry that employs millions and millions of
people nationwide. Every dollar a business owner spends defending
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or settling a frivolous lawsuit is a dollar not invested in creating
jobs and building the business.

I am not suggesting in any way that all tort claims against all
defendants should be prohibited. I am merely arguing for a little
sanity to the system, a little common sense, if you will.

My bill, the Commonsense Consumption Act, is short and very
easy to understand. The bill simply prohibits lawsuits against food
producers or sellers in State or Federal court for claims of injury
resulting from a person’s weight gain, obesity, or health condition
related to weight gain or obesity.

I want to emphasize that the bill does not provide in any way
blanket immunity to the food industry. In fact, I expressly exclude
from protection traditional claims like breach of contract, breach of
warranty, claims for adulterated food, and violations of Federal and
State statutes.

In the simplest terms, this bill provides protection from abusive
suits by people seeking to blame someone else for their poor eating
habits.

Pundits love to discuss the erosion of personal responsibility in
America. Many argue that we have become a nation of hapless vic-
tims. These obesity lawsuits certainly support that observation.
Can there be any better indication that we have reached rock bot-
tom than when we begin blaming others for what and how much
we choose to put in our own mouths?

There has to be some measure of personal responsibility for the
choices we make in life. Yet these lawsuits say, in essence, that
people have no free will, that they lack the power to stop eating,
and that someone else made them do it. Someone else made them
do it. Do we really think that someone forces us to eat more than
we want to eat? Do we really think that people do not know that
cake and ice cream aren’t as healthy as fruit and vegetables?

The logic of these suits is ridiculous. If we keep this up, it will
not be long until we sue car dealers when we get speeding tickets.
After all, it is not my fault that I exceeded the speed limit. It is
the fault of the guy who sold me the car. They should know better
than to sell cars that go fast.

When it comes to assigning responsibility for what we eat, the
American public points its finger at itself. Shortly after I intro-
duced my bill, the Gallup organization conducted a poll about
America’s views on obesity and who is to blame. That poll indicated
that 89 percent of Americans oppose holding the food industry le-
gally responsible for diet-related health problems. The same survey
shows that even those people who describe themselves as over-
weight oppose these lawsuits by the same percentage, 89 percent.
Obviously, most people think these suits are ridiculous.

Unfortunately, some activists and greedy lawyers have different
ideas. There seems to always be a group of activists out there run-
ning around telling us how bad everything is in America. The food
police are now sounding the alarm and saying that the rise in obe-
sity corresponds to the increased availability of, quote, “fast food.”
What they want you to believe is that the food sellers are causing—
are causing—obesity. That is ridiculous.

You know what? The rise in obesity also corresponds to the rise
in household income, the rise in educational levels, and the rise in
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life expectancy. Does that mean that we have the capability to earn
more, learn more, and live more, yet we have no control over what
we put in our mouths?

Mr. Chairman, obesity is a problem in America, but suing the
people who produce and sell food is not going to solve the problem.
Lining the pockets of personal injury lawyers will not help those
people lose weight. Bankrupting the people who make and sell fast
food or forcing them to settle ridiculous suits because it is cheaper
than taking your chances with a jury, is not going to help anybody
lose weight.

We must take action to stop these abusive, irresponsible and
costly lawsuits, and passing the Commonsense Consumption Act is
a good first step.

I want to thank you, Mr. Chairman, for holding the hearing and
for giving me and others an opportunity to testify. I have some let-
ters in support of the bill from the National Food Processors Asso-
ciation, the U.S. Chamber of Commerce, and the Corn Refiners As-
sociation and the National Corn Growers Association, which I
would like to have appear in the record at this point if that is pos-
sible.

Chairman SESSIONS. They will be made a part of the record.
Thank you very much.

Senator MCCONNELL. And I thank you so much, Mr. Chairman,
for exploring this. You are going to hear from some great witnesses
here.

[The prepared statement of Senator McConnell appears as a sub-
mission for the record.]

Chairman SESSIONS. Senator McConnell, just before you go, it
seems to me that it is appropriate for a legislative body to examine
how our legal system is working, whether we think it is working
and lawyers are doing what the law and the courts allow them to
do. If we find that the legal system is developing in a way that is
not good for American society, Congress is not invading the judicial
province, is it, by to passing legislation?

Senator MCCONNELL. No, sir. You know, when you and I were
in law school, the notion that this kind of litigation would have
been brought was absurd on its face, and it is not at all inappro-
priate for the nation’s legislative body, seeing a condition develop,
to pass laws to prevent that from going forward. We do that every
week around here. The legal system needs adjustments. It is em-
barrassing.

In my view, second only to the sorry state of elementary and sec-
ondary education in America, our next biggest problem that we
could do something about are these new trends in litigation. I think
the carrying cost for civil justice in America is just too high, just
too high. So there is nothing at all inappropriate about us legis-
lating in this area and I certainly hope we will.

Chairman SESSIONS. Well, I certainly agree with that. There
seems to be a feeling that Congress shouldn’t stick their nose in
the Court’s business. What a cause of action is and how it is cre-
ated is determined by our legislative elected body. Judges weren’t
elected to set public policy. They were elected to adjudicate dis-
putes.
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Senator MCCONNELL. I say to my friend from Alabama, one of
the pieces of legislation that I introduced a while back that didn’t
go very far would have required a litigation impact statement of
legislation. Congress is busily at work creating new causes of ac-
tion around here all the time. So if we can create new causes of
action, why can’t we act to stem causes of action? There is nothing
more inappropriate about reducing the number of lawsuits then
there is in increasing them, which we do on almost a routine basis
around here every year.

I thank you so much for your interest in this, and hopefully, we
can push it forward.

Chairman SESSIONS. Thank you, Senator McConnell, for your
steadfast commitment and concern for the legal system. It is a con-
cern I share. I love the rule of law. I love the courts. I practiced
in them all my life. But judges read the statutes and they rule on
motions questioning whether a lawsuit or criminal case is legiti-
mate based on the laws Congress writes, and we think they don’t
second-guess these laws. If we create a cause of action, courts allow
it to go forward. If causes of action are going forward that are not
justified, it is our burden to change the law.

I thank you for that. I know you have a lot to do on the floor,
Mr. Assistant Leader—

Senator MCCONNELL. Thank you.

Chairman SESSIONS. —and we appreciate your service. Thank
you very much.

Senator MCCONNELL. Thank you very much.

Chairman SESSIONS. Mr. Sutter, we are delighted to have you
here. Thank you for coming, and we would be delighted to hear
your comments at this time.

STATEMENT OF RUSSEL L. SUTTER, PRINCIPAL, TOWERS
PERRIN, ST. LOUIS, MISSOURI

Mr. SUTTER. Thank you, Mr. Chairman. My testimony does not
include specific comments on Senator McConnell’s bill. Rather, my
testimony provides background on the costs of the U.S. tort system,
trends in those costs, and a comparison of costs in the U.S. to those
in other countries.

Our current research on U.S. tort costs shows the following.
First, the cost of the U.S. tort system was $233 billion in 2002.
ghis represents 2.2 percent of the U.S. gross domestic product, or

DP.

Second, in 2002, U.S. tort system costs increased by 13.3 percent
over 2001. Costs in 2001 increased 14.4 percent over costs in 2000.
This total 2-year change of 29.6 percent was the highest since
1986-1987. This is in contrast to the 5-year period from 1995 to
2000 during which tort costs increased by an average of 2.6 percent
per year.

Three, since 1950, tort costs have increased an average of 9.8
percent per year, compared to an average GDP growth of 7.1 per-
cent per year. Our analysis uses GDP on a nominal basis before ad-
justing for inflation.

Fourth, U.S. tort costs were $809 per citizen in 2002. In 1950,
tort costs were $12 per citizen before adjusting for inflation, and
$89 per citizen after adjusting for inflation.
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Chairman SESSIONS. Wait a minute. That is $809 per citizen per
year?

Mr. SUTTER. Yes.

Chairman SESSIONS. So that is close to $60 a month?

Mr. SUTTER. Closer to $70, actually.

Chairman SESSIONS. Seventy dollars a month?

Mr. SUTTER. Yes.

Chairman SESSIONS. That is a significant amount of money. Ex-
cuse me.

Mr. SUTTER. It also implies that real tort costs per citizen have
increased by more than 800 percent since 1950.

Five, while not part of our current study, 2 years ago, we did a
study comparing tort costs in the U.S. to those of 11 other coun-
tries. The 11 other countries included eight from Western Europe,
along with Canada, Japan, and Australia. That comparison was
based on 1998 data. At that time, the ratio of tort costs to GDP
in the U.S. was 1.9 percent. The other 11 countries had ratios of
tort costs to GDP ranging from 0.4 percent to 1.7 percent, with an
average of 1.0 percent. In other words, tort costs in the U.S. were
approximately twice as high as in the other countries.

Six, we attribute the significant increase in costs in 2001 and
2002 to several factors, including asbestos claims, other class action
litigation, higher awards in medical malpractice cases, an increase
in the number and size of lawsuits against directors and officers of
publicly traded companies, and an increase in medical cost infla-
tion. The charts attached to my written testimony provide details
behind some of these findings.

In closing, I would like to point out three items regarding our
analysis. First, this study was not paid for or commissioned by any
organization. The study is self-funded by Tillinghast.

Second, the study does not attempt to quantify any of the indi-
rect benefits of the tort system, such as acting as a deterrent to un-
safe practices and products, or any of the indirect costs of the tort
system, such as duplicate or unnecessary medical tests ordered
mainly as a defense against possible malpractice allegations.

And third, the purpose of the study is not to support any par-
ticular viewpoint on tort costs. The study’s purpose is to quantify
tort costs and the trends in those costs. We do not take any posi-
tion on whether the costs are too high or too low.

Mr. Chairman, thank you for the opportunity to present this tes-
timony. I will be happy to answer any questions the Committee
may have.

Chairman SESSIONS. Mr. Sutter, I thank you for that report. I
suppose I would note that there have been health and other bene-
fits that have resulted from litigation. But you also note that there
have been additional costs because of defensive medical practices
and other actions by companies out of fear of being sued. I don’t
know if they balance one another out, and you haven’t expressed
an opinion on that, have you?

Mr. SUTTER. That is correct. We haven’t expressed an opinion.

Chairman SESSIONS. I don’t think all the results of litigation are
bad, but there are some costs to litigation that go beyond just the
amount of money paid out in the lawyer fees. Defendants may
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adopt policies that run up business or medical costs that really
don’t provide a net benefit to the consumer or patient.

[The prepared statement of Mr. Sutter appears as a submission
for the record.]

Chairman SESSIONS. Mr. Schwartz, with regard to the testimony
of Mr. Sutter and the point I raised earlier about the lack of clarity
in litigation, it seems to me that what we are attempting to do, or
what Senator McConnell is attempting to do in this legislation is
to say, if you file this kind of a lawsuit, it is going to be dismissed.
This is not a lawsuit that should be filed. We have set policy on
that. We made a policy decision that companies that provide food
shouldn’t be liable for health problems incurred by those who vol-
untarily and knowingly accept that food. Is that one way to reduce
health care costs in America that have been going up, as Mr. Sut-
ter said?

Mr. SCHWARTZ. Well, it will reduce costs in many, many sectors.
Certainly, money that is now going into the legal system is less
likely to be going into helpful things that will assist people for ex-
ample getting good information about health costs and addressing
health needs.

One area that I want to say that it will help a lot is the uncer-
tainty that this litigation creates in our marketplace. I have re-
ceived reports from Merrill Lynch, J.P. Morgan, and others. They
are a quarter of an inch thick about this food litigation because the
threat of this litigation, the specter of it directly affects the price
of common stock of very legitimate companies who are doing legiti-
mate business. They are not engaging in any wrongdoing.

So this legislation draws a line and says to Wall Street investors,
that you no longer have to worry about baseless lawsuits that are
using obesity as a claim. I think that is going to be one of the most
significant economic impacts of this legislation, to get rid of the un-
certainty that hovers over the restaurant and food industry right
now because people look to the past and they can see things where
everybody thought the litigation wasn’t possible actually occured. It
just takes one or two Judges somewhere to—provides a claim.

Then you go into the settlement phase, as you know from a very
experienced career, the costs can be enormous. This overall indus-
try is an industry that is perceived to have some money, and that
attracts a continuing knock at the door unless legislation says, this
is an area where you can’t go and this case will be dismissed.

Chairman SESSIONS. Now, I think that is a very interesting
point. Let us take asbestos. Do you think that the insurance com-
panies and reinsurance companies, both of which get paid for the
insuring that they do, have been impressed? Do you think the les-
son of asbestos has not yet been lost on them, I assume, and the
specter of food lawsuits could or perhaps has driven up insurance
costs for food companies?

Mr. SCHWARTZ. Well, I can’t go into the—because I don’t have
enough knowledge to say exactly what they would or would not do.
But certainly, they have seen some areas that people thought were
safe change. Asbestos had a unique profile in a way, because the
companies, some of the companies that sold it, knew there was
danger and that people who used it didn’t know, and that is very
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different from food, where anyone knows if you consistently over-
eat, you are going to gain weight.

So I don’t think there is a real direct analogy between asbestos
and obesity lawsuits. However, people in the investment commu-
nity appreciate that there right now are no barriers, and while
there is no successful suit today, if a moderate Federal judge takes
over 80 pages to dismiss a case the first time and over 36 pages
the second time, that there is going to be a third and fourth and
fifth time until they break through.

And insurers in setting rates and premiums cannot here look
soley to the past. If they do, they may not have adequate reserves.
They have to look to possibilities that occur in the future. And un-
less there is something at a national level that says, you can’t go
there, they have to price their products based on speculation that
some of this litigation could be successful in the future.

Chairman SESSIONS. Regulation by litigation—you mentioned the
lawsuit filed in Illinois?

Mr. SCHWARTZ. Yes, sir.

Chairman SESSIONS. It is true under our current legal system
that a judgment rendered in a single county in a single State can
become binding throughout America?

Mr. ScHWARTZ. Well, there was one decision, a $1.7 billion—I
may be off a million or two when the figures get up there—and it
wasn’t binding anywhere else, but it created a fear that if an auto
insurer continued to sell parts that were not original equipment,
they might be subject to equal billion-dollar lawsuits. So they
changed their behavior, even though insurance regulators, the men
and women who are in charge of this very thing, in some States
said you must supply the non-original equipment so that there is
competition in the area and it was perfectly legal and legitimate in
every State.

So you had a court through the threat of litigation, not that they
could bind people by law, but that threat changed behavior, and
similar things can occur in food. If there were a lawsuit that would
be successful against a fast food company because they didn’t have
signs that were this high, six inches high, showing how much fat
was in a particular piece of food they were selling, then restaurants
are not bound by that, but they are saying, my God, there was a
verdict here. We are going to have to change our behavior. Or there
was a legal theory suggesting that you must have several alter-
native menus. Then somebody going into business has to decide
whether he or she wants to have that or not.

So it doesn’t happen by law. It happens by the threat of very,
very large verdicts and people’s fear that unless they behave in a
certain way, they can be eclipsed by those verdicts.

Chairman SESSIONS. I think that is certainly true. You have
made that very clear.

With regard to regulations, they are ultimately a province of the
State legislatures and the United States legislature, the Congress,
are they not? I mean, if we choose to require bigger disclosure
statements and more nutrition information and other things, I sup-
pose we could even go further in regulating the food industry. That
would be a decision we should debate out in public, make our case
to the American people if they are unhappy, and vote on it. They
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can vote us out of office if they don’t like it. But it seems to me
that it is anti-democratic if people that nobody even knows, a group
of lawyers and a judge, start setting public policy on a number of
different issues. One of those issues could be food.

Mr. ScHWARTZ. Mr. Chairman, you are absolutely right. That is
the line between your responsibilities as a legislator and courts.
You can do things that courts can’t do. You are one of the few who
have served in this body, but also you were an Attorney General.
You knew how the court system works.

A judge has a limited amount of information in front of him or
her. There are basically two lawyers speaking and briefs. Courts
are not in a position to set nationwide policy about what should be
disclosed in food, what the size of signs are, what foods should be
prohibited, what foods should be allowed. That is this body, be-
cause you can have hearings, you can call witnesses back. You are
in the position to do it.

You also, when you make your rules, make them prospective.
You know from the common law this fiction that they are always
discovering the common law. So when courts make rules, they are
retroactive. It is changing the speed sign after you have driven.

So this is the right body and State legislatures are the right body
to make rules of this kind. Why I believe this particular issue is
best handled by Congress is because an individual State cannot set
nationwide policy. A nationwide policy should be set on obesity say-
ing the responsibility for dealing with this issue is with the Con-
gress and the State legislatures, not an arbitrary decision by one
particular court.

Chairman SESSIONS. How would you respond to some members
of this body who may say, well, I think that is good, but it should
be done by the State and not the Federal Government. We don’t
have any business telling a restaurant in Alabama or Texas how
to prepare do their food. How do you justify a Federal action as op-
posed to individual State actions?

Mr. ScHWARTZ. That is a very, very good question because we
can’t have the Congress of the United States rewriting American
tort law. It is only when something is truly national in scope that
this body should act.

Our food industry has become a national industry. Policies set by
chains, by other restaurants, is nationwide. But one court in one
State that isn’t looking at our Nation’s interest, is not looking at
the financial interests of our Nation, can upset the apple cart with
this particular industry. This particular industry is woven in inter-
state commerce. Our food chains and food supplies go across State
lines. So having and leaving this to an individual State is a non-
answer because one State or two States alone cannot set those
rules.

And there is another more technical point and I will just make
it for the record. In some States, the courts are so restrained on
their legislatures. They want to control the tort system that they
hold actions by State legislatures that attempt to make reforms to
the tort system unconstitutional under State Constitutions. There
is no review that is provided by the Supreme Court of the United
States because it is done under a State Constitution, and some
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(Sitatﬁ Courts have, in 97 decisions, thwarted attempts by States to
o this.

So if you have a true national problem, and I believe that this
is because our food supply, our investment in food companies is a
nationwide problem, it is best addressed at this level if and when
people raise the States’ rights issue.

Chairman SESSIONS. And under the Commerce Clause and under
the Diversity Clause in the Constitution, there is no legal problem?

Mr. SCHWARTZ. I will submit for the record, we wrote an article
in the Harvard Journal of Legislation addressing when Congress
can act and when there are limits. It deals with what the powers
are specifically under the Commerce Clause, not pushing the Com-
merce Clause to the edge, because people who are conservative
don’t want to do that. But a mainstream Commerce Clause ap-
proach allows action in this area.

There is concern sometimes raised about the Tenth Amendment
because the Tenth Amendment strongly protects States’ rights and
some actions by this body have been held unconstitutional under
the Tenth Amendment. But the Supreme Court has been absolutely
clear, and I will submit papers on this, too, that the Tenth Amend-
ment does not affect your right in a situation precisely like this to
implement the goal of having flow of interstate commerce.

This is our Nation’s food industry. The data that can be given to
you by the National Restaurant Association and others show it is
a nationwide industry regulated by Congress and could be ad-
versely affected by one or two States, or more, one or two courts
in individual States.

Chairman SESSIONS. Mr. Sutter, can you express an opinion
about what would happen if we eliminate some of these lawsuits
in the fashion that is done here? Can that affect litigation costs in
America?

Mr. SUTTER. Mr. Chairman, we think that the costs of litigation
will continue to rise faster than GDP as it has over the last 50
years, by an average of three points a year. I guess the way I
would look at it is if this type of litigation grows, we would expect
that gap to increase from perhaps three points to four or five
points. And so I think what this legislation does is remove that
threat of a widening gap. But I don’t think this legislation would
tialke that gap down to zero. There is just too much going on out
there.

Chairman SESSIONS. I see it more as a single step, but these are
the kinds of litigation costs that are components of the numbers
that are surging upward that you described, are they not?

Mr. SUTTER. Yes, they are.

Chairman SESSIONS. Do you have anything you would like to
add, Mr. Sutter, to this discussion we have had so far?

Mr. SUTTER. Nothing further, Mr. Chairman.

Chairman SESSIONS. It is a very, very interesting study you have
put forth. The size of the litigation industry at 2.2 percent of the
GDP is just a stunning event. I remember when we looked at the
tobacco litigation when the tobacco companies collapsed and all of
that went forward. Plaintiff's lawyers went from receiving fees of
hundreds of millions of dollars to billions of dollars. Maybe a plain-
tiffs firm of ten or 20 lawyers would be entitled to a fee of $1 bil-
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lion. In Maryland, I believe, it came in at close to $2 billion. In
Texas, around $4 billion.

So these are huge, huge costs, even by U.S. Government terms,
and I think Congress has a right to look at that. We ask ourselves,
is the legal system furthering our public policy in a healthy way;
if not we study and make sure we are acting legally and constitu-
tionally, and, if necessary, take steps to reform it.

Mr. Schwartz, do you have any further insight into this subject
you would like to add?

Mr. SCHWARTZ. No. I feel you have really gotten in the record
very, very important things. The fact that the legislation is needed,
that it is constitutional, that it represents sound public policy, and
it is an area where, I think if Congress acts in this area, it puts
a marker down to say there are certain places where courts should
not make law.

Senator McConnell mentioned automobiles. Well, lawsuits have
not been successful yet, but an automobile can go 90 miles an hour.
The same type of thesis would hold the car company liable for a
car that went 90 miles an hour, not the driver’s choice to drive that
fast, would also hold a food company responsible for somebody who
consistently overeats.

I think it is a good message. There was other testimony that I
read and that you will hear that is brilliant because it says these
lawsuits really give the wrong signal, my final point, to people,
that the blame is external. It is not on themselves, it is because
of the seller of food. It is not my responsibility for my own choice.
This legislation puts the right signal out saying individuals do have
a responsibility to exercise and have control over their diet. I ap-
preciate your time on this issue.

Chairman SESSIONS. Thank you. I am glad that you are partici-
pating and writing textbooks for America’s law schools. I remember
when I was in law school, a professor said when someone is wrong,
there is a lawsuit. There is a cause of action. You just have to find
it. And I think that is the mentality, that if somebody has in some
way been damaged or has damaged themselves or whatever, the
mentality is to look for a way to get them compensation.

But that begins to muddle the principles of liability and fault in
America. I just think that we need to recapture that sense, and I
believe the Congress is going to have to play a larger role than we
have in the past.

I thank you for your leadership, Mr. Sutter. Thank you very
much for your valuable information.

Mr. SUTTER. Thank you, Mr. Chairman.

Chairman SESSIONS. Our next witness is Mr. Wayne Reaves. He
is the President of Manna Enterprises, located in Anniston, Ala-
bama. Mr. Reaves owns seven quick-service restaurant establish-
ments known as Jack’s Family Restaurants. His businesses employ
180 individuals. He is a member of the Board of Directors of the
Spirit of Anniston, a commercial development board in Anniston,
Alabama. Mr. Reaves is a current board member of the National
Restaurant Association. He is also a past president of the Alabama
Restaurant Association. In 1996, he was named Alabama Res-
taurateur of the Year.
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Dr. Gerard Musante is the founder of Structure House, a residen-
tial weight loss center in Durham, North Carolina. He is a clinical
psychologist who specializes in adapting the principles of behavior
modification to the eating habits of significantly overweight people
and food abusers. He received his professional training from New
York University, the University of Tennessee, Duke University
Medical Center, and Temple University Medical School. He is a
member of the American Psychological Association and the Associa-
tion for the Advancement of Behavior Therapy. He has served on
the editorial board of Addicted Behavior and as a consultant to the
National Board of Medical Examiners. He continues to serve Duke
University as an adjunct professor.

Mr. Reaves, it is a delight to have you here. I know you are in
the real world every day, working hard to provide a product and
make a living and pay the salary of your workers. We would be de-
lighted to hear your perspective on the issue before us today.

STATEMENT OF WAYNE REAVES, PRESIDENT, MANNA ENTER-
PRISES, INC., ANNISTON, ALABAMA, ON BEHALF OF THE NA-
TIONAL RESTAURANT ASSOCIATION

Mr. REAVES. Thank you, Mr. Chairman. Chairman Sessions, my
name is Wayne Reaves. I am the owner of Manna Enterprises, In-
corporated, in Anniston, Alabama. I own and operate seven quick-
service restaurants operating in the region as Jack’s Family Res-
taurants.

I am testifying here today on behalf of the National Restaurant
Association, which is the leading business association for the res-
taurant industry, to offer my support for S. 1428, the Common
Sense Consumption Act of 2003. I am a current member of the
Board of Directors of the Association and I have submitted my
written copies of my full remarks for the record.

Mr. Chairman, I would like to start by giving you a very brief
background on my business. I proudly have spent my entire profes-
sional career working in the restaurant industry with Jack’s Fam-
ily Restaurants. Jack’s is a quick-service concept that serves break-
fast, lunch, and dinner, with a wide variety of options on the menu.

I started out working in Jack’s as a cook back in high school and
became general manager of the store shortly after I graduated.
While out of high school, I was drafted and served in the Army be-
fore returning to Jack’s, where I worked my way up the manage-
ment ladder. Today, as the only Jack’s franchisee, I own and oper-
ate seven restaurants, and while I am certainly not the only one
to work their way up in our industry, it is gratifying to have done
so within the same concept for over three decades.

The restaurant industry has been very good to me and I hope 1
day to pass my business on to my son so that he can hopefully
share the same experiences, rewards, and challenges that I have.

However, one of the challenges that the restaurant and food serv-
ice industry has been confronted with recently is the string of frivo-
lous lawsuits being filed against our industry, claiming that they
are the cause of some individuals’ overweight and obesity-related
health conditions. These senseless and baseless attempts by rep-
resentatives of the trial bar are nothing more than a distraction
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from finding sensible solutions to this very complex issue and are
a clear abuse of the judicial system.

The American public also sees through the trial bar’s misguided
approach and understands the frivolousness of these irresponsible
lawsuits. And I am pleased to share the good news that personal
responsibility remains a strong American value. It has already
been mentioned that in a Gallup poll conducted in July, 89 percent
of Americans indicated that the food industry should not be blamed
for issues of obesity and overweight. We are also fortunate that
common sense has prevailed in the ruling in September by Judge
Robert Sweet in New York, dismissing the most recent lawsuit
against a restaurant chain claiming it caused obesity among some
Americans.

There is no doubt in my mind that trial attorneys will persist in
trying to file other similar lawsuits, as they made no secret of their
intentions to continue their efforts. As you already know, this past
June, members of the trial bar community convened a three-day
workshop in Boston entitled, “Legal Approaches to the Obesity Epi-
demic.” Some of the same individuals who were associated with the
tobacco litigation played significant roles in the workshop.

Mr. Chairman, in the simplest terms, this type of legal action,
if permitted to go forward, could be very costly to my business. It
would only take one lawsuit of this nature to potentially put me
out of business and take away all that I have worked for. As a
businessman who employs now 196 individuals, that is a grave con-
cern of mine. For more than half of my employees, the job I provide
them serves as their primary source of income for their family.

Beyond the risk to my business, you asked Mr. Schwartz earlier
about the effect of the obesity litigation and what it could have on
the insurance costs. Beyond the risk to my business, the mere
threat of such a suit can have an impact on the cost of insuring
my business. Insurance companies have acknowledged that they
are watching these lawsuits very closely and they recognize that
this litigation may impact how they price future liability products
for food companies. One very respected insurance industry publica-
tion has even coined the phrase “food fright” in discussing this re-
cent legal phenomenon and its potential repercussions in the insur-
ance markets.

The food service industry accounts for four percent of the nation’s
GDP. If this type of litigation is not kept in check, there could not
only be a negative consequence for the food service industry, but
for our Nation’s economy.

In the restaurant industry, clearly, the customer comes first.
However, the thought that an individual can file a lawsuit based
in part on the voluntary choice he or she made regarding where
and what to eat is disturbing. Perhaps no other industry offers a
greater variety of choices to consumers than restaurants. In any
one of our Nation’s 870,000 restaurants, consumers have the oppor-
tunity, the flexibility, and the freedom to choose among a variety
of high-quality, safe, healthy, and enjoyable types of cuisine.

The lawsuits we are discussing this afternoon not only fail to ac-
knowledge the voluntary nature of the choices customers make,
they also do not address the fundamental issue of personal respon-
sibility. I believe it is important to recognize that personal respon-
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sibility, moderation, and physical activity are all key ingredients to
a healthy lifestyle.

If these lawsuits are permitted to go forward, they could jeop-
ardize my livelihood, my employees, and my customers, whose free-
dom of choice would be infringed upon. Additionally, I fear for the
industry and the impact these lawsuits could have on the economy.

Mr. Chairman, thank you again for this opportunity to appear
before you.

Chairman SESSIONS. Thank you very much, Mr. Reaves. It is
great to have you here.

[The prepared statement of Mr. Reaves appears as a submission
for the record.]

Chairman SESSIONS. Do we have much time on that vote? Five
minutes? We have got two votes back to back. I will get down at
the end of the first one and cast a vote and try to be one of the
first votes in the second and will be able to come back in probably
ten to 15 minutes. Sorry to interrupt this at this point, but I will
be right back. Thank you so much.

[Recess.]

Chairman SESSIONS. We will return to session. I apologize for the
interruption, the votes that we had. We are in the Defense Supple-
mental War Act and some important matters and we just have to
be here. We have troops in the field at risk and if we have to stay
here until midnight and all weekend to get it done, we need to do
th?it, as far as I am concerned, and I intend to work toward that
end.

Dr. Gerard Musante, we are delighted you are here. Obesity is
a real problem in America. I would like to hear your take on it as
a person professionally engaged in those issues and we are de-
lighted that you could come. We will hear your statement at this
time.

STATEMENT OF GERARD J. MUSANTE, FOUNDER AND CHIEF
EXECUTIVE OFFICER, STRUCTURE HOUSE, DURHAM, NORTH
CAROLINA

Mr. MUSANTE. Good afternoon, Mr. Chairman. I am Dr. Gerard
J. Musante. I appreciate the opportunity to appear before you
today. I have been called here to share my expertise and educated
opinion on the importance of personal responsibility in food con-
sumption in the United States. This lesson is one I have been
learning about and teaching for more than 30 years to those who
battle moderate to morbid obesity, a lesson that emphasizes the
criticality of taking responsibility for one’s own food choices.

I am testifying before you today because I am concerned about
the direction in which today’s obesity discourse is headed. We can-
not continue to blame any one industry or any one restaurant for
the nation’s obesity epidemic. Instead, we must work together as
a nation to address this complex issue, and the first step is to put
the responsibility back into the hands of the individuals.

As a clinical psychologist with training at Duke University Med-
ical Center and the University of Tennessee, I have worked for
more than 30 years with thousands of obese patients. I have dedi-
cated my career to helping Americans fight obesity. My personal
road, which included the loss and maintenance of 50 of my own
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pounds, began when I undertook the study of obesity as a faculty
member in the Department of Psychiatry at Duke University Med-
ical Center. There, I began to develop an evidence-based, cognitive
behavioral approach to weight loss and lifestyle change. I continue
to serve Duke University Medical Center as a consulting professor
in the Department of Psychiatry. Since the early 1970’s, I have
published research studies on obesity and have made presentations
at conferences regarding obesity and the psychological aspects of
weight management.

Today, I continue my work at Structure House, a residential
weight loss facility in Durham, North Carolina, where participants
come from around the world and the country to learn about man-
aging their relationship with food. Participants lose significant
amounts of weight while both improving various medical param-
eters and learning how to control and take responsibility for their
food choices. Our significant experience at Structure House has
provided us with a unique understanding of the national obesity
epidemic.

Some of the lessons I teach my patients are examples of how we
can encourage Americans to take personal responsibility for health
and weight maintenance. As I tell my participants, managing a
healthy lifestyle and a healthy weight certainly are not easy to do.
Controlling an obesity or weight problem takes steadfast dedica-
tion, training, and self-awareness. Therefore, I give my patients the
tools they need to eventually make healthy food choices as we best
know it. Nutrition classes, psychological understanding of their re-
lationship with food, physical fitness training, and education are
tools that Structure House participants learn, enabling them to
make sensible food choices.

As you know, the obesity rates in this country are alarming. The
Centers for Disease Control and Prevention have recognized obesity
and general lack of physical fitness as the nation’s fastest growing
health threat. Approximately 127 million adults in the United
States are overweight, 60 million are obese, and nine million are
severely obese. The country’s childhood obesity rates are on a simi-
lar course to its adult rates, as well as increases in type II diabe-
tes. Fortunately, Americans are finally recognizing the problem.
Unfortunately, many are taking the wrong approaches to combat-
ting this issue.

Lawsuits are pointing fingers at the food industry in an attempt
to curve the nation’s obesity epidemic. These lawsuits do nothing
but enable consumers to feel powerless in a battle for maintaining
one’s own personal health. The truth is, we as consumers have con-
trol over the food choices we make and we must issue our better
judgment when making these decisions. Negative lifestyle choices
cause obesity, not a trip to a fast food restaurant or a cookie high
in trans fat.

Certainly, we live in a litigious society. Our understanding of
psychological issues tells us that when people feel frustrated and
powerless, they lash out and seek reasons for their perceived fail-
ure. They feel the victim and look for the deep pockets to pay. Un-
fortunately, this has become part of our culture. The issue is far
too comprehensive to lay blame on any single food market or manu-
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facturer. These industries should not be demonized for providing
goods and services demanded by our society.

Rather than assigning blame, we need to work together towards
dealing effectively with obesity on a national level. Furthermore, if
we were to start with one industry, where would we stop?

For example, a recent article in the Harvard Law Review sug-
gests that there is a link between obesity and preference manipula-
tion, which means advertising. Should we consider suing the field
of advertising next? Should we do away with all advertising and all
food commercials at halftime? We need to understand that this is
a multi-faceted problem and there are many influences that play
a part.

While our parents, our environment, social and psychological fac-
tors all impact our food choices, can we blame them for our own
poor decisions as it relates to our personal health and weight? For
example, a recent study presented at the American Psychological
Association Conference showed that when parents change how the
family eats and offer children wholesome rewards for not being
couch potatoes, obese children shed pounds quickly. Should we
bring lawsuits against parents that don’t provide the proper direc-
tion? Similarly, Brigham and Women’s Hospital in Boston recently
reported in Pediatrics Magazine that children who diet may actu-
ally gain weight in the long run, perhaps because of metabolic
changes, but also likely because they resort to binge eating as a re-
sult of the dieting. Do we sue the parent for permitting their chil-
dren to diet?

From an environmental standpoint, there are still more outside
influences that could erroneously be blamed for the nation’s obesity
epidemic. The Centers for Disease Control has found that there is
a direct correlation between television watching and obesity among
children. The more TV watched, the more likely the children will
be obese. Should we sue the television industry, the networks, the
cable, the television manufacturers, or the parents that permit
this? Now we have Internet surfing and computer games. Where
does it stop? School systems are eliminating required physical edu-
cation. Are we also to sue the school systems that do not require
these courses?

Throw social influences into the mix and we have a whole new
set of causes for obesity. Another recent study in Appetite Journal
indicated that social norms can affect quantitative ratings of inter-
nal states such as hunger. This means that other people’s hunger
levels around us can affect our own eating habits. Are we to blame
the individuals who are eating in our presence for our own weight
problems?

As evidenced in these studies, we cannot blame any one influ-
encing factor for the obesity epidemic that plagues our Nation.
Through working with obese patients, I have learned that the
worst thing one can do is to blame an outside force to get them-
selves off the hook, to say it is not their fault, that they are a vic-
tim. To do this can bring about feelings of helplessness and then
resignation. Directing blame or causality outside of oneself allows
the individual not to accept responsibility and perhaps even to feel
helpless and hopeless. “The dog ate my homework,” and “The devil
made me do it” are statements that allow the individual not to take
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serious steps towards correction when they believe that these steps
are not within their power. We must take personal responsibility
for our choices.

What does it mean to take personal responsibility for food con-
sumption? It means making food choices that are not detrimental
to your health and not blaming others for the choices we make.

Ultimately, Americans generally become obese by taking in more
calories than they expend, but certainly there are an increasing
number of reasons why Americans are doing so, producing rising
obesity rates. Some individuals lack self-awareness and over-in-
dulge in food ever more so because of psychological reasons. Others
do not devote enough time to physical activity, which becomes in-
creasingly difficult to do in our society. Others lack education or
awareness as it relates to nutrition and physical activity, particu-
larly in view of lessened exposure to this information. And still oth-
ers may have a more efficient metabolism or hormonal deficiencies.
In short, there is yet much to learn about this problem.

Congress has rightly recognized the danger of allowing Ameri-
cans to continue blaming others for the obesity epidemic. It is im-
perative that we prevent lawsuits from being filed against any in-
dustry for answering consumer demands. The fact that we are ad-
dressing the issue here today is a step in the right direction. No
industry is to blame and none should be charged with solving
America’s obesity problem.

Rather than pointing fingers, we should be working together on
a national level to address the importance of personal responsi-
bility in food consumption. The people who come to Structure
House have the unique opportunity to learn these lessons, but they
are only a select few. These lessons need to be encouraged on a na-
tional level from an early age in schools, homes, and through na-
tional legislation that prevents passing this responsibility on to the
food or related industries.

In closing, I would like to highlight the fact that personal respon-
sibility is one of the key components that I teach my patients in
their battle against obesity. This approach has allowed me to em-
power more than 10,000 Americans to embrace improved health. I
urge you to consider how this type of approach could affect the obe-
sity epidemic on a national level by encouraging Americans to take
personal responsibility for their health. By eliminating frivolous
lawsuits against the food industry, we can put the power back into
the hands of the consumers. This is a critical first step on the road
towards addressing our Nation’s complex obesity epidemic.

For years, I have seen Presidents call for economic summits. I
urge that we consider an obesity summit. Let me suggest, instead
of demonizing industries, that we bring everyone to the table, rep-
resentatives in the health care, industry, advertising, restaurants,
Hollywood, school systems, parent groups, the soft drink industry,
the bottling industry. Instead of squandering resources and defend-
ing needless lawsuits by pointing fingers, let us make everyone
part of the solution. Let us encourage a national obesity summit
where all the players are asked to come to the table and pledge
their considerable resources towards creating a national mindset
aimed at solving this problem. That would be in the interest of the
American people.
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I feel privileged to be part of the Subcommittee’s efforts. I want
to thank you for allowing me to testify here before you today and
I will be glad to answer any questions.

Chairman SESSIONS. Thank you very much, Dr. Musante. Your
personal experience with thousands of people who are overweight
g}ilves real authority, I think, to your testimony and we appreciate
that.

[The prepared statement of Mr. Musante appears as a submis-
sion for the record.]

Chairman SESSIONS. Mr. Reaves, as I understand it, the res-
taurants do have health care requirements placed on them. They
are required to have available for view the nutrition contents of a
product and are required to meet other Federal and State stand-
ards in order to maintain an operational license. Would you agree
that these standards are real and required by law? They are not
haphazardly complied with, but fully complied with by most of the
businesses in the fast food industry.

Mr. REAVES. You are talking about the health regulations?

Chairman SESSIONS. Yes.

Mr. REAVES. Yes, sir. They are not only complied with, but they
are strictly enforced by the State health departments and the local
county health departments, more so the county, very strictly.

Chairman SESSIONS. And you do have to provide calorie content
and fat content information on foods you serve in your restaurants?

Mr. REAVES. No, sir.

Chairman SESSIONS. That is—

Mr. REAVES. That is not required.

Chairman SESSIONS. What restaurants is that required for, none?

Mr. REAVES. Mandatory, none that I am aware of.

Chairman SESSIONS. Would you accept that as something that
would be beneficial to the process of weight gain evaluation by cus-
tomers?

Mr. REAVES. Well, the restaurant industry is an industry of ac-
commodation and choices. If customers have a question about our
menu, we are more than happy to answer any questions that they
have. A lot of companies now are providing information in the form
o{) 1brochures and on the websites they have that information avail-
able, so—

Chairman SESSIONS. When a lawsuit is filed, that lawsuit results
in your having to hire an attorney. If you have insurance, and I
suspect you do—

Mr. REAVES. Yes.

Chairman SESSIONS. —does the insurance company provide that
attorney or do you have to have one of your own to watch the in-
surance company?

Mr. REAVES. Well, I have liability, obviously, insurance, and I do
have to pay a deductible. But they do supply the attorney. But I
do have limits.

Chairman SESSIONS. And you do have limits.

Mr. REAVES. And once those limits are exceeded, then I am on
my own.

Chairman SESSIONS. Have you noticed any changes in your in-
surance premiums over the last decade or so?

Mr. REAVES. Oh, yes sir. I mean—
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Chairman SESSIONS. What can you tell us in your personal expe-
rience, if you recall?

Mr. REAVES. I don’t have the percentage, but it is basically a
steady increase. Now, you remember a time in Alabama when we
went through an insurance crisis, and that abated a little bit. But
basically, it is you just anticipate an annual increase in the insur-
ance rates. This past year, I believe my number was 23 percent,
which was a high year for us, if I am not mistaken.

Chairman SESSIONS. A 23 percent increase?

Mr. REAVES. Yes if I am not mistaken. The year before, I had a
good insurance policy. This year, it was time to pay the piper, but
I did have an increase, yes.

Chairman SESSIONS. Of course, insurance costs are pulled from
your business’ resources, making them unavailable for salaries, or
bonuses, or expansion os stores and restaurants, is that correct?

Mr. REAVES. That is correct. That is exactly correct. And one of
the problems and the concerns that I have with this obesity issue
is the insurance industry that I mentioned earlier and the article,
“Food Fright,” one of the things that they say in this article, they
comment that “when you have an emerging issue, you look at what
could be the potential financial impact and what are the things you
could do to mitigate that impact. We could introduce a special en-
dorsement that may limit the impact of these types of lawsuits, or
there may be particular risks” we wouldn’t want to take.

“Nothing happens to change coverage until there is a precedent-
setting lawsuit—I mean, judgment or settlement”, and this is out
of their own, the insurance industry’s magazine, and they have
gone on to say, “insurers haven’t backed away from writing liability
policies for restaurants yet. . . They aren’t likely to do so until
an obesity case is successful in winning a judgment or settlement
against a restaurant”, and if that was to happen, I can’t imagine
what would happen to the rates. Would there be any restaurants
or groups of restaurants or segments of the restaurant industry
that the insurance industry would just say, we are not interested
in insuring. The risk is too high.

Chairman SESSIONS. Well, the theory is there. I have represented
a plaintiff in an asbestos case and the legal theories are such that
should cause stores to be concerned and restaurants to be con-
cerned. For example, if you have asbestos damage and you have
been made ill as a result and 100 different companies had asbestos
at the plant where you were working, you can sue all 100 without
any regard for how much one company contributed, or whether
that company’s fibers actually got into your lungs or not. Would it
cause you concern as a small business person that to the extent of
your deep pocket, however deep it is, you could be liable for the full
amount of damage to any one plaintiff?

Mr. REAVES. Yes, it very definitely bothers me. And think about
the restaurant industry. Seventy percent of our 870,000 res-
taurants nationwide are individually owned. They wouldn’t have
the deep pockets. Many of those are local delis or a family that has
put together a Chicken Finger restaurant. They wouldn’t have the
deep pockets to start with. I shudder to think what would happen
again if it got to that point.
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Chairman SESSIONS. Mr. Reaves, to what extent do you worry
about lawsuits, some of which might be legitimate or some of which
might be fraudulent? In other words, someone comes in the store
and slips and falls, or maybe somehow in the food system an error
was made and an unhealthy product was delivered to the customer.
Is that something that a business person in your line of work actu-
ally worries about on a daily basis, or is it something you just
worry about when you hear about it?

Mr. REAVES. No, it is absolutely something that I worry about.
I keep an eye on my coverages to, make sure that I have got proper
coverages, because I see and I get the industry publications. I see
where people are sued, and I have been sued a number of times,
never, as far as I am concerned, never legitimately, for legitimate
reasons, rather. But yes, it is very definitely a concern.

Chairman SESSIONS. But you—

Mr. REAVES. And if for any individual that is not a concern, it
should be.

Chairman SESSIONS. Dr. Musante, as I understand your testi-
mony, you are saying that we are creating harmful conditions for
people who are overweight by telling them it is somebody else’s
fault. It hurts them rather than helps them.

Mr. MUSANTE. Senator, that really is at the heart of my testi-
mony. It is misleading. It really talks to causality and all this.
Once people begin to feel powerless, they begin to feel that there
is nothing they can do and then they are going to look around for
someone to blame, and that is at the heart of all this.

One of the things that we always have found out clinically with
working with our patients, that in reality, when people have be-
come obese, they will tell us that the majority of their calories are
consumed privately. You do not see people publicly eating large
amounts of food on a regular basis to be able to gain the kind of
weight that required to acquire such high BMI (Body Mass Index,)
figures.

So this kind of private use of food is very much, from our experi-
ence, is at the heart of their obesity. And to begin to say that you
can have no control over this overeating because of some industry
would, I think, create an even worse situation in this country. It
would lead obesity rates to increase more quickly. And again, it
would sap the resources that could potentially be applied to a rea-
sonable solution to this problem.

Chairman SESSIONS. We recently had in the Joint Economic
Committee, of which I am a member, a hearing chaired by Senator
Bennett on obesity and the economic impact on the economy. We
discussed a number of things. Do you have any thoughts about
what we could do for young people, particularly to educate them in
a realistic and effective way to assume responsibility for their diet
and to avoid obesity—

Mr. MUSANTE. Oh, yes, there is no question about it. Children
really begin to develop their eating patterns from their parents,
early on in life, and in fact, there is some data that indicates that
at approximately, two to 5 years of age, many of the eating pat-
terns can be laid down. Of course, that is about the same time that
children learn to walk, and I know they are not walking to fast
food restaurants at that age. So they have learned patterns from
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their parents at home that have might set them out on the wrong
course.

Certainly, this is something we should be concerned about be-
cause of the increases of obesity among children, increasing in-
stances of type II diabetes among children. For example, type II di-
abetes traditionally has been called adult-onset diabetes. That term
really needs to be changed, and it is being changed now. For exam-
ple, in the State of Texas, there are more adolescents who are type
II diabetics than there are adults. That is a serious, serious situa-
tion.

From what we have seen, these early experiences come on early
in life. They go into the school system where now any education
about nutrition or physical fitness has really been taken out of the
situation, and they are given a food program very often that is de-
termined by the Federal Government until they get to their middle
school years.

I can tell you that in my hometown of Durham, the super-
intendent of the schools has said that the minute those children
have an opportunity to eat on their own, the foods they tend to go
for are french fries and pizza. This is very indicative of the fact
that even though these children might have been given a proper
experience by the kinds of foods that the Federal Government has
indicated they should be eating over grade school, they have
learned these negative food patterns elsewhere, and the patterns
are really learned again, from the parents in the household.

There are programs, an experimental research program for study
that was done in Minnesota. The researchers there went into the
school system to alter the choices that children made in the cafe-
teria. It was a junior high school where this joint project got the
vendors together, the soft drink people together, the schools to-
gether, the parents together, and as a group, they worked on this,
and they really did affect the amount of food or the quality of the
foods that children were eating as a result of a broader-based edu-
cational program.

So I would really urge something that is done early on in life
that includes the parents and really allows these children to learn
while they are going through school, the proper way in which they
can balance their food intake and their energy expenditure and not
to be saddled with this problem for the rest of their life and endan-
ger their health.

Chairman SESSIONS. Now, do I get an optimistic or pessimistic
note here; that if a school takes strong steps to provide good advice
on nutrition, that that will impact the child?

Mr. MUSANTE. The early results are showing, yes, it would. And
in fact—

Chairman SESSIONS. Though some children would go home and
eat unhealthy products.

Mr. MUSANTE. Well, they might because of what is going on at
home, and the extension of that study now, the same researchers
in Minnesota are doing a pilot program with parents to try to get
them to change things. Interestingly enough, and the group that
they selected, the volunteer group of parents, didn’t particularly
have a high level of education or a high level of income, but they
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were all very concerned about this. Everybody knows about this
problem now.

In our own city of Durham, North Carolina, I am very pleased
that we are going to be working with the public instruction, the
county, the school system, and Duke Medical Center to really de-
velop a program that is going to be aimed at helping the parents
and the children in the schools to begin to alter their selections.
This is the kind of a program that is needed, where we get groups
of people together, all concerned about this problem, so that we are
working together, not fighting in a courtroom.

This serves no purpose. It is adversarial. I have never believed
in that. I believe in bringing people together and recognizing the
problem, then going out together to do something about it, and I
think people are willing to do that. You just have to give them a
chance, rather than fighting with them first.

Chairman SESSIONS. And the people you have counseled, do you
have success in having people take off weight?

Mr. MUSANTE. Oh, yes. We have folks that lose significant
amounts of weight. Now, you have to understand, the people we
work with can be anywhere from 20 pounds overweight to 200
pounds overweight, so we really run the gamut in terms of obesity
and the like. But we have done follow-up studies a number of times
in various ways. When you are working with a clinical population
and you are working with people all over the country, that is al-
ways a complex problem in terms of tracking each particepant.

We are also now tracking our success—but we have done that in
various ways three times before. We are also doing it now with a
cohort of people that left about five or 6 years ago and we are going
to track them and we have a great deal of data on these individ-
uals and the results are very encouraging. Generally, approxi-
mately half of our patients will go home, continue to lose weight
or keep weight off over a considerable period of time, and that can
be anywhere from six—when we have looked at it, anywhere from
6 months to 5 years.

So the impacts can be made. You see people’s lives that turn
around. You see people whose lives have been saved, and they al-
ways come in, of course, and thank us for that, and I always say,
“Well, it is not us, it is you. You have done this. You have taken
responsibility for this and look where you are now.” So it really is
an issue that has to be directed back to them.

Having said that, there still are many issues to learn about this
problem. We really are just scratching the surface. I just came back
this week from our National conference. The North American Asso-
ciation for the Study of Obesity took place in Fort Lauderdale. We
presented some of our research there. And this is a composition of
folks from every discipline—epidemiology, nutrition, surgeons, phy-
sicians, psychologists, basic medical sciences. And certainly, every-
body is looking at every aspect of this problem.

The feeling was, well, there is so much to be learned. No one
could pinpoint any one thing. I have to say no one was really point-
ing any fingers at the food industry. As a matter of fact, the one
finger that was pointed, I might add, was at the Federal Govern-
ment for not providing enough research money. But other than
that, there is an understanding that this is a multi-faceted problem
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and we have to approach it in that way. There are some things,
however, we know as to what needs to be done now, and that is
moving into the schools early on, working with the parents and get-
ting them to set a course of action that is going to lead to good
health and not obesity.

Chairman SESSIONS. Thank you. I appreciate those comments.

Mr. Reaves, I know that the groups are plotting how to file these
lawsuits and they won’t let Professor Schwartz participate in their
discussions. We can expect that if we allow lawsuits to be filed on
theories that are unjust and certainly contrary to our basic history
of what liability should be for, then it is the Congress’s fault. I find
it hard to say lawyers shouldn’t get together and see if they can
figure out a way to file a lawsuit and be successful if the lawsuit
is consistent with the law.

I think a lot of this is Congress’s responsibility. We are going to
have to step up to the plate and deal with the litigation issue.
Maybe we need to be spending more research money on obesity and
what we can do and what we can tell schools and parents precisely
to do to help themselves and their children contain weight gain.
That is important.

Do either of you have any further comments for the record or for
the hearing today?

Dr. MUSANTE. Only to say that I applaud your efforts. I applaud
your efforts for bringing this to people’s attention and I do trust
that our public discourse can be properly directed.

Chairman SESSIONS. I thank you for that. I thank you for your
excellent testimony. Mr. Reaves, you bring us the perspective of the
person out trying to run a business and run a restaurant. Dr.
Musante, we appreciate your testimony from the perspective of how
people gain weight and what we can do to help them take that off.

We will leave the record open for one week for follow-up ques-
tions, statements, or any other items that Senators would like to
submit. This record, I think, is a pretty good record dealing with
the issues raised by Senator McConnell’s legislation. Using this, I
think we can make a decision and possibly move forward toward
reform in this area.

We thank you very much. We are dismissed.

[Whereupon, at 4:22 p.m., the Subcommittee was adjourned.]

[Submissions for the record follow.]

[Additional material is being retained in the Committee files.]
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The Honorabie Jeff Sessions

Chairman

Subcommittee on Administrative Oversight and the Courts
Committee on the Judiciary

G-66 Dirksen Senate Office Building

Washington, D.C. 20510

Dear Senator Sessions:

Thank you for the opportunity to comment on the merits of litigation against sellers of food
for obesity-related problems.

For twenty-five years, the American Council on Science and Health has sought, with the
guidance and assistance of a 350+ member Board of Scientific Advisors, to bring sound,
commonsense information about health-related topics to the American consumer. An
important part of that effort has involved the description of the overwhelmingly harmful
effects of smoking tobacco products, especially cigarettes, on human heaith. Further, we
have on numerous occaisions indicted the tobacco industry for its attempts to obfuscate
and cover up scientific research on the deleterious health effects of cigarette smoking.
Only recently (i.e. in the past five years) has the tobacco industry been called to account
for its destructive and deceitful behavior.

In an effort to mimic the successful litigation against ‘Big Tobacco,” as the Committee weil
knows, lawyers are bringing suits against purveyors of foods, particularly “fast food” com-
panies which also have deep pockets. These suits are based on the premise that these
foods are uniquely and disproportionately responsible for the increasingly high prevalence
of overweight and obesity among Americans.

While it is true that so-calied “fast foods™ are often calorically dense and high in fat and
sugar, there is no scientifically reliable evidence that singles them out as a major cause of
America’s obesity crisis. Foods that are equally “fattening” are widely available in restau-
rants, supermarkets, and consumers’ homes. Indeed, data from national surveys indicate
that calorie intake at home (often due to increased frequency of snacking) has certainly
increased since the 1970s.1

These data indicate that Americans are consuming more calories per day than they did in
the 70s. National surveys indicate that in the late '70s, adult men consumed 2,080 calories

! Cutler, DM and EL Glaser, "Why Have Americans Become More Obese?” NBER Monograph, January, 2003.
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per day; in the '94-’86 Continuing Survey of Food Intake by Individuals, that figure had
increased to 2,347 calories per day. Similar figures for adult women were 1,515 and 1,658
calories, respectively. These data are clearly summarized in a monograph available on the
Internet at: hitp://www .stanford.edu/group/SITE/Shapiro.pdf (see Table 1). A large propor-
tion of the increase was due to an increased number of calories consumed in snacks.

In addition, these lawsuits ignore the fact that obesity is due to a calorie imbalance: more
calories consumed than are expended in physical activity. Americans are more sedentary
than in the past, and thus even if they did not increase calorie intake, one would expect an
increased body weight simply from the decreased energy expenditure. Accerding to the
Surgeon General's report Physical Activity and Health (US HHS, CDC, National Center for
Chronic Disease Prevention and Health Promotion, 1996, Atlanta, GA), 25% of American
adults report no leisure time physical activity; only 15% report engaging in vigorous physi-
cal activity at ieast three times per week during leisure hours. Similarly, 25% of young
Americans aged twelve to twenty report no vigorous physical activity. During the decade of
the "90s, the portion of high school students who reported being active for at least twenty
minutes in gym classes decreased from 81 to 70%. These are not statistics describing an
increasingly active population.

The scientific data thus indicate that the origin of the American obesity epidemic is multifac-
forial, and that ascribing primary blame to one aspect of the food industry is misguided at
best.

Further, we certainly take exception to attempts to draw any analogy between cigarettes
and fast food. Claims that any foods are addictive in the same sense that nicotine is addic-
tive are ludicrous. Food is necessary for life; education is necessary for making healthfui
food choices. There are no healthful ways one can smoke cigarettes, and the main educa-
tion one needs about them is to avoid them. .

Our opinion of fitigation ascribing primary causality to food purveyors is that such suits
have no scientific basis. If they were successfully pursued, and particular foods were to
disappear from the American market, we think the impact on national obesity rates would
be minimal at best. Consumers would face a diminished range of food choices, without
garnering any useful information that would assist them in making healthful food choices.

Submitted on behalf of the American Council on Science and Health.

—Ruth Kava, Ph.D., R.D.
Director of Nutrition
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Testimony Regarding “Common Sense Consumption: Super-Sizing Versus Personal
Responsibility. "
- Senate Judiciary Committee
Subcommittee on Administrative Oversight and the Courts
October 16, 2003

Neal D. Barnard, M.D.
President, Physicians Committee for Responsible Medicine
Submitted October 23, 2003

Thank you for the opportunity to submit this testimony concerning Congressional efforts
to immunize food manufacturers, distributors and sellers from their contributing role in
this nation’s obesity epidemic. [ am a nutrition researcher, author of seven books on diet
and health, and president of the Physicians Committee for Responsible Medicine, a
nonprofit organization founded in 1985, which conducts clinical trials and advocates for
preventive medicine and higher standards in research.

As has been acknowledged by virtually everyone involved in health care, and even by
Senator McConnell, the sponsor of the Commonsense Consumption Act, obesity and its
attendant health-related consequences such as cardiovascular disease and diabetes are
serious problems in this country. This crisis was not caused by any one factor, nor will it
be remedied by any one action. Rather, common sense tells us that there are many
reasons—some obvious and some which have not yet been uncovered-—why Americans
are experiencing epidemic levels of obesity, just as common sense tells us that the
solution will involve collective efforts by the government, the food industry, health care
professionals, and consumers, among others.

As such, Congress should not be seeking to ahsolve the food industry of its responsibility
To push through the Commonsense Consumption Act or bills like it at this time is
premature, needless, anti-consumer, anti-states rights, and anti-health.

At best, these efforts are dangerously premature. Questions regarding the role of the food
industry in our nation’s obesity epidemic are just now being brought to light. Rather than
immediately absolve the entire industry of all potential liability, we should learn more
about what has happened to contribute to this crisis. For instance, some industries
hawking unhealthy foods deliberately target consumers who are vulnerable to food
addictions. At a dairy industry conference on December 5, 2000, Dick Cooper, the Vice
President of Cheese Marketing for Dairy Management, Inc., described the demographics
that allowed them to spot a group he referred to as “cheese cravers,” and laid out plans to
go after themn. “What do we want our marketing program to do?” he asked, in a set of
slides released under the Freedom of Information Act. “Trigger the cheese craving,” was
his reply. And industry has done exactly that, deliberately attempting to trigger addictive
patterns of food consumption with marketing programs through fast-food chains.
Cooper’s presentation concluded with a cartoon of a playground slide with a large spider
web woven to trap children as they reached the bottom. The caption had one spider
saying to another, “If we pull this off, we’ll eat like kings.”
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The dairy industry is well aware of biochemical characteristics of food products that may
contribute to their addictive qualities—characteristics that are essentially unknown to the
lay public. Over the past 20 years, dairy industry journals have carried scientific analyses
showing that opiate compounds are released from casein, the dairy protein that is
particularly concentrated in cheese products. One of these casomorphins, as they are
called, has about one-tenth the opiate power of morphine. Simultaneously, research
studies using opiate-blocking drugs have shown that opiate effects do indeed influence
consumption of certain foods—not only cheese, but also chocolate, sugar, and meat—the
very foods that doctors would like us to trim from our diets but that we end up quite
literally hooked on. These studies indicate that there may indeed be an addictive quality
of certain foods, and food producers are well aware of this fact.

The goal of preventing frivolous lawsuits against food manufacturers, distributors, or
sellers of food related to overweight and obesity is readily achieved without legislation,
as evidenced by the dismissal of the McDonald’s lawsuit. Using currently available legal
remedies, frivolous lawsuits will be dismissed before significant costs are incurred.
Moreover, legislation will likely have the unwelcome result of blocking not only
frivolous lawsuits, but also meritorious ones, running strongly contrary to consumers’
interests and effectively robbing them of their day in court.

Efforts to ban food-related lawsuits are anti-consumer. Undoubtedly, personal
responsibility is an important factor in this puzzle. But personal responsibility is only one
factor, as food choices are not made in a vacuum, Industry actions are also a factor, and
the fear of lawsuits has prompted industry to begin making important, though still largely
msignificant, changes in the way they produce and market their products. For example,
many fast food restaurants have added or are considering adding healthier menu
alternatives, such as zalads. fruit, and vegetable or soy burgers. Kraft Foods Inc. )
announced it will reduce the fat, salt, and sugar content of some of its products and that it
will eliminate in-school marketing. Eliminating the threat of lawsuits will only hurt the
consumer.

These efforts are also anti-states’ rights. Prohibiting all civil actions from being brought
against any member of the food industry for any claim related to overweight and obesity,
which the Commonsense Consumption Act is trying to do, may be so broad as to violate
the commerce clause. As the Supreme Court has said, Congressional Acts violate the
commerce clause if they “embrace effects upon interstate commerce so indirect and
remote that to embrace them, in view of our complex society, would effectually obliterate
the distinction between what is national and what is local and create a completely
centralized government.” Consequently, these efforts unreasonably and unnecessarily
interfere with the rights of states to have their courts decide these issues and to otherwise
address the obesity epidemic in their state as they see fit. According to a July 23, 2003,
article in the Philadelphia Inquirer, “From Augusta, Maine, to Sacramento, Calif., the
number of bills and resolutions targeting the nation’s fat epidemic has more than doubled
in a year.” Federal legislative efforts will trample on the states’ interests in resolving,
through all appropriate means including litigation, this important public health matter.



35

These efforts are anti-health. More than 65 percent of American adults are now
overweight, Type 2 diabetes is being diagnosed in younger and younger age groups, and
artery damage that eventually leads to heart disease is now routinely found in high school
children. Rather than eliminate corporate liability, Congress should focus on passing
comprehensive legislation aimed at solving America’s epidemic of obesity. Some of this
should include statutes targeting the food industry’s irresponsible, obesity-causing
actions.

In summary, the food industry is right to object to frivolous lawsuits. But legal remedies
already exist to eliminate such suits at early stages. To seek to avoid frivolous lawsuits by
banning all litigation regardless of its merit is to deprive all citizens of this country a
healthier environment.
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Co-Founder and Managing Director, Enso Capital Management, LLC

Todd G. Buchholz is a leading expert on global economic trends who appears frequently
on national television programs, including ABC News, PBS’ Nightly Business Report, CBS,
CNN and CNBC.

Mr. Buchholz has served as a White House economic adviser and a managing director of
the eminent Tiger investment fund. He won the Allyn Young Teaching Prize at Harvard
and holds advanced degrees in economics and in law from Cambridge and Harvard.

Mr. Buchhalz is co-founder and managing director of Enso Capital Management, LLC

He is a contributing editor of Worth magazine and the author of best-sellers New Ideas
from Dead Economists and Market Shock: 8 Economic and Social Upheavals that Will
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RUTH KAVA, Ph.D., R.D.
Director of Nutrition, American Council on Science and Health

Dr. Ruth Kava is a graduate of the University of Kansas {B.A., zoology, 1969). She earned
a Masters of Science in Human Nutrition (1978) and a Doctorate in Human Nutrition
{1984} from Columbia University in New York City. In 1994 she completed a dietetic
internship at the New York Hospital, and became a registered dietitian in 1995,

Dr. Kava’s research interests focused on nuttition during pregnancy and on animal models
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American Society for Nutritional Sciences, the American Dietetic Association and the
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sound information on the relationship between human health and environmental factors,
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directed production of educational materials on a variety of nutrition-related topics,
including vitamin and mineral supplementation, biotechnotogy and food, functional
foods, vegetarianism, dietary supplements, food irradiation, and coverage of nutrition
topics by popular media. She has participated in radio and television interviews exploring
issues around nutrition and food safety.
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By Topp G. BucHHOLZ

Foreword

Litigators, eager to replicate the swath of remunerative tobacco lawsuits, have focused
on the rapidly increasing girth of American consumers as a problem to be addressed
in the nation’s courts. Purveyors of fast foods like burgers, tacos, soft drinks and the
like, typically companies whose pockets compare favorably to those of Big Tobacco,

are the targets of trial lawyers eager to find a lucrative villain to sue.

Some in the public health arena have climbed aboard this bandwagon, blaming the
obesity epidemic on McDonald’s and Burger King for daring to "Super Size" their
offerings. Because the increase in obesity and the proliferation of fast food venues
coincided temporally, the assumption is widespread that such foods and companies
played a major role in the supersizing of Americans. But as Todd Buchholz points out

in his cogent essay, mere coincidence does not prove a causal relationship.

The relatively recent upswing in the percentage of overweight and obese Americans
has a number of complex roots. Many facets of Americans’ livés have changed since
the 1970s, only one of which is the increased availability of fast foods. As Mr.
Buchholz points out, only in the last few decades is it likely that an increase in Body
Mass Index (BMI) signalled an unhealthy increase in body fat. Throughout much of
human history a greater BM! probably contributed to increased health, and likely to

greater longevity,

But of course, things have changed. The typical worker spends much less of his or her
working life in motion, and when the working day is over, much less time in active

pursuits — for amusement, for family activities, or for home and self maintenance.

page |
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Food, all type of food, is much more readily available to the average American than

ever before, and cheaper too. Not only are fast foods cheaper and more accessible, so
are foods in other types of restaurants and in supermarkets. And Americans have been
taking advantage of these benefits, perhaps to our own detriment. We've been snacking

maore, and consuming larger portions wherever we eat.

Far from fast food venues being villains in this scenario, Todd Buchholz makes a

reasonable case for their actually providing nutritional benefits more cheaply than do
other foodrpurveyors, Using the price of a gram of protein as an index, Mr. Buchholz
points out that many items available from places like Subway or Burger King provide

protein even more cheaply than do supermarkets.

Relying on a wide variety of evidence, Buchholz vitiates the contention that fast food
is the primary (or even an important) factor in the recent oversizing of Americans.

If we give credence to the idea that any one type of food venue is the culprit in the
obesity epidemic, we will ignore the true complexity of the factors behind it, many
of which Todd Buchholz has illuminated in this essay. Anyone interested in gaining
insight into this increasingly important heaith issue would do well to start by reading

this essay - it contains much food for thought, none of which is fattening!

Ruth Kava, Ph.D., R.D.
Director of Nutrition, American Council on Science and Health

page 2
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ABSTRACT

Americans have gained weight over the course of the last century. This increase stems
from a variety of factors, primarily more consumption of calories and less vigorous
activity. From a historical perspective, a rising caloric intake was a positive event for
the first half of the twentieth century. Though the fast food industry has proliferated
since the 1960s, there is little conclusive evidence that it is a primary cause of obesity.
Further, this study finds that fast food has worked as a force to lower the cost of
protein for consumers at all income levels. Lawsuits against fast food companies miss
the mark from a nutritional, economic and legal perspective; they ignore the

fundamental issue of personal choice and responsibility.

page 3
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A Scene:

The overweight basebail fan jumps to his feet in the bleachers of Wrigley Field,
screaming for the Chicago Cubs to hold onto their 3-2 lead in the bottom of the
ninth inning. He squeezes a Cubs pennant in his left hand while shoving a
mustard-smeared hot dog into his mouth with the right. The Dodgers have a runner
on first who is sneaking a big lead off the base. The Cubs’ pitcher has thrown three
balls and two strikes to the batter, a notorious power hitter. The obese fan holds
his breath, while the pitcher winds up and fires a blazing fastbail. "Crack!” The ball
flies over the fan's head into the bleachers for a game-winning home run. The fan

slumps to his bleacher seat and has a heart attack.

Who should the fan sue? {a) The Cubs for breaking his heart? (b) The hot dog
company for making a fatty food? (c) The hot dog vendor for selling him a fatty
food? (d) All of the above

A few years ago these questions might have seemed preposterous. But now scenes
better suited for the absurd stories of Kafka snake their way into serious courtroom
encounters. While no federal court fias yet heard a case v behalf of sulking baseball
fans, just a few months ago, the U.5. District Court for the Southern District of New
York responded to a complaint filed against McDonald’s by a class of obese customers,
alleging among other things that the company acted negligently in selling foods that
were high in cholesterol, fat, salt and sugar.’ In the past ten years we have seen an
outburst of class action lawsuits that alleged harm to buyers. With classes numbering
in the thousands, these suits may bring great riches to tort lawyers, even if they
provide little relief to the plaintiffs. The sheer size of the claims and the number of
claimants often intimidate defending firms, which fear that their reputations will be
tarnished in the media and their stock prices will be punished - not because of the
merits but from the ensuing publicity. In his opinion in the McDonald’s case, Judge
Robert W. Sweet suggested that the McDonald's suit could “spawn thousands of similar

‘McLawsuits’ against restaurants.” Sure enough, a few days ago, hungry lawyers

page 4
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gathered in Boston to plot their strategy for future obesity litigation, convening panels
with titles such as "Food Marketing and Supersized Americans.” Recent books with
titles such as Fat Land and Fast Food Nation promote the view that fast food firms are
harming our health and turning us into a peopile who are forced to shop in the “big
and tall” section of the clothing stores.? The Wall Street journal recently reported that
"big and tall” has become a $6 billion business in menswear, “representing more than

a 10 percent share of the total men’s market.*

While it may be easy for critics to accuse fast food restaurants of serving fattening
foods, this study analyzes the issues on several levels. First, this paper examines why
fast food companies suddenly find themselves under legal attack. Second, this paper
finds that fast food restaurants are not a chief explanation for rising obesity levels in
the U.S. Third, this paper suggests that the spread of fast food restaurants has actually
helped to push down the cost of protein, a key building block to good physical health.
Fast food restaurants. provide a very economical source of prutein and calories (even
though they may also be providing cheap sources of fat as weil.) Fourth, this paper
explains how changing and contradictory nutritional recommendations make the

courtroom a particularly poor place to determine what and where people should eat.

The study does not conclude that you should stuff yourself with french fries or that
you should get your children hooked on a daily "Happy Meal.” But it does argue for

more facts, more careful consideration — and less litigation.

WHY HAVE FAST FOOD FIRMS BEEN UNDER ATTACK?

Fast food restaurants ("FF")* have exploded in popularity since World War I, More cars,
more suburbs and more roads have made roadside eating more convenient. During the
1950s, drive-through and drive-in burger, ice cream and pizza joints catered to a

mobile population. McDonald’s, which specialized in roadside restaurants, eclipsed

page 5




43
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White Castle hamburger stands in the 1960s because the latter had focused more on
urban, walk-up customers.® The McDonald’s road signs in the early 1960s boasted of
serving a million hamburgers; now McDonald’s claims to have sold over 89 billion
burgers. The “zeros” in 100 billion will not fit on the firm's tote-board signs when the
100 biltionth burger is sold.

And yet despite the popularity of such FF firms as McDonald’s, Wendy's, Burger King,
Pizza Hut, Taco Bell, Subway, etc - at which American consumers voluntarily spend
over $100 billion annually - it has become quite fashionable to denounce these
restaurants for a variety of reasons. “They make people fat." “They hypnotize the
kids." "They bribe the kids with toys.” "They destroy our taste for more sophisticated
foods.” These condemnations often come from high-brow sources who claim that
customers of FF are too ignorant or too blinded to understand what they are putting in
their own mouths. But the onslaught of criticism is not even limited to the food.
Animal rights activists condemn FF for animal cruelty. Environmentalists allege that FF
produces too much “McLitter.” Orthodox organic food fans accuse FF firms of using
genetically modified ingredients, which they call “frankenfoods.” In Europe,
anti-globalization protestors allege that FF homogenizes culture and spreads capitalism

far and wide. French kids are eating fries instead of foie gras. Sacre bleu!

With the fury directed at FF firms, it is no surprise that tort lawyers have jumped into
the fray. Tort lawyers around the country settled the $246 billion tobacco case in
1998. Those who have not retired on their stake from that settlement are wondering
whether fast food could be the “next tobacco,” along with HMOs and lead paint. After
all, the Surgeon General estimates that obesity creates about $117 billion in annual
healthcare costs.” There are differences, of course. No one, so far, has shown that
cheeseburgers are chemically addictive. Furthermore, most FF restaurants freely

distribute their nutritional content and offer a variety of meals, some high in fat,

page 6
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some not. Nor is it clear that the average FF meal is significantly less nutritious than
the average restaurant meal, or even the average home meal. The iconic 1943 Norman
Rockwell Thanksgiving painting (“Freedom from Want”) highlights a plump turkey,
which is high in protein. But surely the proud hostess has also prepared gravy, stuffing
and a rich pie for dessert, which though undoubtedly tasty, would not win a round of

applause from nutritionists.

The key similarity, though, between the tobacco lawsuits and claims against the FF
industry is this: both industries have deep pockets and millions of customers who
could join as potential plaintiffs. Therefore, lawyers have enormous incentives to
squeeze food complaints into the nation’s courtrooms. They will not disappoint in their

eagerness to pursue this.

HOW HAVE DIETS AND FOOD SOURCES CHANGED?

if you believe the old saying, "vou are what you eat,” human beings are not what they
used to be. Before jumping into today’s fashionable condemnation of calories, let us
spend a moment on a historical perspective and at least admit that for mankind’s first
couple hundred thousand years of existence, the basic human problem was how to
get enough calories and micronutrients. Forget the caveman era, just one hundred
years ago, most people were not receiving adequate nutrition. Malnutrition was
rampant, stunting growth, hindering central nervous systems, and making people
more susceptible to diseases. Often poor people begged on the streets because they
did not have the sheer physical energy to work at a job, even if work was available to
them. By modern standards even affluent people a century ago were too small, too
thin and too feeble.® A century ago, an American with some spare time and spare

change was more likely to sign up for a weight-gaining class than a weight-loss program.

page 7
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Just as life éxpectancy in the United States rose almost steadily from about 47 years in
1900 to 80 years today, so too has the "Body Mass Index” or BMI, a ratio of height to
weight. {The BMI is calculated by dividing weight in kilograms by height in meters
squared. A person five feetfive, weighing 150 pounds, would have a BMI of 25. A taller
person, say, six feet tall could weigh 184 and have a BMI of 25, too.) In the late
nineteenth century most people died too soon and were, simply put, too skinny. The
two are related, of course. For most of human history only the wealthy were plump;
paintings of patrons by Peter Paui Rubens illustrated that relationship. in ancient times
figurines of Venus (carved thousands of years ago) display chunky thighs, fulsome
bellies and BMIs far above today's obesity levels. Likewise, skinny people looked
suspicious to the ancients. Remember, that the back-stabbing Cassius had a “lean and
hungry look.” The rise in the BMI from the nineteenth century to about 1960 should be
counted as one of the great social and medical victories of modern times. In a sense,

it created a more equal social status, as well as a more equal physical stature.

WHAT WENT WRONG? SHOULD WE BLAME FF FOR BIGGER BMIS?

So what went wrong more recently? It is 70t the case that the average BMI has sudden-
ly accelerated, In fact, BMI has been rising fairly steadily for the last hundred and
twenty years. Nonetheless, since the 1960s the higher BMI scores have surpassed the
optimal zone of about 20-25.° No doubt, a more sedentary lifestyle adds to this con-
cern. {In contrast, the healthy rise in BMls during the early 1900s might be attributed
to gaining more muscle, which weighs more than fat.). The post-1960s rise in BM!
scores is similar to a tree that grows 12 inches per year, but in its 10" year starts
casting an unwanted shadow on your patio. in the case of people, more mass from fat
has diminishing returns, cutting down their life spans and raising the risk for diabetes,
heart disease, gallbladder disease, and even cancer. Over half of American adults are
overweight, and nearly one-gquarter actually qualify as obese, according to the National

Institutes of Health.

page 8
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Should we chiefly blame FF firms for BMI s over 257 According to the caricature
described by lawyers suing FF companies, poor, ill-educated people are duped by
duplicitous FF franchises into biting into greasy hamburgers and french fries. The data
tell us that this theory is wrong. If the “blame fast food” hypothesis were right, we
would see a faster pace of BM! growth among poorly educated people, who might not
be able to read or understand nutritional labels, In fact, college educated, not poorly
educated people accounted for the most rapid growth in BMI scores between the 1970s
and the 1990s - though poorly educated people still have a higher overall incidence
of obesity. The percentage of obese college-educated women nearly tripled between
the early 1970s and the early 1990s. in comparison, the proportion of obese women
without high school degrees rose by 58 percent. Among men, the results were similar.
Obesity among those without high school degrees climbed by about 53 percent.

But obesity among college graduates jumped by 163 percent.'® Jf the “blame FF”

hypothesis made sense, these data would be flipped upside down.

Increase in Obesity By Population Group

Percent Obese Percentage Change

1971-7% 1988-94
Women Aged 20+
<High School 24 38 58%
College or More 7 20 186%
Men Aged 20+
<High School i5 23 53%
College or More 8 21 163%

Data derived from the National Health and Nutrition Examination Survey,
US Dept. of Heaith and Human Services.

Of course, we cannot deny that people are eating more and getting bigger. But that
does not prove that FF franchises are the cuiprit. On average Americans are eating
about 200 calories more each day than they did in the 1970s. An additional

page 9
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200 calories can be guzzled in a glass of milk, a soda, or gobbled in a bowl of cereal,
for example. FF critics eagerly pounce and allege that the additional calories come
from super-sized meals of pizza, burgers, or burritos, it is true that between the
1970s-1990s, daily fast food intake grew from an average of 60 calories to 200 calories.
But simply quoting that data misleads. Though Americans have been consuming
somewhat more fast food at mealtime, they have reduced their home consumption at
mealtime. Americans have cut back their home meals by about 228 calories for men
and 177 for women, offsetting the rise in fast food calories. 11 In total, mealtime
calories have not budged much, and mealtimes are when consumers generally visit FF
restaurants. S0 where are the 200 additional calories coming from? The U.S. Department
of Agriculture has compiled the "Continuing Survey of Food Intakes by Individuals,”
which collects information on where a food was purchased, how it was prepared, and
where it was eaten, in addition to demographic information, such as race, income,
age and sex. The Survey shows us that Americans are not eating bigger breakfasts,
lunches or dinners. But they are noshing and nibbling like never before. Between the
19705 and the 1990s, men and women éssentially doubled the calories consumed
between meals (by between 160 and 240 calories). In 1987-88 Americans typically
snacked less than once a day; by 1994 they were spacking 1.6 times per day. But
surely, the FF critics would argue, those FF cookies and pre-wrapped FF apple pies
must account for calories. Again the data fails to make their case. Women agte only
about six more snack calories at fast food restaurants, while men ate eight more snack
calories over the past two decades. That is roughly equal to one cracker or a few
raisins. Where do Americans eat their between-meal caiories? Mostly at home. Kitchen
cabinets can be deadly to diets. And in a fairly recent development, supermarket
shoppers are pulling goodies off of store shelves and ripping into them at the stores
before they can even drive home. Consumers eat two to three times more goodies

inside stores than at fast food restaurants.”?

page 10



48

Why are people eating more and growing larger? For one thing, food is cheaper. From a
historical point of view that is a very good thing. A smaller portion of today’s family
budget goes to food than at anytime during the twentieth century. In 1929, families
spent 23.5 percent of their incomes on food. In 1961, they spent 17 percent. By 2001,
American families spent just 10 percent of their incomes on food.® The lower relative

cost of food made it easier, of course, for people to consume more.

Since the mid-1980s we have seen an interesting change in restaurant pricing, which
has made restaurants more attractive to consumers. Compared to supermarket prices,
restaurant prices have actually fallen since 1986, Whereas a restaurant meal was

1.82 times the cost of a store-bought meal in 1986, by 2001 a restaurant meal cost
just 1.73 times as much.'* Higher incomes and lower relative restaurant prices have

induced people to eat more and to eat more away from home.

Despite the attraction of restaurant eating and the proliferation of sit-down chain
restaurants such as the Olive Garden, TGl Friday's, ZF. Chang’s, etc, Americans still
consume about two-thirds of their calories at home. Critics of FF spend little time

comparing FF meals to meals eaten at home, at schools or at sit-down restaurants.

The nature of the American workplace may also be contributing to higher caloric
intake. Whether people dine while sitting down at a table or while standing at a FF
counter, at the workplace they are literally sitting down on the job more than they did
during prior eras. More sedentary desk jobs probably contribute to wider bottoms.
Consider two middle-income jobs, one in 1953 and one in 2003. In 1953, a dockworker
lifts S0 boxes off of a mini-crane and places it on a handtruck, which he pulls to a
warehouse, In 2003, a person earning a similar income would be sitting in front of a
computer, inputting data and matching orders with deliveries. What’s the key difference?

Until recently, employers paid employees to exert energy and burn calories. In
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contrast, employers pay workers to stay in their seats. For many, the most vigorous
exercise comes from tearing off a sheet of paper from a printer or walking to the
refrigerator. Furthermore, | would suggest that the decline in factory work — with its
fixed lunch and coffee break schedule - enables people to eat more often. Less factory
work means less foremen supervision. According to Bureau of Labor Statistics data,
manufacturing employment feil from about 24.4 percent of civilian employment in
1970 to merely 13 percent in 2000. A woman who spends her career sitting at a desk
may “end up with as much as 3.3 units of BMI more than someone with a highly active
job.™s A person telecommuting from home may be sitting even closer to the refrigerator
or cupboard. in 1970 the term “telecommuting” did not even exist. By 2000, however,
with advances in computers and remote access technology, approximately 12 percent
of the workforce worked from home at least part of the week. This figure does not include
over 25 million home-based businesses.'® Casual observation implies that many
telecommuters take breaks from their home-work at coffee shops and other sellers of

baked goods.

Finally, some analysts argue that over the past three decades the national anti-smoking
campaign has driven up cigarette prices and led smokers to switch from nicotine

to calories.”

FAST FOOD EATING VS. ALTERNATIVES

Very few defenders of FF would tell moms and dadé to throw out the home-cooked
meal and instead eat 21 meals a week at a FF restaurant. But it is a mistake to
stereotype FF as simply a cheeseburger and a large fries. FF restaurants have vastly
expanded their menus for a variety of reasons, including health concerns and
demographic shifts. The increasing role of Hispanic-Americans in determining national
food tastes has inspired many FF franchises to offer tacos, burritos and saisa salads.

Wendy’s, traditionally known for its square-shaped hamburgers, offers a low-fat chili
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dish that the Minnesota Attorney General’s office recommended as a “healthier choice"
in its fast food guide.' McDonald’s has continuously revamped its menu in recent
years. On March 10, 2003, the company unveiled a new line of Premium Salads that
feature Paul Newman’s Own All-Natural dressings. In its publicity blitz, McDonald’s
facetiously asked, "What's Next? Wine Tasting?" Meanwhile, Burger King features a
Broiled Chicken Teriyaki in addition to its traditional fare. Judge Sweet notes that the
Subway sandwich chain, which boasts of healthy choices, hired a spokesman who
apparently lost 230 pounds of weight while eating the “Subway Diet.”* in fact, FF
meals today derive fewer calories from fat than they did in the 1970s. Consumers can
customize their FF meals, too. Simply by asking for “no mayo,” they may cut down fat
calories by an enormous proportion. It is worth pointing out that FF firms introduced
these alternative meals in response to changing consumer tastes, not in reply to dubi-
ous lawsuits. During the 1990s, McDonald’s and Taco Bell invested millions of dollars
trying to develop low-fat, commercially viable selections such as the Mclean Deluxe
hamburger and Taco Bell’s Border Lights. Burger King adopted its "Have It Your Way”

slogan several decades ago.

While plaintiffs’ lawyers vigorously denounce the nutritional content of FF, thay tend to
ignore the nutritional content of alternatives. Home cooking, of course, has a nice ring
to it, and it is hard to criticize the idea of a traditional meal cooked by mom or dad.
But if we put nostalgia aside for a moment, we can see that the typical American meal
of 25 years ago might win taste contests but few prizes from today’s nutritionists.
Meat loaf, fried chicken, butter-whipped potatoes and a tall glass of fuli-fat milk may
have kept us warm on a cold winter evening. But such a diet would surely fail a
modern test for healthy living. And let’s not even discuss a crusty apple pie or bread
pudding for dessert. Yesterday's “comfort” food gives today's dieticians indigestion. No
surprise then that today’s FF derives a smaller percentage of calories from fat than a
typical home meal from 1977-78. In fact, even in the 1970s, FF meals had almost the
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same fat/calorie ratio as home cooking at that time. By this measure of fat/calories, FF
in the 1970s looked healthier than restaurant cooking.® Therefore, the caricature of FF

as a devilish place for nutrition makes little historical sense.

Now it is true that home cooking has changed since the 1970s and that it has made
even more progress than FF at reducing fat calories. Very few families these days feast
on pork rinds and pecan pie, a development that flatters our current nutritional tables.
How do FF meals compare to schools? Despite the legions of concerned dieticians and
PTA leaders, school meals do not look considerably better on the test of fat, While
schools provide slightly fewer fat calories, they deliver more saturated fat than FF, the
more dangerous subset of fats. The comparison to sit-down restaurants is similar,
with no clear advantage to either FF or sit-down restaurants. Of course, FF firms have
made it easier for patrons to learn about nutritional content than fancier kinds of

food outlets. Few patrons of the fabled 21 Club in New York would know that its $26
hamburger is made with rendered duck fat. Should super-chef Daniel Boulud worry
about lawsuits for daring to sell a $50 hamburger at db Bistro Moderne that is crafted
from ground sirloin and braised short ribs, stuffed with foie gras, and topped with

shaved black truffies?

in sum, the facts show that obese plaintiffs might just as well walk up to a FF
counter rather than tuck a napkin under their chins and dine at a chic restaurant or

at a school.

FF critics also like to criticize portion sizes, True, FF restaurants have been offering
super-sized sandwiches, drinks, and french fries. But have these critics been to a
movie theater lately, where popcorn containers ook like bushel baskets? Or to fancy
restaurants featuring all-you-can-eat Sunday buffets? A study in the Journal of the

American Medical Association cited the “most surprising result [as] the large portion-size
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increases for food consumed at home—a shift that indicates marked changes in eating
behavior in general.” People eat bigger portions of hamburgers, fries, and Mexican
food on their own kitchen tables than when they are sitting on a FF stool. The study
found that “the average home-cooked hamburger now weighs in at about eight
ounces, versus perhaps 5.5 ounces in full-service restaurants and a little over seven
ounces at fast-food outlets.” When the USDA surveyed portion sizes and compared
them to official U.5. government portions, it did find that FF hamburgers exceeded
official estimates by 112 percent. But it also found that Americans were eating pasta
portions that surpass official measures by 333 percent and muffins that rise to 480
percent of the official sizes.” If we are turning into a jumbo people, we are a jumbo

people everywhere we eat, not just where the tort lawyers target defendants.

FAST FOOD AND PROTEIN PER DOLLAR

As discussed earlier in this paper, obtaining encugh protein and calories to fuel the
human body has beeh a constant struggle throughout history. A time traveler from
almost any other era would be befuddled by our current obsession with losing weight,
which has spurred America’s $50 billion diet industry, $12 billion in annual health club
revenues, and the 100,000 radical gastric bypass surgeries last year.®® Nowadays in
the United States food comes pretty cheap, and FF has played a role in giving people

access to inexpensive foods.

There are many measures of nutritional value. In an earlier time, we might simply
measure calories per dollar. Because, however, critics accuse FF of selling “empty” calories
(that is, calories comprised of fats and sugars), | have developed a more specific
benchmark, namely "cost per gram of protein.” Protein is the building block for muscles,
and animal protein foods, including meat, poultry, fish, dairy products and eggs, con-
tain the [nine] essential amino acids that cannot be synthesized in the body. Using the

ratic of dollar/protein gram seems reasonable and, because it does not include fats and
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sugars, creates a tougher test for FF than, for example, dollar/calorie.

This section compares the cost of protein obtained at FF restaurants to protein
obtained at supermarkets. It finds that FF restaurants provide reasonable value to the
consumer, considering the cost of raw materials and the cost of time in preparing
meals. In a survey of fast food chains and supermarkets in five southern California
communities (where the FF chains and the supermarkets were located within the same
towns), | compared the cost of purchasing a "marquee” hamburger, a grilled chicken
sandwich, a fish sandwich, a sliced turkey sandwich, and a green salad. The results
suggest that in some cases consumers can actually purchase a high protein meal at a
fast food chain for less than the cost of buying the separate groceries at a supermarket
and preparing the sandwich themselves. The comparisons understate the cost of
supermarket purchases for two principal reasons:

= First, supermarket prices generally reflect a cost savings for purchasing a larger
quantity. You can order one fish fillet from Burger King; it is nearly impossibie
to buy a single frozen fish fillet in your supermarket.
Second, supermarket prices do not reflect the time and cost to the shopper of
preparing the meal at home. Nor have | included the extra ingredients such as

pickles, relish, onion, mustard, etc. There is little doubt that for a worker
earning the average hourly rate (which is $15, according to the Bureau of
Labor Statistics) preparing a cooked sandwich would cost far more in materials
and time than simply purchasing it from a FF restaurant. Even for a minimum
wage worker earning $5.15 per hour an FF sandwich is probably much cheaper
than spending 30 minutes preparing and grilling a hamburger, fish fillet, or
chicken breast.

On average, a gram of hamburger protein found in a Burger King Whopper or

McDonald’s Big N’ Tasty costs about seven cents. Each sandwich provides 25 grams of

protein. During a recent national campaign, both of these restaurant chains slashed
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their prices, bringing the doilar/protein ratio down to just 3.8 cents. The supermarket
survey shows that a gram of protein from a ground beef patty and bun costs about
eight cents (leaner beef would cost somewhat more, standard ground beef somewhat
less). The cost of supermarket beef does not include the cost of a tomato, lettuce,
pickle, and other accompaniments, nor does it include any time or labor costs for

preparing a sandwich yourself.

For fish fillets, the results were similar. A Burger King fish fillet provides protein at 7.8

cents per gram. Van de Kamp’s and Gorton's frozen fish fillets cost 15 cents per gram.

The results for grilled chicken sandwiches display an advantage for supermarket
buyers. A Burger King grilled chicken sandwich provides 35 grams of protein at

10.5 cents per gram. McDonald’s grilled chicken costs 13.9 cents per gram. Purchasing
chicken breast fillets at a supermarket averages just 4.6 cents per gram of protein.
Again, the comparison does not inciude the extra costs or time involved in creating a

grilled chicken sandwich served with lettuce, tomato, and seasoning.

Sliced turkey also shows an advantage for supermarket shoppers. While a Subway
turkey sandwich costs almost 24 cents per gram of protein, sliced Sara Lee turkey
averages just over 10 cents per gram of protein. Once again, the Subway sandwich
also includes lettuce, tomatoes, green peppers, onion, olives, pickles and a choice of

breads, as well as the convenience of someone else putting together the meal.

Salad greens are roughly similar in price at FF restaurants and supermarkets. Because
greens are not notable for their protein content, | have instead calculated the cost per
ounce. A Burger King side salad costs just under 20 cents per ounce, compared with

over 27 cents for a Fresh Express bag of prewashed “American Salad.”
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in sum, FF provides in a number of cases competitively priced foods per gram of
protein. For people who lack the time, kitchen space, or ability to purchase from
grocery stores and cook at home, FF can provide significant benefits. Furthermore, if
consumers choose with some level of prudence from the FF menus, they can eat fairly

nutritious meals.

IS NUTRITION A MOVING TARGET?

I remember my mother forcing us to eat beef liver every two months because it was
iron-rich. | hated it and often snuck bite-sized pieces under the table to our apprecia-
tive sheepdog. Nowadays, few people press cholesterol-laden liver on their family. For
liver-hating kids everywhere, that represents a big step forward, almost as important

as the Salk vaccine.

What has Been more fickle than diet recommendations over the years, which continuousty®
spark new fads? in the 1980s and early 1990s, “carbo-loading” was hot, and steaming
bowls of pasta shoved roast beef off the dinner table. Today a plate of pasta scares
those on the popular, low-carb Atkins diet, who are instructed to load up their breakfast
plates with fried eggs, ham and bacon while leaving toast off to the side. According to
the Atkins' approach, it is fine to bite into a greasy hamburger, but don't dare chew on
the bun. Desserts, too, have changed. During the 1960s and 1970s, parents maneuvered
to keep chocolate away from children, fearing the high fat and sugar content, as well
as a connection to acne. More recently we read that cocoa powder and dark chocolate
may help delay the progression of cardiovascular disease.* Chocolate contains a
healthful nutrient known as a flavonoid that may slow the oxidation of "bad cholesterof”

(LDL). So maybe we should not worry so much about a few pimples.

Surely, you might say, there are obvious national standards such as the official U.S.

Department of Agriculture’s food pyramid. Why not force FF firms to serve meals that
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fit into the pyramid’s architecture? The pyramid tells us to eat at least six servings of
grain (breads, pasta, et¢) each day, two servings of fruit, and only a little bit of fat or
sweets. Sounds reasonable, no? Here is what the controversial head of the Harvard
School of Public Health says about the pyramid: "some people are likely to die from
following the USDA pyramid because they will be eliminating healthy fats, such as
liquid vegetable oils, that actually reduce the risk of heart disease.” Who should

Wendy's listen to? The U.S. government or Harvard? Is this a fair choice for a restaurant?

During the 1980s, nutrition advocates lobbied McDonald’s to switch its french frying
oil from partially beef-derived to vegetable-based. Then after McDonald’s switched,
many of the same advocates assailed McDonald's for using trans-fatty acids — a result
of using the vegetabie oilst Now McDonald’s is introducing new vegetable oils that

reduce the trans-fatty acids.

Here again, FF presents a very different case than tobacco, even though plaintiffs’
counsels are eager to deploy the same lucrative, cookie-cutter approach to litigation.
FF meals, though tasty to many patrons, are not chemically addictive. One seldom
hears of Subway or Wendy’s customers shaking with withdrawal symptoms when they
give up a turkey sandwich or a frozen fish fillet. Second, no one has claimed yet that
he or she became sick, cancerous, or even choked or coughed from “second-hand”

eating. Swallowing food is very much an individual act.

Third, cigarette research has been rather consistent for decades in pointing to the
physical effects of smoking. In contrast, diet advice and research has been inconsistent
and often contradictory. As a result, FF firms have been reacting to the changing tastes
and nutritional expectations of customers. As stated above, in the 1970s there was
very little difference between the fat content of home-cooked meals or FF meals. FF

chains did not start out by conspiring to sell diabolical menus. Over the past twenty
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years, homes and FF restaurants have pursued lower fat menus (though homes have
admittedly moved more quickly). This would be expected since commercial restau-
rants would tend to follow the tastes of patrons. Today, nearly every FF restaurant
offers non-fried poultry and low-fat salads. Further, within twenty seconds of inquiring,
each of the FF chains mentioned in this paper produced nutritional content charts.
Should we expect or demand that FF lead the march to better menus? How could they?
What would they base it an? The U.S. government's nutrition pyramid? The Harvard
pyramid? The Atkins diet? Weight Watchers? Oprah’s personal plan? Clearly the best
avenue is for FF firms to provide choices and provide information so that customers

can be informed, prudent and as up-to-date as they like.

In April 2003, the Wall Street Journal carried the following headline: "Wendy’s Sees
Green in Salad Offering: More Sophistication, Ethnic Flavors Appeal to Women ..."
Salads had leapt to more than 10 percent of Wendy’s total sales, from 3 percent a year
earlier. In October 2002, Bloomberg News announced that "Wendy’s 3 Qtr Net Rises
16 percent as Salads Boost Sales.” The story explained how Wendy’s new “Garden
Sensations” salad strategy was drawing customers from sit-down restaurants, while
also posing new challenges to McDonald's and Burger King, "as consumers seek health-
ier choices.” The story then described how Wendy's more healthful strategy spurred on
“rival Burger King [which] is trying to gain market share by introducing new items that
compete directly with Wendy's, including a baked potato and chili ..."® Is this a broken
system that desperately cries for judicial action? No, it is a super-competitive market
where stores jockey for position, trying to please customers and their changing tastes

for a more healthful lunch.

Faced with the conundrum of changing tastes and nutritional recommendations, judge
Sweet shrewdly took up the distinction between an inherently dangerous meal and a

meal that may pose some legitimate risk, if only from over-consumption. The
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Restatement (Second) of Torts states that “[olrdinary sugar is a deadly poison to some
diabetics” and that “Good whiskey is not reasonably dangerous merely because it will
make some people drunk, and is especially dangerous to alcoholics; but bad whiskey,
containing a dangerous amount of fuel oil, is unreasonably dangerous.”” These risks
are not good reasons to outlaw good sugar or good whiskey. Fried fish may be oily
but that does not mean it is contaminated. Absent a truly compelling and sweeping

health reason, we should not let lawsuits rob consumers of choices.

Judge Sweet recognized “that the dangers of over-consumption of ... high-in-fat foods,
such as butter, are well-known. Thus any liability based on over-consumption is
doomed if the consequences of such over-consumption are common knowledge. ...
Thus, in order to state a claim, the Complaint must allege either that the attributes of
McDonald’s products are so extraordinarily unhealthy that they are outside the reasonable
contemplation of the consuming public or that the products are so extraordinarily
unhealthy as to be dangerous in their intended use. The Complaint - which merely
alleges that the foods contain high levels of cholesterol, fat, sait and sugar, and that
the foods are therefore unhealthy - fails to reach this bar.”*® judge Sweet also found,
as 1 did in my survey, that McDonald's willingly provides information on the nutritional

content of its products.

What would the plaintiffs’ counsel want McDonald’s to do - other than pay out settle-
ment sums? Should judge Sweet have stopped McDonald’s from flipping burgers? What
about diners at the 21 Club? Should they too be protected, or are the FF lawsuits a
patronizing tool to protect the poor and the allegedly iHeducated from their own
mouths? If the fear is over-consumption, should McDonald’s discriminate against
plump peopie? Should a cheeseburger require a doctor’s prescription? Should FF firms
be required to punch holes in a meal ticket and refuse to serve those who have
already filled their card? Surely some intermeddlers could devise a national BMI card,
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certified by a government nutritionist, that determines how many fat grams Burger
King may sell to you. Of course, that number would have to be revised with each new
issue of the Journal of the American Medical Association and after every meeting of
the American Society for Clinical Nutrition.
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CONCLUSION

The Food and Drug Administration, with its battalion of researchers, aided by thousands
of university and private-sector scientists throughout the world, are constantly
exploring, testing and digging for scientific insight. A class action lawsuit would not
be digging for scientific inferences. instead, plaintiffs’ lawyers would be digging into
the pockets of franchise owners, employees and shareholders in order to puli out
gold. Moreover, the threat of such lawsuits can do no good to the employees,
shareholders or customers of FF firms. When tort lawyers strut in front of cameras
waiving weighty complaints that are flimsy in facts, the media quickly follow the story.
Nearly every major publication in the country carried stories about the McDonald’s
obesity suit. If “McLawsuits” spread, we will see at least one, if not all, of the following
three results: (1) lower wages for FF employees; (2) lower stock prices for shareholders;
and/or (3) higher prices for consumers. FF restaurants hire and train hundreds of
thousands of workers; attract investments from millions of middle class citizens; and

guench the hunger and thirst of millions of satisfied patrons

This study finds that fast food restaurants are not a chief culprit in the fattening of
America. But let us be frank here. Depending on what you pile on it, a fast food burger
may not enhance your health and it may even hinder your ability to run a marathon -~
but it is very easy to find out how fatty that burger is. You do not need a tort lawyer
by your side to pry open a brochure or to check the thousands of Web sites that will
provide nutrition data. Lawsuits against fast food firms fail to recognize the fact that
people choose what and how they want to eat. While it is unlikely that nutritionists
will soon announce that super-sized double-cheeseburgers will make you thin, society
should not allow the latest fads or the most lucrative Jawsuits to govern what we eat

for lunch.
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