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SECURING OUR BORDERS UNDER A
TEMPORARY GUEST WORKER PROPOSAL

THURSDAY, APRIL 1, 2004

UNITED STATES SENATE,
SUBCOMMITTEE ON IMMIGRATION, BORDER SECURITY AND
CITIZENSHIP, COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:36 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Saxby Chambliss,
Chairman of the Subcommittee, presiding.

Present: Senators Chambliss, Sessions, Cornyn, Kennedy, Fein-
stein and Durbin.

OPENING STATEMENT OF HON. SAXBY CHAMBLISS, A U.S.
SENATOR FROM THE STATE OF GEORGIA

Chairman CHAMBLISS. This hearing will come to order. Senator
Kennedy is on his way. We will let him make an opening statement
when he gets here.

To everybody, let me say welcome. This is the second in our se-
ries of guest worker hearings to lay the groundwork for reform.
President Bush began this process by announcing his temporary
guest worker principles on January 7 of this year. In the Presi-
dent’s comments, he said the first priority is that America must
control its borders, which includes improving information-sharing;
identifying terrorists, criminals and immigration violators; and
working with the Canadian and Mexican governments to increase
border security. This is what we are here today to discuss.

Since 9/11, the administration has taken great strides to
strengthen our homeland security. The President has created the
Terrorist Screening Center to improve information-sharing. Over
1,000 new Border Patrol agents have been added to enhance our
border security. The entry-exit system, US VISIT, is up and run-
ning and now collecting information on aliens traveling to the
United States on a visa.

Even with our best efforts, illegal immigration is a huge problem.
Of the 8 to 10 million, or more, illegal aliens in the United States,
it is estimated that 60 percent entered the United States without
inspection, which is a criminal offense. Such a large number of ille-
gal aliens created a financial drain due to non-reimbursed medical
and educational services, burdens on our judicial system, and al-
lows criminal acts to go unchecked.

Since a temporary guest worker proposal will increase the flow
of people into and out of the United States on a visa, we must be
confident in our border security. News articles have reported that
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Al-Qaeda is expanding operations in Latin America and the false
document trade is increasing there.

To stop terrorists, I have advocated for a single, consolidated
watchlist that can be accessed by the various agencies in order to
connect the dots. I encourage the administration’s efforts for better
intelligence-sharing, but we are not there yet.

Under a guest worker system, stopping criminals at the border
will remain a mighty challenge. The Department of Justice Inspec-
tor General recently issued a report calling on the Border Patrol
and the FBI to improve their information-sharing efforts in order
to access criminal records of people caught illegally at the border.
This demonstrates how we must have the necessary policies and
proc?dures in place to get the right information out of the right
people.

If a guest worker system is to provide a legal way for workers
to enter the United States, illegal entry must be deterred. We know
the security concerns and adverse economic impact that illegal
aliens cause. We have also heard too many tragic stories of human
trafficking and desert crossing. The US VISIT entry-exit system is
part of the answer, but any legal system to come and work in the
United States must, in return, help to strengthen our border secu-
rity efforts and effectuate disincentives to illegal entry.

As Congress begins the legislative process toward reform, I be-
lieve national security, as well as U.S. economic interests, should
shape our policies. This starts with controlling our borders.

I appreciate our witnesses being here today to cover a fairly
broad range of critical issues. On this first panel, we have Commis-
sioner Robert Bonner, of U.S. Customs and Border Protection—Mr.
Bonner, we are glad to have you back with us—Director Donna
Bucella, of the Terrorist Screening Center, and Assistant Secretary
Stewart Verdery, of the Border and Transportation Security Direc-
torate at the Department of Homeland Security. We look forward
to your testimony.

At this time, I will call on my colleague, Senator Feinstein, for
any opening statement she might have.

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman, and I
must say I agree with your opening statement. I thank you for
making it. I have served on this Subcommittee now for 12 years,
even since I have been on the Judiciary Committee, and I agree
with the concept that security must be of paramount concern.

There are five different variations of guest worker programs be-
fore this Committee. I believe we should go slowly. I do not believe
our borders are in the shape they should be, and I say that from
the perspective of somebody who also serves on the Intelligence
Committee.

I want to just put into the record of this Subcommittee that total
non-immigrant admissions to the United States, according to the
Department of Homeland Security, in 2002 were 27.9 million peo-
ple. Those are non-immigrant admissions to the United States. Of
that number, 655,949 were admitted as temporary workers and
training; in H-1Bs that year, for specialty occupations, 370,490; for
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H-2A, for agricultural workers, 15,628; H-2B, for non-ag workers,
86,987; O-1 visas for workers with extraordinary ability, 25,008;
P-1 for internationally-recognized athletes or entertainers, 41,453;
for TN visas for professional workers under NAFTA, 73,699; and
for L1 visas for intra-company transferees, 313,699.

Again, 27.9 million people come in and out in the non-immigrant
portions of our program, and this doesn’t account for the thousands
of spouses and children who join these guest workers.

So I guess the point I want to make is that we already have a
huge guest worker program going on in this Nation in a host of
visa categories. I have real concerns about because 40 to 50 percent
of the newcomers in any program come to my State, California. It
is a huge problem in terms of being able to have the infrastructure
that enables you to cope with the new population. I think it is 15
to 20 percent of our State prison population is illegal immigrants,
at a cost of $682 million. So this is a huge item, and my view very
strongly is let’s go slow right now. Security should be our main con-
cern.

Thank you, Mr. Chairman.

Chairman CHAMBLISS. Thank you, Senator.

Senator Cornyn.

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM
THE STATE OF TEXAS

Senator CORNYN. Thank you, Mr. Chairman, and thank you for
having this hearing, another hearing, on what I consider to be one
of the most important subjects that Congress could possibly deal
with in certainly a post-9/11 environment. But as Senator Feinstein
has pointed out, we have had serious, longstanding problems with
our immigration system and the status quo is simply not accept-
able.

I think if there is one thing that we can all agree upon, it is that
our current system is broken. In addition to the problems that Sen-
ator Feinstein mentioned, we have between 8 and 10 million people
living in this country illegally now, about 6 million of them part of
our workforce. We don’t know for sure who they are, we don’t know
for sure what they are doing, and that is simply unacceptable in
a post-9/11 world and inconsistent with our demands for homeland
security.

I share with my colleagues and my constituents concerns about
our current failure to enforce our immigration laws. I have said
many times that I think the failure to enforce the law breeds dis-
respect for the law generally. We are a country founded on the rule
of law, and the status quo in the area of immigration obviously
cannot continue.

I am convinced that a temporary worker program will help us en-
force our immigration laws by separating those who are in the
country work from those who are coming here to try to harm us.
As a former State attorney general charged with the responsibility
of enforcing Texas law, I know that law enforcement is about set-
ting priorities and making the best use of limited resources. In my
view, a temporary worker program is a tool that would allow immi-
gration authorities to focus their limited resources on those who
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are here to harm us—the smugglers, the drug dealers and the ter-
rorists.

I am confident we can, if we put our minds to it and if we work
long and hard enough—and it will be hard work—devise a tem-
porary worker program that includes tough anti-fraud measures so
we are able to confirm that temporary workers are who they say
they are. It is crucially important that we prevent and deter fraud
in any new temporary worker program that we devise and I am
committed to doing that.

Additionally, I think US VISIT will be an extremely important
tool to help authorities monitor entry and exit of temporary work-
ers so they can return to their home country when their period of
work expires.

Mr. Chairman, while I understand that we are principally con-
cerned with enforcement of our laws at this hearing, I think we al-
ways need to keep in mind that we are bound by international
treaties with, for example, Mexico and Canada, from which this
country, I believe, benefits enormously in terms of trade and the
stimulus to our economy.

At the same time we deal with border security, we need to keep
in mind that we need to not impair the free flow of legal commerce
across our borders. So I hope that we will focus not only on secu-
rity, but also on the proper balance between security and our econ-

omy.

With that, thank you very much.

Chairman CHAMBLISS. Thank you, Senator Cornyn.

I now turn to the ranking member, who has certainly maintained
a very cooperative spirit in this process, and we have had a good
relationship on this issue.

Senator Kennedy.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Thank you very much, Mr. Chairman. The
hour has moved along. I will put my statement in the record.

[The prepared statement of Senator Kennedy appears as a sub-
mission for the record.]

Senator KENNEDY. I want to welcome this panel. I am particu-
larly interested in how we are implementing our border security
legislation that we passed some time ago with strong bipartisan
support. There were certainly provisions in that legislation that we
thought were very important in terms of ensuring that those agen-
cies that should have information would get that information, so
that we are going to be able to make sure that we give focus and
attention to the problem of terrorists rather than just the question
of immigrants.

So I will look forward to questioning our witnesses. I thank them
all very much and I thank you, Mr. Chairman, for having this
hearing.

Chairman CHAMBLISS. Thank you.

We will start with you, Mr. Bonner. I will tell all of you we have
your written statements, but we look forward to you summarizing
those statements. We thank you again for being here.

Mr. Bonner.
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STATEMENT OF HON. ROBERT C. BONNER, COMMISSIONER,
U.S. CUSTOMS AND BORDER PROTECTION, DEPARTMENT OF
HOMELAND SECURITY, WASHINGTON, D.C.

Mr. BONNER. Thank you, Mr. Chairman, Senator Kennedy, Sen-
ator Cornyn and Senator Feinstein. I am pleased to have this op-
portunity to testify today about our efforts to secure the borders of
the United States and how the temporary worker program that has
been proposed by the President earlier this year, I believe, will con-
tribute to that effort.

Mr. Chairman, this is actually the first time I have had the
honor to appear before this Subcommittee. I have been honored by
the full Judiciary Committee of being confirmed three times to var-
ious offices, but this is the first time I have had a chance to appear
before this Committee as the Commissioner of U.S. Customs and
Border Protection, and I look forward to working closely with you
and this Committee.

Let me just begin my testimony by just a very brief statement
about U.S. Customs and Border Protection. This is a new agency
that was created as part of the homeland security reorganization
and it was just over 1 year ago, on March 1, 2003, that for the first
time in the history of our country our Nation established a single
agency responsible for managing and securing our borders and all
of our ports of entry into the United States.

I think this was a very important part of the Department of
Homeland Security reorganization. This new agency, Customs and
Border Protection, brings together all of the border inspectors from
the legacy United States Customs Service, the former INS, the ag-
riculture inspectors at our borders, as well as the entire U.S. Bor-
der Patrol into one new agency, one single agency for our borders
that is squarely focused upon the priority mission of the Depart-
ment of Homeland Security, and that is nothing less than pre-
venting terrorists and terrorist weapons from entering our country.

I believe that our current immigration system is broken and I be-
lieve that the President’s proposal, which I believe is a bold and
courageous proposal by the President, if enacted, will allow us to
gain greater control over our borders. This will allow the Depart-
ment of Homeland Security, and more particularly Customs and
Border Protection, to be much more effective in carrying out its
mission of preventing terrorists, terrorist weapons and other crimi-
nals and contraband from entering the United States and harming
the American people.

Some simple data points illustrate, I believe, why this is true.
Last year, the Border Patrol, which is now part of for the last year,
13 months, Customs and Border Protection, made 931,310 appre-
hensions of aliens illegally entering or attempting to enter the
United States between our ports of entry.

The vast majority of these apprehensions took place on our
southwest border with Mexico, and the vast majority of the individ-
uals arrested presented no terrorist or criminal threat to this coun-
try. Most were economic migrants that were coming here to work.

Over the past decade or more, the U.S. Government has re-
sponded to this phenomenon by significantly strengthening the
U.S. Border Patrol. Indeed, I can tell this Subcommittee that since
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September 11 of 2001, the Border Patrol has increased its staffing
by almost 1,500 Border Patrol agents.

In the years since the Immigration Reform and Control Act of
1986, and particularly since the mid-1990’s, the Border Patrol has
literally tripled its staffing. We have also significantly increased
our technological resources, such as sensors, cameras and aircraft,
as well as strengthened our infrastructure, such as better fencing,
lighting, and so forth, along some significant segments of the bor-
der, including down near the San Diego and southern California
border with Mexico.

But I will tell you that the number of apprehensions, 931,000,
should give us all pause. With all of the effort of the last decade,
and even with the very real success that we have had in better con-
trolling major segments of our border, including the southwest bor-
der, the Border Patrol is still dealing with a literal flood of people
on a daily basis, again most of whom are attempting to enter this
country in order to work. I am concerned, and I think we all should
be concerned that terrorists or other criminals will seek to enter
the United States essentially by hiding in this flood.

I believe we also need to be concerned about how lucrative now
the alien smuggling business is. Most of the migrants illegally en-
tering our country across the southwest border employ alien smug-
gling organizations. Those alien smuggling organizations are pri-
marily used by aliens seeking to illegally enter to work in the
United States, but they clearly could also be used by terrorists
seeking to enter our country to do us harm.

If enacted into law, the President’s temporary worker proposal
would, I believe, go along way toward driving a stake through the
heart of this black-market smuggling enterprise and reduce, and I
believe potentially substantially reduce the flood of illegal migrants
that the Border Patrol must sift through and apprehend in order
to protect our borders against terrorist penetration.

So let me just say I believe the temporary worker proposal is per-
haps in some ways what we need to create a smarter border, which
is something that we have been trying to do at our ports of entry
and elsewhere since 9/11. The temporary worker program is a nat-
ural extension, certainly, of a smarter border philosophy, one in
which we identify those who are simply coming here for purposes
of work, but where we increase our prospects, which I believe we
must do, to interdict and be able to apprehend terrorists or crimi-
nals or others that are coming into our country to do us harm.

I appreciate the opportunity to testify, Mr. Chairman, and I will
be happy to answer questions at the appropriate time.

[The prepared statement of Mr. Bonner appears as a submission
for the record.]

Chairman CHAMBLISS. Thank you.

Mr. Verdery.

STATEMENT OF HON. C. STEWART VERDERY, JR., ASSISTANT
SECRETARY FOR BORDER AND TRANSPORTATION SECURITY
POLICY AND PLANNING, DEPARTMENT OF HOMELAND SE-
CURITY, WASHINGTON, D.C.

Mr. VERDERY. Chairman Chambliss, Ranking Member Kennedy
and members of the Subcommittee, it is a privilege to be here today
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on behalf of the Department of Homeland Security to give you our
perspective on how the temporary worker program will enhance
border security.

I won’t repeat Commissioner Bonner’s remarks, but the Border
and Transportation Security Directorate, where I run the policy of-
fice, oversees the activities of customs and border protection, as
well as our Immigration and Customs Enforcement Bureau and the
TSA. So we try to bring a macro perspective to border and trans-
portation security issues. I know that my boss, Under Secretary
Hutchinson, was here at your prior hearing to testify on these
same issues.

It is especially an honor for me, having been a counsel for a Sen-
ator Hatch on this Committee several years ago, to return today to
talk about the administration’s working relationship with the Con-
gress, and with this Committee in particular, on this most impor-
tant issue.

The written testimony submitted for this hearing by Commis-
sioner Bonner and I, and for the prior hearing by Under Secretary
Hutchinson and Director Aguirre, describe in great detail the prin-
ciples which the President has espoused as crucial elements of a
temporary worker program. Let me speak briefly to just some of
the key points related to border security here today.

As was mentioned, the first principle in the President’s proposal
is protecting the homeland by controlling our borders. When you
talk about land borders, there are ports of entry in the areas be-
tween the ports. Commissioner Bonner has discussed the Border
Patrol, obviously a key component of our border security. I would
like to discuss in a little bit of detail the US VISIT program.

As US VISIT implements a biometric entry-exit system at our
land ports of entry over the next 2 years, border security as we
know it will significantly change. We have never had a reliable exit
system, and as a result have never known when or how many for-
eign visitors have overstayed the terms of their visa or have en-
tered the country illegally. But, soon, we will.

Through the deployment of advanced technology in travel docu-
ments and at our ports of entry, we will be developing this capa-
bility to enforce our immigration and visa laws, and thus provide
the integrity that Congress and the American people should rightly
insist be a part of a new worker program.

US VISIT has proved extremely effective at air and seaports in
finding the needles, the criminals or those with immigration viola-
tions, in the haystack of travelers. Not quite 3 months old, US
VISIT has successfully and efficiently recorded the entry of over 2.5
million passengers and the exit of over 8,000 travelers without
causing delays at ports of entry or hindering trade.

The program to date has resulted in 231 watchlist hits, including
serious criminals, because of the biometric collection from non-im-
migrant visa-holders. Aliens who have repeatedly entered the U.S.
with aliases or stolen or altered travel documents are now being
detected solely by the biometric component of the system.

The administration’s enhanced information-sharing efforts, in-
cluding those utilized at the Terrorist Screening Center and the
National Targeting Center, and between our Department and the



8

Department of State, are essential to providing the inspectors at
our ports and in the field with the information that they require.

The capability of US VISIT will provide a key role in encouraging
potential workers to utilize the President’s temporary worker pro-
gram because they will know what the system’s capabilities are.
On one hand, we will know whether aliens are complying with the
terms of the worker program or have otherwise violated our immi-
gration laws as they enter and exit through ports of entry.

On the other hand, these workers will be able to easily travel
home to see family or friends and generally maintain the ties that
will make their eventual return home more attractive. This even-
tual return home is the second immigration enforcement principle
that the President set out in his proposal.

Participants in the program would be required to return to their
home country after their period of work has concluded. As proposed
by the President, the legal status granted by this program would
last 3 years, and while it would be renewable, it would not be per-
manent. This proposal does not provide an automatic path to citi-
zenship. Those who have broken the law and remain illegally in
our country should not receive an unfair advantage over those who
have followed the law.

We do recognize that some temporary workers will want to pur-
sue citizenship, and they will be able to apply for green card status
through the existing process behind those already in line. We also
look forward to working with Congress on the numbers of those
green cards.

The third immigration enforcement principle in the President’s
proposal is workplace enforcement of our immigration laws. The
fiscal year 2005 budget requests an increase of $23 million for this,
more than doubling our funds. This illustrates the President’s com-
mitment to serious immigration enforcement and the rule of law as
part of our temporary worker program.

Temporary workers will be able to establish identities by obtain-
ing legal documents under the program. It is critically important,
as Senator Cornyn mentioned, to create a system that prevents the
fraud that was so prevalent under the 1986 Act. It is also impor-
tant that these documents be as compatible as possible with the
US VISIT system, and we are working on those issues.

I believe that passing a temporary worker program that works
to benefit the American economy, while bringing integrity to our
immigration system, is a goal consistent with our homeland secu-
rity responsibilities. I recognize that this issue, like many immigra-
tion issues, is extremely complicated, and that members of Con-
gress have a variety of viewpoints on the President’s proposal and
many proposals of their own.

However, the complexity of this issue only means that we should
continue our efforts, working together to build on those principles
and make the temporary worker program a reality. The adminis-
tration and our department stand ready to make the effort nec-
essary to move forward in achieving this important goal.

Thank you.

[The prepared statement of Mr. Verdery appears as a submission
for the record.]

Chairman CHAMBLISS. Thank you very much.



Ms. Bucella.

STATEMENT OF DONNA A. BUCELLA, DIRECTOR, TERRORIST
SCREENING CENTER, FEDERAL BUREAU OF INVESTIGATION,
DEPARTMENT OF JUSTICE, WASHINGTON, D.C.

Ms. BUCELLA. Good afternoon, Chairman Chambliss, members of
the Subcommittee. Thank you for the opportunity to discuss the
missions and objectives of the new Terrorist Screening Center.

Homeland Security Presidential Directive 6, issued on September
16, 2003, ordered the creation of the Terrorist Screening Center, di-
recting its operations to begin on December 1, and we met that
goal. The Terrorist Screening Center was created to ensure that
Government investigators, screeners, Federal agents and State and
local law enforcement officers have ready access to the information
and expertise they need to respond quickly when a known or sus-
pected terrorist is encountered here in the United States, at our
borders or overseas.

Today, I will tell you about our daily operations as they relate
to the United States Customs and Border Protection’s National
Targeting Center and our role in preventing terrorists and sus-
pected terrorists from crossing our borders. I will provide as much
information as I can in this open forum. However, I would be
happy to provide additional, classified details in a closed setting at
your request.

We are a multi-agency center, including participants from the
Departments of Justice, Homeland Security, State and Treasury.
Our goal is to consolidate the Government’s approach to terrorist
screening and provide for the appropriate and lawful use of ter-
rorist information in screening processes.

Being a diverse center, manned by personnel from both law en-
forcement and homeland security entities, we communicate and co-
ordinate terrorist screening efforts across the full spectrum of Fed-
eral, State and local government agencies. Since December 1, we
have been providing key resources for screeners and law enforce-
ment personnel.

These include a single coordination point for terrorist screening
data; a consolidated 24/7 call center for encounter identification as-
sistance; access to a coordinated law enforcement response; a full
process for tracking encounters; providing feedback to the appro-
priate entities; and a process to address misidentification issues.

There are three fundamental types of inquiries: within the
United States, at our ports of entry and outside our borders. Inte-
rior inquiries will normally be made by local law enforcement. Bor-
der inquiries are made by United States Customs and Border Pro-
tection, or in some instances Immigration and Customs Enforce-
ment agents. Exterior inquiries are conducted by the State Depart-
ment. Today, I am just going to highlight the border inquiries.

We receive a high volume of calls that originate with CBP in-
spectors stationed at our Nation’s borders. In a typical case, a per-
son attempts to enter into the United States. A CBP inspector que-
ries the name electronically through their Interagency Border In-
spection System, IBIS, and receives a response within seconds indi-
cating that that person may be a suspected terrorist or an associate
of terrorists.
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The CBP inspector contacts the National Targeting Center,
where the record will be analyzed, then passed over to our center.
We examine the record to determine whether the individual en-
countered is identical to the person in our database. The TSC then
appropriately passes any derogatory information to the NTC and
the CBP makes a determination as to whether the individual will
be allowed to enter into the United States.

Simultaneously, we contact our operational component at the
FBI Counterterrorism Watch, CT Watch. CT Watch provides for
the local joint terrorism task force response, which often includes
an ICE agent to go to the border. This consolidation between TSC,
CBP and ICE has already achieved results. One instance involves
a foreign national traveling to the United States. He was inspected
by CBP and found to have dangerous substances in his luggage. He
was arrested and later removed from the United States and re-
turned to his country of origin. However, less than a month later,
that same individual applied for a new visa, and because of his pre-
vious encounter with my center, CBP and ICE, his application was
denied.

Our cooperation with CBP and ICE has also facilitated the shar-
ing of information related to ongoing investigations. In one case, for
example, the TSC—CBP connection provided the FBI with informa-
tion about someone traveling with a suspected terrorist and led to
the initiation of an investigation of the previously unsuspected as-
sociate.

We are a multi-agency organization that is contributing to na-
tionwide efforts to keep terrorists out of the United States and lo-
cate those who may already be in our country. We work closely
with CBP inspectors, ICE agents and the National Targeting Cen-
ter.

We look forward to working with the Committee in its efforts to
secure our Nation’s borders. For this unclassified hearing, I have
only give you a few of our successes. We have screened over 2,000
calls in the last 4 months since our inception, and assisted in posi-
tively identifying a number of known or suspected terrorists en-
countered during Government screening processes. I appreciate the
Committee’s interest in our activities and I will be happy to answer
any questions you may have.

[The prepared statement of Ms. Bucella appears as a submission
for the record.]

Chairman CHAMBLISS. Thanks very much to each of you.

Mr. Verdery, the day after the President announced his seven
principles on immigration reform, the byline in the New York
Times underneath the headline said that the President has pro-
posed a plan that includes amnesty.

Now, would you tell me what your understanding is of the Presi-
dent’s principles as it relates to any form of amnesty for illegal
aliens?

Mr. VERDERY. Well, thank you for the question. The proposal is
not amnesty. As I understand amnesty, that means a forgiveness
that would lead to citizenship. As I mentioned in my opening re-
marks, this proposal requires people to seek citizenship through ex-
isting processes. There is no credited time that would lead to citi-
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zenship, and I think that is the distinction that the President has
made in presenting these principles.

Chairman CHAMBLISS. You concur with your boss, then. I just
want you to know that.

Mr. VERDERY. I do.

Chairman CHAMBLISS. Ms. Bucella, I am curious about this one
example that you gave us. I want to know how quickly you had a
turnaround time in determining who this individual was that
sought reentry into the United States after he had been returned
to his country.

Ms. BUcELLA. T will have to get back to you with the exact time,
but it was probably within less than 20 minutes.

Chairman CHAMBLISS. Okay, so it is a pretty immediate time.

What if that individual uses another name?

Ms. BUceLLA. Well, if he uses another name that we have been
able to previously identify as an alias that they have used, then we
would pick him up. But if not, if he had false identification that
had never been used before, we might not have gotten him.

Chairman CHAMBLISS. What are we doing in that respect to try
to make sure that an individual who says he is John Doe is, in fact,
John Doe?

Ms. BUCELLA. At the Terrorist Screening Center, we have a ter-
rorist database. Our database has the names and identifiers of the
individuals which have been previously identified by other Govern-
ment agencies. In our database at the Terrorist Screening Center,
we just have the names, the date of birth, the passport number and
country of origin. But we also have accessibility to the classified
databases or case management files of many government agencies
within the United States.

Each of our members at the call center are able to take a look
at those databases. So, for example, we do a little bit more than
just name-match. What we do is we elicit from the person at the
NTC in communications, please give us some descriptors, not just
thle name, but how tall is the individual, you know, eye color, hair
color.

Those are the types of information that, even if they are classi-
fied, we are able to take a look in our classified case management
systems and we are able to assist in the identities match with the
individual that is currently being encountered at the border. So it
is not just a name. We need to have a body in front of the CBP
inspector or the ICE agent.

Mr. VERDERY. Senator, if I could just jump in on this, it is one
of the beauties of the VISIT system that CBP is operating that we
are finding people. They may claim to be one person, but the fin-
gerprint is what is catching them. We had one case of identical
twins. The pictures looked exactly the same, the story was the
same. The fingerprints were not the same. This person had trav-
eled repeatedly back and forth unimpeded, and the fingerprint is
what alerted the inspector and they were returned.

Chairman CHAMBLISS. You anticipated my next question to you.
In addition to fingerprints, do we have any other biometric devices
that are either in place or that we are contemplating using?

Mr. VERDERY. Well, the system is basically fingerprint-based at
this time. We are also taking photographs at the ports of entry that
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enable the inspector to compare the photograph to the photograph
that is taken at the time of visa issuance for those people who have
visas. So there is a sense of that. We are working on the facial rec-
ognition technology in terms of the visa waiver countries and we
can get into that issue a little bit. But, essentially, US VISIT now
is a fingerprint-based system.

Chairman CHAMBLISS. Commissioner Bonner, on this same line
I am sure you are familiar with the Department of Justice Inspec-
tor General’s report criticizing the information-sharing between the
Border Patrol’s IDENT system and the FBI IAFIS database. The
report demonstrates that the Border Patrol cannot reliably obtain
a hit when they search for possible criminal offenders who have
been detained at the border.

Most responses from the agency seem to focus on the lack of
technology to integrate the two different systems, one based on two
fingerprints and one based on ten fingerprints. However, the IG re-
port specifically calls for a memorandum of understanding between
the agencies to establish policies and procedures for sharing infor-
mation, regardless of the current systems.

Do you agree with the IG’s recommendations, and if so, what
steps are you taking and what are the time lines for implementa-
tion?

Mr. BONNER. Well, first of all, I think that that recommendation
actually probably does not fully understand where we are at in
terms of the integration of the IDENT and the IAFIS systems for
purposes of the Border Patrol because, number one, we have an in-
tegrated system that can be used by the Border Patrol to essen-
tially query both the IDENT system, which has a record of people
that have been illegally deported or denied entry, and so forth, as
well as the IAFIS system, which is the FBI’s huge fingerprint data-
base of people with criminal records.

So we have an integrated system. The question is how do we get
it out to all of the Border Patrol stations. Right now, we have this
integrated IDENT-IAFIS system at 31 of the Border Patrol sta-
tions; it is about 90 units. We need to expand it and get it out to
all 151 Border Patrol processing stations along our border.

We have a plan for doing that. We have identified funding for
doing that. I expect some of that funding, by the way, coming from
the US VISIT program, about $1.8 million of it, and about $400,000
that we will fund out of our own budget, unfunded money. But we
will have the integrated system at all of the Border Patrol proc-
essing stations within about 7 or 8 months.

By the way, this is a tribute to the Department of Homeland Se-
curity in the fact that this is something that has been talked about
for years and years and years when the INS existed. We are doing
it and we are getting it done. That will give the Border Patrol,
then, the capability when we have it at all of these stations in 7
or 8 months to be able to run people both against the IDENT sys-
tem and the TAFIS system, and to better identify illegal aliens that
have criminal records and ought to be treated as aggravated crimi-
nals and prosecuted through our system.

Chairman CHAMBLISS. Mr. Verdery, in Secretary Hutchinson’s
February 12 testimony before the Subcommittee he stated, and I
quote, “The President’s plan provides a disincentive to emigrate il-



13

legally to the United States when the potential temporary worker
aliens know in advance that the legal status granted under this
type of program is the beginning or a path to return home and not
a path to permanent residency or citizenship,” close quote. That is
an important point because it really goes to the question of what
does the foreign worker really want.

In your deliberations on a guest worker plan, what are the pri-
mary incentives for a worker to use the legal system?

Mr. VERDERY. Well, for individuals who are here currently, there
are several. Obviously, it would take away the threat of being de-
ported, and we understand that if you are an individual working
today, it is a nerve-racking experience knowing that at any minute
you might fall into the hands of law enforcement. That puts a tre-
mendous type of stress on family relationships and on just day-to-
day living. So that is obviously the primary thing.

But in addition to that, the principles outlined would allow port-
ability of retirement benefits. They would allow the travel that I
mentioned in my opening statement. As we know, with the in-
creased number of Border Patrol agents and the heightened secu-
rity, it is harder for people to sneak back and forth, and that is cut-
ting off the ties that would otherwise lead people to be able to re-
turn home. If they can come back and forth through our ports of
entry, subject to US VISIT or other processing, that travel is so im-
portant.

But as you mentioned, the key point is signing up for this pro-
gram is a first step to an eventual return home. The principles of
that are things we need to work out, but that is a very key point
that Under Secretary Hutchinson made, as well you made in your
comments, that it is a first step to a return home.

Chairman CHAMBLISS. Ms. Bucella, in news reports Homeland
Security officials have questioned the utility of the Terrorist
Screening Center, questioning the possible duplicity of resources.

What is the distinct mission of the Terrorist Screening Center in
comparison to TTIC and with any intelligence functions at the De-
partment of Homeland Security?

Ms. BUCELLA. Senator, the Terrorist Screening Center is there to
consolidate the Government’s approach to watchlisting. We do not
at the Terrorist Screening Center maintain the underlying deroga-
tory information on known or suspected terrorists. That stays with
each of the individual agencies.

The TTIC is one of the two feeds of information into the Terrorist
Screening Center. The TTIC, the Terrorist Threat Integration Cen-
ter, is run by the CIA. All known terrorist information on inter-
national terrorists comes through the TTIC. So whether it is the
intelligence community or the law enforcement community, if there
is information about known or suspected international terrorists,
the feed of information comes from the TTIC to us. The FBI main-
tains all of the information on known or suspected domestic terror-
ists. It is at our center where the names become merged, the do-
mestic terrorist names and the international terrorist names. So it
is two different feeds of information.

More importantly, I have seen firsthand at my center—we have
about 87 people that work there now. We have right now agents
from the FBI, Immigration and Customs Enforcement, Customs
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and Border Protection, the Transportation Security Administration,
the State Department, the Coast Guard and the Office of Foreign
Asset Control, and we are just beginning.

This is a wonderful place for true partnership, where each agen-
cy brings in their expertise based on whatever mission they have
been doing to assist us in helping to identify known or suspected
terrorists.

Chairman CHAMBLISS. What is the operational status of that sys-
tem today?

Ms. BUCELLA. Early on when I started in October, we had to go
from concept to operation by December 1. With the help of Home-
land Security and setting up a number of FBI agents being brought
in from around the country, we were physically operational by De-
cember 1.

I thought at the time that we would be able to have a database
just with the names of known and suspected terrorists and the
other four identities—the name, the date of birth, the passport
number and the country of origin. I thought we would be able to
have that set up by this summer. Fortunately, with the assistance
of my staff, I was able to move that date up to March 12. So we
now currently have a consolidated database of known and sus-
pected terrorists.

What we did was we went to a number of different agencies to
figure out not only from their watchlists, but also to figure out from
their case management systems who they had that were identified
by the agencies as known or suspected terrorists.

Obviously, the State Department had one of the largest consoli-
dated lists through TIPOFF. But there were some other lists
through the State Department—the Consular Lookout and Support
System. The Department of Homeland Security had the IBIS sys-
tem, also the TECS system. TSA had their no-fly selectee list. The
FBI had the violent gang and terrorist organization file. Interpol
had their terrorist watchlist. The Air Force had their top ten fugi-
tives list. The Marshals Service had warrant information.

So what we did was we went to these different agencies and we
went with information that we needed to gather, just the terrorist
information. That is what our charter tells us. We are only there
to assist in the positive identity match or assistance in terrorism.
So we had to go to the FBI and have the FBI not include in our
database those individuals that were involved in gangs. Rather, we
just wanted terrorists.

We have now consolidated the CLASS system, the TIPOFF, as
far as the names and identities, and the IBIS, no-fly selectee,
NAILS, the U.S. Marshals Service’s warrant information if it re-
lated to terrorists only, and the violent gang and terrorist organiza-
tion file as it relates to terrorists only. The Interpol terrorist
watchlist is something that is still ongoing because there are some
governments that define a terrorist as someone who committed a
crime. It might not rise to the level of the U.S. Government’s defi-
nition. So we are making sure that those names on our list are
truly known or suspected terrorists.

This is not over yet. I mean, this process is very, very complex.
It is trying to understand what government agencies within the
United States are actually doing and what information they have.
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It might not be in a watchlist version. It may actually just be a
part of their case management system where they have identified
individuals who are of suspicion to that agency.

So this is a tremendous process where, for the very first time,
both the intel community and law enforcement community are join-
ing, and also talking to government agencies that are not involved
in law enforcement to figure out what processes or procedures or
entitlements they give to people, rights or entitlements, that if they
gave that right or entitlement to a terrorist here in the United
States it would cause them some very serious concerns. So it is a
huge education process and a huge outreach process that we have
only just begun.

Chairman CHAMBLISS. Thank you.

Senator KENNEDY. Thank you. I thank the panel again. What
you have told is impressive certainly with regard to intelligence-
gathering and coordination, because that was obviously one of the
real areas that was a failure in the whole 9/11 situation, the ex-
change of information to the Central Intelligence Agency and to the
immigration agencies.

In the Border Security Act, we also required the integration of
all the immigration data systems into an interoperable network.
Can you give me some idea about where that is now?

In immigration, for example, you have probably six or eight dif-
ferent computers and files in terms of different categories dealing
with immigration issues. One of the things that we wanted to try
and do is to make sure that you were going to have interoperable
information and files on that, as well, which is enormously impor-
tant in dealing with law enforcement and also in terms of keeping
track of people, and with regard to ensuring that people that are
innocent are going to be innocent and those who are violating the
immigration laws will be able to be considered. We had a require-
ment in this area.

We also had the requirement for the establishment of a commis-
sion in the legislation. What I will do is submit this and you can
go back and take a look at it and respond, if you would rather do
that in writing.

Mr. BONNER. I would appreciate having a chance to do that.

Senator KENNEDY. Good, all right.

Mr. BONNER. I will just say preliminarily that the former INS,
which doesn’t exist anymore, had more systems than you could
shake a stick at.

Senator KENNEDY. That is right.

Mr. BONNER. It had NAILS and IDENT and everything else. The
one I can speak to is we have integrated IDENT and IAFIS. I have
just spoken to that. The IBIS system was an integrated system
that was run by U.S. Customs, and now Customs and Border Pro-
tection, for the lookout list for both terrorist and other purposes.

Obviously, I should say, Senator, as Ms. Bucella has testified to,
we now are integrating at least for terrorist purposes, for the very
important purpose of terrorists or suspected terrorists, a master
watchlist for the entire Government.

But let me get to you on it because there are so many systems
and I will get something back to you in short order.
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Mr. VERDERY. Senator, if I can just add on that, that was part
of the deployment package for US VISIT, is having access to all
those databases at the port of entry. That is the deployment at the
port of entry. The VISIT system is the mechanism to make that
happen. As you know, it is at airports and seaports today. At land
ports, it will be deployed at the end of this year and then the fol-
lowing year.

Senator KENNEDY. As you pointed out, Homeland Security di-
vided the immigration functions into three different bureaus of the
new department. In February of this year, my office was told that
no formal procedures were yet in place to coordinate immigration
policy among the three bureaus.

Is that still the case? Are decisions being made in each of these
agencies? How are they being coordinated and how are we devel-
oping uniformity in terms of the immigration issues?

Mr. BONNER. Let me ask Mr. Verdery to respond to that and
then I might add to it.

Mr. VERDERY. We actually have set up a mechanism to coordi-
nate policy development between the BTS Directorate, which en-
compasses Customs and Border Protection and Immigration and
Customs Enforcement, with Citizenship and Immigration Services.
CIS is the acronym, the alphabet soup.

We have a mechanism in place. It is basically a tri-level system
of decisionmaking and policy development at staff level, at mid-
level, and then at a level with Under Secretary Hutchinson and Di-
rector Aguirre to tee up issues that need to be resolved, because
there are quite a number of issues where we both have equities in
play—asylum, immigration caps, refugee issues, US VISIT issues.
On almost anything you can think of, we do have to coordinate.

Of course, before anything becomes an official departmental pol-
icy, it goes back up through the formal departmental clearance
process. I think we have come up with pretty good working rela-
tionships at the various levels to make sure that we are on the
same page.

Senator KENNEDY. Well, I would be interested—and I will in-
clude this in the questions—about how that structure is set up and
how it applies locally, because having all of these local entry levels
and getting a coordinated policy so that they are doing the same
thing in different parts of the country and have similar kinds of
rules is important. I would be interested in how it coordinates
through those agencies and then how it works in terms of the local
communities so we get the same kind of treatment on this.

Let me just ask you about the whole area of biometrics. This was
quite an issue at the time we were looking at the legislation. I un-
derstand that the U.S. and other countries will not be able to meet
the October 2004 biometric deadline.

Can you explain why the deadline can’t be met and what efforts
are being made to reach the deadline, and can you provide the
Committee with any realistic alternative?

Mr. VERDERY. Yes, sir. As I am sure you have heard, the admin-
istration has formally gone to the Congress asking for a 2-year ex-
tension of the October 26 deadline that will require that travelers
from visa waiver countries with passports issued after that date
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would have to have a visa or a biometric passport, and also that
our department deploy the readers to read those passports.

We have worked very closely with the 27 visa waiver countries
and the overwhelming majority of them, including all of the big
ones—the United Kingdom, Japan, Germany—have told us they
are not going to be able to meet that deadline. It is not their fault.
The standards that were set for the passport by ICAO, the inter-
national standard-setting body, were only set in May and they are
not even really finalized, and so they are not on schedule to meet
this deadline.

We have come to the Congress asking for relief because if we are
required to issue visas, it is going to be very difficult for us to have
the resources overseas to issue the visas. Travel will be deterred
and we are looking at an overwhelming number of visas that can-
not be issued. Moreover, then it doesn’t make any sense for us to
be paying money to deploy readers that have nothing to read.

So we have gone to Congress and asked for this extension, and
we believe that within 2 years those countries will be able to meet
the deadline. The technology will be more mature. It will make
sense to have it in place at that time. So that is where stand on
that.

Again, you asked about the U.S. meeting the deadline. It does
not technically apply to us, but we are going through the same
passport development process as the visa waiver countries and we
are on a similar time frame due to similar reasons.

Senator KENNEDY. Let me ask about risk management. Many of
the security experts conclude that the inspection process must be
exercised in risk management. We have 500 million people moving
back and forth across the border and 100 million vehicles moving
across the ports of entry each year. Even if we had all the re-
sources and time required to conduct the inspections, it would ef-
fectively bring the economy to a halt. So we have developed sys-
tems that assess and look at risks, and we try and identify and
quickly process low-risk travelers so we can concentrate on the
higher-risk targets.

Now, can you describe what kinds of systems exist in DHS that
you have already put in place with regard to risk management pol-
icy?

Mr. BONNER. We, of course, have been pioneering an approach,
Senator Kennedy, starting with customs, in terms of risk manage-
ment for all cargo that is coming into the United States on con-
tainers or otherwise. We are also using risk management principles
with respect to the, as you say, huge number of people that travel
into the United States annually. It is about 70 million, for example,
that arrive on international commercial aircraft annually.

First of all, you have to have information about goods or people
before they arrive at our borders, and we have done that. Congress
has enacted some legislation back in November in 2001 that gave
Customs and Border Protection advance passenger information on
everybody that is flying into the United States. So we have it
ahead of time, hours before people arrive at our ports of entry—
JFK, LAX and the like. Similarly, in the cargo area we have done
this.
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So, number one, we get advance information, get it electronically,
and then use risk management criteria as to what or who to look
at, whether you are going to ask a few more questions or whether
you are going to, in the case of cargo, set it aside and do some sort
of an inspection.

So we use targeting systems that have been developed, the auto-
mated targeting system and, through the Customs and Border Pro-
tection National Targeting Center, have developed criteria to take
a look at both goods, primarily, but also an attempt to risk-manage
for people who are entering the United States. So that has been in
place.

We are trying to do that on a number of bases, and I don’t want
to go into a lot of detail in an opening hearing, but one is using
not just tactical intelligence, but strategic intelligence about who
and what the threat is to the United States in terms of that kind
of a risk management system, and then using also anomaly anal-
ysis based upon the large amount of information that we have
about goods and cargo and trade and the way people travel to try
to exercise our authority in terms of making decisions as to what
to look at and what to scrutinize.

So, essentially, that is a broad overview of essentially an ap-
proach we have been attempting to take to more meaningfully use
our limited resources to identify particularly someone who might
pose a terrorist threat to the United States.

Senator KENNEDY. Well, I think this is enormously important
and obviously I am interested in it. We saw the criteria, for exam-
ple, you had prior to the time of the terrorists. People had Social
Security return addresses that weren’t obvious, although some of
these terrorists had phone numbers where they could call. So we
set up these criteria in terms of this and, of course, all of them
were able to circumvent it because we had the wrong criteria. So
it constantly has to be reviewed and has to be upgraded, and we
are in an entirely different situation. I am interested in this and
we might pursue it at a later time.

Just finally, Mr. Chairman, we find that many of the experienced
people that have been involved in immigration are leaving the serv-
ice in detectable numbers now and going into these other agencies.
I guess the pay and other kinds of benefits are different and so
there are a lot of people who have been experienced agents, border
personnel and others, who are leaving.

I don’t know whether you are aware of that, concerned about it,
or have thought about it at all, or have noticed much of a problem
or have any ideas about how to deal with it. I don’t know if there
is anything you need from us to try and help.

Mr. BONNER. Well, certainly, it would be a matter of concern, but
let me just say with the Border Patrol, for example, where you
were seeing under the INS literally attrition rates of 18 to 20 per-
cent just 2 years ago, the attrition rate right now as part of Cus-
toms and Border Protection—I would like to think it is a lot of good
management on my part, but for whatever reason the attrition rate
at the Border Patrol is going to annualize out at about 5.5 percent
this year. So that is a tremendous improvement over the last 2
years.
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Similarly, with respect to the inspector workforce, Senator Ken-
nedy—and I am talking about legacy customs inspectors, legacy im-
migration inspectors—the attrition rate there is running right now,
this year, at about 5.4 percent, which is pretty good. When these
immigration inspectors were with the INS, it was running last year
and the year before we began this merger at about 8 percent.

So it 1s an improvement, but obviously I am not satisfied with
those numbers because we are always hurt when we lose experi-
enced and good people, but the trend rate right now is pretty good
with respect to attrition.

Senator KENNEDY. Thank you, Mr. Chairman.

Chairman CHAMBLISS. Senator Cornyn.

Senator CORNYN. Thank you, Mr. Chairman.

I would like to ask a few questions about US VISIT and how it
interacts with the various databases that are used either through
the Terrorist Screening Center or NCIC and otherwise.

If T understood your testimony, Mr. Verdery, you indicated that
one of the principal purposes of US VISIT is to track people when
they come into the country and when they leave the country, and
then permit the immigration officials and the DHS officials to then
match those against various lists.

Is that correct?

Mr. VERDERY. Well, I wouldn’t want to oversell the exit part of
it just yet. As you know, that is going to be deployed over the next
couple of years. I can’t get into that if you want, but I wouldn’t
want to oversell what we have in place today on exit. It is at two
pilots, one airport and one seaport, and we will be deploying it
later. But on the entry side, sure, we want to check against the
watchlists and the criminal databases as people come in.

Senator CORNYN. Well, I want to ask you a little bit more about
that, but perhaps, Ms. Bucella, let me ask you this. As I under-
stand it, the number of names on the watchlist that your center
employs is relatively modest, isn’t it, compared to the number of
people, for example, in the NCIC database?

The purpose of your organization is not necessarily to check peo-
ple who are coming into the country with criminal backgrounds
and otherwise, but mainly to focus on suspected terrorists. Is that
correct?

Ms. BUCELLA. Yes. We are purely terrorism only, and suspected
terrorists. If the individual has a name and that name is checked
through the NTC and they do have the prints from US VISIT, we
are able still—with the identification of the name, if that name is
in our database, we are still able to assist even with the prints.
But, currently, at our database, while we are consolidated, we are
not fully automated yet. That will be done by the end of this cal-
endar year.

Senator CORNYN. I raise that issue because I want to make sure
that we understand the magnitude of the challenge ahead of you,
and indeed ahead of us, and I think it is even bigger than perhaps
those of us up here might imagine. Certainly, that is the case for
me.

What we are talking about, from the last testimony we had be-
fore this Committee, is we have between 300,000 and 400,000 peo-
ple under final orders of deportation that have melted into the
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landscape of this country. We simply don’t know where they are.
We have about 80,000 people who are criminal absconders, who
have been convicted of a crime, and we don’t know where they are.

So I just want to make clear just so I understand and your testi-
mony is clear, Ms. Bucella, that the scope of your center is not to
try to identify either of those groups. Is that right?

Ms. BUCELLA. Yes, sir, terrorists only.

Senator CORNYN. Mr. Verdery, ultimately is it the goal of the US
VISIT program to be able to do that, to identify those people so
that they can be deported or denied reentry into the United States
or reported to the appropriate law enforcement authorities?

Mr. VERDERY. Yes, of course. The integration of the immigration
databases will allow an inspector to know if somebody has been de-
ported or is under a deportation order. Of course, as you men-
tioned, the problem we have now is that there are a large number
of people who are in the country who are not trying to leave; they
are here. And we obviously have initiatives in place to try to reduce
that number, with a priority toward the criminal aliens, as you
mentioned, who are under deportation orders.

But, yes, the integration of the databases will make it possible
so that if somebody were to leave, having had a deportation order
and then tried to come back in, we will know about it and they
won’t be admitted entry. It happens today.

Mr. BONNER. Let me just sort of parse this out a little bit. If you
are coming internationally into the United States, we have advance
passenger information, the passport number, the name, the bio-
graphic and that sort of thing. Every one of those people are run
through NCIC. We have already arrested about 5,000 people com-
ing in through our ports of entry, our airports, because they are
wanted in the United States. So they are run through NCIC based
upon name and biographic. There is a hit; we know it before they
arrive.

Now, what US VISIT does is it gives us a biometric capability.
It gives us two things. One, it tells us if the person that was issued
the visa at the State Department is, in fact, the person who is pre-
senting himself to our inspectors at the ports of entry, because we
have matched them biometrically.

Then, secondly, there is a database, and this is the IDENT data-
base, basically, that those two inkless prints are scanned through.
When somebody presents themselves at JFK or LAX or Atlanta or
wherever it is, those are run against that database, and that data-
base does have anybody who has entered illegally and subject to a
deportation order because INS did take those two prints.

I don’t want to say it has everything in the world in it, but it
also does have the wants and warrants that the U.S. Marshal uses
in terms of people that are criminally wanted.

Senator CORNYN. Let me ask you a little bit about what you just
said because my time is limited. You make a good point that where
US VISIT has already been implemented at airports, there is a pos-
sibility to cross-check the various databases, assuming the name is
on the database, with the entry of that person into the country.

I guess what I was thinking about primarily is places where US
VISIT has not yet been implemented, but is mandated for the end
of this year, for example, at 50 of the busiest land-based ports in
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America, a number of which happen to be in my State on the
1,200-mile border between Texas and Mexico.

Is it fair to say just sort of in summary that we still have a lot
of work to do to get all these names on the databases so that then
the biometric entry and exit program can identify those people as
they are coming in and going out?

Mr. BONNER. A lot of work, yes.

Mr. VERDERY. And a lot of deployment of equipment, of course,
too.

Senator CORNYN. Well, let me just make a little bit of a plug
here, and I know, as I mentioned in my opening statement, that
we are principally concerned about the security of our Nation. That
is job number one, no doubt about it. But at the same time, we
have got to recognize that we have important economic relation-
ships with other countries.

For example, across all of the major ports in my State of Texas—
Brownsville, McAllen, Laredo and El Paso—a 1-percent decline in
border crossings costs that region $76 million in sales and about
1,500 jobs, and a decrease in gross State product of $1.2 billion.
That is a 1-percent decrease in border crossings.

I hear a lot, and I suspect Senator Feinstein and other border
State Senators hear from their constituents their concern that
while we improve our security efforts, which is a goal they share,
that we not ignore the economic impact and that somehow we find
a way to marry these two objectives together to keep a strong econ-
omy in these areas and to protect our Nation against terrorism and
those who want to do us harm.

I worry a little bit because, of course, the next deadline for imple-
mentation of the US VISIT program is December of this year. Can
you tell me—perhaps, Mr. Verdery, we will start with you—how
you are going to do that by December 31?

Mr. VERDERY. It is going to be a lot of work, but we have a very
good team in place to do it and we have set the structures in place
that make it manageable. One of those, as you know, is our deci-
sion as an initial matter to exempt border crossing cardholders
from processing in US VISIT on a routine basis, and that is the
overwhelming bulk of repeat travelers for—

Senator CORNYN. I don’t want to interrupt you, but my under-
standing is you don’t have a contractor in place yet.

Mr. VERDERY. No. The RFP is on the street. There are bidders
in place and the award is due, I believe, in about three weeks or
four.

Senator CORNYN. And that contractor is going to get it done by
the deadline of December 31?

Mr. VERDERY. Well, working with us. It is an umbrella contract
and they will be taking direction from Under Secretary Hutchinson
and the program office and CBP for specific ports. They will be able
to get in place the infrastructure, the RF technology we need, and
also the enhanced processing in secondary. We will have a US
VISIT capability in secondary for visa-holders or for others such as
BCC-holders who are referred to secondary for some reason.

Senator CORNYN. Please understand I am not being critical, but
I do think it is important for us to understand the magnitude of
what is in front of us here so we can provide you the resources that
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you need in order to be successful. But we also need to be realistic
about this and make sure it is an approach that takes into account
the entire context.

One thing I have learned in Washington, D.C., is people don’t
necessarily, just because they haven’t been there, understand what
life is like along our border between Mexico and the United States,
where people cross back and forth on a daily basis; they have fam-
ily members on both sides of the border. And there is an enormous
amount of economic benefit on both sides of the border from being
able to go back and forth relatively easily, and we are talking about
legal travel back and forth, not terrorists. So I just want to make
sure we understand the challenge that lies ahead.

Thank you, Mr. Chairman.

Chairman CHAMBLISS. Thank you.

Senator Feinstein.

Senator FEINSTEIN. Thanks very much, Mr. Chairman.

Senator Cornyn is much newer to the Senate than I am, and he
was very nice, Mr. Bonner. I am not sure I am going to be as nice
on the integration of the IDENT and the IAFIS system. Let me
quote from the Inspector General report of March, this past month.
“The integration of the IDENT and IAFIS automatic fingerprint
systems continues to proceed slowly. Since our last report, the inte-
gration project has fallen another year behind schedule and will be
delayed further because of JMD’s lack of planning for the INS’
transfer to the Department of Homeland Security. The slow
progress is even more troublesome because the interim enhance-
ments to IDENT resulted in the positive identification of approxi-
mately 4,820 apprehended individual aliens with those of suspects
wanted for criminal offenses.”

It goes on to say that this is a significant risk to public safety
and national security, and I agree a hundred percent. If I could
ever put any heat on you, I would put heat on you to get this pro-
gram done. The IG doesn’t even think it will be operational by
2007, and this I find unacceptable. I mean, we have been at this
thing year after year after year.

Mr. Bonner, I greatly respect you. Show some real oomph.

Mr. BONNER. Senator Feinstein, let me say I have been at it in
terms of this immigration issue because of the reorganization for
13 months. But I will say this, and I will correct this if I am wrong,
but if the IG is saying it is taking several years to do an integrated
IDENT and IAFIS system, he must be talking about making it
available to State and local law enforcement or something.

Senator FEINSTEIN. Have you not seen the report?

Ms. BONNER. I have seen the report, and I am telling you, Sen-
ator Feinstein, that with respect to the Border Patrol, I have told
you that we have identified funding. We have a system,; it is an in-
tegrated IAFIS-IDENT system. We have already put it in place in
some Border Patrol stations, but every Border Patrol station—

Senator FEINSTEIN. Okay, so a Batras or a Resendez case can
never happen again. Is that what you are telling me?

Mr. BONNER. I would like to say they would never happen again,
but it is true that with an IDENT-IAFIS system, it is much, much
less likely that it could happen again, I mean short of Border Pa-



23

trol agents not following procedures or something like that. The
system will be there within 7 or 8 months.

By the way, part of this requires the Appropriations subcommit-
tees of the Congress to approve the spending plan for US VISIT,
which I hope they will do. Within 7 months of that, I am telling
you I will have the integrated IAFIS-IDENT system at all 150,
more or less, Border Patrol stations that do processing.

Now, that will, I think, take us a very, very long way to making
sure something like the Batras case, which did not occur on my
watch, by the way—this was in 2002, absolutely deplorable, and so
was the Resendez case back in 1999.

Senator FEINSTEIN. If people don’t know, these are major mur-
derers. If you read it, it just chills you how this thing got botched
up.

Mr. BONNER. Batras raped two nuns and murdered one of them.
So we have got to do everything we possibly can to see that that
cannot happen and that it does not happen. And we are, I will as-
sure you, moving forward aggressively to get this integrated
TAFIS-IDENT system to every Border Patrol station in this coun-
try. And subject to getting the spending plan approved, which I
hope would be done, I think we will get it done within 7 months.

Senator FEINSTEIN. Can you give us a date which I can write
down?

Mr. BONNER. Within 7 months of that, and I would hope that
that will be done certainly this month that that spending plan will
be approved.

Senator FEINSTEIN. Within 7 months of when?

Mr. BONNER. Within 7 months of the approval of the spending
plan for the US VISIT program that sets aside $1.8 million to de-
ploy the integrated IDENT-IAFIS system for the Border Patrol. I
have got a roll-out plan for it within 7 months to have it in place.

Senator FEINSTEIN. As they say, you are on the record.

Mr. BONNER. I am on the record on that, and I will be back here
explaining it if it isn’t done, but I want our people to know.

Senator FEINSTEIN. All right, that is good and I appreciate it.
You gave me an answer and I appreciate that. Thank you.

I wanted to mention the visa waiver program. It is my view that
this is our soft underbelly. The visa waiver program has been used
by terrorists and it will again be used by terrorists. I just looked
at the numbers in 2002; they are way down. It is 13,230,000 in
2002. I remember before 9/11, we were talking about upwards in
the 20 millions of people that came in under a visa waiver pro-
gram.

So I don’t accept that we can’t get the fraud-proof passports in
place. The other nations may not want to do it. My view is then
they should go through the regular passport, you know, through all
that has to be done. There are 28 countries involved in this now,
and 13 million people in 2002. It is low, comparably, to what it was
in the 1990’s and in 2000. I have a hard time seeing why we can’t
get it done. I mean, if somebody wants to drop out of the program,
they should drop out of the program.

Mr. BONNER. I am going to refer that to Assistant Secretary
Verdery, if you don’t mind, Senator.
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Mr. VERDERY. Senator, as I mentioned earlier, we believe that
the overwhelming majority of countries cannot and will not meet
the deadline for reasons largely out of their control.

Senator FEINSTEIN. What would that be?

Mr. VERDERY. The technical standards that would cover what the
biometric passports look like are not sufficiently in place. They
were just issued by ICAO earlier this year and are not sufficiently
detailed to allow people to have the lag time to get the chips in
place, to have the programs in place to meet the deadline. We
gouldn’t meet the deadline ourselves if it applied to us, which it

oesn’t.

Moreover, if we force people to rapidly try to meet the deadline,
we are going to get inferior technology that is going to be much
more difficult for us to make useful at the ports of entry.

Senator FEINSTEIN. Refresh my memory. When did we do this,
and didn’t we have it staged? I am trying to remember.

Mr. VERDERY. There were two deadlines maybe which you are re-
membering. There was a deadline for a machine-readable passport.

Senator FEINSTEIN. That is right.

Mr. VERDERY. Last October was that deadline. The countries
couldn’t meet that either, and that provision had a waiver in it
which Secretary Powell exercised, a 1-year waiver, which will now
coincide with October 26 of this year. We understand that the
countries will meet that deadline. That does not cover the biometric
part of the passport, though, and they will not meet it, with very
few exceptions.

If they don’t and we have to begin issuing visas, as one example,
right now in Japan we issue about 100,000 visas. We have the per-
sonnel over there to do 100,000. We would have to do 1.5 million,
and it is just not possible to ramp up our resources in those coun-
tries to do that kind of workload.

In addition, we believe lots of those travelers will decide not to
come to the United States. They will say I don’t want to pay the
money, I don’t want to have to wait for an interview, I don’t want
to wait in line; I will go to some other country that doesn’t require
a visa. So it is a difficult problem for sure.

Senator FEINSTEIN. But, respectfully, you are not the chamber of
commerce. I know you know that, but I think one of the reasons
that Mr. Bonner is so good is that the border has long wanted a
law enforcement person, not a trade expediter. We get into this all
the time, and if 9/11 didn’t teach us that security has to come be-
fore everything else, I don’t know what will. That is why it is really
depressing to hear that

Mr. VERDERY. We actually have a briefing scheduled tomorrow
for the bipartisan staff on this issue on our mitigation plan for this
issue, which I think you would find interesting. So perhaps we
could double back with you after that.

Senator FEINSTEIN. Yes. I think you ought to brief the Senators
because I think this is a huge vulnerability.

Mr. VERDERY. We, of course, would be willing to do that.

Senator FEINSTEIN. And it is going to be taken hold of by some-
body who is going to do something terrible with it.

Now, let me ask you about another problem. When I last looked
at through flights—and I can’t remember whether it was 2001 or
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2002—there were two 2,000 people who had absconded from
through flights; in other words, when passengers are isolated,
planes are refueling and moving through the United States.

Do you have a figure for 2003 of the number?

Mr. BONNER. I don’t know that I have the number, but I can tell
you we canceled the TWOV program, the transit without visa pro-
gram. I know that there is some discussion as to whether and in
what circumstances it should be reinstated.

Senator FEINSTEIN. So that is out now?

Mr. BONNER. It has been out now since—wasn’t it August of last
year? We considered it to be a security threat. This is through the
Department of Homeland Security and the Secretary. So we termi-
nated the program, and that was a program where people landed
and there wasn’t adequate security. They were moving not to the
U.S., but from some country, landing in the U.S. and then flying
out from the U.S. to another country.

Now, we are looking at it, I know, to see whether, with signifi-
cantly higher security, it could be reinstated in some way or an-
other. I don’t believe a decision has been made on that subject.

Senator FEINSTEIN. Don’t you think we are doing pretty well
without it?

Mr. BONNER. Well, we have done okay without it so far, but the
question is—well, I think there is a question as to whether or not
for certain kinds of flights—you know, I am thinking of the flight
that comes up from Brazil to Japan that comes through LAX and
that sort of thing. If you had enough security controls, you might
be able to reinstate it. I am not going to state one way or the other
what my view is because I don’t think the Department has decided
where we are going to go on that.

Senator FEINSTEIN. Mr. Chairman, I see the red light. Will you
allow me one more question?

Chairman CHAMBLISS. Sure.

Senator FEINSTEIN. A USA Today article—“catch and release” is
the program. Eighty-six percent of notices to appear do not appear.
In 2003, Border Patrol agents caught 905,000 people on the south-
ern border.

What percent were given a notice to appear and what percent did
not appear?

Mr. BONNER. First of all, if you take that 900,000 more or less,
Senator, about 40,000-some of those were non-Mexicans. It is a
term of art, but I will use it because the Border Patrol uses it. It
is “other than Mexican,” OTMs. So it is really that population that
is subject to—well, I am not sure I want to use the “catch and re-
lease” policy, but what is happening with respect—

Senator FEINSTEIN. I think that is a mistake. I mean, why
shouldn’t everybody be treated the same?

Mr. BONNER. Senator, in an ideal world all of them would be de-
tained and then they would be removed back to their home coun-
tries. As I understand it, the detention part of this issue is being
handled not by Customs and Border Protection, but by ICE. And
we are looking at, through the Department and through the Border
and Transportation Security Directorate, trying to find the funding
to permit us, the Border Patrol, to detain a hundred percent.
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That is the way it should be, and we are trying to identify fund-
ing to permit us to do that so that they can be detained and then
removed. But right now, about a third of the other-than-Mexicans
are apprehended by the Border Patrol and because there isn’t fund-
ing to detain them on the detention end of this, they are being
given notices to appear. By the way, these are also sometimes
called notices to disappear because very few illegal aliens that are
apprehended respond to them.

But I can tell you this: We are working on this issue very hard
with the Department and through the Border and Transportation
Security Directorate to identify money so that we can terminate
this practice so that all “other than Mexicans” are detained and re-
moved from the United States, because it is, in my judgment, invi-
tational, where you have notices to appear.

Throughout Central America and Brazil and other areas of the
world, they know that we are doing this and it simply invites more
illegal aliens, which increases the problem of border control for the
Border Patrol. So we are looking at it and I think we are going to
hopefully make some progress.

Senator FEINSTEIN. I also think that from the point of view of na-
tional security, the non-Mexicans offer more of a threat to our
country. Yet, they have the lax rule of a notice to appear, and if
this 86-percent figure in USA Today is correct, you are right; most
don’t bother, so they disappear. So that is a whole other area where
people are coming in.

Mr. VERDERY. Senator, if I could just add, as the Commissioner
mentioned, the responsibility for the detention and removal falls
within ICE, not within CBP. There are significant requests for new
resources for ICE for detention and removal. We are also working
on some innovative programs to try to find alternatives to deten-
tﬁ)nltl?at will have security alternative monitoring techniques and
the like.

Perhaps most crucially, we are working with the government of
Mexico on an interior repatriation strategy so that the Mexicans
that are picked up can be transported back to the part of Mexico
from which they came, as opposed to being just dumped across the
border and are able to come back the next day or the next hour.

Senator FEINSTEIN. Are you telling me that the wristband rumor
is correct?

Mr. VERDERY. It is a little more stringent than a wristband, trust
me. Electronic monitoring that many States use is an idea. It is,
in our view, better than the run letter, as the Commissioner men-
tioned. But, again, this interior repatriation is absolutely critical so
that we break the cycle of people returning time and time again.

We are close to an agreement with the government of Mexico. We
are working with them. A member of my staff was down there with
a team just this past week to try to negotiate the final touches on
an agreement that Secretary Ridge and Secretary Creel agreed to,
in {)rinciple, during their recent trip to Mexico. It is absolutely cru-
cial.

On the TWOV, I would be happy to brief you about where that
proggam stands, the transit without visa program, and where that
stands.

Senator FEINSTEIN. You are good on acronyms.
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Mr. VERDERY. It is a job hazard.

Senator FEINSTEIN. Thank you. I appreciate it. Thanks, Mr.
Chairman.

Chairman CHAMBLISS. I hope you all can understand the level of
frustration that we all share with Senator Feinstein here. We may
have to extend these deadlines. From a practical standpoint, they
are not going to be complied with, and I think that message has
gotten through. But by the same token, these deadlines were either
asked for by the administration or certainly put in place with the
concurrence of the administration.

If there are real reasons why we should do it, then obviously we
are going to have to do it. The passports, I think, are a good exam-
ple why, but some of these other deadlines I really do question the
extension on. So we will look forward to continuing the dialogue,
but I hope you will carry the message back that there is a high
level of frustration on the Hill relative to these extensions.

Senator Sessions.

Senator SESSIONS. Thank you, Mr. Chairman. I certainly agree
with that, and I thank Senator Feinstein for her knowledgeable
presentation of many of the issues that are out here.

Mr. Bonner, it is good to see you. We had an opportunity to serve
together as United States Attorneys. Mr. Verdery, your boss was
also in that group and was here not long ago.

Let me just say fundamentally that I have no confidence—and 1
hate to say this—I have no confidence that there is a serious com-
mitment by this Congress or this administration to get our immi-
gration system straight. The American people simply want that.
They are not for dramatically reducing the number of people that
come into America. They believe America is a nation of immigrants
just like I do, but they expect our Government to be able to enforce
the law and they still haven’t understood how pathetic the situa-
tion is.

When you have 900,000 arrests and 86 percent released that ab-
scond, it is just a mockery of law. I mean, surely you know this.
So what I am saying is I am not supportive of plans to deal with
the failure. I believe it is time for us to confront our failed system.

I would expect, Mr. Verdery, that if you don’t have the money to
do what needs to be done, you would be here demanding the money
and asking why not and blaming this Congress if you can’t get the
job done, with a clear presentation of how, if you had a certain
amount of money, you could change this failed system. So that is
frustrating.

Now, Mr. Verdery, I asked your predecessor who was here before,
Mr. Hutchinson, about document fraud. Mr. Bonner was a United
States Attorney. I have prosecuted document fraud cases. We are
told that one of the reasons we can’t do anything about immigra-
tion is because everybody has illegal documents. So my question to
you is how many cases have been prosecuted in the last year for
document fraud.

Mr. VERDERY. I don’t have the numbers in front of me here
today. I can tell you from seeing our operations reports everyday,
almost every single day our Immigration and Customs Enforcement
agents are taking cases on illegal documents, whether they are
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fake passports, fake immigration documents, fake visas and the
like.

I would have to get back to you on the specifics, but as you know
from the conversations with Under Secretary Hutchinson, this
issue of document fraud and document integrity is a huge priority
for him and for our directorate, and that has filtered down to Cus-
toms and Border Protection and Immigration and Customs En-
forcement. His inspectors are out there everyday seizing these doc-
uments as they come in, but clearly there is work to be done. That
is one of the beauties, again, of the VISIT program is it can see
through these phony documents.

Senator SESSIONS. Well, my question is, to which we don’t have
the answer—somehow we have just been told it is going to be May.
So I can call the Department of Justice, because they have an an-
nual report of convictions in various categories. So I suspect I can
get it from the Department of Justice if your agency doesn’t know.

A person with a false document, Mr. Verdery, represents one of
many. In other words, if he has a false document, then somebody
has probably made many, and what you should do is investigate
the matter and find out who is making them and prosecute that
person. If that is done systematically and with attention and ag-
gressiveness, you can begin to make a dent in that.

Mr. Bonner, do you find that Assistant U.S. Attorneys are pros-
ecuting aggressively document cases that you bring to them?

Mr. BONNER. Every case where somebody presents to Customs
and Border Protection, because all the immigration inspectors on
the front line are part of CBP, a false or fraudulent document,
whether that is a false or phony passport, counterfeit visa or other
fraudulent document, each and every one of those cases are pre-
sented to a U.S. Attorney’s office for prosecution.

No, I am not satisfied because I know from cases that I have
been looking at that very frequently we do not get criminal pros-
ecution through the Justice Department and the U.S. Attorneys’ of-
fice, and we ought to.

Senator SESSIONS. I am sure they get a little jaded, and it is not
as exciting as prosecuting some public corruption case that is on
the TV news every night. But I think you have a right to insist
that the Department of Justice prosecute your cases, and I think
you need to be making those cases and taking them to them. And
if they are not getting prosecuted, I would like to know.

Mr. VERDERY. Senator, we can get you the statistics. You don’t
have to go to Justice. We can get them for you. I can get them to-
MOTrrow.

Senator SESSIONS. I have been asking for them a month ago, and
now I am told you can get them in May. I mean, you should be able
to get them in two hours.

Mr. VERDERY. We will do better than that.

Senator SESSIONS. You know, you have the situation with em-
ployers, and I had the numbers here. I believe that the President’s
budget request includes an increase of $23 million for worksite en-
forcement. It would more than double the number of worksite en-
forcement investigations, I am told.
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I don’t know what I did with my numbers here, but as I recall,
last year there were 13 cases. Is that about right to you? How
many cases did you do last year on worksite enforcement?

Mr. VERDERY. Thirteen does not sound right to me. I know alone
on Operation Tarmac, which was the investigation about illegal
workers on airport sites, there were over 1,000 people arrested and
convicted in that initiative alone.

Senator SESSIONS. What kind of prosecution was that, or enforce-
ment action was that?

Mr. VERDERY. These were people who were illegally working at
airport facilities and were either deported or incarcerated, depend-
ing on their particular record.

Senator SESSIONS. All right. Well, this is what I have been told
with regard to employer sanctions. We heard about Wal-Mart, and
you deserve credit for stepping up on that. I am not surprised at
the hive that exists to defend this illegality in immigration that at-
tacks you for it, but you are doing the right thing in pursuing those
issues.

In 2002, notices of intent to fine were sent to only 42 employers,
and only 66 employers actually paid fines in 2002. Some of those
were notices obviously issued the year before. In 2003, the number
of fines to employers dropped to 21, and the unconfirmed number
of notices of intent to fine I have been given is a mere 13. So that
is there. So with $23 million as an increase, we ought to be able
to get more than 13 notices sent out, shouldn’t we?

Mr. VERDERY. I agree, and I would not sit here today and argue
that over the last, say, half dozen years that workplace enforce-
ment of immigration laws has been what it should be. Most of that
obviously pre-dates our Department, but I think you are seeing an
increased willingness to enforce the laws. There is no hesitation
here to do that, especially if the Congress were to pass a temporary
worker program. Effective enforcement has to come with that. Oth-
erwise, there is no incentive for people to use it. So we need to en-
force the existing laws and we need to enforce the laws that you
might pass.

Senator SESSIONS. Well, you have said that well. My experience
as a prosecutor has been that if you don’t prosecute investigators’
cases, they become demoralized. If the guys out there on the border
arrest 900,000 people and 86 percent of them don’t show up for a
hearing, they wonder what they are doing. It is a cycle that breeds
on itself.

Mr. BONNER. Senator Sessions, could I just make a comment?

Senator SESSIONS. Yes, sir, Mr. Bonner.

Mr. BONNER. First of all, the INS, which no longer exists, crimi-
nal investigators are part of ICE. So they have that interior immi-
gration enforcement function, including workplace enforcement.
But let us not repeat the mistake of the Immigration Reform and
Control Act of 1986. I think the President has a good proposal here.

You and I know that the employer sanctions of that law were wa-
tered down to almost nothing, where you had to have two adminis-
trative warnings for knowingly hiring illegals, and only the third
one could result in a criminal prosecution and that was a mis-
demeanor. So we are going to have some sort of a more serious
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mechanism for—at least I think we ought to be considering a more
serious mechanism than that.

Of course, the document fraud, and you have been referring to
that—in terms of being able to present to the employer two docu-
ments, which can be bought on the streets of Los Angeles for
under—counterfeit, fraudulent drivers’ licenses and Social Security
cards, which is all you need to prove that you can be legally em-
ployed in the United States, can be bought for under $50 on the
streets of Los Angeles, and probably on the streets of Mobile for all
I know.

Anyway, that is one of the things that we certainly are going to
have to look at and make sure that we have got some meaningful
sanctions here, if we are going to have a good temporary worker
program, as the President is proposing, that has some real enforce-
ment parts to it. That is what the President wants. I mean, he
wants something that does have a strong enforcement component,
and one that will assure us that at the end of the day we are going
to be able to better control and secure our borders against crimi-
nals and potential terrorists.

Senator SESSIONS. Well, Mr. Bonner, you are saying that well
and all of that is true, but I think we have been so overwhelmed
so long that we have just gotten kind of stunned and nobody is
really looking at the overall picture and saying unless we do “x”
number of things, maybe ten different things—if we do those ten
things, though, like you said, I think all of a sudden numbers
change. If it is effective at the border, maybe you don’t have to
make 900,000 arrests. And if they removed from the country
promptly and effectively, maybe they don’t come back as often. So
there are a lot of things that can be done.

Briefly, Mr. Bonner, do you know what percentage of documents
that get presented are fraudulent? Do you have any numbers on
that?

Mr. BONNER. Do you mean of the percentage of overall docu-
ments that we are presented with?

Senator SESSIONS. Yes.

Mr. BONNER. That would be infinitesimally small, but I think the
total number would be—you know, it is not insignificant and I will
get it for you. I don’t have it at my fingertips, but we will get it
to you in the next day or two.

Senator SESSIONS. This will be the last question.

On the NCIC, Ms. Bucella, John Muhammad was potentially
identified in Alabama, the sniper here. The way local law enforce-
ment operates is that they are tied directly to the National Crime
Information Center. They utilize that on a daily basis. To me, it is
absolutely critical that every individual who has any connection to
violence or terrorism be immediately put in the NCIC.

In addition to that, every absconder, in my view, who has been
ordered by a court to appear in court and absconds should imme-
diately be put in there. We know that we are not close to putting
the absconders in there. Therefore, if somebody absconds in El
Paso, Texas, and comes to Alabama and he is picked up for bur-
glary or speeding, the local police will not get a hit when they ac-
cess the NCIC.
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I guess my question to you first is what is the status of being
able to enter into the NCIC promptly anyone that may have vio-
%ated?immigration laws and has any connection to terrorism or vio-
ence?

Ms. BUCELLA. Senator, I can’t speak to NCIC as to all the other
categories that are entered in there because the Terrorist Screen-
ing Center is only concerned with known or suspected terrorists.
What I can tell you is there have been a number of names that
have been entered into the NCIC, so that the State or local law en-
forcement officer puts the name in, and it could be someone that
they pulled over for a traffic violation.

Now, they actually have immediate, ready access. The NCIC
comes back and identifies that they are to call our Terrorist
Screening Center, and for the very first time the local law enforce-
ment officer actually responds to the person that they have pulled
over. If they have actually pulled over a known or suspected ter-
rorist, there is immediate action from the joint terrorism task force
that reaches out to the State or local law enforcement officer. This
has been happening since we opened up our center on December
1, and we are really working hard with the State and locals to get
the message out there to run everybody through the NCIC.

Senator SESSIONS. Well, I think that is just a critical component
of modern law enforcement. If a person is released on bail and they
skip for one joint of marijuana, it goes into NCIC. If there are
stopped somewhere else in the United States, there is a hit and
that person is detained.

Again, my question is are you certain right now that the system
is working with regard to those who may have connections to vio-
lence or terrorism? Are those getting in the system promptly?

Ms. BUCELLA. I cannot speak to anything other than terrorism.
Our only function at the Terrorist Screening Center is to put
names of known or suspected terrorists into the NCIC. As to all
those other crimes, that would be a question better directed to the
FBI.

Senator SESSIONS. Thank you. Thank you, Mr. Chairman.

Mr. VERDERY. Mr. Chairman, if I could, I actually have an an-
swer to the question about document fraud. In fiscal year 2003, 105
defendants prosecuted, 83 convicted by ICE.

Senator SESSIONS. I would say that is a very, very low number,
in my opinion. If you prosecuted at the level of several thousand
a year, you could break the back of that system. At 100 a year, that
is not touching it. That is just my best judgment.

And it wouldn’t be impossible. Those cases are not that hard to
prosecute for the prosecutor. They may be a little hard to inves-
tigate, but not that hard to prosecute. If the Attorney General tells
his U.S. Attorneys he expects them to prosecute those cases and
you bring those cases to them without any new money, you could
easily have 1,000, 2,000 prosecutions, in my view. Most people will
plead guilty before going to trial on a case like that.

Thank you.

Chairman CHAMBLISS. I want to thank you all for the great job
you all are doing. Getting our arms around this immigration issue
is a huge, huge problem. It appears to me just from what we have
said today and what came out of our previous hearing that our con-
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centration has been in the area of trying to make sure that from
a terrorist threat perspective we have committed the resources and
concentrated on doing a pretty good job, at least at this point in
time, in getting that system up.

I am pretty encouraged by what you said, Ms. Bucella. And the
numbers, Mr. Bonner and Mr. Verdery, that you have to deal with
are obviously far greater. We are going to move toward implemen-
tation of some sort of H-2A reform, would be guess, hopefully be-
tween now and the end of the year as the first step in the immigra-
tion reform process.

A number of us have bills out there, but we can’t think about
that kind of reform without having confidence that our borders are
going to be secure, because if we make reforms and we continue to
have the flood of illegal immigrants coming in, whether it is for ag-
ricultural purposes or other purposes, it is not going to work. So
I hope that we are giving you the resources that you need to do
the job. If we are not, Senator Sessions is right; you all need to be
up here telling us you need the resources.

Ms. Bucella, one other comment I would make on your end is
that while this information is plugged into the system and we have
the names, and I guess any other number of aliases that these
folks have used over the years, we have got to move toward some
sort of recognition of really who these people are before they hit our
borders.

Again, if it is resources, we have got to commit the resources.
Congress has got to make a commitment. If this immigration is
going to work and if stopping the terrorists before they get here is
going to work, we have got to commit the resources to it, and I
think this Committee is prepared to make recommendations along
that line.

I commend you on the work you are doing and I just ask you to
move ahead with even greater speed than what you have moved
thus far. As we move toward the issue of these deadlines, we have
got to be kept informed of exactly what is going on out there with
respect to your agencies, so I would ask you to do that.

With that, we thank you for being here today and we are going
to move to our second panel.

Our next panel is Mr. Daniel Griswold, Associate Director for
Trade Policy Studies at the Cato Institute here in Washington,
D.C.

Mr. Griswold, welcome. We are glad to have you.

Ms. MARGARET D. Stock is an assistant professor at the United
States Military Academy, in West Point, New York.

Ms. Stock, thank you very much for being here.

We have your written statements, and again we would ask that
you summarize those statements and we look forward to hearing
from you.

Mr. Griswold.
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STATEMENT OF DANIEL GRISWOLD, ASSOCIATE DIRECTOR
FOR TRADE POLICY STUDIES, CATO INSTITUTE, WASH-
INGTON, D.C.

Mr. GRISWOLD. Thank you, Chairman Chambliss and members of
the Subcommittee, for allowing the Cato Institute to testify on the
pressing issue of border security and immigration reform.

Since the terrorist attacks of September 11, 2001, Congress and
the administration and this Subcommittee have labored to balance
the need to secure our borders with our need to remain a free soci-
ety open to the world. Long-time opponents of immigration seized
on the attacks to argue against legalization of Mexican migration
and in favor of drastic cuts in existing levels of legal immigration.

But any connection between terrorism and illegal immigration
from Mexico is tenuous. None of the 19 hijackers entered the coun-
try illegally or as immigrants. They all arrived in the United States
with valid temporary non-immigrant visas. None of them arrived
via Mexico. None of them were Mexican. Sealing our southwestern
border with a three-tiered, 2,000-mile wall, patrolled by a division
of U.S. troops, would not have kept a single one of those terrorists
out of the United States.

The problem, Mr. Chairman, is not too many immigrants, but in-
sufficient control over who enters the country. Immigrants who
come to the United States to work and settle are but a small subset
of the tens of millions of foreign-born people who enter the United
States every year. In fact, on a typical day, as you know, more than
1 million people enter the United States legally by air, land and
sea, through more than 300 ports of entry. In a typical year, more
than 30 million individual foreign nationals enter the United
States as tourists, business travelers, students, diplomats and tem-
porary workers.

Now, of those, about 1.3 million will eventually settle here as
permanent immigrant residents, some of them illegally. In other
words, less than 5 percent of the foreigners who enter the United
States each year intend to emigrate in any sense of the word. We
could reduce immigration to zero and still not be safe from terror-
ists who might enter on temporary non-immigrant visas.

Our focus, one might say our obsession in recent years with sti-
fling the migration of Mexicans across our southwest border has
not served our National security interests. It has diverted resources
and attention away from efforts to identify and keep out people
who truly mean to do us harm.

While we were guarding the back door in 2001 to make sure no
Mexican immigrants entered our country illegally to work, we were
neglecting the far larger barn door of temporary non-immigrant
visas, through which all the September 11th hijackers entered.

Most members of Congress understand that willing workers from
Mexico are not a threat to America’s national security. In May
2002, Congress overwhelmingly approved and the President signed
the Enhanced Border Security and Visa Entry Reform Act. We
don’t get to say this very often at Cato, but that was a good piece
of legislation. The law was aimed at the right target: keeping ter-
rorists out of the United States.

It mandates the timely sharing of intelligence with the State De-
partment and border control agencies, and use of machine-readable
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and tamper-resistant entry documents, among other common-sense
reform. Notably absent from the bill were any provisions rolling
back levels of legal immigration or bolstering efforts to curb illegal
migration from Mexico.

Indeed, legalizing and regularizing the movement of workers
across the U.S.-Mexican border would enhance our National secu-
rity by bringing much of the underground labor market into the
open, encouraging newly-documented workers to fully cooperate
with law enforcement officials and freeing resources for border se-
curity and the war on terrorism.

Real immigration reform would drain a large part of the under-
ground swamp of smuggling and document fraud that facilitates il-
legal immigration. It would reduce the demand for fraudulent docu-
ments, which in turn would reduce the supply available for terror-
ists trying to operate surreptitiously inside the United States. It
would eliminate most of the human smuggling operations, I be-
lieve, overnight. The vast majority of Mexican workers who enter
the United States have no criminal records or intentions. They
would obviously prefer to enter the country in a safe, orderly, legal
way through the standard ports of entry rather than putting their
lives in the hands of unscrupulous smugglers.

Just as importantly, legalization would encourage millions of cur-
rently undocumented workers to make themselves known to au-
thorities by registering with the Government, reducing cover for
terrorists who manage to enter the country and overstay their
visas. Workers with legal documents would be more inclined to co-
operate with law enforcement because they wouldn’t fear deporta-
tion.

Immigration reform would free up enforcement and border con-
trol resources to focus on protecting the American homeland from
terrorist attack. Our Department of Homeland Security, which I
believe has a hiring freeze on right now, should concentrate its lim-
ited resources and personnel on tracking and hunting down terror-
ists instead of raiding chicken processing plants and busting jani-
tors at discount stores.

Congress should respond to the leadership shown by President
Bush and reform our dysfunctional immigration system. Immigra-
tion reform would help our economy grow, it would reduce illegal
immigration and it would enhance the Federal Government’s abil-
ity to wage war on terrorism.

Thank you, Mr. Chairman, and I look forward to your questions.

[The prepared statement of Mr. Griswold appears as a submis-
sion for the record.]

Chairman CHAMBLISS. Thank you.

Professor Stock.

STATEMENT OF MARGARET D. STOCK, ASSISTANT PROFESSOR
OF LAW, U.S. MILITARY ACADEMY, WEST POINT, NEW YORK,
ON BEHALF OF THE AMERICAN IMMIGRATION LAWYERS AS-
SOCIATION

Ms. Stock. Thank you, Mr. Chairman. I am honored to be here
in two capacities. First, I am a member of the American Immigra-
tion Lawyers Association and I have been practicing in the field of
immigration law as an attorney for more than 10 years. I am also
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here as an expert in the area of constitutional, military, national
security and comparative law, areas in which I teach.

I am an assistant professor in the Department of Law at the
United States Military Academy, at West Point, New York, and I
am also a lieutenant colonel in the Military Police Corps, in the
United States Army Reserve. But I need to emphasize that the
statements, opinions and views I am expressing today are my own
opinions and not the opinions of the United States Military Acad-
emy, the Department of the Army or the Department of Defense.

With that said, you have my written testimony and I only want
to make three key points which are summarized as follows.

First, we secure our borders best by enhancing our intelligence
capacity, and national security is most effectively enhanced by im-
proving the mechanisms for identifying actual terrorists, not by im-
plementing harsher immigration laws that blindly label all for-
eigners are potential terrorists. In fact, that can hurt our intel-
ligence collection capability if it causes people in immigrant com-
munities to be unwilling to come forward and provide us with the
information that we need in order to locate the real terrorists.

Any policies and practices that fail to distinguish between terror-
ists and legitimate foreign visitors or foreign travelers are ineffec-
tive security tools that waste our valuable resources, damage the
U.S. economy and alienate those groups that we need to cooperate
with in the war on terrorism. They also promote a false sense of
security by promoting the illusion that we are reducing the threat
of terrorism when, in fact, in many cases we are not actually doing
that.

Part of security is economic security. We need to stop thinking
about security as simply a matter of keeping people out of the
country and also think about the fact that security has other di-
mensions. We can’t fight a global war on terrorism with an econ-
omy that has been hampered by the fact that we can’t get busi-
nesses in the country. If American workers are out of jobs because
the Japanese investors can’t come into the country, for example,
that is going to hurt our security. We need to think broadly about
security and not limit that concept.

Reforming our immigration laws is critical if we do it in a way
that will help us identify those who want to hurt us and distin-
guish them from those that are no national security threat to us
and are already here, already residing here, paying taxes, part of
our family networks, even in some cases part of our military.

Second, we need to make our borders our last line of defense, not
our first line of defense. The physical borders of the United States
should be our last line of defense because terrorism does not spring
up at our borders. We need to reconceptualize how we think about
our borders because in the modern world they really start overseas
and they start at our consulates overseas.

When people refer to our borders, they usually think of the geo-
graphic boundaries between us and Canada and Mexico. But to en-
hance our security, that has to be the last place, not the first place
that we look to defend against terrorism. So we have to pursue ini-
tiatives such as the North American Perimeter Safety Zone, in-
crease the use of pre-clearance procedures, pre-inspection programs
overseas, and provide U.S. officials the opportunity to check people
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before they even get on a plane and come to America, before they
even try to approach the border.

Third, comprehensive immigration reform is an essential compo-
nent of any effort to enhance our National security. Right now, our
current immigration system, as other people have said, is dysfunc-
tional. I agree with that entirely. We currently allocate massive re-
sources in a futile attempt to enhance a system and enforce a sys-
tem that does not work.

Our enforcement efforts could be far more effective if our laws
made sense. We have laws that simply do not make sense, and I
think that is best exemplified by the quote from Karen Croshare
in 2001, an INS spokesperson, who said that immigration law is a
nillystery and a mastery of obfuscation. I think she was right about
that.

A new break-the-mold guest worker program is an essential com-
ponent to sensible reform that would help enhance our security and
secure our borders because it would legalize the flow of people that
is happening anyway. It is insufficient by itself, however. We also
need to offer to those who are residing here, working here, paying
taxes and otherwise contributing—some of them have sons and
daughters in the military, for example—the opportunity to earn
their permanent legal status. We need to recognize that blood is
thicker than borders. We need to deal squarely with the issue of
family reunification and the backlogs in the family program so that
families are not separated 20 years or more, sometimes, by our dys-
functional laws.

I want to put in a small plug, in closing, for the DREAm Act.
Just from my personal experience in the military, I know that we
have thousands of young people living in America today who came
to the United States when they were very small who would like to
serve in the military, but they can’t because they can’t get legal pa-
pers.

They speak English and are in great physical condition. They
have graduated from our high schools, and yet they cannot serve
in the military unless they somehow get in by using fake docu-
ments. We should pass a law like the DREAM Act to allow some
of those people not only the opportunity to work at janitors at Wal-
Mart and things like that, but also the opportunity to volunteer to
serve this great country.

In closing, I would say our Nation has no choice but to move
ahead with comprehensive immigration reform. We need to think
that immigration reform is national security reform, but we need
to think about it in a new and creative way if we are going to en-
hance our security at the border, and we need to do this imme-
diately. We can’t wait.

Thank you.

[The prepared statement of Ms. Stock appears as a submission
for the record.]

Chairman CHAMBLISS. Well, I thank both of you for those com-
ments. I will have to say I agree with most everything that both
of you said.

Professor Stock, I really have been supportive of the President’s
approach to this because he is the first President we have had who
has been willing to say, hey, look, we have got a problem and we
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had better face it now. You highlight a real reason why the leader-
ship in this country needs to face this problem, and that is these
kids coming along.

They didn’t ask for this. They came with their parents who may
have come here illegally, and obviously did come here illegally. Yet,
they are having to pay really a higher price than what their par-
ents have had to pay. We need to think about the overall issue and
those young people who are qualified to be educated, qualified to
go into the armed forces, qualified to go into the workforce. Yet,
they are going to have this handicap hanging over their head.

I don’t pretend to have all of the answers to the question, and
I have talked with the President any number of times about this
and he doesn’t have all of the answers. But the fact of the matter
is I applaud him for being willing to face this.

I want to make sure that the next generation—and I have got
children and grandchildren—don’t have to look at this 30 years
from now. If we don’t look at it today, then the problem is only
going to get more complicated. I don’t know that it can get any
worse, but it is certainly going to get more complicated by the num-
ber of people. So both of you are right in your comments relative
to these young folks coming along and, Mr. Griswold, particularly
youllr{ comment about building a wall. That is simply not going to
work.

Ms. Stock, in your written testimony you address border security
by describing the issue as terrorist versus legitimate entrants. But
we hear about false documentation that is presented at the border,
and under a guest worker program we will have hundreds of thou-
sands of people presenting documents at the border.

How would you propose that we address what is sure to be a
growing problem of people attempting to enter the United States
through our ports of entry in an illegal manner? In other words,
how can we be confident in our border security against people ille-
gally entering our country even if they are just seeking a job?

Ms. Stock. Well, I think part of the guest worker proposal is the
idea that we are going to have a drop in the number of people who
are trying to come in, and I believe that is the case based on my
experience dealing with immigrants.

I know that the vast majority of people coming particularly from
Mexico are coming here to work or to be part of a family, and they
come in illegally because there isn’t a way for them to come legally.
If there were a way, these immigrants would love to be legal. I
have had so many people over the years come into my office and
say, is there any way that I can get legal? They are just dying to
do it legally, but the current system is broken and they can’t do
it.

There is a myth out there among many people that it is easy to
emigrate to America. In fact, it is not. It is extremely difficult
today. We call ourselves a nation of immigrants. It is not really
true today; it hasn’t been true for decades. It is extraordinarily dif-
ficult for the average person out there in the world to emigrate to
America even if they have relatives who are here already and even
if they have a job here that nobody wants.

Much of the illegal immigration is driven by the fact that people
can’t get here legally. I expect if a guest worker program is de-
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signed properly and has an earned adjustment or regularization
program with it that we will see a significant drop in the flow of
people trying to come in illegally with false documents. There won’t
be any need for them to do that if they can come legally. Why
would they run the risk of dying in the Arizona desert when they
could simply walk through the San Ysidro port of entry with the
correct documents?

Mr. GRISWOLD. Senator, could I just add to that quickly?

Chairman CHAMBLISS. Certainly.

Mr. GriswoLD. I agree with everything Margaret says. Besides
just the common-sense reasons why Mexicans, in particular, would
prefer to come in legally, we do have some historical experience.
We had the bracero program in the 1950’s and into the 1960’s, and
that program had some flaws. It is not a good model point by point,
but President Eisenhower dramatically increased the number of
visas available during the 1950’s and the apprehensions of people
coming in illegally at the border dropped dramatically by 95 per-
cent. I think we have every reason to expect that to happen here.

Wouldn’t the job of Mr. Bonner and other people trying to protect
our borders be easier if 95 percent of the people coming in illegally
now were basically taken off the table and coming in through an
orderly process through ports of entry? Then we would know, if
somebody was sneaking in, they were probably up to no good.

Chairman CHAMBLISS. You make a good point.

Mr. Griswold, you have written that if President Bush’s guest
worker plan is put into action, we would eliminate most of the
smuggling operations overnight and drain the underground chan-
nels by which terrorists might try to enter the United States.

Can you elaborate on that, and particularly in contrast to our
border protection agents’ ability to control illegal immigration, as
recent figures of illegal immigrant arrests seem to demonstrate?

Mr. GRISWOLD. Yes, that is a good point. Well, part of the reason
why I think that is true is just the point I made about the histor-
ical record of the bracero program. If people can come in illegally,
they will choose to come in—if they can come in legally, they will
not come in illegally. I think what you do is you reduce the demand
for these documents and you will see the supply shrink. Now, there
will always be illegal activity, people for one reason or another
wanting to come in illegally, but it is more of a manageable prob-
lem.

There is some historical analogy with Prohibition, as well. One
of the unintended consequences of Prohibition was we created a lot
of underground crime. Once Prohibition went away, a lot of that
underground crime and organized crime went away as well, and I
think we could expect that with this program. Let’s get the vast
majority, 99 percent or whatever, of people coming across the
southwest border who are just coming here to work—let’s get them
off the table through a legal, orderly process. Then we can focus
the full force of our law enforcement and border enforcement on
that 1 percent or less whom we have reason to believe are up to
no good.

Chairman CHAMBLISS. Ms. Stock, you alluded to this a little bit
earlier and you have also written that passing new and more com-
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plicated laws will not cure our security problems, but our focus
should be on simplifying and implementing existing laws.

Does a massive guest worker program help or hurt this objective
to achieve better border security?

Ms. Stock. Well, I think it is very important to simplify our
laws. Right now, it is impossible for the average person to under-
stand our immigration laws. Even the average lawyer doesn’t un-
derhand our immigration laws, and I run into that everyday when
I try to explain to somebody who comes into my office and says, I
have a simple immigration question, and two hours later we are
still talking about it.

In fact, our laws are extraordinarily complicated. A guest worker
can address that if, in conjunction with the program, we perhaps
repeal some of the provisions of the immigration law that tie up
or resources, but do nothing to enhance our security.

For example, Section 212(a)(9) of the immigration law currently
contains 3-year bars, 10-year bars, permanent bars that essentially
divide families up. There are plenty of provisions in the law that
keep out terrorists. We have had provisions in the law to keep out
terrorists for years. The problem we have is the terrorists don’t
come up to the border and say, hi, I am a terrorist, can I come in.

What we are doing with a lot of complicated provisions of the
law, though, is we are keeping out people that are breadwinners
in the family, that are married to Americans, that overstayed a
visa for too long or has some problem with paperwork that may not
even be their fault. And we are telling them that you need to leave
the United States and in 10 years or 20 years you can come back
to be here with your family. That makes no sense from a national
security perspective.

The average person—as I said, blood is thicker than borders—
they are going to try to sneak back in to be with their family mem-
bers, or we force the American to move to a foreign country to live
with their family members. In a lot of cases I have seen, we force
the American family to go on welfare because the Mexican worker,
for example, who is being deported is the breadwinner in the fam-
ily. He is married to an American woman and they have a bunch
of children. Once he is deported, the family has no income. They
then have to go on welfare.

When they are faced with a 3-year bar, a 10-year bar, a 20-year
bar, he is not coming back, at least not legally, and the family ends
up essentially relying on the taxpayers to support them. These
kinds of situations are far too common today because of our immi-
gration laws. Some of the laws, while well-intentioned, don’t ad-
dress national security at all.

I would like to mention just for the record that I did coauthor
a report called “The Lessons of 9/11: A Failure of Intelligence, Not
Immigration Law,” and I would like to submit this report for the
record.

Chairman CHAMBLISS. Sure, we will be glad to add that.

Let me give both of you a hypothetical as to how I envision long-
term the principles of the President and the general understanding
of the ideas that a number of us have thought about relative to the
illegals who are here today and how we are going to deal with
them.
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We are not going to give these folks a green card. I think the
President has correctly stated that they have got to be identified
as being here illegally today. They didn’t comply with the law and
we don’t want to recognize them as being here legally.

But by the same token, if they are here and they are gainfully
employed, they are providing a better quality of life for them and
their families, and they are not displacing American workers, then
the idea is that we allow them to stay here as a temporary em-
ployee, with the understanding that they will have to renew that
right of staying here every 3 years or whatever the period may be.
Those people, I envision, are going to be what we refer to as blue
card-holders. We are going to give them a document that is a non-
counterfeitable document that allows them to stay here so long as
they are gainfully employed.

Now, if we do that and if we put some sanctions on employers
to hire only people who have that blue card or who otherwise are
here legally under a green card or a visa or whatever, and that we
begin removing or deporting those people who are not here legally
under one of those scenarios, do you think that an incentive will
be there on those people who are here, gainfully employed, to come
forward and make application for that blue card?

Mr. GRISWOLD. Senator, I do think there would be an incentive,
and I think you have outlined the issue very clearly. One, they
could have portability moving from one job to another. A broader
range of jobs would open up. They could move across the border
multiple times instead of paying a coyote, a smuggler, every time
they come across and risking their lives; you know, all the reasons
that were in the previous panel.

I think it is important, as the President outlines, that we not du-
plicate the mistakes of the 1986 law. That was an amnesty. You
have been here 4 years, here is your green card. We didn’t do any-
thing to fix the flow of people coming in illegally.

So I think the way the President has outlined it would give an
incentive for people to come forward, which has all sorts of positive
national security implications if people come forward. It would not
allow them to jump the queue and get an extra advantage in get-
ting citizenship or permanent residency.

So for all these reasons, I think the way the President has out-
lined it offers—of course, Congress will put its stamp on it and
there needs to be compromise, but I think the way he has outlined
it, all the ingredients are there to fix this problem in a way that
serves our economic needs, maintains our free and open society and
helps protect us from terrorism.

Ms. StocK. Could I address that, too?

Chairman CHAMBLISS. Ms. Stock.

Ms. StocK. I really like the President’s proposal, and I agree
with you that it was very courageous of him to come forward be-
cause obviously a lot of people have not felt positively about the
proposal. I believe, though, that if you have a full understanding
of U.S. immigration law, you should agree with the President that
we need to do something about the situation, particularly the situa-
tion involving Mexican workers.

I do think, though, that if we don’t consider allowing a certain
number of workers who come in as guest workers to have the possi-
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bility of adjusting status that we are going to have far fewer takers
on the temporary program. There is a sense out there in the immi-
grant community that if it is just a guest worker program and you
can’t get a green card eventually through some other method or
through the program that you may want to just stay in the shad-
ows because you are simply going to be identifying yourself to the
authorities for 3 years and then you are going to be deported.

So in conjunction with the temporary guest worker program, I
think it is important to have some avenue for regularizing some of
those people. Not everybody is going to want to regularize. Many
people from Mexico do come to the United States and they just
want to work here for a short time, earn some money and go back.
That has been a historic pattern. But there are some that are going
to want to stay and that deserve to stay that should be allowed to
stay.

So I believe in conjunction with the guest worker program, we
should have some kind of earned adjustment program. We should
not, of course, make people immediate citizens. That is a crazy
idea, but we should have some kind of program in conjunction with
the guest worker program that allows some of those people to regu-
larize their status.

Chairman CHAMBLISS. Do you have any numbers of any sort that
might indicate how many folks in the Hispanic community would
want a green card versus some other temporary status?

ll\{Is. SToCK. No, I don’t have numbers on that. I haven’t done a
poll.

Mr. GriswoLD. I will say, Senator, we had an experience from
the mid-1960’s when the bracero program ended until 1986 when
we passed IRCA and imposed employer sanctions. It was a kind of
“don’t ask, don’t tell” guest worker program. They could come in
without much trouble. Employers could hire them without even
asking for documents.

We found during that experience, according to the research, that
about 80 percent of them eventually went back to Mexico. The av-
erage stay was something like two-and-a-half years. So there is a
very clear demand for a temporary entry into the United States.
Many Mexican migrants come here to solve temporary problems, to
raise some cash for investment back home, to deal with temporary
financial problems, and then they want to go back to the country
of their birth and their culture. So I think there is a reasonable ex-
pectation, based on history, that there would be a demand and
compliance with a temporary worker program.

Chairman CHAMBLISS. Ms. Stock, your comment relative to edu-
cating the public on the broad immigration issue, I think, is very
well taken. I also have said to my friends who are critical of me
for supporting the President, you don’t really understand what the
President has said here. This is not an amnesty program. As Mr.
Verdery alluded to once again today, this is a program where we
are simply recognizing that people are here illegally, and facing
that problem and trying to figure out what is the best way to deal
with this issue.

I am not sure where we are going to go from here, but you folks
know a lot more about this than any of us do. You deal with it on
a much more regular basis, and I would simply say to you that as
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we move through the process, don’t wait on us to call you. We
asked you here today to testify because we knew you had some-
thing to offer, and I hope that you will free to contact either me
or my staff or Senator Kennedy or his staff as we move through
this process.

And it is going to be a long process. We are not going to get an
answer to these issues in the short term. It is going to take us
months, maybe even years to finally get our arms around this, but
we can’t do it in the right way without help from folks who know
the issues on the ground. That is why we asked you here today,
so I hope both of you will stay in touch with us as we go through
this and give us your thoughts and your ideas, and give us your
criticisms. If we are moving in the wrong direction, we need to hear
from folks out there who are really on the street and are a little
closer to the issue maybe than we are.

So I thank you for being here today. It has been very insightful
to hear your observations and your insight into this issue, and we
look forward to continuing the dialogue with you.

Mr. GrIswOLD. Thank you, Senator.

Ms. Stock. Thank you.

Chairman CHAMBLISS. At the request of Senator Feinstein, we
have a statement of Senator Leahy, and also some documents that
Senator Feinstein would like to add to the record. That will cer-
tainly be done, without objection.

With that, this hearing will stand adjourned.

[Whereupon, at 4:55 p.m., the Subcommittee was adjourned.]

[Submissions for the record follow.]
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Statement of
Robert C. Bonner
Commissioner
U.S. Customs and Border Protection
Before the
Senate Committee on the Judiciary,
Subcommittee on Immigration, Border Security, and Citizenship
April 1, 2004 —2:30 PM
226 Dirksen Senate Office Building

CHAIRMAN CHAMBLISS AND DISTINGUISHED MEMBERS OF THE
SUBCOMMITTEE, I'm pleased to have this opportunity to testify before you today
about our efforts to secure the borders of the United States, and how the Temporary
Worker Program proposed by President Bush earlier this year, if enacted into law, will

make our task easier.

This is the first time I have testified before this Subcommittee as Commissioner of U.S.

Customs and Bor-er Protection, and I look forward to working closely with you.

Let me begin my testimony by speaking a bit about U.S. Customs and Border Protection,
or CBP. CBP is a new agency, within a new Department of Homeland Security. Over a
year ago, on March 1, 2003 — for the first time in recent history — our nation established a
single agency responsible for managing and securing the borders of, and all ports of entry
into, the United States: CBP. This new agency brings together all of the border
inspectors from the legacy Customs Service, INS, and the U.S. Department of
Agriculture, as well as the entire U.S. Border Patrol, and is focused squarely upon one of
the chief priority missions of the Department of Homeland Security: Preventing terrorists

and terrorist weapons from entering the United States.

The President’s Temporary Worker proposal is, without question, a compassionate
response to a fundamental reality of American life — millions of aliens are illegally in the
United States, and thousands of illegal migrants attempt to enter the U.S. to work in our
country. These people do not pose a terrorist threat to America. They have come to

work in our country, and work hard.
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The President’s proposal is an acceptance of this reality, will regularize the status of these
individuals, and bring them out of the shadows of our society. It will allow them to
obtain employment legally, with willing employers. It will allow U.S. law enforcement
to get a better handle on who is in our country, and reduce the numbers of people we
don’t know about and who could present a terrorist threat. And it will ensure that our
Labor laws apply to these temporary workers, and ensure that American workers get a

first crack at obtaining any available jobs. The President’s proposal is a bold step.

The President’s proposal will also make my job easier, and allow us to gain greater
control over our borders. This will allow the Department of Homeland Security, and
CBP, to be much more effective in carrying out its critical mission of preventing
terrorists, terrorist weapons, or other criminals and contraband from entering the United

States, and harming the American people.

Some simple data points illustrate why this is true. Last year, the United States Border
Patrol — now a part of CBP — made 931,310 apprehensions of aliens illegally attempting
to enter the United States between our ports of entry. The year before, the Border Patrol
made 955,310 arrests. The vast majority of those apprehensions took place on our
Southwest Border with Mexico, and the vast majority of the individuals arrested
presented absolutely no terrorist or criminal threat to America, and were simply coming
here to work. And, because most of those arrested individuals were returned right over
the border into Mexico, many of them attempted to cross into the United States again —
often within 24 hours of their previous arrest by the Border Patrol. In fact, many of these
individuals have been arrested 10, 15, 20 times by the Border Patrol, and never charged
with any crime. Each time, they are returned right over the border, only to come right
back, Why are they doing this? In most instances, it is because they will seek a job, or

already have a job waiting for them in the United States.

Over the past decade, the U.S. Government has responded to this phenomenon by

significantly strengthening the U.S. Border Patrol. Indeed, since September 11, 2001, the



45

Border Patrol has increased its staffing by almost 1,500 agents. And in the years since
the Immigration Reform and Control Act of 1986, the Border Patrol has literally tripled
in staffing. We have also significantly increased our technological resources, such as
sensors, cameras, and aircraft, as well as strengthened our infrastructure along the border

— with better fencing, among other things.

With these efforts, the Border Patrol has gotten significant control over certain key areas
of our border with Mexico — most prominently in Southern California and in much of
Texas. But some areas of the border — Arizona especially — are simply out of control.
Indeed, roughly 40% of the 931,000 arrests made last year occurred in the Tucson Border
Patrol Sector of Arizona alone. And, given the massive flow of migrants through that
Sector, and given the rough desert terrain, it follows that this is where most of the migrant
deaths along the border occurred. This is why we launched Operation Desert Safeguard,
in conjunction with the Government of Mexico, last year. And this is why we have
upped the ante this year, with Under Secretary Hutchinson’s rollout of the Arizona
Border Control, or “ABC” Initiative, and the concomitant significant increase in CBP,

ICE, and other agency resources in the area.

The primary reason we are doing this is to better secure our borders against the terrorist
threat. But we are also enforcing our immigration laws, and preventing aliens from

illegally entering the United States for any reason.

But I will tell you, that number — 931,310 — should give you pause. With all of the effort
of the last decade, and even with the very real success we have had in controlling major
segments of our border, the Border Patrol still is dealing with a literal flood of people on
a daily basis — again, most of whom are attempting to enter this country in order to work.
I am concerned, and we all should be concerned, that terrorists or other criminals will

seek to enter the United States by hiding in plain sight within this flood.

‘We should also be concerned about how lucrative now the alien smuggling business is.

Most of the migrants illegally entering our country across the Southwest Border employ
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alien smuggling organizations. This is because, with better staffing, technology, and
tactics, the Border Patrol has gotten much much better in controlling our border. The
days are long past when migrants could simply walk across or storm the border. They
now have to pay smugglers, who market their skill in evading the Border Patrol, and

getting their products — the migrants — to market, and to their awaiting employers.

Those alien smuggling organizations are primarily used by aliens seeking work in the
United States, but they clearly could also be used by terrorists seeking to enter our

country and do us harm.

If enacted into law, the President’s Temporary Worker proposal would go a long way
toward driving a stake through the heart of this black market smuggling enterprise, and
reduce the flood of illegal migrants that the Border Patrol must sift through and
apprehend in order to protect our borders against terrorist penetration. Imagine if many
of those hundreds of thousands of people the Border Patrol currently deals with were
regularized, and brought out into the legal open. They would enter legally through U.S.
ports of entry, with secure biometrically encoded crossing cards, enabling us to know
each person who enters, and who they work for. They will pay taxes, and be able to —

and, indeed, be encouraged to — return home after their term of employment was up.

And the Border Patrol could then focus on the real or most serious threats to this country
— the terrorists, the criminals, the drug traffickers, the weapons smugglers. We could
gain substantial and lasting control of our border, reduce the flood to a trickle, greatly

reduce border-related crime, and better secure our homeland.

The President’s Temporary Worker Proposal is the ultimate “smart border” program.
Since 9/11, T have focused — first as Commissioner of Customs, and now as
Commissioner of CBP — on revolutionizing our border, and making it “smarter.” What
does that mean? The key piece of it is sorting out the relatively few individuals and small
proportion of commerce presenting a potential risk to America, focusing our scrutiny on

them, and allowing the vast majority of everybody and everything else, presenting little
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or no risk, to speed through into our society and economy. This is what motivates
signature initiatives like the Customs-Trade Partnership Against Terrorism, the Free and
Secure Trade, or “FAST” program, SENTRI, and NEXUS. It is what motivates our
collection of advance information, and guides our National Targeting Center. In a sense,
it also guides our “extended border” programs like the Container Security Initiative (CSI)
and, Air Preclearance, and the Immigration Security Initiative (ISI). Not only should we
identify and address terrorist threats well before they hit our shores; we should also
idenﬁfy and clear those individuals and items that present no risk as early as possible — so
we don’t waste our valuable enforcement resources on them, or disrupt their movement

into the United States.

The Temporary Worker Program is a natural extension of this philosophy. We want to
identify those individuals who want to work in the United States, and have jobs here. We
want to let them come into our country unimpeded, and — importantly — track who they
are, when they entered, and where they are working, But otherwise let them go about

their business — which presents no threat.

And then our law enforcement resources — most prominently U.S. Customs and Border
Protection — can go about the business of securing our borders from the terrorists, and

other threats to the American people.

The President’s Temporary Worker Program will not change the mission of CBP.
Unauthorized entry into the United States will still be illegal, and CBP will continue to
improve its ability to prevent and deter it. The Temporary Worker Program will help us
do that job better. And, assuming CBP and its Border Patrol continue to have adequate
personnel, infrastructure, equipment, and technology to do the job of securing the border
- and, importantly, preventing people from evading the dictates of the Temporary Worker
Program by crossing illegally between our ports of entry — the strengthened control over
our border will in turn increase the chances that the Temporary Worker Program will
achieve its goals and make America better and stronger.

Again, I appreciate the opportunity to testify before you, and I would be happy to answer

any questions you might have.
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STATEMENT OF DONNA A. BUCELLA
DIRECTOR, TERRORIST SCREENING CENTER,
BEFORE THE SENATE JUDICIARY COMMITTEE,
SUBCOMMITTEE ON IMMIGRATION, BORDER SECURITY,
AND CITIZENSHIP

April 1, 2004

Good afternoon Chairman Chambliss and members of the Subcommittee. Thank
you for the opportunity to discuss the missions and objectives of the new Terrorist
Screening Center (TSC). Homeland Security Presidential Directive 6 (HSPD-6), issued
on September 16, 2003, ordered the creation of the TSC, directing its operations to begin
on December 1, 2003, and we met that goal. The TSC was created to ensure that
government investigators, screeners, federal agents, and state and local law enforcement
officers have ready access to the information and expertise they need to respond quickly
when a known or suspected terrorist is encountered here in the United States, at our
borders and at our embassies. Today, I will tell you about our daily operations as they
relate to the U.S. Customs and Border Protection’s National Targeting Center (NTC) and
our role in preventing terrorists and suspected terrorists from crossing our nation’s
borders. I will provide as much information as I can in this open forum, however, I will

be happy to provide additional, classified details in a closed setting at your request,
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TSC Operations

The TSC is a multi-agency Center, including participants from the Departments of
Justice (FBI), Homeland Security, State, and Treasury. Our goal is to consolidate the
Government's approach to terrorism screening and provide for the appropriate and lawful
use of terrorist information in screening processes. Being a diverse Center, manned by
personnel from both law enforcement and homeland security entities, we communicate
and coordinate terrorist screening efforts across the full spectrum of federal, state and
local government agencies, sharing information pursuant to the applicable legal

framework.

Since December 1, 2003, TSC has been providing key resources for screeners and
law enforcement personnel. These include:

(1) a single coordination point for terrorist screening data;

(2) a consolidated 24/7 call center for encounter identification assistance;

(3) access to a coordinated law enforcement response;

(4) a formal process for tracking encounters;

(5) feedback to the appropriate entities; and

{6) a process to address misidentification issues.

There are three fundamental types of inquiries: interior (within the U.S.), border
(at the points of entry at our borders and ports) and exterior {outside the border). Interior

inquiries will normally be made by local law enforcement. Border inquiries are made by
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U.S. Customs and Border Protection. Exterior inquiries are conducted by the State

Department. Today, I will highlight border inquiries.

The TSC receives a high volume of calls that originate with U.S. Customs and
Border Protection (CBP) inspectors stationed on the nation’s borders. In a typical case, a
person attempts to enter the U.S. at a border crossing. A CBP inspector queries the name
electronically, and receives a response from the Interagency Border Inspection System
(IBIS) or the National Crime Information Center (NCIC) indicating that the person may
be a suspected terrorist or associate of terrorists. The CBP inspector will contact the
National Targeting Center (NTC), where the record will be analyzed, then passed to the
TSC. We examine the record to determine whether the individual is identical to the
person in the Terrorist Screening Center Database. The TSC then appropriately passes
any derogatory information on the subject, and CBP makes a determination on whether
the individual will be allowed into the United States. Simultaneously, we contact our
operational component at the FBI's Counterterrorism Division, the CT Watch. CT Watch

provides for the local Joint Terrorism Task Force (JTTF) response.
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This collaboration between TSC and CBP has already achieved results. One
instance involves a foreign national traveling to the U.S. He was inspected by a number
of CBP inspectors and found to have dangerous substances in his luggage. He was
arrested, and later removed from the U.S. and returned to his country of origin. Less than
a month later, the individual applied for a new visa and was identified by the TSC as a

possible threat based on the previous events.

Our cooperation with CBP has also facilitated the sharing of information related
to ongoing investigations. Information about the circumstances of international travel
and data collected by CBP during border interviews can be very important to other
investigators. In one case, for example, the TSC-CBP connection provided the FBI with
information about someone traveling with known investigative subjects, and led to the

initiation of an investigation of the previously unsuspected associate.

Conclusion

TSC is a multi-agency organization that is contributing to nationwide efforts to
keep terrorists out of the U.S. and locate those who may already be in the country. We
work closely with CBP inspectors and the National Targeting Center (NTC), and we look

forward to working with the Committee in its efforts to secure our nation’s borders.
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For this unclassified hearing, [ have given you only limited examples of our
successes. We have screened over 2,000 calls since our inception, and assisted in
positively identifying a number of known or suspected terrorists encountered during
governmental screening processes. I appreciate the Committee’s interest in the TSC's

activities and I will be happy to answer any questions you may have.
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Mz, Chairman, thank you for calling this hearing on the important issue of border
security.

Strengthening the security of our borders is an indispensable part of the nation’s
effort to prevent future terrorist attacks. We need policies and laws that keep up with the
serious security threats we face from abroad. But, in our pursuit of terrorists, our
government cannot ride rough-shod over the basic rights and liberties of immigrants and
citizens or turn its back on our own extraordinary history as a nation of immigrants.

In recent years, even before 9-11, Congress has invested billions of dollars to
increase the number of border patrol agents, improve border surveillance technology, and
strengthen border enforcement, especially along our southwest border. There is little
evidence, however, that these steps have significantly reduced illegal immigration. Many
experts believe that several hundred thousand people continue to enter the country
illegally each year.

One result of our enforcement strategy has been to channel even more illegal
entries through the most inhospitable desert and mountain regions along the border,
causing large increases in deaths from exposure to the elements. According to the U.S.
Border Patrol, since 1998 nearly 2000 people have died trying to cross that border.

Desperate migrants are being drawn to criminal smuggling syndicates that bring
more violence to border communities. As Stephen Flynn, an expert on terrorism told the
Foreign Relations Committee last week, our “draconian measures” have produced chaos
at our borders, which is ideal for exploitation by criminals and terrorists.

Security experts have also criticized other policies that our government pursued
after September 11 that wasted valuable resources and did little to enhance national
security.
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Registration, interview, and detention policies have targeted Muslims and Arabs because
of their religious or ethnic background, and not on suspicion of any of wrong-doing.

Vincent Cannistraro, former director of Counterterrorism Operation at the CIA,
concluded that these policies caused tremendous fear and distrust and worked “against
intelligence-gathering by law enforcement, particularly the FB1.” At a time when we
needed critical intelligence information, members of these communities were unfairly
stigmatized and discouraged from coming forward to aid our law enforcement and
counter-terrorism efforts.

We need sensible border security policies that make the best use of our resources,
not squander them. We need to focus our efforts on screening out terrorists and criminals
long before they enter the U.S.

Almost two years ago, Congress enacted the Enhanced Border Security and Visa
Entry Reform Act, which provided reasonable and focused policies to screen out
potential terrorists more effectively. Key provisions in that legislation required law
enforcement and intelligence agencies to provide front-line agencies with better
intelligence for their decisions on the admission of foreign nationals, for the integration
of all of the agency data systems into a common network, for the use of biometric
identification methods for visas and other immigration documents, and for more
cooperation with other countries to screen foreign nationals before they reach the United
States.

Technology is essential in this mission, but other steps are important too,
including hiring additional personnel, retaining experienced workers, providing adequate
training, and developing effective ways to facilitate coordination and information-sharing
among federal agencies.

All of these measures enhance and create important layers of protection against
potential terrorist attacks. We look forward to learning more from our Administration
witnesses about the progress in implementing these and other provisions in the
legislation. We also welcome recommendations from all of our witnesses to bolster the
security of our borders without impeding the legitimate flow of people and commerce.

Our borders have to be safe and secure. No terrorists have been apprehended
crossing the southern border, but the conditions there are ripe for abuse. Current
enforcement policies are not effective, but harsh immigration restrictions won’t work
either. We can’t seal our borders to the more than 30 million tourists, students, and
business men and women who come to the United States each year or the 500 millions
others who cross our borders each year. We can’t deport the millions of itlegal workers
here in the U.S. without crippling our economy, even if we could find them.

We need sound immigration policies that provide a manageable and orderly
system that respects the law instead of ignoring it. It is not enough to just to bring the law
into line with current economic realities.
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Reforms must also reflect the basic values of family unity, fundamental fairness,
and opportunity that are at the heart of our heritage as a nation of immigrants. Legalizing
the flow of people at our borders will strengthen our security and reduce the threat from
terrorists. '

Immigration reforms can only work if they are done the right way. The White
House proposal falls short of meeting our border security needs. It creates a new
temporary worker program, similar to the shameful programs of the past that treated
immigrant workers as second class immigrants. It does little to provide permanent legal
status for the millions of undocumented men and women who have worked hard in our
country for years and live in our communities.

Without a path to permanent residence, we know what will happen. These
millions of undocumented workers will not come out of the shadows and signup for a
temporary worker program. They’ve spent years in this country, working hard, paying
taxes, and raising their children. They contribute significantly to the strength of our
economy. Registering for employment now to be deported tomorrow is unfair. It won’t
work, it won’t reduce the size of the illegal population, and it won’t free up resources to
target suspected terrorists and criminals.

That fundamental flaw in the President’s plan can be easily corrected by a
genuine earned legalization program for undocumented workers, a revised temporary
worker program with protections for both U.S. and foreign workers, a realistic path to
citizenship for all deserving immigrants, and a way to unite immigrant families. Each
component of this program is critical and shouldn’t be excluded.

A fair temporary worker program will provide foreign nationals with a legal way
to come to the U.S., and significantly reduce reliance on smugglers, fraudulent
documents, and corruption at the border. It will also improve our ability to enforce our
immigration laws, to safeguard our borders, to crack down on drug trafficking and other
criminal activity, and to protect our national security.

An earned legalization program will encourage undocumented workers to come
forward and report to the authorities, enabling our government to properly screen and
document them. Reducing the size of the undocumented population reduces the ability of
suspected terrorists to hide. Limited enforcement resources can be focused more
effectively on the most dangerous individuals who present the highest risks.

Revising the visa program will eliminate the long years of separation that
immigrant families are forced to endure. Desperate to be united with loved ones, family
members risk danger and even death to cross our border illegally.

It’s long past time to deal with the current backlog, adopt realistic levels for
immigrant visas for employment and for family members, and remove other obstacles
that separate families.
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We can’t be complacent any longer. Although these reforms will take time to
enact, we need to start now. Congress can move ahead this year by enacting two long-
stalled bills that have broad bipartisan support — the AgJOBS Act for migrant workers,
and the DREAM Act for immigrant students. With President Bush’s support, it’s very
likely that Congress could pass both of these bills very quickly, and take two important
steps to help solve these festering and dangerous problems.

1 thank our witnesses at today’s hearing, and I look forward to their insights on
these important challenges we face.

i
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Statement of Senator Patrick Leahy
Senate Judiciary Committee
Subcommittee on Immigration, Border Security and Citizenship
Hearing on "Securing Our Borders Under a Temporary Guest Worker Program”
April 1, 2004

Today’s hearing features a number of distinguished witnesses and addresses what should
have been a timely and important topic. At this point, however, given the President’s
apparent disengagement from his own guest worker proposal, any discussion of the costs
and benefits of a guest worker program seems sadly beside the point.

As everyone here will remember, the President announced his principles for immigration
reform to great fanfare in January. But his proposal was lacking in specifics, and he has
failed over the ensuing months to define further how he would have Congress act in this
area. He has ignored entreaties from both sides of the aisle ~ including from me —to
engage himself fully in this issue and make clear what it is he would have Congress do.
Instead, the Administration appears to be paralyzed by the opposition of its right-wing
base and by a vocal minority in Congress.

Meanwhile, there are critical immigration matters that this Committee has not addressed.
Today, I would like to highlight an issue which employers in all of our States are raising
with great urgency. Many are facing an economic crisis this summer. The Bureau of
Citizenship and Immigration Services recently announced that the statutory cap on the
number of H-2B visas had already been reached for the current fiscal year. These visas
are used for short-term workers in the tourism industry - such as restaurants and hotels —
as well as for landscapers and fishing, timber, and food production firms. I have received
dozens of calls from concerned businesses in Vermont who rely on H-2B workers to meet
the increased customer demands that summer brings, and I am sure that Senators from
other states are also getting urgent calls from their own constituents.

I have joined with Senator Kennedy and 13 other of my colleagues — including eight
Republicans — in introducing S.2252, the bipartisan Save Summer Act of 2004. This bill
would increase the cap for the current fiscal year by 40,000. 1 am disappointed that the
Chairmen of the Subcommittee and the full Committee have not joined their Republican
colleagues in supporting this bill. They have introduced S.2258, which provides a rather
cumbersome approach to solving this problem. I fear that this bill will not accomplish its
intended goal, and I would greatly prefer that we pass the Save Summer Act. One thing
is clear, however: We cannot afford to delay in passing corrective legislation. Time is of
the essence if we are going to help employers in my State and elsewhere serve their
customers this summer. The Save Summer Act of 2004 is a necessary response to a
critical and unexpected problem, and I urge the Administration and this Committee to
support it.

In addition, it is long past time for the Senate to take up $.1545, the DREAM Act. This
bipartisan bill passed the Committee last November. It would allow children who
graduate from U.S. high schools —~ but who were brought to this country illegally as
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children — to obtain legal immigration status. The bill has 43 cosponsors in the Senate,
including myself, and it is a small but important step we could take to reform our broken
immigration system.

Finally, I urge the Chairman of the Subcommittee to move forward with S.1645, Senator
Craig’s Agricultural Job Opportunity, Benefits, and Security Act. This is a compromise
bill - cosponsored by 55 Senators, including myself — that would help our farmers find
willing immigrant labor, and give those laborers a path to legal status in the United
States.

HHEHHH
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Hearings on "Securing Qur Borders Under a Temporary Guest Worker Program”
April 1, 2004

Presented by Daniel Griswold
Cato Institute

First, let me thank Chairman Chambliss and members of the subcommittee for
allowing the Cato Institute to testify at today’s hearing on the important subject of border
security and immigration policy. No constitutional duty of the federal government is
more fundamental than protecting the American people from attack from enemies abroad.

Since the terrorist attacks of September 11, 2001, Congress and the administration
have struggled to balance the need to secure our borders with the need to remain a free
economy open to the world. The challenge confronting members of this subcommittee
today is how to keep out dangerous goods and people and the money that supports them
without sacrificing the benefits of international trade, investment, travel and immigration.

Long-time opponents of immigration seized on September 11 to argue against
legalization of Mexican migration, and in favor of drastic cuts in existing levels of legal
immigration. But any connection between the September 11 attacks and illegal
immigration from Mexico is non-existent. None of the 19 hijackers entered the country
illegally or as immigrants. They all arrived in the United States with valid temporary
nonimmigrant tourist or student visas. None of them arrived via Mexico. None of them
were Mexican. Sealing the Mexican border with a three-tiered, 2,000-mile replica of the
Berlin Wall patrolled by a division of U.S. troops would not have kept a single one of
those terrorists out of the United States.

The problem is not too many immigrants. Immigrants who come to the United
States to work and eventually settle are but a small subset of the tens of millions of
foreign-born people who enter the United States every year. In fact, on a typical day,
more than 1 million people enter the United States legally by land, air, and sea through
more than 300 ports of entry. In a typical year, more than 30 million individual foreign
nationals enter the United States as tourists, business travelers, students, diplomats, and
other temporary, nonimmigrant visa holders.! Of those, perhaps 1.3 million will
eventually settle here as permanent immigrant residents. In other words, less than 5
percent of the foreigners who enter the United States each year intend to immigrate in
any sense of the word. The rest plan to stay here only a short time.

Yet up until September 11, 2001, the overriding focus of our border security
policy was to keep people out who might stay beyond their visa or enter illegally in
search of employment. If you recall, some of the September 11 hijackers were granted a
visa without even being interviewed by our consulate personnel. Why? Because they
were deemed to be low risk for staying in the United States to seek employment.

Our focus, you might say our obsession, with keeping Mexicans from crossing
our Southwester border illegally has not served our national security interests. It has

'us. Citizenship and Immigration Services, Department of Homeland Security, “Monthly Statistical
Report” and Yearbook of Immigration Statistics
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diverted resources and attention away from efforts to identify and keep out people who
truly intend to do us harm.

The Southwest border is not a frontline on the war on terrorism. First, Mexicans
themselves are not a national security threat. No Mexican national to my knowledge has
been connected with Al Qaeda or any other international terrorist network. Mexicans
almost universally come here to work. Second, international terrorists have not viewed
the Southwestern border as a preferred means of entry. The Canadian border is more
attractive. It’s twice as long, with far fewer border patrol personnel per mile. Middle
Eastern nationals tend to stand out more in Mexican society than in Canadian society or
at a typical international airport. Recall that it was at a port of entry at the Washington
state/British Columbia border in 1999 that U.S agents apprehended Ahmed Ressam, one
of the so-called millennium bombers.

Why would a potential terrorists incur the risks of sneaking across our Southwest
border when other doors are more attractive? A special investigation by the Associated
Press last November found that not a single terrorist suspect had been arrested trying to
enter the United States across the Mexican border since the September 11 terrorist
attacks. As border patrol agent Matt Roggow told the AP, “The people who are coming
across [the Mexican] border are people who can only pay $1,500 to a smuggler. A
terrorist can pay $30,000 or $40,000 and go to the northern border where we don’t have
the resources to stop them.”

While we were guarding the back door in 2001 to make sure no Mexican
immigrants entered our country illegally, we were neglecting the far larger barn door of
temporary non-immigrants through which all the September 11 hijackers entered.

Most members of Congress understand that willing workers from Mexico are not
a threat to America’s national security. In May 2002, Congress overwhelmingly approved
and President Bush signed the Enhanced Border Security and Visa Entry Reform Act of
2002. We don’t say this very often at the Cato Institute, but that was a good piece of
legislation. The bill was aimed at the right target—Xkeeping terrorists out of the United
States. Among its major provisions, the law:

* Requires federal intelligence and law-enforcement agencies to share data on
suspected terrorists in a timely manner with the INS and the State Department;

¢ Establishes a uniform database that can be accessed by consulate officials and border
agents;

¢ Requires that all travel and entry documents issued to aliens be machine-readable and
tamper-resistant and include biometric identifiers;

e Requires the advance forwarding of passenger manifests for all incoming commercial
vessels and aircraft;

o Bars issuance of nonimmigrant visas to aliens from countries that sponsor terrorism,
unless approved by the Secretary of State; and

* Requires U.S. colle§es and universities to report the arrival, enrollment, and departure
of foreign students.

? Associated Press, “No terror suspects nabbed on border: But death toll rising among migrants along
Mexican frontier,” November 3, 2003.

* See Enhanced Border Security and Visa Entry Reform Act, Public Law No: 107--173.
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All these are common-sense provisions that, in hindsight, should have been in place
long before 9-11. Notably absent from the bill were any provisions rolling back levels of
legal immigration or bolstering efforts to curb undocumented migration from Mexico.
Members of Congress rightly understood, when crafting the legislation, that Mexican
migration is not a threat to national security.

Indeed, legalizing and regularizing the movement of workers across the U.S.-
Mexican border could enhance our national security by bringing much of the
underground labor market into the open, encouraging newly documented workers to
cooperate fully with law enforcement officials, and freeing resources for border security
and the war on terrorism.

Real immigration reform would drain a large part of the underground swamp that
facilitates illegal immigration. It would reduce the demand for fraudulent documents,
which in turn would reduce the supply available for terrorists trying to operate
surreptitiously inside the United States. It would eliminate most of the human smuggling
operations overnight. The vast majority of Mexican workers who enter the United States
have no criminal record or intentions. They would obviously prefer to enter the country
in a safe, orderly, legal process through an official port of entry, rather than put their lives
in the hands of unscrupulous smugglers. By entering legally through a temporary worker
program, they could travel freely across the border for multiple visits home rather than
incurring the risk and expense of re-crossing the border illegally. As a consequence,
legalization would drain the underground channels through which terrorists might try to
enter the country.

Just as importantly, legalization would encourage millions of currently
undocumented workers to make themselves known to authorities by registering with the
government, reducing cover for terrorists who manage to enter the country and overstay
their visas. Workers with legal documents would be more inclined to cooperate with law
enforcement and provide evidence if they do not fear deportation. Furthermore, we would
free up enforcement and border-control resources to focus on protecting the American
homeland from terrorist attack. Our Department of Homeland Security should
concentrate its limited resources and personnel on tracking and hunting down terrorists
instead of raiding chicken processing plants and busting janitors at discount stores.

Congress should respond to the leadership shown by President Bush and reform
our dysfunctional immigration system. We need to create a legal channel for peaceful
hardworking people to enter our country temporarily—and to legalize those workers
already here—so they can fill a whole range of jobs where the supply of domestic
workers falls short of demand. Immigration reform would help our economy grow, it
would reduce illegal immigration, and it would enhance the federal government’s ability
to wage war on terrorism.

Thank you.
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April 1, 2004

Senate Judiciary Committee

Subcommittee on Immigration, Border Security and Citizenship
416 Russell Building

Washington, D.C. 20515

c/o Senator Ted Kennedy

RE: Hearing on Guest Workers and Border Security

Dear Immigration Subcommittee Members:

MALDEF is a national, nonprofit, nonpartisan organization that has been
defending the civil rights of Latinos for 35 years. We are writing to address concerns that
some have raised about border security in relation immigration policy reform proposals.
MALDEF is of course very concerned about national security. Protecting the border,
however, does not require that fundamental rights have to be compromised. In fact, as
this letter relates, the two issues are inextricably intertwined. Since most U.S. “border
policy” concentrates on the Southwestern border with Mexico, and since most of the
people crossing that border are Latinos, MALDEF has a long history of studying the
challenges in the “border region.”

Over the last 18 years, since the implementation of “Operation Gatekeeper,”
thousands have died at the border and countless more have risked their lives and been
subject to unspeakable abuses. Many trafficking victims have not been provided access
to the relief and protections required under U.S. law. In addition, in the border region in
general, Latino citizens and immigrants alike are also subjected to rights violations such
as racial profiling and excessive use of force by law enforcement, which is unnecessary
and even unhelpful to U.S. national security. Safe and humane immigration policy could
help resolve these issues. We have several points we would like to make in this regard.

First, the rights at stake are fundamental rights. Under the Bill of Rights of the
U.S. Constitution, such rights pertain to every person, regardless of their immigration
status. Therefore, the U.S. has affirmative legal obligations to not violate and to protect
fundamental human rights at the border. Since militarization of the border has led to
serious human rights violations, we urge Congress to refrain from further militarization
of the border, and instead concentrate on immigration policy reform to provide a safe and
legal means of entry to the United States, for those immigrants who are trying to reunite
with their families or who fill an economic need of our country. This would significantly
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reduce the black market trafficking at the Southwestern border, and reduce the deaths and
abuses of those who currently cross illegally.

Under the U.S. Constitution, national security measures that may infringe upon
fundamental rights must be shown to be effective and tailored in a way that actually
meets government interests. Operation Gatekeeper and its successor operations have not
been effective at reducing undocumented immigration, but they have led to tragic human
rights violations. MALDEF recommends that whatever new border security policy this
Congress oversees be protective of human rights, and that it should be demonstrably
effective at protecting actual U.S. security interests.

Second, civil rights protections are also needed to ensure against racial profiling
in the border region. Despite progress MALDEF has made in meetings with top
Department of Homeland Security (“DHS”) officials interested in preventing racial
profiling, this practice has actually increased since the transfer of immigration functions
from the former Immigration and Naturalization Services (“INS™). Organizations at the
border have reported that racial profiling has become a way of life for Latino citizens and
immigrants. One reason is the August 2003 reversal of the policy set forth by former
Border Patrol Chief William Veal, under which the Border Patrol’s jurisdiction was
limited to the border. Under the new policy, harassment of Latinos in shopping centers,
at elementary schools, and faith-based centers has increased. Such harassment typically
also results in other rights violations, such as due process violations and excessive use of
force.

MALDEF urges this Congress to limit Border Patrol investigations to
circumstances of reasonable suspicion of illegal activity. We also urge this Congress to
ensure against racial profiling in the border region, which is unconstitutional.
Furthermore, use of racial profiling breaks the trust between the Latino community and
DHS officials. Serious civil rights protections must be put into place throughout the
DHS, from the top down. Any agent of the DHS who commits rights violations of any
person must be held accountable.

Third, we urge Congress to keep in mind that a guest worker-only program would
not help border security. The current undocumented population, as well as future
entrants and their employers, are not likely to sign up for or remain in a guest worker
program if it does not correspond to real world needs and market realities. Both the
1940’s bracero program as well as the H2A agricultural temporary worker program
actually encouraged undocumented immigration. This is simply because hard-working
migrant workers who are valued by their employers, are hired beyond the term of their
temporary visas. If there is not a permanent visa available to sponsor migrant workers
who are meeting an economic need, this leads to undocumented immigration. If we are
concerned about “border security” in the form of knowing who is in the U.S., Congress
needs to design an immigration policy reform that goes well beyond the guest worker-
only model. This is the best way to ensure against unauthorized border crossings.

Comprehensive immigration policy reform would be very helpful. As both
President Bush and the Democratic Policy Committee have made clear, our nation’s
current immigration policy has been badly broken and it is out of step with reality.
American immigrant families are being torn apart because the backlogs for legal
immigration from Mexico are over 10 years. Spouses and even young children are
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risking their lives in the desert just to try to reunite with their families, instead of
suffering through years and years of separation that is devastating to hard-working people
with good family values.

An eamned legalization program and making a safe and legal means for future
immigration will bring the process out of the shadows and ensure U.S. jobs and labor
rights protections. Instead of militarizing the border—which experience shows leads to
further deterioration of the situation—the U.S. should bring the process of migrating to
the U.S. from Mexico out of the black market and into legality. The logical way to do
this is to ensure that immigration policy is inclusive, and in particular that it includes
reducing the backlogs from Mexico and other countries, and provides a workable means
for family unity. The “other worker” category should no longer be subject to caps, and
similarly, deserving spouses and children should have ready access to green cards.

Finally, if the U.S. government is to effectively fight illegal trafficking, it must
put into place protections and even mechanisms to “rescue victims of trafficking,” as is
its duty under the Trafficking Victims® Protection Act. There has been some progress on
this issue at the regional/international level. However, it is very troublesome that victims
have not been identified and helped by U.S. immigration officials, who instead have been
prosecuting the victims and placing them in deportation proceedings. Current border
security policies lack mechanisms to identify victims and an understanding that victims
will not self-identify due to their trauma. As a result, access to the T-visa is elusive for
most trafficking victims.

In sum, militarizing the border and failure to make immigration policy
comprehensive does not protect American interests. In contrast, providing a safe and
legal means to enter the U.S. for those who deserve to be here, while screening applicants
for security purposes, is likely to be less costly, and it would make America more secure.
Security must also include economic considerations, in order to keep the economy strong.
(See, e.g., §101(b)(1)(F) of the Homeland Security Act.) The current undocumented
population contributes billions of dollars per year to the U.S. economy.

Many current undocumented immigrants are supporting and even creating U.S.
jobs. Moreover, because the native U.S. workforce is aging, we will need even more
immigrant labor to fill the jobs that will be available in the future. These are realities we
cannot ignore, because the current system is not working for anyone—not for business,
not for labor, not for national security, and not for fundamental American rights and
values. The DHS cannot protect American interests alone. For all these reasons, we urge
this Congress to enact comprehensive immigration reform and to consider all of the
recommendations discussed above in the context of border security.

Please do not hesitate to contact Katherine Culliton, Legislative Staff Attorney in
our D.C. office, at (202) 293-2828 x14, if you have any questions or need further
information.

Best regards,

Vibiana Andrade

Acting President
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Mr. Chairman and distinguished Members of the Subcommittee, my name is
Margaret Stock. 1 am honored to be here in two capacities: on behalf of the American
Immigration Lawyers Association (AILA) and as an expert in the field of constitutional,
military, national security, and comparative law. I am an Assistant Professor at the
United States Military Academy at West Point, New York. The statements, opinions, and
views expressed herein are my own, and do not represent the views of the United States
Military Academy, the Department of the Army, or the Department of Defense.

AJLA is the immigration bar association with more than 8,500 members who
practice immigration law. Founded in 1946, the association is a nonpartisan, nonprofit
organization and is an affiliated organization of the American Bar Association (ABA).
AILA members represent tens of thousands of American families who have applied for
permanent residence for their spouses, children, and other close relatives to lawfully enter
and reside in the United States; U.S. businesses, universities, colleges, and industries that
sponsor highly skilled foreign professionals seeking to enter the United States on a
temporary basis or, having proved the vnavailability of U.S. workers when required, on a
permanent basis; and healthcare workers, asylum seekers, often on a pro bono basis, as
well as athletes, entertainers, exchange visitors, artists, and foreign students. AILA
members have assisted in contributing ideas for increased port of entry inspection
efficiencies and continue to work through their national liaison activities with federal
agencies engaged in the administration and enforcement of our immigration laws to
identify ways to improve adjudicative processes and procedures.

As 1 mentioned previously, I am an Assistant Professor at the United States
Military Academy at West Point, New York, where 1 teach National Security Law,
Constitutional Law, Military Law, Comparative Law, and International Law to future
military officers. As an attorney and a graduate of the Harvard Law School, I have
practiced in the area of immigration law for more than ten years, and have written and
spoken extensively on the issue of immigration and national security. 1 am also a
lieutenant colonel in the Military Police Corps, United States Army Reserve. Over the
years, I have represented hundreds of businesses, immigrants, and citizens seeking to
navigate the difficult maze of US immigration law.

I am honored to be appearing before you this afternoon to discuss the issue of
“Securing Our Borders under a Temporary Guest Work Program.” This hearing could
not be more important or timely because it connects two important issues: border security
and reforming our irnmigration laws. This hearing can help us focus on the central issues
that our nation must address successfully if we are to enhance our security and thrive as a
nation. Hopefully, we can clarify the major issues at stake, judge where we have
succeeded and failed, and question any false assumptions we may hold. For instance, we
need to be clear about what we mean when we talk about our “borders.” We also need to
be willing to take a hard look at the measures we have taken to enhance our security and
evaluate honestly whether or not they actually make us safer. In addition, we need to
acknowledge that we cannot enhance our security unilaterally. Most of all, we must
realize that in these times of unprecedented challenges, we need to work together.,
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I want to make three key points:

.

First, we secure our borders best by enhancing our intelligence capacity.
National security is most effectively enhanced by improving the mechanisms for
identifying actual terrorists, not by implementing harsher immigration laws or blindly
treating all foreigners as potential terrorists. Policies and practices that fail to
properly distinguish between terrorists and legitimate foreign travelers are ineffective
security tools that waste limited resources, damage the U.S. economy, alienate those
groups whose cooperation the U.S. government needs to prevent terrorism, and foster
a false sense of security by promoting the illusion that we are reducing the threat of
terrorism. Reforming our immigration laws will help us to identify those who seek to
enter our country or are already residing here.

Second, we need to make our borders our last line of defense. The physical
borders of the United States should be our last line of defense because terrorism does
not spring up at our borders. In fart, we need to re-conceptualize how we think about
our “borders,” because in our modern world they really start at our consulates abroad.
The Enhanced Border Security and Visa Entry Reform Act of 2002, a law that AILA
actively supported, is based on that assumption and must be actively implemented.

Third, comprehensive immigration reform is an essential component of
enhanced security. Our current immigration system is an obstacle to enhancing our
security because it is dysfunctional. We currently allocate massive resources in a
futile attemnpt to enforce a system that simply does not work. Our enforcement efforts
could be far more effective if our laws made sense. A new “break-the-mold” guest
worker program is an essential component to sensible reform that would help enhance
our security and secure our borders because it would legalize the flow of people who
enter our country. However, it is insufficient by itself. We also need to offer to those
who are residing here AND working, paying taxes, and otherwise contributing the
opportunity to eamn their permanent legal status. We also need to recognize that
blood is thicker than borders and deal squarely with the issue of family reunification
and family backlog reductions so that nuclear families are not separated for up to
twenty years by our dysfunctional laws. S. 2010, the Immigration Reform Act of
2004, introduced by Senators Chuck Hagel (R-NE) and Tom Daschle (D-SD), is the
only initiative introduced to date that includes all three components necessary for
comprehensive reform. :

In this mission to secure our borders, we need to grapple with the following questions:

1.

What security measures are most effective in preventing attacks? In the hours
following the deadly terrorist attacks of September 11, 2001, the United States
government took the extraordinary step of sealing U.S. borders to traffic and trade by
grounding all aircraft flying into or out of the country and imposing a lock-down on
the networks of transportation and commerce that are the lifeblood of our economy
and society. Given the uncertainty over what might happen next, these emergency
procedures were a necessary and appropriate short-term response to the attacks. In
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the long run, however, a siege mentality and the construction of a fortress America
are ineffective and unrealistic responses to the dangers we face.

If we are to succeed in reducing our vulnerability to further terrorist attacks, we must
focus our attention and resources on the gaps in intelligence gathering and
information sharing that allowed nineteen terrorists to enter the United States.
National security is most effectively enhanced by improving the mechanisms for
identifying actual terrorists, not by implementing harsher immigration laws or blindly
treating all foreigners as potential terrorists. Policies and practices that fail to
properly distinguish between terrorists and legitimate foreign travelers take us down
the wrong path as ineffective security tools that do more harm than good. The report
I co-authored with Benjamin Johnson, “The Lessons of 9/11: A Failure of
Intelligence, Not Immigration Law,” for the Immigration Policy Center of the
American Immigration Law Foundation focuses on those immigration proposals,
including comprehensive immigration reform, that can enhance our security without
jeopardizing the important role immigration plays in the war against terrorism and in
our economy. I would like to submit this report for the record.

Comprehensively reforming our immigration laws (which I will discuss in more
detail) is an essential tool to help us distinguish between those who mean to do us
harm and those who are here to fill our labor market needs and reunite with close
farnily members.

. What is the role of our “borders” in enhancing security? What and where are
our borders? When people refer to our “borders,” they usually mean the geographic
boundaries that separate the United States from Canada and Mexico. Yet to enhance
our security we must make our physical borders the last line of defense against
terrorism, not the first. We must pursue initiatives including multilateral strategies
with Canada and Mexico to create a North American Penmeter Safety Zone, and
increase the use of pre-clearance and pre-inspection programs that provide U.S.
officials the opportunity to check passengers for admission before those passengers
board a flight to the United States (while including safeguards to allow asylum
protection for those who truly deserve it).

Our government has been touting the United States Visitor and Immigrant Status
Indicator Technology program (US VISIT) as a tool that will help to make us safer by
identifying terrorists. While US VISIT can help to identify people, its utility as a
security tool is unclear. This new automated entry/exit system is being implemented
at our nation’s ports of entry and is designed to collect and share information on
foreign nationals traveling to the United States (including travel details and biometric
identifiers), confirm identity, measure security risks, and assess the legitimacy of
travel in an effort to determine who is welcome and who is not. The program is also
intended to help speed traffic flow. The overall plan for the implementation of US
VISIT calls for the collection of personal data, photos, and fingerprints at U.S.
consular offices abroad and at our ports of entry, as well as broad database and
information sharing. The system also is intended to track changes in foreign
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pationals’ immigration status and make updates and adjustments accordingly.
Ultimately, the Department of Homeland Security (DHS) plans to make available
information captured through US VISIT at all ports of entry and throughout the entire
immigration enforcement system.

Will US VISIT help to enhance our security? While the jury is still out, serious
questions need to be addressed as to the achievable mission of US VISIT. A June
1998 Senate Judiciary Comunittee Report (Senate Judiciary Report 105-197 on S.
1360, the Border Improvement and Immigration Act of 1998, June 1, 1998) makes
the following apt comment: '

The Committee is keenly aware that implementing an automated entry/exit control
system has absolutely nothing to do with countering drug trafficking, and halting
the entry of terrorists into the United States, or with any other illegal activity near
the borders. An automated entry/exit control system will at best provide
information only on thos:: who have overstayed their visas. Even if a vast
database of millions of visa overstayers could be developed, this database will in

. no way provide information as to which individuals might be engaging in other
unlawful activity. It will accordingly provide no assistance in identifying
terrorists, drug traffickers, or other criminals. (emphasis added)

With regard to tracking visa overstayers, the report further states:

Even if a list of names and passport numbers of visa overstayers would be
available, there would be no information as to where the individuals could be
located. Even if there was information at the time of entry as to where an alien
was expecting to go in the United States, it cannot be expected that 6 or more
months later the alien would be at the same location. Particularly, if an alien
were intending to overstay, it is likely that the alien would have provided only a
temporary or false location as to where the alien was intending to go.

AILA members have previously testified that immigration can best contribute to our
national security through another approach: enhancing our intelligence capacities. To
that end, AILA strongly supports the Enhanced Border Security and Visa Entry
Reform Act. The goal of this law is to make our borders the last line of defense. To
that end, the Act authorizes increased funding for the DOS and the immigration
components of DHS, requires federal agencies to coordinate and share information
needed to identify and intercept terrorists; encourages the use of new technologies by
authorizing funds to improve technology and infrastructure at DHS and DOS,
targeting much of this effort at strengthening our nation’s borders; mandates the
transmittal of advance passenger lists; and implements a study to determine the
feasibility of a North American Perimeter Safety Zone. (This study includes a review
of the feasibility of expanding and developing pre-clearance and pre-inspections
programs).
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Given this law’s ambitious provisions, Congress needs to step up to the plate and
provide the federal agencies impacted with the staffing and funding levels they need
to implement this measure’s provisions, as well as perform adequate oversight. It is
simply unacceptable for Congress to pass this bill and not give the federal agencies
the funding they need to do a good job. It is also unacceptable for the agencies not to
implement the mandates of this law.

Does it make sense from a security perspective to treat differently our northern
and southern borders? From a security perspective it does not make sense to treat
our two borders differently. But the ‘United States does just that. There is an
extraordinary degree of cross-border cooperation between Canada and the U.S. to
facilitate the $1 billion a day in trade and the travel of 220 million people each year.
On the northern border, we usually manage to deal with our security needs without
disrupting the flow of people and goods. Our southem border is another story
altogether. In contrast to the northern border where our government's actions reflect
the view that our security imperatives need not disrupt the flow of people and goods,
our southern border is characterized by a hardening that I fear does not make us safer.
In fact, long lines and delays make it more difficult for our ports-of-entry personnel to
screen people and goods adequately and appropriately as they seek to enter this
country. This situation is unwise because our relationship with Mexico is one of our
most important bilateral relationships as we seek to enhance our security.

The Canadian/U.S. bilateral relationship should be a model for our relationship with
Mexico because it embraces security and economic facilitation as twin goals.
Improving our relationship with Mexico will enhance our security as it reflects the
importance of our economic relationship. While the United States currently absorbs
over 80% of Mexican exports, Mexico has become the third largest export market for
the U.S. and an important destination for U.S. direct investment. Furthermore,
U.S./Mexico trade has now reached $232 billion, with our long common border being
the busiest in the world, with over 340 million legal crossings annually. Family and
social ties between the United States and Mexico are just as strong as those with
Canada. The United States should reach out to a willing Mexico to strengthen our
important bilateral relationship.

Such an improved relationship is essential for immigration reform because so much
of our documented and undocumented immigration flows from Mexico. With regard
to crafting a successful guest worker program, the cooperation of the sending country
— and we would expect Mexico to be the primary sender — is-essential if we are to
implement a successful program. Finally, reforming our immigration laws will help
us to more easily verify cross border flows. People who have earned their adjustment
and participants in worker programs can be easily identified and separated out from
those whom we don’t know. If a guest worker and eamed adjustment program is
implemented properly, it will help bring from the shadows many of the eight (8) to
fifteen (15) million illegal or “out of status” aliens who live within our borders.
These aliens, the vast majority of whom pose no security threat, can come forward to
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be identified, fingerprinted, and registered; they can also provide us with information
that we can use to focus on the very serious security threats that we face.

How do we balance the flow of people and goods with securing our borders?
The United States has over 300 ports of entry through which authorized travelers and
commercial goods enter the country. In 2001, over 510 million people (63% of
whom were foreign nationals) and over $1.35 trillion in imports entered the U.S.
through these ports. If the inspection of each of these entrants took even a little
longer than it currently does, the flow of goods and people (particularly at land ports)
would come to a grinding halt. The Department of Homeland Security thus has the
challenge of streamlining current border procedures and evaluating future initiatives
so that the border crossing processes are both more secure and efficient. Otherwise,
security measures that do not take into account travel and trade could cripple our
nation’s economic viability. As we think about our security needs, we must
remember that we need a strong economy to pay for our national security.

Qur economic prosperity depends on the free movement of people and goods. We
must be careful not to create an environment conducive to terrorists and criminals at
our ports-of-entry. I concur with Stephen Flynn, who in his March 23 testimony
before the Senate Committee on Foreign Relations emphasized that the “hemisphere’s
economic prosperity depends on an open continental system that facilitates the free
movement of people and goods.” He i1s concerned, as I am, that “security has
trumped cross-border facilitation as our abiding interest” at our southern border,
which is a “mistake because it wrongly presumes that there is an automatic trade-off
between advancing greater degrees of openness to support the movement of people
and goods and the need for more rigorous border controls.” Mr. Flynn’s “smart
border” has many similarities to the “virtual border” approach I outlined above. Both
recognize the importance of the continued flow of people and goods, and underscore
that effective border management needs to take place away from our physical
borders. I would only add that comprehensively reforming our immigration laws is
the other component that is necessary for our borders to work and work well because
such reform helps identify the people who present themselves at our ports-of-entry,
thereby making legality the norm.

What is the role of immigration in the post-September 11 world? Because all
nineteen of the September 11" terrorists were foreigners, some observers have been
quick to blame our vulnerability to. terrorist attacks on lax immigration laws. While
such a response was predictable, it was misguided and has inevitably resulted in
overreaction. Calls to impose a "moratorium” on immigration, halt the issuance of
student visas, close the borders with Canada and Mexico, eliminate the Diversity
Lottery visa program, draft harsher immigration laws; and similar types of proposals
reflect a serious misunderstanding of the relationship between immigration policy and
national security.

Although the attacks of September 11™ revealed serious management and resource
deficiencies in the bureaucracies that administer our borders, U.S. immigration laws
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in and of themselves did not increase our vulnerability to attack. In fact, U.S.
immigration laws already are among the toughest in the world and have long
provided the federal government with broad powers to prevent anti-American
terrorists from entering or residing in the United States. A careful analysis of the
September 11" attacks reveals that deficiencies in U.S. intelligence collection and
information sharing, not immigration laws, prevented the terrorists’ plans from being
discovered.

The recent Joint Inquiry into the events of September 11", conducted by the Senate
Select Committee on Intelligence and the House Permanent Select Committee on
Intelligence, confirms that better intelligence — and action on that intelligence — might
have prevented the attacks on the Pentagon and World Trade Center. Similarly, a
recent comprehensive study by the Migration Policy Institute points out that
“Immigration measures are an important tool in the domestic war against terrorism,
but they are not effective by themselves...the lead domestic security response to
terrorism should be strengthened intelligence and analysis, compatible information
systems and information-sharing and vigorous law enforcement and investigations.”
In fact, tightening immigration laws and policies in an unfocused manner will make it
more difficult for the United States to win the global war on terrorism by damaging
the U.S. economy and alienating the immigrant communities and foreign allies whose
cooperation the U.S. government most needs. In contrast, immigration reform would
allow enforcement efforts to focus on terrorists.

. What is the role of a temporary guest worker program in helping to secure our
borders? The U.S. cumrently has a guest worker program: It is known as
undocumented immigration. We must legalize this flow by creating a new temporary
worker program that would give workers the opportunity to work where they are
needed, and employers experiencing shortages the workforce they need to remain
competitive. Such a program would provide legal visas, family unity, full labor
rights, labor mobility, and, if the worker so desires and will not displace a U.S.
worker, permanent residence and citizenship over time. Such a program also would
diminish significantly future illegal immigration by providing people with a legal way
to enter the U.S. and return, as many wish, to their home countries, communities, and
families. A program such as this would allow our government to better focus
resources on those who mean to do us harm. A properly-designed guest worker
program would re-create the circularity that has characterized the worker flow- for
decades. Workers would come to the U.S. and return to their home countries when
they finished their work assignments. Currently, our reinforced borders dramatically
change that traditional migratory pattern as undocumented workers are now forced to
stay in the U.S. or nisk death by crossing the borders through increasingly hostile
terrain, '

A workable guest worker program, while insufficient as an overall strategy (see my
comments below), would help us secure our borders by allowing our government at
and between our ports of entry to focus on the people who mean to do us harm, not on
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these who are filling our labor market needs and trying to reunite with their family
members.

The Bush Administration, on January 7, 2004, unveiled its immigration proposal. The
President was eloquent in his recognition that immigration is in America’s self-
interest, and that “one of the primary reasons America became a great power in the
20" century is because we welcomed the talent and the character and the patriotism of
immigrant families.” The President correctly recognizes that our current immigration
system makes more difficult the urgent task of securing the homeland. Importantly,
President Bush also succinctly identifies a problem that needs immediate attention
when he said that “[a]s a nation that values immigration and depends on immigration,
we should have immigration laws that work and make us proud. Yet today we do
not.” Our immigration laws do not make us proud.

AILA agrees with the President that our current immigration laws do not make sense,
do not make us safer, do not support our economy, and do not reflect our tradition as
a nation of immigrants. Does the Administration’s proposal adequately address these
concerns that the President so eloquently raises? The Administration’s reform
proposal is centered on an uncapped temporary worker program intended to “match
willing foreign workers with willing U.S. employers when no Americans can be
found to fill the job.” The program would grant program participants temporary legal
status and authorize working participants to remain in the U.S. for three years, with
their participation renewable for an unspecified period. Initially, the program would
be open to both undocumented people as well as foreign workers living abroad (with
the program restricted to those outside of the U.S. at some future, unspecified date).
American employers must make reasonable efforts to find U.S. workers. Under this
proposal, participants would be allowed to travel back and forth between their
countries of origin and “enjoy the same protections that American workers have with
respect to wages and employment rights.” The proposal also includes incentives for
people to return to their home countries and calls for increased workplace
enforcement as well as an unspecified increase in legal immigration.

While these and other general provisions of the plan are known, much is still unclear
and could spell the difference between a proposal that works and one that does not.
For example, it is unclear if the proposal would create meaningful access to
permanent legal status because, while it does pot prohibit temporary workers from
applying for legal permanent residency, it would allow them to do so only under
existing immigration law. The question thus remains whether the Administration’s
plan would adequately deal with the three-year, ten-year, and permanent bars, as well
as the grounds of inadmissibility that put roadblocks in the way of undocumented
people using this program to adjust. A program that includes no real prospects for
people to earn permanent resident status will not generate full participation. The
proposal also would allow temporary worker program participants who seek to
remain in America to pursue citizenship, and calls for a “reasonable increase in the
annual limit of legal immigration” for others who seek to immigrate to this country.
These temporary workers would be placed in line behind those already in line.
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However, unless current law is changed, the process to become a legal permanent
resident could take decades for these temporary workers. Finally, the proposal is
silent on the pressing issue of family backlog reductions. Our current immigration
system is characterized by long backlogs that keep close family members separated
for 20 years or longer. AILA has long maintained that comprehensive immigration
reform is needed to address the current situation. (See below for more details.)

. Is a guest worker program sufficient in itself to secure our borders and enhance
our security? No. It is my view that to secure our borders and effectively reform our
tmmigration laws we need comprehensive immieration reform {such as that included
in S. 2010, the Immigration Reform Act of 2004) that includes, along with a worker
program, an earned adjustment and family backlog reduction. People who work hard,
pay taxes, and contribute to the U.S. should be allowed to obtain permanent
residence. ' Reform should stabilize the workforce of U.S. employers, encourage
people to come out of the shadows to be scrutinized by our government, and allow
immigrants to work and travel legally and be treated equally. Many have been here
for years, are paymg taxes, raising families (typically including U.S. citizen and
lawful permanent resident spouses and children), contributing to their communities
and are essential to the industries within which they work. In order to unite families
and keep them together, appropriate waivers must be available for grounds of
admissibility and deportability.  In addition, our immigration system has been
characterized by long backlogs in family-based immigration and long delays in
business-based immigration. Illegal immigration is a symptom of a system that fails
to reunify families and address economic conditions in the U.S. and abroad. To
ensure an orderly future process, our system must reduce bureaucratic obstacles and
undue restrictions to permanent legal immigration. Developing an increased legal
migration flow will make immigration more orderly and legal. It also will allow
more people to reunite with their families and work legally in the U.S., and would
facilitate fair, equitable, and efficient immigration law, policy, and processing. It is
essential to make legal future immigration that otherwise will happen illegally.

Because many of the problems with the current U.S. immigration system are
interrelated, reform must be comprehensive to successfully address our nation’s needs
and realities. The status quo is unacceptable, especially in a post-September 11
world. Enhanced security is central, but part of that security is keeping our economic
security through the continved flow of people and goods. Qur current system is
characterized by families being separated for long periods of time and U.S. employers
unable to bring in needed workers. People are forced to live an underground
existence, hiding from government for fear of being separated from their families and
jobs. The current enforcement system fails to prevent illegal immigration, and
precious resources that should be spent on enhancing our security are wasted on
stopping hard-working people from filling vacancies in the U.S. Our immigration
system needs to be reformed so that legality is the norm, and immigration is legal,
safe, orderly, and reflective of the needs of American families, businesses, and
national security.
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Immigration reform that legalizes hard-working people already here and that creates a
new worker program will help the U.S. government focus resources on enhancing
security, not on detaining hard-working people who are filling vacancies in the U.S.
labor market and/or seeking to reunite with their close family members. In addition,
an earned adjustment program will encourage people to come out of the shadows and
be scrutinized by our government, and a new worker visa program will create a legal
flow through which people can enter and leave the U.S. The legality that results from
these mnitiatives will contribute to our national security by helping to focus resources
on those who mean to do us harm. Such legality also will facilitate enforcement
efforts by allowing our government to focus resources. Enforcing a dysfunctional
system only has led to more dysfunction, not better enforcement.

Two bipartisan measures now before Congress constitute important “down payments”
on comprehensive immigration reform. They are: the Agricultural Job Opportunity,
Benefits and Security (Aglobs) Act (S. 1645/H.R. 3142) and the DREAM /Student
Adjustment Act (S. 1545/H.R.1684). Both these bipartisan measures would
implement needed reforms.

Aglobs is a landmark example of business, immigration, agriculture, labor, civic and
faith-based groups working together to propose solutions to long-standing problems
with agricultural labor policy. This measure would reform the H-2A process so that
agricultural employers unable to find American workers would be able to hire needed
foreign workers. The legislation also provides a reasonable mechanism for
undocumented agricultural workers to earn legal status.

Despite the fact that many undocumented children have grown up in the U.S,
attended local schools, and have demonstrated a sustained commitment to learn
English and succeed in our educational system, our immigration laws provide no
avenue for these students to become legal. Many were brought to the U.S. by their
parents at an age at which they were too young to understand the legality of their
arrival, let alone take action to rectify this decision. The DREAM/Student
Adjustment Act would allow immigrant students who have grown up in this country,
graduated from high school, been acculturated as Americans, and have no criminal
record, to go to college and legalize their immigration status.

. Is it important to move akead on comprehensive immigration reform to secure
our borders? Yes, absolutely. Our nation has no choice but to move ahead on
comprehensive immigration reform if we are to secure our borders and enhance our
security. Immigration reform is an essential tool to make us safer. We must proceed
post haste.

28t52014A
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EXECUTIVE SUMMARY &

POLICY RECOMMENDATIONS

In the hours following the deadly terrorist attacks of September 11,
2001, the United States government took the extraordinary step of
sealing U.S. borders to traffic and trade by grounding all aircraft flying
into or out of the country and imposing a lock-down on the networks of
transportation and commerce that are the lifeblood of our economy and
society. Given the uncertainty over what might happen next, these emer-
gency procedures were a necessary and appropriate short-term response to
the attacks. In the long run, however, a siege mentality and the construc-
tion of a fortress America are ineffective and unrealistic responses to the
dangers we face.

National security is most
effectively enhanced by
improving the mecha-

If we are to succeed in reducing our vulnerability to further terrorist nisms for identifying
attacks, we must focus our attention and resources on the gaps in intelli- actual terrorists, not by
gence gathering and information sharing that allowed nineteen terrorists implementing harsher
to enter the United States. National security is most effectively enhanced immigration lows or
by improving the mechanisms for identifying actual terrorists, not by blindly treating all for-

implementing harsher immigration laws or blindly treating all foreigners as
potential terrorists. Policies and practices that fail to properly distinguish
between terrorists and legitimate foreign travelers are ineffective security
tools that waste limited resources, damage the U.S, economy, alienate those
groups whose cooperation the U.S. government needs to prevent terror-
ism, and foster a false sense of security by promoting the illusion that we
are reducing the threat of terrorism.

eigners as potential ter-
rorists.

Immigration reform measures that can enhance our security without
jeopardizing the important role immigration plays in the war against ter-
rorism and in our economy include:

1. Adequately funding the development of new technology that uses
biometric data to identify and track individuals who travel to and
from the United States,

2. Continuing the integration of information sharing among federal
agencies through the Terrorist Threat Integration Center. Security
databases also must include safeguards against potential abuse of
data, ensure the security and confidentality of information, pro-
tect the privacy rights of indwviduals about whom information is
collected, and establish procedures to determine how information
is entered into and removed from the databases.

3. Implementing a comprehensive, adequately funded, and workable
entry-exit system that allows for evaluation of threats on a case-by-
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case basis, rather than by profiling entire groups, and also allows
legitimate travelers to get quickly through immigration checkpoints.

Making the U.S. border the last line of defense against terrorism,
not the first, by pursuing multilateral strategies with Canada and
Mexico to create a North American Perimeter Safety Zone; requir-
ing all airines flying to the United States, including foreign air-
lines, to transmit passengers’ names at take-off to the destination
airport so that they can be checked against the look-out list; and
increasing the use of pre<learance and pre-inspection programs

that provide U.S. officials the opportunity to check passengers for

admission prior to their boarding a flight to the United States
(while including safeguards to allow asylum protection for those
who truly deserve it).

Creating an office within the Department of Homeland Security
whose mission will be to gain the cooperation of immigrants in the
war on terrorism through policies that have an intelligence, rather
than an enforcement perspective.

Training immigration officials to understand the tactics, techniques,
and procedures used by terrorists, as well as in ways to obtain
community cooperation in uncovering threats.

Simplifying immigration laws in order to address security threats,
while eliminating extraneous or obsolete provisions and repealing
provisions that tie up resources and add to the complexity and
confusion of our immigration system without measurably enhanc-
ing our security (i.e., repeal INA §212(a)(9)(B)).

Expanding the grounds of eligibility and the number of visas
available to persons who provide valuable information on terrorist
threats.

Developing a comprehensive legalization program to allow un-
documented immigrants in the United States to obtain legal status,
along with a guest-worker program to provide a legal and orderly
flow of immigrants to fill legitimate labor market needs, in order
to allow enforcement efforts to focus on terrorists.

Restoring integrity to the system by creating a judicial review pro-

officers are applying consistent policies; and restoring discretion to
immigration judges and officials so they can allow aliens who are
not security threats to stay in the United States, rather than wasting
resources on deporting deserving individuals with ties to our coun-
try {i.e., restoration of the old “suspension of deportation” provi-
sions).
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UNDERSTANDING THE ROLE OF IMMIGRATION

Because all nineteen of the September 11 terrorists were foreigners,
some observers have been quick to blame our vulnerability to
terrorist attacks on lax immigration laws.! While such a response was
predictable, it was misguided and has inevitably resulted in overreaction.
Calls to impose a “moratorium” on immigration,” halt the issuance of
student visas,’ close the borders with Canada and Mexico,® eliminate the
Diversity Lottery visa program,® draft harsher immigration laws,® and simi-
lar types of proposals reflect a serious misunderstanding of the relation-
ship between immigration policy and national security.

Although the attacks of September 11% revealed serious management
and resource deficiencies in the bureaucracies that administer our borders,
U.S. immigration laws in and of themselves did not increase our vulner-
ability to attack. In fact, U.S. immigration laws already are among the
toughest in the world and have long provided the federal government
with broad powers to prevent anti-American terrorists from entering or
residing in the United States. A careful analysis of the September 11%
attacks reveals that deficiencies in U.S. intelligence collection and informa-
tion sharing - not immigration laws - prevented the terrorists’ plans from
being discovered.

The recent Joint Inquiry into the events of September 11, conducted
by the Senate Select Committee on Intelligence and the House Permanent
Select Committee on Intelligence,” confirms that better intelligence - and
action on that intelligence - might have prevented the attacks on the
Pentagon and World Trade Center. Similarly, a recent comprehensive study
by the Migration Policy Institute points out that “Immigration measures
are an important tool in the domestic war against terrorism, but they are
not effective by themselves...the lead domestic security response to terror-
ism should be strengthened intelligence and analysis, compatible informa-
tion systems and information-sharing and vigorous law enforcement and
investigations.” In fact, tightening immigration laws and policies in an
unfocused manner might very well make it more difficult for the United
States to win the global war on terrorism by damaging the U.S. economy
and alienating the immigrant communities and foreign allies whose coop-
eration the U.S. government most needs.

A careful analysis of the
September 11" attacks
reveals that deficiencies in
U.S. intelligence collection
and information sharing
~ not immigration laws ~
prevented the terrorists’
plans from being discov-
ered.
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Far from being too lax,
U.S. immigration law in
many areas has become
an inflexible body of
harsh and complex rules
that make it difficult for
enforcement agencies fo
focus their resources on
people who pose a real
threat to national secu-
rity or public safety.

t the outset, we must disabuse ourselves of the potion that the

United States has lax immigration laws. In fact, U.S. immigration
laws have long provided the government with broad powers to deny admis-
sion to any person suspected of attempting to enter the United States to
violate U.S. laws or endanger public safety. Since 1990, Consular officers in
posts around the world have had virtually unreviewable discretion to deny a
visa to any person who they have “reasonable grounds to believe seeks to
enter the United States to engage solely, principally, or incidentally” in any
terrorist activity or “any other unlawful activity.” Similarly, the definition of
what it means to “engage in terrorist activity” has long been broadly defined
to include “the preparation or planning of a terrorist activity...the gathering
of information on potential targets for terrorist activity...providing any type
of material support, including a safe house, transportation, communications,
funds, false identification, weapons, explosives, or training,” or “the solicita-
tion of any individual for membership in 2 terrorist organization, terrorist
government, or to engage in terrorist activity.”® Any one of the September
11% hijackers could have been excluded from the United States under these
broad powers, had U.S. officials known their intentions. The far more diffi-
cult and important task is to provide accurate intelligence information in a
timely fashion to the various agencies that enforce these laws, so that the laws
can be applied to the terrorists. Simply passing “tougher” immigration laws
does nothing to improve the quality or flow of intelligence information.

Far from being too lax, U.S. immigration law in many areas has become
an inflexible body of harsh and complex rules that make it difficult for
enforcement agencies to focus their resources on people who pose a real
threat to national security or public safety. Under cusrent immigration law,
for example, the definition of an “aggravated felony” lumps together those
who have committed a minor offense with those who have committed
murder. Purthermore, there is little that 1s “lax” about laws that subject a
long-term permanent resident to deportation for pulling someone’s hair;
make it a deportable offense to vote mistakenly in an election;"® and
deport a person who has been in the country since childhood solely be-
cause that person took a wrong turn into a school parking lot and had a
lawfully registered firearm in his car.” Since 1996, more than 11 million
people have been refused entry to the United States, told to depart “volun-
tarily,” or actually deported.” Millions more have had their application for
a visa denied by U.S. consulates abroad. This is hardly the result one would
expect from “lax” laws.

U.S. immigration laws not only can be extraordinarily harsh, they also
are among the most complicated in the world - so complicated, in fact,
that the agency charged with enforcing them has called them a “mystery
and a mastery of obfuscation.” Federal immigration authorities routinely
give out erroneous information about these laws because they themselves
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often do not fully understand them.” Even if an individual qualifies to
immigrate to the United States, he or she often must wait years, or even
decades, to get here. The United States calls itself a “nation of immigrants,”
but immigrating legally is a process fraught with bureaucratic confusion
and delays. Making these already convoluted laws even more harsh and
complex does not stop terrorists, but it does have the perverse effect of
creating more undocumented immigrants, who are then targeted for de-
portation and removal and whose status becomes a focus of enforcement.

One of the most revealing, yet often ignored, facts about the nineteen
hijackers is that they successfully navigated our complicated immigration
laws.!® The terrorists studied our laws carefully and made every attempt to
follow them. They hid their true intentions, were issued valid visas by the
Department of State, and were allowed into the United States by Immigra-
tion and Naturalization Service (INS) agents.” When one terrorist did fail
to comply with the complicated rules governing his visa, the INS waived
those rules, apparently because INS agents misunderstood how the rules
were supposed to be applied.”®

We must accept the reality that harsher immigration laws would not
have stopped the terrorists. Al Qaeda has shown a rare diligence and
capacity to comply with the laws, or at least to appear to comply with
them. For example, there were indications in the early 1990s that terrorists
were trying to use the asylum system to gain entry to the United States.
When the U.S. Government became aware of this and started detaining
asylum applicants who were suspected terrorists, the terrorists switched
their tactics and began using tourist and student visas. More recently, they
have been recruiting American citizens, who cannot be excluded from the
United States no matter how harsh our immigration laws. As immigration
laws change, terrorists simply adapt.

Simply passing ‘tougher’
immigration laws does
nothing to improve the
quality or flow of intelli-
gence information.

IGNORING HISTORY

he United States has tried before to use immigration policy to

prevent terrorism, and failed. In 1993, Islamic terrorists bombed the
World Trade Center, killing six people and injuring more than a thousand.
Senator Charles Schumer (D-NY) reacted immediately by proposing the
Terrorist Prevention and Protection Act of 1993.% Had this bill become
law, however, it would have done nothing to stop Timothy McVeigh, a U.S.
citizen, from blowing up the Oklahoma City Murrah Federal Building in
April 1995. Ironically, congressional leaders responded to that attack just as
they had responded in 1993: by passing more legislation targeting non-
citizens, in this case, the Anti-Terrorism and Effective Death Penalty Act of
1996 (AEDPA)®? and the Illegal Immigration Reform and Immigrant Re-
sponsibility Act of 1996 (IIRAIRA)? Billed as measures to enhance na-
tional security by improving our ability to exclude and deport foreigners,
in reality the immigration provisions of these laws did little or nothing to
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dence that, since Septemn-
ber 11*, the U.S. govern-
ment again is wasting
precious resources on im-
migrotion policies that do
very little to enhance na-
tional security.
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improve security. Instead, they caused the INS to expend enormous effort
deporting long-term immigrants for reasons entirely unrelated to terrorism.
Despite statements from lawmakers that these laws would prevent future
terrorist attacks, nothing in AEDPA or IIRAIRA stopped Mohammed Atta
and his comrades from carrying out the September 11 attacks.

There is significant evidence that, since September 11*%, the U.S. govern-
ment again is wasting precious resources on immigration policies that do
very little to enhance national security. For example, Attorney General John
Ashcroft has implemented a program to more rigorously enforce the law
requiring immigrants to notify the federal government of any change of
address within ten days. This program was billed as an “anti-terrorism”
measure, despite the fact that it does little or nothing to detect terrorists.
Soon after this program was announced, the federal government was swamped
with hundreds of thousands of change-ofaddress notices, which it was
unable to process® There is no reason to believe that forcing potential
terrorists to file change-of-address notices would stop them for committing
acts of rerrorism, but the wheels of bureaucracy churn on, processing the
forms anyway. Similarly, with a program called “Special Registration,” the
government required thousands of mostly male and Muslim foreigners to
report repeatedly to immigration offices, where immigration officials col-
lected reams of personal information on them, including their credit card
numbers, and made them wait for hours or risk deportation. Not a single
terrorist was uncovered through this program, but thousands of immi-
grants were detained and sometimes abused when they attempted to com-
ply with it. Significant government resources have gone into enforcing this
and other similarly ill-conceived bureaucratic responses to September 11,

U.S. immigration laws are already tougher than most people appreciate.
Making them even harsher will do little to enhance security, and actually
may do far more to harm it. Harsher immigration laws can exclude the
wrong people—people we need to fight the war on terrorism and to build
our economy. Moreover, harsher laws must be enforced, and thus require
additional law enforcement resources that already are in short supply. While
increased enforcement efforts can enhance security if the laws being en-
forced are carefully focused on security, increased enforcement of harsher
laws that are not narrowly tailored to address security concerns simply
diverts the limited resources available to target terrorism. Finally, harsher
laws give us a false sense of security, a lesson we have failed to learn from
prior terrorist attacks.

FAILURES OF INTELLIGENCE

he attacks of September 11" did not stem from a failure of immi-
gration law, but a failure of intelligence. The attacks also demon-
strated that U.S. policymakers had neglected to focus resources on the real
threats to national security. While the Federal Government was spending
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millions of dollars rounding up and deporting undocumented Mexican
workers at restaurants and factories around the United States, Mohammed
Atta and his terrorist comrades were issued visitor’s visas and waved through
airport immigration checkpoints.

In 2002, the House and Senate Intelligence Committees held numer-
ous closed and open hearings concerning the intelligence aspects of the
September 11% attacks. Among the Committees’ findings was that a failure
by the intelligence community to share intelligence information with the
INS and State Department resulted in missed opportunities to stop or
apprehend at least two of the hijackers. The report of the Joint Inquiry
states: “For a variety of reasons, the Intelligence Community failed to
capitalize on both the individual and collective significance of available
information that appears relevant to the events of September 11%. As a
result, the Community missed opportunities to disrupt the September 11%
plot by denying entry to or detaining would-be hijackers; to at least try to
unravel the plot through surveillance and other investigative work within
the United States; and, finally, to generate a heightened

state of alert and thus harden the homeland against at-

tack.”%

In additional comments, Vice Chairman of the Senate
Select Committee on Intelligence Senator Richard C. Shelby
(R-AL) stated, “One of the serious problems identified by
our Joint Inquiry is the pervasive refusal of the CIA [Cen-
tral Intelligence Agency], in the months and years before
September 11, to share information about suspected ter-
rorists with the very U.S. Government officials whose re-
sponsibility it is to keep them out of the United States:
the State Department consular officials who issue visas

“One of the serious problems identified
by our Joint Inquiry is the pervasive
refusal of the CIA, in the months and
years before September 11, fo share in-
formation about suspected terrorists with
the very U.S. Government officials whose
responsibility it is to keep them out of
the United States.”
- Senator Richard Shelby,
Vice Chairman,
Senate Select Committee on Intelligence

and the INS officials who man immigration posts at every

American port of entry.”*

Senator Shelby went on to note that INS and State Department per-
sonnel regularly screen visa applicants and U.S. arrivals against the TIPOFE
system, which serves as a “watchlist” for suspected terrorists and other
criminals. “With respect to suspected terrorists,” he states, “the TIPOFE
database is populated principally through the submission of names from
the CIA. Crucially, however, without CIA input, these officials cannot do
their job - and even terrorists known to the CIA will be able freely to
acquire visas and be granted entry if the CIA has neglected to share their
names with TIPOFF. Alarmingly this is apparently precisely what happened
for years, because CIA was unwilling to share more than a small fraction of
its information about suspected terrorists with State and INS.”?

In addition to problems with the TIPOFF system, the Joint Inquiry
discovered that two of the hijackers ~ Khalid Almidhar and Nawag Alhazmi
~ were allowed visas and entry to the country even though the CIA had
information indicating the men were suspected terrorists. Both men re-
ceived visas and entered the United States on January 15, 2000. Almidhar
departed in June 2000 and returned on a visitor visa on July 4, 2001
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However, it was not until August 2001 that a CIA cable requested the FBI,
INS, and other agencies to look out for Almidhar and Alhazmi.

Eleanor Hill, Staff Director of the Congressional inquiry, testified that
the CIA cable did not request an active search for the suspected terrorists.
The cable, she said, was not accompanied by any specific notation indicat-
ing the INS should use all means possible to find these two suspects. Then-
INS Assistant Commissioner for Investigations Joseph Greene testified
that INS might have captured the men at the port of entry or elsewhere
had the agency received timely information concerning the potential secu-
rity threat they represented. “We think there is a likelihood that that could
have happened,” he said. “The capacity is there for us to make a contribu-
tion, had we been asked.”?

Hill said the committees’ investigators discovered that an FBI report in
July 2001 (“the Phoenix memo”) warning about Al Qaeda possibly training
terrorist pilots in America was not turned over to the Federal Aviation
Administration (FAA) until 2 number of months after September 11t
“This lapse in sharing intelligence, and the failure to add the names of at
least two of the hijackers to the State watch list prior to September 11, were
attributed to a lack both of resources and of awareness of watch listing.””
Claudio Manno, a senior intelligence official at the Transportation Security
Administration, testified, “Had we had information that those two indi-
viduals presented a threat to aviation or posed a great danger, we would
have put them on the list and they should have beén picked up in the
reservation process.”®

In a 2003 report that comprehensively reviews the federal government’s
response to the September 11 artacks, the Migration Policy Institute (MPI)
not only reinforces many of the Joint Inquiry’s findings concerning the
importance of intelligence gathering and information sharing, but goes a
step further by examining the relationship between immigration policy and
national security. A central conclusion of the report is that immigration
controls in and of themselves are not effective means of reducing the
vulnerability of the United States to terrorist attack. The report notes that
immigration measures are able to “bar terrorists about whom the govern-
ment already has information from entering the country, and set up gate-
ways and tracking systems so that someone already here can be found if
intelligence agencies identify him as a suspect.”® In other words, as one
“senior Western intelligence official” told the report’s authors, “tightening
immigration controls doesn’t help you that much until the intelligence
side gives you a name, and then it helps you track them.”®

A key, albeit disturbing, finding of the MPI report is that “even under
the best immigration controls most of the September 11* terrorists would
still be admitted to the United States today. That is because they had no
criminal records and had not been singled out for special scrutiny by
intelligence agencies. The innovation al Qaeda introduced is ‘clean opera-
tives” who can pass through immigration controls.” As a result, immigra-
tion measures “are not effective by themselves in identifying terrorists of
this new type.”®
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A:ording to many experts, the broad immigration restrictions imple-
ented by the U.S. government after September 11%, particularly
those directed at Muslims and Arabs, are not only too unfocused to
effectively enhance security, but may actually hinder intelligence investiga-
tions by fostering resentment among these groups both within the United
States and abroad. ¥ Moreover, harsh immigration policies aggravate two
key intelligence shortcomings identified after September 11%: the need for
human intelligence sources who can infiltrate terrorists’ communities, and
the need for translators who speak the relevant languages.

Vincent Cannistraro, former director of Counterterrorism Operations
and Analysis at the CIA, observes that some immigration policies have
“alienated a lot of these [Arab and Muslim] communities, caused a great deal
of fear and reinforced the tendency of immigrant communities to huddle
together and not trust authorities, which works against intelligence gather-
ing by law enforcement, particularly the FBL..The idea that you stigmatize
whole classes of people and profile them because you think this is going to
prevent the next terrorist attack is exactly the wrong way [to go about
it]...There may very well be another clandestine al-Qaeda cell in North America,
but none of these methodologies has contributed to identifying them.”®

Mr. Cannistraro’s comments highlight one of the lessons we have not
yet learned about the role immigration law and policy must play in the war
against terrorism: The United States needs immigrants in order to fight
this war. Rather than turning away immigrants, we must recruit them, The
best defense against terrorism, to quote Jack Dempsey and to paraphrase
George Washington, is 2 good offense. This entails improving the human
intelligence (HUMINT) from members of the communities in which ter-
rorists live. Immigrants can provide this intelligence.

As the Joint Inquiry noted, the United States lacks the human assets
needed to analyze intelligence about terrorists, in large part because intelli-
gence agencies do not have enough people who speak the relevant lan-
guages.¥’ Margaret Gulotta, chief of the FBI's Language Services Section,
has said that most intelligence analysts may not recognize terrorist threats
because of language barriers. Although the FBI has hired hundreds of
linguists since September 11%, there is still a severe shortage.®® “Warnings
of terrorist attacks may not be translated in time unless more people are
hired by the nation’s defense and intelligence agencies,” Gulotta has said *
Only about six hundred American students are now studying Pashto, Dari,
Farsi, and Uzbek at U.S. colleges, although 40 million people worldwide
speak those languages.® The United States simply does not produce enough
native speakers of many critical languages.”

The State Department - which is responsible for communicating U.S.
policies to the Arabic speaking world - has only 54 fluent Arabic speak-
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ers.” Very few American schools even teach the languages needed for the
war on terror. Even the Defense Language Institute in Monterrey, Califor-
nia, does not teach some of them. As a result, the United States can either
utilize immigrants or outsource translation overseas in order to gain access
to sufficient foreign-anguage speakers to translate the massive amounts of
information the Intelligence Community gathers each day.

One can draw similar conclusions about human intelligence. Very few
native-born Americans have the ability to infiltrate Al Qaeda camps. The
few who have done so - John Walker Lindh and Jose Padilla, for example -
have not been used as counterintelligence assets. It will take years to train
native-born Americans to infiltrate Al Qaeda terrorist organizations. As a
result, the United States must recruit immigrants. The US. government,
however, is unlikely to gain the cooperation of immigrants by terrifying
thern and making them unsympathetic to U.S. policies.

The federal government has sometimes lacked sensitivity to this key
security issue. For example, shortly after September 11%, Attorney General
John Asheroft announced a crackdown on immigrants. A few days later, he
announced that any immigrants who came forward and provided useful
information would be rewarded with a visa.”® Inconsistent messages like
these do not encourage immigrants to come forward and help.

The government also has summarily deported many individuals who
could have provided useful intelligence or acted as counterintelligence
agents. Rather than dumping immigrants in Somalia,* where they are likely
to be killed or turned into future terrorists as a matter of survival, it might
have been smarter to consider their value as intelligence sources and treat
them accordingly. Creating new terrorists - more angry people who have
nothing to lose by attacking the United States - is not a logical strategy.”

A strategy that does succeed in fighting terrorists is one that enlists the
aid of members of the communities in which the terrorists live and work.
Such a strategy was enormously successful in fighting U.S. domestic terror-
ism after the Oklahoma City bombing.* A similar strategy can be applied
to fighting Al Qaida, but it requires government officials to think cre-
atively about how to separate the terrorists from the community in which
they live, so that this community will identify with the government and
not with the terrorists, and thus provide assistance to the government.
This is the only strategy that is likely to be successful in the long term.

Despite the urgent need for assistance from the immigrant community,
the U.S. government persists in responding to terrorism by enacting in-
creasingly harsh immigration laws. The assumption underlying this ap-
proach is that stricter laws will inevitably increase our security by somehow
preventing terrorism. In fact, harsher immigration laws undermine national
security if they cause us to exclude the wrong people, deprive the govern-
ment of the human intelligence needed to assess the terrorist threat, waste
resources on deporting people who pose no threat to security, and foster
the mistaken belief that limiting the number of foreigners who come to
the United States will reduce the threat of terrorism.
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Aithough harsh immigration policies do little to enhance national
ecurity, they do harm the U.S. economy. As immugration laws are
tightened in the name of security, many people are excluded who otherwise
would immigrate to America or seek to enter for legitimate reasons. Some
are deterred by what they perceive as an anti-immigrant political climate,
others because they cannot meet the requirements of ever harsher laws. The
end result is that these people go elsewhere. The U.S. economy therefore is
left with fewer and fewer young, immigrant workers who pay taxes that
support a rapidly aging native-born population. In addition, recent de-
clines in the arrival of researchers and scientists, foreign patients, and

tourists are having an adverse impact on im-
portant sectors of our economy.

Decline in International Travel to the U.S.
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entists will instead go to other, more wel-

R R Business, November 20, 2003.
coming countries.

Losing foreign students serves only to hurt national security and ben-
efit U.S. competitors. Consider India, a country that has traditionally
supplied large numbers of foreign students to the United States, many of
whom have stayed on to become highly productive members of society. In
the backlash against tmmigrants after September 11*, many of these people
are either staying in India or choosing to study elsewhere, fearful of com-
ing to the United States. India is already starting to outstrip the United
States technologically. Will U.S. security be enhanced when India holds the
keys to high technology?

It is easy to see how harsher laws can exclude the wrong people if we
look at a historical example. In December 1932, Albert Einstein sought a
visa to escape Nazi Germany and come to the United States. But there was
a problem - a U.S. government file showed that Einstein was a suspected
socialist and had ties to soctalist groups. A conservative organization had
sent a sixteen-page report on Einstein to the State Department, urging that
he be denied entry to the United States. Einstein was only able to obtain a
visa after applying media pressure through the New York Times and the
Associated Press. He escaped Germany just a few weeks before Hitler seized
power in Berlin.®

Industry Association of America, Before The House Committee on Smalt
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In 2003, seventy years later, if Einstein had made the same application,
he would no doubt be excluded from the United States - inadmissible as a
terrorist sympathizer. Einstein’s documented ties to various subversive groups
would mark him as someone to be barred from entry to the United States.
If this had been the case in 1932, he would have been left in Nazi Germany,
probably to become a victim of the Nazi Holocaust. If he had not been
imprisoned and executed, his scientific talents would surely have been put
to use by the Nazis to develop nuclear weapons before the United States.
As this example illustrates, adopting blanket rules that exclude whole classes
of people may keep out individuals who could make invaluable contribu-
tions to our national security as well as our economy.

“SOFT POWER"

Those who perceive the One of the greatest national security assets of the United States is
United States as a lond the “soft power” of its image. Like the “goodwill” of a corpora-
of opportunity and free- tion, this asset is not easily measured, but it is clear that it currently is

being wasted. The United States is safest when she is viewed favorably by
others. The image of the United States as a land of freedom is an invalu-
able national security asset. This image is what makes Americans and others
willing to fight and die for her. Preserving this image is in large part a
function of keeping America a country where the “rule of law,” fairness,
and justice prevail.

dom are likely to join in
the war on terrorism.
Creating an image of
America as xenophobic
and isolationist squan-
ders this asset.

One of the frequently overlooked “soft power” aspects of U.S. national
security is the treatment of immigrants. Those who perceive the United
States as a land of opportunity and freedom are likely to join in the war on
terrorism. Creating an image of America as xenophobic and isolationist
squanders this asset.

Harsher immigration laws also make it more likely that government
power will be abused and directed at the wrong people. While harsher laws
do not stop terrorists, they do stop legitimate visitors to the United States:
foreign students, investors who could increase the nation’s productivity,
and workers willing to work long hours in jobs most Americans don’t want.
Restrictive laws keep families from being united, causing untold hardship
to U.S. citizens and their children. Legitimate refugees are denied safe
haven. More and more immigrants are likely to be deported or mistakenly
excluded.

A more practical harm to national security comes, however, from laws
and policies that divert attention and resources away from real threats. As
the Joint Inquiry found, the attacks of September 11* might have been
prevented with better intelligence. But targeting immigrants rather than
terrorists does nothing to enhance intelligence capabilities.

Consider, for example, proposals to legalize undocumented immigrants.
Some critics have argued that legalization would harm national security.®

12
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In fact, a comprehensive legalization program is much more likely to
enhance national security. Mexican and other foreign workers pose very
little security threat to the United States. Most have no criminal record.
Repeatedly hunting them down and deporting them does nothing to
enhance security, but merely advertises to the world that the United States
cannot stop the determined from coming. A comprehensive legalization
program would free DHS from having to waste its limited resources on
finding and deporting undocumented workers. Instead, these workers could
come forward, be fingerprinted, have their backgrounds checked, be inter-
viewed, pay taxes, and provide information to DHS about their means of
entry into the United States. From a security perspective, it is much better
‘to have comprehensive records on these people than to have the current
situation, where locating them is entirely hit or miss. Undocumented im-
migrants who come out of the shadows represent an unused source of
intelligence as well as a vast economic benefit to the United States.

CONCLUSION

he primary fault for the September 11* attacks rests with the terror

ists who murdered thousands of human beings. The terrorists died
with the blood of innocent people on their hands. The success of the
United States in tracking down those who helped finance and mastermind
the attacks has improved the chances that such acts can be prevented in
the future.

Beyond the terrorists themselves, inte