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(1)

THE CHILD CUSTODY PROTECTION ACT: PRO-
TECTING PARENTS’ RIGHTS AND CHIL-
DREN’S LIVES 

THURSDAY, JUNE 3, 2004 

UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 3:15 p.m., in room 

SD–226, Dirksen Senate Office Building, Hon. Jeff Sessions pre-
siding. 

Present: Senators Sessions and Ensign [ex officio.] 

OPENING STATEMENT OF HON. JEFF SESSIONS, A U.S. 
SENATOR FROM THE STATE OF ALABAMA 

Senator SESSIONS. We will come to order. I just have to extend 
an apology for the extended time that vote took. We have a little 
courtesy to give a few extra minutes, and they gave too much time 
as far as I am concerned in letting everybody make sure they got 
to cast their vote on a 95 to nothing vote. 

And they have two more, so I cast my second vote, and it looks 
like we will have to go back for another vote. But I thought, with 
your indulgence, I would at least make an opening statement and 
maybe we can get started, and then maybe just one more short 
break before the interruption. 

Today’s hearing will take testimony on the Child Custody Protec-
tion Act, offered by our colleague and friend, Senator John Ensign. 
I am pleased to be a cosponsor of the bill. In fact, I was a cosponsor 
of the bill about 6 years ago when Senator Spence Abraham first 
offered it. We will hear both sides of the issue today from excellent 
panels. 

The proposed legislation deals with what I think is a very real 
problem involving interstate transportation of minor children for 
the purposes of abortion, in violation of State-protected custody 
rights of parents, and the well-being of children. It is not about 
abortion. It is about the custody rights of parents. 

This legislation will be a step toward defeating the legal loophole 
that now exists. It is a loophole that cheats parents out of their 
basic right to know about the health concerns of their minor chil-
dren. This legislation does not expand or contract existing State 
laws or appear in any way to contradict Supreme Court precedent 
involving minor children and abortion. It would simply deal with 
how to give effect to constitutionally valid parental custody rights 
in our mobile society. 
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The Supreme Court has made it clear in Planned Parenthood v. 
Casey, a decision that expanded abortion rights, that it is proper 
for a State to declare that an abortion should not be performed on 
a minor child unless a parent is consulted. Many States require pa-
rental consent before a principal or a teacher can hand out an aspi-
rin, and many States have concluded that to perform an abortion 
on a minor without parental consent or notice is a very dramatic 
interference on parents’ protected interests. 

It is the parents, after all, who will have to monitor their daugh-
ter’s post-abortion medical condition. They love the child and they 
want her to have the best care. They have every right to not want 
some older man or some other person, for example, who has no real 
interest in their daughter’s well-being making serious health deci-
sions, or leading her into serious health decisions without their 
knowledge at all. 

In my view, the right of parents to be involved in these major 
decisions is fundamental and ought not be lightly transgressed. 
State parental consent and notification statutes are a legitimate 
step to protect basic parental rights. However, we do not even need 
to discuss the merits of parental consent legislation because the 
issue before us today is not whether States should have such laws. 
The issue before us today is whether or not we should allow the 
circumvention of such constitutional State laws which are designed 
to protect children’s health and parental rights. 

There is direct evidence that third parties are interfering with 
protected parental rights by taking minor children for the purpose 
of an abortion from a State where parents have to be notified, to 
another State that does not have a notification law. This bill would 
preclude these third parties. It is not a radical or extreme proposal. 
Rather, it is just good public policy. 

This is the type of legislation that even some pro-choice advo-
cates agree with. Dr. Bruce Lucero, a former abortionist from Ala-
bama, has performed 45,000 abortions. He supports this legislation. 
In a New York Times op ed he wrote that, ‘‘dangerous complica-
tions’’ are more likely to result when parents are not involved in 
these out-of-State abortions. 

We will hear evidence today that demonstrates that this issue 
does not involve a few isolated cases. An attorney for the Center 
for Reproductive Law and Policy, Kathryn Kolbert, has stated, 
‘‘There are thousands of minors who cross state lines for an abor-
tion every year and who need assistance from adults to do that.’’ 

We have seen several examples of abortion clinics which openly 
place advertisements in the yellow pages of phone books, in nearby 
States that have parental consent statutes. These advertisements 
proudly proclaim ‘‘no parental consent.’’ 

Let me just show you a couple of these: ‘‘Abortion: No Waiting 
Period, No Parental Consent,’’ and this was in the Pennsylvania 
phone book yellow pages encouraging people to go across the State 
line to Maryland. Pennsylvania has a parental notification statute. 

Here is another one from the Pennsylvania phone book: ‘‘No 
Waiting Period, No Parental Consent Required.’’ 

‘‘No Parental Consent or Waiting Period,’’ and this was an ad for 
a Buffalo, New York abortion clinic in the Erie, Pennsylvania yel-
low pages. 
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This is an ad from a Phillipsburg, New Jersey, clinic, again no 
parental consent. 

You have another one there. This ad is located on the website for 
an Englewood, New Jersey clinic. However, it is located on the 
page for Pennsylvania abortion clinics. 

This is on the Pennsylvania website abortionclinic.com. These 
ads all target Pennsylvania teenagers and entice them to sur-
rounding States. It doesn’t just happen in Pennsylvania. On the 
State pages for 23 States with parental involvement laws, on the 
abortionclinic.com website, there are ads for abortion clinics in 
States without these laws. So we have an open policy of encour-
aging transportation in interstate commerce to evade State laws. It 
is the policy of these clinics to do so. 

Some will argue the bill is unconstitutional and we will hear tes-
timony on that today, but the Supreme Court has upheld parental 
notification and consent laws and this bill would simply help en-
force those. It does nothing more than prohibit the evasion of the 
existing State constitutional statutes. 

I was a Federal prosecutor for nearly 15 years and I remember 
the long-time Federal statute, the Mann Act, that prohibited the 
interstate transportation of women across State lines for the pur-
poses of prostitution. That law has been upheld numerous times 
since the early 1900’s. 

Similarly, as a prosecutor I prosecuted in Federal court those 
who transported in interstate commerce stolen motor vehicles. It 
was not the theft of the vehicle that was the basis for the Federal 
crime. It was the transportation in interstate commerce of a vehicle 
that has been stolen. That was the gravamen of the offense. 

So this bill is narrow in scope. It does not prohibit interstate 
abortions. It does not invalidate any State laws. It does not estab-
lish a right to parental involvement for residents of any other State 
that does not already have a parental involvement law. It doesn’t 
even attempt to regulate the activities of the pregnant minor her-
self. It only reaches the conduct of outside parties who wrongfully 
usurp the rights of parents that are guaranteed by State law. 

I have concluded that this bill is constitutional. We will have op-
position to that today, and I think it deserves serious consideration 
and we will look at it carefully. I look forward to the testimony 
today as we continue to study this legislation. If any flaws exist, 
we would like to know what they are and seek to improve the stat-
ute. I know Senator Ensign would agree with that. I do, however, 
believe that minor children are being abused through the evasion 
of State law, and that Congress should act to place the responsi-
bility for a child’s care where that responsibility belongs, with the 
parents. 

Senator Ensign, thank you for introducing this legislation and 
pursuing it. Thank you for your leadership, in general, in the Sen-
ate, and we would be glad to hear from you at this time. 

STATEMENT OF HON. JOHN ENSIGN, A U.S. SENATOR FROM 
THE STATE OF NEVADA 

Senator ENSIGN. Well, thank you, Mr. Chairman, and thank you 
for holding this hearing on what I believe is very important legisla-
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tion. If I may ask that my full statement be made part of the 
record and then I will just try to summarize. 

Senator SESSIONS. It will. 
Senator ENSIGN. Mr. Chairman, there are few issues in America 

that bring out as much emotion as abortion. There are good people 
on both sides of this issue and there are a lot of reasons that people 
approach it from different angles. When it comes to separating out 
what are reasonable restrictions, there are many issues that we 
should be able to come to agreement on and this legislation is a 
prime example. 

USA Today and CNN, which are certainly not known as conserv-
ative organizations, conducted a poll that found that almost three-
quarters of Americans support the idea of parental consent prior to 
a minor having an abortion. Judicial bypass laws have been writ-
ten across the country for those cases where there is rape or incest 
involved within a family, because minors may be afraid to go to one 
of the parents because of abuse problems. There are ways to have 
the judicial system involved so that there are responsible people 
ensuring the safety of the minor. But these laws are set up in such 
a way that anyone, just because they say they care, can come and 
take somebody across State lines. 

Make no mistake about it, abortion is a surgical procedure. It 
may be a simple surgical procedure, but it is a surgical procedure. 

I have three children. My children cannot receive simple medica-
tion at school without my permission. A simple medication like as-
pirin given to the wrong person, even just a simple antibiotic, can 
cause some people to have a harmful reaction. That is one of the 
reasons that parental permission is so important because the par-
ents are the most intimately involved people in that child’s life. 
They know their medical history the best and are also the people 
that will do the follow-up care, for whatever the medical condition 
is. 

If a child is taken across State lines for a surgical abortion and 
has complications that night or the next day, now this little girl is 
at home. She was afraid to tell her parents about the abortion in 
the first place and so a friend, or maybe it was the 20-something-
year-old boyfriend, took the girl somewhere to have an abortion. 
Two-thirds of the pregnancies for under-age girls are fathered by 
guys over 20 years of age. 

It is in that person’s best interest, or at least they think it is in 
their best interest, to talk the little girl into having an abortion 
and to take them across state lines. But where is that person when 
the girl goes home and starts bleeding and has complications, or 
has an infection? This little girl is now afraid to tell her parents 
because not only, one, she was afraid of telling them about the 
pregnancy in the first place, but now they have compounded it by 
having an abortion. Victims may be terrified to tell their parents 
and they may wait too long, suffer in privacy, and end up having 
complications that could cost that little girl her life. 

I have read through some of the testimony today. We are going 
to hear some people that will say that it is the compassionate thing 
to do to take somebody across State lines to get an abortion. How-
ever, we need to look at the whole person. That is the reason we 
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allowed the courts to be involved in these parental notification and 
parental consent laws. 

We need to have the rule of law established and enforced. The 
purpose of the legislation before us today is to make sure that 
State parental notification and parental consent laws are uphold, 
so—that people cannot bypass those by having an adult take a 
minor across State lines. That is the bottom line for this. 

I wish that all States would enact parental consent laws, not just 
parental notification, but actual parental consent laws. The people 
that care the most for the child should be involved in this kind of 
decision and, if there is aftercare needed, be fully informed in order 
to care for their young daughter. 

I want everybody to try to put themselves in a position of a par-
ent. You know, at that age teenagers go through a lot of emotions. 
They go through maybe a troubled time with their mom or their 
dad, but what parent wouldn’t wrap their arms around this little 
girl? They are going to give them advice, and it may mean a deci-
sion other than abortion. In a lot of families, if they decide to have 
the abortion, then they will be there for not only the physical care 
afterwards, but also through the trauma associated with abortion 
psychologically and emotionally, as well. 

So, Mr. Chairman, I appreciate your bringing this issue before 
this Committee and having a hearing on it. Nobody wants to talk 
about abortion these days. It is something that everybody wants to 
avoid. Nobody wants to talk about it. They are tired, they are sick 
of it. But there are lives that are being lost out there because these 
girls aren’t being cared for post-abortion. I believe this legislation 
is necessary and I appreciate your willingness to have a hearing on 
it. 

Thank you. 
Senator SESSIONS. Thank you, Senator Ensign, for your leader-

ship and your excellent statement. There is almost a suggestion 
sometimes that parents can’t be trusted to love their children. 
These people that would take them across State lines, are they 
going to provide them a home? Are they going to help educate 
them? Are they going to raise this child with love and affection and 
for the rest of their lives be bonded together? No, they are not. 

To say that a parent who raised a child from her youth up should 
not be engaged in some issue of this importance, I think, is a mis-
take. I am glad to see that a majority of States have passed laws 
that do provide for notification. We know that any State law that 
does not withstand constitutional muster won’t stand and would 
not be predicate support for the bill you have offered. But we will 
talk about that more later. 

Senator Ensign, I think there are a few minutes left on this sec-
ond vote, if it goes according to time the way it is supposed to and 
not like— 

Senator ENSIGN. Mr. Chairman, I already voted, so I am in good 
shape. 

Senator SESSIONS. Okay, all right. I did, too, so we are into the 
third vote now. Did you vote on that? 

Senator ENSIGN. Yes. 
Senator SESSIONS. Well, come up. You can preside, and it won’t 

take me but a minute to get this vote done. 
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Also, for the record I will offer Senator Leahy’s statement, the 
ranking Democratic member of the Judiciary Committee who could 
not be here, but has provided a statement. 

I think it might be appropriate if we do start with the second 
panel. Senator Ensign, you might call them up and introduce them. 

Senator ENSIGN [PRESIDING.] Simply, this is just to make sure 
that Senator Sessions can be here. I am not a lawyer; he is, and 
so having all of the legal people here, I would like to have him here 
during their testimony. So if you all do not mind, we could just re-
verse the next two panels’ order. 

If we could call up panel number three: Ms. Joyce Farley, Ms. 
Crystal Lane, and Reverend Doctor Katherine Hancock Ragsdale, 
if you would all come up. If any of you have full statements, they 
will all be made part of the record and if you could try to summa-
rize your remarks in around 5 minutes, we would certainly appre-
ciate that. There is a little timer in front of you, and then we can 
engage in some questions and answers afterwards. 

Why don’t we just start with you, Ms. Farley, and we will work 
down the table? Thank you. 

STATEMENT OF JOYCE FARLEY, DUSHORE, PENNSYLVANIA 

Ms. FARLEY. Good afternoon, members of the U.S. Senate Judici-
ary Committee and all the public here. My name is Joyce Farley 
and I am a resident of the State of Pennsylvania. I have been 
asked by Senator Sessions to come before you today to explain why 
I support the Child Custody Protection Act. 

Just about this time in 1995, my then-12-year-old daughter, 
Crystal, was intoxicated and raped by a 19-year-old male whom she 
had met after entering the local high school as a seventh-grade stu-
dent. I was aware at this time that this male was trying to be-
friend my daughter and had requested him not to call the house 
or come to visit. This male had a reputation of seeking out the sev-
enth-grade females to establish relationships for sex, and unfortu-
nately Crystal had become one of his victims. This male is cur-
rently in prison for a similar rape conviction. Unfortunately, many 
perpetrators of this type have many more than one victim. 

I was at the time, and still am, a mother working full-time away 
from home. Both parents working full-time or single-parent fami-
lies are not unusual in our society, and why your support of the 
Child Custody Act is so important. The people of our Nation need 
to know that our children are a blessing and that we will protect 
them from harm. 

On August 31, 1995, I discovered my 13-year-old daughter Crys-
tal was missing from home. An investigation by the police, school 
officials and myself revealed the possibility that Crystal had been 
transported out of State for an abortion. I can’t begin to tell you 
the fear that enveloped me, not knowing where my daughter was, 
who she was with, if she was in harm’s way, and to learn in this 
manner that my young daughter was pregnant. 

By early afternoon, Crystal was home safe with me, but so much 
had taken place in that 1 day. The mother of this 19-year-old male 
had taken Crystal for an abortion into the State of New York. Ap-
parently, this woman decided this was the best solution for the sit-
uation caused by her son, with little regard for the welfare of my 
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daughter. Situations such as this is what the Child Custody Act 
was designed to help prevent. 

I am a loving, responsible parent whose parenting was interfered 
with by an adult unknown to me. My child was taken for a medical 
procedure to a physician and facility that I had no knowledge of. 
When Crystal developed complications from this medical procedure, 
this physician was not available and refused to supply necessary 
medical records to a physician that was available to provide Crys-
tal the medical care she needed. 

I ask you please, in considering the Child Custody Protection 
Act, to put aside your personal opinions on abortion and please just 
consider the safety of the minor children of our Nation whose lives 
are put at risk when taken out of their home State to avoid abor-
tion laws that are designed to protect them from harm. 

Please don’t allow harm to our children in order to protect abor-
tion or any other medical procedure. Please allow loving, caring, re-
sponsible parents the freedom to provide the care their adolescent 
daughters need without interference from criminals or people who 
may think they are helping, but actually cause more harm than 
good. 

In many ways, time is a great healer, but as imperfect human 
beings we don’t always know the effect of our actions or how deep 
the physical and emotional scars actually dwell. I urge you again 
to help avoid the scarring of America’s adolescent girls by voting 
in favor of the Child Custody Protection Act. 

Thank you. 
[The prepared statement of Ms. Farley appears as a submission 

for the record.] 
Senator ENSIGN. Thank you, Ms. Farley. 
Ms. Lane. 

STATEMENT OF CRYSTAL LANE, DUSHORE, PENNSYLVANIA 

Ms. LANE. My name is Crystal Lane and I am here today to tell 
you why I think the Child Custody Protection Act should be passed 
and made part of our National laws. I believe in this bill and I 
hope my message will make those present here today believers as 
well. 

When I was 13 years old, I was taken across the Pennsylvania 
State line to New York for an abortion. The woman that took me 
was in her mid-40’s. I was so young and immature in many ways. 
I trusted this woman because she was older and I was so scared, 
I didn’t know what to do. 

I really think I could have lost my life at the abortion clinic. I 
was awake through the entire time and asked them to stop, but no 
one listened to me. I think all the time about how things would 
have been different if my mom was with me or if I had told her 
I was pregnant. I would have been taken care with love rather 
than how I was treated. 

After the abortion, things started to go wrong right away and 
just kept getting worse, until my mom took me to our family doctor 
and on to the hospital. Since the first abortion I had was incom-
plete, the procedure needed to be repeated. Going through all this 
was the most terrifying time of my life. 
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I am pleading to everyone here today to please take my story to 
heart and mind when considering the Child Custody Protection 
Act. I believe the passing of this bill will protect the children of our 
Nation from even more horrible things than what happened to me 
when I was only 13 years old. I was, and am, really nervous about 
coming here today, but I realize how important this bill is and the 
good it can bring to the people and the children this Nation. 

Thank you all for taking the time to listen to me today. I hope 
you find it in your hearts to do the right thing. 

[The prepared statement of Ms. Lane appears as a submission 
for the record.] 

Senator ENSIGN. Thank you, Ms. Lane. I know what kind of pain 
and emotions this must bring up for you and I appreciate you being 
here. 

Reverend Ragsdale. 

STATEMENT OF REVEREND DOCTOR KATHERINE HANCOCK 
RAGSDALE, ST. DAVID’S EPISCOPAL CHURCH, PEPPERELL, 
MASSACHUSETTS, ON BEHALF OF NARAL PRO-CHOICE 
AMERICA AND THE RELIGIOUS COALITION FOR REPRODUC-
TIVE CHOICE 

Rev. RAGSDALE. Thank you. You do have the full version of my 
comments, which are a little long so I will give you an abbreviated 
version, within which I want to tell you one story and then make 
a couple of points. 

I am the parish priest of a small country church in Massachu-
setts. Some years ago, I went to pick up a 15-year-old girl and 
drive her to Boston for an abortion. I didn’t know that girl yet. I 
knew her school nurse. The nurse had called me a few days earlier 
to see if I knew where she might find bus and cab fare for the girl. 
I was stunned at the idea of a 15-year-old girl being asked to take 
multiple buses into the city all alone. 

The nurse shared my concern, but explained that the girl had no 
one to turn to. She feared for her safety if her father found out and 
there were no other relatives close enough to help. So I went, and 
during our one-hour drive we talked. She told me about her dreams 
for the future, all the things she thought she might like to do and 
be. I talked to her about the kind of hard work and personal re-
sponsibility it would take to get there. 

She told me about the guilt she felt for being pregnant, even 
though the pregnancy was a result of date rape. She didn’t call it 
that. She just told me about the boy who pushed her down and 
forced himself on her. But he didn’t pull a gun or break any bones 
or cause any serious injury, other than pregnancy and a wounded 
spirit. So she didn’t know to call it rape. So I talked to her about 
how not everything that happens to us is our own fault or God’s 
will, and about how very much God loves her. 

I took her inside and then I went downstairs to get a couple of 
prescriptions filled for her, and I paid for them after I was in-
formed that otherwise her father would be billed. Then I took her 
back to school and back to the nurse’s office, and then I drove home 
wondering how many bright, funny, thoughtful girls, girls brim-
ming with promise, were not lucky enough to know someone who 
knew someone who could help. 
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I despaired that any young woman should ever find herself in 
such a position, but frankly it never occurred to me that anyone 
would ever try to criminalize those who were able and willing to 
help. I did not, to my knowledge, break any laws that day, but I 
am here to tell you that if it had been necessary, I would have. And 
if helping young women like her should be made illegal, I will 
nonetheless continue to do it. I don’t have a choice. I took vows, 
and if you tell me that it is a crime to exercise my ministry to care 
for all God’s people—young and old, rich and poor, weak and strong 
alike—then I will have no choice but to do it anyway. And I am 
not alone; there will be a lot of jailed clergy. 

I find it troubling that those of us in this room should find our-
selves at odds over this issue. Presumably, we all want the same 
things. We want fewer unplanned pregnancies and we want young 
people who face problems, particularly problems that have to do 
with their health and their future, to receive love and support and 
counsel from responsible adults, preferably their parents. 

If I thought this bill would achieve those goals, I would support 
it, too, but it won’t. It doesn’t resolve the problems with which we 
are faced. It doesn’t even address those problems. This isn’t a bill 
about solutions; it is a bill about punishment. We ought to be look-
ing for new ways to solve our problems, not new ways to punish 
victims and those who care for them. 

Yet, no matter how successful our efforts, there will be minors 
who faced unplanned pregnancies and we will always want them 
to be able to turn to their parents for love and support and guid-
ance. That is, I have to assume, the noble motive behind this bill. 
We are appalled at the thought of any girl having to face and make 
such a decision without the help of her parents, as well we should 
be. 

Nonetheless, many years ago the Episcopal Church passed a res-
olution opposing any parental consent or notification requirements 
that did not include a provision for non-judicial bypass. In our 
view, any morally-responsible requirement had to allow young 
women to turn for help to some responsible adult other than a par-
ent or judge, to go instead to a grandparent or an aunt or a teacher 
or a neighbor or a counselor or a minister. 

My church encourages the very things this bill would outlaw, and 
I would point out that this resolution was supported by many anti-
choice bishops and deputies whose concern for the well-being of 
young women outweighed ideological positions. 

Like you, we favor parental involvement. As you know, most 
women do indeed involve their parents. We wish that all could and 
would, but we know that no one can simply legislate healthy com-
munication within families. We know that of those girls who do not 
involve their parents, many fear violence or being thrown out of 
their homes. And statistical and anecdotal evidence demonstrates 
that in far too many American homes, such fears are not un-
founded. 

There is no excuse, none, good enough to justify legislation that 
further imperils young people who are already in danger in their 
own homes. And if our compassion for those imperiled young people 
should fail us, there would still be a self-interested reason to fear 
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and oppose this legislation. It imperils all young women, even those 
in our own happy families. 

Let’s not kid ourselves. Even in the healthiest of families, teens 
sometimes cannot bring themselves to confide in their parents. 
Should they? Sure, but you know as well as I that teenagers will 
from time to time exercise poor judgment. It is a fact of nature and 
there is no law you can pass that will change that, and the penalty 
for poor judgment should not be death. 

I ask you to oppose this bill, oppose it because no matter how 
good the intentions of its authors and its supporters, it is, in es-
sence, punitive and mean-spirited. Oppose it out of compassion for 
those young people who cannot, for reasons of safety, tell a parent, 
but who need and deserve better than to be left alone in their dis-
tress. If all else fails, oppose it for purely selfish reasons. Oppose 
it because you don’t want your daughter or granddaughter or niece 
to die just because she couldn’t face her parents and you had out-
lawed all her other options. 

Thank you. 
[The prepared statement of Rev. Ragsdale appears as a submis-

sion for the record.] 
Senator SESSIONS. [presiding] I hope we are not mean-spirited in 

this legislation. Parents love children, too. Sometimes, they come 
home to parents. 

I would just ask you this. The child that you took to obtain an 
abortion—did you provide the upkeep for that child after she got 
back home? 

Rev. RAGSDALE. No. 
Senator SESSIONS. Did you in any way counsel or spend time 

with her? 
Rev. RAGSDALE. Yes. 
Senator SESSIONS. How much? 
Rev. RAGSDALE. Not a lot. 
Senator SESSIONS. Well, that is the only point I am making. Par-

ents do that everyday. That is what they do. 
Rev. RAGSDALE. Unfortunately, the judge was of the opinion that 

her parent didn’t. 
Senator SESSIONS. Well, under all of the Constitutional laws, am 

I not correct that if there is that type of circumstance, a court can 
bypass the parent’s consent? 

Rev. RAGSDALE. I believe you are correct, Senator, but you would 
be in a better position to know that than I. What I would point out 
is that the Episcopal Church, in opposing parental consent require-
ments that don’t allow for non-judicial bypass, has a serious con-
cern that asking young women who are already under distress to 
navigate the court system imposes a huge burden on them. 

Frankly, I am an old woman who has been around for a—well, 
middle-aged, who has been around for a long time and I would feel 
a little intimidated trying to navigate the court system for any rea-
son, but certainly for dealing with something as personal and inti-
mate as that. We thought it was important that young women have 
support outside of that system. 

I had a guy in my congregation ask me once, would you do this 
for my daughter? I said I wouldn’t have to do this for your daugh-
ter. If your daughter came to me, I would be able to say to her, 
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you can talk to your father; let me go with you and help you do 
that. I know you. But if you were a different person than you are 
and she couldn’t, in safety, talk to you, then, yes, absolutely I 
would help her. That is my responsibility. 

Senator SESSIONS. What if the driver were a 35-year-old man 
who had a habit of having sexual relationships with teenage girls? 

Rev. RAGSDALE. Well, again, Senator, you know the law better 
than I, but I am under the impression that that is already illegal 
and he should probably be prosecuted for that, and also that taking 
her away in an attempt to cover up the evidence of an illegal act 
is probably a separate crime in and of itself, for which he also 
should be prosecuted. 

Senator SESSIONS. Well, that is not necessarily so. It depends on 
the age of consent and the State system. Some are 16, others may 
be lower than that. 

Rev. RAGSDALE. Well, if you could fix that, I would really like to 
have that fixed. 

Senator SESSIONS. Is that situation the kind of circumstance that 
you are dealing with? It seems to me that you have taken the hard-
er cases which the court system has already considered and ren-
dered an opinion on; that if a child has an abusive parent and has 
reason to be concerned about that, they have an option. But, other-
wise, we would normally expect parents to do that. 

I don’t think the Episcopal Church takes the view that parental 
notification is bad. It simply said, as I read their position, that they 
believe that there should be a judicial exception. 

Rev. RAGSDALE. No, sir. I actually wrote that position, so I am 
real clear on what it says. 

Senator SESSIONS. What does it say? 
Rev. RAGSDALE. It says it has to allow for non-judicial bypass. 
Senator SESSIONS. A non-judicial bypass? 
Rev. RAGSDALE. A non-judicial bypass, yes, sir. We were very 

clear when we crafted it. As I said, many anti-choice bishops and 
deputies supported me in pushing this through after I had written 
it. Apart from knowing how often the judicial bypass system fails 
young women—and I know you will hear about that in a moment 
and you already are aware of how thoroughly it fails young women 
in many States. Apart from that, we are of the opinion that it is 
an onerous burden and that young women need to be able to turn 
to trusted adults for help. 

Senator SESSIONS. Ms. Farley, thank you for coming. Ms. Lane, 
thank you for coming. Do you have anything you would like to add 
to the comments? 

Ms. FARLEY. Yes, I would. The woman that took Crystal across 
State lines, she wasn’t, you know, the big bad guy. She was the 
mother of the male that raped Crystal and I think the motives 
were pretty obvious there. That woman dropped Crystal back off at 
some other person’s house and left, and we haven’t seen her again, 
except through court. 

I work hard and I have insurance for my children. They are all 
grown now, but I did then. You know, this is a young lady who was 
a young girl. She wasn’t a woman. You say ‘‘woman’’ a lot. She was 
a young girl and she was just scared. I am sure that woman was 

VerDate 0ct 09 2002 17:18 Sep 27, 2004 Jkt 000000 PO 00000 Frm 00015 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\95944.TXT SJUD4 PsN: CMORC



12

scared that her son would go to jail, and he did. Unfortunately, he 
got out and did it again and again. 

But as you say, she wasn’t there, and you weren’t there to see 
the pain Crystal went through all those years and the pain she still 
goes through. But I was there for her. 

Senator SESSIONS. Ms. Farley, how do you feel about the idea 
that somehow parents can’t be trusted to discuss these issues? I am 
sure a child would not want to disappoint their parents. They may 
make a decision not to tell them for that reason. But don’t you 
think in the long run that child is better off if they do come for-
ward and talk to their parents and the parents and the child can 
discuss all the ramifications of the behavior that may have caused 
the pregnancy and all the choices they may be facing? 

Ms. FARLEY. Yes, I do, sir. I mean, family life is difficult; it is 
not perfect. Parents make mistakes, children make mistakes. You 
get together. I would think the church would want to encourage a 
family getting together and solving problems and working together. 
That is life, and when it is interfered with, that is when you have 
the dangerous situations. 

I will tell you Crystal needed care and I had her at the gyne-
cologist down in Williamsport. That abortion clinic would not give 
that physician Crystal’s medical records. Crystal even requested 
the records, and that is very poor medical care. What would have 
happened? Crystal was very sick. Thankfully, I happened to be 
home from work that day and noticed she wasn’t there, and thank-
fully found out. It is scary. 

Senator SESSIONS. Well, I thank you both so much for coming. 
Reverend Ragsdale, thank you for sharing these issues. This is a 
very human thing. These are very real problems in the lives of 
young people today, and I think it is legitimate for a State to con-
clude that parents have a right to be involved in minor children’s 
decisions of this kind. I think it is legitimate for this Congress to 
consider whether or not we ought to take legal action that would 
uphold and validate the decision of a State on this question, even 
though another State nearby may not agree. 

Is there anything else that you all would like to share? 
Thank you so much for all your personal stories. 
Our next panel is Professor Harrison, Professor Rubin and Pro-

fessor Collett. So we have gone from real people to scholars. 
Professor Harrison is professor of law at the University of Vir-

ginia. He joined the faculty of UVA in 1993 as an associate pro-
fessor of law. He graduated from the University of Virginia in 1977 
and from Yale Law School in 1980. He was an associate with Pat-
ton, Boggs and Blow in Washington, D.C., and clerked for Hon. 
Robert Bork on the U.S. Court of Appeals for the District of Colum-
bia Circuit. He worked at the Department of Justice from 1983 to 
1993, serving in numerous capacities, including Deputy Assistant 
Attorney General in the Office of Legal Counsel from 1990 to 1993. 

Mr. Harrison, I thank you for a short, succinct statement. I was 
able to read it all. I read most of Mr. Rubin’s, but I didn’t quite 
get to the end of it. 

Professor Rubin is a professor at Georgetown University Law 
Center. He graduated from Harvard Law School, where he served 
as an editor of the Harvard Law Review. After graduating from law 
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school, Professor Rubin clerked for Judge Collins Seitz on the Third 
Circuit, and Justice David Souter on the U.S. Supreme Court. He 
has spent several years as a practicing lawyer specializing in con-
stitutional litigation. Recently, Professor Rubin served as counsel 
to former Vice President Al Gore before the U.S. Supreme Court in 
the two Florida election cases, Bush v. Palm Beach Canvasing 
Board and Bush v. Gore. 

Professor Teresa Stanton Collett is a professor at the University 
of St. Thomas School of Law. She graduated with honors from the 
University of Oklahoma School of Law and practiced as a member 
of the Trust and Estate Section of Crowe and Dunleavy in Okla-
homa City. She also served on a joint legislative task force to re-
form Oklahoma’s guardianship laws. The task force’s efforts re-
sulted in greater statutory protections for the elderly and people of 
limited mental capacity in the State. 

She served as a visiting professor at Oklahoma College of Law 
and was then appointed to the faculty at South Texas College of 
Law, in Houston. She served as a visiting faculty member at sev-
eral other law schools, has published over 40 articles, and is the 
co-author of a law case book on professional responsibility. 

Thank you, all three of you, for being here. Without further ado, 
Professor Harrison, I would be glad to hear your comments on this 
legislation. 

STATEMENT OF JOHN C. HARRISON, PROFESSOR OF LAW, 
UNIVERSITY OF VIRGINIA, CHARLOTTESVILLE, VIRGINIA 

Mr. HARRISON. Thank you, Senator Sessions. I will try to be as 
brief in person as I was in print. 

Senator SESSIONS. You need not. 
Mr. HARRISON. The Committee has asked me whether I think S. 

851 is constitutional, and I believe it to be. The constitutional ques-
tion that it presents is fundamentally one of federalism. Although 
the underlying issues involve abortion and the constitutional rights 
that the Supreme Court has found regarding abortion, the issue 
presented here has to do with federalism, and in particular with 
the overlapping and sometimes conflicting jurisdictions of the 
States as part of our Federal Union. 

The first point that I would like to make and that my written 
testimony largely reflects is that it is common for Congress to use 
the commerce power not only for the purpose with which we may 
be mainly familiar—sort of direct regulation or ordinary activi-
ties—but in order to adjust conflicting jurisdictional claims within 
the Federal Union, and in particular to adjust conflicting jurisdic-
tional claims among the States. 

The old cases that I talk about in my written testimony having 
to do with the interstate transportation of liquor are examples of 
jurisdictional conflicts created by the coexistence of wet States and 
dry States in a Federal Union in which the dry States were not 
able fully to control access to their territory from liquor. 

Congress’ answer was a regulation of interstate commerce de-
signed to reinforce the lawful jurisdiction of the dry States. And in 
doing that, Congress had to make a choice as to which States fun-
damentally had the better jurisdictional claim and in that case 
went with the dry States. 
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What I think is going on here in this legislation is a policy choice 
proposed to be made by Congress having to do with which State 
primarily has the jurisdiction and authority with respect to domes-
tic relations, and choosing the State of residence. 

Other questions that are raised by S. 851 have first to do with 
the issue of whether it is somehow impermissibly extra-territorial 
and somehow authorizes a State to exert its legislation jurisdiction 
outside of its territorial limits. 

Very briefly, the point I would make is that specifically in the 
area of domestic relations—and it happens elsewhere in conflicts of 
law and choice of law, but specifically in the area of domestic rela-
tions—it is common for the rule regarding a domestic relationship 
to come not necessarily from the State in which the parties are 
physically present, but from some other State, routinely the State 
of residence; a classic example is the rule with which Congress has 
recently become more familiar, that (within limits, and there are 
limits to it) a marriage celebrated in one State, if valid in that 
State, is valid in another State even if it would not have been valid 
if celebrated in the second State. 

The other question that S. 851 raises has to do with the right 
to travel, with the fact that the Supreme Court has found implicit 
in the Federal Union, an ability by adults largely to choose their 
State of residence and therefore in many ways to choose the legal 
regime that applies to them. I don’t think that S. 851 poses a seri-
ous constitutional problem here. 

First, with respect to domestic relations, it is far from clear—and 
this is a difficult and often debated matter—just how far the uni-
lateral act of one party to a domestic relation—for example, the 
unilateral act of one spouse by changing location—can change the 
domestic relations that obtain between the spouses. 

It is not necessary to address that question, which is a difficult 
and complex one, because here we are talking about minors who, 
by hypothesis, do not have even the constitutional right to make 
their own choice regarding abortion, and I think it therefore very 
likely do not have whatever the constitutional right is in the sphere 
of domestic relations to make a choice of place of residence so as 
to control the legal regime that applies to them. So for those rea-
sons, I think that Senate bill 851 is constitutional. 

Thank you, Senator. 
[The prepared statement of Mr. Harrison appears as a submis-

sion for the record.] 
Senator SESSIONS. Thank you, Professor Harrison. 
Professor Rubin. 

STATEMENT OF PETER J. RUBIN, PROFESSOR OF LAW, 
GEORGETOWN UNIVERSITY, WASHINGTON, D.C. 

Mr. RUBIN. Thank you, Senator Sessions. I have been asked by 
the Committee to assess whether S. 851, the Child Custody Protec-
tion Act now pending before the Senate, is consistent with the Con-
stitution of the United States. I am honored to have the oppor-
tunity to convey my views to the Committee. 

S. 851 would make it a Federal crime to assist a pregnant minor 
to obtain a lawful abortion in a State other than her State of resi-
dence and in accord with the less restrictive laws of that State un-
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less she complies with the more severe restrictions her home State 
imposes for abortions sought by minors within its own territorial 
limits. The statute does not uniformly apply home State laws on 
pregnant minors who obtain out-of-state abortions. It applies only 
where the woman seeks to go from a State with a more restrictive 
regime into a State with a less restrictive one. 

The proposed statute would, if enacted, violate the Constitution 
for three independent reasons. To begin with, it violates basic prin-
ciples of federalism, principles fundamental to our constitutional 
order. States have the right to enact and enforce their own laws 
governing conduct within their territorial boundaries, and under 
the Privileges and Immunities Clause of Article IV, Section 2, resi-
dents of each of the United States have a right to travel to and 
from any State of the Union for purposes that are legal there. 

Neither your home State nor Congress may lock you into the 
legal regime of your home State as you travel across the country. 
Indeed, in the landmark right-to-travel decision Saenz v. Roe, the 
Supreme Court recently reaffirmed this fundamental principle, 
holding that even with explicit Congressional approval, California 
could not carve an exception out from its legal regime to provide 
to those who had recently come into the State only the welfare ben-
efits that they would have been entitled to receive under the laws 
of their former States of residence. And these were welfare laws 
that would operate far less directly and less powerfully than would 
a special criminal law restriction on primary conduct, like the pro-
posal under discussion today. 

Under Article IV, neither Virginia nor Congress could, for exam-
ple, prohibit residents of Virginia, where casino gambling is illegal, 
from traveling interstate to gamble in a casino in Nevada. Senator 
Ensign, I am sure, knows that indeed the economy of Nevada es-
sentially depends upon this aspect of federalism for its continued 
vitality. And people who like to hunt cannot be prohibited from 
traveling to States where hunting is legal in order to avail them-
selves of those States’ hunting laws just because such hunting may 
be illegal in their home States. 

The proposed law, though, amounts to a statutory attempt to 
force a most vulnerable class of young women to carry the restric-
tive laws of their home States strapped to their backs, bearing the 
great weight of those laws like the bars of a prison that follows 
them wherever they go. 

And, of course, if home State legislation or Congressional legisla-
tion may saddle the home State citizens with that State’s abortion 
regulation regime, then it may saddle them with their home State’s 
adoption and marriage regimes, as well, and with piece after piece 
of the home State’s legal fabric. There are no constitutional scissors 
that can cut this process short, no principled metric that can sup-
ply a stopping point. 

You have heard a terrible, tragic story today that is claimed to 
justify the constitutional departures this bill represents. The States 
and the Congress have power within their respective spheres to 
prohibit and punish sexual predators, those who commit statutory 
rape, those who would coerce a pregnant young woman across 
State lines to obtain an abortion against her will. S. 851, though, 
does none of these things and it rests on a principle that violates 
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the basic premise upon which our Federal system is constructed. It 
therefore violates the Constitution of the United States. 

Second, because of the cruel and dangerous method S. 851 em-
ploys to attempt to deter vulnerable pregnant young women, young 
women who may be too frightened to seek a judicial bypass or too 
terrified of physical abuse to notify a parent or legal guardian who 
may indeed be the cause of the pregnancy, from obtaining lawful 
abortions in States in which they do not reside, the proposed stat-
ute also violates the Due Process Clause of the Fifth Amendment. 

Government may not attempt to deter a minor from engaging in 
a particular activity by making it more dangerous. That is the 
teaching of Carey v. Population Services International. The pro-
posed statute does not actually prohibit pregnant adolescents from 
obtaining out-of-state abortions without complying with the paren-
tal notification or consent laws of their States of residence. It 
seeks, rather, to deter them from doing so by denying them the as-
sistance of any compassionate or caring adult. 

And it contains no exception where it is a pregnant young wom-
an’s close friend or her aunt or grandmother or a member of the 
clergy who accompanies her across a State line on this frightening 
journey. Indeed, it does not exempt health care providers, including 
doctors, from possible civil or criminal penalties. 

Under the proposed statute, the pregnant young woman is left to 
make this perilous trip on her own and return alone from a med-
ical procedure that may have after-effects, including bleeding or 
disorientation from anesthesia, or to seek an abortion illegally and 
less safely in her own State of residence. Under the Due Process 
Clause of the 14th Amendment, this is not a permissible means of 
achieving even an otherwise legitimate governmental end. 

Finally, the proposed statute violates the undue burden test for 
abortion regulation adopted by the Supreme Court in Planned Par-
enthood of Southeastern Pennsylvania v. Casey. Under the analyt-
ical approach articulated by the Court in that case, the proposed 
statute has the unconstitutional purpose, and would have the un-
constitutional effect, of placing a substantial obstacle in the path 
of the pregnant adolescents it affects seeking to exercise their right 
to choose to terminate a pregnancy. 

In addition, the statute as now drafted lacks an exception re-
quired under Casey and the Court’s most recent abortion decision. 

Senator SESSIONS. Professor Rubin, if you will wrap up? 
Mr. RUBIN. I am wrapping it up, Senator. 
It lacks an exception for the health of the pregnant woman. 
Thank you. I apologize for my lack of brevity in writing and in 

oral presentation. I look forward to your questions, Senator. 
[The prepared statement of Mr. Rubin appears as a submission 

for the record.] 
Senator SESSIONS. Very fine. 
Professor Collett. 

STATEMENT OF TERESA STANTON COLLETT, PROFESSOR OF 
LAW, UNIVERSITY OF ST. THOMAS SCHOOL OF LAW, MIN-
NEAPOLIS, MINNESOTA 

Ms. COLLETT. Mr. Chairman, Senator Ensign, I am delighted to 
have the opportunity to testify today. The testimony I am about to 
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present does not represent the interests of my institution or any 
other organization. 

There are some fundamental facts that are being ignored by the 
testimony that has been presented by other members of this panel 
and Reverend Ragsdale, and those fundamental facts are these: In 
fact, those States that have enacted parental involvement laws 
number 44. Forty-four out of the 50 States have attempted legisla-
tively to ensure that parents are involved to some degree in the mi-
nor’s decision to obtain an abortion. 

Of those 44 States, 8 have been ruled unconstitutional by either 
a State or Federal court because of some sort of infirmity. Of the 
remaining States, ten are ineffective in ensuring parental involve-
ment because they allow some sort of abortion provider bypass or 
some other adult to provide the equivalent of parental consent or 
notification. 

But notwithstanding that, 25 States in this Union have deter-
mined that parents should either be notified or give consent prior 
to their minor daughter being provided an abortion. Why is that? 
Because it represents the huge consensus in this country that a 
minor should have parental guidance in the decision on how to deal 
with an unplanned pregnancy. 

And what is really telling is a survey by MTV, that great con-
servative media outlet. MTV, of their viewers ages 18 through 24, 
reflects that 68 percent agree that parental consent, not even noti-
fication—68 percent agree that parental consent should be in place. 

When you do a more general survey, for the past 10 years it has 
held steady that 70 percent or more Americans believe that paren-
tal consent or notification should be in effect. This is a broad con-
sensus on an issue that is so divisive as abortion; it is amazing. In 
fact, Senators, this is one of the few places where we have a win-
win situation. 

And the United States Supreme Court agrees. They have consist-
ently stated that there are, in fact, reasons that parents should be 
involved in a minor’s decision to obtain an abortion. The restriction 
they have placed on that is that in those few cases where parents 
might not respond reasonably, there must be the opportunity for a 
parental bypass, where it is a parental consent statute. 

Now, how often does judicial bypass occur? Reverend Ragsdale 
and Professor Rubin have suggested that this is an onerous and 
burdensome circumstance, and yet the empirical evidence that we 
have regarding these judicial bypass proceedings suggests quite the 
opposite. 

In fact, a survey done of the Massachusetts proceedings in these 
cases show that those hearings average 12.12 minutes, and, in fact, 
that in those cases almost every bypass petition that was presented 
was granted. In my home State of Minnesota, a similar survey in-
dicated that almost every bypass petition that was presented to the 
courts was granted. 

In the State of Texas, we saw an increase in the number of par-
ents that were notified. At least according to Planned Parenthood’s 
own statistics, prior to the passage of our Parental Notification Act, 
67 percent of all parents were notified. But after our Parental Noti-
fication Act, well over 90 percent of all parents now are involved 
in their minor daughter’s attempt to obtain an abortion. 
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Is this a good and necessary thing? Well, according to a case that 
was just settled down in Texas, a minor who went through a judi-
cial bypass with the assistance of one of these interested bystand-
ers, with the assistance of an attorney that was trained through 
Planned Parenthood, told her lawyer that she was receiving psy-
chiatric assistance and, in fact, was taking psychotropic drugs. 

The lawyer suggested that she not tell the judge, so she didn’t. 
The consequence of the abortion was tremendous psychological dis-
turbance. That is how the parents found out that she had had the 
abortion. So the Department of Health in Texas was sued for fail-
ure to check up on whether or not the abortion clinics were ade-
quately complying with the informed consent requirements under 
the State of Texas law. That matter has now been settled and we 
hope to see the State of Texas Department of Health ensuring 
greater compliance with informed consent. 

Parents, according to the United States Supreme Court, are in 
the best position to ensure the medical well-being of their minor 
daughters. And according to Planned Parenthood’s own research, 
well over 80 percent of those parents will agree with their daugh-
ter’s decision to obtain an abortion. 

I see I am out of time, Mr. Chairman, so I will stop there. 
[The prepared statement of Ms. Collett appears as a submission 

for the record.] 
Senator SESSIONS. Thank you. Well, three good presentations. 
Professor Rubin, you mentioned traveling in interstate commerce 

to gamble or whatever other example you gave there. I was think-
ing about how Senator Ensign and his other veterinarian brother, 
Wayne Allard, have a bill to prohibit transportation in interstate 
commerce of fighting cocks for the purpose of cock-fighting in a 
State that allows it from States that don’t allow it. 

How would you opine on that one? 
Mr. RUBIN. I think that is in the same category as what Pro-

fessor Harrison described about transportation of liquor in inter-
state commerce. I completely agree that Congress’ primary author-
ity derives from the right to regulate interstate commerce and to 
regulate the movement of goods in interstate commerce. 

Human beings are not goods being transported in interstate com-
merce. They are not liquor, they are not fighting cocks. They are 
individuals with the right in our Federal system to travel from 
State to State that has been recognized by the Supreme Court and 
to take advantage of the laws in the States into which they travel. 

So Article IV, Section 2, of the Constitution reads, ‘‘The citizens 
of each State shall be entitled to all privileges and immunities of 
citizens in the several States.’’ This has been held to mean that 
they are entitled to obtain—in Doe v. Bolton, in 1973, the Court 
held they are entitled to obtain medical services, including abortion 
services, on the same terms as people in the State of destination. 
So that law is, I think, completely constitutional. 

Senator SESSIONS. What about the Mann Act, the interstate 
transportation for the purpose of prostitution? 

Mr. RUBIN. The Mann Act is different from this statute. I believe 
that this proposed statute, Senator, is actually unique in that it at-
tempts to project the rule of the person’s home State into another 
State. This doesn’t create a Federal uniform rule that says no one 
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moving in interstate commerce may have an abortion unless they 
comply with some Federal parental consent law. That would be a 
different statute from this. That is a Federal statute which says 
moving in interstate commerce for purposes of prostitution is un-
lawful. 

Senator ENSIGN. Professor Rubin, would you just let me follow 
that up? 

Mr. RUBIN. Senator, yes, please. 
Senator ENSIGN. In the State of Nevada, in several counties, 

prostitution is legal. Would a law be constitutional that says that 
you cannot, under the Mann Act, have an adult bring a 12-year-
old girl to the State of Nevada if it was legal in the State of Ne-
vada. 

Mr. RUBIN. Is it legal for a 12-year-old girl to be a prostitute in 
the— 

Senator ENSIGN. No. I am saying if it was, you could say that in 
any State. That is absolutely allowed. 

Mr. RUBIN. I am not sure— 
Senator ENSIGN. Sure, it is. 
Mr. RUBIN. I think there might be some constitutional difficulty 

with a law that purported to legalize prostitution by a 12-year-old. 
Senator ENSIGN. In a 15-year-old. Whatever it is, I am saying if 

it was legal for a teenager, would the Mann Act be constitutional 
in that case? 

Mr. RUBIN. The Mann Act sets a uniform national standard and 
that is a different case from this case, which purports to have the 
law that applied depend upon the State of residence of the person 
engaged in the act. 

If the Mann Act were rewritten so that it only applied to people 
whose home States didn’t permit the act that they were going to 
do, so that the question would be what is your home State’s law, 
then that would be this. But the Mann Act creates a uniform na-
tional rule and could create a uniform national rule such as you 
are describing. 

Senator SESSIONS. Professor Harrison, do you agree that com-
merce does not include people, and how would you analyze the ar-
gument that Professor Rubin has made? And then I will ask Pro-
fessor Collett to respond, also. 

Mr. HARRISON. For one person to transport another person across 
State lines is, per the Mann Act, interstate commerce. And as you 
said in your opening statement, that has routinely been upheld. 
Many of Congress’ regulation of interstate commerce are specifi-
cally tied to interstate movement, including interstate movement 
by the person committing the crime, although that is not how S. 
851 operates. 

So although sometimes the interstate movement of persons is dif-
ferent from the interstate movement of goods for constitutional 
purposes, of course, there is no bright line principle that Congress 
can’t regulate the interstate movement of persons, and in par-
ticular can’t regulate one person’s decision to transport somebody 
else interstate. Again, that is the Mann Act. 

As to the question whether the Mann Act is different because it 
adopts a uniform national policy, a uniform national rule, rather 
than tying the rule to the rule of a particular State, to get back 
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to the interstate liquor cases from the early part of the 20th cen-
tury, there was, in fact, a controversy on the Court and among 
commentators—and indeed President Taft had a strong view on 
this, but it was not ultimately the view that prevailed—whether 
Congress, in order to legislate in that area, had to do so uniformly. 

And the Court’s answer was that it did not, and that the Wilson 
Act, which tied the legality of the interstate transportation of liq-
uor to the substantive law of the State into which it was being 
transported, was constitutional; that was not an impermissible del-
egation of Congressional power to the State, which was said to be 
the difficulty. 

So using the law of the State as the trigger for the substantive 
Federal rule, which is what S. 851 does, is also what the Wilson 
Act did, and the Court upheld the Wilson Act. One of the argu-
ments was, no, you can’t do that, you can’t tie it to the State rule; 
it has to be uniform. A majority of the Court rejected that. 

Indeed, the principle of the Wilson Act is now in Section 2 of the 
21st Amendment, the amendment that repealed the 18th Amend-
ment that established nationwide prohibition. Section 2 of the 21st 
Amendment forbids—and it is almost the only section of the Con-
stitution that actually forbids private conduct—the importation 
into a State of liquor in violation of the laws of the State; that is 
to say, it ties the Federal rule to the choice that the State has 
made. 

So not only does the Constitution permit that, in the one area 
in which it actually has its own rule about this, the Constitution 
does that. So that phenomenon is now a familiar one in the law. 
I think the harder question, primarily the harder policy question, 
is whether the State with the primary claim to regulate is the 
State in which the minor is physically located at the time of the 
abortion or the State of residence, although as I indicated, it is rou-
tine for the law of domestic relations to tie domestic rights and ob-
ligations, including parental rights and obligations, to the State of 
residence rather than the State in which someone is temporarily lo-
cated. 

Senator SESSIONS. Professor Collett. 
Ms. COLLETT. In fact, Congress has had to intervene where, for 

example, in a divorce situation parents have tried to flee the State 
of residence to avoid child support obligations, tried to flee the 
State of residence to try to avoid custodial orders, and they have 
created uniform Federal laws. So that is not an unusual or unprec-
edented move and there is no question about the enforceability of 
that. 

Senator SESSIONS. This bill does not prohibit travel. It prohibits 
travel for the purpose, in essence, of evading a parental notification 
law of the State, and it prohibits a third party from causing this 
to occur. It does not even prohibit the minor from voluntarily, on 
their own, going out of State. 

How does that impact it, Mr. Harrison? 
Mr. HARRISON. Again, that makes it much like the Mann Act. 
Senator SESSIONS. Professor Rubin. 
Mr. RUBIN. Well, I guess there are two points. As to the latter 

point that the young woman can still go alone, as I have described, 
I think that this is an independent reason why it is unconstitu-
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tional. To require a young woman in extremis to find cab fare or 
take multiple buses, as Reverend Ragsdale described in her testi-
mony—I think you were out of the room during that part of her 
description— 

Senator SESSIONS. I remember reading that. 
Mr. RUBIN. —independently violates the Due Process Clause. 
Senator SESSIONS. I am not a court, but I am not too into that 

argument. I am not a judge. It is okay for the record, but what 
about this interstate travel and the argument you made originally? 

Mr. RUBIN. If you look at a case like Saenz v. Roe, the court is 
only applying a law to people who have already traveled interstate. 
The fact that they are unable to take advantage of the benefits of 
the law of the destination State is held as a matter of law to have 
a deterrent effect on the right of travel and therefore to infringe 
it. And the same is true here. Whether it is an assistance of a per-
son or the person is still allowed to travel, the avowed purpose of 
this law is to keep young women from doing this. 

And I would also just say you used the word ‘‘evasion.’’ It isn’t 
an evasion of their home State’s laws. It is an avoidance of the 
legal regime of one State by going into another State. That is in 
my written testimony as well. 

Senator SESSIONS. Professor Collett. 
Ms. COLLETT. But the anecdotal story of Reverend Ragsdale is 

not borne out by, in fact, the study that was done by the Alan 
Gutmacher Institute, which is, of course, Planned Parenthood’s re-
search arm. A survey of 1,500 unmarried minors having abortions 
revealed that when neither parent knows of the abortion, it is the 
boyfriend who accompanies them. Eighty-nine percent said it was 
the boyfriend who was involved in making the decision to have the 
abortion, and 93 percent if the minor was 15 or younger. 

Senator SESSIONS. Those are pretty dramatic statistics. You said 
that was Planned Parenthood’s statistics? 

Ms. COLLETT. Yes. It is a study done by Stanley Henshaw, who 
is their demographer, and it is published at 24 Family Planning 
Perspectives 196, in 1992. 

Senator SESSIONS. Well, I think that adds a lot of credibility to 
the concern most people have about parental consent. Intuitively, 
that is the issue that has driven legislatures, at least 40-some-odd, 
to pass some sort of law dealing with this. 

Professor Harrison, if the underlying State law for some reason 
over-reaches and places too great a burden on the right to choose 
provided for in Roe and Casey and other cases, is that a defense 
that a good lawyer can make to this matter? 

Mr. HARRISON. Absolutely. Congress can reinforce only State 
laws that are themselves valid, absolutely. 

Senator SESSIONS. Would you agree with that, Professor Rubin? 
In other words, if there is some State out there that has a law that 
has gone too far and is not valid under Supreme Court interpreta-
tion of the Constitution, could they raise that in defense to a 
charge like this? 

Mr. RUBIN. I don’t know the answer to that question under the 
text of your statute. My federalism objection, which I gather is the 
one that interests you most, assumes the validity of the State laws. 
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They simply can’t be projected into the other State, carried on the 
back of the State resident. 

Senator SESSIONS. Professor Collett, do you think that would be 
a matter that could be asserted? I mean, we would not want to 
draft the statute in such a way that it would prohibit a person rais-
ing this defense, assuming they could be able to raise it. 

Ms. COLLETT. I agree with Professor Harrison. The eight State 
statutes that have been declared constitutionally infirm are not 
resurrected by this statute. 

Senator SESSIONS. I don’t claim to be a constitutional scholar, 
but I have prosecuted lots of cases and I have seen lots of statutes 
pass here. 

Professor Rubin, you remember the big case of the gun on the 
schoolyard that the Supreme Court struck down for lack of inter-
state commerce nexus. What was your view on that? Have you ex-
pressed it? You don’t have to if you haven’t expressed it. 

Mr. RUBIN. I haven’t expressed a view on the Lopez case. I say 
in my testimony that I don’t think that an objection to this on 
Lopez grounds is well taken; that is, I think that if there weren’t 
this federalism problem, the nexus to interstate commerce that you 
have built into the bill is adequate under the Court’s commerce 
power as it has been construed under Lopez and following cases. 

Senator SESSIONS. In recent years, Congress has passed laws 
that do not have a nexus, and Lopez, in my view, was one of them. 
All of the old statutes—the Mann Act, interstate transportation of 
stolen property, motor vehicles, kidnapping—are directly tied to 
interstate commerce. This bill is directly tied to interstate com-
merce. 

Mr. RUBIN. But it does have, Senator—excuse me. 
Senator SESSIONS. So am I curious about your view on that. 
Mr. RUBIN. It does, though, have this, I think, unique structure 

of saying that the law that is applicable to an individual in a State 
is the law of his or her home State, her State of residence; that you 
can’t shake that however far you go. And that is different from, I 
believe, all other Federal statutes. 

It was the structure of—and I mean no comparison in terms of 
gravity—it was the structure of the fugitive slave laws under the 
specific authorization of the fugitive slave clause which said that—
and, in fact, it is interesting because these are all in Article IV. 
Full faith and credit has to be given to judgments of different 
States. That is Professor Collett’s example of a divorce or whatever. 
That is a judgment of a State. 

Section 2: the citizens of each State are entitled to privileges and 
immunities of citizens in the several States. But then down below, 
two exceptions; I guess they are exceptions. If you commit a crime 
in one State, the other State has to extradite you. And no person 
held to service or labor in one State under the laws thereof, escap-
ing into another, in consequence of any law or regulation therein, 
shall be discharged from such service or labor. 

This is the only example I know of in American history where 
the law of a destination State was held invalid and where someone 
was bound by the law of the State that they had departed from. 
It is a highly unusual structure of law and it doesn’t support fed-
eralism. Federalism is different States with different laws. It really 
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cuts against the State’s right, the destination State’s right to have 
its own laws. 

Senator SESSIONS. Well, I am not sure I agree with that because 
the State’s lawful exercise of support of parental rights is under-
mined. 

Mr. RUBIN. Well, the destination State has made a determina-
tion. 

Senator SESSIONS. I know, but that has little or no nexus to the 
child. 

Let me ask this of the three of you. It seems to me the act of 
transporting this minor child across State lines is what is prohib-
ited. That essentially commences at least in the State where the 
prohibition exists. Would that not give it constitutional support? 

Mr. HARRISON. That is true. I don’t think it needs that, Senator, 
and I want to say something about the point of the conflicting ju-
risdictions of the States because that, I think, is the trickiest ques-
tion here. 

Senator Ensign isn’t here anymore, but I want to talk about 
something else involving Nevada, which is the Nevada quickie di-
vorce, another problem from the conflict of laws and the constitu-
tional law of the conflict of laws from earlier in the 20th century. 

The point I want to make is that Nevada made possible the so-
called quickie divorce by having a short period of residence; that 
is to say by permitting one party to a marriage to obtain residence 
in Nevada quickly and thereby give Nevada the jurisdiction to de-
cree a divorce, although as it turned out not necessarily the juris-
diction to control the property, the other part of the domestic rela-
tionship, in other States. 

The point I want to make is that even to get the jurisdiction to 
do that, to operate, as they said in those days, on the marital thing, 
Nevada had to become the State of residence. The rule of conflict 
of laws at the time—and I think it is still the same, it certainly 
was then—was that just passing through a State, just being phys-
ically present in a State, did not give that State, the State you 
were physically in, if you were a member of a domestic relation-
ship, the right to control the rights and responsibilities of that do-
mestic relationship, and in particular to grant the divorce. 

In order to obtain the divorce, it was necessary to become resi-
dent in the State, even if only for a relatively short period of time. 
So specifically in the context of domestic relations, something that 
might look extra-territorial, where the law of the State of residence 
continues to control the domestic relationship—here, the parent-
child relationship—actually is not unusual, and the law of divorce 
is an example. 

Senator SESSIONS. All right, maybe we have covered that. I think 
that is really interesting. Well, I thank all of you for your very in-
sightful comments. This deals with an issue that I think is impor-
tant. I have no doubt of the public policy validity of it. I feel very 
strongly about that. 

I do not feel like there has been any oppression of a minor child 
to take care that they consult their parent before they undertake 
such a serious action as an abortion. So I feel good about that. I 
do want to make sure that if we have any errors in drafting that 
could impact the Constitution, I would be prepared to consider 
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those. Frankly, I remain pretty convinced as a former prosecutor 
that if somebody takes somebody out of a State, across a State line, 
they have acted in violation of the State authority and that this 
could be a Federal offense. 

I want to ask you one thing I didn’t quite get, Professor Har-
rison. On the liquor laws, I don’t quite understand. What did it ex-
actly prohibit? 

Mr. HARRISON. The Wilson Act operates like Section 2 of the 21st 
Amendment now operates to forbid the importation into a State of 
liquor in violation of the laws of the State. So it tied the Federal 
rule to the State rule. It didn’t say no interstate transportation of 
liquor. It said no interstate transportation of liquor to a dry State, 
basically, which is the rule now constitutionalized in Section 2 of 
the 21st Amendment. It was a matter of some controversy then, 
but the court sustained a Federal statute that didn’t impose a uni-
form national rule, didn’t say no interstate transportation of liquor, 
but rather said whether the liquor can be transported into a State 
depends on the law of the State. The court approved that in the 
Wilson Act cases. 

Senator SESSIONS. Well, very good. 
Senator Ensign’s entire statement will be made a part of the 

record, as will Senator Hatch’s, and the record will be open for 7 
days. I note that my colleagues from the other side of the aisle had 
submitted some names for witnesses, but I am sorry that they 
didn’t come to participate in this. I think it is an important social 
issue in America and I think the Congress of the United States has 
every right to act constitutionally, if it is able, to respond to the 
public interest. 

I thank all of you for your testimony. It has been a worthwhile 
hearing. If there is nothing else, we are adjourned. 

[Whereupon, at 4:36 p.m., the Committee was adjourned.] 
[Questions and answers and submissions for the record follow.] 
[Additional material is being retained in the Committee files.]
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