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NOMINATION OF PAUL S. DIAMOND, OF
PENNSYLVANIA, NOMINEE TO BE DISTRICT
JUDGE FOR THE EASTERN DISTRICT OF
PENNSYLVANIA

WEDNESDAY, MARCH 24, 2004

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, pursuant to notice, at 9:13 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter pre-
siding.

Present: Senator Specter.

Senator SPECTER. My apologies for being late. I now have an ap-
preciation for women who spend laborious hours with makeup,
something Karen Santorum does not have to do because she is a
natural beauty.

On Saturday night, as I have said, I left a restaurant in the 200
block of Market Street. The street has been there for 315 years and
it was paved 314 years ago, and there was a major defect which
I did not notice and the result was a crash. My nose was not bro-
ken, but the sidewalk was, so I consider it a Pyrrhic victory.

PRESENTATION OF PAUL S. DIAMOND, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE EASTERN DISTRICT OF PENNSYL-
VANIA, BY HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. The Committee today will have a hearing for
Paul Diamond, a very distinguished Philadelphia lawyer. And at
the outset, I disclose in the interest of full disclosure my long
friendship with Mr. Diamond, going back more than two decades,
and state that Mr. Diamond has been my lawyer, along with his
law firm, and Thomas Leonard, who is with us today. Obermeyer,
Rebmann, Maxwell and Hippell have represented me in a number
of matters. So I think that ought to be on the record. I do not be-
lieve that this nomination will be contentious in any way, but it is
always good to have everything on the record.

Mr. Diamond went to Hunter College, graduated from Columbia
University, magna cum laude, and the University of Pennsylvania
Law School; served in the Philadelphia District Attorney’s office as
an assistant D.A., which is superb training; clerked for Justice
Bruce Kauffman, of the Pennsylvania Supreme Court, a very emi-
nent jurist who now sits on the United States District Court for the
Eastern District of Pennsylvania; has been an adjunct law pro-
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fessor at Temple University; and for the past 14 years has been
with the firm of Obermeyer, Rebmann, Maxwell and Hippell, one
of Philadelphia’s longstanding, very distinguished law firms, where
he is now a partner. He will take a substantial cut in pay to come
to the Federal bench, but he will make as much as Senator
Santorum does.

I now want to recognize my distinguished colleague from Penn-
sylvania, Senator Santorum, with whom I have established a non-
partisan judicial nominating panel. There must be screening by
that panel before Senator Santorum and I make recommendations
to the President.

We have, I think, established a process which has produced ex-
traordinary judges. The United States District Court for the East-
ern District of Pennsylvania has been heralded as one of the best,
if not the best court in America. Senator Santorum and I are 15
for 15 on judicial confirmations, which is a pretty good record con-
sidering what happens in the United States Senate. We have 7 con-
firmations waiting in the wings and we may well be 22 for 22
shortly.

Senator Santorum, my regrets for keeping you waiting. I know
how busy you are and I know everyone wants to hear your com-
ments about Mr. Diamond.

PRESENTATION OF PAUL S. DIAMOND, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE EASTERN DISTRICT OF PENNSYL-
VANIA, BY HON. RICK SANTORUM, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SANTORUM. Thank you, Mr. Chairman, and I want to
thank you for the tremendous work that you have done. When we
came to the U.S. Senate, you had this procedure in place and we
have worked hand-in-glove in making sure that, number one, we
screened candidates both for the prior administration and for this
administration, and we did so on a non-partisan basis.

In fact, we continue, I guess, the idea that you came up with
Senator Heinz, the idea that even during a Democratic administra-
tion, with two Republican Senators, Republicans should have an oc-
casional judge appointed in Pennsylvania. And even when we have
two Republicans and a Republican President, the Democrats should
have some representation on the judiciary.

Such as it is, we have a formula that for every four judges ap-
pointed in Pennsylvania, three are Republicans and one is a Demo-
crat, even though there are no Democrats in the process on the
Federal level, with two Republican Senators and a Republican
President.

I think that does add a balance to the system and it allows the
best and the brightest from both parties to rise and have an oppor-
tunity to serve. This is a case where one of the best and brightest
has risen and certainly is, I think, eminently qualified to serve.

When I came into the room, I said to Paul, where is everybody?
This is a situation where the fact that Paul, his wife and his part-
ner as the only three people in the room gives you an under-
standing of how non-controversial this nominee is.

The number of people who show up for these kinds of hearings
is directly related to the controversy surrounding them. So the fact
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that there aren’t a lot of people here concerned about this nominee,
I think, shows the tremendous strength of Mr. Diamond, his tre-
mendous legal experience, educational background, temperament,
public service, his writings in the area of Federal practice and pro-
cedure, all of which make him eminently qualified for this position
and someone whom I am very happy to be here to represent and
to present to the Committee.

I thank you, Mr. Chairman, for getting this hearing scheduled,
and I am hopeful that if anyone can get the next seven nominees
through the process in the Senate that you are just the man to do
it. I will be happy to work at your side to make that happen.

Senator SPECTER. Thank you very much, Senator Santorum, for
your outstanding work in the Senate generally, leadership position
number three, and for your leadership on judicial nominations and
judicial selection.

I have a suspicion you have other commitments, Senator.

Mr. Diamond, I was about to say, while you are standing, just
move to the podium, and if you would raise your right hand.

Do you solemnly swear that the testimony you give before this
panel of the Committee on the Judiciary of the United States Sen-
ate will be the truth, the whole truth and nothing but the truth?

Mr. DiaMOND. I do.

Senator SPECTER. You may be seated.

May the record show that Mr. Diamond is accompanied by his
distinguished wife, Robin Margaret Nilon Diamond, who is an as-
sistant professor at the Temple Law School, and Thomas Leonard,
who is a partner from the firm.

Mr. Diamond, would you care to amplify the introductions?

STATEMENT OF PAUL S. DIAMOND, NOMINEE TO BE DISTRICT
JUDGE FOR THE EASTERN DISTRICT OF PENNSYLVANIA

Mr. DIAMOND. Yes. I am grateful to both my wife and to Mr.
Leonard for coming. And I am, of course, very grateful and honored
by the President for having nominated me and I am overwhelmed
by the support over the years that you have shown you, Senator
Specter, and that, of course, Senator Santorum has shown me.

[The biographical information of Mr. Diamond follows:]
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I BIOGRAPHICAL INFORMATION (PUBLIC)

1. Full name (include any former names used.)

Paul Steven Diamond

2. Address: List current place of residence and office address(es).

Work: One Penn Center, 19" Floor
1617 John F. Kennedy Boulevard
Philadelphia, PA 19103

Residence:  Philadelphia, PA

3. Date and Place of Birth,

January 2, 1953
Brooklyn, New York

4. Marital Status (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer's name and business address(es).

Married to Robin Margaret Nilon
Assistant Professor

Temple University Law School
1719 N. Broad Street
Philadelphia, PA 19122

5. Education:  List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.
University of Pennsylvania School of Law

1974-77 J.D. 1977
Chairman, Law School Honor Committee

499237
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Columbia University

1972-74

B.A. Magna Cum Laude 1974 of /
Major: History

Dean’s List

New York State Regents Scholarship

Hunter College — City University of New York "

1970-72

Major: Special Honors

Grade Point Average: 3.96

Honors Program (One of approximately twelve students
selected out of entering class of approximately 3,200)
(Transferred to Columbia at the end of my sophomore year.)

I financed my college and law school educations through a combination of part-time
employment, scholarships, and student loans.

Employment Record: List (by year) all business or professional corporations, compantes,
firms, or other enterprises, partnerships, institutions and organizations, nonprofit or
otherwise, including firms, with which you were connected as an officer, director,
partner, proprietor, or employee since graduation from college.

January 1992 to Present  Obermayer Rebmann Maxwell & Hippel - Partner

One Penn Center, 19" Floor
Philadelphia, PA 19103

March 1983 to December 1991

1990 - 1992

Dilworth, Paxson, Kalish & Kauffman - Partner/Associate
3200 One Mellon Bank Center
Philadelphia, PA 19103

Temple University School of Law — Adjunct Professor
1719 N. Broad Street
Philadelphia, PA 19122

October 1980 to February 1983

Philadelphia District Attorney’s Office
Assistant District Attorney

1421 Arch Street

Philadelphia, PA 19102
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October 1977 to February 1980

Philadelphia District Attorney’s Office Office
Assistant District Attorney

1421 Arch Street

Philadelphia, PA 19102

February 1980 to September 1980

Pennsylvania Supreme Court

Law Clerk to Justice Bruce W. Kauffman (now a Judge
serving on the United States District Court for the Eastern
District of Pennsylvania)

June 1976 to September 1977
Philadelphia District Attorney’s Office Office — Law Clerk

1421 Arch Street
Philadelphia, PA 19102

Summer 1975 Intern, King’s County District Attorney’s Office
Brookiyn, New York
March 1970 to August 1974 New York Public Library — Page/Clerk
5" Avenue and 42™ Street
New York, NY
2003 to Present Chairman, Pennsylvania Lawyers Fund for

Client Security Board of the Supreme Court
of Pennsylvania

2001 to 2002 Vice-Chairman, Pennsylvania Lawyers Fund for
‘ Client Security Board of the Supreme Court
of Pennsylvania

1999 to 2000 Treasurer, Pennsylvania Lawyers Fund for
Client Security Board of the Supreme Court
of Pennsylvania

1998 to Present Member, Pennsylvania Lawyers Fund for Client
Security Board of the Supreme Court
of Pennsylvania
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Military Service: Have you had any military service? If so, give particulars,
including the dates, branch of service, rank or rate, serial number and type of discharge
received.

NONE

Honors and Awards: List any scholarships, fellowships, honorary degrees, and honorary
society memberships that you believe would be of interest to the Committee.

1970 Graduated with honor, Stuyvesant High School, New York City
1970-74 New York State Regents Scholarship
1970-72 Hunter Coliege Honors Program (one of approximately 12 students

selected out of entering class of approximately 3,200).

1972-74 Dean’s List Columbia University
1974 BA Magna Cum Laude, Columbia University
1976-77 Chairman, Student Committee on Academic Responsibility

(Honor Committee), University of Pennsylvania Law School

Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.
American Law Institute
American Bar Association

Member, Grand Jury Committee

Vice-Chair, Amicus Curiae Briefs Committee - 1995-1999

Member, Amicus Curiae Briefs Committee — 1983-1999

Pennsylvania Bar Association

Philadelphia Bar Association
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QOther Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. ’

NONE
Please list all other organizations to which you belong.

American Philatelic Society 1991 - Present

Vesper Club of Philadelphia 1988 — Present

Columbia Club of New York 2000 - Present

Project Safe Neighborhoods Grant Selection Committee 2002, 2003
United States Supreme Court Historical Society 2001-Present

Court Admission: List all courts in which you have been admitted to practice, with
dates of admission and lapses if any such memberships lapsed. Please explain the reason
for any lapse of membership. Give the same information for administrative bodies which

require special admission to practice.

Supreme Court of Pennsylvania 1977

United States District Court for the Eastern District of Pennsylvania 1979

United States Court of Appeals for the Third Circuit 1978
United States Court of Appeals for the Ninth Circuit 1997

Supreme Court of the United States 1984



9

12. Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other published material you have written or edited. Please supply one copy of all
published material not readily available to the Committee. Also, please supply a copy of
all speeches by you on issues involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily available to you, please supply then.

Federal Grand Jury Practice and Procedure

(Prentice-Hall Law & Business 1990) (Second Edition 1993)
(Third Edition 1995) (1997 Edition) (Anderson Publishing (Lexis-
Nexis) (2001 Edition) (2003 Edition)

Commentary, Prosecutorial Misconduct Before The Grand Jury.
7 United States Department of Justice Manual (1993)

Commentary, Subpoenas of Attorneys Before Grand Juries.
7 United States Department of Justice Manual 52 (1993)

Commentary, Subpoenas of Attorneys Before Grand Juries.
7 United States Department of Justice Manual 9.192.1 (1988)

Speeches:

Swearing-in of Legrome D. Davis as a Judge of the United States District
Court for the Eastern District of Pennsylvania. July 19, 2002.

Swearing-in of Sandra Schultz Newman as a Justice of the Supreme Court of
Pennsylvania. January 5, 1996.

Swearing-in of Ronald D. Castille as a Justice of the Supreme Court of
Pennsylvania. January 3, 1994,

13. Health: What is the present state of your health?
Excellent.

List the date of your last physical examination.

June 9, 2003.
14.  Judicial Office: State (chronologically) any judicial offices you have held, whether
such position was elected or appointed, and a description of the jurisdiction of each such

court.

NONE
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Citations: If you are or have been a judge, provide: (1) citations for the ten n%-s!/
significant opinions you have written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state constitutional issues, together with
the citation to appellate court rulings on such opinions. If any of the opinions listed were
not officially reported, please provide copies of the opinions. '

NONE

Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were elected or
appointed.

Assistant District Attorney
Philadelphia District Attorney’s Office
1977-1980; 1980-1983
Appointed Office
State (chronologically) any unsuccessful candidacies for elective public office.
NONE
Legal Career:

17 a. Describe chronologically your law practice and experience after graduation from
law school including:

i. whether you served as clerk to a judge, and if so, the name of the judge,
the court, and the dates of the peniod you were a clerk;

February 1980 — November 1980 Law Clerk to the Pennsylvania Supreme
Court Justice Bruce W. Kauffman (now a Judge serving on the United States
District Court for the Eastern District of Pennsylania)

2. whether you practiced alone, and if so, the addressed and dates;

NONE
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3. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been connected, and the
nature of your connection with each;

Present Obermayer Rebmann Maxwell & Hippel LLP
Oue Penn Center, 19" Floor
1617 John F. Kennedy Boulevard
Philadelphia, PA 19103

1992 — Present Partner, Litigation Department
1996 — Present Administrative Partner, Litigation Department
1992-1995 Hiring Partner

1983 - 1991 Dilworth, Paxson, Kalish & Kauffman

3200 Mellon Bank Center
1735 Market Street
Philadelphia, PA 19103

1986 — 1991 Partner, Litigation Department
1990 - 1991 Hiring Partner
1983 - 1985 Associate, Litigation Department

1977 - 1980 Philadelphia District Attorney’s Office
1981 - 1983 1421 Arch Street

Philadelphia, PA 19102

Assistant District Attorney

1990 - 1992 Adjunct Professor, Temple University School of Law

499237

I taught first year students Lawyering Process and Legal Writing and Research.
17b. 1. What has been the general character of your law practice, dividing it into
pertods with dates, if its character has changed over the years?

17 b. 2. Describe your typical former clients, and mention the areas, if any, in which you
have specialized.
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1992 — Present Obermayer Rebmann Maxwell & Hippel LLP
1983 1991 Ditworth, Paxson, Kalish & Kauffinan

As a lawyer at Dilworth and Obermayer, I have had an extraordinarily diverse
litigation practice; I am primarily responsible for litigating in the following areas of
concentration:

Complex Commercial and Civil Litigation: I have worked extensively in virtually
all areas of federal practice: securities, antitrust, labor, environmental, bankruptey,
regulatory, products liability, and intellectual property. I have represented innumerable
companies and individuals, including Delmarva Power and Light, DuPont, Occidental
Petroleum, Remington Arms, Concord Group Resources, Inc., e-Bay, Actuate Software,
Ameritech, Inc., Bell Atlantic/Verizon, Inc., Certainteed, Independence Blue Cross, Crown
Cork & Seal, Deloitte & Touche, Conrail, Eagle-Picher, Gallo Winery, and Westwood One,
Inc.

Law Firm Break-Ups: I have represented many Philadelphia lawyers and law
firms.

Civil Rights Litigation: [ have represented government entities and public officials.

White Collar Criminal Matters: My practice in this area has been almost
exclusively federal. T have represented compaaies (such as Litton Systems, Inc., Sunrise
Savings and Loan Association, and others) and individuals in connection with
investigations and prosecutions under environmental, False Claims Act, and other criminal
laws. For instance, ] was part of the team that, after a 12 week jury trial in Mississippi
Federal Court, secured the acquittal of a defense contractor charged with fraud in
connection with the construction of three nuclear submarines. United States v, Litton
Systems, Inc., 557 F.Supp. 568 (S.D. Miss. 1983), reversed, 722 F.2d 264 (5" Cir. 1984), cert.
denied, 466 U.S. 973 (1984). In preparing for that highly unusual prosecution, I worked
extensively with a jury consultant respecting strategies, evidence, witness preparation, and
the like. 1 have also represented numerous companies and individuals in connection with
federal grand jury investigations.

Disciplinary and Judicial Conduct Board: I have successfully represented various
individuals before both these bodies.

Prosecution: As a prosecutor in the Law Division, I was assigned to a variety of
matters that were considered especially consequential. For instance, I was assigned to
litigation testing the constitutionality of the then-new Pennsylvania Grand Jury Act. 1
represented the Pennsylvania District Attorneys Association in litigation testing the
constitutionality of the then-new Pennsylvania capital punishment statute. Although
assigned to the Law Division, I was regularly given Trial and Investigations Division
assignments. I tried felony and misdemeanor cases, evidentiary hearings, bail hearings,
and federal and state habeas corpus hearings. I represented the Commonwealth of
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Pennsylvania in appeals heard by the Pennsylvania Supreme, Superior, and
Commonwealth Courts, the United States District Court for the Eastern District of
Pennsylvania, the United States Court of Appeals for the Third Circuit, and the United
States Supreme Court. I was assigned to grand jury investigations of alleged white collar
crime and political corruption. I represented the District Attorney’s Office in civil
litigation. I instructed new prosecutors in the Office’s Training Program.

17 c¢. 1. Did you appear in court frequently, occasionally, or not at all? Frequently.
If the frequency of your appearances in court varied, describe each such
variance, giving dates.
‘When I was a prosecutor, I appeared in court with great frequency,
sometimes continually. In private practice I have continued to appear in court, net as
frequently, but quite regularly.

17 ¢. 2. What percentage of these appearances was in:

(a) Federal Courts;
Approximately 70%
(b) State Courts of record;
Approximately 30%

(c) other courts.
17 ¢. 3. What percentage of your litigation was:

(a) Civil. Approximately 70%

b Criminal. Approximately 30%
®) pp y

17 c. 4. State the number of cases in courts of record you tried to verdict or judgment
(rather than settled), indicating whether you were sole counsel, chief counsel, or
associate counsel.

During my career I have tried approximately three or four dozen matters to
conclusion as sole or chief counsel. I have assisted in the trial of approximately two
dozen matiers. In addition, since 1998 I have presided over approximately ten trials
conducied by the Pennsylvania Lawyers Fund For Client Security Board, on which
I serve as Chair. These trials (the precise nature of which are confidential as a
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matter of law), can last an afternoon, or several days. All involve allegations that
members of the Pennsylvania Rar have stolen, misappropriated, or defalcated funds
from their clients. Finally, as Administrative Partner of my firm’s 44 person
Litigation Department, I am regularly called upon to make decisions regarding trial
strategy, staffing, and the like.

17 c. 5 What percentage of these trials were:

1) jury

10%

2) non-jury 90%

Litigation: Describe the ten most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date if
unreported. Give a capsule surmary of the substance of each case. Identify the party or parties
whom you represented; describe in detail the nature of your participation in the litigation and the
final disposition of the case. Also state as to each case:

(a) the date of representation;

) the name of the court and the name of the judge or judges before whom the case
was litigated; and

(c)  the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

Chester County Hospital v. Independence Blue Cross, (Civil Action No. 02-2746)

(E.D. Pa.)

Judge:

Pendency of case:

My Clients:

Co-Counsel:

Honorable John Padova (United States District Court
for the Eastern District of Pennsylvania)

2002 — present

Independence Blue Cross (“IBC”), QCC Insurance Company,
Keystone Health Plan East, and Keystone Mercy Health Plan

Thomas Leonard Esquire

Obermayer Rebmann Maxwell & Hippel LLP
One Penn Center, 19" Floor

1617 Jobn F. Kennedy Boulevard
Philadelphia, PA 19103-1895

215-665-3220
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John Briggs, Esquire /
Howrey Simon Arnold & White, LLP of
1299 Pennsylvania Avenue, N.W.

Washington D.C. 20004-2402

202-383-7015

Opposing Counsel: Lewis Olshin, Esquire
Duane Morris LLP
One Liberty Place, Suite 4200
Philadelphia, PA 19103-7396
215-979-1129

Case Description:  This is an antitrust case brought against IBC and related companies.
Chester County Hospital (“CCH?”) has alleged that IBC is an illegal monopolist respecting
the sale of health insurance in the Delaware Valley, and has used that monopely to create a
“monopsony” respecting the rates it pays health care providers. The scope of the case is
huge, involving virtually every hospital, health care provider, and health insurance
provider in the five county Philadelphia area. The matter is significant because CCH seeks
to use the federal antitrust laws to change radically the way health insurance is sold and
health care is provided across the country. In my role as co-counsel, I have been involved
in all areas of this matter, including conducting hearings, taking discovery, and preparing
for trial.

2) United States v. Klubock, 832 F.2d 649 (1* Cir. 1987) (Torruella, Campbell,
Bownes, JJ.)

Bavlson v. Disciplinary Board, 975 F2d 102 (3" Cir. 1992) (Mansmann, Cowen,
Higginbotham, JJ.)

My Client (in both matters): The American Bar Association
Counsel (in Klubock): Sara Criscitelli, Assistant U.S. Attorney

Department of Justice, Criminal Division
950 Pennsylvania Avenue, NW
Washiugton, DC 20530-0001

(212) 514-2601

Michael S. Greco, Esquire (Massachusetts Board
of Bar Overseers)

Kirkpatrick & Lockhart LLP

75 State Street

Boston, Massachusetts 02109

(617) 261-3100
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Benjamin Fierro, IIl, Esquire (Massachusetts Bar Ass'n)
Lynch & Fierro LLP

141 Tremont Street

Boston, Massachusetts 02111

617-350-4088

Max D. Stern, Esquire (Boston Bar Ass'n)
Stern, Shapiro, Weissberg & Garin, LLP
90 Canal Street

Boston, Massachusetts 02114-2022
617-742-5800

Counsel (in Baylson): Honorable Michael M. Baylson
601 Market Street
Philadelphia, PA 19106
(267) 299-7520

Case Description:  In both these cases, I represented the American Bar Association and
authored the briefs the ABA submitted to Circuit Courts as amicus curiae. Both cases
involve the legality and constitutionality of ethical rules that limit a prosecutor’s ability to
subpoena a lawyer to a federal grand jury and question him or her about representation of
particular clients. Klubock and Baylson are the two leading federal decisions in the country
on “lawyer-subpoenas”. In Klubock, the First Circuit accepted the arguments advanced in
support of the ethical rules (including those I advanced on behalf of the ABA); in Baylson,
the Third Circuit rejected them.

3) Barnes Foundation v. Lower Merion Township et al

Case Citations: 927 F.Supp. 874 (E.D.Pa. 1996)

982 F.Supp. 970 (E.D.Pa. 1997)

No. 96-372 (E.D.Pa. September 13, 1996)
(1996 U.S. Dist. LEXIS 13647)

No. 96-372 (E.D.Pa. November 4, 1996)
(1996 U.S. Dist. LEXIS 16402)

No. 96-372 (E.D.Pa. December 6, 1996)
(1996 U.S. Dist. LEXIS 18436)

No. 96-372 (E.D.Pa. December 19, 1996)
(1996 U.S. Dist. LEXIS 19472)

No. 96-372 (E.D.Pa. September 13, 1996}
(1996 U.S. Dist. LEXIS 13647)

No. 96-372 (E.D.Pa. January 14, 1997)
(1997 U.S. Dist. LEXIS 457)

No. 96-372 (E.D.Pa. September 13, 1996)
(1996 U.S. Dist. LEXIS 13647)
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. 96-372 (E.D.Pa. February 4, 1997)
(1997 U.S. Dist. LEXIS 1326)

. 96-372 (E.D.Pa. March 20, 1997)

(1997 U.S. Dist. LEXIS 4050)

. 96-372 (E.D.Pa. April 2, 1997)

(1997 U.S. Dist. LEXIS 4433)
. 96-372 (E.D.Pa. April 7, 1997)

(1997 U.S. Dist. LEXIS 4444)
. 96-372 (E.D.Pa. April 11, 1997)

(1997 U.S. Dist. LEXIS 5203)

. 96-372 (E.D.Pa. April 15, 1997)

(1997 U.S. Dist. LEXIS 5202)

. 96-372 (E.D.Pa. April 21, 1997)

(1997 U.S. Dist. LEXIS 5467)

. 96-372 (E.D.Pa. April 28, 1997)

(1997 U.S. Dist. LEXIS 5925)

. 96-372 (E.D.Pa. May 7, 1997)

(1997 U.S. Dist. LEXIS 6705)

. 96-372 (E.D.Pa. May 9, 1997)

(1997 U.S. bist. LEXIS 6705)

. 96-372 (E.D.Pa. July 2, 1998)

(1998 U.S. Dist. LEXIS 10049)
. 96-372 (E.D.Pa. November 24, 1999)
(1999 U.S. Dist. LEXIS 18091

. 96-372 (E.D.Pa. March 14, 2003)

(2003 U.S. Dist. LEXIS 4565)

96-1494 (3d Cir. 1996) (Greenberg, Cowen, Alito, JJ.)
97-1110 (3d Cir. 1997) (Becker, Alito, McKee, JJ.)
. 97-1226 (3d Cir. 1997) (Stapleton, Cowen, Seitz, JJ.)

182 F.2d 903 (3d Cir. 1999) (98-2088) (Stapleton, Alito,

Roth, JJ.)

242 F.3d 151 (No. 99-2055) (3d. Cir. 2001) (Nygaard, Greenberg,

Cowen, JJ)

Judges: Honorable Anita Brody (United States District Court

for the Eastern District of Pennsylvania)

Honorable Diane Welsh (United States Magistrate Judge)

Pendency of case: 1996 - 1999

My client: Lo

499237
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Co-Counsel: Paul Rosen, Esquire (representing the Lower Merion Township
Commissioners)
Spector Gadon & Rosen, P.C.
Seven Penn Center, 7 Floor
1635 Market Street
Philadelphia, PA 19103
215-241-8800

Opposing Counsel: The Late, Honorable A. Leon Higginbotham, Jr., Esquire

Robert Sugarman, Esquire
Sugarman & Associates

Robert Morris Building, 11'" Floor
100 N. 17" Street

Philadelphia, PA 19103
215-864-2500

Richard McElroy, Esquire
Blank Rome LLP

One Logan Square
Philadelphia, PA 19103
215-569-5631

Case Description: I served as lead counsel for the lead defendant, Lower Merion
Township, in this massive civil rights case. The Barues Foundation alleged that the
Township, in a conspiracy with its sixteen Commissioners and former Commissioners and
some fifteen local residents, had attempted to drive the Barnes out of existence. The
Township and Commissioners counterclaimed for abuse of process, alleging that the
Barnes’s claim was baseless and had been brought for the ulterior purpose of securing
zoning approval fer a parking lot. The litigation was extensive and protracted. The
Barnes sought emergency injunctive relief. The Barnes filed three separate Mandamus
Petitions in the Third Circuit seeking Judge Brody’s removal from the case. The litigation
gave rise to almost twenty decketed decisions by Judges Brody and Welsh. The case is
significant both because of the considerable public interest it generated and the legal and
constitutional issues it involved. Ultimately, Judge Brody granted summary judgment in
the Towaship’s favor. Lower Merion then petitioned the Court to order the Barnes to pay
the Township’s legal fees incurred in defending this lawsuit. In return for the Barnes’s
payment to the Township of a substantial sum, the Township withdrew its counterclaim
and fee petition against the Barnes. As lead counsel, I handled all aspects of the litigation,
including hearings, motions, and appeals in all courts.
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4) Specter, Katz, and Baylson v. Wheat First Butcher & Singer, et al

(Phila. CCP, No. 9601-02916)

Judges:

Pendency of Case:
My Client:

Co-Counsel:

Opposing Counsel:

499237

Honorable Albert W, Sheppard, Jr. (Court of
Common Pleas of Philadelphia County)
Honorable Allan Tereshkeo (Court of
Common Please of Philadelphia County)

1995 — 2000
Honorable Marvin Katz

Shanin Specter (representing Honorable Arlen Specter)
Kline & Specter, P.C.

1525 Locust Street, 19" Floor

Philadeiphia, Pa 19102

215-772-10600

James D. Moran, Esquire (Kathleen and Johr Groetzinger)
1430 Land Title Building

100 S. Broad Street

Philadelphia, PA 19110

215-751-1670

C. Clark Hodgson, Jr., Esquire (Merrill Lynch) (w/ Rogers &
Wells-NY)

Stradley Ronon Stevens & Young, LLP

2600 One Commerce Square

Philadelphia, PA 19103

215-564-8026

Kevin Berry, Esquire/Margaret Clark, Esquire (First Union)
Cozen O'Connor

1900 Market Street

Philadelphia, PA 19103

215-665-2000

John Guernsey, Esquire (Wheat First Butcher & Singer)
Conrad O'Brien Gellman & Rohn, P.C.

1515 Market Street, 16" Floor

Philadelphia, PA 19102-1916

215-864-8066
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Patrick O’Connor, Esquire/Karl Prior, Esquire (Mellon Bank)
Cozen O'Connor

1900 Market Street

Philadelphia, PA 19103

215-665-2000

Robert Lentz, Esquire (Reserve Fund)
Lentz, Cantor & Massey, Ltd.

20 Mystic Lane

Malvern, PA 19355

610-722-5800

Gregory Lindsay, Esquire (Allen Baumholz)
Dozor & Auslander

725 MacDade Boulevard

Collingdale, PA 19023

610-583-3654

Edward Kron, Esquire (Estelle Goldstein)
Marion, Saltzberg, Trichon & Kogan, PC
3000 Mellon Bank Center

1735 Market Street

Philadelphia, PA 19103

Joseph Marrone, Esquire (Joseph Micheli, Jr. and Sr.)
2500 McClellan Avenue, Suite 340

Pennsauken, NJ 08109

215-732-6700

Case Description:  In December 1995, it was discovered that Kathleen Groetzinger, who
had worked as a secretary for Judge Katz and Senator Specter since 1959, had stolen
almost $1.5 million frem their pension and profit-sharing plans. Judge Katz and Senator
Specter sued Ms. Groetzinger, the five financial institutions that administered the plans,
and four individuals who had helped Ms. Groetzinger commit her crimes. On behalf of
Judge Katz, I alleged that the defendaants were liable for negligence, fraud, and related
wrongs under the common law and the Uniform Commercial Code. The litigation proved
to be quite substantial. Discovery lasted approximately three and one-half years. The
large number of defendants, combined with the pumber of courts in which this dispute was
tried, geperated hundreds of pleadings and other filings. The matter finally went to a jury
trial in March 2000 against Wheat First Butcher & Singer - - the only institution that did
not settle. After four days of trial, the matter settled. I served as lead counsel for Judge
Katz throughout and handled all aspects of this litigation.
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In addition, I tried four separate actions in Bankruptcy Court to prevent the
individual defendants from discharging the debts they had incurred by participating in Ms.
Groetzinger’s crimes:

Arlen Specter, individually and as trustee for the Specter and Katz Pension and Profit-Sharing
Plans, Marvin Kartz, Michael Baylson, as trustee _ for the Specter and Katy Pension and
Profit-Sharing Plans v. Kathleen M. Groetzinger (Bkr. E.D.Pa., Adversary No. 98-0438)

In re: Kathleen Groetzinger, (Bkr.E.D.Pa.) (Case No. 96-15633 (SR) (Chapter 7)

Judge: Honorable Stephen Raslavich (United States Bankruptcy Court)

Opposing Counsel: James D. Moran (K. Groetzinger) (see address and ph no.
listed above)}

In re: Kathleen Groetzinger, (Bkr.E.D.Pa.) (Case No. 99-13547) (Chapter 13)

Judge: Judge Stephen Raslavich (United States Bankruptcy Court)
Opposing Counsel: James D. Moran (K. Groetzinger) (see address and ph no. listed above)

Inre: John Allen Groetzinger, (Bkr. E.D Pa.) (No. 97-18842) (Chapter 7- converted from
Chapter 13)

Adversary Proceeding

Judges: Honorable Bruce 1. Fox (United States Bankruptcy Court)
Honorable Joseph L. Cosetti (United States Bankruptcy Court)

Opposing Counsel: James D. Moran (John Groetzinger) (see address and ph no. listed
above)

In Re: Joseph Micheli, (Bkr.D.N.J.)(Chapter 7) (NO. 97-12466)

Adversary Proceeding:

Judge: Henorable Judith H. Wismer (United States Bankruptcy Court)

Arlen Specter, individually and as trustee for the Specter and Katz Pension and Profit-Sharing

Plans, Marvin Karz, Michael Baylson, as trustee for the Specter and Katz Pension and Profit-
Sharing Plans v, Joseph Micheli (Bkr. D.N.J., Adversary No. 97-0031)
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Opposing Counsel: Bruno Bellucci, IT, Esquire (Joseph Micheli, Jr.)
2312 New Road
P.O. Box 283
Northfield, NJ 08225
609-601-1500

5 United States ex rel. Sullivan v. Cuyler, (E.D.Pa.) (

Judges: The Late, Honorable John M. Davis (United States District Court
for the Eastern District of Pennsylvania)
Honoerable Edwin Naythons (United States Magistrate Judge)

446 U.S. 335 (1980)
553 F.Supp. 1236 (E.D. Pa. 1982)
530 F.Supp. 1353 (E.D. Pa. 1982)

Opposing Counsel: The late Marilyn Gelb

In 1967, John Sullivan was convicted of committing a double murder. Sullivan
eventually appealed his conviction to the United States Supreme Court, alleging that his
Sixth Amendment rights had been violated because his counsel, A. Charles Peruto,
Esquire, and G. Fred DiBona, Sr. (later a state court Judge) were burdened by a conflict of
interest. (I participated in the litigation of that appeal.) The matter was remanded to the
District Court for an evidentiary hearing on the conflict issue. I handled that hearing,
which was extended and, to an extent, became a retrial of Mr. Sullivan on these once-
infamous murder charges. Among the witnesses I called to rebut Mr. Peruto’s testimony
were the trial prosecutor, Richard Sprague, and the trial judge, the Honorable Alexander
Barbieri (who subsequently served oa the Pennsylvania Supreme Court). The litigation
was never concluded because of Mr, Sullivan’s death in prison.

6) Ricchio y. Poesnecker,
158 Pa.Commw. 459, 631 A.2d 1097 (1993), alloc. denied, 538 Pa. 651,
647 A.2d 905 (1994); cert. denied, 513 U.S. 1079 (1995).

Trial Judge: The Honorable Leonard Sokolove (Bucks County
Court of Common Pleas)

Pendency of Case: 1992-1995

My Clients: Paul Ricchio, Frank Fedele
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Opposing Counsel: Robert G. Moffett, Esquire
415 W. Broad Street
Quakertown, PA 18951
215-536-1660

In this case, the courts were required to determine who should govern a religious
order and its substantial assets. I represented one of two sects fighting to retain control of
a religious society. I became involved as lead counsel in the case at the trial level, after the
court had granted injunctive relief against my clients. I handled the continuing trial
proceedings and bearings, and all appeals. The case involved fascinating questions
respecting the ability of the courts to review and interpret religious doctrine without
running afoul of United States and Pennsylvania Constitution provisions prohibiting the
establishment of religion. Ultimately, the courts conferred coutrol of the society upon the
sect opposing my clients.

7) The Patriot Party of Pennsylvania; Surrick v. Secretary of Commonwealth, 9 F.3d
1540 (3d Cir. 1993). (Hutchinson, Cowen, Nygaard, JJ.)

I served as lead counsel in the Third Circuit for a candidate running for election in
the Pennsylvania Supreme Court. I unsuccessfully sought to overturn the District Court’s
ruling that Pennsylvania’s ballot access law was uncounstitutional as applied to the 1993
Pennsylvapia Supreme Court election. The case involved significant issues respecting equal
protection, voting rights, and the policies underlying Pennsylvania’s system of electing its
appeliate judiciary. As lead counsel, I briefed and argued the case before the Third
Circuit.

My Client:  Honorable Ronald D. Castille

Counsel: Thomas Rutter, Esquire (Robert Surrick)
" Two Commerce Square
2001 Market Street, Suite 1100
Philadelphia, PA 19103
(215) 564-1775

John F. Smith, II, Esquire (Republican State Cmte)
Reed Smith LLP

2500 One Liberty Place

1650 Market Street

Philadelphia, PA 19106

(215) 241-7920
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8) Forbes v. Lower Merion Township (No. 00-CV-930 (E.D. Pa.)

Judge: Honorable William Yohn (United States District Court for
the Eastern District of Pennsylvania)

Pendency of case: 2000 - 2001
My Clients: Lower Merion Township, Police Superintendent Joseph Daly

Co-Counsel: Lloyd George Parry, Esquire (representing two other
police officers)
Davis, Riter, Parry & Hartman
1525 Locust Street, 14" Floor
Philadelphia, PA 19102-3732
215-732-3755

Opposing Counsel: Samuel Stretton, Esquire
301 S. High Street
P.O. Box 3231
West Chester, PA 19381
610-696-4243

Case Description:  This civil rights matter raised constitutional and legal issues
concerning whether Lower Merion Township and its Police Chief adequately trained and
supervised the Township’s Police Department in the use of deadly force. As lead counsel, I
bandled all aspects of the litigation, including discovery and hearings. In 2001, Judge Yohn
granted my motion for summary judgment and dismissed the complaint against Lower
Merion Township and Chief Daly. That decisien was not appealed.

9) In re: Application of Edward G. Biesler, Jr., Attorney General for the Commonwealth
of Pennsylvania, Requesting That An Order Directing That a Multi-County Investigating
Grand Jury, Having Statewide Jurisdiction, Be Summoned,

Costopoulos v. Thornburgh,

487 Pa. 438, 409 A.2d 848 (1979)
My Client:  Pennsylvania District Attorneys’ Association

Couansel: James J. West, Esquire (then Assistant Attorney General)
West Long LLC
105 North Front Street, Suite 205
Harrisburg, Pennsylvania 17101
717-233-5051
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William C. Costopoulous, Esquire
Costopoulos, Foster and Fields
831 Market Street

Lemoyne, PA 17043
717-761-2121

Robert Hawthorne, Inc. v. County Investigating Grand Jury,
488 Pa. 373,412 A.2d 556 (1980)

My Client: Commonwealth of Pennsylvania

Counsel: Wilbur Greenberg, Esquire (Retired)
1700 Benjamin Fraoklin Pkwy
Philadelphia, PA

In re: Investigating Grand Jury of Philadelphia County
Appeal of: Edward Washington,
490 Pa. 31,415 A.2d 17 (1980)

My Client: Commonwealth of Pennsylvania

Counsel: Francis X. Nolan, Esquire
Vaughan Duffy & Connors, LLP,
102 Pickering Way, Suite 400,
Exton, Pennsylvania 19341
(610) 524-2100

These were test cases respecting the constitutionality of the Pennsylvania’s then-new

Grand Jury Act. 19 P.S. §625 et seq. Authoring the briefs filed in all three matters, I
successfully represented the Commonwealth in Washington and Hawthorne, and the
Penausylvania District Attorney’s Association as amicus curiae, in Costopoulos in defending
the constitutionality of the Act. The state constitutional issues involved were significant,
touching on separation of powers and the desirability of granting state prosecutors the
authority, both to call for the empanelment of investigating grand juries, and to conduct
grand jury investigations.
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10)  Commonwealth v. Zettlemoyer, 500 Pa. 16, 454 A.2d 937 (1982)

nf/

My Client: Pennsylvania District Attorneys’ Association /

Co-Counsel: Leroy Zimmerman (then Attorney General of Pennsylvania)
Eckert, Seamans, Cherin & Mellott. LLC
213 Market Street, Eight Floor
Harrisburg, PA 17101
(717) 237-6000

Opposing Counsel: Robert N. Tarman, Chief Public Defender
106 Walnut Street
Harrisburg, PA 17101
(717) 238-8427

Other Counsel: Judah Labovitz, A.C.L.U.
Wolf , Block, Schorr and Solis-Cohen LLP
1650 Arch Street, 22™ Floor
Philadelphia, PA 19103-2097
(215) 977-2000

Case Description:  This was the test case respecting the constitutienality of the
Pennsylvania Death Penalty Act. 42 Pa.C.S.A. §9711. I authored the brief submitted by
the Pennsylvania District Attorney’s Association, as amicus curiae, defending the Act’s
constitutionality. The Supreme Court ultimately adopted much of the legal position I
advanced. For my efforts in Zettlemoyer, I received a letter of commendation from then-
Attorney General Leroy Zimmerman.

19.  Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation in this question, please omit
any information protected by the attorney-client privilege (unless the privilege has been
waived.)

Among the most significant Jegal activities I have pursued are a) membership on the
Pennsylvania Supreme Court’s Lawyer’s Fund for Client Security Board (the “Board”); b)
writing Federal Grand Jury Practice and Procedure; ¢) my teaching at Temple Law
School.

a) The Board: Created by the Penasylvania Supreme Court in 1982, the Board
recompenses clients whose lawyers have stolen or misappropriated money from them. The
Board is funded by all active members of the Pennsylvania Bar, who pay an annual fee to
the Pennsylvania Supreme Court. Typical of the Board’s activities, in 2002, it reviewed 211
claims and repaid $2.9 million to victims. The Board is comprised of seven volunteer
members - - five lawyers and two non-lawyers - - all of whom were appointed by the
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Pennsylvania Supreme Court. I was appointed to the Board in 1998. From 1999 te 2000, I
served as the Board’s Treasurer. From 2001 to 2002, I served as the Board’s Vice-Chair.
Since early 2003, I have served as the Board’s Chair. My work on the Board has been
rewarding and sobering. It is, of course, sobering to learn that lawyers steal money
(sometimes a great deal of money) from their clients. It has been rewarding because of the
many individuals the Board has helped. The victims who come before the Board are
almost invariably disadvantaged; they are often elderly, and of extremely modest means.
Their lawyers — who are usually judgment-proof — often have stolen the victims’ only
resources. The Board is usually the only entity that can provide any relief to these people.
It is enormously rewarding to be part of such a process,

b) Federal Grand Jury Practice and Procedure:

In 1988-89, I wrote Federal Grand Jury Practice and Procedure, which was published
in 1990 by Prentice-Hall Law & Business. At that time, it was among the few single-
volume treatments of this important subject available. Approximately 400 pages in length,
the book received uniformly favorable reviews in a variety of publications, and has become
one of the leading works in the field. 1 have revised the book almost every year. Law &
Business published three editions: in 1993, 1995, and 1997. In 1998, the D.C. Circuit
quoted from and relied on my book in an important opinion on grand jury secreecy during
the “Whitewater” grand jury investigation. In re Sealed Case, 151 F.3d 1059, 1073, (D.C.
Cir. 1998). My book was the only secondary source the Court relied on in its opinion.

In 2003, Lexis-Nexis published the book’s most recent supplement. Updating the
book requires me to review virtually all new federal decisions in the areas covered by the
book including: constitutional and evidentiary privileges, contempt, empanelment,
investigative authority, secrecy, misconduct, immunity, perjury, and ebstruction of justice.

Working on the book has provided me with a continuous education. It has been
enormously rewarding.

[9] Teaching at Temple Law School: From 1990 - 1992 I was an Adjunct
Professor, teaching first year studesnts legal writing and research. Over my years of
practice, it became clear to me that the most common malady among young lawyers was
their inability to write. A lawyer who cannot write, cannot well serve his/her clients or the
court. Temple’s legal writing course is one year long. Each class was comprised of
approximately 14 students, who were required to write a series of memoranda and a brief.
Although teaching (especially class preparation and grading papers) was very time
consuming, it was extremely rewarding to see students improve from assignment to
assignment.
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Senator SPECTER. As Senator Thurmond would always say under
these circumstances, pull the machine a little closer. That was his
standard comment.

What Senator Thurmond also would say might not sound pro-
found on its surface, but I think is very profound. In 1982, we had
our first nominees in from Pennsylvania and I was sitting on the
dais and Senator Thurmond was presiding. He was the Chairman,
and he leaned forward into the microphone and said to two Penn-
sylvania nominees, Judge Caldwell and Judge Mansman, if you are
confirmed, do you promise to be courteous.

Translated: If you are confirmed, do you promise to be courteous?
And I thought to myself, what a question. What is anybody going
to say but yes? And true to form, both nominees said yes. Then
Senator Thurmond said, the more power a person has, the more
courteous a person should be. The more power a person has, the
more courteous a person should be.

I have always relayed Senator Thurmond’s admonition, and
many jurists over the years—and I have been at this for a while—
have come back to me and have commented about that statement.
It is something that I don’t believe you need, Mr. Diamond, a re-
minder, but I think may who do who don the black robes and have
that kind of power, life tenure.

You get up on the wrong side of the morning and somebody may
be a little late or may not be directly responsive to your question
or may not be too succinct in legal argument or many of the other
foibles and fallibilities of people, and it is easy to become impatient.
But remember Senator Thurmond.

Mr. DiaMOND. I intend to, Mr. Chairman, and I will strive, if I
am fortunate enough to be confirmed, to convince everybody who
appears before me that they have been treated fairly and cour-
teously.

Senator SPECTER. Mr. Diamond, I am going to ask you the ques-
tions which are prescribed so there will be no doubt that the issues
have been covered, notwithstanding my declaration of partiality.

Under what circumstances do you believe it is appropriate for a
Federal court to declare a statute enacted by Congress unconstitu-
tional?

Mr. DIAMOND. It is obviously a very, very important question,
Senator. It seems to me that a statute comes to the court with an
overwhelming presumption of constitutionality and courts should
strike down acts of the legislature only in the rarest circumstance
when something is palpably, obviously in violation of the Constitu-
tion, and that should be very rare indeed.

Senator SPECTER. In general, Supreme Court precedents are
binding on all lower Federal courts, and circuit court precedents
are binding on the district courts within the particular circuit.

Are you committed to following the precedents of higher courts
faithfully?

Mr. DiIAMOND. If I am lucky or fortunate enough to be confirmed,
of course, my job is to follow the direction from the Third Circuit
and the U.S. Supreme Court. That is what district court judges do.
If I am fortunate enough to be confirmed, that is what I will do.
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Senator SPECTER. And would you make that determination even
in circumstances where you personally disagree with such prece-
dents?

Mr. DiamoND. I will, Senator. I am obligated to, and I am not
always right. Just because I think they are wrong doesn’t mean
they are wrong. If I am fortunate enough to be confirmed, I will
do what the Third Circuit and the U.S. Supreme Court tell me to
do. That is my job.

Senator SPECTER. What would you do if you believed the Su-
preme Court or the court of appeals had seriously erred in ren-
dering a decision? Would you nevertheless apply that decision, or
your own best judgment on the merits?

Mr. DiaAMOND. No, no, Senator. If I am fortunate enough to be
confirmed, I would be obligated to apply that decision as that deci-
sion is written.

Senator SPECTER. If there were no controlling precedent
dispositively concluding an issue with which you were presented in
your circuit, to what sources would you turn for a persuasive au-
thority?

Mr. DiAMOND. If we are dealing with a statute, say, the statute
itself. And since language is by its nature ambiguous, legislative
history seems to me to be a rich source for the intent of the people
that created the statute. The Senators and Congress people who
drafted, approved, passed the statute, it seems to me, is the most
obvious place to look.

Senator SPECTER. As you know, the Federal courts are facing
enormous pressures as their caseload mounts. If confirmed, how do
you intend to manage your caseload?

Mr. DiaMOND. If I am fortunate enough to be confirmed—I have
always worked very, very hard all my life. I think hard work is no
substitute for it, and paying attention to detail—I have to manage
a client load now; I have over the last 20, 25 years. And I think
with careful attention to detail, thoughtfulness and responsible del-
egation, I believe a caseload can be managed.

Senator SPECTER. Has your client load increased or decreased or
stayed the same since it has become publicly known that you were
the President’s nominee for the Federal bench?

Mr. DIAMOND. It has dramatically decreased, Senator.

Senator SPECTER. How have your partners felt about that?

M11" DiaAMOND. My partners have been very supportive, fortu-
nately.

Senator SPECTER. Do you believe that judges have a role in con-
trolling the pace and conduct of litigation? And if confirmed, what
specific steps would you take to control your docket?

Mr. DiaMOND. I believe judges do have such a role, Senator, and
if I were fortunate enough to be confirmed, I believe that judges
should allow lawyers to try their cases and not, as I say, ride the
brake all the time and micromanage trials. But it is a judge’s obli-
gation to see that a trial goes smoothly, swiftly and fairly, because
I do believe justice delayed is justice denied.

Senator SPECTER. Given your background and prior experience,
could you address the subject of the role and significance of judicial
temperate and indicate what elements of judicial temperament you
consider to be most important?
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Mr. DiaMOND. I think the element of judicial temperament I con-
sider to be most important is the appearance of fairness, the ap-
pearance of impartiality. If the parties before a judge don’t believe
they have been treated fairly, even if they have been treated fairly,
they are not going to believe it.

So I think that appearing to be fair and neutral and even-tem-
pered is the most important ingredient. And if I were fortunate
enough to be confirmed, I would strive to do just that.

Senator SPECTER. Mr. Diamond, I know your work ethic, how
hard you work and how efficient you are. Judges really ought to
focus much more than they do on prompt disposition of pending
matters. You come from a big firm and you know the cost of litiga-
tion. Judges really ought to move their docket along and ought to
go to the core issues and get them decided and move ahead.

The delays in both the district and appellate courts are very,
very costly to the system, and that is something which this Com-
mittee may spend more attention on in the future—very, very
lengthy delays. The discovery process is virtually endless and enor-
mously expensive, and it does not have to be so constructed.

I would like to see judges take a much stronger hand in the early
stage of the litigation, bring in the parties and find out what the
case is really all about and see if it can be resolved one way or an-
other, and if can’t be, then to move to the core issues, have a deter-
mination of what factual discovery is necessary and get the matter
concluded. You and I were involved in a matter which represented
the worst in judicial management. So that is my first comment
about it, but this is a privileged proceeding.

Well, I think that covers the ingredients. You have a large audi-
ence here, Mr. Diamond. You have the staffs of the Judiciary Com-
mittee and they will be scrutinizing your record very carefully.
They may not know you as well as I do, so they may not have all
of the same views.

Senator Leahy commented to me that he would not be here this
morning. Without objection, we will enter Senator Leahy’s state-
ment for the record.

I am scanning Senator Leahy’s statement, Mr. Diamond. I be-
lieve he likes you. The statement will be made part of the record.

The record will remain open for Senators to submit statements
or questions to the nominee for one week, until 5:00 p.m., March
31, 2004.

It is my hope to have you confirmed and sworn in on the target
date of April 15 at four o’clock in the afternoon, in the ceremonial
courtroom, if all goes well.

That concludes our hearing.

Mr. DiAMOND. Thank you, Senator.

[Whereupon, at 9:32 a.m., the Committee was adjourned.]

[Questions and answers and a submission for the record follow.]
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QUESTIONS AND ANSWERS

RESPONSES OF PAUL §. DIAMOND
TO WRITTEN FOLLOW-UP QUESTIONS OF
SENATOR PATRICK J. LEAHY

QUESTION
1. T understand that you served on the Federal Judicial Nominating Commission for the

Eastern District of Pennsylvania from 1993-2000, and you also served on the Magistrate
Judge Merit Selection Pancl for the Eastern District of Pennsylvania in 1997 and in 2000.

a. In your position on the Nominating Commission for the Bastern District of
Pennsylvania, did you support the recommendation of any of the following of
President Clinton’s nominees to the Eastern District who were blocked in the
Senate under Republican leadership: Robert Freedberg; Judge Legrome Davis;
David Fineman; and Stephen Lieberman?

RESPONSE

la.  Asa member of the Nominating Commission, I supported the nominations of all the
individuals listed: Robert Freedberg; Judge Legrome Davis; David Fineman; and
Stephen Lieberman, Indeed, Legrome Davis - - whom I have known since 1977 - - is the
judge I most admire presently on the United States District Court for the Eastern District
of Pennsylvania.

QUESTION
b. Given your experiences in judicial selection, what do you think are the threc most
important characteristics for a federal judge to possess?

RESPONSE

Ib.  [believe knowledge of the law, legal expericnice, and temperament are the three most
frnportant qualities for a federal judge to posscss.
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QUESTION
2. In describing your experience in the judicial selection process in your Senate

Questionnaire, you state that, when you were interviewed by White House counsel, you
were asked a series of general questions about why you wanted to be 2 judge and your
judicial philosophy, and I would appreciate hearing your answers to those same questions.

a. How would you describe your judicial philosophy?

RESPONSE

2a. My philosophy as a District Court Judge would be to follow the law and precedent to
resolve the cases before me. In civil and criminal cases I would rule on motions quickly.
In all cases I would strive to be fair and impartial.

QUESTION

b. What two judges do you most admire and why?

RESPONSE

2b.  Imost admire Henry Friendly and Leamed Hand. These two judges were not only
brilliant, their opinions were written clearly, with an eye toward making the law
comprehensible. In the arca of federal grand jury practice, both issued superb opinions
clarifying murky areas of the law, 1 discuss these opinions in my book, Federal Grand
Jury Practice and Procedure. !

QUESTION

c. Why do you want to be a lifetime federal judge?

RESPONSE

2c. When | left the Philadelphia District Attorney’s Office in 1983, I had always intended to
return to public service. Having been in private practice for 21 years, I would like to
return something to my profession and my Country. Serving as a federal judge would
allow me to do both.
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QUESTION

In your Senate Questionnaire, you state that you have experience in many arcas of the
law, including complex corporate and civil litigation, civil rights cases, and
environmental cases. You also mention that you have represented individuals,
corporations and public entities over the course of your career. However, in most of the
ten most significant matters that you describe, you represented corporations or public
entities, and in many defended such corporations in corporate or civil litigation. To help

. us have a more complete understanding of your carcer, please describe a civil rights case

in which you represented an individual plaintifi. Also, please provide a few examples of
cases involving environmental law issucs.

RESPONSE

525732

In Rigehio (Case 6 among my ten most significant matters), I represented five plaintiffs
whose First Amendment rights had been violated. Iurged the courts to infercede and
provide greater protection for my clients” constitutional rights. In Bayisen and Klubock
(Case 2 among my ten most significant cases), ] urged the courts to provide greater
constitutional protections to federal grand jury witnesses and their counsel. In addition,
have represented individuals who have been the focus of federal criminal investigations.
Such representation necessarily involves advocacy for individual rights. Finally, asa
member and Chairman of the Supreme Court of Pennsylvania’s Lawyer’s Fund For Client
Security, I spent six years trying to protect individuals who had been victimized by their
lawyers. Although these people were not plaintiffs in civil rights cases, they came to the
Fund seeking redress for the very real harms they had suffered at the hands of their
lawyers. In supervising the repayment of millions of dollars to these individuals - - many
of whom were poor and elderly - - I believe I helped protect their civil rights.

I was hired twice by companies to conduct intemnal investigations to determine whether
these businesses had violated any federal cnvironmental laws. In both instances I
concluded, after thorough investigations, that they had not, The environments] matter I
have worked on most recently is Tinicum Developers v, Sun Pipe Company (Del. Cty,
C.P. Civ. Action No. 02-12867). In this action, I represented five individual plaintiffs,
their partnership, and their business (a small hotel), alleging that Sun and other corporate
entities were liable when their pipe ruptured under the plaintiffs’ business, leaking over
15,000 gallons of gasoline. My clients have sought both equitable and compensatory
relief for the environmental contamination caused by the gasoline discharge.
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SUBMISSION FOR THE RECORD

Statement of Senator Patrick Leahy
Ranking Member, Senate Judiciary Committee
Hearing on Judicial Nominations
March 24, 2004

Today, the Judiciary Committee is holding its seventh judicial nominations hearing of
2004. This is more than the total number of hearings for judicial nominations in all of
1996 when President Clinton was in the White House. Indeed, at this point in 1996, the
last year of that presidential term, the Committee had held only one hearing to consider
judicial nominees. By that measure, this year we have proceeded seven times as fast.
We have moved forward with hearings this year in spite of the investigation into the
spying and stealing by Republican staff of the computer files of Democratic Senators
from the Judiciary computer server beginning no later than 2001 and continuing into
2003 before it was discovered.

The American people understand that Democrats on this Committee have shown great
restraint and extensive cooperation in the confirmation of 173 of this President’s judicial
nominations and by continuing to move forward this year. The Senate has confirmed
another four lifetime judges in the first weeks of this year. That is four more than at this
point in 1996 when the first confirmation did not occur until July. T have every
confidence that, with cooperation from the Administration, we will be able to meet and
even exceed the total of 17 judges confirmed in 1996.

Today’s hearing is to consider the nomination of Paul Diamond to the U.S. District Court
for the Eastern District of Pennsylvania. Mr. Diamond comes to us with a unanimous
rating of “Well-Qualified” from the American Bar Association, and significant
experience serving as an assistant district attorney in Philadelphia for six years and
serving as a litigator in private practice for over 20 years. He is supported by the senior
Senator from Pennsylvania, for whom I have great respect.

A look at the federal judiciary in Pennsylvania shows how President Bush’s nominees
have been treated far better than President Clinton’s and how Democrats have worked in
a bipartisan way to fill vacancies in that State.

Mr. Diamond makes the 20" judicial nominee of President Bush from Pennsylvania to
receive a hearing — more than for any other State in the nation. In just the 108"
Congress, he is the sixth Pennsylvania district court nominee to receive a hearing and the
eighth for the federal courts in Pennsylvania. The Senate, with Democratic cooperation,
has already confirmed 13 Pennsylvania district court nominees of President Bush. By
doing so, we did what the Republican majority refused to do in the years 1995 through
2000 when there was a Democratic President and they refused to proceed on nine judicial
nominecs from Pennsylvania.

President Bush’s nominees now account for 15 of the 40 active federal judges in
Pennsylvania. He has appointed 37 percent of the Pennsylvania federal bench in a little
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over three years. On the Pennsylvania district court, President Bush has had even a
stronger influence, since his nominees now hold 13 of the 33 active seats, or 40 percent.
If the nominees on the Senate Executive Calendar are considered and confirmed,
President Bush’s nominees will make up half of the federal courts in Pennsylvania and
appointees of Republican presidents will outnumber those of Democratic presidents by
nearly two to one.

With this hearing, all of President Bush’s district and circuit court nominees from
Pennsylvania have now received hearings. This is in sharp contrast to the way vacancies
in Pennsylvania were left unfilled during Republican control of the Senate when
President Clinton was in the White House. Republicans denied votes to nine of President
Clinton’s nominees in Pennsylvania alone. Despite the efforts and diligence of the senior
Senator from Pennsylvania to secure the confirmation of all of the judicial nominees from
every part of his home state, there were nine nominees by President Clinton to
Pennsylvania vacancies who never got a vote. Despite how well-qualified these
nominees were, many of their nominations sat pending before the Senate for more than a
year without consideration. Such Republican obstruction provided this President with an
opportunity to shape the bench according to his partisan and ideological goals.

Recent news articles have emphasized that these vacancies allowed President Bush in his
first term to reshape the federal bench in Pennsylvania. For example, on November 27,
2003, the Philadelphia Inquirer noted that the significant number of vacancies on the
Pennsylvania courts “present Republicans with an opportunity to shape the judicial
makeup of the court for years to come.” They have created that opportunity and now
taken advantage of it.

HEHEH






NOMINATION OF WILLIAM DUANE BENTON,
OF MISSOURI, NOMINEE TO BE CIRCUIT
JUDGE FOR THE EIGHTH CIRCUIT; ROBERT
BRYAN HARWELL, OF SOUTH CAROLINA,
NOMINEE TO BE DISTRICT JUDGE FOR THE
DISTRICT OF SOUTH CAROLINA; GEORGE P.
SCHIAVELLI, OF CALIFORNIA, NOMINEE TO
BE DISTRICT JUDGE FOR THE CENTRAL
DISTRICT OF CALIFORNIA; AND CURTIS V.
GOMEZ, OF THE VIRGIN ISLANDS, NOMINEE
TO BE DISTRICT JUDGE FOR THE DISTRICT
COURT OF THE VIRGIN ISLANDS

THURSDAY, APRIL 8, 2004

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:03 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Lindsey Graham,
presiding.

Present: Senator Graham.

OPENING STATEMENT OF HON. LINDSEY O. GRAHAM, A U.S.
SENATOR FROM THE STATE OF SOUTH CAROLINA

Senator GRAHAM. Good morning, everyone. We will call the Com-
mittee to order. I know this is a big day for a lot of people and their
families, and there are a lot of distinguished Senators here who
need to do other things. And we are glad to have everyone here,
so I am going to call the Committee to order, and we are glad to
have everyone, as I said.

Our first nominee today is to the Eighth Circuit Court of Ap-
peals, William D. Benton. He is well prepared to join the Federal
bench. He presently serves as a judge on the Supreme Court of
Missouri. With an excellent academic record, he holds four degrees:
an LLM from the University of Virginia School of Law, a JD from
Yale Law School, and an MBA from Memphis University—he has
been a busy fellow—and a BA from Northwestern University.

After graduating from law school, Judge Benton served in the
United States Navy, then as an administrative assistant to Con-
gressman Wendell Bailey, then moved to the private sector where

(37)
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he practiced general law with an emphasis in civil, State and local
taxation, and appellate work.

In 1989, Judge Benton became the first Director of Revenue for
the Missouri Department of Revenue and was responsible for ad-
ministering a large State agency.

In 1991, he was appointed to the Supreme Court of Missouri and
served as its Chief Justice from 1997 to 1999. Judge Benton is also
an adjunct professor at Westminster College and the University of
Missouri School of Law. He has received a unanimous rating of
“Well Qualified” from the American Bar Association.

Rather than reading about the other nominees at this point, I am
going to defer to Senator Bond because I know you are a very busy
Senator, and we will allow you to testify at this point in time.

PRESENTATION OF WILLIAM DUANE BENTON, NOMINEE TO
BE CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT, BY HON.
CHRISTOPHER S. BOND, A U.S. SENATOR FROM THE STATE
OF MISSOURI

Senator BOND. Mr. Chairman, I very much appreciate the oppor-
tunity to testify at the beginning. I am supposed to be chairing an
appropriations hearing due to start at 10 o’clock, and I thank you
very much for giving me the opportunity to present to you a very
distinguished Missourian, as you have indicated, Hon. Duane Ben-
ton, who has been nominated by the President to serve on the
United States Court of Appeals for the Eighth Circuit.

Judge Benton is a very respected jurist, a committed public serv-
ant, and a fine person that I know quite well. I am very pleased
that President Bush has nominated him for this important posi-
tion.

You have already mentioned many of his accomplishments, but
I am confident that the Members of the Committee will find Judge
Benton to have an impressive record of public service and an exem-
plary judicial record. And I would share my belief that he would
be an excellent addition to the Federal judiciary.

Judge Benton currently serves on the Supreme Court of Mis-
souri, having been appointed, as you indicated, in 1991, and he has
also served as Chief Judge. He has participated in a number of im-
portant decisions. Throughout his career, he has earned a reputa-
tion as a judge with a distinguished intellect who has a skill for
uniting his colleagues on difficult questions. His work ethic, ap-
proach, and reasoning are highly regarded by the lawyers of Mis-
souri.

In addition to his service on the judiciary, he has an impressive
breadth of experience coupled with a judicial record giving him a
command of a wide range of legal matters. He is a certified public
accountant, I understand the only CPA serving on any Supreme
Court in the United States. He had, as you indicated, served as the
top tax collector, Director of the Missouri Department of Revenue,
where, while holding the otherwise unpopular position of chief tax
collector, he earned a reputation as an effective and efficient ad-
ministrator. He has also lent his expertise to the multi-State Tax
Commission where his colleagues elected him Chair.

He was, as you said, a member of the United States Navy, serv-
ing as a judge advocate. In addition to that, he was in private legal
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practice where he primarily represented associations, nonprofits,
cities, localities, school districts, and private entities, appearing in
State and Federal court.

You have mentioned his educational background. He was editor
of a Yale law journal and has a master’s of business administration
from Memphis State. And I am proud to say that he also earned
his master’s of law at my law school alma mater, the University
of Virginia.

He found the time to be active in communities. They are too nu-
merous to name, but he has done everything from coach baseball
to serve on the Board of Regents of Central State Missouri State
University.

He retired from the U.S. Navy as a captain after 30 years of ac-
tive and reserve duty. He is a Vietnam veteran, a member of the
VFW, the American Legion, the Navy League, the Vietnam Vet-
erans, and the Missouri Military Advisory Commission.

As Members of this Committee know, the U.S. Court of Appeals
truly is the second most important court in the land. Nearly every
Federal case ends up before the court in some manner, and its deci-
sions impact every aspect of society.

To these positions, I believe it is imperative that the President
nominate people of distinguished intellect and character with a
breadth of legal experience. That has been far surpassed with the
nomination of Judge Benton. With his knowledge and experience,
he will be an outstanding addition to the Federal judiciary.

I respectfully request that my colleagues promptly review his ac-
complishments and experience. Upon doing so, no other conclusion
could be reached than that Judge Benton is extremely well quali-
fied and fit for this position.

I ask you to move on his nomination quickly and move it to the
floor for an up-or-down vote by the full Senate.

I thank you, Mr. Chairman, and the Committee for your kind
consideration.

Senator GRAHAM. Well, thank you, Senator. Thank you very
much for that statement.

At this point we will allow Senator Hollings, my senior Senator,
to testify, and then we will go to Senators Talent and Boxer. But
I would like to introduce Judge Harwell just a moment before Sen-
ator Hollings testifies.

Robert Bryan Harwell, who has been nominated to the District
of South Carolina, has exceptional qualifications for the Federal
bench. Upon graduation from the University of South Carolina
School of Law, Bryan clerked for State Circuit Judge Rodney
Peeples and then for U.S. District Judge G. Ross Anderson. After
his clerkships, Mr. Harwell entered private practice at the law firm
of Harwell, Ballenger and DeBerry, where he currently practices.
I will have more to say about Mr. Harwell later, but at this point
in time I would like to recognize the senior Senator from South
Carolina, Senator Hollings.



40

PRESENTATION OF ROBERT BRYAN HARWELL, NOMINEE TO
BE DISTRICT JUDGE FOR THE DISTRICT OF SOUTH CARO-
LINA, BY HON. ERNEST F. HOLLINGS, A U.S. SENATOR FROM
THE STATE OF SOUTH CAROLINA

Senator HOLLINGS. I thank the distinguished Chair, and if the
Chair would permit, I would like to recognize in the audience not
only the nominee, Bryan Harwell, and his wife, Debra, and two
children, but we have our distinguished former Chief Justice of our
State Supreme Court, Chief Justice David Harwell, and his wife in
the audience. We are delighted to have him, and if Bryan can do
as good as the Chief Justice did, we have got a winner.

Let me commend you, Mr. Chairman, on your selection. I had the
distinction some years back of driving Maximum John, Judge John
Sirica, around while he was writing his book. He was visiting down
there in the low country. And as we rode about, he said, “Now,
Senator,” he says, “don’t ever select a judge unless he has been in
the pits.” He said, “You know, I had difficulty getting out of law
school, took the bar exam three times before I passed it, and by the
time I did pass it,” he said, “there wasn’t any law firm that was
looking for me. I had to go down to the magistrate’s court and take
what cases I could find.”

And he said, “I did that, and I got pretty good at trying cases,
and everything else like that, which caused Hogan and Hartson to
get me to try their cases.” And he said, “After that first day of the
Watergate hearings, I could tell exactly what was going on, having
been in the pits. And I called those lawyers into my chambers at
the end of the day and said, ‘Now, if you continue with that line,
both sides, I am going to find you in contempt and put you in jail.
There is not going to be any fine. You are going right straight to
jail. You are not going to make a mockery of this court.” And he
said that broke the Watergate case.

That is what I like about the distinguished Chairman’s choice of
Bryan Harwell. He has been in the pits. As the Chairman says, he
not only was an outstanding student at the law school, causing
both the State Judge Peeples and the Federal Judge Anderson to
choose him as a law clerk, but he immediately, in both Marion and
Darlington—Florence and Darlington, and Marion and Darlington,
as you were, Florence and Marion Counties, get into the pits. He
got into the family court matters, workmen’s compensation, insur-
ance, product liability, malpractice, negligence cases. He was both
in general practice for individuals and small business, and at the
end of all of that experience, he ends up with the highest rating
from Martindale-Hubbell.

And I think that perhaps it helped him also to be in the JAG sec-
tion of the National Guard. I know the affinity that my Chairman
has for that JAG section. But he not only did that and served with
distinction, but he has been a professor over at my technical col-
lege, Florence-Darlington. I started that one as well as 15 others.
And he has been a business law professor over there. So you cannot
get a better rounded, more experienced young judge than Bryan
Harwell. And it is my pleasure to commend you for your choice,
and I look forward to his confirmation.

Senator GRAHAM. Thank you, Senator Hollings. Thank you very
much. Thank you for your statement.
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At this time, Senator Talent, would you like to testify on behalf
of Judge Benton?

PRESENTATION OF WILLIAM DUANE BENTON, NOMINEE TO
BE CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT, BY HON.
JAMES M. TALENT, A U.S. SENATOR FROM THE STATE OF
MISSOURI

Senator TALENT. I sure would, Mr. Chairman. I would love to say
a few words, and I will keep this brief because Senator Bond cov-
ered the waterfront so well. But Duane Benton has been a friend
of mine for a long time and an outstanding public servant, and I
wanted to just add my endorsement to Senator Bond’s views.

I hope the Committee will expeditiously consider and recommend
him to the Senate, and I will just say three things about Duane.

One of them is he is just one of the smartest people I have ever
met. And if you look at his record, you will see what I am talking
about. He is just a brilliant guy. And if you check around Missouri
lawyers of all different kinds, they will all say that. And I think
that is helpful on the bench.

He has a great sense of humor and a good sense of humble, too,
which is very important. It is one of the reasons, as Senator Bond
mentioned, he is very good at the collegial aspects of serving on an
appellate court. He knows how to get people together, and that is,
sadly, lacking very often in the system today. And a lot of it is that
he 1has a good sense of humor. He doesn’t take himself too seri-
ously.

Then the third thing with that I think is so important, he has
the right temperament to be a judge. You know, Mr. Chairman,
you practiced law and so did I, and I always used to be frustrated
by judges who were rude to people because, you know, when you
are in that position, it is kind of cowardly, really, to be rude to
somebody when they are not in a position to be rude back to you.
And I think judges ought to show especial restraint. To be firm,
that is very important, to run the courtroom, but to be at least civil
to the attorneys and, of course, to the litigants who come before
them. And Judge Benton has just been unfailingly of the right tem-
perament as a judge, and I know he will do the same thing on the
Court of Appeals.

So I really want to recommend him highly to the Committee for
expeditious consideration and, I hope, approval.

Senator GRAHAM. Thank you very much, Senator Talent, for that
statement.

One of our panel members will be George P. Schiavelli—I apolo-
gize to the family there—our nominee to the Central District of
California. He has an admirable record and is a great choice for the
Federal bench. After graduating from UCLA Law School in 1974,
Mr. Schiavelli spent the next 20 years in private practice with dis-
tinguished law firms in the Los Angeles area. From 1994 until
2000, Mr. Schiavelli served as a Log Angeles Superior Court judge.
Since 2000, Mr. Schiavelli has practiced principally in the area of
alternative dispute resolution and has been of counsel to the appel-
late group of Reed and Smith.

We are delighted to have him at today’s hearing, and it is my un-
derstanding that Senator Boxer is here to testify on his behalf.
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PRESENTATION OF GEORGE P. SCHIAVELLI, NOMINE TO BE
DISTRICT JUDGE FOR THE CENTRAL DISTRICT OF CALI-
FORNIA, BY HON. BARBARA BOXER, A U.S. SENATOR FROM
THE STATE OF CALIFORNIA

Senator BOXER. I am, Mr. Chairman. Thank you so much. I am
very pleased to offer my support for this nominee for the Central
District Court of California, George P. Schiavelli, Judge Schiavelli.
And with your permission, Mr. Chairman, I would like him to
?)tland, as well as his wife, Holli, his son, Peter, and his daughter,

ivia.

I just want to say what a great day I know it is for the family,
and I am very happy to be supporting you, Judge.

Judge Schiavelli is very well regarded by those who know him
and know his work. He has a reputation which is just terrific. He
has a reputation as a very tolerant and a very kind person as well
as very skilled.

I am confident that, should he be confirmed, which I very much
hope he will be, he will discharge his responsibilities with dignity,
integrity, and intelligence.

I would like to briefly comment on the process that brought this
accomplished individual before you today, Mr. Chairman. In a truly
bipartisan fashion, something that we seek more and more around
here, we, Senator Feinstein and I, worked together with the White
House Counsel to create four judicial advisory committees for our
State, one in each Federal judicial district in the State, so that
when we come up here with nominees for the district court, you
will see always that the Democrats and Republicans support the
nominee, because each Committee has a membership of six individ-
uals, three appointed by the White House and three appointed by
Senator Feinstein and me. Each member’s vote counts equally, so
a majority is necessary for recommendation of a candidate. The
nominee before you today was reviewed very carefully by the Cen-
tral District Committee and strongly recommended. I continue to
support this excellent bipartisan process and the high-quality
nominees it has produced, including the one before you today.

Judge Schiavelli has deep roots in my State. He is a graduate of
Stanford University and UCLA Law School, where he graduated
first in his class. UCLA, first in his class—I think that says a lot.
It is a tough school. From there, he has embarked on a very im-
pressive legal career and served the people of our State with dis-
tinction.

Before returning to private practice, he served on the L.A. Supe-
rior Court. In both private practice and on the bench, the judge de-
veloped an equally respected reputation due to his character, his
decency, and his legal expertise.

So, in sum, the Central District will benefit greatly from the ex-
emplary service of Judge Schiavelli, and I fully support his nomina-
tion and his quick confirmation.

I thank you, Mr. Chairman, for your courtesy.

Senator GRAHAM. Thank you very much, Senator Boxer, for that
statement. Thank you.

Our final nominee, Curtis V. Gomez, has been nominated to be
judge for the District Court for the Virgin Islands. This position is
for a term of 10 years. A native of St. Croix, Mr. Gomez graduated
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from George Washington University and Harvard University Law
School. He has practiced law in both the private and public sector.
He presently served as an Assistant United States Attorney in the
United States Attorney’s Office for the District of the Virgin Is-
lands and previously served as an Assistant U.S. Attorney in the
Eastern District of Virginia.

We welcome Mr. Gomez and note that he will be introduced by
his supporter, Hon. Donna M. Christensen, Delegate of the United
States Virgin Islands, to whom we also extend a special welcome.
Thank you very much, Delegate Christensen, and if you would like
to make a statement at this time, you may do so.

PRESENTATION OF CURTIS V. GOMEZ, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE DISTRICT COURT OF THE VIRGIN IS-
LANDS, BY HON. DONNA M. CHRISTENSEN, A DELEGATE IN
CONGRESS FROM THE VIRGIN ISLANDS

Delegate CHRISTENSEN. Thank you and good morning, Mr. Chair-
man. And I thank you for the honor to appear before the Com-
mittee this morning and for the extraordinary honor and pleasure
to be able to present Attorney Curtis V. Gomez, the nominee to the
U.S. District Court of the Virgin Islands. This is not only a proud
day for his wife, Simone, who is with him in the audience, other
family and friends, but for our entire Territory. Curtis is widely re-
spected and loved, and we are all proud to have such an out-
standing son of the soil being nominated to this position of high re-
spect, authority, and influence. I assume you, colleagues, that de-
spite his relative youth, the gentleman whom you will hear from
later this morning, educated, as you have said, in some of the best
schools in our Nation, including my alma mater, the George Wash-
ington University, and then Harvard University School of Law, is
fully equal to the task.

Not born to privilege, Curtis is from a hardworking family of
public servants, including his dad, Victor Gomez, and sister, Judy,
a former Virgin Islands Senator.

Having served in both the private and public practice of law as
an Assistant U.S. Attorney, Curtis does bring a broad array of ex-
perience to the post, and that experience includes private practice
here in D.C. with the well-known firm of Patton, Boggs and Blow,
and as an Assistant U.S. Attorney for the Commonwealth of Vir-
ginia.

His former V.I. firm of Dudley, Topper and Feuerzeig as well as
his colleagues from the U.S. Attorney’s Office in the Virgin Islands
are among those beaming with pride today.

There has also been greater diversity in the cases he has success-
fully handled, from contract to other civil litigation, including
criminal cases involving crimes of violence, illegal alien smuggling,
and drug trafficking. His courtroom demeanor, diligence, and effec-
tive practice of the law have earned him the respect of other coun-
sel, of his opponents before the bench, of the Federal and local judi-
ciary, and of the general public. He comes to you with a highly
qualified recommendation of the V.I. Bar, and I would ask permis-
sion to submit the written letter of support from its current presi-
dent, Attorney Amos Carty, who holds Curtis in the highest regard.
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4 Segator GRrAHAM. Without objection, the statement will be intro-
uced.

Delegate CHRISTENSEN. Thank you.

Others, such as retired Territorial Court Judge Ishmael Meyers,
whose opinion reflects those of his colleagues on the territorial
bench, spoke to me of his competence and exemplary temperament,
well suited to the bench.

Retired Senator Eric Dawson, whose testimony I also request
unanimous consent to introduce into the record, speaks of his
steadfast determination, love of the practice of law, excellence in
understanding of it, and his commitment to his home, the U.S. Vir-
gin Islands, and to this Nation.

The U.S. Attorney, David Nissman, under whom he now serves,
is quoted as saying, “He has a keen intellect, a good work ethic,
and he cares deeply about the community.”

One of his peers whose counsel I often seek, my brother, Attor-
ney Adam Christian, echoed all of these sentiments and spoke
fondly of his calm and imperturbable manner, his generous spirit,
and his humility.

While our community is more often divided than united on some
issues, and the issue of Federal appointments has frequently been
a matter of controversy and conflict, on the nomination of Curtis
Gomez we speak with one voice of solid support, a voice that
crosses party lines and expands across the breadth and depth of
our community.

Members of the Committee, I began my political life fighting for
the opportunity for our local attorneys to have their fine qualities,
their talents and skills, their years of exemplary service, their dem-
onstrated knowledge of the law and commitment to upholding it to
be recognized and rewarded with the opportunity to serve on the
Federal judiciary. Beyond the recognition of the individual lawyer,
it says so much about respect for us, your fellow Americans. Such
appointments further highlight those who, like Curtis, are role
models for our children, thus inspiring them to strive just that lit-
tle bit harder and to give them hope.

Finally, let me say that the first native Virgin Islander to serve
as a judge of the U.S. District Court in the Virgin Islands, my fa-
ther, Judge Almeric Christian, who led the way so that fine young
men and women like Curtis Gomez could be here today seeking
confirmation before this august body, if he were alive today, would
be pleased with this nomination and would be among Curtis’
strongest supporters.

Chairman and Members of the Committee, on behalf of the peo-
ple of the U.S. Virgin Islands whom I am privileged to represent
in the Congress, I thank President George W. Bush for nominating
this excellent lawyer, great human being, and dedicated public
servant, and I am proud to present Attorney Curtis Vincent Gomez
to you with our highest recommendation and unqualified support
for confirmation to the U.S. Court, the District of the Virgin Is-
lands. And we know that after hearing from Attorney Gomez, you
will concur with us.

Thank you.

[The prepared statement of Delegate Christensen appears as a
submission for the record.]
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Senator GRAHAM. Thank you for that outstanding statement.
Thank you very, very much.

Also for the record, I will introduce statements from our ranking
member, Senator Leahy, and from Senator Feinstein, to make their
statements part of the record.

At this time I guess we will start with Judge Benton, if you
would please come forward.

Please raise your right hand.

Do you solemnly swear that the testimony you are about to give
before this Committee is the truth, the whole truth, and nothing
but the truth, so help you God?

Judge BENTON. I do.

Senator GRAHAM. Welcome to the Committee, Judge. You have a
distinguished background and we’re honored to have you here. If
you would like to make a statement at this time, you may do so.

STATEMENT OF WILLIAM DUANE BENTON, NOMINEE TO BE
CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT

Judge BENTON. I have no opening statement, but I would, if the
Chair would permit, introduce to you, of course, my loyal spouse of
many years, an educationally mentally handicapped nurse educa-
tor, Sandra Benton, Grant Benton, my son, Megan Benton, listen-
ing somewhere in college, hopefully doing homework. Bryan
Tramont is at the FCC, a former clerk of mine, and Linda Coffen,
who has been with a couple of law firms here in D.C., another
former clerk of mine.

Senator GRAHAM. Welcome to you all.

Judge BENTON. That would conclude my opening remarks.

[The biographical information of Judge Benton follows:]



46

I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)

William Duane Benton; Duane Benton
Address: List current place of residence and office address(es).
Residence: Jefferson City, MO

Office: Supreme Court of Missouri, 207 West High Street,
P.O. Box 150, Jefferson City, MO 65102

Date and place of birth.
Springfield, Missouri; September 8, 1950

Marital Status (include maiden name of wife, or husband's name).
List spouse's occupation, employer’'s name and business address(es)

Married to Sandra Aline Snyder Benton, R.N., M.Ed.
School Nurse

School District of Jefferson City

315 E. Dunklin, Jefferson City, MO 65101

Education: List each college and law school you have attended,
including dates of attendance, degrees received, and dates degrezs
were granted.

University of Virginia, School of Law 6/93-8/93 & 6/54-8/94
LL.M. May 1995

Memphis University, Business School 9/76 - 12/79 (nights)
M.B.A., with highest honors December 1979

Yale Law School 9/72 - 5/75
J.D. May 1975

Northwestern University 9/68 - 6/72
B.A.,summa cum laude June 1972
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Naval War College
Command and Staff Program 9/96 - 9/99 {(correspondence)
Diploma September 1999

New York University School of Law

The Institute of Judicial Administration
Appellate Judges Seminar 7/92 ~ 7/92
Diploma July 1992

Harvard University, John F. Kennedy School of Government

Program for Senior Executives in State and Local Government
7/80 - 7/9%0

Diploma July 1890

Employment Record: List (by year) all business or professional
corporations, companies, firms, or other enterprises, partnerships,
institutions and organizations, nonprofit or otherwise, including
firms, with which you were connected as an officer, director,
partner, proprietor, or employee since graduation from college.

August 1891 to present ’ Supreme Court of Missouri
Judge
[Chief Justice 7/97 -~ 6/99]

September 1998 to present Westminster College
Adjunct Professor

January 1998 to present University of Missouri-Columbia
School of Law
Adjunct Professor

1998 to 2001 Missouri Baptist Foundation,
Director
1993 to 1899 United Way of Central Missouri,

Director 1993 -1999;
Treasurer 1997-9%

19839 to 1993 Missouri State Employees' Retirement
System - Board of Trustees
February 1989 to July 1991 Missouri Department of Revenue

Director of Revenue

1990 to 1991 Multistate Tax Commission, Chair
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1987 to 1989 Central Missouri State University
Member Board of Regent
January 1983 to January 1985 Tettlebaum Law Office
Attorney

January 1981 to December 1982 United States House of
Representatives
Administrative Assistant to
Congressman Wendell Bailey (MO)

February 1980 to December 1980 Bailey for Congress
Campaign Manager

Between Law School Graduation (1975) and February 1, 1980 I
was on active military duty.

Attended law school upon graduation from college. While in law
school, 1972-1975, I was a JAG student assigned to US Navy-

Naval Legal Service office, Naval Submarine Base - New London,
Groton, CT. During the school year, I was in an excess-leave,
unpaid status. During summers, I worked as a paid JAG student.

Military Service: Have you had any military service? If so, give
particulars, including the dates, branch of service, rank or rate,
serial number and type of discharge received.

U.S. Naval Reserve February 1980 to July 2002
Highest Rank: Captain, JAGC, USNR (retired)
Honorable Discharge

U.8. Navy - active duty June 1875 to January 1980
Highest Rank: Lieutenant, JAGC, USN
Honorable Discharge

Delay of Active Duty June 1972 to May 1975

Excess Leave - Law {unpaid)

Naval ROTC September 1970 to June 1972

COMMENDATIONS :

Vietnam Service Medal July - August 1971

National Defense Medal July ~ August 1971 (and various other
periods)
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Meritorious Service Medal September 13999 and July 2002

Navy Commendation Medal May 1995

Military Outstanding Volunteer Service Medal April 1996

Honors and Awards: List any scholarships, fellowships, honorary

degrees, and honorary society memberships that you believe would be
of interest to the Committee.

Managing Editor, Yale Law Journal, Volume 84, 1974-1975
Editor, Yale Law Journmal, Volume 83, 1973-1974

Winner, Michael Egger Prize for best student note or comment,
Yale Law Jourpal, June 1974

Phi Beta Kappa
Beta Gamma Sigma (honorary business society)

Distinguished Non-Alumnus of the University of Missouri- Columbia,
School of Law

Danforth Fellow to John F. Kennedy School of Government,
Barvard University, July 1990.

LL.D. {honorary) Westminster College, May 1999
LL.D. (honorary) Central Missouxri State University, December 1994

Attended college and law school on various scholarships.

Bar Associations: List all bar associations, legal or judicial-
related committees or conferences of which you are or have been a
member and give the titles and dates of any offices which you have
held in such groups.

American Bar Association 1989 - present

The Missouri Bar 1975 - present

Cole County Bar Association 1983 - present

Conference of Chief Justices 1997 - 1999

National Center for State Courts
Joint Technology Committee 1999 - present

Liaigon to various Missouri Supreme Court and Missouri
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Bar committees:

Professionalism Committee

Gender Fairness Implementation Task Force 1994-1995
Board of Law Examiners

State Court Automation

Joint Interim Committee on Judicial Resouxrces 2003
(established by legislative resolution and judicial order)

Other Memberships: List all organizations to which you belong that
are active in lobbying before public bodies. Please list all other
organizations to which you belong.

American Institute of Certified Public Accountants,
1983 -present
Missouri Society of Certified Public Accountants,
1983 -present
Rotary Intermational,
member since 1989,
president of local club 1996-97,
district governor 2002-03
American Legion,
member local post since 1584,
chair of state Oratorical Commission 1953-present
Missouri Baptist Convention,
member of Committee on Continuing Review 1993-96, 2003-present
First Baptist Church of Jefferson City MO,
deacon and trustee 1990-present
Veterans of Foreign Wars,
member since 1984
Navy League,
member gince 1989
Naval Reserve Asgsociation,
member since 1990
Boy Scouts of America,
local membership chair 1999-present,
member of central Missouri membership committee 1999-present

Court Admission: List all courts in which you have been admitted
to practice, with dates of admission and lapses if any such
memberships lapsed. Please explain the reason for any lapse of
membership. Give the same information for administrative bodies
which require special admission to practice.

Supreme Court of the United States Admitted: April 19885
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Supreme Court of Missouri Admitted: September 1375

United States District Court Admitted: January 1983
Western District of Misgouri
Status: Inactive (voluntary)

United States Court of Military Appeals Admitted: April 1986
United States Tax Court ) Admitted: September 1985

Published Writings: List the titles, publishers, and dates of
books, articles, reports, or other published material you have
written or edited. Please supply one copy of all published
material not readily available to the Committee. Also, please
supply a copy of all speeches by you on issues involving
constitutional law or legal policy. If there were press reports
about the speech, and they are readily available to you, please
supply them.

“Recent Developments Contributing to Improved Appellate Justice,”
in The Improvement of the Administration of Justice, Gordon

M. Griller and E. Keith Stott, Jr., eds, pp. 77-86, Chicago
IL, American Bar Ass’'n, 7" ed., 2002. (with Bill L.
Thompson) .

“CPAs find niche as Judge, Clerk at Supreme Court of Missouri,”
The Asset, p. 17 (July 2002) {edited interviews in state CPA
journal) .

“state of the Judiciary Address,” Journal of the Missouri Bar,
vol. 55, pp. 10-12 (1999).

“Chief Justice’'s Address to the Missouri Bar,” Journal of the
Missouri Bar, vol. 54, pp. 302-03 (1998).

“State of the Judiciary Address,” Journal of the Missouri Bar,
vol. 54, pp. 11-13 {(1998).

“Remarks of Chief Justice to the Missouri Bar,” Journal of
the Missouri Bar, vol. 53, pp. 345-46 (1997).

“NonJudicial Punishment in the Naval Reserve,” Naval Reserve
Ass’'n News, p. 19 (Nov. 1997).

“The Administrative Hearing Commission: A New Power Over
Administrative Regulations,” Journal of the Missouri
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Bar, vol. 47, p. 411 (1991).

“procedural Considerations,” Missouri Consumexr Law, Chap. 19
Supp. {(Mo. Bar 19%0).

“Local Use Tax in Missouri,” Missouri Municipal Review, pp. 10-11
(Oct.-Nov. 1990).

“Evidence and Burden of Proof," Missouri Administrative Law, 24
Bdition, Chap. 3 (Mo. Bar 1890).

sProcedure -Department of Revenue,” Missouri Taxation Law and
Practice, Chap. 25 Supp. (Mo Bar 1989).

“Reliability of Corporate Earnings Estimates,” Proceedings
of the American Institute for Decision Sciences, March
1979.

Book Review, “Developments in the Law - Legal Citation,” 86
Yale L.J. 197 (1976).
Noted in “The Blue Book Is Crimson,” 64 A.B.A. J.
139 (1978)

Note, “Congressional Perquisites and Fair Elections: The
Case of the Franking Privilege,” 83 Yale L.J. 1022,1055
{1974} .

Author, identified as “Duane Benton, Sunday School teacher,
First Church, Jefferson City” of 26 weekly sunday-school
lessons in Word & Way, journal of the Missouri Baptist
Convention, published between August 24, 2000 and February
15, 2001. ZERach lesson is about 800 words long.

Prepare syllabi for undergraduate courses in Constitutional Law and
American Jurisprudence I teach at Westminster College, as well

as the law school class on Appellate Advocacy at University of
Missouri - Columbia School of Law.

Commencement addresses:
(None of these speeches discuss constitutional law or legal policy)

Central Missourl State University - Warrensburg Missouri
December 17, 1994
University of Missouri - Columbia School of Law
May 9, 1998
Southwest Missouri State University - West Plains
May 16,1998
University of Missouri - Kansas City School of Law
May 7, 19589
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Westminster College - Fulton Missouri
May 8, 1999

William Jewell College - Liberty Missouri
May 10, 2003

Annual Update on Legislation - Bar Association of Metropolitan
St. Louis: June 26, 1998; June 9, 1999; June 2%, 2000; June
18, 2001; June 11, 2002; and June 19, 2003. [Luncheon speaker
on annual continuing legal education program; no written
materials.]

I often welcome tour groups to the Supreme Court Building. There

is no written text, and comments are very general. Occasionally, I
present a program to civiec clubs and community organizations
describing the Supreme Court and judiciary in general terms.

Health: What is the present state of your health? List the
date of your last physical examination.

Excellent. October 10, 2003

Judicial Office: State (chronologically) any judicial offices you
have held, whether such position was elected or appointed, and a
description of the jurisdiction of each such court.

August 1991 to present Judge, Supreme Court of Missouri
July 1997 to June 1999 Chief Justice (rotating two-year texm)

Appointed under Missouri Non-Partisan Court Plan; retained by 60%
vote of the people in November 1992 General Election.

The Supreme Court of Missouri is the court of last resort in the
Misgouri judicial system. It bas general supervisory authority
over all courts, and appellate jurisdiction of all cases of general
interest and importance, where there is a conflict among the
districts of the Court of Appeals, or where there is a
constitutional issue. The Supreme Court also admits and
disciplines attorneys and serves as the trial court for impeachment
of state office holders.

Citations: If you are or have been a judge, provide: (1) citations
for the ten most significant opinions you have written; (2) a short
summary of and citations for all appellate opinions where your
decisions were reversed or where your judgment was affirmed with
significant criticism of your substantive or procedural rulings;
and (3) citations for significant opinions on federal or state

8
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congtitutional issues, together with the citation to appellate
court rulings on such opinions. If any of the opinions listed were
not officially reported, please provide copies of the opinions.

(1) Ten Most Significant Opinions

a) State v, Seibert, 93 S.W.3d 700, 708-14 (Mo. banc 2002)
(dissenting) .

Certiorari granted on May 19, 2003, sub nom Missouri v.

Seibert; (123 S.Ct. 2091) case argued on December 3%, 2003.
b) Columbia Athletic Club v. Director of Revenue, 961 S.W.2d 806,
811-16 (Mo. banc 1998) (dissenting).

adopted by majority as the law of Missouri in

.Wilson's Total Fitness Ctr., Inc. v. Director of Revenue, 38

8S.wW.3d 424 (Mo. banc 2001).

¢) Akin v. Missouri Gaming Commission, 956 S.W.2d4 261 {(Mo. banc
1997) .

d) Gibson v. Brewer, 952 S.W.2d 239 (Mo. banc 13997).
e) Rodriguez v. Suzuki, 936 S.W.2d 104 (Mo. banc 1996).
f) Jungerman v. City of Raytown, 925 S.W.2d 202 (Mo. banc 1996).

g) Helsel v. Noellsch, 107 S.W.34 231, 233-35 (Mo. banc
2003) (dissenting) .

h) Thomas v. Siddiqui, 863 S.W.2d 740 (Mo. banc 199%4).
i) Wollen v. DePaul Health Center, 828 S.W.2d 681 (Mo. banc 1992).
i) Girdley v. Coats, 825 S.W.2d 295 (Mo. banc 1992).

(2) Opinions Reversed or Questioned

I authored the opinion in State v. Shurn, 866 S.W.2d 447, 464 (Mo.
banc 1993). The other judges unanimously concurred. The United
States Supreme Court denied certiorari at 513 U.S. 837 (1994). On
collateral review, the Eighth Circuit in Shurn v. Delo, 177 F.3d
662, 667 (8™ cir. 1999), disagreed with the application of Newlon
v. Armentrout, and affirmed in part and reversed in part.

I authored the opinion in State v. Parker, 886 S.W.2d 908, 930 (Mo.
banc 1994). The other judges unanimously concurred. The United
States Supreme Court denied certiorari at 514 U.S. 1098 (1995). On
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collateral review, the Eighth Circuit in Parker v. Bowersox, 188
F.34 923, 931(8™ Cir. 1999) disagreed with the analysis of the
effectiveness of penalty phase counsel.

{(3) Significant Opinions on Constitutional Issues

Keller v. Marion County Ambulance District, 820 $.W.2d 301 (Mo.
banc 1991).

Leisure v. State, 828 S.W.2d 872 (Mo. banc), cert. denied, 506
U.8. 923 (1992).

State v. Whitfield, 837 S.W.2d 503 (Mo. banc 1992).

Easter v. Ochg, 837 S.W.2d 516 (Mo. banc 1992), cért. denied, 507
U.S. 987 (1993).

State v, Tolliver, B39 S.W.2d 296 (Mo. banc 19382).

State v, Griffin, 848 S.W.2d 464 (Mo. banc 1993), superseding 818
8.W.2d 278 (Mo. banc 1991).

State v. Debler, 856 S.W.2d 641 (Mo. banc 1993).

State v. Shurmn, 866 S.W.2d 447 (Mo. banc 1993), cert. denied, 513
U.5. 837 (13394).

State ex rel. Haley v. Groose, 873 S.W.2d 221 (Mo. banc 1994).
Asher v. Lombardi, 877 S.W.2d 628 (Mo. banc 1994).

State v. Parker, 886 S.W.2d 908 (Mo. banc 1994), cert. denied, 514
U.S. 1098 {1995).

Smith v. State, 887 S.W.2d 601 ({Mo. banc 1994), cert. denied, 514
U.s. 1119.

State v. Chambers, 891 S.W.2d 93 (Mo. banc 1994).
State v. Storey, %01 S.W.2d 886 (Mo. banc 1995).
State ex rel. Cavallaro v. Groose, 908 S.W.2d4 133 (Mo. banc 1995).

Artman v. State Bd. Of Registration for the Healing Arts, 918
S.W.2d 247 (Mo. banc 1996).

Johnson v. State, 925 S.W.2d 834 (Mo. banc 1996).

10
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State v. Roll, 942 8.W.2d 370 (Mo. banc), cert. denied, 522 U.S.
954 (1997).
State v. Taylor, 944 5.W.2d 925 (Mo. banc 1997).

Fisher v. State Highway Comm'n of Mo., 948 S.W.2d 607 -(Mo. banc
1997).

@ibson v. Brewer, 952 S.W.2d 239 (Mo. banc 1997).
Akin v. Missouri Gaming Comm’'n, 956 S.W.2d 261 (Mo. banc 1997).

State v. Clay, 975 S.W.2d 121 {Mo. banc 1998), cert. denied, 525
U.S. 1085 (1999).

State v, Clark, 981 S.W.2d 143 {(Mo. banc 1988).

State v, Storey, 986 S.W.2d 462 (Mo. banc), cert. denied, 528 U.S.
1085 {1999)}.

State v. Middleton, 998 S.W.2d 520 {Mo. banc 1999), cert. denied,
528 U.S8. 1167 {2000).

In re Hill, 8 S.W.3d 578 (Mo. banc 2000).
State v. Wolfe, 13 S.W.3d 293 (Mo. banc 2000).

President Riverboat Casgino v. Mo. Gaming Commigsion, 13 8§.W.3d 635
(Mo. banc 2000} .

State v. Revels, 13 S.W.3d 293 (Mo. banc 2000).

Johnson v. State, 22 S.W.3d 183 {Mo. banc), cert. denied, 531 U.S.
935 (2000) .

State v. Black, 50 S.W.3d 778 {(Mo. banc 2001), cert. denied, 534
U.S. 1153(2002).

Kneese v. State, 85 S.W.3d 628 (Mo. banc 2002).
State v. Baumruk, 85 S.W.3d 644 (Mo. banc 2002) (dissenting).
State v. Marlowe, 89 S.W.3d 464 (Mo. banc 2002).

State v. Seibert, 93 S.W.3d 700 (Mo. banc 2002) (dissenting);
cert. granted, 123 8.Ct. 2091, (May 19, 2003); argued

11
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December $, 2003.

State v. @ilbert, 103 S.W.3d 743 (Mo. banc 2003).

Public Office: State (chronologically) any public offices you have
held, other than judicial offices, including the terms of service
and whether such positions were elected or appointed. State
{chronologically) any unsuccessful candidacies for elective public
office.

Director, Missouri Department of Revenue, February 1989 through
August 1991; appointed by Governor; confirmed by Missouri Senate

Chair, Multistate Tax Commission 1990-1991; appointed as member by
Governor; confirmed by Missouri Senate; elected chair by members
from 32 other states.

Chair, Board of Trustees, Missouri State Employees' Retirement
System; 1989-1993; appointed by Governor; confirmed by Missouri
Senate

Hember, Board of Regents, Central Missouri State University; 1987-
1889; appointed by the Governor; confirmed by Missouri Senate

Republican Committeeman, Ward 5, Jefferson City MO - elected for
two-year terms in August 1986, August 1988, and August 1990

Vice-Chair, Cole County (MO) Republican Committee; 1987-1991;
elected by other members of committee

Legal Career:

a. Describe chronologically your law practice and. experience
after graduation from law school including:

1. whether you served as clerk to a judge, and if
so, the name of the judge, the court, and the
dates of the period you were a clerk;

No.

2. whether you practiced alone, and if so, the
addresses and dates;

No.

12
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3. the dates, names and addresses of law firms or
offices, companies or governmental agencies
with which you have been connected, and the
nature of your connection with each;

Naval Legal Service Office Memphis, Millington
TN, June 1975 ~ January 1980, JAG officer.

United States Congress, January 1981 - January
1983, administrative assistant to
Representative Wendell Bailey.

Tettlebaum Law office, 215 E. High st.,
Jefferson City MO 65101. January 1883 -
February 1989, Attorney in law office.

Director of Revenue, state of Missouri,
Pebruary 1989 -~ August 1991. Truman office
building, Jefferson Tity MO 65105.

Judge, Supreme Court of Missouri, August 1981

to present.

What has been the general character of your law
practice, dividing it into periods with dates if its
character has changed over the years?

1975-1980. Military law. Served as defense
counsel or trial counsel in over 200 courts-
martial. Also served as command adviser, and legal
asgistance officer.

1981-1982. Administered congressman’s office.

1983-1989. General practice of law. Mostly
civil, with state-and-local-taxation, and appellate
emphases.

1989-1991. Administered large state agency.
1991-present. Judiciary - state supreme court.
Describe your typical former clients, and mention

the areas, if any, in which you have specialized.

13
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Represented statewide associations and groups,
including the Missouri Baptist Convention,
and several trade associations.

Represented taxpayers, mostly small-to-medium
busginess.

Represented the school districts of Missouri in tax
cases about the validity of the savings-and-loan,
and bank taxes.

Represented CPAs and other licensees in disputes
with state government.

Represented small cities, and small school
districts.

Represented inmates by appointment of federal
court.

Did you appear in court frequently, occasionally, or
not at all? If the frequency of your appearances in
court varied, describe each such variance, giving
dates.

Frequently from 1983 through 1989

What percentage of these appearances was in:
(a) federal courts;
5%
(b) state courts of record;
95%
(¢} other courts.

What percentage of your litigation was:

(a) civil;
99%
(b) criminal.
1%

State the number of cases in courts of record you
tried to verdict or judgment (rather than settled),
indicating whether you were sole counsel, chief
counsel, or associate counsel.

14
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Over 39, almost all as sole counsel.

5. What percentage of these trials was:
(a) jury;
10%
{b) non-jury.
90%

Litigation: Describe the ten most significant litigated matters
which you personally handled. @Give the citations, if the cases

were reported, and the docket number and date if unreported. Give

a capsule summary of the substance of each case. Identify the
party or parties whom you represented; describe in detail the
nature of your participation in the litigation and the final

disposition of the case. Also state as to each case:

(1)

(a) the date of representation;

(b} the name of the court and the name of the judge or judges
before whom the case was litigated; and

(¢} the individual name, addresses, and telephone numbers of
co-counsel and of principal counsel for each of the other
parties.

Barpnes v. Bailey, 706 S.W.2d 25 (Mo. banc 1986).

Challenge to constitutional amendment, authorizing pari-
mutuel wagering. Main basis -~ that the pari-mutuel amendment
conflicts with lottery amendment passed at same election, in
violation of Article III, sec. 51 of the Missouri
Constitution {which provides that if two amendments approved
at the same election conflict, the one with the most votes
prevails).

Client - appellant Jeff J. Barnes
I served as sole counsel, at trial and on appeal.

Final disposition - appeal rejected by Supreme Court of
Missouri 5-2.

(a) November 1984 - March 1986

(b) Cole County Circuit Court - James F. McHenry, J.
Supreme Court of Missouri - Per Curiam by Higgins,
Billings, Donnelly and Welliver, JJ. and Dowd, Sp. J.
Dissent by Robertson and Rendlen, JJ.

{(c} Phillip K. Gebhardt, then-Assistant Attorney General,
2486 Wesford Dr, Maryland Heights MO 63043, 314-275-8097

15
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Centerre Bank of Crane v. Director of Revenue, 744 S5.W.2d 754
(Mo. banc 1988).

Banks challenged bank tax as violating federal statute, arqued
that sales/use taxes should be a credit against bank tax, and
that they deserved deductions for subgidiary banks payments to
the parent, to equal federal-income-tax paid by the parent.

Client - School District of Kansas City

Sole counsel for District at administrative trial, and on
direct appeal to Supreme Court

Final disposition - bank tax upheld, credits not allowed, but
deductions allowed.

(a) January 1983 -~ January 1988

(b} Administrative Hearing Commission, Hugh A. Sprague, C.
Supreme Court of Missouri - Edward D. Robertson, Charles
B. Blackmar, Albert L. Rendlen, Andrew J. Higgins,
Robert T. Donnelly, Warren D. Welliver, JJ. and James R.
Reinhard, Sp. dJ.

(¢} Juan D. Keller, Bryan Cave, 211 N. Broadway, St. Louils
MO 63102, 314-259-2000. Melodie Powell, then-Assistant
Attorney General, Evans & Dixon, 1100 Main St., Kansas
City MO 64105, 816-472-4600.

Emma Caroline McIntosh v. City of California, Western District
of Missouri. No. 82-4359-CV-~-C-5, Judgment on jury
verdict October 23, 1984; unreported.

Mother sued, under 42 U.S.C 1983, for denial of
visitation by county and city police.

I represented the city and county.

1 was sole counsel, with significant motion practice,
ending in a full, three-~day, jury trial, in
United States District Court.

Final disposition - verdict for defendants

(a} Octobexr 1983 ~ January 1985

(b} United States District Court, Western District of
Missouri, Scott O. Wright, J.

(c) walter H. Bley, Jr., 1001 Cherry St #104, P.O. Box
997, Columbia MO 65205, 573-443-8385.

16
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Christiansen v. Missouri State Board of Accountancy, 764
S.W.2d 943 (Mo. App. 1988); Christiansen v. Missouri State
Board of Accountancy, 764 S.W.2d 952 (Mo. App. 1988).

Disciplinary proceeding against CPA, with ancillary request
for access to investigation of CPA by Board.

Client - Paul A. Christiansen, C.P.A.

Sole counsel for C.P.A. at trial in circuit court, and on
appeal to the Court of Appeals.

Final disposition - Access to investigation granted, and
discipline vacated.

{(a) January 1986 - December 1988

(b} Circuit Court of Cole County - James F. McHenry, J.
Missouri Court of Appeals, Western District - Donald L.
Manford, Gary A. PFenner, and Fernando J. Gaitan, Jr.

(¢} Curtis F. Thompson, Assistant Attorney General, P. O.
899, Jefferson City MO 65102, 573-751-3321

Community Federal Savings & Loan Ass’n v. Director of
Revenue, 752 S.W.2d 794 (Mo. banc 1988), cert. denied, 488
U.S. 893 (1988).

Several savings banks sought refunds of intangible-property
taxes paid under a statute later held unconstitutional.

Clients - three school districts, of Kansas City, Lee’s
Summit, and North Kansas City.

Sole counsel for school districts at the administrative
trial, and on direct appeal to Supreme Court.

Final dispositon - refundes allowed by Supreme Court (5-2).

{(a) January 1984 - June 1988

(b} Administrative Hearing Commission - William Campbell, C.
Supreme Court of Missouri - Higgins, Billings, Blackmar,
Robertson, Rendlen and Covington; Welliver and Donnelly,
JJ., dissent.

(c) John S. Pletz and Alex Bartlett, P.O. Box 1048,

Jefferson City MO 65102, 573-635-8500 (Pletz) and 573~
635-9118 (Bartlett) for savings banks. Melodie Powell,
then-Assistant Attorney General, Evans & Dixon, 1100
Main St., Kansas City MO 64105, 816-472-4600.

17
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Payne v. Kirkpatrick, 685 S.W.2d 891 (Mo. App. 1984).

Mandamus action to force Secretary of State to put proposed
constitutional amendment on the ballot, after the Secretary
determined that the proposal lacked sufficient signatures.

C¢lient ~ Opponent Gary D. Collins

Sole counsel for Collins before the circuit court, and on
appeal to the Court of Appeals. Lengthy trial in circuit
court, with meticulous analysis of petitions.

Final disposition - Court of Appeals issued mandamus (2-1)

{(a) August 1984 ~ March 1985

(b) Circuit Court of Cole County - Byron L. Kinder, J.
Court of Appeals, Western District ~ Donald L. Manford,
Charles Shangler, and William E. Turnage (dissenting).

{c) Edward D. Robertson, Jr., then-Assistant Attorney
General, 200 Madison, Jefferson City MO 65101, 573-769-
4454, Alex Bartlett, P.0O. Box 1251, Jefferson City MO
65102, 573-635-9118.

Associated Industries of Missouri v. State Tax Commission,
722 S.W.2d 916 (Mo. banc 1997).

Business group attacked state and federal constitutionality
of statute distinguishing “residential” from “commercial”
property, for tax purposes. Attacks included due process,
equal protection, and uniformity.

Client - Missouri Merchants & Manufacturers Association, a
business group that supported the statute.

Sole counsel for MMMA at circuit court trial, and on direct
appeal to Supreme Court of Missouri.

Final disposition - statute upheld

‘(a) June 1983 ~ February 1987.

(b} Circuit Court of Cole County, A. J. Seier, J.; Supreme
Court of Missouri, Edward D. Robertson, Charles B.
Blackmar, Albert L. Rendlen, Andrew J. Higgins, Robert
T. Donnelly, Warren D. Welliver, JJ. and J. P. Morgan,
8p. J.

(c} Richard L. Schnake, 1949 E. Sunshine, Springfield MO
65808, 417-882-9090. Richard L. Wieler, then-Assistant
Attorney General, 2401 W. Broadway, Columbia MO 65201,

18
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573-445-7300. James C. Owen, 16141 Swingley Ridge Rd.,
Chesterfield MO 63017, 636-532-7100.

Tichenor v. Missouri State Lottery Commission, 742 S.W.2d 170
{Mo. banc 1988).

Challenge to Missouri‘s joining the Multistate Lottery, in
view of Missouri constitution and various statutes.

Client ~ challenger W. B. Tichenor

Sole counsel for Tichenor at circuit court trial, and on
direct appeal to Supreme Court of Missouri.

Final disposition - challenge rejected (5-2). [Supreme Court
commends, in written opinion, "excellent briefing and oral
argument.”}

(a} January 1987 - January 1988

{b} Circuit Court of Cole County - James F. McHenry, J.
Supreme Court of Missouri - Edward D. Robertson, Charles
B. Blackmar, Albert L. Rendlen, Andrew J. Higgins,
Robert T. Donnelly, Warren D. Welliver, William H.
Billings, JJ.

{c) David G. Edwards, then-Assistant Attorney General, P. O.
Box 1806, Jefferson City MO 65102. 573-634-8883, 573-
634~3401.

Ervin v, Blackwell, 733 F.,2d 1282 (8th Cir. 1984).

Inmate sued to recover deductions from his prison earnings,
claiming the State lacked authority to take his earnings.

Client -~ Tomas Ervin.
I wrote the brief submitted to the Eighth Circuit.
Final disposition - deductions were allowed.

{a} June 1983 - May 19384

(b) United States Court of Appeals for the Eighth Circuit -
John R. Gibson, Theodore McMillian, and Pasco Bowman,
JJ.

(¢}  Co-counsel, Kemneth M. Romines, now-Circuit Judge, 7900
Carondelet, Clayton MO 63105, 314-615-1510.
Opposing counsel, Jerry L. Short, then-Assistant
Attorney General, 400 E. 9th St., Kansas City MO 64106.
816-426-3130

ie
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(10) Icahm v. Blumt, 612 F. Supp. 1400 (W.D. Mo. 1985).

Challenge to Missouri law intended to prevent Carl C. Icahn's
purchase of TWA, on both federal and state constitutional
grounds.

Client - Carl C. Icahn.

I was co~counsel, along with St. Louis, New York, and Kansas
City law firms. I was responsible for the briefing and
argument of all state constitutional issues.

Final disposition - law ruled unconstitutional on commerce
clause and supremacy grounds

(a) May 1985 - June 1985

(b) United States District Court for the Western District of
Missouri, Brook C. Bartlett, J.

{c} Co-counsel - Andrew Rothschild and Barry Short, Lewis &
Rice, 500 N. Broadway, St. Louis MO 63102, 314-444-7600.
Frederick H. Riesmeyer II, 4700 Belleview Ave, Kansas
City 64105, 816-753-6000. James C. Wirken, 2600 Grand
Blvd, Kansas City MO 64108, 816-471-0330.

Opposing Counsel - Phillip K. Gebhardt, then-Assistant
Attorney General, 2486 Wesford Dr, Maryland Heights MO
63043, 314-275-8097. John C. Noonan, 1201 Walnut St.,
Kansas City MO 63141, 816-842-8600. Jim J. Shoemake, 100
S. 4th St., St. Louis 63102, 314-241-6890.

Legal Activities: Describe the most significant legal activities
you have pursued, including significant litigation which did not
progress to trial or legal matters that did not involve litigation.
Describe the nature of your participation in this gquestion, please

‘omit any information protected by the attorney-client privilege

(unless the privilege has been waived.)

I represented numerous licensees - such as physicians, a
chiropractor, auto dealers, CPAs, a manicurist, psychologists,
pharmacists, a realtor, a nursing home adnministrator, and a
hearing-aid dealer ~ in disputes with state agencies. Most
disputes were resolved without litigation, but did require
negotiation with the agency, enabling many clients to continue
operating their business.

I represented several taxpayers in disputes with the local
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assesgsor/collector, the State Tax Commission (real property
taxation), and the Department of Revenue (sales/use/income taxes).
Many disputes were resolved without litigation, but did require
negotiation with the agency, generally resulting in a lower tax

payment .

Member, Joint Technology Committee of National Center for State
Courts. This committee serves as the technology advisor to the
Center and recommends national standards and best practices for
court automation.

I teach two courses -- Comnstitutional Law and Jurisprudence ~ at
Westminster College to undergraduate students considering law as a
career.

Each spring I co-teach the course in Appellate Advocacy at the
University of Misgsouri-Columbia School of Law. This class covers
all aspects of appellate practice.
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William Duane Benton

II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm membershipe, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
or business interest.

As Judicial Retirement from the State of Missouri, I am
vested and will receive, at age 60, one-half the
compensation in effect at the time I end employment as a
judge. I also participate in the state's Deferred
Compensation Plan.

As a retired member of the U.S. Naval Reserve, I am vested
and will receive, at age 60, an annuity equal to roughly
one-fourth the pay of a Navy Captain (0-6) as of my 60°"
birthday.

I have no other arrangements for future/deferred
compensation/benefits derived»from any of the above-listed
relationships.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

To determine potential conflicts, I review each filing in
every case in which I participate. That is, when my copy of
any filing - brief, motion, letter, etc., -~ arrives in my
chambers, I skim it for conflicts. My staff is also alert
to potential conflicts.

Generally, the guidelines I will follow are those in 28

U.S.C., § 455, and in the Code of Conduct for United States
Judges.
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William Duane Benton

Specifically, I will not participate in any review of a
decision of the Supreme Court of Missouri in which I
previously participated.

Beyond that, I have had no clients since 1983, so conflicts
based on prior representation are very rare.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

No.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,

interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government - Act of 1978, may be substituted here.)

See my Financial Disclosure Report.

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

See my Financial Net Worth Statement, and attached
schedules.

Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

Campaign Manager, Wendell Bailey for Congress, 1980 and
1982.

Local volunteer coordinator/worker for many Republican
candidates in 1984, 1986, 1988 and 1990.

Elected Republican Committeeman, Ward 5, Jefferson City, MO
August 1986, August 1988, and August 1353%0.
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William Duane Benton

Vice-Chair, Cole County, MO, Republican Committee, 1987-
1991.

Treasurer, Bailey for Congress Committee, 1987-1989
(retiring debt).

Attorney, Missouri Republican Party, 1983-1989.
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FINANCIAL STATEMENT

NET WORTH
of Duane and Sandra Benton

as of November 30,

2003

Provide a complete, current financial net worth statement which itemizes in detail

all agsets

{including bank accounts,

real estate,

securities, trusts,

investments,

and

other financial holdings) all liabilities {including debts, mortgages, loans, and other

financial obligations)

of yourself,

your spouse,

and other immediate members of your

household.
ASSETS LIABILITIES
Cash on hand and in banks 5 1,934 Notes payable to banks-secured -
U.§. Government securities - Notes payable to banks-unsecured -
Listed securities* - schedule A 147,591 | Notes payable to relatives -
Unlisted securities ~ | Notes payable to others -
Accounts and .notes receivable: - | Accounts and bills due -
bue from relatives and friends - | Unpaid income tax -
Due from others ~ | other unpaid income/interest -
Doubtful - Real estate mortgages payable- 363,527
schedule B
Real estate owned -~ schedule B 159,500 Chattel mortgages and other -
liens payable
Real estate mortgages receivable - Other debts-itemize:
Autos and cther personal property 44,000 Margin account balance% 16,635
Cash value-life insurance 157,899
Other assets (restricted):
Duane Benton IRA -schedule C 27,645
Sandra Benton IRA-schedule D 54,141 .
MOST 529 plans for education 4,025 Total liabilities § 80,182
State 457 Deferred Comp plan 26,080 Net Worth % 542,652
Total Assets §622.814 | Total liabilities and net worth $ 622,814
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor None Are any assets pledged? No
*EXCEPT stock in margin account
On leases or contracts None Are you defendant in any suits No
or legal actions?
Legal Claimsg None Have you ever taken bankruptey? No
Provision for Federal Income Tax None
Other special debt None
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Duane and Sandra Benton

Schedule A - Listed securities owned

Stocks:
TALX Corp. common $104,804
General Electric common 8,601
USBank Corp. common 3,074
Catalyst Intl common 763
WorldCom common 4
Bonds : )
St. Charles Co. Water Dist $2 5,004
NE Independent School Dist TX 4,798
Mutual Punds:
Wells Fargo Small Cap Fund A 10,024
Federated Am Leaders Fund B 8,272
Oppenheimer Main St. Fund A __ 2,247
TOTAL $147,581
Schedule B - Real estate owned Schedule E -~ Mortgages payable
Residence - Jefferson City MO 159,000 Wells Fargo - lst mortgage $29,527
Undeveloped lot - Norfolk Lake 500 Exchange Bank - home equity 34,000
Estates, Mtn. Home, Ark
TOTAL TOTAL $63,527
Schedule C - IRA #1
FT Unit 682 Small Cap 18,328
TALX common 10,664
Hewlett-pPackard common 1,370
Evergreen Money Market Fund A 282
WorldCom common 4
TOTAL $27,645
Schedule D - IRA #2
TALX common 24,118
WalMart common 20,043
Hewlett-Packard common 1,406
PT Unit 682 Small Cap 6,267
Federated Am Leaders Fund B 2,157
Evergreen Money Market Fund A 150

TOTAL §54,141
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Report Reguired by the Ethics
in Government Act of 1978,
(5 US.C. App. §§101-111)

1. Person Reporting (Last name, first, middle initial)

%, Court or Organizatian

U.S. Court of Appeals

3. Date of Report

Benton, William Duane

Eighth Circuit February 12, 2004

4. Title  (Article Ill judges indicate active or senior status;

magisirate judges indicate full- or part-time}

Circuit Judge - nominee

6. Reporting Period

AT January 1, 2003 -
004 January 31, 2004

= Final

5. Report Type (check appropriate type)

Annual

. Initial

7. Chambers or Office Address

207 W. High St.
Jefferson City MO 65101

8, On the basis of the isformation contained in this Report and
sny modifications pectaining thereto, it s, in my opiaion,
in fance with faws and

Reviewing Officer Date

IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all parts,
checking the NONE box for each part where you have no reportable information. Sign on last page.

1. POSITIONS. (Reporiing individual only; see pp. 9-13 of Instructions.)

POSITION
D NONE (No reportable positions.)

1
Judge

NAME OF ORGANIZATION/ENTITY

Supreme Court of Missouri

Ad junct Professor

Westminster College

Adjunct Professor

University Of Missouri School of Law

1. AGREEMENTS. (Reporting individual only: see pp. 14-16 of Instructions.

DATE

NONE (No reportable agrsements.)

i
None

Judicial Retirement, State of Missouri

PARTIES AND TERMS

I am vested and

2 will receive, at age 60, one~half the compensation in
effect at the time I end employment as a judge.

II1. NON-INVESTMENT INCOME. (Reporting individual and spouse: see pp. 17-24 of Insiructions.)

GROSS INCOME

DATE SQURCE AND TYPE
(yours, not spouse’s)
NONE {No reportable non-investment income.}

t

2004 Supreme Court of Missouri (state judge) s 10,250
2

2004 Westminster College (adjunct Professor) $ 700
3
2002-2004  School District of Jefferson City (school furse) $ o
4

2003 Supreme Court of Missouri (state judge) s123,000
5

2003 Westminster College (adjunct Professor) s 6,300
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Name of Person Reporting Date of Report j

_ FINANCIAL DISCLOSURE REPORT Benton, William Duane Feb.12, 2004 %

1V. REIMBURSEMENTS - transportation, lodging, food, entertainment,

(Includes those to spouse and dependent children. See pp. 25-27 of Instructions.)

SQURCE DESCRIPTION

NONE (No such reportable reimbursements.) Exempt
[

V. GIFTS. (includes thase to spouse and dependent children. See pp. 28-31 of Instructions.j

SOURCE DESCRIPTION VALUE

NONE (No such reportable gifts.)

T Exempt

VY. LYABILITIES. (inciudes those of spouse and dependent children See pp. 32-33 of Instructions.)

CREDITOR DESCRIPTION VALUE CODE*

D NONE (No reportablc liabilitics.)

H

Cutter & Co. Inc. Margin account balance : K
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Name of Person Reporting Date of Repart
"FINANCIAL DISCLOSURE REPORT Benton, William Duane Feb. 12, 2004
VII. Page 1 INVESTMENTS and TRUSTS -- income, value, transactions (mcides shose of
spouse and dependent children. Sec pp. 34-57 of Instructions.)
[ Description of Assés 5 < D.
| i ke g Gross valye Transactions diring reporting period
| reporting period | reporting period
) @ y [#] (] I not exempt from disclosure
Pl » ofter each asset i Vilee & el e 4
e o e et e, am | G0 | value | Mothod | buyeadi, . | valhe | G deé!yo!‘
Codel | rentor | Code2 | Code3 7, . [Month| Coded | Codel buyetisclior
; (A-H) int) [42 ) {Q-W) rederption) | Day 4P [ (AH) {if private transaction)
i NONE  {No seportsble income, assets,
; ! Exenpt
}x TALX common stock B div M T
{2 GE common stock A div J T
i
i St. Charles Co Muni. .
Y!bcmd water dist #2 A int J T
i, NE Independent School :
?  District TX bond A lint J T
is nggggggdi,exgarﬁcan A jdiv J T
UOppénhieimer Main B
Street Fund A A div J T
T Wells Fargo Small Cap .
: Fund A A div J T
US Bank Corp Common .
stock A div J T
Catalyst Intl Common .
stock A |div | J T
1o WorldCom common stock A div 3 T
1 MOST 529 plan fund A ldiv |J T
;  Missouri state 457 :
2 deferred comp plan | B |diV | K T
AIG Ame€rican General N
" universal life policy D |int M T
wIRA #1 A |div K T
—TALX common stock
;s —FT Unit 682 small
cap fund
16 —~Hewlett-Packard common
——Evergreen Money Market
{17 fund A
i —WoridCom_common stobk
1 income/Gain Codes: B=$1,001-52,500 C=52,501-55,000 D=$5,001-$15,000 E=$15,001-550,000
(See Col. B1, D4) F-ssdom smoooo G=5100,00{-51,000,000 mxsx.oooomssoooooo H2-M mss,oooooo
7 Value Codes: 513,000 or K=313,001-350,000 =53 06?)0
(Sec Col. C1,D3) N'Sﬁ 13500000 0=$300,001-§1,000,000 PI-SIOOO&D‘("'I sSoooooo l’2'¢$ 001 525000000
P3=5§35,000,001-550,000,000 000,000
3 Value Methiod Codes: %=Appmsal R=Cost (real estate only) ~ S=Assessment TeCash/Market
(See Cof. C2) ~Book value V=Othier W=Estimated
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[ Name of Person Reporting Date of Report
‘FINANCIAL DISCLOSURE REPORT Benton, William Duane Feb. 12, 2004
V1L Page 2 INVESTMENTS and TRUSTS -- income, value, transactions gnctudes hose of
spouse and dependent children. See pp. 34-57 of Instructions.}
o~ B. c
of Assets . b o
g b e ‘3,,,,-,,3 fross value Transactions during reporting period
reporting period | reparting period
[ @ [ @ [() If'not exenmpt from disclosure
Type
Place "(X)" h asset N Value 2 4) s
e per eqch assel P I VU BN - W Y L B A A men(uzy of
Cadel rent or ¢ Code3 erger, (Month-} “Code2" | Codel buyet/seller
(AH) | ity | @GPy | QW) | redemption) { Day | UP) |[(A-H)| (ifprivatetransaction)
{ NONE  (No reportable income, assels,
|
i1 IRA #2 B | div L T
 ~TALX"common stock
#  -WalMart common stock
i ~Hewlett Packard commpn
' stock
: “FTUnit 687 small cap
4 fund
—=Federated American
3 Leaders fund B
—=EVergreen Money Market
¢ fund A
7
8
19
0
1"
i2
(i
14
s
116
a7
1 Income/Gain Codes: ' B=$1,001-$2,500 €=$2,501-55,000 D$5,001-515,000 E=$15,001-$50,000
(See Col. BI, D4) F-sséom sxooooo 6-3100001-51000000 m-n.ooo,ob 55,000,000 HZ'MomlthSOOOOOO .

Value Codes: ess
(See Cot. C1, DY) N sz&o oox~ssoo 000

-525 000 001-5'50,000,000

(=$15,001-$50,000 50,001 08
O=$500 001-81,000,000 Pl=Sl 000,00

dm

1-$250,000
55,0004 ooo 001 525000000

3 Value Method Codes:

{See Col. C2) =Book vzlun

R=Cost {real estate only)
V=Gther

S’-Assarmen T T=Cash/Market
WeBstimated
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{"Name of Person Reporting Date of Report

FINANCIAL DISCLOSURE REPORT Benton, William Duane Feb. 12, 2004

VIII. ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate part of Report,)

PART 11T
6. 2002 Supreme Court of Missouri (state judge) $123,000
7. 2002  Westminster College (adjunct Professor) 6,300

(was not paid by UM School of Law)

IX. CERTIFICATION.

1 certify that all i ion given above (including infi ining to my spouse and minor or dependent children, if any) is
accurate, true, and comp]ete to the best of my knowlcdgc and belief, and that any information not reported was withheld because it met

pplicable statutory 5 p
1 further certify that eamed income from outside employ and } ia and the accep of gifts which have been reported are m

compliance with the provisions of 5 U.S.C. app., § 501 et. seq., 5 U.S.C. § 7353 and Judicial Conference regulations.

il

Signatere _____ WITLIAM DUANE BENTON Date___February 12, 2004

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
App., § 104)
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William Duane Benton

III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged." Describe what you have done to
fulfill these responsibilities, listing specific instances
and the amount of time devoted to each.

As Chief Justice of Missouri, I sent a letter to each
attorney in Missouri, encouraging them to provide pro bono
service to those in need. I requested they complete a form
to report pro bono activities. In addition, I encouraged
attorneys to volunteer with Legal Services.

Recently, I assisted the Samaritan Center (a local community
based charitable services provider) in a new program "Legal
Care." Under this program, people with legal needs who
cannot afford an attorney and who do not qualify for Legal
Services assistance, consult with a volunteer attorney, who
evaluates the claim. The evaluator then refers the client
to a pro bomo {(or reduced-fee) provider. The evaluator may
also assist the client to represent themselves in small
claims court, etc.

I teach, without compensation, a class on Appellate Advocacy
at the University of Missouri- Columbia, School of Law.

I gueét-lecture'at Lincoln University, at least annually, on
various topics, including administrative or constitutional
law, or professional/business ethics.

I judge the Missouri Bar's statewide competition, "We the
People." This nationally-recognized program encourages high
school students to learn more about the United States
Constitution. Teams prepare testimony for mock
Congressional hearings. I serve on judging panels that
evaluate their knowledge, and ability to respond to
questions and challenges. 1In addition, I have participated
in the Summer Institute for We the People. 1In this sesgsion,
teachers learn to lead their classes in the We the People

27
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curriculum. The teachers spend three days in intemsive
effort to develop the same sort of mock Congressional
testimony as students are required to prepare. They then
present and defend their testimony in a setting like that
required of students.

I judge moot court competitions at all four Missouri law
schools, and at John Marshall Law School in Chicago,
Illinois.

I frequently interact with students who visit the Supreme
Court of Missouri on tours. Last year over 20,000 visited
our court, most of whom were school children. I tell the
children about Missouri's courts, encourage them to
participate in civic activities, and tell them what they
need to do to become a judge or a lawyer.

On a personal level, I manage a youth baseball team each
gummer, and am a Commissioner of Upward Basketball in our
city. These programs reach over 400 youth, many of whom are
disadvantaged.

The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do
you currently belong, or have you belonged, to any
organization which discriminates -- through either formal
membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership.
What you have done to try to change these policies?

No.
Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
from beginning to end {including the circumstances which led
to your nomination and interviews in which you
participated) .

No selection commission.
On Friday, November 21, 2003, an attorney from the Office of

Counsel to the President called and asked if I was

28
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interested in interviewing for the Eighth Circuit. I said
"Yeg®,

On November 24, 2003, I interviewed at the White House.

On December 19, 2003, an attorney from the Office of Counsel
to the President called to inform me that the White House
was going forward in considering me. I have completed a
number of forms as part of the nomination process.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue,or question? If so, please explain fully.

No.

Please discuss your views on the following criticism
involving *"judicial activism."

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurped many of
the prerogatives of other branches and levels of government.

Some of the characteristics of this judicial activism have
been said to include:

a. A tendency by the judiciary toward problem-
solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the
imposition of far-reaching orders extending to
broad classes of individuals;

c. A tendency by the judiciary to impose broad,
affirmative duties upon governments and society;

d. A tendency by the judiciary toward loosening

jurisdictional requirements such as standing and
ripeness; and

29
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e. A tendency by the judiciary to impose itself upon other institutions
in the manner of an administrator with continuing oversight
responsibilities.

Each branch of our government has a separate but co-equal
role. Congress passes laws and appropriates money; the Executive
carries out, enforces, and implements laws. The Judiciary's role
is to interpret the law. Since Marbury v. Madison, 5 U.S. 137
(1803), the Judiciary's duty has been clear: to apply the law to
the facts of the case before the Court.

Applying the law is not an unlimited power. Courts should
apply the clear language of Congress. Congressional intent is the
key to interpreting federal law. There are cases that do not
directly involve a law passed by Congress. In these cases, to
the extent possible, courts should follow precedent and stare
decisis.

30
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Senator GRAHAM. Judge, you do have a very distinguished back-
ground, and Senators Talent and Bond spoke glowingly of you. I
think you will make an outstanding circuit court judge.

Tell me a little bit about being the only Certified Public Account-
ant. How has that influenced you as a lawyer, good or bad.

Judge BENTON. When the tax cases come to our court, they all
look to me. Some attorneys are allergic to numbers. I'm not.

Senator GRAHAM. I’'m one of those, yes.

Judge BENTON. My first few years of practice, Mr. Chairman, I
was able to help support my family, because in several complicated
cases I was hired where there were a lot of numbers. So it’s been
very good. It makes you understand that there are a lot of statis-
tics.

Of course, statistics can be used in a lot of different ways, as
Mark Twain, a native Missourian, said more colorfully. But I like
numbers.

Senator GRAHAM. Outstanding.

Being Chief Justice, that has a certain requirement beyond just
serving. Could you enlighten the Committee a bit about how that
job requires you to bring people together and how you think judges
should interact? What experience does that bring to your job?

Judge BENTON. In our court, the Chief Justice leads the discus-
sion and tries to forge a consensus. I have been fortunate, in that
all the chief justices I have worked with on our court have done
that, and I tried very hard to do that.

In addition, the Chief Justice presents a face to the public. It was
during my 2 years as Chief Justice that I really learned what sup-
ports the judiciary is public faith and confidence in the judiciary.
I have never turned down going to speak to a chamber of com-
merce, a civic club, a service organization, and I think that’s impor-
tant, too.

Being chief does make you feel more and more that you do need
to speak with one voice. I am very proud that in my 13 years we've
only had one case on our court where we did not muster a majority,
a clear four, five, six or seven vote majority. I might add that some-
times I've been in the dissent. But only in one case in that time.
That is collegiality, so we can speak to the Bar in Missouri with
one voice.

Senator GRAHAM. Outstanding.

You have been on the edge of legal reform. How do you see the
development of the law in terms of how can we make the process
more user friendly and more professional?

Judge BENTON. Thank you for the question, because I am very
committed to computerizing our courts. When I came to our court
system in Missouri, there were no computers, or almost no com-
puters, in two-thirds or three-fourths of Missouri’s courts. Now al-
most all our courts have computers.

Not only do we have computers, but we have an infrastructure
to support the computers. We have procedures, standards, and we
would like to think we’re a leader in court automation.

Senator GRAHAM. Outstanding.

Now, this is a part of your legal experience that is near and dear
to me. I was a Judge Advocate in the Air Force, serving on active
duty, the Guard and Reserves. I am still part of that body.



82

As a military lawyer, can you tell me how that experience has
helped you develop as a lawyer and how does it play in your cur-
rent role that you're seeking?

Judge BENTON. Well, the great thing about being a military law-
yer is, as you may know, I finished Justice School and went to do
legal aid. The military calls it legal assistance, but it’s truthfully
legal aid. It is the servicemember who has been ripped off by the
car dealer, it is the then door-to-door sales—I date myself there,
Senator, sorry. It was the door-to-door sales rip off, and several
other rip offs of that kind. That’s what I did the first year.

Then in the second year, a typical military career progression, as
you well know, I was a defense lawyer. I defended people accused
of crimes, a few very serious crimes, mostly serious misdemeanors,
to be frank. Most of them, the maximum they could get was 6
months to a year in jail. So that was the next stage.

Then next I was prosecuting a little bit, and then after that I ad-
vised commands. In the last 20, 25 years, being in the Navy, I ad-
vised commands of various size, sort of like small businesses. Of
course, some were pretty big businesses. I was a JAG as a reserve
for the Sea Bees up and down the Atlantic Coast and Europe,
which was a very big job. So I really appreciated the breadth of ex-
perience that it does give you.

Senator GRAHAM. Thank you. I totally concur. It is a great way
to be introduced to the law and a good value system.

One final question. When I use the word or term “strict construc-
tionist”, what does it mean to you and how does it apply in your
philosophy?

Judge BENTON. Well, in think in terms of statutory construction,
it means finding the legislative intent, and the legislative intent is
most clearly expressed in plain language is where we start, and the
plain meaning of words. So that’s where I start with it, Senator.

Senator GRAHAM. Thank you.

The fact that no one else is here is good news. Because we have
found a consensus apparently in you. People are very busy in this
job, just like everyone out in the audience, having a thousand
things to juggle every day. The Senate schedule from the time you
get off the plane until the gavel bangs and you go back home is
running from one event to the other. But you come highly rec-
ommended by the two Senators from your State, and colleagues
who have served with you have a high regard for you. You are obvi-
ously a well-qualified person.

To you and your family, I wish you the best because you’re em-
barking on a great journey where our Nation needs well-qualified
and reasonable judges now more than ever. So God bless and the
best of luck to you.

Judge BENTON. Thank you, Mr. Chairman, for your charity.

Senator GRAHAM. The next panel, please, if the other judges will
come forward. I would like to have each of you sworn in. Would you
please raise your right hands.

Do you, Robert Harwell, George Schiavelli, and Curtis Gomez,
each swear that the testimony you are about to give before the
Committee will be the truth, the whole truth, and nothing but the
truth, so help you God?

Mr. HARWELL. I do.
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Judge SCHIAVELLI I do.

Mr. GoMEzZ. I do.

Senator GRAHAM. Please be seated. Welcome to you all, and we’ll
give you a chance to introduce your families properly here and
make any statements you would like before the Committee.

We will start with Mr. Harwell.

STATEMENT OF ROBERT BRYAN HARWELL, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF SOUTH CAROLINA

Mr. HARWELL. Thank you, Mr. Chairman.

I don’t have an opening statement, but I would like to introduce
my wife, Debbie, my two children, Carson and Sarah Nell, if they
would stand. They’re a little shy.

Senator GRAHAM. It’s a handsome group there.

Mr. HARWELL. Thank you. And, of course, my father, David
Harwell, a retired Chief Justice from South Carolina—

Senator GRAHAM. We're not going to hold that against you.

Mr. HARWELL. —and his wife, Debbie.

[The biographical information of Mr. Harwell follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)
Full name (include any former names used.)
Robert Bryan Harwell; R. Bryan Harwell

Address: List current place of residence and office
address (es).

{R) Florence, S.C
(O0) 205 N. Irby Street, Florence, S.C. 29501

Date and place of birth.
June 4, 1959 in Florence (Florence County), S$.C.

Marital Status (include maiden name of wife, or husband's
name) . List spouse's occupation, employer's name and
business address(es}).

Married to Debra Bailey Flake, housewife/mother.

Education : List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

University of South Carolina School of Law, 1980-1982; Juris
Doctor, December, 1982.

Clemson University, 1977-1980; Bachelor of Arts, Political
Science, May, 1980.

Employment Record: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

1984 to present: Harwell, Ballenger, Barth & Hoefer, LLP-
Partner (Formerly known as Harwell,
Ballenger, DeBerry, Barth & Hoefer),
and; also (Harwell, Ballenger &
DeBerry) -Partner

1995 (approx)to 2001 Marion County Law Office of Kevin M.
Barth and R. Bryan Harwell, LLP-Partner
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1990 (approx) to

present Florence Darlington Technical College-
Trustee, Chairman-July, 1997 to July,
1999

1988 (approx) Francis Marion College-Instructor,

Business Law Course

1985 (approx) to

present Harwell family related closely held
corporations: (Serve as officer and/or
director in all of the following)
Harwell Farms & Investment, Inc.,
Harwell Properties, Inc, and Harwell
Development Co, Inc.

1983 -1984 U.S. District Court, Law Clerk to U.S.
District Judge G. Ross Anderson, Jr.

1983 $.C. Judicial Department, Law Clerk to
S$.C. Circuit Court Judge Rodney A.
Peeples

1981-1982 Whaley, McCutchen, Blanton & Rhodes-Law
Clerk

Military Service: Have you had any military service? If so,
give particulars, including the dates, branch of service,
rank or rate, serial number and type of discharge received.

Yes. 1987 to 1993, South Carolina Army National Guard,
JAG Captain
1993 Transferred to inactive reserve
1996 Honorably discharged

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

Recipient of The Order of the Palmetto from S.C. Governor
David Beasley

Bar Associations: Tist all bar associlations, legal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

S.C. Supreme Court related committees:
Board of Commissioners on Grievances
and Discipline 1984-1987
Judicial Council 1990-1992
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11.
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Joint Commission on Alternative

Dispute Resolution 1995-1997
American Baxr Association 1983 to presenuf /
South Carolina Bar Association 1983 to present )
¥Florence County Bar Association 1984 to present

(Elected Officer/Secretary 2003
Treasurer 2004 which rotates
offices annually to President)

Marion County Bar Association approx. 1995 fo 2001
S.C. Bar House of Delegates 1991-1993
§.C. Bar Lawyer Referral Services
Committee 1992-1993
Qther Memberships: List all organizations to which you

belong that are active in lobbying before public bodies.
Please list all other corganizations to which you belong.

Lobbying Organizations:

Florence Darlington Technical College

South Carolina Trial Lawyers Association

Association of Trial Lawyers of America

National Rifle Association

$.C. Republican Party

Association of S5.C. Claimant’s Attorney’s for Workers’
Compensation

Ducks Unlimited

American Bar Association

S.C. Bar Association

Other Memberships:

Florence County Bar Association

First Presbyterian Church of Florence, S.C.
Country Club of S.C.

Country Club of S.C. Homeowner’s Association
American Board of Trial Advocates

Pack Hunting Club

Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which require special admission to
practice.

The Supreme Court of the United States 10/31/94
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13.

14.

15.

16.
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United States Court of Appeals for the
Fourth Circuit 2/21/84

United States District Court for the
District of South Carolina 1/27/84

State of South Carolina Supreme Court
and all courts of South Carolina 5/7/83

Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily
available to you, please supply them.

None.

Health: What is the present state of your health? List the
date of your last physical examination.

Good. Date of last physical examination was 12/11/03.

Judigial office: State (chronologically) any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

None.

Citations: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2} a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism
of your substantive or procedural rulings; and (3)'citations
for significant opinions on federal or state constitutional
issues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed were
not officially reported, please provide copies of the
opinions.

N/A.

Public office: State (chronologically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positions were elected or
appointed. State (chronologically) any unsuccessful
candidacies for elective public office.
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Commissioner/Trustee Florence Darlington Technical College
(1990-present), appeointed.

No candidacies for elective office.

Legal Career:

a. Describe chronologically your law practice and
experience after graduation from law school including:

1.

whether you served as clerk to a judge, and if so,
the name of the judge, the court, and the dates of
the period you were a clerk;

Upon graduation six (6) months early £rom the
University of South Carolina Law Scheool in December
of 1982, I clerked for State Circuit Judge Rodney
A. Peeples in Barnwell, 8.C. for approximately six
(6)months, 1983. I then began a clerkship

with United States District Judge G.Ross Anderson,
Jr. in Anderson, S.C.for approximately one (1)
year, 1983 to 1984.

whether you practiced alone, and if so, the
addresses and dates;

Not applicable.

the dates, names and addresses of law firms or
offices, companies or governmental agencies with
which you have been connected, and the nature of
your connection with each;

In 1984, I returned to my home in Florence, S.C.
and began practicing with the law firm of
Harwell, Ballenger & DeBerry, now known

as Harwell, Ballenger, Barth & Hoefer, LLP,
located at 205 N. Irby Street, Florence, S.C.,
29501, where I am a partner, and where I continue
to practice law. Approximately 1995, one of my
partners and I opened an additional satellite
office in an adjoining county, Marion, S.C., which
remained open until approximately 2001. This
satellite office was known as The Marion County
Law Office of Kevin M. Barth and R. Bryan Harwell,
LLP, located at 105 Harlee Street, Marion, S.C.
29571, where I was a partner. My primary Ilaw
office continues to be in Florence, S.C.

What has been the general character of your law
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practice, dividing it into periods with dates if
its character has changed over the years?

The small size of my firm (4 attorneys) is such that
it often times affords unique peripheral exposure
and involvement in areas of the law which one may
not wusually focus. Most of my clients have been
individuals, or small businesses. The general
character of my law practice has been that of a
“general practice” law firm. When I first began
practicing in Florence, 8.C. in 1984, it involved
all aspects of the practice of law, including civil
litigation, criminal work, family court, workers’
compensation matters, etc. I handled matters in all
courts from City and Magistrate’s Court, to

State Circuit Court, Family Court, State
Administrative bodies or Commissions, Federal Court,
and various appellate courts, state and federal.

Over the past ten(l0) to fifteen (15) years, and
as our law practice evolved, each of the four (4)
lawyers in our office, including myself,

developed a particular area of concentration. For
example, two (2) of my partners developed a heavy
criminal practice, and I developed my primary
practice and focused in the area of civil
litigation, and handle all types of civil cases,
including personal injury, auto related torts,
business torts, workers’ compensation or
employment issues, contractual disputes, insurance
litigation, premises and products liability,
professional negligence, etc., and continue to do so
today. I alsc continued to handle Family Court
matters until approximately 1998, but still practice
there on court appointed cases. The Martindale-
Hubbell law Directory, which is a nationally used
directory of attorneys gives me its highest rating,
(AV), on legal ability and general ethical
standards.

Describe your typical former clients, and mention
the areas, if any, in which you have specialized.

Most of my clients have been individuals, or small
businesses. My practice involves a general
practice of law with emphasis on civil litigation.
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Did you appear in court frequently, occasionally,
or not at all? If the frequency of your
appearances in court varied, describe each such
variance, giving dates.

When I started practicing law, due to the wide
variety of matters I was handling, I was in court
frequently. However, as my practice developed into
more of a ecivil litigation practice, with less
family court and criminal matters, court
appearances, would probably best be described as
regular.

What percentage of these appearances was in:
a) federal courts:

10%
b} state courts of record:

85%
c) other courts.
5%

What percentage of your litigation was:
(a) civil,

95%
(b} criminal.

5%

State the number of cases in courts of record you
tried to verdict or judgment (rather than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

I estimate that over the last 18 years, I have
tried to verdict or Jjudgment in courts of recoxrd
in excess of approximately 150 cases, which
include cases in State Circuit Court, Federal
Court, Family Court,and Administrative bodies. In
most cases, I was sole counsel and a small number as
co-counsel or associate counsel.

What percentage of these trials was:
(a) Jury:
approximately 20% to 25%
{b) non-jury.
approximately 75% to 80%
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Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations, if
the cases were reported, and the docket number and date if
unreported. Give a capsule summary of the substance of each

case.

Identify the party or parties whom you represented;

describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state
as to each case:

(1)

a) the date of representation;

b} the name of the court and the name of the judge or
judges before whom the case was litigated; and

<) the individual name, addresses, and telephone

numbers of co~counsel and of principal counsel for
each of the other parties.

Wilkes v. Young and County of Florence, 28 F.3d

1362 (4th Cir. 1994), cert.denied 115 S.Ct. 1103,
513 U.S. 1151, Represented the Plaintiff as sole
counsel in this constitutional <rights c¢laim under
42 USC §1983, and also state law tort claims arising
from plaintiff’'s alleged wrongful arrest resulting from
the failure to pay a parking ticket. Jury verdict
rendered for plaintiff, but reversed in a 2 to 1
decision. Petition for hearing em banc denied in a 6 to
6 decision, and cert. denied by U.S. Supreme Court.
Although unsuccessful in financial recovery for
plaintiff, the defendant county subsequently

changed its practices after this suit.

a) the date of representation:
1993

b) the name of the court and the name of the
judge or judges before whom the case was
litigated; and

U.S. District Court, Florence Division, Judge
William B. Traxler, Jr.

c) the individual name, addresses, and telephone
numbers of co-counsel and of principal
counsel for each of the other parties.

Opposing counsel: Gordon B. Baker, Jr. Esq.,
and W. Reynolds Williams, Esq., 248 W. Evans
Street, Florence, S.C. (843) 662-3258



(2)

(3)

92

Moore v. Unum Provident, C/A No.: 4:01-4185-25,
U.S. District Court, S. c Appeal pend;ng, Fourth ﬂf/
Circuit, Appeal No.03-2311. Represented the
plaintiff as sole counsel in ERISA action for
accidental death insurance benefits and
involving various policy exclusions. Plaintiff awarded
benefits. Case on appeal. ;

a) the date of representation :

2001 and continuing.

b) the name of the court and the name of the
judge or judges before whom the case was
litigated; and

U.S. District Court, Florence Dzvxsxon, Judge
Terry L. Wooten.

c) the individual name, addresses, and telephone
numbers of co-counsel and of principal
counsel for each of the other parties.

Opposing counsel: Theodore D. Willard,Jdr.,
Esq., 1517 Hampton Street, Columbia, S.C.
29201 (803) 778-3500.

Brewer v. Wal-Mart, Inc., C/A No.: 4-89-1929-15,U.S
District Court, S.C. Represented plaintiff as sole
counsel in this premises liability claim. Plaintiff
suffered injuries as a result of falling on
defendant’s premises. Issues were negligence and
proximate cause.Defendant denied liability.
Plaintiff awarded judgment. No appeal.

a) the date of representation
1990

b) the name of the court and the name of the
judge or judges before whom the case was
litigated; and

U.S. District Court, Florence Division, Judge
Clyde H. Hamilton

) the individual name, addresses, and telephone
numbers of co-counsel and of principal
counsel for each of the other parties.
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Opposing counsel: David W. Keller,Jr.,Esq.,
1831 W. Evans Street, Florence, S.C. (843)
662-9008.

Oliver v. S§.C. Dept of Highways and Public
Transportation, 309 S.C. 313, 422 S.E.3d 128

{(1992) .

Represented the plaintiff as co-counsel in

this motorcycle accident tort claim against the
8.C.Highway Department for failing to keep its right-of-
way clear from obstructions resulting in paraplegic
injury to motorcyclist. Negligence and proximate cause
issues presented.l assisted in preparation of case for
trial, and preparation of witnesses for direct
examination, prepared cross-examination questions of
witnesses, prepared closing argument, and generally
assisted law partner/co-counsel during trial. Also
assisted in drafting appellate brief. Verdict for
plaintiff affirmed,but court reversed on issue of taxing
costs.

a) the date of representation
1992

b) the name of the court and the name of the
judge or judges before whom the case was
litigated; and

Court of Common Pleas, State Circuit
Court Judge Ralph K.Anderson, Jr.

c) the individual name, addresses, and telephone
numbers of co-counsel and of principal
counsel for each of the other parties.

Co~Counsel: Kevin M. Barth, Esq., (Law
Partner)

Opposing counsel: Joseph P. McLean, Esg.,
and Brown W. Johnson, Esg., 640 W. Evans
Street, Florence, S.C.(843) 669-2401.

Robinson, et al. V. §.C. Dept. of Revenue and

the State of S.C., Opinion No. 25731 Supreme Court
of S.C., filed October 13, 2003, petition for
rehearing denied. I originally represented some
of the plaintiffs (dry cleaning businesses) who
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were claiming that the sales tax imposed upon them
was unconstitutional because it was not imposed

upon all “service” providers, only dry cleaners.
Because there were multiple plaintiffs

with different lawyers, the plaintiffs an. _.._..
lawyers consolidated their efforts and brought one
lawsuit, collaborating their efforts. Although

chief counsel was primarily responsible for the
litigation, as associate counsel, I assisted in
development of arguments, review of drafts of pleadings,
briefs, etc. The State Supreme Court affirmed the trial
court in a 3~2 decision, holding that the sales

tax did not violate the equal prxotection clause.

a) the date of representation
2003

b) the name of the court and the name of the
judge or judges before whom the case was
litigated; and

Court of Common Pleas, State Circuit Judge
Thomas W. Cooper, Jr.

c) the individual name, addresses, and telephone
numbers of co-counsel and of principal
counsel for each of the other parties.

Chief Counsel for Plaintiff: A.Camden lLewis,
Esqg.and Thomas A. Pendarvis, Esqg., P.O. Box
11208, Columbia, SC 29211 (803)771-8000

Other Associate Counsel: Gary W. Poliakoff,
Esq., P.O. Box 1571, Spartanburg, S$.C. 29304
(864) 582-5472; William J. Quirk, Esq.,

Main Street, Columbia, S.C.

Opposing counsel: Attorney General Henry

D. McMaster, P.O. Box 11549, Columbia,
$.C.29211 (803) 734-3970; Harry T. Cooper,
Jr., Esq. Ronald W. Urban, Esq.,; Milton
G.Kimpson, Leonard P. Odom of S.C. Department
of Revenue, P.O. Box 125, Columbia, S.C.
29214 (803) 898-5130

(6) Norwood v. American Tobacco, 296 5.C. 415, 373 s.E.2d
694 (1988) Represented the plaintiff/appellant as co-
counsel in this workers’ compensation appeal concerning
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dependency and entitlement to benefits. A new potential
defendant was discovered after a determination had
already been made by the S. C. Workers’ Compensation
Commission regarding dependents of a deceased employee
and their entitlement to death benefits. Issues of
proper notice, redetermination of dependents,
sufficiency of evidence.l was primarily responsible for
arguments and brief. Court of Appeals ruled against
plaintiff/appellant holding additional new dependent
was entitled to claim benefits in addition to
plaintiff/appellant.

a) the date of representation
1988.

b) the name of the court and the name of the
judge or judges before whom the case was
litigated; and

Court of Common Pleas, State Circuit Judge
Dan Laney

c) the individual name, addresses, and telephone
numbers of co~counsel and of principal
counsel for each of the other parties.

Co-counsel: Charles E. Godwin, Esg.,
P.0O. Box 1658, Lake City, S.C. 29560 (843)
394-3515

Opposing Counsel: Brown W. Johnson, Esqg.,
P.O. Box 1865, Florence, S$.C. 29503

Harris Davis v. W.L. Cheezem, M.D.,89-CP-33-203, Court
of Common Pleas, Marion County, $.C. Represented
plaintiff as sole counsel in action for professional
medical negligence due to failure to refer patient to
orthopaedic surgeon, or use proper internal fixation
hardware for treatment of arm fracture injury
resulting in subsequent surgery, permanent impairment
and loss of income to plaintiff. Jury verdict for
plaintiff, case settled.

a) the date of representation
1988

b) the name of the c¢ourt and the name of the
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judge or judges before whom the case was
litigated; and

Court of Common Pleas, State Circuit Judge
JONNl . WaiLer, JI.

c) the individual name, addresses, and telephone
numbers of co-counsel and of principal
counsel for each of the other parties.

Opposing Counsel: John S. Wilkersoen,III Esq.,
P.O. Box 22129, Charleston, 5.C. 29413 (843)
576-2801

Redbone ey of Columbi Inc., d/b/a Redbone All
Restaurant and Bar v. Florence Restaurant and Supply,
C/A No. 00-CP-21-902, Court of Common Pleas,

Florence, S.C. Represented plaintiff as co-

counsel in action for business losses incurred, and
ultimate closure of plaintiff’s restaurant as result of
alleged breach of contract, negligence and breach of
warranty arising from defective or improperly installed
equipment. I assisted in preparation of case for trial,
participated in direct and cross-examination of
witnesses, arguments, etc. Verdict for plaintiff, case
settled.

a) the date of representation
2003

b) the name of the court and the name of the
judge or judges before whom the case was

litigated; and

Court of Common Pleas,State Circuit Judge
James E. Brogdon, Jr.

c) the individual name, addresses, and telephone
numbers of co-counsel and of principal
counsel for each of the other parties.

Co~-Counsel, Kevin M. Barth, Esqg. (Law
Partner)

Opposing counsel: Ronald B. Diegel, Esq.,P.O.
Box 6648, Columbia, S.C. 29260 (803)782-4100
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Nether Bishop v. Keith Kinard and First Federal Savings
and T.oan Association of Walterboro, S.C., C/A No. 94-
CP-15-617. Court of Common Pleas, Walterboro, S.C.
represented elderly vplaintiff as co-counsel in an
action involving embezzlement of her life savings by
relative who was bank officer employee who improperly
utilized power of attorney. Responsible for direct and
cross-examination of all witnesses and arguments. Verdict
for plaintiff, case settled.

a) the date of representation
1996

b) the name of the court and the name of the
judge or judges before whom the case was
litigated; and

Court of Common Pleas, State Circuit Judge
Sidney T. Floyd

c) the i~ "~ T meme mAden s oo aned Falanhanas
nunbers of co—counsel and of principal
counsel for each of.the other parties.

Co-counsel: Hugh M. Claytor, Esq.,P.0. Box
10208, Greenville, S.C. 29601 (B64)255-5417

Opposing counsel: Richard S. Rosen, Esq.,
P.0. Box 893, Charleston, S.C. 29402 (843)
577-6726

(10) State v. Richard Gould,C/A No. 86-GS-21-295.

Represented as co-counsel City Police Officer charged
with murder in the shooting death of an individual who
had a history of psychiatric problems and who
threatened violence on a 911 call, and then resisted
arrest and attacked officers when they responded to
call. Officer Gould shot in self-defense. Issues of
reasonable and excessive force and self-defense.
Assisted in preparation of trial, including preparation
of witnesses for direct examination and preparation of
cross-examination questions of witnesses, and generally
assisted law partner/co-counsel during trial. Not
guilty verdict. (Several years later, Officer Gould was
killed in the line of duty).

a) the date of representation

1986
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b) the name of the court and the name of the
judge or judges before whom the case was /
litigated; and of

CoOUurt Or veneral Sessions, scate Lirculic
Judge Julius H. Baggett

c) the individual name, addresses, and te}ephone
nunbers of co-counsel and of principal
counsel for each of the other parties.

Co~-counsel: D. Michael Ballenger, Esq., (Law
Partner)

Opposing Counsel: Solicitor Dudley Saleeby,
Jr., Florence City County Complex, 180 N.
Irby Street, Florence, S.C. 29501 (843) 665~
3091 '

Legal Activities: Describe the most significant legal’
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not 1nvolve ililcigatlon. bescribe tiie nature or your
participation in this question, please omit any information
protected by the attorney-client privilege (unless the
privilege has been waived.)

Upon graduation from law school, I clerked for both a state
and federal trial judge. Over the past 19 to 20 years of
practice, I have probably represented over 2000 clients. Due
to the broad range of my practice, I am regularly involved
in all aspects of civil litigation, handling extensive pre-
trial discovery in many of them. Also, because of the small
size of my firm, I am regularly consulted by my partners on
substantive and evidentiary questions, both civil and
criminal. I am regularly associated by other attorneys.
Because of my experience, I am often requested to serve as
a mediator or arbitrator for parties, and have served in
that capacity on both small and large cases for various
parties involving individuals, corporations, or governmental
entities. I have served as an adjunct instructor of business
law for a local university. I have also served as a JAG
Officer in the National Guard. During my career, I have also
made time to serve the State Bar and my local Bar
Association in various capacities, as well as serving on
various committees for the S.C. Supreme Court, ranging from
the Board of Grievances and Discipline,to the Alternative
Dispute Resolution Commission. Recently, I was co-counsel in
representing the County’s State Court Magistrates in a pay
dispute that was resolved without litigation.



99

IT. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,

[N IR I SV N

. M rL LTIl UBIlL e

expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
or business interest.

I anticipate receipt from my law partners the value of
my interest in the law office (real estate) to be paid within
two (2) years. I also anticipate payment from my partners for
my interest in pending files which I have been handling with
the exact amount of payment unknown at this time due to the
contingent nature of the fees. I anticipate it will take
approximately two (2) to three (3) years for this deferred
compensation to be completed.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determinina theas areas nf concern. Tdentdifu tha catonnriec
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

In the event of a conflict, or an appearance of a

conflict, I would recuse myself and follow applicable rules or
regulations, including the Judicial Code of Conduct. I
clearly could not hear any matters involving my former
partners, until any deferred compensation arrangements
have ended. In the event it came to my attention that a prior
client was a litigant before me, I would recuse myself. With
regard to any relatives who are attorneys, in the event their
firm is before me, I would recuse myself as appropriate, or
required by the Code. I anticipate preparing a recusal list
for those companies I own stock in, other than in a mutual
fund. I will be sensitive to any potential appearance of a
conflict-of-interest that could result in a poor reflection
on the office.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

No, other than to serve as an officer/director of some
family related closely held corporations.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
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calendar year, including all salaries, fees, dividends,

interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the

Trhicme 4m Aavarnmant Det ~fF 1070 mou ke anhetitotoad hare 3

See attached Financial Disclosure Report.

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

See attached Net Worth Statement.

Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

None, other than contributor or co-host of fundraisers for
various local, state or national candidates.
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FINANCIAL DISCLOSURE REPORT Report Requlred by the Ethics
in Government Act of 19578
Calendar Year 2003 (5 US.C. app. §§ 101-111)
1. Person Reporting (Last name, First name, Middie initial) 2. Court or Organization 3. Date of Report
Harwell, Robert B U.S. District Court of 5.C. 12104
4. Title (Article Tl Judges indicate active or senior status; 5. ReporiType (check appropriste type} 6. Reponting Period
LAl JUNE TRURES Ui U pulei i @ Nominasin, Date V2004 ez
13.8. District Judge-Nominee o
Initiat Anmual
o & © Faal 1/04
7. Chambers or Office Address 8. On the basis of the information contained in this Report and any

madifications pertaining thereto, it is, in sy opinion, in compliance
205 North Irby Street with applicabie taws and regulations.
Florence, 5.C. 29501
Reviewing Officer, Date

IMPORTANT NOTES: The instructions accompanying this form must be followed, Complete all parts, checking the NONE box for each part
‘where you have po reportabl

1. POSITIONS.  (Reporing individual only; see pp. 9-13 of filing instructions)
] NONE - (No reportable positions )

SITION NAME OF ORGANIZATION/ENTITY
1. Officer/Director Harwel Farms and Investment, Inc.
2. Officer/Director Harwell Properties, inc.
3 Officer/Disector Harwell Development Co., Inc.
4. Comynissioner/Trustee Florence Darlington Technical College
5. Partner Harwell, Ballenger, Barth & Hoefer, LLP
6 Trustee Trust #1

1. AGREEMENTS. (Reponting individnal only; see pp. 14-16 of filing instructions)
{J NONE - (Noreportable agreements.)

DATE PARTIES AND TERMS

1. 1/15/04 Harwell, Ballenger, Barth & Hoefer, LLP- My law partners and I have agreed that ] will be paid 25% of the
contingent fees generated on specificafly

2. designated files existing at the time of my departure, to be completed within three (3) years. My interest in the
real estate has been agreed upon and

3. will be paid within two (2) years of departure. There is no retisement account.

1. NON-INVESTMENT INCOME. (Reporting individuat and spouse; see pp. 17-24 of filing instructions)
[J NONE - (No reportable non-investment income.)

DATE SQURCE AND TYPE GROSS INCOME
{yours, got spouse’s)



L. NON-INVESTMENT INCOME. (Reporting individual and spouse; see pp. 17-24 of filing instructions)
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0 NONE - {No reportable non-investment income )

A

ABATE D e

(youws, not spouse’s)
1 2003 Harwell, Ballenger, Barth & Hoefer, LLP 500,508.00
2. 2002 Barth & Harwell Pertnership 5,836.00
3. 2002 Harwell, Ballenger, Barth & Hoefer, LLP 377,820.00
4. 2001 Barth & Harwell Partnership 118,436.00
5. 2001 Harwell, Ballenger, Barth & Hoefer, LLP 462,193.00
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FINANCIAL DISCLOSURE REPORT

Name of Person Reporting Date of Report
Harwell, Robert B 121004
IV. REIMBURSEMENTS - . lodging, food,
(Includes those to spouse and dependent children. See pp. 25-27 of instructions.)
) wrrare e [T N
SOURCE DESCRIPTION
1. Exempt
V. GIFTS. (ncludes those to spouse and dependent children. See pp, 28-31 of instructions.)
[0 NONE - (o such reportable gifts.)
SOURCE DESCRIPTION VALUE
1 Exempt
VI. LIABILITIES. (ncludes those of spouse and dependent children. See pp. 32-34 of instructions.)
3 NONE - (Vo reportable liabilities.)
CREDITOR DESCRIPTION VALUE CODE
1. First Reliance PCDG, LLCIote & mtg./ limited tability
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting Date of Report
Pagel of 4 Harwel, Robert B 121/04
VII. INVESTMENTS and TRUSTS - fucome, value, transcations (inchudes those of the spovse and dependent children. Se¢ pp. 34-57 of fling instructions )
A B. c. D /
. Tncome during Gross value at end of Transactions during repcBilg prtiod
Deseription of Assets reporting period reporting peviod ‘#
(including tust assets)
T N T TERAr axpmnt fram deainsies
@ [©) @ )
Place "(X)" after each asset exempt Amownt | Type (e | Vale vaue | Type (62 | Date | Vae |Gaim Tdemtity of
from prior discloswe Code div. ent. of Code2 | Method | buy,sell, Mouth- | Code2 | Code 1]  buyer/seller
(A-H) int) P Code3 | wmerger, OGP {AH) (if private
QW) | redemption) transaction)
3
[ONONE (o reportable income, assets, or transactions) '
1. Charles Schwab/Sweep Acct A Interest L T EXEMPT
2. Common WB A Dividend X T
3 Common TSFG B Dividend L T
4. BB&T MMA & CD'S D Interest [o} T
5. First Reliance MMA & CD'S B Interest N T
6. Harwell Farms & Investment, Inc. (12 1/2%) A Dividend X U '
7 Harwell Propertics, inc. (12 112%) ¢ Distributson L U
8. Harwel} Deveiopment Co., Inc. (12 1/2%) D Distribution K U
9, PCDG, LLC (10%) 1997-$32,500 None K R
10. Charles Schwab [RA #1 A Dividend L T
11, ~DFA Int} Small Co Port
12. -DFA Valve I Port
13, -DFA Large Cap Intl Port
14, -DFA Large Cap Value Il
15. -DFA US Large Co Instl
16. -DFA US Small Cap. Port
17.  -DEAUS Small Cap Port
18. -DFA US Smali Cap Value
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FINANCIAL DISCLOSURE REPORT

Name of Persan Reporting Date of Report
Page 2 of 4 Harwell, Robert B 121/04
VI INVESTMENTS and TRUSTS - iocome, value, wanscations (inchides those of the spouse and dependeat children. See pp. 34-57 of filing instructions.)
A 8 c. D.
X Income diing Gross value at end of Transactions dring reporting period
Description of Assets i iod. i -
(including trust assets) TRerine peri reRoring perod
=T T TEROT v Yo e
w wr wr - w
@ [3) @ ®
Place *(X)" after each asset exempt Amownt | Type (eg | Vahe vetne | Type ez | Dae Vake |Gain Identity of
from prior disclosre Code 1 dv. et or Code2 | Method | buy,sell, Month- | Code2 | Code} | buyeriselier
[T T ) Py Code3 | mesger, Day @r | @ pvae
QW) | redemption) traasaction}

19, Trust#l A Dividend L T EXEMPT
20. -BB&T Corp
21, -Vanguard short-term tre
22, Richland County Zevo  8/1/2005 B Interest L T
23, Berkeley Co., SC Zero 6/1/2012 C Interest L T
24, Clemson University, SC Zero 57172010 A Interest L T
25, Piedmont Mun. Power Zero 1/1/2008 A Interest ¥ T
26, Piedmont Mun. Power Zero 1/1/2013 A Interest K T
27. Piedmont Mun. Power Zera 1/1/2013 A Interest K T
28, Rickiand Co. §.C. Zero 8/1/2009 C Interest L T
29. Richiand Co., SC Zero 8/1/2007 A Interest 3 T
30. $.C. Zero 17112011 A Interest L T
31, Three Rivers Solid Zero 1/1/2009 B Interest X T
32, Three Rivers Solid Zerol/1/2011 B Interest X T
33. Three Rivers Solid Zero 1/1/2012 B Interest K T
34, Three Rivers Solid Zero 1/1/2013 B Interest X T
35. Piedmont Mun. Power Zero 2/1/2015 A Interest L T
36. DFA Tax Man US Mitwde A Dividend 3 T
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting Date of Report
Page 3 of 4 Harwell, Robert B 121/04
VIH. INVESTMENTS and TRUSTS - income, value, ranscations (ineludes those of the spouse and dependent children. See pp. 34-57 of filing instructions.)
A B c .
N Income during Gross value at end of Transactions during eporting period
Deescription of Assets e dma value
(including trust assets) reportng period poring period |
B LS Cr T o T  Trolexemst Tom d.isa_ﬁum_
- @ 9] @ )
Place “(X)" after each asset evempt Amowmt | Type (ep | Vahe | Vame | DPe (6 | Date | vake |Gan Hentiy of
from prior discloswe Codel ] div.rentor | Code2 | Msthod | buy,sell, Month- | Code2 | Codel | buyer/seller
A ist) a3 5] Code3 | mesger, Day 5P (AR | (Ferivate
QW edemption} ¢ transaction)
37, Charles Schwab IRA¥2 A Dividend M T EXEMPT

38 -DFA Intl Small Co Port

39. -DFA ot Value I Port

40. -DFA Large Cap Intl Port

41: -DFA US Lg.Co. Inst Index Port

42. <DFA Us Smail Cap Port

43. <DFA US Small Cap Vatue

44. Rental Property #1, SC None M R

45.  Rental Property #2, W. VA c Rent M R

46, David W.Harwell & Sons Prop LP {Cherry Grove, ‘None M R
Beach,8C 49%) 5

47. 205 N. kby St., Florence, $.C. {25%) purchase of B Rent L v
previons

48, pariner’s interest

49. College Fund# 1 A Dividend X T

50. -College Bound Fund

51) -Bank of America Strategic Growth

52 -Mid Cap Brown Port. Claas A

53, ~Small Co, Port Class A

54, -Bond Port Class BXEMPT
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FINANCIAL DISCLOSURE REPORT Neurie of Person Reporting ‘Date of Report
Page 4 of 4 Harwell, Robert B 121004

VI INVESTMENTS and TRUSTS -~ iocome, value, ranseations (includes these of the spouse and depeadent children, See pp. 34-57 of filing instructions.)

A B c D,
» Tocome during Gross value st end of Trassactions during reporting period
Description of Assets ing period rting peri
(including frust assets) Bkathuetasl porineperod T = T
[0 W [ ] W - .
@ @ @ )
Place “(X)" after each asset exempt Amount | Type (eB Value Valee | Type (e | Date: Value | Gain Tdentity of
from priar disclosure Codel | div. restor | Code2 | Method | buyse, Mouth - | Code? | Codst |  buyesfseller
AR int) [e24] Code3 | merger, Day @By JAE) | private
QW) | redemption) wansaction)
55. Claussen Farms, S.C. None M R EXEMPT
56, Western Carolina Sewer Zero 3/1/03 D Distribution

57. College Fund #2

58, ~Coltege Bound Fund

59. -Smalt Co. Port Class A

0. -Bank of America Strategic Growth

61. -Bond Port Class

62. -Mid Cap Growth Port Class A

63.  Richland Co., S.C. 8/1/03 E Distribution
64, Clemson University, 2002 E Distribution
¢5.  Florence Co., S.C. 11/1/03 E Distribution

66.  Richland Ca, S.C. 12/1/03 D Distribution
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FINANCIAL DISCLOSURE REPORT | Name of Person Reporting
Harwell, Robert B

Date of Report
12104

VIIL. ADDITIONAL INFORMATION OR EXPLANATIONS

(Gndicate part of Repart)
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FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Dats of Repor
Harwell, Robert B 121104

IX. CERTIFICATION.

1 certify that all information given above (including information p to my spouse and minor or dependent children, if
any) is accurate, true, and complete to the best of my knowledge and belief, and that any information pot reported was withheld
because it met applicadie siatutory provisions permiting non-disciosure.

I farther certify that earned income from outside employment and honoraria and the acceptance of gifts which have been
reported are in compliance with the provisions of 5 U.S.C. § 501 et. seq., 5 U.S.C. § 7353, and Judicial Conference regulations.

Signature Date 4 / &/]/ 04

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY
BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. app. § 104)

FILING INSTRUCTIONS

Mail signed original and 3 additional copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
Suite 2-301

One Columbus Circle, N.E.

‘Washington, D.C. 20544
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FINANCIAL STATEMENT
12/07/03
NET WORTH
ROBERT BRYAN HARWELL of J
Provide a complete, current financial net worth statemen

sepodm Jotsil 211 nerets (insluding bant

real estate, securities, trusts, investments, and other financial
holdings) all liabilities (including debts, mortgages, loans, and
other financial obligations} of yourself, your spouse, and other
immediate members of your household.

»

ASSETS LIABILITIES
Cash on hand and in banks “A” 958 | 300 } Notes payable to banks-secured ]
U.S. Government securities - add 0 Notes payable to bank-unsecured 0
schedule
Listed securities - add schedule “B” 553 | 200 | Notes payable to relatives 0
Unlisted securities - add schedule “C” 151 | 500 | Notes payable to other : ]
Accounts and notes receivable: Accounts and bills due 5 000
Due from relative and friends 9 Unpaid income tax . [}
JOTNE AR ) Tl s Wi wid Biluiedl M
Real Estate owned - add schedule “D” § 1 [ 460 ] 000 | Chattel morigages and other liens payable 0
Real Estate mortgages receivable 0 Other debts - itemize: 0
Autos and other personal property 125 {000 | PCDG, LLC/note/mtg. limited Hability 10 200
Cash value - life insurance 0
Other assets - itemize 0
Dependents #1 and 2 37 400
College Funds “E”
RBH/Educational Trust “F” 99 860
Robert B/Debra Harwel/JTWROS 90 | 000 | Total Liabilities 15 200
“G
IRA “H” 336 | 300 | NetWorth 31796 {300
Total Assets 3 1881 | 500 | Total liabilities and net worth 31881 | 500
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor no Are any assets pledged? See above PCDG,LLC yes
On leases or confracts no Are you defendant in any suits or legal actions? no
Legal claims no Have you ever taken bankruptcy? no
Provision for Federal Income Tax no
Other special debt no
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ROBERT B. HARWELL
12/07/03

SCHEDULE “A" CASH ON HAND:

Checking Accounts:
BB&T MMA’s
BB&T Checking
BB&T Checking
First Reliance MM

Brokerage account:
Charles Schwab MMF

Certificates of Deposits:
BB&T
First Reliance
Wachovia

SCHEDULE “B” LISTED SECURITIES:

Robert Bryan Harwell
DFA Tax-Man US Mktwd (DFMVX)
Richiand County, SC 8/1/2005
Berkeley County, SC 6/1/2012

Clemson University 5172010
Piedmont Mun Pwr 1/172008
Piedmont Mun Pwr 1/1/2013
Piedmont Mun Pwr 1/1/2013

Richland County, SC 8/1/2009
Richland County, SC 8/1/2007

South Carolina 712011
Three Rivers Solid 1/1/2009
Three Rivers Solid /12011
Three Rivers Solid 1/1/2012,
Three Rivers Solid 1/172013
Three Rivers Solid 1/12015
Debra F. Harwell
Wachovia Corp
SCHEDULE “C” UNLISTED SECURITIES

Harwell Properties, Inc. (12 1 %) compiled 12/31/02 Financial Statements book value
Harwell Development Co. Inc.. (12 4%)

compiled 12/31/02 Financial Statements book value
Harwell Farms Investment, Inc. (12 12%)

compiled 12/31/02 Financial Statemnents book value

$138,800.00
$ 14,200.00
$ 1,700.00
$119.600.00
$273,700.00

$ 72,600.00

$400,000.00
$200,000.00
$ 12.000.00
$612,000.00

$958,300.00

$ 15,300.00
$ 87,600.00
$ 53,200.00
$ 53,000.00
$  9,000.00
$ 16,000.00
$ 23,000.00
$ 58,600.00
$ 14,000.00
$ 53,600.00
$ 21,300.00
$ 19,100.00
§ 18,000.00
$ 17,000.00
$ 70,500.00
$ 529,200.00

$ 24,000.00

$ 553,200.00

$ 69,100.00
$ 48,000.00

$ 34.400.00
$ 151,500.00
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ROBERT B, HARWELL
12/07/03
Page -2-

SCHEDULE “D” REAL ESTATE

Property #1, Florence, S.C .
Property#2, Manning, S.C.

Property #3, N. Myrtle Beach, S.C.
Property #4,, Snowshoe, W. Virginia
Claussen Farm, Florence, S.C.

205 N. Irby Street, Florence, SC (25%)
PCDG, LLC (10%)

David W. Harwell & Sons, LP (49%)

SCHEDULE “E” COLLEGE BOUND FUNDS

Dependent #1:
College Bound Fund #1502-5290354638
Strategic Growth Port Class A
Midcap Growth Port Class A
Small Co. Port Class A
Bond Port Class

Dependent #2:
College Bound Fund #1502-5290354639
Strategic Growth Port Class A
Midcap Growth Port Class A
Small Co. Port Class A
Bond Port Class

SCHEDULE “F” ROBERT B, HARWELL EDUCATIONAL TRUST
BB&T Corp (BB&T)
Vanguard Short-term Tre (VFISX)
Cash/Charles Schwab MMS

SCHEDULE “G” ROBERT B. & DEBRA F. HARWELL JITWROS

South Financial Group (TSFG)
Cash/Charles Schwab MMS

300,000.00
250,000.00
250,000.00
185,000.00
150,000.00
75,000.00
50,000.00
200.000.00
1,460,000.00

L R R R R RN R ]

b 9,000.00
$  2,400.00
$  2,400.00
$  2,600.00
$ 230000
$  18,700.00

9,000.00
2,400.00
2,400.00
2,600.00
2.300.00

18,700.00

LR RN R ]

w

§ 3740000

49,800.00
49,500.00

500.00
99,800.00

LR ]

78,300.00

11.700.00
90,000.00

¥ 0 WY
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ROBERT B, HARWELL
12/07/03
Page -3-

SCHEDULE “H” IRA’S

Robert Bryan Harwell
DFA Intl Small Co. Port (DFISX)
US Large Co. Insti. (DFUSX)
DFA Large Cap Value HI (DFUVX)
DFA US Small Cap (DFSTX)
DFA US Small Cap Value (DFSVX)
DFA Large Cap Intl. Port (DFALX)
DFA Intl.Value Il Port (DFVIX)
Cash/Charles Schwab MMS

Debra F. Harwell
DFA Intl. Small Co Port (DFISX)
DFA U.S. Large Co. Insti (DFUSX)
DFA Large Cap Value 111 (DFUVX)
DFA US Small Cap (DFSTX)
DFA US Smail Cap Value (DFSVX)
DFA Large Cap Intl Port (DFALX)
DFA Intl Value 11 Port (DFVIX)
Cash/Charles Schwab MMS

LR L R N R

LRI L L I

Ll

3,700.00
16,500.00
20,700.00
36,000.00
36,000.00

3,400.00

3,700.00

1,300.00

121,300.00

10,000.00
43,900.00
39,300.00
34,700.00
52,600.00
9,400.00
10,100.00
15,000.00
715000 00

336,300.00
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. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar Association's Code of Professional
Responsibility calls for "every lawyer, regardless of professional prominence or professional workload,
to find some time to participate in serving the disadvantaged.” Describe what you have done to fulfill
these responsibilities, listing specific instances and the amount of time devoted to each.
The very nature of my practice lends itself towards providing p ted advice, 1 or
representation to many disadvantaged individuals. Part of a general law practice necessitates
ing those who t afford help. In addition to handling court appointed cases, for many years
1 agreed to serve as a referral atiorney for Carolina Regional Legal Services which provided free legal
representation for indigents with minimal compensation. I spend a couple of hours a week giving free
advice to those who cannot afford it. I have participated in service projects such as Ask-A-Lawyer for
the local bar association which provides free legal advice to the public. As ap officer of my local bar
and as ther possible public service project, we are considering arranging for
volunteers, and participating in a possible Latino Legal Aid Clinic with interpreters available.

The American Bar Association's Commentary to its Code of Judicial Conduct states that it is
inappropriate for a judge to hold membership in any organization that invidiously discriminates on the
basis of race, sex, or religion. Do you currently belong, or have you belonged, to any organization which
discriminates -~ through either formal membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership. what you have done to try to change these
policies?

No. However, while in college at Clemson University in 1977-1980, I was in a fraternity, Kappa
Alpha Order, but am unaware of any discriminatory by- laws. Since 1997, I have also been a
member of a small private bunting club, Pack Hunting Club, which has ne discriminatory by-
laws.

Is there a selection commission in your jurisdiction to recommend candidates for nomination to the
federal courts? If so, did it recommend your nomination? Please describe your experience in the entire
judicial selection process, from beginning to end (including the circumstances which led to your
nomination and interviews in which you participated).

There is no selection ission in my jurisdiction. It is my understanding that my name was
submitted along with several others for interviews with the White House Counsel’s Office on
r dation of Senator Lindsey O. Graham. After several interviews, I was advised that my
name was being submitted. The interview process itself was relatively pleasant. I completed forms,
underwent an FBI background investigation, and was ted on J. y 20, 2004,

Has anyone involved in the process of selecting you as a judicial nominee discussed with you any
specific case, legal issue or question in a manner that could reasonably be interpreted as asking how you
would rule on such case, issue, or question? If so, please explain fully.

No.

Please discuss your views on the following criticism involving “judicial activism.”
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The role of the Federal judiciary within the Federal government, and within society generally, has
become the subject of increasing controversy in recent years. It has become the target of both popular
and academic criticism that alleges that the judicial branch has usurped-many of the prerogatives of other
branches and levels of government.

Some of the characteristics ot this "judicial activism" have been said to include:
a. A tendency by the judiciary toward problem solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a vehicle for the
imposition of far-reaching orders extending to broad classes of individuals;

C. A tendency by the judiciary to impose broad, affirmative duties upon governments and
society;
d. A tendency by the judiciary toward loosening jurisdictional requirements such as standing

and ripeness; and

e. A tendency by the judiciary to impose itself upon other institutions in the manner of an
administrator with continuing oversight responsibilities.

The Judicial branch certainly has a separate and distinct role from that of the

K ive and Legisiative br of government. A judge’s duty is net to create policy or
law, but rather to interpret and apply the law as enacted. In other words, a judge is not a
policy maker or law creator, but a law applicator or interpreter. Judges have a responsibility
to determine if the parties have legal standing, and if the issues are truly ripe for the Court’s
adjudication. Judges should follow existing precedent and the doctrine of stare decisis, as this
gives stability in the law, and helps the public to know what is expected. The House and Senate
are the elected representatives of the people. As such, an expansive judicial role could have the
effect of, in essence, the public losing their right to representation.
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Senator GRAHAM. Welcome to you all.

To our former Chief Justice, I know this is a huge day in your
family’s life, and I have great admiration for you, sir. Justice
Harwell was the Chief Justice of our Supreme Court and I have an
intimate working knowledge of his legal background. Bryan, you
have a wonderful family and I'm glad to have you here today. I will
speak about you in just a moment.

Judge SCHIAVELLI.

STATEMENT OF GEORGE P. SCHIAVELLI, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE CENTRAL DISTRICT OF CALIFORNIA

Judge SCHIAVELLI. Thank you. I have no official opening state-
ment at this point. I do want to again thank the President, and I
want to thank Senator Boxer for her very kind introductory re-
marks, and for Senator Feinstein’s statement. I thank the Com-
mittee for having this hearing.

I would also again like to introduce my family here. My wife,
Holli, my daughter Olivia, my son Peter, and a very close friend
of 30 years, Roy Wuchitech from the firm of Sheppard, Muller,
Richter and Hampton in Los Angeles.

[The biographical information of Mr. Schiavelli follows:]



117

I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
George P. Schiavelli

Address: List current place of residence and office
address (es) .

Resgidence: Encino, California 91436

Office: Reed Smith LLP .
355 South Grand Avenue, Suite 2900
Los Angeles, California 90071-1514

Date and place of birth.

June 15, 1948
Miami Beach, PFlorida

Marital Status (include maiden name of wife, or husband's
name). List spouse's occupation, employer’s name and
businesa address(es).

Married: Holli Curé Schiavelli
Maiden Name: Holli Lynn Curé
Occupation: Homemaker

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

Law Schobl:
UCLA Law School, 1971-1974, Juris Doctorate —June 1974

Undexrgraduate:
Stanford University, 1966-1370, A.B. Degree~June 1970



Employment Record:
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List (by year) all business orxr
professional corporations, companies,
enterprises, partnerships,

firms, or other
institutions and organizations,

nonprofit - or otherwise, including firms, with which. you
were connected as an officer, director, partner, proprietor,
or employee since graduation from college.

08/00 to Pres.

Of Counsel

Reed Smith LLP
355 S§. Grand Avenue,
Los Angeles, California

Suite 2900
90071-1514

08/00 to Pres.

Arbitration/Mediation
Neutral

Alternative Resolution Centers

11601 Wilshire Boulevard, Suite 1950
Los Angeles, California 90025

Tel.: (310) 312-6002

11/03 to Pres.

Arbitratién/Mediation
Neutral

Action Dispute Resolution Services
1900 Avenue of the Starg, Suite 250
Los Angeles, California 90067

1994 to 07/00

Los Angeles Superior Court
111 North Hill Street

Judge Los Angeles, California 90012
03/86 to 02/94 {Horvitz & Levy
15760 Ventura Boulevard, 18th Floor

Partner

Encino, California 91436

09/76 to 02/86

Ervin, Cohen & Jessup
9401 Wilshire Boulevard, Ninth Floor

Partner Beverly Hills, California 20212
09/74 to 08/76 0'Melveny & Myers LLP

400 South Hope Street
Associate Los Angeles, California 90071
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06/70 to 09/71 Saticoy Newsstand
Periodical Sales Note: Newsstand no longer exists.
11/70 to 06/71 Smoke House Restaurant

. Encino, California
Parking Attendant

Note: Restaurant no longer exists.

1996-2001 UCLA School of Law
405 No. Hilgard Ave.

: Westwood, California
Member, Board of

Directors UCLA Law - )
School My work with the Board of the Law
School was voluntary. It did not
involve compensation.

1983 The Federated Italo-Americans of
Southern California is the umbrella
organization coordinating activities

Member, Board of of more than sixty organizations

Directors, Federated |promoting Italo-American cultural

Italo-Americans of and community affairs in Southern

Southern California California. My work on this board
was voluntary. It did not involve
compensation.

Military Service: Have you had any military service? If
so, give particulars, including the dates, branch of
gservice, rank or rate, serial number and type of discharge
received. : '

I have never been in the military.
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Honorg and Awards: List any scholarships, fellowships,

honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

Professional:

(a)

“(b)

(c)

(a)

(e)

(£)

Certificate of Commendation from the City of Los
Angeles for work as Deputy General Counsel of
Rampart Independent Review Panel. The panel was
charged with investigating allegations of
misconduct by Los Angeles Police Department
officers, particularly those involved in the

‘Rampart Division anti-gang, or “CRASH” unit.

Recognition as one of Southern California’s “Super
Lawyers” by Law & Politics Media,. Inc. published
in the February 2004 issue of Los Angeles
Magazine.

Award in recognition of service as mewber of
California Judges Association Executive Board.

Award in recognition of service as President of
the UCLA Law Alumni Association.

Award in recognition of service on the Executive
Committee of the Litigation Section of the Los
Angeles County Bar Association.

In 1976, in response to an invitation from the
Committee of Bar Examiners, I acted as a Bar

Examination grader.

UCLA School of Law:

(a)
(b)

(c)

(d)

(e)

Order of the Coif

Recipient, UCLA Alumni Award for Academic
Distinction

Graduated first in a class of approximately 300
students

Moot Court Honors Program

Assisted 'in creating student legal aid office on
campus .



121

Stanford University:

(a)

(b},

Dean’s List

National Merit Scholarship Finalist

Bar Associations: List all bar associations, legal or

judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

(a)

(b)

(d)

(e}

(£)

Member: Judicial Council Appellate Advisory
Committee (2000-2003)

Member: Judicial Council Civil and Small Claims
Advisory Committee

(i) Case Management and Delay Reduction
Subcommittee

(ii) Legislative Issues Subcommittee
(iii) Uniform Rules Working‘Group.

Deputy General Counsel: Rampart Independent Review
Panel (2000) ’

Los Angeles County Bar Association

(i)  State Appellate Judicial Evaluations
Committee (1990 to 1994; 2001 - present.)

(ii) Executive Board, LACBA Litigation Section
(2001-2003)

(iii) Board of Directors LACBA Dispute Resolution
Services {2002-Present)

(iv) Delegate, Conference of Delegates to State
Bar Conference (2002-Present)

(v) Member Executive Board of the County Bar
Delegation (2003-Present)

(vi} Member and current Vice-Chair, Appellate -
Courts Committee

California Judges Association (1994-Present)

5



(g)

(h)

(1)

(3)

(k)

(1)

(m)

(n)

(o)

(p)

(q)

(r)

(s)

(t)
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Executive Board of the California Judges
Agsociation (1999-2000)

CJA Liaison to Ethics Committee (1999-2000}

Phi Alpha Delta Legal Fraternity
Justice, Los Angeles Alumni Chapter (2002)

Panelist California Judges Association Annual
Meeting, October 1998. Topic: Evidence.

Panelist/Moderator California Judges Association
Annual Meeting, October 1997. Topic: Operations of
the California Supreme Court.

pPanelist California Judges Association Annual
Meeting, October 1996 and September 1995. Topic:
Felony -Sentencing.

Member: California Judges Association
Organizational Committee for the 1996 and 1997
Annual Meetings.

Member: Los Angeles Superior Court BAJI Committee,
1997- 2000.

Member: Superior Court's Bench/Bar Committee,
1997~ 2000. .

Member: Superior Court's Judicial Orientation
Committee, 1998-1999.

Panelist on the topic of the *"Three Strikes"
legislation post-Romero, presented to Superior
Court Judges in September, 1996.

Panelist on the topic of the "Three Strikes®
legislation presented to Superior and Municipal
Court judges- in June 1995. ’

Speaker at various bar association, Inns of Court
and community functions. (1994-Pres.)

Member: Los Angeles Superior Court Appellate
Courts Committee and Experts Committee.
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Other Memberships: List all organizations to which you

belong that are active in lobbying before public bodies.
Please list all other organizations to which you belong.

"I am a member of the California Judges Association. That

Association does engage in lobbying on issues. relevant to

the judicial branch of government. I have not personally

engaged in any lobbying. That is the only organization to
which I have belonged which engages in lobbying.

Other organizations to which I belong or have belonged

include:’

(a) Elected to the Board of Governors of the UCLA
Foundation, 2000

‘(b) U.C.L.A. Law Alumni Association,
(i) Board of Directors, 1996 to 2001
(ii) 'President, 2000
(1ii)Vice President, 1999
(iv) Secretary/Treasurer, 1598

(c) City Club, Los Angeles, 1996-Present (A copy of
the By-laws is being provided herewith as Exhibit
1.)

(d) . Federated Italo-Americans of Southern California,
Board of Directors 1993. (This is the umbrella
organization which coordinates the activities of
more than sixty organizations promoting Italo-
‘American cultural and community affairs in
Southern California.) (A copy of the By-laws is
being provided herewith as Exhibit 2.).

(e} National Italian American Foundation.
~(£) A group of myself and about ten friends have -

formed an investment club called MOOLA Brothers.
We meet once a month to discuss investment ‘plans.
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Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which require special admission to
practice.

{(a) California State Courts, Admitted December 1974

(b} United States District Court for the Central
District of California, Admitted December 1974

(¢) United States Court of Appeals, Ninth Circuit,
Admitted 1975

(d) Supreme Court of the United States, Admitted 1979

The only period when I would not have been authorized
to appear before any of those courts ag counsel would
have been the time when I was serving as a judge of

the Los Angeles Superior Court between 19%4 and 2000.

Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily
available to you, please supply them.

(a) Co-ARuthor: California Civil Appelléte Practice,
Pregerving the Record for Appeal (Cont. Ed. Of the
Bar 3d ed.) Chapter 2A.

(b) Author: “Technology In The Courtroom,” California
Bar Journal (February 1999). (The article was
published also as an MCLE Self-Study lesson.)

{c) Author of the Judicial Perspective for the chapter
on privilege in the CEB treatise on civil
discovery. California Civil Discovery Practice,
Privileges? (Cont. Ed. Of the Bar 3d ed.) Chapter
2.
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(d) - Co-Author: Attorneys' Guide to the Law of
Competitive Business Practiceg {lst ed.
Cont .Bd.Bar 1981) "Availability of Preliminary
Relief," Chapter 2.

Copies of the foregoing articles are being provided
herewith as Exhibit 3 collectively.

While I have done a good deal of speaking on programs
and panels involving substantive legal topics, e.g.,
alternate dispute resoclution procedures, requirements
of disclosure of neutral arbitrators, appellate
procedures, etc., relating to the continuing legal
education (“CLE”) of the bar, I have made no speeches
on issues involving constitutional law or legal
policy. ‘

I have also given voluntary time to participating in
Law Day activities. My involvement has been to act as
a trial judge, generally of the trial in “Goldilocks
v. The Three Bears,” in order to educate elementary
school students on the operation of the legal system.

Health: What is the present state of your health? ©List the
date of your last physical examination

My health is excellent. My last physical was done in
May 2003.

Judicial Office: State (chronologically) any judicial
offices you have held,: whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

Judge, Los Angeles Superior Court (1994-2000). I was
appointed to the court in 1994. The Los Angeles Superior
Court is a court of general jurisdiction.

In 1995, I sat by assignment of the Chief Justice in the
California Court of Appeal, Second District, Division 7. .
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Citations: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism
of your substantive or procedural rulings; and (3) citations

" for significant opinions on federal or state constitutional

issues, together with the citation to appellate court

- rulings on such opinions. If any of the opinions listed

were not officially reported, please provide copies of the
opinions. .

(1)

(a) People v. Dedesus et al., (1995) 38 Cal.App.4th 1,
Court of Appeal, Second District, Division 7. (A ~
copy of this opinion is provided as Exhibit 4.)

(b) People v. Garland, et al., Case No. B070850, Court
of Appeal, Second District, Division 7 {1995). (A
copy of this opinion is provided as Exhibit 5.)

(c) People v. Williams, et al., Case No. B066142,
Court of Appeal, Second District, Division 7
{1995). (A copy of the Opinion is provided as
Exhibit 6.)

(d} Pro value Propeérties v. John A. Christenson, Case
No. BV22198, Appellate Division, Superior Court
{1999) . (A copy of the Opinion is provided as
Exhibit 7.) _ )

(e} Richard Meaglia v. Tom Kelly, et al., Case No.
BV22630, Appellate Division, Superior Court
(2000) . (A copy of the Opinion is provided as
Exhibit 8.)

(f) Larry Morbar v. Mark S. Branner, Case No. BV22589,
Appellate Division, Superior Court (2000). (A
copy of the Opinion is provided as Exhibit 9.)

(g) Alaska Petroleum Environmental Engineering, Inc.
v. Mark Slotkin, Case No. BV22317, Appellate
Division, Superior Court (1999). (A copy of the
Opinion is provided as Exhibit 10.)

10



(2)

(h)

(i)

()

(a)
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People v. Emma Rios Talavera, Case No. BR40127,
Appellate Division, Superior Court (2000). (A
copy of the Opinion is provided as Exhibit 11.)

People v. Armando Castaneda, éase No. BR39622,
Appellate Division, Superior Court (2000). (A
copy of the Opinion is provided as Exhibit 12.)

TIC, Inc. v. Il Byun, Case No. BV22615, Appellate
Division, Superior Court (2000). (A copy of the
Opinion is provided as Exhibit 13.)

People ex rel. Department of Transportation v.

Southern California Edison Co., (2000) 22 Cal.4th
791. This was one of the most complex civil
trials over which I presided while in a civil

trial court. Indeed, the trial lasted about seven

weeks and involved intricate issues of contract,
eminent domain and inverse condemnation.

In the 1960’s CALTRANS had built the 605 Freeway
between the 10 and 210 Freeways. The land was
undeveloped and was owned by Edison for use as a
corridor to deliver power to Southern California.
At the time the freeway was to be built, the
parties entered into a contract providing for the
use of the land as a freeway and that the land
would be appraised and compensation paid, pursuant
to certain limits, without unnecessary delay.

Over pwenty—five'years later, no appraisal had
been done and no compensation paid. 1In the first
phase of the trial, I concluded that CALTRANS had
breached the agreement to provide compensation and
the initial agreement was of no further force or
effect. 1In the second phase, tried to a jury,
Edison recovered approximately $50 million for the
property and severance damages. At that point,
Edison invoked its right to interest pursuant to
CCP § 1268.310 which would have amounted to
approximately $500 million.

I denied the statutory interest on the basis that
eminent domain recovery is circumscribed by
constitutional limitations of “just compensation.”
In addition, given the unique circumstances of the
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case, including the execution of the original
agreement, the equal bargaining and financial
condition of the parties, the delay by Edison in
asserting its rights, and the fact that Edison
itself had the power of eminent domain as did
CALTRANS, the purpose and policy behind the
interest statute would be undermined by such an
award. The case was, in fact, analogous to an
inverse condemnation proceeding under which the
award of interest is within the sound discretion
of the court. Division 5 of the Court of Appeal,
Second District unanimously affirmed my
determination, and.the California Supreme Court
granted review on the interest issue.

The Court affirmed my rejection of the application
of the interest statute. The Court did reverse on
one very small matter. Since I had not used the
statutory interest, which would have run from the
taking 25 years earlier, I had permitted interest
to run from the date of valuation in 1995. The
Supreme Court concluded that the date should. have
been a year earlier, in 1994, based upon the date
Edison requested that CALTRANS commence legal
proceedings.

The People v. Superior Court (Sholes), Case No.:
B087468 {1995) (L.A.S.C. Case No. BA0O85281.) In
this case, the defendant was charged with murder
in an information filed in March 1994. In July
1994 The People amended the information after the
preliminary hearing, to allege four prior
convictions one of which was for second degree
murder. A prior murder conviction constituted a
“special circumstance.” This meant the defendant
now confronted the death penalty or life in prison
without parole.

Inasmuch as the priors had not been charged during
the course of the preliminary hearing, and since
the defendant had a right to deal with those
priors at the preliminary hearing, the People
sought to remand the case to the Magistrate
without setting aside the information pursuant to
the provisions of California Penal Code Section
995a, subd. (b)(1). Under that section a minor
error which is easily correctable is subject to a
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limited hearing without the need to set aside the
éxisting information.

- An alternative available to the Peopie would have

been to dismiss the action and refile anew
alleging the special circumstance. In such a
case, there would be a new preliminary hearing
which would have included a probable cause showing
with respect to the alleged priors. The People -~
declined to take that avenue.

Inasmuch as the People were relying on section
995(a}, the Defendant on August 12, 1994 filed
opposition to the remand and a motion to set aside
the special circumstance allegation. ~

I concluded that, while the error, i.e., the
failure to allege the specific circumstance, was
readily correctable, the fact that the case was
now a capital case with the possible imposition of
the death penalty meant that the proposed change
was not “minor” for purposes of implementing the
streamlined procedure under section 995(a).

The Court of Appeal concluded that the term
“minor” had an evidentiary meaning, i.e., whether
the change was relatively unimportant balanced
against the evidence required to hold the accused
to answer. (There were two other issues which
were raised by the parties for the first time on
appeal. As to those claims, the Court denied the
petition.)

Interestingly, the California Supreme Court denied
Mr. Sholes’ petition for review, but the Court
directed that the Court of Appeal’s decision not
be published in the official reports. (A copy of
the Court of Appeals decision is provided as ’
Exhibit 14.)

Artner v. Parker, Milliken, Clark, O’Hara &

Samuelian, Court of Appeal Case No. B104147.
(L.A.S.C. Case No. BC082635.)

In this case, the plaintiff sued the defendant law
firm for legal malpractice arising out of the
defendants’ representation of the plaintiffs in an

" action relating to alleged construction defects in
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their home. On appeal, the plaintiff/appellant
contended that it was error to allow the
introduction of evidence relating to a method of
repair considerably less expensive than that
sought by plaintiffs because insufficient
disclosure of that alternpative repair method had
been made during discovery. ‘

Though I concluded the issue was not free from
doubt, I determined that the conduct of the
parties during the course of discovery, and
especially the delay by the plaintiffs’ experts in
formuilating and disclosing their theories of what
had occurred and what the costs would be, made it
appropriate for the defendants to introduce their
evidence. I also concluded that the parties did
have notice prior to trial of the defendants’
theory of damages inasmuch as motions in limine
had been made by the plaintiff to exclude them. I
also concluded that the discovery conducted by the
plaintiff had not specifically sought the type of
information relating to the repairs testified to
at trial. The appellate proceedings also involved
a cross-appeal by the defendants from my denial of
its wmotions for non-suit and for judgment
notwithstanding the verdict.

As to the evidentiary issue, the Court of Appeal
reversed my determination. In doing so it noted
the lack of sufficient record citations given by
appellants in their opening brief as required by
the California Rules of Court. On the issue of
disclosure; the Court of Appeal determined that
the breadth of discovery was sufficient to embrace
the theory of damages asserted by the defendants
at trial, and consequently reversed with
directions. The Court of Appeal affirmed my
denial of the post-trial motions. (A copy of the
Court of Appeals Opinion is provided as Exhibit
15.)

There are no such cases.
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Public Office: State (chronologically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positions were elected or
appointed. State (chronologically) any unsuccessful
candidacies for elective public office. i

Other than wmy judicial office, I have held no public

~offices.

Legal Career:

a. Describe chrdnologically your law practice and
experience after graduation from law school
including:

After graduation from law school in 1974, I began
work as an associate in the Los Angeles office of
the law firm of O'Melveny & Myers where I stayed
until 1976. During my first year of practice, the
firm required that new associates rotate through
up to four departwments. I rotated through
litigation, labor, corporate and entertainment.
‘During the second year, I settled in as a
litigation associate with a focus on commercial
litigation.

In 1976 I joined the law firm of Ervin, Cohen &
Jessup where I remained until 1986. I started as
an associate and in 1980, was made a partner in
the firm. I was in the litigation department
which focused principally upon unfair competition
and unfair business practice claims. The firm

. represented both plaintiffs and defendants.

In 1986 I was hired as a partner in the law firm
of Horvitz & Levy where I remained until I was
appointed the bench in 1994. Horvitz & Levy, a
law firm which practices exclusively in the
appellate arena. Thus, between 1986 and 1994, my
‘practice was devoted exclusively to appellate and
appellate related matters.

In 1994 I was appointed to the Los Angeles
Superior Court where I remained until the year
2000. Becoming a judge was a goal to which I had
aspired since I was a child. Unfortunately, in
1994, my mother began developing the symptoms of
Parkinson’s Disease. Those symptoms progressed
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until, by 1998, she required 24 - hour care. By the
year 2000, it was clear to me that the cost of
that care combined with the expenses generated by
the education of two young children would deplete
our financial reésources. As a result, I retired
from the Superior Court bench.

Between my retirement from the Bench in 2000 and
the present, I have practiced principally in the
area of alternative dispute resolution, acting as
a mediator, arbitrator, referee, and special
master. I began working with a dispute resolution
provider organization, Alternative Resolution
Centers when I retired from the bench. ILast
Naovember, I -was solicited by and began also
working with Action Dispute Resgolution Services.

Since my retirement from the bench, I have been
practicing law as well. I am Of Counsel to the
Appellate Group of Reed Smith LLP. In that
capacity, I have practiced exclusively in the area
of appellate and appellate related matters.

At the beginning. of 2003, my mother was diagnosed
as having advanced lung cancer. As a result of
the Parkinson’s Disease, none of the treatment
modalities for cancer could be implemented. She
passed away at the end of March 2003. As a result
of her passing, my financial situation changed
significantly inasmuch as I had anticipated
providing for her care for the next decade. As a
result of that unexpected change in circumstances,
I decided to again seek a judicial position.

1. whether you served as clerk to a judge,
and if so, the name of the judge, the
court, and the dates of the period you
were a clerk; '

I have not clerked for a judge.

2. whether you practiced alone, and if so,
the addresses and dates;

I have not practiced alone.
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3. the dates, names and addresses of law
firms or offices, companies or
governmental agencies with which you
have been connected, and the nature of
your connection with each;

(a)

08/00 to Pres. Reed Smith LLP )

355 8. Grand Avenue, Suite 2900
Of Counsel Los Angeles, California 90071-1514
08/00 to Pres. - Alternative Regolution Centers

. 11601 Wilshire Boulevard, Suite 1950
Arbitration/Mediation | Los Angeles, California 90025
Neutral Tel.: (310) 312-6002

11/03 to Pres. Action Dispute Resolution Services
1300 Avenue of the Stars, Suite 250
Arbitration/Mediation | Los Angeles, California 90067

Neutral

1994 to 07/00 Los Angeles Superior Court

111 North Hill Street
Judge Los Angeles, California 90012
03/86 to 02/94 Horvitz & Levy

15760 Ventura Boulevard,. 18th Floor
Partner Encino, California 91436
09/76 to 02/86‘ Ervin, Cohen & Jessup

9401 Wilshire Boulevard, Nlnth Floor
Partner Beverly Hills, California 90212
09/74 to 08/76 O'Melveny & Myers LLP

400 South Hope Street
Associate Los Angeles, California 90071

b. 1. What has been the general character of your

law practice, dividing it into periods with
dates if its character has changed over the
years?
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Describe your typical former clients, and
mention the areas, if any, in which you have
specialized.

Between 1874 and 1986, I practiced in the
area of commercial/business litigation. From
1976 to 1986 the focus of that litigation was
in the area of unfair competition and unfair
business practices. Typical clients during
that period were medium to large businesses,
and, as indicated, we represented those

. businesses both as plaintiffs and defendants.

From 1986 to 1994, my practice was
exclusively focused on civil appellate
proceedings. Again, wmy representation -
included insurance carriers, and medium to

large businesses.. My clients were both
‘appellants and respondents depending on the

appeal

In 1995, I sat in the Court of Appeal by
agsignment.

From 1994 to 2000, I was a bench officer in
the Los Angeles County Superior Court. My
assignments included a criminal trial court,
a long cause court, an independent
calendaring court, and the appellate division
of the Superior Court. During 1999 and 2000,
I was appointed by the Chief Justice of
California as the Presiding Judge of the
appellate division. '

From 2000 to the present, I have focused.
principally on alternative dispute resolution
proceedings and the practice of civil
appellate law.

f 1
pid you appear in court frequently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance, giving
dates.

Between 1974 and 1986 I appeared frequently
in the trial courts. Cases involving unfair
competition and unfair business practices
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often involve significant court appearances
at the outset because provisional relief is
often at issue. I would estimate that 75% of
those appearances were in the California
State courts and approximately 25% in the
Federal courts.

Between 1986 and 1994, my court appearances
were principally at the appellate level.
Approximately 75% of those appearances were
in the California Court of Appeal and
approximately 25% in the United States Court
of Appeals, Ninth Circuit.

Obviously, between 1994 and 2000, I was, as a
judge in court every day. I have presided
over: hundreds of criminal and civil trials
and reviewed hundreds of records of trials as
an appellate judge.

Since my retirement from the bench in 2000,
my court appearances have been strictly -in
the Court of Appeal. However, most of my
work has been outside of the courts through
various dispute resolution proceedings.

With respect to trials, virtually all of the
cases in which I was involved as a commercial
litigator were either settled, or, since I
was a relatively new lawyer, tried by more
senior counsel in my firm. However, as
indicated, as a judge I have presided. over
hundreds of criminal and civil trials,
including very complex civil cases.
Moreover, as an appellate judge and .
practitioner, I have reviewed hundreds more
trials and assessed their propriety.
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What percemtage of these appearances was in:
(a) federal courts;
(b) state courts of record;

{¢) other courts.

. From 1974 to 1986, 75% of my appearances were

in state courts and 25% in Federal Courts.

From 1986 to 19%4, 75% of my appearances were
in the State Supreme Court and Court of
Appeal, and 25% of my appearances were in the
United States Court of Appeals, Ninth
Circuit. ’

From 1994 to 2000, all of my time was spent
on the Los Angeles Superior Court bench.

From 2000 to the present, 65% of my
professional time has been devoted to
alternative dispute resolution. The balance
of my time has been devoted to appellate
advocacy. Of that time, 75% has been in the
California Court of Appeal, and 25% in the
United States Court of Appeals, Ninth
Circuit. '

What percentage of yoﬁr litigation was:

(a) civil;

(b) criminal.
As an advocate, all of my litigation was
civil. As a trial an appellate bench
officer, I presided over or reviewed hundreds

of criminal and civil trials and proceedings.

State the number of cases in courts of record
you tried to verdict or judgment (rather than
settled), indicating whether you were sole

counsel, chief counsel, or associate counsel.
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5. What percentage of these trials was:
(a) jury;
(b) non-jury.

During the time I handled commercial
litigation from my graduation from law school
in 1974 until 1986, I did not try any cases
to verdict for two reasons. First, during
that period, almost all of the cases were
gettled prior to trial, and, second, with
respect to the few that did not settle, I was
the junior lawyer in the firm on the file,
and, .therefore, did not try the cases.

Beginning in 1986, my practice was devoted
exclusively to appellate matters. I have
handled many appeals through to ultimate
determination.

Litigation: Describe the ten most significant litigated
matters which you personally handled. @Give the citatioms,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Alsoc state as to esach case:

(a) the date of representatioh;

(b) the name of the court and the name of the judge or
judges before whom the case was litigated; and
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{c) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

1. Hartford Fire Insurance Company, Plaintiff
and Respondent v. Irene Macri, Defendant and
Appellant; California Supreme Court, 4
Cal.4th 318 (1992) .

Court:

Judges: Chief Justice Lucas, Justices Mosk,
Kennard, Arabian, Baxter and George.

Other Counsel:

a. John A Luetto, Esqg.
Helen M. Luetto, Esqg. . .
615 Civic Center Drive, Suite 300
Santa Ana, California 92701
Tel. : {714)558-9000
Fax: (714)558-0152

b. James T. Linford, Esgqg.
Post Office Box 210598
San Francisco, California 94121

Tel.: (415)831-8761
Fax: (415)831-8762
c. Jean M. Lawler, Esqg.

Bryan M. Weiss, Esqg.
Murchison & Cumming
801 S. Grand Avenue, 2th Floor
Los Angeles, California 90017
Tel.: (213)623-7400

Discussion:

I was retained to file an Amicus Curiae
brief in the California Supreme Court on
behalf of the insurance carrier in this case,
which involved a determination of a novel

~question relating to uninsured motorist laws
in California. The question was whether
Insurance Code Section 11580.2 requiring an
insured to obtain the written consent of the
insurer before the insured made any
settlement against an uninsured motorist also
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applied in an underinsured motorist
situation. The Supreme Court held against the
carrier. However, in a concurring opinion,
Justice Penelli noted that unfair results
occurred by treating the uninsured and
underinsured situations differently. In his
opinion, Justice Penelli adopted almost
verbatim the arguments I had asserted and
even relied upon an example I had urged at
oral argument.

Ralph 8. Slottow, et al., Plaintiffs,
Counter-defendants and Appellees v. American
Casualty Company of Reading Pennsylvania, et
al., Defendants, Counter-claimants, and
Appellants; United States Court of Appeals
for the Ninth Circuit, 1 F3rd 912 (1953)

Court:
Judges: Kozinski, Browning and Hug
Other Counsel:

a. Christina J. Imre, Esqg.
Sedgwick, Detert, Moran & Arnold
801 S. Figueroa St. 18th F1.
Los Angeles, Calif.
Tel.: {(213) 615-8049

b. Hon. Dennis M. Perluss
Presiding Justice .
California Court of Appeal
Second District, Div. 7
300 South Spring Street
Los Angeles, California 90013
Tel.: (213) 830-7000
(Justice Perluss was opposing
counsel at the time of the appeal.)

Discussion:

This case arose out of a dispute over
coverage under a directors and officers
policy. The principal issue raised was the
availability of punitive damages when a
carrier contests coverage under a policy
insuring a large financial institution.
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There were additional issues relating to
attorneys fees for a prevailing party and to
allocation of settlement responsibility for
purposes of maximizing liability on the D&O
carrier. This, in turn, raised issues
concerning the propriety of a finding of good
faith settlement between a, defalcating bank
director and the insured bank.

Thé Ninth Circuit held in our favor for the
carrier and reversed the findings of bad
faith and punitive damages, reversed the
award of attorney's fees to the insured bank
and concluded the settlement was not in good
faith.

Virginia E. Hyland, Plaintiff and Appellant
v. Hughes Aircraft Company, et al., ’
Defendants and Respondents

California Supreme Court Case No. S078408,

Court of Appeal, Second Appellate District;
Division Seven Case No. B120575 (2002)

The Court:

Justices Lillie (now deceased),Johnson and
Woods

Other Counsel:

a. Alfredo X. Jarrin, Esqg.
Hughes Electronics Corp. .
200 N. Sepulveda Boulevard
El Segundo, California 90247
Tel.: {310) 364-6000

b. Rick Richmond, Esg.
Kirkland & Ellis
777 South Figueroa Street

Suite 3700
Los Angeles, California 90017
Tel.: {213) 680-8400
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c. Rafael Chodos, Esqg.
Law Offices of Rafael Chodos
21800 Oxnard Street, Suite #8490
Woodland Hills, CA 91367
Tel.: (818)716-3084

Discussion:

In this case, I was retained to file a
petition for rehearing in the Court of Appeal
and petition for review in the California
Supreme Court on behalf of Hughes Aircraft
Company. The case involved a claim that
Hughes had failed to pay the plaintiff's
deceased father amounts due under a contract
he allegedly had with Hughes Aircraft.

Hughes had raised a statute of limitations
defense, and contended that a significant
delay in bringing the action after the
decedent's passing violated the six month
statute of limitations under the Probate
Code. The trial court bifurcated the statute
of limitations issued for initial trial and,
after that trial, held that the action was
barred by the statute of limitations.

The Court of Appeal reversed and held that
due to belated discovery of the cause of
action, the statute of limitations did not
bar the action. However, the Court of Appeal
also went on to conclude, sua sponte, that
any additional evidence in the trial on the
merits would be cumulative and, therefore,
not only reversed the statute of limitations
determination but remanded the case to enter
judgment for plaintiff on the merits.

Hughes, which had not had an opportunity to
try the case, retained me to seek rehearing
in the Court of Appeal which was denied. We
then filed for review in the California
Supreme  Court which denied review.
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Paramount Developers & Contractors Inc., etc.
Appellant and Cross-Respondent, vs. M.B.
Administrative Services and Manufacturers
Bank, Respondents and Cross-Appellant
California Court of Appeal

Second Appellate District, Div. 2

Case No. B155076 :

The Court:
Justices: Nott, Boren and Ashmann-Gerst
Other Counsel:

a. Philip W. Bartenetti, BEsqg.
Clark & Trevithick
800 Wilshire Boulevard, 12th Floor
Los Angeleg, California 90017-2604
Tel. : (310) 473-7000
Fax: (310) 473-1730

b. Robin Meadow, Esqg.. :
Greines, Martin, - Stein & Richland LLP
5700 Wilshire Boulevard, Suite 375
Los Angeles, California 90036
Tel.: (310) 859-7811

Discussion:

I was retained by the Respondents/Cross-
appellant, M.B. Administrative Services and
Manufacturers Bank to handle an appeal. The
igsues involved complex questions relating to
remedies for an anticipatory repudiation of a
commercial lease.

My. clients were the lessees of space under a
lease created twenty years ago. The space
was built out as a bank branch. In the late
1990's, bank regulators determined that many
banks had spread themselves too thin and
ordered branches be closed. As a result, my
clients closed the branch.and sought to
negotiate a “buy out” of the remaining term
or find a sublesee pursuant to lease
provisions authorizing a sublease.
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The landlord peremptorily rejected a proposed
lessee in 1998, and the Bank treated that act
as an anticipatory repudiation of the
landlord’s duty under the lease. As a
result, the Bank deducted the rent the
sublegsee would have paid from and after
January 1999 from the monthly lease payments.

The trial judge concluded the Bank acted
properly and that it was entitled to
attorney’s fees. I briefed and argued the
case, and, in an opinion filed on February 5,
2004, the Court of Appeal affirmed the
judgment in favor of my clients.

Sargon Enterprises, Inc., Plaintiff-Appellant
and Petitioner, vs. Terry Donovan, et al.,
Defendants and Respondents

California Court of Appeal

Second Appellate District; Divigion One

Case Nos. B156587, B15%736 and B157167

The Court:

Justices: Ortega, Vogel and Mallano
Other Counsel:

Jay S. Bloom, Esq.

16133 Ventura Boulevard, Suite 700
Encino, California 91436

Tel.: (818) 995-9111
Pax: -~ (818) 995-9177
Discussion:

This case arose out of a clinical trial
conducted by the University of Southern
California Dental School relating to an’
allegedly novel implant created by Sargon
Enterprises. Sargon, unhappy with how the
clinical trials were being conducted and the
result thereof, has filed a series of
lawsuits seeking to collect millions of
dollars in alleged damages.
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In this case, I represented the University of
Southern California and several doctors
concerning claims for breach of contract,
intentional interference with perspective
advantage, trade disparagement and unfair
trade practices. I represented the
defendants on appeal. The defendants had
prevailed on various motions for summary
judgments and summary adjudication. Sargon
appealed, and the Court of Appeal affirmed
the trial court’s ruling. .

Kenneth Schapiro, Plaintiff, Respondent,
Cross-Appellant, Appellant, and Cross-
Respondent, vs. Morgan Creek Productions,
Inc., et al.,

California Court of Appeal

Second Appellate District; Division Two
Case No. B164011

The Court:

Justices: The Honorable David Minning
(Superior Court Judge), the matter is still
in the briefing process on appeal.

Other counsel:

a. Mr. Howard Kaplan
Morgan Creek Productions
4000 Warner Boulevard
Building 76
Burbank, California 91522
Tel.: - (818)954-2011

b. Bert H. Deixler, Esq.
Jennifer M. Wade, Esq.
Proskauer Rose LLP
2049 Century Park East, Suite 3200
Los Angeles, California 90067
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Discussion:

This case involves a claim by a former vice
president of Morgan Creek Productions that
when he left the company, his termination -
bonus of $500,000 was not paid and that he
was defrauded by Morgan Creek and Morgan
Creek representatives. At trial, the jury
awarded plaintiff the $500,000 termination
bonug amount and also a $500,000 amount
relating to fraud. The fraud award carried
with it punitive damages in an amount of
approximately $400,000.

I was retained at the trial level to handle -
the post-trial motions and appeal on behalf
of Morgan Creek. The trial court granted my
motion for judgment notwithstanding the
verdict based upon a finding that the fraud
and contract awards were duplicative, that
the evidence at trial did not support a fraud
verdict and that therefore the punitive
damage award could not be assessed.

The matter is currently on appeal, and the
briefing should be completed within the next
two months.

Nancey Silvers, Plaintiff and Appellee, vs.
Sony Pictures Entertainment Inc., Defendant
and Appellant, ‘330 F.3d 1204 (2003),

United States Court of Appeals for the Ninth
Circuit; Case No. 01-56068

Judges: Hug, Brunetti and. O’Scannlain
Other counsel:

a. David DedJute, Esg.
Senior Counsel
Sony Pictures Entertainment Inc.
10202 W. Washington Blvd.
Culver City, CA 90232
Tel.: (310)280-8079
Fax: {310)280-1557
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b. Steven Glaser, Esq.
Gelfand Rappaport & Glaser, LLP
11111 Santa Monica Boulevard, Suite 1000
Los Angeles, California 90067

Tel.: (310) 477-7446
Fax: (310) 473-0906
Discussion;

This case presents a novel issue relating to
the standing requirements to bring an action
for copyright infringement. The plaintiff in
the case is the author of a made for
television movie. However, she authored the
movie as a “work for hire” which meant that
her employer owned the copyright. Our
client, Sony Pictures Entertainment, released
a film which the. plaintiff contended violated
the copyright in the film she wrote.

Plaintiff’s employer refused to bring the
infringement action, but, instead, assigned
to plaintiff the cause of action without an
assignment of any interest in the copyright
itself.

A motion to dismiss for lack of standing was
filed in the trial court. The motion was
premised upon the fact that the plaintiff had
no interest in the copyright, which is
generally a prerequisite to an infringement
action. The motion was denied, but the trial
court certified the issue for interlocutory
appeal and the Ninth Circuit accepted the
appeal. ' -

I briefed and argued the issue in the Ninth
Circuit. The appellate court affirmed the
determination of the trial court. We have
filed a petition for rehearing éen banc which
is still pending.
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" Cedars-Sinai v. Superior Court {Henderson),

Case No. B036208, Califormia Court of Appeal,
Second Appellate District, Division 5
Published opinion at 206 Cal.App.3d 414
(1988).

Court:
Justices: Ashby, Boren and Kennard.
Other Counsel:

a. Linda Miller Savitt, Esq.
Ballard, Rosenberg, Golper & Savitt LLP
10 Universal City Plaza 16th Floor
Universal City, California 91608-1087
Tel.: (818) 508-3700

b. Jean Corey Ballantine, Esqg.
12228 Venice Boulevard, Suite 152
Los Angeles, California 90066

Tel.: (310) 398-5462
Fax: (310) 398-1856
Discussion:

This case involved our filing a writ petition
challenging the trial court's failure to
grant summary judgment in favor of our client
in a malicious prosecution action.

The Court of Appeal granted a peremptory writ
in the first instance in a published opinion
clarifying the concept of initiation of an
action for purposes of a malicious
prosecution.
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Binder v. Superior Court (Neufeld), Case No.
F007643. Published opinion at 186 Cal.App.3d
893 (1987).

Court: ‘
Fifth Appellate District

Justices: Hamlin, Best and Ivey
Other Counsel: »

a. John A. Jurich, Esq.
Patterson, Ritner, Lockwood, Zanghi
and Gartner
5000 California Avenue, Suite 202
Bakersfield, California 93305-0651
Tel.: {(BO5} 327-4387
Fax: (805) 327-9041

b. Jon C. Hall, Esqg. .
Klein, Wegis & Dugan (now known as,
Klein, Wegis, Denatale, Hall, Goldner

& Muir)

4550 California Avenue
2nd Floor (Box 1172)
Bakersfield, California 9338%-1172
Tel.: (805) 395-1000

‘Discussion: In this case, we represented the

defendant in a medical malpractice action.
The case went to the Court of Appeal on our
petition for a writ of mandate to overturn a
trial court order compelling discovery of
photographs maintained by the defendant
doctor of each of his patient's skin

~disorders. The Court of Appeal agreed with

our contention that the discovery order
compelling production of pictures of numerous
patients was not relevant to the subject
matter of the action and was an. invasion of
the nonparty patientsl rights of privacy and
issued the writ.

32



10.

149
Boeckmann Charitable Foundation v. United
Cable TV, Case No. 8037652.

Court: :
Second Appellate District, Division Five

Justices: Lucas, Boren and Ashby
Other Counsel:
a. Gary L. Barr, Esq.

Alpert & Barr :

6345 Balboa Bouleéevard, Suite 300
Encino, California 91316-1560

Tel.: {818} 881-5000
Fax: (818) 881—1150
b. Alan J. Skobin, General Coﬁnsel

Galpin Motors, Inc.

15505 Roscoe Boulevard
Sepulveda, California 91343
Tel.: (818) 787-3800

.~ ¢.  Peter Ostroff, Esq.

Sidley -& Austin .

555 W. 5th Street, 40th Floor

Los Angeles, California 90013-1010
Tel.: (213) 896-6612

Discussion:

We represented the plaintiff seeking contract
and fraud damages arising out of an agreement
requiring the defendant to make donations to
a charity in return for the plaintiff's
efforts to obtain a cable franchise for the
defendant. The defendant obtained a summary
adjudication that the contract claim could
not stand because the plaintiff had not
registered as a lobbyist pursuant to
provisions of the Los Angeles Municipal Code.
We filed a petition for writ of mandate from
that ruling contending that there were
eguitable defense to the claim that the
plaintiff had violated the Municipal Code.
The Court of Appeal issued a peremptory writ
of mandate in the first instance in which it
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agreed with our position and reversed the
summary adjudication.

Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not involve litigation. Describe the nature of
your participation in this question, please omit any
information protected by the attorney-client privilege
{unless the privilege has been waived.)

1. Ashland v. Grant, Genovese & Baratta, et al.

a. Ralph F. Hirschmann, Esq.
Bernard C. Barmann, Jr., Esq.
Eric L. Compere, Esq.
Law Offices of Ralph F. leschmann
707 Wilshire Boulevard, Suite 4910
Los Angeles, California 90017
Tel.: (213) 891-1700
Fax: (213) 891-1556

b. Gregory H. Halliday, Esq.
Charles N. Hargraves, Esg.
Guy J. Gorlick, Esg.
Sedgwick, Detert, Moran & Arnold LLP
3 park Plaza, 17" Floor
Irvine, California $2614-8540

Tel.: (949) 852-8200
Fax: (949) 852-8282
c. David C. Grant, Esg.

Grant, Genovese & Baratta, LLP.
2030 Main Street

Suite 1600 .
Irvine, California 92614

Discusgion:

This is an arbitration in which I am one of
the panel of three arbitrators. The case
involves massive claims of legal malpractice
relating to alleged securities issues in the
.ouster of the plaintiff from control of a
company .
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Bronwood LLC v. Tahoe Reno Utility Services,

Co.,

a.

et al.

Kris P. Thowpson, BEsqg.
Thompson & Alessio

2550 Fifth Avenue, Suite 518
San Diego, California 92103
Tel.: (619) 233-9100

Fax: {619) 233-9400

Pierce H. O'Donnell, Esqg.

O’ Donnell & Shaeffer

550 8. Hope Street, Suite 2000

Los Angeles, California 90071-2627
Tel.: (213)532-2000

Fax: (213)532-2020

-Discussion:

This was a mediation I conducted involving
complex issues relating to the provision of

" power a real estate development.

Dent Wizard International Corp. v. Dent-
Ology, et al.

a.

Elissa D. Miller, Esqg.

Sulmeyer, Kupetz, Baumann & Rothman
300 South Grand Avenue, 1l4th Floor
Los Angeles, California 90071

Tel.: (213) 626-2311

Fax: (213) 629-4520

Ira Gutt, Esqg. _

Behar, Gutt & Glazer, P.A.

2999 North East 191st Street, Suite 500
Miami, Florida 33180

Tel. : {305) 931-3771

Fax: (305) 931-3774

John H. L’Estrange, Jr., Esqg.
Joseph T. Ergastolo, Esq.
Wright & L'Estrange

701 B Street, Suite 1550

San Diego, California 92101
Tel.: {619) 231-4844

Fax: {(619) 231-6710
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d. Janet Sobel, Esqg.
Post Office Box 261114
San Diego, California - 92196
Tel.: (858) 578-5577
- "Fax: (858) 578-0764

Discussion:

This is a case in which I am currently a discovery

referee.

The case has involves significant claims

of unfair competition trade secret in the
automotive repair industry.

4. In re the Matter of the Mark Hughes Family
Trust

a.

Dan M.  Forman, Esq.

-Manatt, Phelps & Phillips, LLP

11355 West Olympic Boulevard
Los Angeles, CA 90064
Tel.: (310) 312-4000
Fax: (310) -312-3789

Don Mike Anthony, Esqg.

Hahn & Hahn |

301 E. Colorado Boulevard, 9th Floor
Pasadena, CA 91101-1877

Tel.: (626) 796-9123

Fax: (626) 449-7357

Conrad Lee Klein, Esqg.

10100 Santa Monica Boulevard
Suite 800

Los Angeles, CA 90067

Tel.: (310) 203-2387

Fax: (310) 557-3939

Adam F. Streisand, Esq.

Loeb & Loeb, LLP

10100 Santa Monica Boulevard, Suite 2200
Los Angeles, CA 90067

Tel.: (310) 282-2000

Fax: {310) 282-2200
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e. Lynard C. Hinojosa, Esqg.
Hinojosa, Khougaz & Wallet
. 2215 Colby Avenue
Los Angeles, CA 90064-1504
Tel.: (310) 473-~7000
Pax: (310) 473-1730

£. Marcus A. Torrano, Esqg.
Morrison & Foerster LLP
555 W. 5th St, Suite 3500
Los Angeles, CA 90013-1024
Tel.: (213) 892-5200
“Fax (213) 892-5454

Discussion:

This was a significarit case arising out of
the death of Mark Hughes who founded the
Herbalife Cowmpany. There were numerous
litigation matters arising out of that death;
this one involved a claim by Mr. Hughes’
former wife and mother of his son relating to
alleged corporate defalcations and
mismanagement of the family trust.

Dr. Warren Grundfest v. Cedars Sinai Medical
Center )

a. Richard A. Love, Esg.
Law Offices of Richard A. Love
11601 Wilshire Boulevard, Suite 2000
Los Angeles, California 90025-1756
Tel.: (310)477-2070
Fax: (310)477-3922

‘b, Scott L. Gilmore, Esqg.
~Raymond W. Thomas, Esq.
Suzanne J. Holland, Esqg.
Hill, PFarrer & Burrill LLP
One California Plaza, 37th Floor
300 South Grand Avenue
Los Angeles, California 90071-3147"
Tel.: (213)620-0460
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Discussion:

I was a mediator in this case involving claims by
the plaintiff that he had been wrongfully
terminated.

6. Homestore v. About,com

a. Edward Gartenberg, Esq.
Thelen Reid & Priest )
333 S. Grand Avenue, Suite 3400
Los Angeles, California 90071
Tel.: (213) 621-9800
Fax: (213) 623-4742

" b. Eve Triffo, Esqg.
Hennelly & Grossfeld LLP
17383 Sunset Boulevard, Suite 420
Pacific Palisades, California 90272
Tel.: (310) 573-7800
Fax:. (310) 573-7806

Discussion:

This was an action which I mediated involving
breach of contract claims concerning a contract
whereby the plaintiff alleged it was to have a
certain level of advertising on the internet.

7. Walter Neubauer v. Andrew Goldfarb, et al.

a. . Dale F. Kinsella, Esqg.
Michael J. Kump, Esg.
Matthew N. Falley, Esqg.
- Greenberg Glusker Fields Claman
Machtinger & Kinsella LLP
1900 Avenue of the Stars, 21% Floor
Los Angeles, California 90067-4590
Tel.: {310) 553-3610
Fax: (310) 553-0687

b. Phillip L. Bosl, Esq.
William E. Thomson
- Gibson, Dunn & Crutcher LLP
333 South Grand Avenue
Los Angeles, California 90071
Tel.: (213) 229-7000
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Disgcussion:

This is a case in which I acted as a mediator
involving sophisticated securities and
contract issues. In essence, the plaintiff
contended that he was induced by fraud to
convey shares in a corporation, in which he
was a minority shareholder, for a small
fraction of what the remaining shareholders
received for their shares. The case involves
issues relating to the viability of certain
option agreements, duties of shareholders
under Delaware law, issues of reliance, and
igsues relating to the measure of damages.

Tristar Risk Management v. Meridian Insurance

" Company, LTD

a. Richard §. Conn, Esq.
Musick, Peeler & Garrett LLP
One Wilshire Boulevard, Suite 2000
Los Angeles, California 90017-3383
Tel.: (213) 629-7600
Fax: (213) 624-1376

b. Michael Blumenfeld, Esqg.
Todd M. Lander, Esqg.
Freeman, Freeman & Smiley, LLP
3415 Sepulveda Boulevard, Suite 1200
Los Angeles, California 90034-6060

.Tel.: {310) 255-6100
Fax: (310) 391-4042
c.' Scott Lichtig, Esq.

David B. Shapiro, Esq.

Adam L. Marcotte, Esqg.

Lewis, Brisbois, Bisgaard & Smith LLP
221 North Figueroca Street, Suite 1200
Los Angeles, California’ 90012

Tel, : {213) 250-1800
Pax: (213) 250-7900
Discussion:

This is an action I mediated which contained
highly complex claims relating to the
handling of workers’ compensation insurance
provided by the employer via the mechanism of
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offshore entities. There were numerous
contracts and coverage disputes alleged in
the mediation.

Union Pacific Railroad Company v. Los Angeles
County Metropolitan Transportation Authority,
et al.

a. Rickey Ivie, Esqg. ¢
: BEulanda L. Matthews, Esqg.
James A. Busalacchi, Jr., Esqg.
Ivie, McNeill & Wyatt
201 N. Figueroa Street, 11*® Floor
Los Angeles, California 90012
Tel.: (213) 482-8890

b. William H. Pohle, Jr., Esq.
Union Pacific Railroad Company
Law Department
10031 Foothills Boulevard, Suite 200
Roseville, California 95747-7101

Tel.: (916) 789-6400
Fax: (916) 789-6227
C. Hon. Robert L. Roberson, Jr.

Judge of the Superibr Court, Ret.
495 West Loma Alta Drive
Altadena, California 91001

Tel.: (626) 398-9489

Fax: (626) 794-8742

d. John Corrigan, Esg.
538 Torwood Court .
Los Altos, California 94022

Tel.: (650) 948-2676
Fax: {650) 948-2676
Discusgion:

In this case, I was the neutral arbitrator on
a three arbitrator panel. The case involved
complex claims of indemnity between the Union
" Pacific Railroad Company and Los Angeles
County Metropolitan Transit Authority arising
out of the death of a pedestrian on the Union
Pacific tracks.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits whic¢h you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
or business interest.

Commencing in 2013, I will be eligible to begin receiving my
retirement benefits relating to my service as a Los Angeles

—Superior Court Judge. I believe, as of now, the amount I

will receive will be approximately 13% of whatever a Los
Angeles Superior Court Judge is earning at that time.

I have no other arrangement for any deferred or future
income, stock, options, uncompleted contracts or other
future benefits.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

I do not now anticipate any particular areas which will
create the threat of any conflicts of interest during my

~initial service. I will comply fully with the Code of

Judicial Conduct.

I will, of course, be carefully reviewing my investments and.
financial portfolio to ensure that I avoid any potential
conflicts with respect to parties appearing before me. I
will also maintain a list of all clients and a list of all
parties and attorneys who have appeared before me in
alternate dispute resolution capacities in order to permit
me to take appropriate steps to recuse or disclose any such
relationships should they be pertinent to any matter coming
before me.
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Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

I have always enjoyed teaching, and I anticipate that I
might seek to lecture or teach at the law school level at
some point in the future. I have no specific plans at this
Jjuncture. .

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,

interest, gifte, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the

--Ethics in Government Act of 1978, may be substituted here.)

I am providing herewith a copy of the financial disclosure
report as Exhibit 16.

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

The schedule has been completed.

Have you ever held a position or played a role.in a

- political campaign? If so, please identify the particulars

of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

I have never held.suéh a position or role in a political
campaign.
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current f£inancial net worth statement
which itemizes in detail all assets {(including bank accounts, real

estate, securities,

trusts,

investments,

and other £inancial

holdings) all liabilities (including debts, mortgages, loans, and

other financial obligations) of yourself, your spouse,

immediate members of your household.

and other

ASSETS LIABILITIES
Cash on hand and in banks $218,589.73 | Notes payable to banks-secured none
U.S. Govermment securities-add Notes payable to banks- :
schedule §97,262.70 | psecured $50,000.00
Listed securities-add schedule $114,162.88 { Notes payable to relatives none
Unlisted securities—add Notes payable to others
none nane
schedule
Accounts and notes raceivable: nona Accounts and bills due none
Due- from relatives and friends none Unpaid income tax none
Due from others none Other unpaid income and nons
interest
Doubtful Real estate mortgages payable-
mona add schedule $826,000.00
Real estate owned-add schedule $1,100,000.00 Chattel mortgages and other none
liens payable
Real estate mortgages Other debts-itemize:
none
receivable
Autos and other personal §43,000.00 Unsecured credit card debt $60,000.00
property
Cash value-life imsurance $19,000.00
Other assets itemize: -
Reed Smith Profit Sharing $36,557.48
CNB IRA $170,294.63
MOOLA Partnership Interest $7,330.45 .
ING IRA Account $123,211.85 Total liabilities $936,000
Household Items $256,000.00 Net Worth $1,249,409.72
Total Assets $2,185,409.72 Total liabilitiea and net worth | $2,185,409.72
CONTINGENT LIABILITIES GENERAIL INFORMATION
As endorser, comaker ox Hone Are any assets pledged? {(Add none
guarantor schedule)
On leases or contracts aone Ars you defendant in any suits no
or legal actiona?
Legal Claims none Have you ever taken bankruptcy? no
Provision for Federal Income
none

Tax

Other special debt

none
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SCHEDULES RE: FINANCIAL STATEMENT

REALs PROPERTY:

The only real property I own is our residence.

At this time, there is a first trust deed on the property
of approximately $700,000 in favor of City National Bank.
and a second trust deed of approximately $126,000 in favor

of CIT Group.

Listed Securities:

Intel Corp. $18,770.00
‘Microsoft Corp. $21,896.00
Amer. Elec. Power CO. $10,068.30
BF Goodrich Co. ‘ . $ 9,034.08
Dominion Resources Inc. $ 8,383.00
L.A. Cy. Public Works Bds. . $21,099.00
Ca. St. Various Purpose GO ' $24,912.50

U.S. Government Issues:

Fed. Natl MTG Assoc. $43,075.20
Fed. Home Ln. Bk. Cons. Bonds $32,137.50

Fed Home Ln. Bks. Cons. Bd. : $22,050.00

IRA Account:

The listed IRA account consists solely of long and short
‘term funds. There is no listing of individual issues.
Please see attached Ethics in Government Act financial
statement. . .
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III. GENERAL (PUBLIC)

aAn ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for
*every lawyer, regardless of professional prominence or .
professional workload, to find some time to participate in
serving the disadvantaged." Describe what you have done to
fulfill these responsibilities, listing specific instances
and the amount of time devoted to each.

‘Every year the California mock trial competition is

sponsored by the Constitutional Rights Foundation of
California and co-sponsored by the California Department of
Education, State Bar of California and the California Young
Lawyers Association. The program is a competition among
high schools in various California counties, including Los
Angeles, in which the students are given a factual pattern

~and compete in mock trial situations.

In the competition, each school has two teams (one to try
each side of the case) the students must prepare an opening
statement, direct examination, cross-examination and closing
argument. The students also act as witnesses in the case.
Moreover, each year the factual pattern includes an issue of
constitutional significance which is the subject of a
pretrial motion to admit or exclude certain evidence. The
students are expected to prepare to argue eithexr side of the
motion and to know the applicable cases (which are provided
in the case materials) and how to apply them.

For approximately 11 years, I have been one of the coaches
for James Monroe High School located in the Northridge area
of the San Fernando Valley. The school has a government
Magnet program allowing the students to study various areas
of Government, including law. The demographics of the

.student population of the school are principally Hispanic

and African American. I estimate that each year my coaching
regponsibilities occupy about 75-100 hours of pro bono time.

My work with the mock trial team at Monroe High School has
been very personally rewarding to me. I have been very
pleased to work with the new groups of students each year
and to establish contacts with the ongoing participants. As
a result of my ongoing work with the Monroe High School
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Magnet Program, I was asked to and did deliver the
commencement address at the graduation ceremonies several
years ago, and I -had the extreme pleasure of administering
the ocath to the first attorney who graduated from that
program. I think I was more excited than she when I
administered the oath to admit her to the Bar.

In addition to ‘the work with Monroe High School, I believe
that my work as Deputy General Counsel to the Rampart
Independent Review Panel also was of assistance to the
disadvantaged. The Review Panel was, in part, charged with
analyzing and assessing the relationship of the Los Angeles
Police Department with the members of minority communities
existing throughout the city. I believe that the Review
Committee generated proposals which would go a long way to

 enhancing relations between law enforcement and the minority

communities. My work on that committee was during the year
2000-2001, and probably involved 100-150 hours of pro bono
time.

The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do
you currently belong, or have you belonged, to any
organization which discriminates -- through either formal
membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership.
What you have done to try to change these policies? ’

The only organization that I have ever belonged to which
discriminated on the basis of gender was my fraternity in
college. At Stanford, I was a member of the Kappa Sigma
Fraternity, which, of course, did not admit women. I .was a
member between 1967 and 1970.

To my knowledge, no other organization of which I have been
a member has discriminated on the basis of race, sex or
religion.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
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from beginning to end (including the circumstances which led
to your nomination and interviews in which you

' participated).

I was interviewed by a bipartisan commission in California,
the Judicial Advisory Committee for the’ Central District, in
connection with my application for appointment to the
Federal Bench. I appeared before that Committee on December
18, 2003. :

My experience in the selection process was as follows:

{a) I filed my application with the Judicial Advisory
Committee on November 26, 2003. During the worning of
December 18, 2003, I was interviewed by the bipartisan
committee. N

(b) On January 22, 2003, I was interviewed by Gerald
Parsky, the California Advisor to the President, and
Eric M. George, an attorney, former counsel to the
Senate Judiciary Committee and son of the Chief Justice
of California. On December 30, 2003, I traveled to the
White House where I was interviewed by two members of
the Office of White House Counsel and an attorney from
the U.S. Department of Justice.

{(c) A few days later, I was informed that the President
would send my name to the Federal Bureau of
- Investigation for a background check upon completion of
documentg. A background check was also conducted at
the same time by the Department of Justice.

(d) On January 20, 2004, I was informed that the President
had nominated me for the District Court for the Central
District of California and had sent the nomination to
the Senate. ’

Hag anyone involved in the process of selecting you as a
4udicial nominee discussed -with you any specific case, legal
issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue, or question? If so, please explain fully.

I have had no such discussion and no one has, directly or

indirectly, asked how I would rule on any issue that migh
come before me on the District Court.
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Please discuss your views on the following criticism
involving "judicial activism."

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurped-many of
the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism” have
been said to include:

a. A tendency by the judiciary toward problem-
solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the
imposition of far-reaching orders extending to -
broad classes of individuals;

c. A tendency by the judiciary to impose broad,
affirmative duties upon governments and society;

d. A tendency by the judiciary toward loosening
jurisdictional requirements such as standing and
ripeness; and

e. A tendency by the judiciary to impose itself upon
other ingtitutions in the manner of an
administrator with continuing oversight
responsibilities.

I take to heart the goal of the framers of our
Constitution that the branches of government
should be co-equal and that each should have
certain powers that allow for a system of checks
and balances among the branches. When a branch
intrudes upon the powers reserved to the other
branches, it undermines the constitutional
framework under which this country operates.

Accordingly, the goal of District Court judge is

to fairly and even-handedly apply the law to the
parties properly before the court and resolve the
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existing disputes. That resclution must be made
based upon the law, and not upon the proclivities
of the judge applying the law.
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Senator GRAHAM. Welcome. Welcome to you all. Thank you.
Mr. GOMEZ.

STATEMENT OF CURTIS V. GOMEZ, A NOMINEE TO BE DIS-
TRICT JUDGE FOR THE DISTRICT COURT OF THE VIRGIN IS-
LANDS

Mr. GOMEZ. Good morning, and thank you, Mr. Chairman.

I also do not have an opening statement, but I would like to in-
troduce some family and friends who are here.

I would like to start with my wife, Simone Francis, who has trav-
eled from St. Thomas; her aunt, my aunt-in-law, Betty Dawson and
her husband, Eric Dawson, who live in the Virginia area; my
friends who I practiced with in the Eastern District of Virginia,
Morris Parker and Rebecca Bellows, who are still at the Eastern
District of Virginia, U.S. Attorneys Office. I see my friends from
many years ago who are also in the D.C. metro area, Maria Wal-
lace and Dean Wallace. I hope I didn’t miss anyone.

Also, Mr. Chairman, I would like to thank my Delegate, who I
understand was in the middle of conducting a health forum in the
Virgin Islands and came up just for this. I truly appreciate her
doing that. I appreciate the opportunity to be here.

[The biographical information of Mr. Gomez follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

1. Full name (include any former names used.)
Curtis Vincent Gomez

2. Address: List current place of residence and office
address (es) .

Residence: St. Thomas, VI.

Office: U.S. Attorney's Office, Ron De Lugo Federal Building and
U.S. Courthouse, 5500 Veterans Drive, St. Thomas, VI 00802.

3. Date and place of birth.

March 26, 1963, St. Croix, VI

4. Marital Status (include maiden name of wife, or husband's
name) . List spouse's occupation, employer's name and

business address(es).

Simone Francis; Lawyer: Ogletree, Deakins, Nash, Smoak & Stewart,
LLC, The Tunick Building, 1336 Beltjen Road, Suite 202, 5t.
Thomas, VI 00802.

5. Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

"Harvard University Law School; September 1986-June 1989; JD;
George Washington University; September 1983-August,1984; BA;
Dickinson College; September 1981-June 1983; Transfer/no degree.

6. Employment Record: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

Intern/Law Clerk: Landis, Cohen, Rauh & Zelenko: 4-85 to 11-85.

Personnel Management Specialist: U.S. Department of Agriculture:
11~-85 to 8-86

Summer Associate: Spiegel & McDiarmid: Summer, 1987.
Summer Associate: Patton, Boggs & Blow: Summer, 1988.

Assoclate: Patton, Boggs & Blow: 9-89 to 9-93.
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Associate: Dudley, Topper & Feuerzeig: 9-93 to 7-97.
Assistant United States Attorney: U.S. Attorneys Office, District
of the Virgin Islands:7-97 to 7-01; and 11-02 to present.

Assistant United States Attorney: U.S. Attorneys Office, Eastern
District of Virginia: 7-01 to 11-02.

7. Military Service: Have you had any military service? If
so, give particulars, including the dates, branch of
service, rank or rate, serial number and type of discharge
received.

No.
8. Honors and Awards: List any scholarships, fellowships,

honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

National Merit Scholarship; Hess Scholarship; Virgin Islands
Academic and Cultural Award Endowment Scholarship; Drug
Enforcement Administration Certificate for Outstanding
Contributions In The Field of Drug Law Enforcement; Virgin
Islands Territorial Court and Virgin Islands Bar Association
Dedicated Service Award; Several Certificates of Appreciation
from the Public High Schools and from the St. Thomas St. john
School District for volunteer efforts; Several Certificates of
Appreciation from the Licns Club for volunteer efforts.

9. Bar Associations: List all bar associations, legal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

Virginia Bar;

District of Columbia Bar;

Virgin Islands Bar: Secretary:1999-2000; President: Young Lawyers
Section: 1994-1995.

10. Qther Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.
Please list all other organizations to which you belong.

I am not a member of any organization of which I am aware that is
active in lobbying before public bodies.

I am a member of the Sydney's Fancy Homeowners' Association.

11. Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
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administrative bodies which require special admission to
practice.

Virginia State Courts (Fall, 1989); District of Columbia Courts
(Spring, 1991); Virgin Islands Territorial Court (Spring, 199%4);
Virgin Islands District Court (Spring, 1994); U.S. Digtrict Court
for the Eastern District of Virginia (Summer, 2001); U.8. Court
of Appeals for the Fourth Circuit (Spring 2002).

Dates are approximate.

12.

None.

13.

Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily
available to you, please supply them.

Health: What is the present state of your health? List the
date of your last physical examinatiomn.

My health is generally good. My last exam was in 2002.

14.

None.

15.

N/A.

16.

Judicial QOffice: State (chronologically) any judicial
cffices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

Citations: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism
of your substantive or procedural rulings; and (3) citations
for significant opinions on federal or state constitutional
igsues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed
were not officially reported, please provide copies of the
opinions. .

Public Office: State (chronologically) any public offices
you have held, other than judicial offices, including the
terme of service and whether such positions were elected or
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appointed. State (chronologically) any unsuccessful
candidacies for elective public office.

None.
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17. Legal Career:

a. Describe chronologically your law practice and
experience after graduation from law school
including:

1. whether you served as clerk to a judge,
and if so, the name of the judge, the
court,. and the dates of the period you
were a clerk;

I did not serve as a clerk.

2. whether you practiced alone, and if so,
the addresses and dates;

I never practiced alone.

3. the dates, names and addresses of law
firms or offices, companies or
governmental agencies with which you
have been connected, and the nature of
your connection with each;

From September, 1989 to September 1593. I was an associate at the
law firm of Patton, Boggs & Blow (now Patton Boggs LLP). Patton
Boggs is located at 2550 M Street, N.W., Washington, DC 20037.

From September, 1993, to July, 1997, I was an associate at the
law firm of Dudley, Topper and Feuerzeig, which is located at 1A
Frederiksberg Gade, S8t. Thomas, VI 00802,

From July, 1997 to July, 2001, I was an Assistant United States
Attorney at the United States Attorney's Office for the District
of the Virgin Islands, which is located at the Ron De Lugo
Federal Building and U.S. Courthouse, 5500 Veterans Drive, St.
Thomas, Virgin Islands 00802.

From July, 2001 to November, 2002, I was an Assistant United
States Attorney at the United States Attorney's Office for the
Eastern District of Virginia, which is located at 2100 Jamieson
Avenue, Alexandria, Virginia.

From November, 2002, to the present, I have been an Assistant
United States Attorney at the United States Attorney's Office for
the District of the Virgin Islands, which is located at the Ron
De Lugo Federal Building and U.S. Courthouse, 5500 Veterans
Drive, S8t. Thomas, Virgin Islands 00802.
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b. 1. What has been the general character of your
law practice, dividing it into periods with
dates if its character has changed over the

years?

2. Describe your typical forwmer clients, and
mention the areas, if any, in which you have
specialized.

After law school, I joined the law firm of Patton, Boggs & Blow
(now Patton Boggs LLP) in September, 1989 as an associate.
Patton Boggs is located at 2550 M Street, N.W., Washington, DC
20037. I was part of the government contracts litigation group.
We served a variety corporate clients including Bath Iron Works
and MCI.

I left that firm in September, 1993, when I joined the law firm
of Dudley, Topper and Feuerzeig, which is located at 1A
Frederiksberg Gade, St. Thomas, VI 00802. While there, I was
part of the litigation group. Clients included banks (Banco
Popular de Puerto Rico and Citibank), various local businesses,
and individual litigants {(both civil and criminal).

In July, 1997, I joined the United States Attorney's Office for
the District of the Virgin Islands, which is located at the Ron
De Lugo Federal Building and U.S. Courthouse, 3500 Veterans
Drive, 3t. Thomas, Virgin Islands 00802. I was part of the
criminal section and did a wide range of criminal prosecutions,
including prosecutions of violent crimes, narcotics crimes,
public corruption, economic crimes, and immigration crimes.

In July, 2001, I joined the United States Attorney's Office for
the Eastern District of Virginia, which is located at 2100
Jamieson Avenue, Alexandria, Virginia. I was part of the
narcotics section. I prosecuted a variety of narcotics crimes.
All of the work was criminal.

In November, 2002, I returned to the United States Attorneys
Office in the Virgin Islands. While I continue to prosecute a
variety of crimes, I now focus a considerable amount of my time
on public corruption. All of the work is criminal.

c. 1. Did you appear in court fregquently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance, giving
dates.

While at Patton, Boggs, I appeared in Court or some other
tribunal quite infrequently.
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While at Dudley, Topper and Feuerzeig, I appeared in court fairly
regularly.

While at the United States Attorney's Office for the District of
the Virgin Islands and at the United States Attorney's Office for
the Eastern District of Virginia, I appeared, and continue to
appear, in court very often; and regularly do appellate work.

2. What percentage of these appearances was in:
(a) federal courts;
(b) state courts of record;
(¢)  other courts.

While at Patton, Boggs, all of my cases were in federal
tribunals.

While at Dudley, Topper and Feuerzeig, about 75% of the cases
were in federal court. The remaining 25% were in the territorial
court.

While at the United States Attorney's Office for the District of

the Virgin Islands and at the United States Attorney's Office For
the Eastern District of Virginia, all of my cases were in federal
court.

3. What percentage of your litigation was:
(a) civil;
(b) criminal.

While at Patton, Boggs, all of the litigation was civil and
occurred in a federal tribunal.

While at Dudley, Topper and Feuerzeig, about 85% of the work was
civil. The remaining 15% involved representing court appointed
clients who were defendants/respondents in criminal cases or
family court cases.

While at the United States Attorney's Office for the District of
the Virgin Islands and at the United States Attorney's Office For
the Eastern District of Virginia, about 99% of the work was
criminal, the remainder was civil financial litigation.

4, State the number of cases in courts of record
you tried to verdict or judgment (rather than
settled), indicating whether you were gole
counsel, chief counsel, or associate counsel.

Since leaving Patton Boggs, I have tried approximately 21 cases
to verdict or judgment. Of those, I was sole counsel in 17; lead
counsel in 3; and co-counsel in 1.

7
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5. What percentage of these trials was:
(a) jury;
(b) non-jury.

Of the total cases tried, 5 were bench trials. The remaining 16
were jury trials.

Of the total cases tried to judgment, I have not included those
cases at Patton Boggs that were before the GSA and the various
Boards of Contract Appeals. I was an associate and part of a
‘government contracts litigation team that litigated several
matters to judgment for clients. Appearance before the tribunal
was unusual. The matters were tried primarily on the pleadings.

18. Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations,
if the cases were reported, and the docket number and date
if unreported. @Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Alsc state as to each case:

(a) the date of representation;

(b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

(¢} the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties,

U.S. v. Irvine Hodge, et al., Appeal No. 99-3331, mem. op.(3d
Cir. Jan. 7, 2000) (Judges: Roth, Rendell, Pollack; 267-299-4924):

This case involved the murder of a trial witness just before
trial. One of the defendants asked his lawyer about the result
if a specific witness was unavailable. Shortly thereafter, the
witness was executed. I subpoenaed the lawyer under the crime
fraud exception to testify before a federal grand jury. The
lawyer refused and the client/defendant asserted the
lawyer/client privilege. I argued the matter at the district
court level, then on emergency appeal to the U.S. Court of
Appeals for the Third Circuit, which accepted my argument that
the lawyer could testify before the grand jury pursuant to the
crime fraud exception. Counsel on appeal was Bernard Van
Sluytman. Address: No. 1 4% St., Sugar Estate, P.0O. Box 6878,
St. Thomas, VI 00804; Phone: 340-776-2688.

U.S. v. Brenda Hendricks, et al., Crim. No. 13898-204
{D.V.I.) (sentenced on guilty plea May 9, 2000) (Judge: Thomas K.
Moore; 340-774-1800): This case involved a department of motor

8
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vehicles employee who sold drivers' licenses primarily to illegal
aliens. She along with several other brokers and customers were
convicted in the Virgin Islands District Court. Counsel for
Brenda Hendricks was Leonard Francis. Phone 2340-774-7861;
Address: 4A Dronningens Gade, P.O. Box 8838, St. Thomas, VI
00801.

U.S. v. Alec Dizon, Crim No. 2001-173 (D.V.I.) (sentenced on
guilty plea Rpril 19, 2002) (Judge: Thomas K. Moore; 340-774-
1800): This case involved the director of the Virgin Islands
lottery who misappropriated lottery funds for personal gain. The
defendant used such funds for items including strip clubs. The
defendant was convicted in the Virgin Islands District Court.
Counsel for the defendant was Gordon Rhea. Phone:340-719-6100;
843-991-8826; 843-881-9673; Address: 211 Bennett, Mount Pleasant,
South Carolina 29464; Law Offices of Gordon Rhea, 17 Church St.
Suite 205, Christiansted, St. Croix, VI 00820.

U.S. v. Darwin Reqgio, et al., Crim. No. 02-283-A (E.D.

va.) (Judge: T.S. Ellis; 703-299%9-2114): This case involved an
ecstasy distribution ring primarily run by nationals of the
Philippines. The investigation involved several wiretaps.
Congpirators in Canada distributed the ecstasy, along with other
narcotics, through New York and into Virginia. The first
indictment charged 13 defendants. One defendant remains a
fugitive. The remainder were all convicted in the District Court
in the Eastern District of Virginia. The second indictment
charged 6 defendants, all of whom were convicted in the District
Court in the Bastern District of Virginia. Three related
defendants from New York were also convicted. Geremy Kamens
represented Kate Cho. Phone 703-600-0848; Address: Federal
Public Defender's Office, 1650 King S$t. Suite 500, Alexandria, VA
22314; James C. Love represented Ramir Magbanua. Address: 10615,
Judicial Drive, No. 203, Fairfax, VA 22030; Phone: 703-385-5317.

U.8. v. Shelton Brooks Seldon, III, Crim No. 01-2%8-A (E.D.

Va.) (Judge: James C. Cacheris; 703-299-2110): This case involved
a reverse sting of a cocaine trafficker. The defendant
previously had been thrice convicted of felonies, including a
conviction for murder while being a part of a violent drug
trafficking gang in Washington, D.C. Shortly after early release
from prison, he attempted to exchange approximately $250,000 in
cash for cocaine in a parking area close to Bistro Bistro in
Shirlington, Virginia. Seldon was convicted in the District Court
in the Eastern District of Virginia and approximately $250,000
was forfeited.

David Smith represented Seldon. Phone:703-548-8911; Address:
English & Smith, 526 King Street, Alexandria, VA 22314.

U.S. v. Chan See Ming and Chan Hak So, Crim. No. 99-34,
(D.V.I.) {awaiting sentencing, pled guilty June 13, 2001} (Judge:

Thomas K. Moore; 340-774-1800): This case involved alien

9
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smuggling. For a period of years numerous Chinese nationals were
smuggled into the United States through the Virgin Islands. The
defendant facilitated the smuggling operation from Northern
Virginia. The aliens were eventually transported to New York
where they were held hostage until family members paid the
smugglers fee of approximately $30,000 to $40,000, The
defendant, was convicted of alien smuggling and hostage taking.

A co-defendant, Chan Hak So, who was responsible for the overseas
operation of the smuggling venture, was extradited from Hong Kong
and convicted of hostage taking and alien smuggling in the Virgin
Islands District Court.

Peter John Porrata represented Chan See Ming. Phone: 787-763-
6500; Address: Capital Center Building, South Tower, Suite 602,
239 Arterial Hostos Ave., San Juan, PR 00918-1480.

U.8. v. Rufino Rodriguez Sanchez, et al., Crim. No. 2001-298

(D.V.I.) (awaiting sentencing, guilty verdict returned Jan. 16,
2003) (Judge: Thomas K. Moore; 340-774-1800): This case involved
the smuggling of 500 kilograms of cocaine into the United States
from St. Maarten. Several foreign governments were involved in
this case, including the Dutch and British. The defendants were
apprehended after a high speed night time boat chase involving 2
Coast Guard cutters, a Coast Guard helicopter and a British
vessel. The trial included Dutch wiretaps. All 8 defendants
charged were convicted in the Virgin Islands District Court.
Stephen Brusch represented Rufino Rodriguez Sanchez. Phone: 340-
776-2237; Address: The Brusch Law Firm, P.O. Box 988, St. Thomas,
VI 00804.

U.s. v. Cliffoxrd, et al., Crim. No. 01-435-A (E.D. Va.) (Judge:
T.8. EBllis; 703-299-2114): This case involved the distribution of
a controlled substance analogue. The litigation helped to define
the parameters for such charges. Three defendants in this matter
pled guilty to distribution of controlled substance analogues
after they sold what they purported to be ecstasy to a
confidential informant. After three hearings and several briefs,
however, the court outlined its view of the appropriate
parameters of the analogue statute. The defendants ultimately
were convicted of theft of government property in the District
Court in the Eastern District of Virginia.

Alan H. Yamamoto was among defense counsel. Address: 108 N.
Alfred Street, Alexandria, VA 22314; Phone: 703-684-4700.

U.8. v. Kevin White and Ira Haywood, Crim. No. 2000-29

(D.V.I.) (guilty verdict returned Dec. 12, 2000; sentenced Sept.
26, 2001 (White), Oct. 24, 2001 (Haywood)) (Judge: Thomas X.
Moore; 340-774-1800): This case involved a Hobbs Act violation
that involved a daylight high speed chase of two armed
individuals. At the conclusion of the trial, the defendants were
convicted in the Virgin Islands District Court for a variety of
gun charges as well as a Hobbs Act violation.

10
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Gary Alizzeo was counsel for Ira Haywood. Phone: 814-724-2243
ext. 15; Address: General Counsel, Sipcc Molding Technologies
P.0. Box 725, 1099 Morgan Village Road, Meadville, PA 16335-6725.
Patricia Schrader Cooke was counsel for Kevin White. Phone: 340-
773-3585; Federal Public Defender, 1115 Strand $t., P.0O. Box
3450, Christiansted, St. Croix, VI 00822.

Tip Top Construction v. Government of the Virgin Islandsg, Civil
No. 34-1997, (V.I. Terr.Ct., St. Thomas/St. John Div., Feb. 7,

1997) (Judge: Brenda Hollar; 340-693-6424): This involved a
challenge to the Virgin Islands procurement process that
erroneously failed to award a contract to my client Tip Top
Construction. We sought a preliminary injunction; and had a
trial on the merits. At the conclusion, we prevailed.
Thereafter my client was awarded the contract. The
representation occurred primarily during the month of January,
1997. The case was tried before Judge Brenda Hollar in the :
Territorial Court of the Virgin Islands in St. Thomas. Among
government counsel was Sheena Conway, Phone: 340-774-5666;
Address: Office of the Attorney General, Virgin Islands
Department of Justice, St. Thomas, VI 00802. Susan Bruch
Moorehead, 340-774-1320, represented the interested awardee that
was stripped of the contract. Address: Grunert Stout & Bruch, 24-
25 Kongens Gade, P.0O. Box 1030, 8t. Thomas, VI 00804-1030.

19. Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal wmatters
that did not involve litigation. Describe the nature of
your participation in this guestion, please omit any
information protected by the attorney-client privilege
(unless the privilege has been waived.)

In addition to some of the matters discussed above, I would add
the following:

~-Most of my significant legal activities involved the grand jury.
-I have served as a trial advocacy instructor on several
occasions at trial advocacy courses offered to prosecutors at the

National Advocacy Center (NAC) and the Virgin Islands Attorney
General's Office.

11
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

1. List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
or business interest.

I do not anticipate receipt of any funds from deferred income
arrangements, with the exception of a return of any amounts I may
have contributed to 401 (k) plans or equivalent plans for federal
employees, when I reach retirement age. I do not know the amount

of any such payments.

2. Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

I am not aware of any financial arrangements that would create
any potential conflicts of interest during my initial service to
the position to which I have been nominated. The only category
of cases that could create potential conflicts of interest, to
the best of my knowledge and belief, would be (1) cases handled
by the U.S. Attorneys Office in which I perscnally was involved,
or which arose prior to my appointment. I anticipate that it may
be necessary to recuse myself from any such cases; (2) cases in
which my spouse, or members of her current firm, represent a
litigant. I also would recuse myself from any such cases; (3)
cases involving family, friends or clients I represented while in
private practice. I anticipate that there would be relatively
few such cases, but I would make appropriate disclosures, and
would recuse myself if warranted. In all matters I will follow
the guidelines in the Code of Judicial Conduct.

3. Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

No.

4. List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and

12
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other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

See attached Financial Disclosure Report.

5. Please complete the attached financial net worth statement
in detail (Add schedules as called for).

See attached Net Worth Statement.
6. Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars

of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

13
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FINANCIAL STATEMENT

NET WORTH

current financial net worth statement

which itemizes in detail all assets (including bank accounts, real

estate, securities,
holdings) all liabilities

trusts,

investments,
{including debts, wmortgages,

other financial obligations) of yourself, your spouse,
immediate members of your household.

and other financial
loans, and
and other

ASSETS LIABILITIES
Cash on hand and in banks $58,000 Notes payable to banks-secured n/a
U.S. Government securities-add $50 Notes payable to banks-unsecured n/a
schedule savings
bona
Listed securities-add schedule n/a Notes payable to relatives n/a
Unlisted securities--add schedule n/a Notes payable to others n/a
Accounts and notes receivable: n/a Accounts and bills due n/a
Due from relatives and friends n/a Unpaid income tax n/a
Due from others n/a Other unpaid income and interest nfa
Doubtful n/a Real estate mortgages payable-add
schedule
Firstbank {Mortgagor) $180,000
Property 2 apProx.
Real estate owned-add schedule Chattel mortgages and other liens n/a
Property 1 30,736 payable
Property 2 500,000
Property 3 30,975
Property 4 148
property 5 208
approx.
Real estate mortgages receivable n/a Other debts-itemize: n/a
Autos and other personal property
1987 sedan 2,100
1998 suv 10,255
2003 sedan 17,835
Cash value-life insurance n/a
Other assets itemize:
Misc, Persomal Property 12,000
Total liabilities 180, 000
Net Worth 382,303
Total Assets 1,162,303 Total liabilities and net worth 1,162,303
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor n/a Are any assets pledged? (Add 10
schedule)
On leases or contracts n/a Are you defendant in any suits or no
legal actions?
Legal Claims n/a Have you ever taken bankruptcy? no
provision for Pederal Income Tax nja
oOther special debt n/a
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Report Required i
AO-10 FINANCIAL DISCLOSURE REPORT Report Required by the Ethics
in Government Act of 1978
Rev. 172002
Calendar Year 2002 (5 US.C. app. §§ 101-111)
1. Person Reporting (Last namne, First name, Middle initial) 2. Court or Qrganization 3. Date of Report
Gomez, Curtis V' District Court, Virgin Islands 12/1/2003
4. Title {Aricle 1l Judges indicate active or senior status; 5. ReportType (check appropriate type} 6. Reporting Pericd

magisrate judges indicate fall- ot part-time)

Nomiation, Date 11/25/2003 U1/2002
District Judge-Nominee

0
Initiat 3
() Initia ) Anual O Fioal 111272003

7. Chambers or Office Address 8. On the basis of the information conwained in this Report and any

) modifications pertaining thereto, it is, in my opinion, in compliance
US. Atorey's Office with applicable laws and regulations.
5500 Veterans Drive

i Officer, Date

St. Thomas, VI 00802

RS e R e SR T e
TMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all
where you have no reportable information. Sign on last page.

Bl ; 5%
L POSITIONS. (Reporting individual only; see pp. 9-13 of filing instructions)
{7 NONE - (No reportable positions.)

SR RN

POSITION NAME OF ORGANIZATION/ENTITY
1 Officer Sydney's Fancy Homeowners' Association

. AGREEMENTS. (Repusting individual only; see pp. 14-16 of filing instructions)
NONE - (Noreportable agreements.y

DATE BA AND TERMS

1. NON-INVESTMENT INCOME. (Reporting individual and spouse; see pp. 17-24 of filing instructions)

T NONE - (No reportable non-investment income.)

DATE SOURCE AND TYPE GROSS INCOME
(yours, not spausc’s)

t. 2002 Self Employed Lawyer (spouse)

2 2003 Ogletree, Deakins, Nash, Smoak & Stewart, LLC (spouse)

kN 2002 Oglewree, Deakins, Nash, Smoak & Stewart, LLC (spouse)
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'FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Date of Report
Gomez, Curtis V 12/1/2003
IV. REIMBURSEMENTS - tronsportation, lodging, food,
{includes those 1o spouse and dependent children. See pp. 25-27 of instructions.)
{3 NONE - (No such reportable reimbursements.)
SQURCE DESCRIPTION
1. Exermpt
V. GIFIS. (neludes those to spouse and dependent children. See pp. 28-31 of instructions.)
7 NONE - (No such reportable gifts.)
SOQURCE . DESCRIPTION VALLE
1 Exempt
VI LIABILITIES. (includes those of spouse and dependent children. See pp. 32-34 of instructions.)
{J NONE - (No reportabie liabilities.)
CREDITOR DESCRIPTION VALUE CODE
{.  First Bank Morigage M
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FINANUCIAL DISCLOSURE REPORT Name of Person Reporting - Date of Report
- Pagelofl Gomez, Curtis V 12/172003
VIL INVESTMENTS and TRUSTS - income, value. transcations {includes those of the spouse and dependent children. See pp. 34-57 of fifing instructions.)
A B c .
. Income during Grass value v end of Transactions during reporting period
Description of Assets reparting perind taporting period
(eudiog test asses) ot exeipt fom Grclosure
@ @ (6] @ 8]
@ €} “@ )
Place "(X)" after each asset exempt Amoant Type  (ag. Value Value Twpe (e Date: Vake |Gain Identity of
from prior disclosure Code 1 div, rent, o Code2 | Method | buy sell, Month- | Code2 {Code 1|  buyerfselter
(A1) int} Py Code | merger, Tay [AX T 7Y {if private
QW) redenyplion) ransaction)
CINONE (o reportable income, assers, or wansactions)
1. Justice Federal Credit Union Interest Bearing B Interest M w exempt
Accounts
2. Merrill Lynch Interest Bearing Accounts < Interest N w exempt
i Banco Popular Interest Bearing Accounts D Interest M w exempt
4. Patton Boggs, LLP 401(k} A Interest L w exempt
5. Dudtey, Topper 401(k) B Tnterest L W exempt
6. RA A Interest J w exempt
7, Oglemee, Deakins 401(¢) A Interest 3 w exempt
{ 1. IncomesGain Codes: A =S1,0000rless B - 51,001-52,500 € =$2,501-55,000 D =$5001-515000 E = 515001-850,000
(Ses Columns Bl and D4)  F = $50,001-8160,000 G =$100.001-5L,000000  HI =$1,000,001-55000,000 H2 = More than 55,000,000
I 2. Value Codes: J =$15,000 or less K = $15,001-850,000 L =$50,001-$100,000 M =5100,001-5250,000
| (SeeColumns ClandD3) N =$250,000-5500,000 0 =$500.001-51,000,000 Pl ~=$1,000001-55000000 P2 =$5,000,001-$25,000,000
{ 3 = $25,000,001-550,000,000 P4 = $More thass $50,000,000
3. Value Methiod Codes Q =Appraisal R =Cost{Real Estate Only)  § = Assessment T = CashMarker
|

(See Colurmn C2) U =Book Vake V= Other W = Estimated

S |
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FINANCIAL DISCLOSURE REPORT | Nome of Person Reporting
Gomez, Curtis V

Date of Report

12/1/2003

VL ADDITIONAL INFORMATION OR EXPLANATIONS

{Indicate part of Report)
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FINANCIAL DISCLOSURE REPORT | Neme of Pason Repariing

Gomez, Curtis V

Date of Report
12/1/2003

IX. CERTIFICATION.

I cem‘fy that all information given above (including information pertaining to my spouse and minor or dependent children, if
any) is accurate, true, and complete to the best of my knowledge and belief, and that any information not reporied was withheld

because it met applicable statutory provisions permitting non-disclosure,

1 further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been
reported are in compliance with the provisions of 5 U.8.C, § 501 et. seq., 5U.S.C. § 7333, and Judicial Conference regulations.

-
Signature kg‘é-—/\ Date 12 /AJ
~— 7

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY

BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 US.C. app. § 104)

FILING INSTRUCTIONS

Mail signed original and 3 additional copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
Suite 2-301

One Columbus Circle, N.E,

Washington, D.C. 20544
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ITI. GENERAL (PUBLIC)

1. An ethical consideration under Canon 2 of the American Bar
Agsociation's Code of Professional Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged." Describe what you have done to
fulfill these responsibilities, listing specific instances
and the amount of time devoted to each.

I have served as an instructor for the Street Law Class at the
local high schools. Additionally, I have served as a coach for
the Territorial Court's High School Moot Court competition. I
also have regularly spoken at anti drug gatherings as part of the
United States Attorney's community outreach program. Also, in
1995, when I served as president of the Virgin Islands Young
Lawyers, I helped organize a free legal assistance program,
staffed by Virgin Islands Bar members, in the wake of Hurricane
Marilyn.

2. The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do
you currently belong, or have you belonged, to any
organization which discriminates -- through either formal
membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership.
What you have done to try to change these policies?

No.

3. Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
from beginning to end (including the circumstances which led
to your nomination and interviews in which you
participated) .

There is no selection commission to my knowledge.

I was encouraged to submit a resume for consideration. After
doing so, I was invited for an interview. Thereafter, I was
advised that others were interviewed. Subsequently, I was
informed that I was selected to advance through the process. The
FBI then conducted a background investigation. During this part
of the process, I also was interviewed by the Department of
Justice, which also conducted its own background investigation.
Thereafter, I was nominated.

15
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4. Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue,or guestion? If so, please explain fully.

5. Please discuss your views on the following criticism
involving "judicial activism.®

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurped-many of
the prerogatives of other branches and levels of government.

Some of the characteristics of this Zjudicial activism$} have
been said to include:

a. A tendency by the judiciary toward problem-
solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the
imposition of far-reaching orders extending to
broad classes of individuals;

c. A tendency by the judiciary to impose broad,
affirmative duties upon governments and society;

d. A tendency by the judiciary toward loosening
jurisdictional requirements such as standing and
ripeness; and

e. A tendency by the judiciary to impose itself upon
other institutions in the manner of an
administrator with continuing oversight
responsibilities.

The Federal government is comprised of three branches: the
executive, the legislative and the judicial. The Constitution
recognizes that each branch is separate and equal in power. The
Constitution also outlines the role of each branch.

While the Constitution charges the legislative branch with
creating laws, it has charged the courts that comprise the
judicial branch with interpreting those laws. The role of the
judiciary has been further delineated by Congress.

16
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Matters presented to the courts must be ripe and present a case
or controversy. In determining a matter, lower courts are bound
by the law as well as the controlling precedent of superior
courts.

The judicial system, as outlined, creates public confidence in a
predictable resolution process.

17
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Senator GRAHAM. Welcome to you all. She made a very good
statement on your behalf.

Before we start—and we’ll try to make this as short as possible—
I would like to make a statement on behalf of Mr. Harwell.

PRESENTATION OF ROBERT HARWELL, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE DISTRICT OF SOUTH CAROLINA, BY
HON. LINDSEY GRAHAM, A U.S. SENATOR FROM THE STATE
OF SOUTH CAROLINA

Senator GRAHAM. Senator Hollings and I have had two opportu-
nities to recommend people to President Bush for opening since I've
been in the Senate in the last year-plus. Senator Hollings is the
senior Senator from South Carolina, a member of the Democratic
party.

I would just like to state for the record that he has been a joy
to work with on such matters. He is a larger than life figure, as
you can understand from his testimony. We have worked well to-
gether, and in a fashion that I think most South Carolinians would
appreciate. He will be retiring at the end of this term and he has
served his State and Nation with great distinction. I want to pub-
licly acknowledge all the help he has been to me and the great
service he has given to our State.

When it came time to find a suitable nominee for the Florence
region, one of the reasons that we recommended together Bryan
Harwell is that I have known Bryan for many years. His associa-
tion as a judge advocate in the National Guard led us together. I
was a judge advocate in the Air Force, the Air National Guard, and
had an opportunity to work with Bryan on numerous occasions re-
garding National Guard issues and attended many forums with
him.

When it comes time to pick a judge and make a recommendation
to the President, you want someone who, number one, won’t embar-
rass you, two, that will serve your citizens well, and three, wear
the robe humbly. I am totally convinced that Bryan Harwell has
all those qualifications.

He will wear the robe humbly. He’s a lawyer’s lawyer. He’s been
in the courtroom representing many interests, big and small. He is
a well-grounded person who has contributed to his community.
Once you put the robe on, service to the community doesn’t stop.
There are many ways that you can serve your community, and I
would expect that to continue.

I know his family very well. They are extremely decent people.
I know, Bryan, you will serve the citizens of South Carolina well.
You have an awesome challenge ahead of you, and all the experi-
ences that you've had in life will come together, from being a good
lawyer, a good member of the military, a good husband, and a good
father, and will serve our State well.

I am so pleased that President Bush agreed to this request and
has nominated you, and I want to publicly thank President Bush
and his team for allowing this to happen.

[The prepared statement of Senator Graham appears as a sub-
mission for the record.]

Senator GRAHAM. At this point in time I will ask a few questions
of our panelists. I do appreciate you all being here. This is a big
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day for you and your families and we join you and relish the oppor-
tunity to be part of it with you.

As I mentioned to Judge Benton, when I mentioned the term
“strict constructionist”, could you tell the Committee what that
means to you? We’ll start with Mr. Harwell.

Mr. HARWELL. Thank you, Mr. Chairman. Yes, sir.

I believe my interpretation is to give something its plain mean-
ing, its plain ordinary meaning, not to torture its meaning.

Senator GRAHAM. Well said.

Judge Schiavelli?

Judge SCHIAVELLI. Yes, thank you, Mr. Chairman. It’s a matter
of concern, of course, for everyone on the judiciary.

I view the role of the District Judge as one of learning a law and
applying the law and not of making the law, and in doing that, I
think the first place you look is to the plain meaning or the words
of the statute that you are construing. The legislature is well capa-
ble of saying what it means, and I think the starting place is to
assume the legislature has said what it means, that you all know
how to say what you want us to apply, our job to apply it, and to
look first to the terms of the statute.

Senator GRAHAM. Thank you.

Mr. Gomez?

Mr. GomEZ. Thank you, Mr. Chairman. I believe the term refers
to a statutory construction principle and looking to the four corners
of the document for the plain meaning of the statute.

Senator GRAHAM. Mr. Harwell, you spent most of your time as
a private attorney. You have done some arbitration mediation. How
do you see the challenge of ascending to the bench without any
prior judicial experience? How do you think your time as a lawyer
has prepared you for the role that lies ahead?

Mr. HARWELL. Mr. Chairman, I think my practice over the past
20 years has been varied. I've had a lot of different legal issues
thrown at me, and I think, as a judge, you will have a variety, a
broad spectrum of issues thrown at you. So I think my practice, in
and of itself, has very well prepared me for the challenge that lies
ahead.

I have also, as you know, Mr. Chairman, served as an arbitrator
in a number of cases. I would expect that that experience would be
of some help to me as well.

Senator GRAHAM. Judge Schiavelli, as a member of the Los Ange-
les Superior Court, could you maybe share with us one of your
more challenging cases and tell us how you think that will prepare
you for the next step in terms of the Federal judiciary?

Judge SCHIAVELLI. I think one of the more challenging cases—
and I believe its in the materials we have submitted—was a seven
week trial involving an eminent domain situation between South-
ern California Edison and CALTRANS, regarding the taking of a
freeway back in 1969.

In that case, the question was whether or not compensation was
going to be paid and from what point. It was an area that I had
never had experience with, and that’s one of the things that I think
that you learn very quickly on the bench, when you're suddenly
down the road but you don’t have any more knowledge than you
did before. You really do have to look to the lawyers to educate you.
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In that complicated eminent domain case, I was very much looking
and, luckily, had very able lawyers on both sides in litigating that
case.

I think that experience, plus the other experience on the Supe-
rior Court, is educational, in teaching that you do really have to
take the time and to spend the time once you go on the bench to
learn the law. You don’t stop reading the advance sheets, learning
what the developing law is, working with the attorneys and recog-
nizing that you do need their assistance, that they are there to help
educate you and you have to be willing to accept that education.
I think that’s a critical criteria to take to the bench, and I think
the experience on the Superior Court has been a big help in that
regard.

Senator GRAHAM. Thank you.

Mr. Gomez, tell us about the Street Law class and what that
whole program is about.

Mr. GOoMEZ. Thank you, Mr. Chairman. Certainly.

I was born and raised in the Virgin Islands. It’s a small commu-
nity. One of the things that I think is important in any community,
especially a small one, is community service.

One of the things that the U.S. Attorneys Office in the Virgin Is-
lands does is teach a street law class. What we do is we staff a
class with lawyers, who teach various principles of the law to high
school students. It’s a program that we’ve been running for several
years, and it’s an adjunct to our other program which we have,
which is to coach high school students in moot court competitions.

Senator GRAHAM. You have been an Assistant U.S. Attorney in
a variety of capacities. Could you tell us how you think that experi-
ence will help you in your new job?

Mr. GoMEZ. Certainly, Mr. Chairman. If I'm fortunate to be con-
firmed, I would hope that the breadth and depth of my various ex-
periences in my career would help me.

In the U.S. Attorneys Office in the Virgin Islands, I was respon-
sible for the financial litigation unit. That was responsible for get-
ting all collections for the United States on judgments. I was also
responsible for criminal prosecutions, a wide variety of criminal
cases, violent crime, white collar, public corruption.

In addition to that, though, Mr. Chairman, there has been con-
siderable experience where I worked in the private sector, starting
in the Washington, D.C. area with Patton Boggs, and then in the
Virgin Islands as well. I think that breadth and depth of that expe-
rience will certainly help, should I be confirmed.

Senator GRAHAM. To each of the nominees, we have two more
questions.

As you know, the Federal courts are facing enormous pressure as
their caseload mounts. If confirmed, how do you intend to manage
your caseload? Let’s start with Mr. Harwell.

Mr. HARWELL. Mr. Chairman, I think alternative dispute resolu-
tion is always helpful, and that is being pushed in our particular
district right now. I would continue to encourage mediation by the
parties, or ADR. I think that has to be continued.

Senator GRAHAM. As a judge, what role do you believe you would
serve beyond mediation arbitration in terms of making people move
the process along? What’s going to be your philosophy there?
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Mr. HARWELL. Well, I think judges can certainly encourage medi-
ation. Some judges issue standing orders in our district for medi-
ation. So I think the judges, as a rule, can certainly encourage the
parties to use other processes.

Senator GRAHAM. Judge Schiavelli?

Judge SCHIAVELLI. Thank you, Mr. Chairman.

The problem of court management is a big one in the Los Ange-
les Superior Court, that being the court, the largest general juris-
diction court in the world actually. At one time, many of our judges
had up to 500 cases in their inventories at a given time on the civil
side, so we were very concerned about that.

There are a number of things that I think can be helpful. First,
there’s an old saying, and that is that nothing settles as case faster
than an open courtroom. By that I mean, if trial dates are certain,
that people know they’re going to trial and not going to be contin-
ued, absent reasonable circumstances—I'm not saying never contin-
ued—but as long as they know, when they get a trial date, that’s
going to be a trial date, that moves cases along.

I think the judge has to take an active role. We changed from
a master calendar to a direct calendaring system, and it cut the
caseload tremendously. The judge has to be involved in the case,
keeping abreast of what’s going on, moving the case towards settle-
ment at every chance, using, as has been mentioned, the ADR tech-
niques, which are mandatory in many cases in Los Angeles now,
depending on the size of the case. That is very helpful, both medi-
ation and arbitration.

Finally, enforcing the rules, ensuring that the lawyers are ob-
serving the rules and are following those rules, because that’s what
moves cases along.

Senator GRAHAM. Thank you.

Mr. Gomez.

Mr. GoMEZ. Thank you, Mr. Chairman.

I would adopt the comments made by the other nominees, but I
would also add this. I think it’s important that the District judge
have a good working relationship with the magistrates who serve
with the District judge. I think that’s one way, where you can set
a clear objective and a clear goal to moving your calendar.

Senator GRAHAM. A final question. Given your background and
prior experience, could each of you speak for a moment about the
role and significance of judicial temperament and indicate what
elements of judicial temperament you consider to be the most im-
portant..

Mr. HARWELL. I think, Mr. Chairman, that judicial temperament
is very important. I think judges should be respectful of the liti-
gants, the lawyers, and the jurors. You know, jurors are giving up
a lot of their time and it’s inconvenient to a lot of them. We have
to be ever mindful of that fact and we cannot forget that.

In South Carolina, I have appeared in front of some judges who
have suffered from the disease of “robitis”, that we call. I think
judges, when they step into the courtroom, or whether they're in
chambers, or whether out in public, I think they’ve got to have a
good disposition and a good temperament.

Judge SCHIAVELLI. Thank you, Mr. Chairman. I think that is an
issue of great importance. I think that the atmosphere of the court-
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room flows from the bench outward. I think that’s from the appel-
late bench or from the trial bench. I think there is no excuse for
a judge to lose his or her temper, to refuse to be courteous, and I
think the lawyers and the participants take their cue from that.

I think the judge must remain in control of the courtroom at all
times, to be sure, but also can do that while remaining courteous
and fair to the people before him or her. I believe that when a
judge loses his or her temper, the judge has, in fact, lost the control
of the courtroom and is now being reactive instead of proactive. So
I think judges have a duty to be courteous to the litigants and also
among themselves. I think it sends a bad message.

I have seen situations where courts on appeal, for example,
where judges have gone after each other personally in various opin-
ions. I think that sends a bad message as well to the litigants and
to the bar. Thank you.

Mr. GoMEZ. Mr. Chairman, thank you.

In addition to what the other nominees have said, I would add
this. That it’s important that any trial court judge be mindful of
everyone to whom they speak in their courtroom, not just the liti-
gants and the jurors, who are integral parts of the process of any
ongoing trial, but also the people in the audience. As a prosecutor,
there are so many times when I have seen parents crying at sen-
tencing hearings, and a loose word by a judge has such a profound
effect on those people and the other people who may be watching.
So I think it’s important not just to be mindful of the things you
do and say to those who appear before you as parties and jurors
who are involved in the process, but also those who may be witness
to your actions.

Senator GRAHAM. Thank you all very much. You have given out-
standing testimony to the Committee and you all have unique and
very solid backgrounds to be an integral part of a democracy,
where the rule of law is our foundation. As we look throughout the
world, there are many places who would love to have a courthouse
to go to, where you had no fear, you could be heard and listened
to, regardless of your station in life, where your fellow citizens have
a chance to evaluate the merits of your claim, where someone
would preside with dignity and with a humble hand. That is miss-
ing in many places on Earth, but it thrives here in the United
States. I think all of you will be a great addition to that concept.

The record will remain open for one week, on 5:00 o’clock, April
15th, for further statements or questions for the record.

If there is no further business, the Committee is adjourned.

[Whereupon, at 10:50 a.m., the Committee adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

William Duane Benton
Jefferson City, Missouri

April 13, 2004

The Honorable Orrin G. Hateh
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Chairman Hatch:

Enclosed are my responses to the written questions of Senator Patrick
Leahy.

Thank you for scheduling my hearing last week.
Sincerely,

VB IPW %

William Duane Benton

c The Honorable Patrick J. Leahy
Ranking Member, Committee on the Judiciary
United Statcs Scnate
152 Dirksen Senate Office Building
‘Washington, DC 20510
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Responses of William Duane Benton to the Wnitten Questions of
Senator Patrick Leahy

1. On your questionnaire, you list the case of Melntosh v. City of Californis, a
federal case you tried in 1984, and Ervin v, Blackwell, a case you argued to
the Eighth Circuit that same year. Could you tell us how many other federal
cates you tried to verdict?

The Mclntosh case was tried to a jury verdict. Ervin was decided on summary
Jjudgment. I tried threc cases to verdict before a federal judge, as active co-

counsel. See: MHDC v. Brice, No. 86-1574-C-5 (ED. Mo, 1988); Norfleet v.
Pelzer, No. 83-4053-CV-C-5 (W.D. Mo. 1983); Jcahn v. Blunt {questionnaire

responsc on page 20).
In addivion, I prosecuted or defended over 200 courts-martial,

How many times you have argued in front of the U.S. Court of Appeals for
the Eighth Circuit?

I have not participated in oral arg: before the Eighth Circuit. However, I
have participated in three cases before the Bighth Ei.rcuit. 1 wrote the bricf
submitted in Ervin v. Blackwell, 733 F.2d 1282 (8" Cir. 1984). In addition, |
requested special leave to argue an interlocutory appeal in MHDC v. Brice, No.
87-8030 (8" Cir. 1987). After full briefing, the case was decided without oral
argurnent. Although not counsel in the case, I was the named Early in United
States v. Duane Benton, Director of Revenue, 975 F.2d 511 (8" Cir, 1992),
vacated and remanded in S08 U.S, 957 (1993). While Director of Revenus, [
participated in all aspects of this case, except oral argument.

2. Tuotice that you have written for a majority of the Supreme Court of
Missouri nine times in reversing a death sentence. Do yau think that record
makes you “pre-criminal,” or proves that you are a judge, “with s
tremendous bent toward criminal sctivity or with a bent toward excusing or
providing second chances or opportunities for thase who have been accused
in those situations?”

No. I decided each of the nine cases based upon the Constitution of the United
States, and applicable federal and state laws, as applied on the facts of each case.
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William Duane Benton
Responses to Questions from Sen. Leahy
Page 2 of 3

3. Sometimes judges who reverse death sentences in cases where the defendant

has been convicted of kiiling a law enforcement officer are more harshly
criticized in those cases than in others. While all of us mourn the loss of any
officer under any circamstance, does the law applicable to capital cases in
Missouri allow for a separate standard when examining challenges to death
sentences imposed for the killing of law enforcement personnel?

Missouri law does not specify a separate standard for examining challenges to
death sentence imposed for the killing of law enf personnel. H er,
Missouri law, for murder in the first degree, prescribes a¢ 3 statutory aggravating
circumstance that the murder was committed against 8 “peace officer.” Section
565.032.2(5), (8), Missouri Revised Statutes (2000). In all capital cases, section
565.035.3 requires the Supreme Court of Missouri to determine :

(1) whether the sentence of death was imposed under the influence of passion,
prejudice, or any other arbitrary factor; and

(2) whether the evidence supports the jury’s finding of a statutory agpravating
factor, and

(3) whether the sentence of death is excessive or dispropartionate to the penalty
iraposed in similar cases, cousidering the crime, the strength of the evidence, and
the defendant.

if yon thought that reversible error had occurred in the imposition of a death
sentence for such a killing, wounld yon be willing tu vote to reverse it?

As you noted above, ] have written for a majority of the Supreme Court of
Missouri nine times in reversing 2 death seatence. When the Constitution of the
United States, and federal and state law, required reversal of the death sentence
under a set of facts, I ruled accordingly. IfI am fortunate enough to be confirmed
a5 a Circuit Judge, I will continue to rule in death penalty cases as required by the
Constitution and federal and state law.

Ivd 89487 L
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William Duane Benton
Responses to Questions from Sen, Leahy
Page 3 of 3

4. You wrote an opinion in a case called In re: The Honorable Ronald Hill, in
which you ruled that s judge should have rec himself from a case
involving the danghter of the mayor in their town, with whom the judge was
in the middle of a contentious political dispute. You said that the various
relationships between the parties caused the judge’s impartality to
ressonsbly be questioned. Can you tefl us whether this was a case not only
about judicial impropriety but also about the appearance of impropriety and
why the canons of ethics teach us to treat the latter as seriously as the
former?

The case of In re Hill was decided on the basis of judicial irmpropriety, not the
merc appearance of impropriety.

Both types of violations are serious. The basis for the Code of Judicial Conduct is:
“Public confid in the judiciary is eraded by irresponsible or improper conduct
by judges.” Missouri Supreme Caxrt Rule 2.03, Canon 1 (Commentary).

To retain and foster public confidence in the judiciary, the Code of Judicial
Conchct requires judges to avoid impropriety and the appearance of impropriety.
Judicial impropriety involves violations of law and caurt rules, while the test for
appearance of impropriety is “whether the conduct would create in reasonable
minds a perception that the judge’s ability to carry out judicial responsibilities
with integrity, impartiality, and competence is impaired.” Missouri Supreme
Court Rule 2.03, Canon 24 (Commentary).
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Curtis Gomez

Ron deLugo Federal Building
5500 Veteran's Drive

St. Thomas, V] 00802

April 9, 2004

The Honorable Orrin G. Hatch
Chairman, Committee en the Judiciary
United States Senate
224 Dirkaen Senste Office Building

. Washington, DC 20510

Re: Responses of i Te F -U; estio) s ick J.

Dear Chairman Hatch;

Thank you for allowing me the spportanity to appear before the Sepate Comumittee on the
Judiciary on April 8, 2004, It was truly an honor,

1 have sigee received two follow-up questi My resp to those questions ae
enclosed with this letter. '
Kindest regards,
Curtis Gomez

ca: The Honorable Patrick J. Leahy
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Responses of Curtis Gomez to the Written Questions of Senator Patrick J. Leahy

1. As an Assistant United States Aftorney, you have prosecuted a wide range of cases,
including narcotics ctimes, economic crimes, immigration crimes, and public corruption.
‘When you ch top a defendant, you are the ad for one side; impartiality
is not expected. As a jndge, you will be expected to rule in similar cases with complete
impartiality and fairness. How will you ensure that your judicial decisions are made with
an open mind aad unbissed perspective?

Response .
The role of the judiciary is to be absolutely fair snd impartial. Indeed, the judiciery
represents no party; and can bring no personal interest or agenda into any matter before

the court. Iflam ft te to be confirmed, 1 would zealously adhere to that principle
and those outlined in the Code of Conduct for United States Judges that require
impartinlity and faimess.

2. In LS. v, Jrvine Hodge, one of the defendant's asked his attorney what would happen if a
witness failed to tostify sgainst him; the witness was murdered shortly thereafler, You
subpoenaed the attorney nder the crime fraud ption to pel his testi y before a
federal grand jury. The attorney refused, asserting attorney/clisnt privilege., You werc
able to successfully argue that the attorney could testify against his client pursuant to the
srime fraud exception. How importunt do you think attorney/client privilege to our legal
systern? Under what circumst is it acceptable to compel an attomcy to testify
against his or her client?

The attorney/client privilege is extremely itnportarit to our legal system.  The privilege
fosters the frec flow of information between attomeys and their clients; and thereby
promotes the significant int of competent zealous rep ion. The privilege is
such an itnpertant pert of our legal systern that any effort to compel disclosure of
privileged information is not undertaken lightly. Indeed, such an effort should only be
considered in very few limited circumstances as outlined by controlling appellate
precedent. One of those circumstances arises when a client communicates with counsel,
and the purpose of that communication is to further some criminal conduct. See, 8.g,,
Lnited States v, Zolin, 491 U.S. 554, 563 (1989)(“It is the purpose of the crirus-fraud
exception to the attorney-client privilege to assure that the *scal of secrecy’ between
lawyer and client does not extend to communications “made for the purpose of getting
advice for the commission of a fraud’ or crime, "){citations omitted).
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HARWELL, BALLENGER, BARTH & HOEFER, L.L.P.

ATTORNEYS AT LAW
205 NORTH IRBY STREET
POST OFFICE BOX 107

FLO| E, SOUTH CAROLINA 29803
MICHASL BALLLNGER RENG] & o PHONLE: 843-662-6301
R. BRYAN HARWILL, FAX: 8435648384
KEVIN M. EARTH
FREDERICK A. HOEFER, ¢

April 13, 2004

The Honarable Orrin G. Hatch
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Re: Nomination of Robert Bryén Harwell to be U.S.
District Judge for the District of South Carolina

Dear Senator Hatch:

Please find attached miy written responses to the additional written
questions submitted by Senator Leahy.

Thank you for your kind attention to this matter.
With kindest regards, I am
Sincerely,
2
R. BRYAN HARWELL
RBHb:gn

Enclosures
cc! The Honarable Patrick J. Leahy

AO0 P IVd 00:LT 3L YO/CT/FO



201

Ql BERT BRYAN WELL, T ONAL W
QUESTIONS FROM SENATOR LEAHY

Q. Question IL 6 of the Senate Questionnaire that you answered asked

: you to identify the particulars of any political campaigns you have been
involved in, Including the name of the candidate, your title and your
responsibifities within the campaign. You responded that you have not
had such Involvement in political campaigns “other than contributor or
co-host for various local, state or national candidates,” Can you please
provide a more complete response to this question, including who these
candidates are, the nature and size of the events you co-sponsored, and
what your responsibilities were as co-sponsor of these events?

A.  Asa co-host or co-sponsor of local fundraising events, I was asked to make
a contribution of a certain level and to invite friends to also attend the reception and
make a contribution, with the hope of reaching a certain fundraising goal. My name,
along with many others, would then be listed on an invitation to 2
reception/fundraiser in Florence, S.C. for a particular candidate. For a national or
statewide candidacy, there would be many more individuals listed on the invitation,
as compared to & local candidacy.

To the best of my recoliection, I have been a co-host of the following events,
{ was a co-host of a fundraiser/reception for Rev. Mack Hines, (D) Candidate for the
S.C. State House of Representatives. This was attended by less than 50 people, and
I was asked to introduce him. Several years ago, my law partner and T had a smalf
campaign debt reduction function for Jim McGee, {R) S.C. State House of
Representatives. I think this function was attended by less than 25 people., With
regard to statewide and national political campaigns, I had no responsibilitles,
organizational or otherwise, other than making a contribution at a co-sponsors level,
and/or being requested to call friends to attend the local fundraiser/reception, and
consider making a contribution to a candidate’s campalgn. This was done on
Gearge Bush’s Presidential. campaign, Lindsey Graham’s Senate campaign, and
David Beasley’s Governor’s campaign. As best as I can recall, the Bush Campaign
fundraiser/reception had several hundred people in attendance, and had a large
number of people listed on the invitation. The Graham and Beasley events had
prabably less than 200 in attendance with a smalter number listed on the invitation.

Q. In Wilkes v, Young and Coupty of Florence, you brought a claim

against the County under 42 U.S.C. Sec, 1983 on behaif of a client who
claimed to have been wrongfully arrested for failing to pay a parking
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RESPONSI F Y. L TO ADI NAL W
QUESTIONS FROM SENATOR [ EAHY

ticket. Do you feel that this was an instance of government officials
overstepping their powers and infringing upon constitutional rights, and
do you see such overzealous enforcement tactics as a larger problem in
this country and one which the courts should be concerned about?

A.  Inrepresenting Ms, Wilkes as her lawyer and advocate, I believed she had a
meritorious claim infringing upon her constitutional rights. I do not have statistics
or data to indicate to what extent ar degree this issue may exist in this country.
However, the courts should always be concerned about the protection of the
constitutional rights of all parties that come before them. '
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my resp to the written follow-up gquestions posed

by Senator Leahy for the Commxttee ] conszdatanon I am also sending a copy of the responses directly

to Senator Leahy.

Again, my thanks to the Committee for the work ‘it is doing in connection with the

confirmation process.
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Aoz P f e

Hon, George P. Schiavell
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Responses of George Schiavelli to the
Written Questions of Senator Patrick J. Leahy

Last year you said that you believed the television show Traffic
Court was “closer to how a ... court should be run in real life” and
you commented on an “appropriate judicial demezanor.” When
Strom Thurmond was Chair of this Committee he would ask
judicial nominees if they would promise to be courteous if
confirmed as 2 judge. He said that the more power a person has,
the more courteous a person should be. Please share with us your
thoughts on the importance of treating all persons who appear
before you with conrtesy and how you intend to instill public
confidence in our federsl government and our federal justice
system.,

The quote from me referenced in the question Wes generated a8 a result of &
conversation I had with the publisher of the Los Angeles Metropolitan News
Enterprise. He and I are both “television trivia buffs.” and he bad bren discussing
some of the early television programs involving judicial officers, one of which
was “Traffic Court.” That show was on television in 1958, and T recal! waiching
it regularly. The “Judge” on the show wag Edgar Allen Jones, Jr.,, an Assistant
Dean at the UCLA Schoal of Law. During my conversation about the television
show, 1 remarked that ] thought Dean Jones comported himself much more
professionally and in more appropriate to how a court should be an
than do the current crop of teleyision jurists. I was contrasting Dean Jones
Jjudicious temperament to the often rude, snide, and sarcastic demeanor that seems
to have been adopted by many of the “judges” on today’s television programs. [
was askad if it was all right to quote me on that point, and I agreed.

I completely apree with the quotation fom Senator Thurman referenced in the
question, and 1 promise that I would be courteous in carrying out my judicial
duties if confirmed, Inmy view, it is the judge who sets the tone for the
courtroom, and, thus, creates the porception of the judicial system that the
lawyers, parties, jurors, witesses and others take with them. It is imperative that
a judpe at al times be courteous, patient and fair. This does not mear that the
judge must give up control of the courtroom, However, maintaining contrs] doss
not raquire the adaption of an inappropriate temperament. A judge who has lost
control of his or her composure is a judge who has lost control in the courtroom,

GOCEALIRTEEIE TSI
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In your Committee questionnaire, you revesi that you worked on
the Legislative Issues Subcommittee of the Judicial Council
Appellate Civil and Small Claims Advisory Committee.
Specifically what type of legislative recommendations did this
Committee make during your tenure with it?

During iy tenure as a state coust judge, I served on two judicial counsel advisary
committees. The first was the Judicial Counsel Civil and Small Claims Advisory
Committes. The d was the Judicial Counse] Appellate Advisory Committee,
My work on the Legislative Issues Sub nittee was while I was a member of
the Civil and Smuall Claims Advisory Comntnittes.

The California Judicial Counsel is the policy making body for the Califomia
courts. Its purpose is to work with the Administrative Office of the Courts

g potential changes in the operation and procedures of the courts
statewxdu In order to carry out its charge, the Judicia] Counse! has created
several advisory committess composed of judges and lawyers to report in various
aress,

The Civil and Small Clmms Adv:aury Comnmittee is one such comenittee, It
focuses on issues refating priocipally to court p dures and case

The regulation of court pracedures s.nd cage management is primaxily
accomplished through the Califonia Code of Civil Procedure and the California
Rules of Court. Thus, within the Civil and Small Claims Advisory Committes,
recommendations from practitionsrs and judges for change in the Code of Civil
Frocedure are first directed to the Legislstive Issues Subcommitiee. Sirnilarly, the
Rules Committes performs the same function with respect to proposed
modifications of the California Rules of Court,

Thus, most of the work of the subcommitiees is in reviewing proposed changes to
court progedures, usually invelving such things as time for notice, form and
format of papers, modifications to judicial forms for various procedures, etc.

Probably the most notewarthy issue that arose during my tenure on the Civil and
Smali Claims Advisory Committee related to confrolling local rules in the various
counties in California. While California has enacted statewide rules of court, it
was the practice for each county to enact its own set of rules supplementing the
state yules. Moreover, it was not uncommon for individual judges within the
counties o gnact thelr own rules in addition to the state and county rules,

Obvioysly, this created a labyrinthine “trap for the unwary™ for pracnuoncrs In
California, it iz comumon for attorneys to conduct their practices in

counties. All too frequently, an attorney who thought he of she had compted
with the state rules would find himself or herself in violation of a county rule or a
mle of a particular judge. It was very difficult for attorneys to keep abreast of all
of these rules, many of which were not published.

BOtALA 19aY1 034 LGHSNAVELLE
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Accordingly, the Civil and Small Claims Commitice proposed California Rule of
Court, Rule 981.1 *Preemption of Local Rules.” This rule, which has been
adopted statewide by the Judicial Courneil and the Administrative Offices of the
Courts provides that no county of court may operate under & rule relating to
pleadings, demurrers, ox parte applications, motions, discovery, provisional
remedies or the form and format of papers which had not been approved by the
Judicial Counsel. This rule has gone a long way to ensuring the efficient
adminiswation of justice by preventing the confusion and censternation caused by
lecal court rules. ’

You have impressive experience in the areas of civil and appellate
Jaw, but you do not have a similarly lengthy background in
criminal matters, which comprise a great deal of the cases you
would hear as a District Court judge. How will you prepare
yourself to rule on these types of matters and what relevant
experience do you have that will assist you in these cages?

During my tenure on the state court bench, [ had a great deal of exposure to
criminal matters both in the trial court and at the appellate Jevel. From March
1994 unti] the end of 1995, my assignment was a felony calendar court in the
Criminal Courts Building in Los Angeles. In that capacity, my case laad
consisted entirely of felony criminal cases. 1 handled hundreds of criminal
mafters from felony arrai it pre-trial proced trial, ing, and post~
trial motions.

During 1995, I sat by essignment in the California Court of Appeal, Second
Appellate District, Division 7. While serving on the Court of Appeal, 1
exclusively reviewed criminal procecdings,

Finally, I sat in the Appellate Division of the Superior Court for approximately
three years and was elected the Presiding Justice in two of those years. The court
handled over 800 cases per year and the majotity of the malters coming to the
appellate division were appeals in criminal cases,

In preparing for my duties as 2 United States District Judge, I recognize that I will
confront issues and procedures that differ from those in the state court, Iview it
s the job of any judge, whether at the federal or state level, to ensure that he or
she keeps abreast of the law and its developments. Accordingly, as I did when T
was assigned to a felony trial court, if confirmed, I intend to spend a great deal of
my time, both at the court and at home, “getting up to speed” on federal
procedures, both civil and criminal.

POTELR1unR 15202 GRENIAVELLY

i@oos



THE VIRGIN ISLANDS BAR ASSOCIATION

2008 OMeers:
Amves W. Carty, Jr.
Pregidert

Moxwsll D, Mclntosh
PrasidentBacy

Scot f. McChain

Troasursr
Simane &, D. Frondis
‘Secretary

Richord 1. Evungefisto
ABA Delegate

Telephone:
{340) 776-7497
Focsimilie:
(340} 773-5060

27 & 28 King Croes St.

Phoselic Count, Csted
St Crobe USVE

Emailt:
wiborfviaconws.vet

Wabsite;
ww vibar.org

207

SUBMISSIONS FOR THE RECORD

“STR1vING FOR JUSTICE... StRvING Qux Coxwumry"

April 7, 2004

The Honorable Orinn Hatch
Chairman, Senate Iudicmry Comumittee
224 Dirksen Senate Office Buﬂdxng
United States Senale :
Washington, DiC. 20510

riiration of Curtis Gomez, Esq. as District Court Judge

Dear M, Chaitinan:

1 have been notiﬁed that the Senate Judiciary Committee has set thesconfirmation
hearing -oft He nomination of Curtis V. Gomez, Esq,, Assistant’ Umted States
Attorney for the Virgin Islands, to become the next United States-Disttict Court
Judge for the Virgin Islands, 5t. Thomas St. John District. Due to the fact that 1 am
unable o atténd the hearing which is scheduled for Thursday, April 8%, 1 am
submittinig: this letter in support of Atiorney Gomez's nomination: 1 regpectbully
request that my Tetter be read into and made a part of the ofﬁc:al remrd nf the
heanng

As Presidént of The Virgin Islands Bar Association, [ am extretneli pleased to
inform you and the Judiciary Commmittee of the widespread support for Attorney
Gomez withirour Association to fill this position. 'In this regard; the Association
conducted a4 ol of its members when the White House initially released the
nomination of Attorficy Gomez. The poll was. contluctsd pursuasit to the
standard practices. of our Association regarding all judicial nomiriations. The
results of the poll were. averwhelmingly in favor: of Attorney Gomez's
nomination. Specifically; i members of the Bar Assocmhon gavehxm qualified
or highly qualified falir i
reputation in the commmumity’

As such, speaking on behalf of 'I'he Vn-gm Islands Bar Association, I can assure
you that the confirmation of Attorrey Gostigz’s iomination will be welcomed by
the members of our Association., On a personal note, I know Curtis very well.
We served together as officers of the Bar Association and worked on several
issues affecting our Asgociationand the Virgin Islands community. I am

P.O. Box 224108 » Christionstad + 5t. Croix = United Stotes Virgin istawds « 000224108
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The Honorable Orinn Hatch - Chairman
Senate Judiciary Comumittee

April 7, 2004

Page 2

especially proud to endorse Attorney Gomez, a Virgin Islander, as our next
District Court Judge. He will definitely uphold the legacy of the Honorable
Almeric L. Christian, the first Virgin Islander to serve as Chief Judge of the
District Court of the Virgin Islands. With his confirmation, Attorney Gomez will
join another eminently qualified Virgin Islander on the Federal bench of the
Virgin Islands, our esteemed Chief District Court Judge, Raymond L. Finch.
Together, | am confident that thesc two outstanding Virgin Islands jurists will
dispense justice fairly to the people of the Virgin Islands.

1, therefore, strongly endorse Attorney Gomez's nomination to be the next
United States District Court Judge for the Virgin Islands. | respectfully urge the
Senate Judiciary Committee to confirm his nomination unanimously and without
hesitaion. [ am available to provide any additional information to the Judiciary
Comumittee as you deem appropriate. Thank you.

cc: The Honorable Donna M. Christian Chrit MD - Member of C

B’
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HON. DONNA M. CHRISTENSEN

Upon Attorney Curtis Gomez graduating from High School in the
Virgin Islands, the dream of becoming a lawyer fermented into the
decisonal stage to attend one of the country's best Law Schools and
which would him help to realize the aspiration of becoming a
judge, preferably in the federal judiciary. Steadfastness and
determination, love of the practice of law, excellence in
understanding American Jurisprudence and the urgent quest to
serve the community where he was born and raised, the (U. S.
Virgin Islands) has brought Attorney Curtis Gomez before the
Senate's Judiciary Committee today. Attorney Gomez is known to
be affable and has an admirable reputation among his peers and
others wherever worked.

Since his graduation from Harvard University Law School,
Attorney Gomez has had the opportunity to endeavor in the
practice of law in the private sector, here in Washington, D.C. as
well as in the U. S. Virgin Islands. In all areas where he has
practiced he has done commendably well. Subsequent to the time
spent in private practice, he has spent a number of years in the
public sector in the Office of the U.S. Attorney for the Virgin
Islands where is he is presently employed as an Assistant U. S.
Attorney.

Mr. Chariman and members of the committee, it is important that a
federal judge in the U.S. Virgin Islands understand the folkways as
well as the history as it has evolved in this Caribbean territory of
the United States of America. Historically, from the transfer of the
ownership of the islands from Denmark to the United States
eighty-seven years ago, the citizens of the islands have been proud
to be U. S. citizens. During World War 11, they petitioned the
Congress to include them in the draft so that they could serve their

country.

Attorney Gomez is familiar with the social, economic and
philosophical issues of the Virgin Island, and such knowledge will
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be extremely helpful in making decisions as a Federal Judge.
Besides his knowledge and familiarity with federal jurisprudence,
he is equally familiar with territorial jurisprudence. Additionally,
it is my belief that he possesses the necessary judicial
temperament which will guide him in rendering well reasoned and
legally supported decisions.

Mr. Chariman and members of the Senate Judiciary Committee,
without reservations, I support the nomination of Attorney Gomez
who has been recommended by the President of the United States
to become a Federal Judge for the District Court of the U. S.
Virgin Islands. I respectfully urge that this nomination be reported
favorably to the full body.
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From: Ciendinen, Monique

Sent:  Tuesday, Aprit 06, 2004 5:13 PM
To: DMCGVIo0

Ce: cwd_ret@msn.com

Subject: Dawson's comments on Gomez

————— Original Message-----

From: EDawson37@aol.com [mailto:EDawson37@aol.com]

Sent: Tuesday, April 06, 2004 5:08 PM

To: Clendinen, Monigue

Subject: Re: Curtis Gomez hearing is Thursday in the Senate Judiciary Committe ¢

Upon Attorney Curtis Gomez graduating from High School in the Virgin Islands, the dream of
becoming a lawyer fermented into the decisonal stage to attend one of the country's best Law Schools
and which would him help to realize the aspiration of becoming a judge, preferably in the federal
judiciary. Steadfastness and determination, love of the practice of law, excellence in understanding
American Jurisprudence and the urgent quest to serve the community where he was born and raised, the
(U. S. Virgin Islands) has brought Attorney Curtis Gomez before the Senate's Judiciary Committee
today. Attorney Gomez is known to be affable and has an admirable reputation among his peers and
others wherever worked.

Since his graduation from Harvard University Law School, Attorney Gomez has had the opportunity to
endeavor in the practice of law in the private sector, here in Washington, D.C. as well as in the U. S.
Virgin Islands. In all areas where he has practiced he has done commendably well. Subsequent to the
time spent in private practice, he has spent a number of years in the public sector in the Office of the
U.S. Attorney for the Virgin Islands where is he is presently employed as an Assistant U. S. Attorney.

Mr. Chariman and members of the committee, it is important that a federal judge in the U.S. Virgin
Islands understand the folkways as well as the history as it has evolved in this Caribbean territory of the
United States of America. Historically, from the transfer of the ownership of the islands from Denmark
to the United States eighty-seven years ago, the citizens of the islands have been proud to be U. S.
citizens. During World War 11, they petitioned the Congress to include them in the draft so that they
could serve their country.

Attorney Gomez is familiar with the social, economic and philosophical issues of the Virgin Island, and
such knowledge will be extremely helpful in making decisions as a Federal Judge. Besides his
knowledge and familiarity with federal jurisprudence, he is equally familiar with

territorial jurisprudence. Additionally, it is my belief that he possesses the necessary judicial
temperament which will guide him in rendering well reasoned and legally supported decisions.

Mr. Chariman and members of the Senate Judiciary Committee, without reservations, I support the
nomination of Attorney Gomez who has been recommended by the President of the United States to
become a Federal Judge for the District Court of the U. S. Virgin Islands. I respectfully urge that this
nomination be reported favorably to the full body.

4/8/04
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i U Senator Dianne Feinstein

Statement of Introduction for George Schiavelli
Nominations Hearing

Mr. Chairman. | am pleased to introduce to the Committee, the
Honorable George Schiavelli, who is nominated to be a judge for the
Central District of California.

Like other nominees from California, Judge Schiavelli was
nominated through our State’s bipartisan judicial selection process.
He earned the unanimous endorsement of the Central District’'s

Bipartisan Judicial Advisory Committee.

Judge Schiavelli is joined today by his wife Holli, his son Peter
(age 17), his daughter Olivia (age 9}, and his close friend Roy
Wuchitech, a partner at the firm of Sheperd, Mullen, Richter, and '
Hampton. Could you all please rise so the Committee can
acknowledge you?

Judge Schiavelli has impressive academic credentials. He
attended Stanford University in the late 1960s. He then obtained his
law degree from the UCLA School of Law, where he graduated first in
a class of approximately 300 students and earned Order of the Coif
honors.

Judge Schiavelli spent the next twenty years as an attorney in
the private sector for such prominent Los Angeles firms as O'Melveny



213

& Myers; Ervin, Cohen & Jessup; and Horvitz & Levy. At Ervin,
Cohen & Jessup, he specialized in unfair competition and unfair
business practice disputes. Later, at Horvitz & Levy, he practiced as
an appellate litigator.

In 1994, Judge Schiavelli achieved a life-long dream by
obtaining an appointment to the Los Angeles Superior Court. Judge
Schiavelli served on the Superior Court for six years. Due to his
extensive appellate expertise, the Court appointed him to the ‘
Appellate Division. He then became the Division’s Presiding Judge.

Due to the growing medical expenses of his ailing mother and
the education costs of his children, Judge Schiavelli reluctantly retired
from the Bench in 2000 and returned to private practice. Since his
retirement, he has acted as a mediator and arbitrator for several
alternative dispute resolution firms and joined the firm of Reed, Smith,
Crosby, and Heafy as Of Counsel.

Judge Schiavelli made a decision to try to return to the bench
when his mother passed away in March, 2003.

Based on the testimonials of his legal peers, this return is

welcome and eagerly anticipated

s Associate Justice of the Caifornia Supreme Court, Joyce
Kennard, said that Judge Schiavelli's appellate background,
“coupled with his superb intellect, capacity for hard work, and a
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terrific judicial temperament, would make him an outstanding
judge on the Central District Court.”

¢ Associate Justice Carlos Moreno of the California Supreme
Court similarly said of Schiavelli, “he has the right balance of
temperament, experience, diligence, and intelligence to make
an excellent” district court judge.

¢ Associate Appellate Justice Katherine Todd encapsulated the
views of a number of the Judge’s supporters when she
described his impressive courtroom demeanor: “Judge
Schiavelli’'s courtroom demeanor is excellent .. [h]e is low key,
respectful of litigants as well as litigators, puts people at ease,
is always well prepared, and maintains complete control of the
courtroom in a friendly and forthright manner.”

Judge Schiavelli also has found the time during his busy legal career
to actively volunteer in the community. He has served as President
of the UCLA Law School Alumni Association, on the Board of
Directors of the Federated Italo-Americans of Sotuhern Calfiornia,
and has served as a coach for the James Monroe High School mock
trial team.

In sum, | believe Judge Schiavelli has the experience and skills
necessary o serve on the Federal bench with distinction. | urge the
Commitiee to support his nomination.
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ORRIN G. HATCH, UTAH, CHAIRMAN
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BRUCE A COHEN, DEMOCRATIC CHIEF COUNSEL AND STAFF DIRECTOR

Statement of Senator Orrin G. Hatch
Chairman, Committee on the Judiciary

Before the United States Senate Committee on the Judiciary
on the Nominations of

William Duane Benton to be United States Circuit Judge
for the Eighth Circuit

Robert Bryan Harwell to be United States District Judge

for the District of South Carolina
George P. Schiavelli to be United States District Judge
for the Central District of California
Curtis V. Gomez to be Judge for the District Court

of the Virgin Islands

April 8, 2004

We are delighted today to welcome before the Committee four outstanding
nominees who are exceptional choices and will prove to be valuable assets to the federal
bench. These nominees include William Duane Benton to be United States Circuit Judge
for the Eighth Circuit, Robert Bryan Harwell to be United States District Judge for the
District of South Carolina, George P. Schiavelli to be United States District Judge for the
Central District of California, and Curtis V. Gomez to be Judge for the District Court of
the Virgin Islands for a term of ten years.

I am pleased that the Committee continues to hold hearings and report out the
President’s highly qualified nominees, and appreciate the cooperation of all Committee
members. However, the current confirmation recotd of judicial nominations is woefully
inadequate. The United States Senate is far behind the average confirmation pace of
judicial nominations for Presidential Election years. The average confirmation number
for April in an Election year is 14. So far in 2004 the Senate has only confirmed 4 (4 vs.
14). In the six presidential election years from 1980 to 2000, the Senate confirmed an
average of 45 judicial nominees (37 district, 8 appeals) and confirmations continued well
into the fall during five of the past six presidential election years.

In fact, if we compare apples to apples, by April of their fourth year in office, the
Senate had confirmed 184 nominees for President Clinton and more than 200 for
President Carter. In the same time frame, the Senate has confirmed 173 of President
Bush’s nominees, fewer than both previous Democratic presidents.
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A more troubling statistic remains ~ the number of judges blocked on the Senate
floor. In addition to the unprecedented filibusters of last year, we are now faced with a
complete shutdown of all judicial nominations and most executive nominations.
Nevertheless, | am optimistic that the Senate will be able to overcome this obstruction
and confirm many of the judges that are currently stalled on the floor as well as the
nominees before the committee today.

Let me say a few words about the nominees before us today.

Judge William Duane Benton has been nominated to serve on the Eighth Circuit
Court of Appeals. He is an ideal nominee and is well suited for the federal bench. Judge
Benton is currently a judge on the Supreme Court of Missouri, where he has served for
13 years, including two years as chief justice of the court. He is highly respected by his
peers, has broad bipartisan support, and received a unanimous “Well Qualified” rating
from the American Bar Association. Both of Judge Benton’s home state senators,
Senators Bond and Talent, enthusiastically support his nomination to the Eighth Circuit,

Before I go on, I want to note here that Judge Benton is the only certified public
accountant serving on any state supreme court in the United States.

Judge Benton has an outstanding academic record and I want to list a few of his
accomplishments: He graduated summa cum laude from Northwestern University, where
he became a member of Phi Beta Kappa. He then attended Yale Law School, where he
distinguished himself as both an editor and managing editor of the Yale Law Review.
While on active duty in the Navy, he attended business school at night at the University
of Memphis and received his master’s in business administration—with highest honors.
And in 1995, he received an L.L.M. from the University of Virginia.

Judge Benton has been a dedicated public servant throughout most of his career,
serving in all three branches of the government at the state or federal level. He was
confirmed by the Missouri Senate for many of those positions: Director of Revenue for
the Missouri Department of Revenue; the Chair of the Board of Trustees for the Missouri
State Employees’ Retirement, and Member of the Board of Regents for Central Missouri
State University. Additionally, the governor of Missouri appointed Judge Benton to the
Muitistate Tax Commission prior to his service on the bench. The Missouri Senate also
confirmed him for that position, and members from 32 other states elected him chair of
the commission. Judge Benton also served as chief of staff to Missouri Congressman
Wendell Bailey in the U.S. House of Representatives.

In addition to his many years as a public servant, Judge Benton maintained a law
practice. During the 1980s, he had a general civil practice representing clients such as
statewide associations and groups, small businesses, and local governments. He also
represented several federal inmates on a pro bono basis.

I would also note Judge Benton’s military career. From 1975 to 1979, he served
with the U.S. Navy as a judge advocate. A Vietnam veteran, Judge Benton retired from
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the U.S. Naval Reserve at the rank of Captain following 30 years of active and reserve
service.

As I noted, Judge Benton is nominated to serve on the Bight Circuit. Another
nominee to this court, Raymond W. Gruender, remains on the Senate Executive Calendar
awaiting confirmation. I would hope that both of these nominees would get an up or
down vote on the Senate floor. Now there have been some issues raised in the past
regarding President Bush’s nominees from Missouri, always in connection with a Clinton
nominee from Missouri, Justice Ronnie White. I would note that Justice White is
currently a colleague of Judge Benton’s on the Missouri state supreme court. It is my
understanding that Justice White supports this nomination.

Justice White is an example of my fair treatment of judicial nominees who have
been opposed by home state senators. He was nominated for the United States District
Court for the Eastern District of Missouri by President Clinton. Justice White was, in the
end, opposed by both home state senators, Senator Ashcroft and Senator Bond. During
the deliberation on the nomination of Justice White, I considered the deference due to the
President and the deference due to the senators from the nominee’s home state. I stated
during the debate, and still believe, the President is due a large degree of deference, and
therefore, even though I did not support Justice White’s nomination, I moved his
nomination forward.

Accordingly, I held a hearing on his nomination and Justice White was reported
out of Committee. Senator Ashcroft, who was a member of the Judiciary Committee,
voted against reporting the nomination. Significantly, despite their opposition to his
nomination, neither Senator Ashcroft nor Senator Bond mounted an effort to filibuster the
White nomination. Obviously, this is quite unlike the situation we have this Congress,
where nominees are filibustered or otherwise blocked from receiving a vote on the Senate
floor.

Justice White was given an up or down vote by the full Senate. Afier reviewing
his record and consulting with home state senators, [ voted against the nomination. Tt
was unforfunate that following the defeat of Justice White by the full Senate, there were
statements made that women and minority candidates were treated unfairly by the Senate.

Let me emphasize that in the case of Justice White, as in every nomination, [ give
careful consideration of the position of the nominee’s home state senators. These
senators are in a unique position to evaluate whether a nominee instills the confidence in
the people of a state necessary to be a successful Federal judge in that state. This is
particularly true for a district judge nominee whose jurisdiction, if confirmed, would be
wholly limited to that particular state. There have been several other instances,
notwithstanding serious reservations on my part, that [ have supported contested district
court nominees after considering the views of home state senators.

This is not the case with Judge Benton. He has the support of both home state
senators, wide support of members of the Missouri bar, as well as community
organizations such as the Jefferson City Branch of the N.ALA.C.P.
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Judge Benton has a solid reputation for possessing a high level of integrity, and
for being personable and engaging. I'm sure that my colleagues will agree that Judge
Benton brings unmatchable expertise, as well as experience to the federal bench. And 1
welcome him this morning.

Today’s hearing also includes three nominees for district court positions. Rebert
Bryan Harwell is nominated to serve on the District Court of South Carolina. Mr.
Harwell graduated from the University of South Carolina School of Law, after which he
clerked consecutively for South Carolina Circuit Judge Rodney A. Peeples and U.S.
District (South Carolina) Judge G. Ross Anderson, Jr. He has also served as a Judge
Advocate General officer in the South Carolina National Guard. In addition to practicing
law, he serves as a mediator or arbitrator for individuals, corporations and governmental
entities. Mr. Harwell brings 20 years of legal experience which no doubt has prepared
him well for the district court bench.

Judge George P. Schiavelli has been nominated to serve as a district court judge
for the Central District of California and will be a great addition to the federal bench.
Judge Schiavelli was recommended by a bipartisan committee that reviews potential
district judges throughout California and will succeed Judge Lourdes Baird when he steps
down on May 12, 2004. Judge Schiavelli’s impressive credentials are reflected in his
unanimous American Bar Association rating of Well Qualified.

Judge Schiavelli received his undergraduate degree from Stanford where
he was a teammate of Heisman Trophy winner Jim Plunkett. After graduating
from Stanford he went on to UCLA Law School graduating first in his class.

Much of his legal career has been devoted to appellate work. After a stint
at O’Melveny & Myers, he became a partner at Ervin, Cohen & Jessup and later
at Horvitz & Levy, before he began his distinguished career in public service. He
joined the Los Angeles Superior Court in 1994 where he served until 2000, Judge
Schiavelli also has extensive experience as a mediator, arbitrator, referce, and
special master.

The nominee for the Virgin Islands, Curtis V. Gomez, comes before the
committee with an excellent reputation as an Assistant United States Attorney. Heis a
native of the Virgin Islands, born on St. Croix. He eamed his bachelor’s degree from the
George Washington University, and law degree from Harvard. After graduating in 1989,
Attorney Gomez joined the law firm of Patton Boggs & Blow (now Patton Boggs LLP)
in Washington DC. In 1993 Attorney Gomez joined the Virgin Island law firm Dudley,
Topper & Feuerzeig until 1997.

In addition to being an Assistant United states Attorney in the Virgin Islands he
has also served as an AUSA for the Eastern Virginia District. Mr. Gomez has earned the
respect of those in his community and the attorneys who know him best. In fact the
Virgin Island Bar Association recently sent a letter expressing that Mr. Gomez had the
“overwhelming” support of its members, and that Mr. Gomez received “qualified or
highly qualified ratings in the areas of legal competence, judicial demeanor, reputation in
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the community and courtroom experience.” In short, Mr. Gomez will be an outstanding
addition to the federal bench.

1 look forward to hearing from all of our nominees, and I thank them for
appearing before the committee today.
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Statement of Senator Hollings Before the Judiciary Committee
Regarding the Nomination of Robert Bryan Harwell
for the District Court of South Carolina

Mr. Chairman, thank you for the opportunity to provide a statement on the nomination of
Bryan Harwell to be a federal judge in the Low Country of our home state of South Carolina.

You and [ continue to work together well, on a bipartisan basis, to make sure only
qualified judicial nominees with the right temperament end up on South Carolina’s federal bench.
The rest of the country has been mired in conflict over a few judicial nominees, so your
willingness to choose excellent, balanced nominees for our bench in South Carolina is
heartening.

As you know, I support nominees from both parties no matter who is President, but |
don’t believe this nation’s courts should be filled with judges who are advancing a political
agenda. We need to stay above politicizing the courts for short-term political gain.

Bryan Harwell has distinguished himself as a trial lawyer with a law firm in Florence and
Marion, representing individuals and small businesses in general civil, criminal, workers
compensation, and family court matters. In particular, he has developed expertise in torts and
insurance, product liability, malpractice and other negligence cases. His Martindale-Hubbell
Rating is AV, the highest possible.

After distinguished performance at our own University of South Carolina Law School,
Bryan Harwell clerked for both a state and a federal judge. He has developed broad experience
and expertise as a trial practitioner that will translate well as he begins a career as a trial judge.

As a veteran, I appreciate Mr. Harwell’s service for a number of years in South Carolina’s
Army National Guard, during which he rose to the rank of JAG Captain.

He has also contributed to his community as a Trustee of the Florence Darlington
Technical College and as a business law professor there. His career has been distinguished and
well rounded, and he has been an asset to his community.

-more-
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Mr. Chairman, I am not much interested in what political leanings a nominee has in his
personal life. But [ have been disturbed by a few of the nominees this Committee has voted out,
who have been outside the judicial mainstream, or are only marginally qualified, or are tainted by
conflicts and their past political work.

You and I need to continue making sure that our federal bench in South Carolina stays
well above this fray. Your input in nominating our state’s best lawyers, such as Bryan Harwell,
to sit on our bench, has been indispensable to preserving the quality of this bench that I have
worked for 38 years to maintain.

I also want to recognize the distinguished nominee’s wife Debra and their family. This
nomination is a testament to the efforts of your entire family, and you all have much to be proud
of this moming.

Mr. Chairman, I am quite satisfied with Bryan Harwell’s nomination, which I gladly
endorse. I thank all the Committes members for considering him.
Ht#
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Statement of Senator Patrick Leahy
Ranking Member, Senate Judiciary Committee
Hearing on Judicial Nominations
April 8, 2004

Today, the Judiciary Committee is holding its eighth judicial nominations hearing of
2004. This is 33 percent more hearings for judicial nominees than were held in all of
1996 when President Clinton was in the White House. Indeed, by this date in 1996, the
last year of that presidential term, the Commiittee had held only two hearings to consider
judicial nominees. The comparison to the number of hearings in 2000, another
presidential election year, is also striking. That year only eight nominations hearings
were held all year. So by the standards set by Republicans in the last two presidential
election years, we would be finished with judicial nominations hearings for the year-- and
it is early April.

When the American people hear partisan speeches accusing Senate Democrats of
obstructing this President’s judicial nominees, they should recognize it as purely political
rhetoric, signifying nothing. The facts are that Senate Democrats have been much more
cooperative with this President than Republicans were when President Clinton was in the
White House. Democrats on this Committee and in the Senate have shown great restraint
and extensive cooperation in the confirmation of 173 of this President’s judicial
nominations. We have reduced circuit court vacancies to the lowest level since the
Republican Senate leadership irresponsibly doubled those vacancies in the years 1995
through 2001. We have already reduced overall federal court vacancies to the lowest
levels in 14 years. We continue to move forward this year at a rapid-fire pace in
Committee, light years faster than any even approached in the Clinton years.

Today we are considering the nominations of four people to seats on the federal bench.
William Duane Benton of Missouri, nominated to the U.S. Court of Appeals for the
Eighth Circuit, Robert Harwell to the U.S. District Court in South Carolina, George
Schiavelli for the U.S. District Court in the Central District of California, and Curtis
Gomez, for the U.S. District Court in the Virgin Islands.

Today’s nominee for the Circuit Court, Judge Benton, currently serves on the Supreme
Court of Missouri. He has a reputation as a conservative, but fair-minded judge. As an
attorney he had experience in a variety of areas of law, and on the State Supreme Court
has handled complex criminal and civil cases. He has written a number of opinions, and
they are really quite good, laying out the facts and the law with no hint of any personal
bias. Judge Benton shows a willingness to listen to all litigants and to be fair.

I was especially struck by his faimess in death penalty cases. Far too often judges,
especially elected judges, yield to the pressure of those who would sacrifice important
constitutional principles in capital cases. As I look at his record, I see that of the 21
published opinions Judge Benton has written in death penalty cases, he has affirmed 12
and reversed nine. Whether I agree or disagree with his decisions in each of these cases,
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I do think such his record indicates some sense of equity. 1 think it is telling that he is
willing to see beyond what are always terrible facts in these cases to ensure that justice
and important constitutional safeguards are preserved.

I hope that my praise for his work in death penalty cases will not hurt Judge Benton’s
nomination. [remember not so long ago when another judge on the Supreme Court of
Missouri, now-Chief Justice Ronnie White, was before this Committee as a nominee to a
seat on the federal bench. Sadly, Judge White’s willingness to uphold the Constitution
and ensure fair process in death penalty cases led to his being defeated by a party line
vote of Republican Senators. His record was twisted and distorted for purposes of
partisan politics.

Judge White was twice nominated by President Clinton to fill a seat on the U.S. District
Court. This Committee held two hearings on his nomination and at both of those
hearings, Judge White was introduced enthusiastically by Senator Bond, and after each of
these hearings the Committee voted favorably to report his nomination to the full Senate.
Despite this bipartisan support, however, his nomination was delayed for months and
then years. When the time finally came for a vote on the Senate floor, Judge White was
ambushed and he was rejected in a party line vote during which Republicans who had
supported his nomination previously reversed position to scuttle it before the Senate.

The biggest distortions of Judge White’s record were in death penalty cases. His record
on the whole compares favorably to Judge Benton’s. According to testimony at Attorney
General Ashcroft’s confirmation hearing, Judge White voted to affirm the death penalty
in 69 percent of the cases he heard. Looking just at the opinions Judge Benton has
authored, we see him writing to affirm the death penalty 58 percent of the time. If we
factor in cases in which he did not write the opinion but voted to affirm a capital
sentence, I am sure the percentage is higher, and approaches Judge White’s record.

For opposing a capital sentence in dissent in a small minority of the cases he heard,
Judge White was vilified. Then-Senator Ashcroft took to the Senate floor and pointed to
Judge White’s record in death penalty cases as evidence that White was “pro-criminal,”
further describing Ronnie White as a judge, “with a tremendous bent toward criminal
activity or with a bent toward excusing or providing second chances or opportunities for
those who have been accused in those situations.” These were outrageous things to say
about a man who had devoted his life to the law, who had served many years on the
State’s highest court, and who had voted to reverse a small number of death sentences in
order to preserve the integrity of the Constitution. When Judge White came to testify at
Attorney General Ashcroft’s confirmation hearing, Senator Specter offered him an
apology for the way in which he was treated.

I mention all of this, as I said, because it provides such a stark contrast to the treatment
that Judge Benton is getting and 1 daresay will get as his nomination proceeds through the
Senate. I doubt anyone will look at the nine cases in which he wrote to reverse a death
penalty — 50 percent more cases than those Judge White voted to reverse -- and accuse
him of being “pro-criminal”. I will be surprised if, because he has found reversible error
in the imposition of nine different death sentences, each one involving terrible crimes and
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horrific facts, any Member of this Committee or this Senate will accuse him of having a,
“tremendous bent toward criminal activity.” [ will be shocked if, because he exercised
his best judgment and followed the law as he understood it, he will be vilified and
humiliated in a sneak attack in the manner that Judge Ronnie White was treated.

Of course, none of that should happen to Judge Benton, just as none of that should have
happened to Judge White. Ihope that one day Judge White’s name can come back before
this Committee and the Senate and that he can be treated with honesty, integrity and
respect, just as we do today treat Judge Benton.

We will also hear today from three nominees to district courts, two for lifetime
appointments and one for a 10-year appointment to an Article I Court in the U.S. Virgin
Islands. Mr. Schiavelli is another Bush nominee to have been nominated and have a
hearing in advance of the time the vacancy he is nominated to fill even exists. 1look
forward to hearing from these nominees today, as well.

HiH#H##



NOMINATION OF MICHAEL H. WATSON, OF
OHIO, NOMINEE TO BE DISTRICT JUDGE
FOR THE SOUTHERN DISTRICT OF OHIO

FRIDAY, JUNE 4, 2004

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:06 a.m., in Room
SD-226, Dirksen Senate Office Building, Hon. Michael DeWine,
presiding.

Present: Senator DeWine.

OPENING STATEMENT OF HON. MICHAEL DEWINE, A U.S.
SENATOR FROM THE STATE OF OHIO

Senator DEWINE. The Committee will come to order.

It is my pleasure and honor today to introduce Judge Michael
Watson, who currently serves on the Tenth District Court of Ap-
peals in Franklin County, Ohio. President Bush has nominated
JFdO%e Watson to serve as a Federal judge in the Southern District
0 io0.

Before I speak about Judge Watson, I would like to welcome to
the Committee several people who are here today to support him.
Judge Watson’s wife, Lori Watson, is here. We would like to wel-
come her. His two staff attorneys, Dorci Gass and Carrie
Wambaugh, and his administrative assistant, Karen Waldrop, we
would welcome all of them here. We thank you all for coming.

I am sorry that none of Judge Watson’s three sons could make
it today. Grant and Tommy are both at Ohio State and Harrison
is at Thomas Worthington High School. All are either taking or
preparing for final exams this week.

Judge Watson has had a long and distinguished career as a pub-
lic servant. He has been a judge on the Tenth District Court of Ap-
peals in Franklin County since Governor Bob Taft appointed him
in May of 2003.

From 1996 to 2003, Judge Watson served on the Franklin Coun-
ty Common Pleas Court, a position he was appointed to by then
Governor George Voinovich, and to which he was re-elected twice.

In Ohio, the Common Pleas Court is the highest trial bench. It
is a court that tries all the major civil and criminal cases. During
his last 3 years on the trial court, Judge Watson served as adminis-
trative judge with responsibility for the administrative manage-
ment of the 16-member court and its staff. He dealt with literally
thousands of cases during his time as a State trial court judge.

(225)
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Before serving on the bench, Judge Watson worked for the office
of then Governor George Voinovich, first as Deputy Chief Legal
Counsel and then, from 1994 to 1995, as Chief Legal Counsel. Prior
to that, he was Chief Legal Counsel to the Director of the Ohio De-
partment of Commerce.

Judge Watson also spent several years in private practice, focus-
ing primarily on personal injury litigation, employment disputes,
workers compensation, and criminal defense.

Without question, Judge Watson has had an impressive legal ca-
reer. What really impresses me about him is how hard he has
worked throughout his entire life. Judge Watson has genuinely
lived the American dream. He has lived that dream by working
hard and overcoming odds. He came from a working class family,
where he was the first in his family to graduate from college. Now
he is here before us as a nominee of the President of the United
States, to be a Federal District Court Judge.

When we get to questioning, I will ask Judge Watson about his
beginnings, his humble beginnings. I would like for him to fill in
the gaps about his life for us. But for now, I just want to say to
Judge Watson that he should be very, very proud of his achieve-
ments.

Judge Watson, I believe, will be a fine addition to the District
Court. In his time on the Ohio Court of Common Pleas and on the
Ohio Court of Appeals, Judge Watson has distinguished himself
through his thoughtful legal reasoning and his great integrity. This
experience and his temperament make Judge Watson highly quali-
fied for the Federal District Court.

Let me at this point ask Judge Watson to come forward. Judge,
if you will remain standing, and raise your hand and take the oath.

Judge do you swear that the testimony you are about to give be-
fore the Committee will be the truth, the whole truth, and nothing
but the truth, so help you God?

Judge WATSON. I do.

Senator DEWINE. Judge, if you will please be seated, you can
make any opening statement you would like to make, or introduce
anyone else that you would like to introduce at this point, and then
I will get to our questions.

STATEMENT OF HON. MICHAEL H. WATSON, NOMINEE TO BE
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF OHIO

Judge WATSON. Thank you, Mr. Chairman.

First of all, I want to thank you personally for holding this hear-
ing today, and the other members of the staff of the Committee for
being present today. It is a distinct privilege to be in the United
States Senate this morning, having the opportunity to talk about
my beginnings and where I have come from. So I very much appre-
ciate that. I also want to extend my thanks to President Bush for
nominating me for this position.

In addition to the individuals you previously identified, Mr.
Chairman, I have with me today two law school classmates of
mine, Hon. John M. Peterson, who is sporting the “ZZ Top” beard
in the back, and along with him is Mr. David Ahrendt.

Senator DEWINE. We welcome them.
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Judge WATSON. Thank you. They have always been great sup-
porters of mine and it really touches me that they are here this
morning. So thank you very much for the opportunity.

[The biographical information of Judge Watson follows.]
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QUESTIONNAIRE FOR NOMINEES REFERRED
TO THE
UNITED STATES SENATE COMMITTEE ON THE JUDICIARY

L BIOGRAPHICAL INFORMATION
Full Name (include any former names used.)
Michael Harrison Watson
Address: List current place of residence and office address(es)

Residence: Worthington, Ohio

Office: Tenth District Court of Appeals
373 S. High Street, 24" Floor
Columbus, Ohio 43215

Date and place of birth.
November 7, 1956, Akron, Ohio

Marital Status (include maiden name of wife, or husband's name). List
spouse's occupation, employer’s name and business address(es).

Lori Lynn (Eckert) Leavitt Watson
Vice-President Flag Lady, Inc.
Flag Lady, Inc.

4567 N. High Street

Columbus, Chio 43214

Education: List each college and law school you have attended, including
dates of attendance, degrees received, and dates degrees were granted.

(8)  The Ohio State University
January, 1979 to March, 1983
B.A. in Political Science
March 18, 1983

(b)  Capital University School of Law
August, 1983 to May, 1987
J.D.
May 17, 1987

Employment Record: List (by year) all business or professional
corporations, companies, firms, or other enterprises, partnerships, institutions
and organizations, nonprofit or otherwise, including firms, with which you
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Michael H. Watson

Questionnaire for Nominees

United States Senate Committee on the Judiciary
Page 2

were connected as an officer, director, partner, proprietor, or employee since
graduation from college.

(a) 1983 to 1988
Franklin County Court of Common Pleas
BailiffiLaw Clerk, the Honorable Tommy L. Thompson

(b) 1988 to 1990
Lane, Alton & Horst, L.L.C.,
Associate

(¢}  March, 1990 to December, 1990
Delligatti, Hollenbaugh, Briscoe & Milless, L.P.A.
Associate

January, 1991 to February, 1991
Climaco, Seminatore, Delligatti & Hollenbaugh
Associate

The Delligati Firm merged with the Climaco Firm in January, 1991
Firms have disbanded

(d)  February, 1991 to May, 1992
Chio Department of Commerce
Chief Legal Counsel

(e} May, 1992 to March, 1994
Office of the Governor
Deputy Chief Legal Counsel

f) 1992 to 1998
Children's Hospital Development Board
Member

(g)  March, 1994 to December 31, 1995
Office of the Governor, Chief Legal Counsel

(h) 1994 to present
Worthington Youth Boosters
Member, 1994 to present
Secretary, 2001 to 2002
President, 2002 fo 2003
Ex-officio, 2003 to present
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Michael H. Watson
Questionnaire for Nominees
United States Senate Committee on the Judiciary
Page 3
() January 1, 1996 to April 30, 2003
Franklin County Court of Common Pleas
Judge

0 1999 to 2001(approximately)
Catholic Social Services Board of Trustees
Member

(k) 2001 to present
Alvis House Board of Trustees
Member

0] May 1, 2003 to present
Tenth District Court of Appeals
Judge

7. Military Service: Have you had any military service? If so, give
particulars, including the dates, branch of service, rank or rate, serial number
and type of discharge received.

(a) United States Air Force
July 7, 1975 to September 23, 1978
Rank: E4 upon discharge
Honorable discharge

{b)  Ohio Air National Guard
September 24, 1978 to September 24, 1984 (approximately)
Rank: E5 upon discharge
Honorable discharge from active duty and Ohio Air National Guard
upon expiration of my enlistment in the Guard.

8. Honors and Awards: List any scholarships, fellowships, honorary
degrees, and honorary society memberships that you believe would be of
interest to the Commitiee.

Not applicable

9. Bar Associations:  List ail bar associations, legal or judicial-related
committees or conferences of which you are or have been a member and
give the titles and dates of any offices which you have held in such groups.

(@)  Ohio State Bar Association, Member, June, 1988 to present.
(b)  Columbus Bar Association, Member, June, 1988 to present.

(c)  Franklin County Court of Common Pleas, Administrative Judge,
Januarv 1. 2001 to Aoril 30. 2003
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Aichael H. Watson

Questionnaire for Nominees

Jnited States Senate Committee on the Judiciary
Jage 4

10

12.

(d)  Franklin County Court of Common Pleas, Personnel Committee Chair,
2000

(e)  Ohio Judicial Conference, Administration and Court Reform
Committee, 2002 to present.

Other Memberships: List all organizations to which you belong that are
active in lobbying before public bodies. Please list all other organizations to
which you belong.

(@) Lobbying:  Ohio State Bar Association
Columbus Bar Association

(b) Other: Alvis House, Member Board of Trustees
Worthington Youth Boosters, Member, 1994 to present,
Secretary, 2001-2002, President, 2002-2003, Ex-officio,
2003-present

Court Admission: List all courts in which you have been admitted to
practice, with dates of admission and lapses if any such memberships lapsed.
Please explain the reason for any lapse of membership. Give the same
information for administrative bodies which require special admission to
practice.

(@)  Supreme Court of Ohio, May, 1988, good standing.
(b)  United States District Court, Southern District of Ohio, Fall, 1988, good
standing

Published Writings: List the titles, publishers, and dates of books, articles,
reports or other published material you have written or edited. Please supply
one copy of all published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues involving
constitutional law or legal policy. If there were press reports about the
speech, and they are readily available to you, please supply them.

(a)  In re Plain Township Water and Sewer District (1997), 93 Ohio Misc.2d
1, 701 N.E.2d 470. Copy attached.

(b)  State v. Myers (2003), 153 Ohio App.3d 547, 795 N.E.2d 77. Copy
attached

(c) DiMarco v. Shay (2003), 154 Ohio App.3d 141, 796 N.E.2d 572. Copy
attached.

(d)  Rumbaugh v. Ohio Depariment of Commerce (2003), 155 Ohio App.3d
288, 800 N.E.2d 780. Copy attached.
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Questionnaire for Nominees

United States Senate Committee on the Judiciary
Page 5

13.

14.

15.

Health: What is the present state of your heaith? List the date of your
last physical examination.

Overall health is very good. Most recent physical examination completed on
February 14, 2004,

Judicial Office: State (chronologically) any judicial offices you have held,
whether such position was elected or appointed, and a description of the
jurisdiction of each such court.

{a) January 1, 1996 to April 30, 2003
Franklin County Court of Common Pleas
Appointed by Governor George V. Voinovich
Elected for unexpired term in November, 1996
Elected for full term in November, 1998. Served until April 30, 2003.
Highest state trial court, with civil jurisdiction (excluding probate,
domestic and juvenile) and criminal felony jurisdiction.

{b) May 1, 2003 to present
Tenth District Court of Appeals
Appointed by Governor Bob Taft
Term expires December 31, 2004
Appeals from all state courts of record. Original jurisdiction of petitions
for extraordinary writs, including mandamus, habeas corpus,
prohibition and procedendo.

Citations:  If you are or have been a judge, provide: (1) citations for the ten
most significant opinions you have written; (2) a short summary of and
citations for all appeliate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism of your
substantive or procedural rulings; and (3) citations for significant opinions on
federal or state constitutional issues, together with the citation to appeliate
court ruling on such opinions. If any of the opinions listed were not officially
reported, please provide copies of the opinions.

(8) (1) Independent Insurance Agency of Ohio, Inc. v. Harold T.
Duryee, in his official capacity as Superintendent of Insurance
of the Ohio Department of Insurance, et al., 96CV5010,
Decision and Entry on Motion of Plaintiff for Preliminary and
Permanent Injunctive Relief after Consolidated Trial on the
Merits. Copy attached.
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(2)

3

4)

®)

©)

Shamansky v. Shamansky, et al., 97CV8669, 97CV8670,
97CV8871, 97CV8672, 97CV8B673, Decision and Entry Adopting
in Part and Modifying in Part the December 11, 2000
Commissioners' Report; Decision and Entry Sustaining the
December 29, 2000 Objections of Defendants Samuel C. and
Gale M. Shamansky to Commissioners' Report; Decision and
Entry Sustaining in Part and Denying in Part the December 29,
2000 Objections of Plaintiff Robert N. Shamansky to
Commissioners' Report; Decision and Entry Sustaining the
September 10, 2001 Motion of Defendants Samuel C. and Gale
M. Shamansky to Substitute Shamansky Real Estate Holdings.
L.L.C. for Defendants Samuel C. and Gale M. Shamansky;
Decision and Entry Sustaining the October 29, 2001 Motion of
Plaintiff Robert N. Shamansky to Strike the Unsworn, Out-of-
Court Assertions Set Forth in the Post-hearing Brief of
Defendants Samuel C. and Gale M. Shamansky ans
Shamansky Real Estate Holdings, L.L.C. Copy attached.

Caren Baier v. Bellows & Associates, Inc., 96CV2160, Decision
and Entry Denying Defendants' January 20, 1998 Second
Motion to Sanction and Award of Attorney Fees. Copy attached.

P.LE. Insurance Company Consolidated Litigation, 98CV5242,
98CV7172, 98CV8302, 98CV8328, 98CV8925, Decision and
Entry Regarding the April 19, 1999 Motion of Defendants
Benesch, Friediander, Coplan & Aronoff, L.L.P. for Clarification
of Status of Attorney-Client Privilege. Copy attached.

P.1.E. Insurance Company Consolidated Litigation, 98CV5242,
98CV7172, 98CV8302, 98CV8328, 98CV8925, Decision and
Entry Denying the July 1, 1999 Motion of Defendant Benesch,
Friedlander, Coplan & Aronoff, L.L.P. for Summary Judgment;
Decision and Entry Denying the September 9, 1999 Motion of
Plaintiff to File Instanter the Attached Surreply in Opposition to
the Motion of Defendant Benesch, Friedlander, Coplan &
Aronoff, L.L.P. for Summary Judgment; Decision and Entry
Deeming as Moot the September 21, 1999 Motion of Defendant
Benesch, Friedlander, Coplan & Aronoff, L.L.P. for Protective
Order; Decision and Entry Deeming as Moot the October 8,
1999 Motion and Accompanying Memorandum of Plaintiff for
Extension of Time. Copy attached.

P.LE. Insurance Company Consolidated Litigation, 98CV5242,
98CV7172, 98CV8302, 98CV8328, 88CV8925, Decision and
Entry Sustaining in Part and Denying in Part the January 28,
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@

®

©)

(10)

(1M

1999 Motion of Plaintiff to Strike Certain Affirmative Defenses;
Decision and Entry Deeming as Moot the December 1, 1999
Motion of Plaintiff for Default Judgment; Decision and Entry
Deeming as Moot the December 1, 1999 Motion of Plaintiff for
Show Cause Order; Decision and Entry Denying the December
1, 1999 Motion of Plaintiff for Sanctions; Decision and Entry
Sustaining the January 24, 2000 Motion of Plaintiff to Compel;
Decision and Entry Sustaining in Part and Denying in Part the
January 27, 2000 Motion of Plaintiff to Strike Affirmative
Defenses; Decision and Entry Deeming as Moot the January 27,
2000 Motion of Plaintiff for Judgment on the Pleadings; Decision
and Entry Sustaining in Part and Denying in Part the February
10, 2000 Motion of Plaintiff for Protective Order; Decision and
Entry Denying the March 30, 2000 Motion of Non-Party J. Lee
Covington ll, in His Capacity as Superintendent of the Ohio
Department of Insurance, for a Protective Order; Decision and
Entry Deeming as Moot the April 14, 2000 Motion of Non-Party
Craig R. Mayton for Protective Order. Copy attached.

Ohio River Pipe Line, L.L.C. v. Virgil H. Sidner, et al.,
99CV8347, Decision and Entry Sustaining the October 6, 1999
Verified Complaint of Plaintiff for Appropriation of Easement
interest in Real Property; Decision and Entry Denying the
January 13, 2000 Motion of Defendants to Dismiss; Decision
and Entry Denying the March 15, 2000 Motion of Non-Party
Pleasant Township Board of Trustees to Intervene; Notion of
Hearing on January 5, 2001. Copy attached.

State v. Kareem Jackson, 97CR1902, Decision and Entry
Denying the April 19, 1999 Post-conviction Petition of
Defendant. Copy attached.

State v. David Braden, 98CR4601, Decision and Entry Denying
the June 9, 2000 Post-conviction Petition of Defendant. Copy
attached.

State v. Timothy Howard, 76CR3207(B), The April 16, 2003
Decision and Entry Sustaining the September 20, 1996 Post-
conviction Petition of Defendant. Copy attached.

Ex Rel. State of Ohio, Heartland Jockey Club, Ltd., dba Beulah
Park v. Ohio State Racing Commission, 2000CV1091,
2000CVv447, Decision and Entry Denying the December 4, 2000
Motion of Petitioner for Summary Judgment; Decision and Entry
Sustaining the December 4, 2000 Motion of Intervening
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(b

Respondent for Summary Judgment; Decision and Entry
Sustaining the December 4, 2000 Motion of Respondent for
Summary Judgment.

(1)  Watts v. Taco Bell (January 21, 1997), Franklin App. No. 96AP-
1021, unreported.

Summary: Appellate court reversed entry of summary judgment in
favor of defendants. Held defendant had a duty to warn plaintiff of
dangerous condition and the adequacy of the warning was a fact
question for the jury because, given the evidence, reasonable minds
could differ on that issue.

(2)  Thatcherv. Fields (1997), 118 Ohio App.3d 63, 691 N.E.2d
1103.

Summary: Appellate court reversed judgment of trial court. Held
trial court abused its discretion in imposing guardian ad litem fees as
there was no statutory authority for requiring the first minor, as a
prevailing plaintiff to pay the fees.

(3) Lieberman v. Screen Machine Advertising (February 4, 1997),
Franklin App. No. 96AP-665, unreported.

Summary: Appellate court reversed order of trial court. Concluded
plaintiff's petition was outside scope of civil rules.

(4)  Miller v. Walker (June 12, 1997), Franklin App. No. 96AP-1070,

unreported.
Summary: Appellate court reversed grant of summary judgment to

defendant. Held, based on the record before it, could not determine

whether the driver's actions were a material breach and prejudiced the
issuer.

(6)  Community Insurance Company v. Sullivan (June 30, 1997),
Franklin App. No. 96AP-1750, unreported.

Summary: Appellate court reversed denial of defendant's motion for
relief from judgment. Determined trial court failed to distinguish
between a void judgment and a voidable judgment.

(6) Moore v. City of Columbus (August 19, 1997), Franklin App. No.
97AP-360, unreported.
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Summary: Appellate court reversed trial court order affirming
decision of the Board of industrial Relations. Held Board's order was
based on an arbitrary and unreasonable standard.

(7) Cseplov. Steinf;eis (September 4, 1997), Frankiin App. No.

97AP-433 unreported.
Summary: Appellate court reversed granting of summary judgment

to defendants. Held genuine issues of material fact precluded
summary judgment.

(8)  Thatcher v. Grubler (November 25, 1997), Franklin App. No.
97AP-733, unreported.

Summary:  Appellate court affirmed in part and reversed in part.
Held issue of fact existed on the advice provided to the insured to not
be legally represented.

(8) Montgomery v. John Doe 26 (December 22, 1998), Franklin
App. Nos. 98AP-534, 98AP-623, unreported.

Summary: Appellate court reversed granting of default judgment and
injunctive relief. Appeliate court held default judgment was entered
without notice. Also, granting of injunction constituted an interference
with the federal court's exclusive jurisdiction.

(10) State v. Green (March 18, 1899), Frankiin App. No. 98AP-633,
unreported.

Summary:  Appellate court concluded defendant's right to a fair trial
was violated when the prosecution referred to a nontestifying witness’
videotaped statement fingering defendant and trial court's curative
instruction did not cure the damage.

(11) Thomas v. Shaevitz (September 16, 1999), Franklin App. No.
98AP-1370, unreported.

Summary: Appeliate court affirmed in part and reversed in part
granting of summary judgment. Plaintiffs demonstrated existence of

a genuine issues of material fact with respect to their claim that
defendants overcharged for management and maintenance of the
complex and that individual appellee provided contradictory statements
in his deposition and affidavit.
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(12) Duryee v. PIE Mutual ins. Co. (September 23, 1989), Franklin
App. Nos. 98AP-1255, 98AP-1256, unreported.

Summary: Appellate court reversed holding arbitration clauses were
broad enough to encompass defendant's claims.

(13) Swiggum v. Ameritech Corp. (September 30, 1999), Franklin
App. Nos. 98AP-1031, 98AP-1040, unreported.

Summary: Appellate court affirmed in part and reversed in part.
Reversed denial of motion for judgment notwithstanding the verdict
because plaintiff failed to establish prima facie requirements for age
discrimination.

(14) State v. Copeland (November 16, 1999), Franklin App. No.
98AP-1579, unreported.

Summary: Appellate court heid trial court erred in overruling
defendant's motion to suppress. Concluded plaintiff failed to present
evidence of any standardized procedure or established routine for
conducting inventory searches.

(15) State v. Richardson (December 7, 1999), Franklin App. No.
98AP-1500, unreported.

Summary: Appsllate court reversed as frial court erred in overruling
defendant’s motion to suppress. Police officers were not justified in
conducting a warrantless search of defendant.

(16) Liberty Savings Bank v. Biscello (January 13, 2000}, Franklin
App. No. 98AP-1398, unreported.

Summary: Appellate court vacated judgment. Trial court erred in
considering plaintiff's motion for summary judgment since it lacked a
sufficient certificate of service.

(17)  State v. Mufiins (June 30, 2000), Franklin App. No. 93AP-671,
unreported.

Summary: Appellate court affirmed in part and reversed in part.
Held trial court failed to follow requisite statutory provisions because
trial court did not offer any insight into why consecutive sentences
were imposed.
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(18) Shamansky v. Shamansky (July 13, 2000), Franklin App. Nos.
OBAP-547, 99AP-549, 99AP-550, 99AP-551, 98AP-552,

unreported.
Summary:  Appellate court concluded, while no particular form was

required, some form of commissioners’ report had to be filed before the
trial court had authority to act on it.

(19) Bertolini v. Whitehall City School District Board of Education
(2000), 139 Ohio App.3d 595; 744 N.E.2d 1245.

Summary: Appellate court reversed concluding school board had
insufficient facts to support defendant's decision to terminate plaintiffs
employment.

(20) Montgomery v. John Doe 26 (2000), 141 Ohio App.3d 242; 750
N.E.2d 1149.

Summary:  Appellate court affirmed summary judgment in part and
reversed in part. Statutes of limitations and tolling provisions applied,
however, laches did not, to the common law and other claims
subrogated to the state, since the applicable statute, prior amendment,
did not grant the state an independent right to recover.

(21) National Association of Forensic Counselors v. Fleming (2001),
143 Ohio App.3d 811; 769 N.E.2d 389.

Summary:  Appellate court reversed granting of summary judgment.
Held statute pertaining to certification of chemical dependency
counselors by credentialing board met the requirements for a
constitutional delegation of legislative authority as the statute
established an adequate procedure for review of the credentialing
process.

(22) State v. Moody (March 13, 2001), Franklin App. No. 98AP-1371,

unreported.
Summary: Appellate court reversed convictions because jury could

have found defendant guiity of aiding and abetting murder and
felonious assault without making a finding as to an essential element of
the offense and evidence existed which would have supported a self-
defense instruction.
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(23) Mankins v. Paxton (2001), 142 Ohio App.3d 1; 753 N.E.2d 918,

Summary:  Appellate court affirmed in part and reversed in part.
Held trial court did not lack subject-matter jurisdiction over plaintiff's
claims.

(24) Gibson v. Testa (May 24, 2001), Franklin App. No. 00AP-1303,
unreported.

Summary:  Appellate court reversed trial court holding trial court
erred when it determined the filing of a complaint pursuant to

R.C. 5715.13 and 5715.19 constituted notice of protest and notice of
intention to sue.

(25) State v. Papalevich (November 13, 2001), Franklin App. No.
01AP-264, unreported.

Summary: Appellate court reversed judgment of conviction.
Concluded trial court abused its discretion in allowing witness to testify
as state failed to carry its evidentiary burden of establishing
competency.

(26) State v. Westbrook (December 4, 2001), Franklin App. No,
00AP-1383, unreported.

Summary:  Appeliate court reversed conviction. Held testimony as to
defendant's prior arrest for loitering for drug trafficking to impeach his
credibility was precluded by evidence rules.

(27) State v. Norvett (December 31, 2001), Frankiin App. Nos. 01AP-
572, 01AP-573, 01AP-574, 01AP-575, 01AP-576, unreported.

Summary. Appellate court affirmed in part and reversed in part.
Held trial court failed to make the necessary statutory finding with
respect to the imposition of consecutive sentences.

(28) HER, Inc. v. Parenteau (2002), 147 Ohio App.3d 285, 770
N.E.2d 105.

Summary: Appellate court reversed judgment of trial court. Held
plaintiff's complaint set forth a derivative claim and could adequately
represent the interests of the corporation.
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(29) Quesnell v. Bank One Corporation (April 4, 2002), Franklin App.
No. 01AP-792, unreported. »

Summary:  Appellate court affirmed in part and reversed in part.
Concluded trial court erred in concluding plaintiff was not entitled to
incentives under the theory of unjust enrichment.

(30) State v. Scott (May 9, 2002), Franklin App. No. 01AP-801,

unreported.
Summary: Appellate court concluded trial court erred when it

imposed consecutive sentence because it imposed those sentences
without making statutory findings either in judgment entry or on the
record during sentencing.

(31) Covington v. Buckner (July 23, 2002), Franklin App. No. 01AP-
1277, unreported.

Summary: Appellate court affirmed in part and reversed in part,
Reversed portion of judgment against former employee's wife for the
cash payment. Concluded she was liable only for the amount of the
forgiven loan.

(32) ' State v. Simpson (July 23, 2002), Franklin App. No. 01AP-757,

unreported.
Summary: Appellate court affirmed conviction and reversed

sentence. Held trial court failed to make required statutory findings to
impose maximum and consecutive sentences.

(33) State v. Portis (September 3, 2002), Franklin App. No. 01AP-
1458, unreported.

Summary: Appellate court reversed judgment holding trial court
erred in not allowing defense counsel to present a detective with a
copy of her investigative summary to refresh her recollection as to
whether the victim said she had previously dated defendant.

(34) DiPietro v. Ginther (September 12, 2002), Franklin App. No.
01AP-1047, unreported.

Summary: Appellate court reversed judgment holding trial court
erred in concluding the arbitration clause in standard printed contract
was invalid and that requiring the homebuyers to engage in arbitration
was unconscionable.
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(35) HER, Inc. v. Parenteau (2003), 153 Chio App.3d 704, 795
N.E.2d 720.

Summary: Appellate court reversed judgment of trial court. Held in
denying motion to intervene, trial court failed to indicate whether it
found the developer was seeking to intervene as of right or
permissively.

(36) Covington v. HKM Direct Market Communications, Inc.
(November 25, 2003), Franklin App. No. 03AP-52, unreported.

Summary: Appellate court reversed judgment determining trial court
erred in ruling all payments made by insolvent insurance company,
within one year of the time the company was placed into rehabilitation,
were voidable preferences pursuant fo statute.

Plaintiff Covington filed a notice of appeal to the Ohio Supreme
Court on January 9, 2004. To date, the Ohio Supreme Court has not
made a determination whether it will review the case.

(37) Welsh v. Cavin (January 8, 2004), Franklin App. No. 02AP-
1328, unreported.

Summary:  Appeliate court affirmed in part and reversed in part.
Held as there was a credibility contest as to the reason the deeds were
granted, trial court erred in finding summary judgment was appropriate.

There were numerous civil and criminal cases in which constitutional
issues were raised. Many of these contained no substantive
constitutional issues. However, the following two cases contained
some degree of constitutional analysis.

(1) National Association of Forensic Counselors v. Fleming,
97CVHO03-3468. Appeliate court citation, (2001), 143 Ohio
App.3d 811; 759 N.E.2d 389 [Please see 15(b)(22)]

(2)  Northwestern Ohio Building and Construction Trades Council v.
Conrad, 92 Ohio St.3d 282; Franklin App. No. 98AP-1287,
unreported.

Summary: Appellate court affirmed in part and reversed in part.
Concluded, while summary judgment was proper in part, it was also
improper to grant it because the state constitution and statute
prohibited the use of state insurance funds for payment of fees for
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medical management services. Ohio Supreme Court reversed
appellate court and reinstated judgment of trial court.

16.  Public Office: State (chronologically) any public offices you have held,

other than judicial offices, including the terms of service and whether such
positions were elected or appointed. State (chronologically) any unsuccessful
candidacies for elective public office.

Not applicable

17. Legal Career:

(a)  Describe chronologically your law practice and experience after
graduation from law school:

1. whether you served as clerk to a judge, and if so, the name of
the judge, the court, and the dates of the period you were a
clerk;

1983 to 1988

Franklin County Court of Common Pleas

Bailiff/Law Clerk, the Honorable Tommy L. Thompson
369 S. High Street

Columbus, Ohioc 43215

2. whether you practiced alone, and if so, the addresses and
dates;

Not applicable.

3. the dates, names and addresses of law firms or offices,
companies or governmental agencies with which you have been
connected, and the nature of your connection with each;

(a) 19881to 1990
Lane, Alton & Horst, L.L.C.
Associate
175 8. Third Street, Suite 700
Columbus, Chio 43215

(b)  March, 1990 to December,
Delligatti, Hollenbaugh, Briscoe & Milless, L.P.A.
Associate
175 8. Third Street, Tenth Floor
Columbus, Ohic 43215
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(d

(e)

{®

January, 1991 to February, 1991

Climaco, Seminatore, Delligatti & Hollenbaugh
Associate

175 S. Third Street, Tenth Floor

Columbus, Ohio 43215

The Delligati Firm merged with the Climaco Firm in
January, 1991
Firms have disbanded
For information pertaining to these two firms, please
contact:
H. Ritchey Hollenbaugh, Esq.
Carlile, Patchen & Murphy, L.L.P.
366 E. Broad Street
Columbus, Ohio 43215
(614)228-6135

February, 1991 fo May, 1992
Ohio Department of Commerce
Chief Legal Counsel

77 S. High Street, 23™ Fioor
Columbus, Ohio 43215

May, 1992 to March, 1994
Office of the Governor
Deputy Chief Legal Counsel
77 S. High Street, 30" Floor
Columbus, Ohio 43215

March, 1994 to December 31, 1995
Office of the Governor

Chief Legal Counsel

77 S. High Street, 30™ Fioor
Columbus, Ohio 43215

January 1, 1996 to April 30, 2003
Franklin County Court of Common Pleas
Judge

369 S. High Street

Columbus, Ohio 43215
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(b)

()

May 1, 2003 to present

Tenth District Court of Appeals
Judge

373 S. High Street, 24" Floor
Columbus, Ohio 43215

What has been the general character of your law practice,
dividing it into periods with dates if its character has changed
over the years?

(@)

(b)

()

(d)

(e)

1988 to 1990: litigation in the areas of insurance
defense, workers' compensation and felony criminal
defense.

March, 1990 to February, 1991: litigation in the area of
plaintiff's personal injury, small business representation
and defense of employment claims.

February, 1991 to May, 1992: administrative, policy,
supervisory, securities regulations, financial institutions,
labor relations and employment.

May, 1992 to December 31, 1995: administrative, policy,
supervisory, legislative, securities regulations, financial
institutions, labor relations, employment, real estate,
clemency, ethics, human services and corrections
oversight.

1996 to present: trial and appellate judge.

Describe your typical former clients, and mention the areas, if
any, in which you have specialized.

Specialization is recognized in limited areas in Ohio. | did not
practice in any of the areas of law subject to specialization as
the term is used in Ohio.

As a defense associate, my clients were insured individuals in
personal injury and malpractice cases, large and small business
owners (ex. Columbus Distributing Co., General Dynamics and
Fruehauf Trucking) and criminal defendants.

As an associate in a plaintiff's firm, my clients were individuals in
personal injury and employment cases, small business owners
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and criminal defendants.

Did you appear in court frequently, occasionally, or not at all? If
the frequency of your appearances in court varied, describe
each such variance, giving dates.

(a) 1988 to 1991: As with many civil practitioners, the
time spent in court is more appropriately described as
occasional as the majority of work is done in the
discovery phase of the case. While in private practice, |
appeared in court more frequently for criminal cases than
on civil matters.

(b) 1991 to 1995: During my career in the public
sector, | testified as a witness in the Dublin Securities
prosecution.

(c) 1995to present:  As a trial court judge with over 700
cases constantly on my docket, 1 regularly
presided over civil and criminal trials, criminal pleas and
sentencings. As an appellate judge | have participated as
a panel member in over 200 cases, authoring roughly
one-third of the opinions.

What percentage of these appearances was in:

(a) federal courts;

1%. Appearances were limited to pretrials.

(b)  state courts of record;

99%. Appearances were before common pleas courts in

Franklin County and surrounding counties and municipal courts,

on a few occasions, in counties other than Frankiin County (ie.

Allen, Lancaster, Pike and Licking Counties)

{c) other courts.

Not applicable

What percentage of your litigation was:

(a) civik
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Litigation:

70% of my time in private practice was consumed by civil
litigation with workers' compensation defense taking up an
additional 10%.

(b) criminal.

20% of my time in private practice was devoted to the criminal
defense of primarily indigent defendants.

State the number of cases in courts of record you tried to verdict
or judgment (rather than settled), indicating whether you were
sole counsel, chief counsel, or associate counsel. ’

In private practice, the number of trials tried to verdict was
fewer than five (5) civil trials, in ail of which | served as
associate counsel. As a trial judge, | presided over numerous
trials (48 jury trials in civil matters, 56 jury trials in criminal
matters, 7 non-jury trials civil matters and 7 non-jury trials in
criminal matters)

What percentage of these trials was:

{a) Jury: 100% (private practice)
98% (trial judge)

(i)  Non-jury: Not applicable (private practice)
2%  (trial judge)

Describe the ten most significant litigated matters which you

personally handled. Give the citations, if the cases were reported, and the
docket number and date if unreported. Give a capsule summary of the
substance of each case. Identify the party or parties whom you represented;
describe in detail the nature of your participation in the litigation and the final
disposition of the case. Also state as to each case:

(a) the date of representation;

(b) the name of the court and the name of the judge or judges before
whom the case was litigated; and

(c) theindividual name, addresses, and telephone numbers of co-counsel
and of principal counsel for each of the other parties.

Private practice: At present, | only recall some of the details in

matiers with which | was involved while in private
practice. With respect to these matters, | was
associate counsel.
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(1)  Columbus Distributing Co.: | do not recall the case

@

(i)
(i)
(iv)

v

(vi)

Summary:

Date:
Participation:

Court/Judge:

Counsel:

Disposition:

caption or docket number

Represented defendant Columbus
Distributing co. in a case arising from an
injury to one of its drivers, which occurred
at the Old Southern Hotel at Main and High
Streets, Columbus, Ohio. The driver
pinched and crushed the toes of one of his
feet in a freight elevator as it descended
into a basement of the building. Plaintiff
asserted claims for personal injury and
product liability.

late 1988 or early 1989
Associate counsel

Franklin County Court of Common Pleas
The Honorable R. Patrick West

Jeffrey J. Jurca

Lead Counsel for Columbus Distributing
Co.

Lane, Alton & Horst, L.L.C.,

175 S. Third Street, Suite 700
Columbus, Ohio 43215

(614)233-4778

James B. Blumenstiel

Counsel for Plaintiff

Biumenstiel, Huhn & Adams, L.L.C.
261 W. Johnstown Road
Columbus, Ohio 4230
(614)475-9511

Judge West dismissed the case at the end
of plaintiff's case. The case was
subsequently settied.

(2)  William Terry v. Sidwell Bros.: 1 do not recall the docket

number.
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(i)
iii)
(iv)

v)

(vi)

Summary:

Date:
Participation:

Court/Judge:

Counsel:

Disposition:

Product liability claim involving a mobile
drilling unit owned by Sidwell Bros. Coal
Co. and manufactured by our client whose
name | forget. The drilling unit was used to
drill holes to implant explosive charges to
aid in strip mining. The drill rig collapsed
and crushed the cab of a nearby pickup
truck in which plaintiff William Terry was
seated. While plaintiff survived, he
sustained numerous head injuries. Joseph
Gerling and | represented the drill
manufacturer.

1988 or 1989
Associate counsel

United State District Court, Southern
District of Ohio. | believe it was before the
Honorable George C. Smith.

Joseph A. Gerling

Lead Counsel for the drill manufacturer
Lane, Alton & Horst, L.L.C.,

175 8. Third Street, Suite 700
Columbus, Ohio 43215
(614)233-4754

Clay P. Graham

Counsel for Sidwell Bros. Coal Co.
Graham, McClelland & Ransbottom
11 N. Fourth Street

P.O. Box 340

Zanesville, Ohio 43701
(740)454-8585

Robert Tracy

Counsel for Plaintiff William Terry
Formerly of the Spangenburg firm in
Cleveland, Ohio

Unable to locate a current address

Case was settled after extensive trial
preparation completed.
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@)

4)

Client name Deborah Lewis. | do not recall the docket number.

() Summary:

(i)  Date:
(iiiy  Participation:
(iv) Court/Judge:

(v} Counsel:

(vi)  Disposition:

Personal injury claim. Minor female
seriously injured in automobile accident in
Shelby, Ohio.

1990, approximately
Associate Counsel
Richland County Court of Common Pleas

H. Ritchey Hollenbaugh, Esq.
L.ead Counsel for Plaintiff

Carlile, Patchen & Murphy, L.L.P.
366 E. Broad Street

Columbus, Ohio 43215
(614)228-6135

| do not recall the other counsel.

Case ultimately settled several years after |
left the firm. The work | performed involved
preparation of discovery responses and
drafting discovery requests. Met with client
and her parents in preparation for a
settlement conference, which | attended
with Mr. Hollenbaugh.

Client name Kelli Tyrrell. 1 do not recall the docket number.

(i) Summary:

(iy  Date:

(i)  Participation:

(iv} Court/Judge:

Personal injury claim. Young woman
suffered traumatic brain injury following
automobile accident in which her boyfriend
was killed.

1990, approximately

Associate Counsel

Summit County Court of Common Pleas
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(v} Counsel H. Ritchey Hollenbaugh, Esq.
Lead Counsel for Plaintiff
Carlile, Patchen & Murphy, L.L.P.
366 E. Broad Street
Columbus, Ohio 43215
(614)228-6135

| do not recall the other counsel,

(vi)  Disposition: Case settled after | left the firm. Client
improved significantly, completed
journalism and law degrees and she is a
member of the Bar in Ohio today. | was
primarily responsible for discovery
preparation. | assisted with continued
monitoring of client's injuries. Significant
client contact.

(5) Client was an insured homeowner whose name | do not recall. |
do not recall the docket number.

0] Summary: Insurance coverage dispute, declaratory
judgment action. insured's home suffered
structural damage to large wooden beam
which supported most of the weight of the
home, which was built info the side of hill.

(i) Date: 1988-1989, approximately
(il  Participation: Associate Counsel

(iv) Court/Judge: Common Pleas Court. |do not recall which
county.

(v) Counsel: Jeffrey D. Boyd
Lead Counsel
The Boyd Law Firm
5655 N. High Street, Suite 202
Worthington, Ohio 43085
(614)885-4980

| do not recall the rest.
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(vi)  Disposition:

Case settled. | conducted discovery
depositions. Retained engineering expert
and viewed house with expert.

Client was Clark Forklift. | do not recall docket numbers.

@i Summary:

(i) Date:
(iliy  Participation:

(iv) Court/Judge:

(v) Counsel:

(vi)  Disposition:

Personal injury and/or wrongful death
actions resulting from forklift roll-over
accidents.

1988-1989, approximately
Associate Counsel

Cases filed in Common Pleas Court. i do
not recall which county.

William L. Millard

L.ead Counsel

467 Howland Drive
Columbus, Ohio 43230
(614)476-0554

| do not recall the rest.

As a rule, these cases settied. My
involvement was in the preparation of
discovery responses, summarizing
depositions and discovery responses.

Criminal Felony Clients. | do not recall docket numbers.

U] Summary:

(i) Date:
(i)  Participation:

(iv)  Court/Judge:

| was appointed by various judges of the
Franklin County Court of Common Pleas tc
represent indigent criminal defendants. |
considered each of these clients' cases to
be significant because their liberty was at
risk.

1988-1990, approximately
Lead Counsel

Franklin County Court of Common Pleas
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(v} Counsel: 1 do not recall any of the prosecutors.

(vi) Disposition: All of these cases resulted in negotiated
resolutions that benefited my clients.

(8)  Dublin Securities. | do not recall the docket number.

i) Summary:  While | was Chief Counsel for the Ohio
Department of Commerce, the
Commissioner of Securities determined to
refer for prosecution the principal officers of
Dublin Securities (DS1). DSI was involved
in the issuance of penny stock deals which
were deemed by the Commissioner to
violate Ohio Securities law. | facilitated
discussions between the Commissioner of
Securities and the Commerce Director and,
subsequently, between the Ohio Attorney
General's office and the Franklin County
Prosecutor, which led to the indictments of
the principal officers and the closing down
of DSI. | was later called to testify as to my
involvement.

(ii) Date: 1991-1992 was the time-frame for my
involvement.

(i)  Participation: Chief Counsel for the Ohio Department of
Commerce

(iv)  Court/Judge: Franklin County Court of Common Pleas
' The Honorable William Ammer, by
appointment of Chief Justice Thomas
Moyer. Following appeal, the Honorable
James J. O'Grady appointed to preside
over retrial.

{(v)  Counsel: Duke Thomas, Esq.
Special Counsel
Vorys, Sater, Semour and Pease, L.L.P,
52 E. Gay Street, P.O. Box 1008
Columbus, Ohio 43215
(614)464-6263
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(10)

James E. Phillips, Esq.

Special Counsel

Vorys, Sater, Semour and Pease, L.L.P.
52 E. Gay Street, P.O. Box 1008
Columbus, Ohio 43215

(614)464-5610

David F. Axelrod, Esqg.

Special Counsel

Vorys, Sater, Semour and Pease, L.L.P.
52 E. Gay Street, P.O. Box 1008
Columbus, Ohio 43215

(614)464-8246

(vi)  Disposition: DSI shut down and indictments brought
against principal officers of DS

As Deputy Chief Counsel in Governor Voinovich's
Administration, | assisted Chief Counsel Kurt Tunnell in the
oversight of legal matters impacting state administrative
agencies. The Lucasville prison riot occurred during this time
and demanded a great amount of attention. Numerous
questions of law and policy arose as a result of this event which
tragically ended with the murder of Corrections Officer Robert
Vallandingham, as well as numerous inmates.

As Chief Counsel in Governor Voinovich's Administration, we
had responsibility for legislative analysis of bills enacted by the
General Assembly and the preparation of legal analyses of the
legislative impact prior to submission for the Governor's
signature. Reviewed all clemency petitions, preparing
memoranda and briefings to assist the Governor with his
decision-making. Provided counsel as requested involving the
crisis "du jour”.

19.  Legal Activities: Describe the most significant legal activities you have
pursued, including significant litigation which did not progress to trial or legal
matters that did not involve litigation. Describe the nature of your participation
in this question, please omit any information protected by the attorney-client
privilege (unless the privilege has been waived.)

While Chief Legal Counsel to Governor Voinovich, directed research and
drafting of state constitutional amendments and implementing statute to
remove intermediate appellate review of death penalty sentences. The
constitutional amendments and implementing statute passed and became
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effective January 1, 1995. Subsequently, the Ohio Supreme Court ruled the
constitutional amendments and implementing statute are constitutional. See
State v. Smith (1997), 80 Ohio St.3d 89, 684 N.E.2d 668, reconsideration
denied 80 Ohio St.3d 1471, 687 N.E.2d 299, certiorari denied 118 S.Ct. 1811.
523 U.S. 1125, 140 L.E.2d 949.

Additionally, as Chief Legal Counsel, all counsel, employed by state
administrative agencies trained in Alternative Dispute Resolution. The

. training was facilitated through cooperation with the Columbus Bar
Association, the Ohio Center for Dispute Resolution and practitioners of
dispute resolution within the state and local bar.
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il. FINANCIAL DATA AND CONFLICT OF INTEREST

1. List sources, amounts and dates of all anticipated receipts from deferred
income arrangements, stock, options, uncompleted contracts and other future
benefits which you expect to derive from previous business relationships,
professional services, firm memberships, former employers, clients, or
customers. Please describe the arrangements you have made to be
compensated in the future for any financial or business interest.

(a)  Ohio Public Employment Retirement Systems
Payment upon retirement

(b)  Deferred Compensation
Payment upon retirement

2. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern. Identify the
categories of litigation and financial arrangements that are likely to present
potential conflicts-of-interest during your initial service in the position to which
you have been nominated.

To my knowledge, | have not had a conflict of interest regarding financial
holdings. Moreover, | do not anticipate any in the future. However, should a
conflict develop, | would recuse and divest the financial holding in accordance
with the guidelines of the Code of Judicial Conduct. Additionally, only
litigation involving funds in which my retirement and deferred compensation
accounts are invested are likely to present potential conflicts of interest.

3. Do you have any plans, commitments, or agreements fo pursue outside
employment, with or without compensation, during your service with the
court? If so, explain.

No

4. List sources and amounts of all income received during the calendar year
preceding your nomination and for the current calendar year, including all
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria,
and other items exceeding $500 or more (If you prefer to do so, copies of the
financial disclosure report, required by the Ethics in Government Act of 1978,
may be substituted here.)

Financial Disclosure Report attached

5. Please complete the attached financial net worth statement in detail (Add
schedules as called for).
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Net Worth Statement attached

6. Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates
of the campaign, your title and responsibilities.

I managed the judicial campaign of William L. Millard in 1988 and 1990, in
which he was elected and re-elected as a Judge of the Franklin County Court
of Common Pleas. Participated as grass roots coordinator in initial election
and re-election of S. Michael Miller as Prosecuting Attorney for Franklin
County in 1980 and 1984. | have not played a role or held a position in any
statewide or national political campaign.
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magisirate judges indicate fill- or part-nme)

T FINANCIAL DISCLOSURE REPORT Report Requred by the Eshics
R aokio i in Government Act of 1978,
ket | NOMINATION REPORT 5 USC App. 51014111
. 1. Person Reporting (Laxt name, fiext, middie initial) i 2. Cours or Organization ’ 3. Date of Report
! Michael H. Watson | u.s. District Court
i Southern District of Chio o April e, 2004
TSt (Aric il juges indicate it or semior stases; | 5. Report Type (heek approprists type) . 6, Reperfing Period -

_X_Nomination, Oaie §/06/2004
Xoitnl ___ Ansual  __Findl

Janyary 1, 2003 -

; i y
i U.s. District Judge i April 1, 2004

7 Chambers o Office Addres 3. Onthe h,nﬁk of the informaton coateiged In this Repart and
. sy modifications peﬂlmai thereto, it ia, in us! opmion,
Joseph P. Kinneary Courthouse in compiiance with applicable laws and regulations,

85 Marconi Boulevard

Columbus, OH 43215-2833 g Officer Date

IMPORTANT NOTES: The instructions accomparnying this form must be followed. Complete all parts,
checking the NONE box for each part where you have no reportable information. Sign on last page.

L. POSITIONS. (Reporting indivictual only: see pp. 9-13 of Instructions,)
BOSITION ORG,; Q) NTT

{ {  NONE (No reportable positions.)
red
1
Trustee Alvis House
F
_President Morthington Youth Boosters .. = B
; ;

II. AGREEMENTS. (Reporting individual anly; see pp. M-16 of Insiructions.)
DATE 1 T S

NONE (No repontable agteements.)

2003 & 2004 Ohio Public Employees Retirement System; pension on retirement

2003 & 2004 Ohio Deferred Compensation; payable upon retirement or separation from
- state service

1. NON-INVESTMENT INCOME. {Reparing individual and spouse; 1ee pp. 1 724 of Instructions )
28TE

SOURCE AND TYPE GROSS INCOME
{yours, not spouse’s!

NONE (Na reportable nonsinvestment income.}

, 2002 onhined salary State of Ohio & Eranklin Comnty _adi Grass ¥ 36.365.00

$
.2003 . L - . — Adj..Bross  103,988.00
2008 . v . " " ® Through Apr. 2004 * 41,192.00,
4 .
2002 The Flag Lady, Inc. ¢

2003 . % [ #“ # 5
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— e e

i Name of Pason Reponung : : Date of Repery
FINANCIAL DISCLOSURE REPORT | Watson, Michael H. ' April 6, 2008

V. REIMBURSEMENTS - zansportation, ledging, food, entertainment,
{includes these to spouse and dependent children, See pp. 25.27 of Instructions.)

SQURCE SCRIPTIO

NONE {No such reportable reimbursements.)

Fxempt.

7. GIFTS. (Inciudes those ta spenze end dependent children, See pp. 28-31 of Instructions)

SQURCE DESCRIPTION VALUE

1 N
NONE {No such reponable gifty.)
-
Exempt $
H
[
s
1. LIABILITIES. (Includes thase of spowse and dependans children See pp. 32-11 of Instructions,)
CREDITQ! ESCRIPTION VAL *
NONE {No reporuble lishilities.)
Huntington National Bank Credit card
MBNA Line of credit K
AAA Credit card K _
USDOE Student loans K
Chase Credit card 3J
*Value Codex:  J=$15,000 01 less K=$15,001-350,000 L=550,001.8100,000  Mw5100,001-5250,000 N=§250,001-5500,000
O=$500,001-$1,000,000 P1w§},000,001-55,000,000 P2%§5,000,001-525,000,000

P3#525.000.001-§50,000,000  Paw$50,000,001 of more
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. Numet of Pevsan Repornng Date of Report
FINANCIAL DISCLOSURE REPORT watson, Michael! H. April 6, 2004
VII. Page 1 INVESTMENTS and TRUSTS — income, value, transactions (nciudes tose of
spouse and dependent children. See pp. 34-58 of Ingiructions )
Des ;:iA‘ f Asscts % . <. D
(in:lfx‘d?n:ﬂm?s( assets) i lgm: ) 0:;’;;‘:# Transsctions during reponting period
reporting period feponing period
(O I A e 0] W nok exempt from disclosure
T -
Place "[X)" afier gach asse 33.’2’, Value (=)r, D(:L {3} éd) {5)
exempt from prior disclosure, é&, d!v‘& gﬂue Metiod buy, sell, 3 c\:/ P xl Memity!or

{A-H) inty (J'ff)z QW) redmplil;ﬂ) Day Py | (A-H) (irpxivg{:'u!:n:c\ion)
T NONE  (No repociable income, asscw,
P
'OPERS - retirement account None
2prospact Bank A linterestf 3 T
30M Daferred Comp - pre-tax
¢ AIM Constellation None 3 T
S Fidelity Conmtrafund Nore | 3 T

N B H
& Fidelity Growth Fund None |.J T
i Vanguard Cap. Opp. Fund Nane 3 T
8 American Funds - 401K None K T
|
i3 l‘ l
" ‘ 1
] |
] : i | i i 1
i | : 1 ! | U,
o Codesr A r C52,501.55,000 D55,001-$15. E=S15,001530000

eI o Bt oo ST Boi s onco0 Faibioes e 8 boc.00 >

2 slue.
[t

mm‘?@—‘s.
s«ca?dcef,m) #;3};&%?3&'}%%‘;3““"“~ 000 §

=53

1@‘30‘142,833.883 R -
o000

5l Mol Gl T
s R =

S
dMore than $5
NWCost {real esiale only)  SRAgSe 7
VoCther
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{ Name of Pemon Reporting T D ot R
INANCIAL DISCLOSURE REPORT Watson, Michael H. April 6, 2004
VHL. ADDITIONAL INFORMATION OR EXPLANATIONS (indicate partof Report)
X. CERTIFICATION.
1 centify that all i given above (including info ion pertaining to my spouse and minor or dependent :hildreﬁ. if any) is
ceurate, wue, and pi the best of myk ledgeand belief, and that any inf ionnet rep d was wi because it met applicable
Aoy pi permittil n-discl

{ further certify that earned income from outsideemplioyment and honoraris and the acceprance of gifts which have been fepaned are in
mpliahce with the provisions of $ U.S.C. app., § 501 et. seq,, 5 U.S.C. § 7353 and Judicial Conference regulations.

“gnature {)\'\M‘ W)j;ﬂ‘q Date 4]@&;{ 6’} &004

JOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
{UBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. app., § 104)

FILING INSTRUCTIONS:

Mail signed original and 3 additicnal copies ro: Committee on Financial Disclosure
Administuative Office of the
Unitgd States Courts
Suite 2-301
One Colunbus Circle, N.E.
Washingion, D.C. 20544

TOTAL P.28
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement which
itemizes in detail all assets (including bank accounts, real estate,
securities, trusts, investments, and other financial holdings) all
liabilities {including debts, mortgages, loans, and other financial
obligations} of yourself, your spouse, and other immediate members of

your household.

ASSETS LIABILITIES
Cash on hand and in banks 510001 00 | Notes payable to banks-secured 381000100
U.S. Govermment securities-add (= Notes payable to banks-unsecured -0-
schedule
Listed securities-add schedule =0~ Notes payabla to relatives ()
Unlisted securities--add schedule =0~ Noteas payable to others -0~
Accounts and notes zec;ivablez w{m Accounts and bills due 5110001 00
Due from relatives and friends (- Unpaid income tax (e
Due from others =0- Other unpaid income and interest -(=!
Doubtful -0- ::;id::;:at‘gxt;t:cg:g;;riz%z;e-udd - 11991000 00
neYPrth&eé’mﬁ schedule Chattel mortgages and other liens -0=
Personal Residence 2461000100 | payabie
Real estate mortgages receivable «0- Other dsbta-itemize:
Autos and othar personal property 281650100 | ca1lie Mae - MW 2z ool o
Cash value-life insurance 0~ USDOE - Spouse for both coliegg
Other assets itemiza: Spose's 401K 161700] 00 aged sons 36 1000100
Household Items 156 {500{00
OPERS - Cash Value 96 1000100
OH Deferred Comp. - Cash Value | 5 (70000 | Total liabilicies 362 {000{00
Fed. & State Tax Befund = 2003 | 2 I1800jog | Net Wortn 195} 350{00
Total Assets 557135000 | Total liabilities and net worth 557350100
CONTINGENT LIABILITIRES GENERAL INFORMATION
As a . or -0 Are any assets pladged? (Add
schedula) No
Onk?gg?éla uukﬁm 20057 Are you defendant in any suits or
Co-signed for 2 soms 8 0000100 | 1gal actions? No
Legal Claims Qo Have you ever taken bankruptoy? No
Provision for Federal Income Tax Q=
Other special debt e
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Hi. GENERAL

1. An ethical consideration under Canon 2 of the American Bar Association's
Code of Professional Responsibility calls for "every lawyer, regardless of
professional prominence or professional workload, to find some time to
participate in serving the disadvantaged.” Describe what you have done to
fulfill these responsibilities, listing specific instances and the amount of time
devoted to each.

(@) Columbus Bar Association's Pro Bono Homeless Project. |
participated in the counseling of indigent clients at the Homeless
Shelter. Approximately 1991 to 1993

(b)  From 1994 to 1995 | organized teams of attorneys to assist with
packaging bulk foods at the Mid-Ohio Food Bank.

(c)  Former member of Catholic Social Services Board of Trustees. This
involved attendance at, and preparation for, monthly meetings and
committee work. Approximately 1999 to 2001

(d)  Member of Children's Hospital Development Board from 1992 fo 1998.
Its goal was to raise money annually for a particular need at the
hospital. Approximately 1992 to 1998

(e} Member of Alvis House Board of Trustees. This entails attendance at,
and preparation for, monthly meetings. Alvis House operates half-way
houses for individuals as they prepare for release into the community.
2001 to present

2. The American Bar Association's Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any
organization that invidiously discriminates on the basis of race, sex, or
refigion. Do you currently belong, or have you belonged, to any organization
which discriminates - - through either formal membership requirements or the
practical implementation of membership policies? If so, list, with dates of
membership. What you have [sic] done to try and change these policies?

No, never.

3. Is there a selection commission in your jurisdiction to recommend candidates
for nomination to the federal courts? If so, did it recommend your
nomination? Please describe your experience in the entire judicial selection
process, from beginning to end (including the circumstances which ied to your
nomination and interviews in which you participated).
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| appeared before the committee charged with recommending candidates for
the federal courts to Ohio's Senators DeWine and Voinovich. | was
recommended by the committee. The process continues to unfoid, but events
have transpired to date as follows.

in early October, 2003, Senator DeWine's staff notified interested candidates
to submit their application and supporting documentation to his office by
October 31, 2003.

The nominating committee, chaired by Tom Wagner, interviewed the
candidates on October 31, 2003. | received an interview the next moming
with Senator DeWine and his Chief of Staff. Several weeks later, on
November 24, 2003, ! received the call from Senator Voinovich, on behalf of
Senator DeWine and himself, notifying me that | would be recommended to
President Bush for nomination to the United States District Court for the
Southern District of Ohio.

Subsequently, during the first week of December, 2003, | was contacted to
schedule an interview with individuals in the White House Counsel's Office.
That meeting occurred at the White House in the office of the Deputy White
House Counsel on December 18, 2003.

On January 30, 2004, | received another call informing me that the process
was moving forward and that | would be receiving the documents which |
completed. On January 31, 2004, | received these documents by courier.

| completed the enclosed documents as accurately as possible. | was
interviewed by the FBI and DOJ and nominated by President George W.
Bush on April 6, 2004.

4. Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that
could reasonably be interpreted as asking how you would rule on such case,
issue, or question? If so, please explain fully.

No

5. Please discuss your views on the following criticism involving "judicial
activism.”

The role of the Federal judiciary within the Federal government, and within
society generally, has become the subject of increasing controversy in recent
years. It has become the target of both popular and academic criticism that
alleges that the judicial branch has usurped-many of the prerogatives of other
branches and levels of government.
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Some of the characteristics of this "judicial activism” have been said to

Page 32
include:
(a)
(b)
(c)
(d)
(e)

A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

A tendency by the judiciary to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders extending to
broad classes of individuals;

A tendency by the judiciary to impose broad, affirmative duties
upon governments and society;

A tendency by the judiciary toward loosening jurisdictional
requirements such as standing and ripeness; and

A tendency by the judiciary to impose itself upon other
institutions in the manner of an administrator with continuing
oversight responsibilities.

The appropriate role of a trial judge is to be an informed, prepared and
neutral arbiter of the matters coming before the court. Trial judges
should not have policy agendas. instead, respecting the court's co-
equal status with the legislative and executive branches, a trial judge
should be guided by precedent and strive to make rulings supported by
the law and the evidence.

Finally, a trial judge must be patient, tolerant, willing to listen, slow to
speak and slower to anger. Hard work, diligence and integrity should
be the hallmark of the judge's character.
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Senator DEWINE. Well, Judge, let me start by asking a question
about your background, first of all, how you came to be an attorney
in the first place. You don’t come from a long line of attorneys, but
let me ask you how you were raised and describe the environment
that you grew up in.

Judge WATSON. Thank you, Mr. Chairman.

My father left his family when we were young. I was raised by
my mother and my stepfather. My stepfather managed auto parts
stores, and my mother was a middle manager at Riverside Hospital
in Columbus. They brought together two families, five kids, and we
knew that we would not have the opportunity to got to college un-
less we saw to it ourselves somehow. Our parents could not afford
it.

So the opportunity presented itself for me to enlist in the Air
Force and I enlisted in the Air Force approximately 8 months after
I graduated from college and went away to basic training, about 13
months after I graduated from high school, at Whetstone High
School in Columbus, OH.

I served in the United States Air Force for 3 years and several
months. I had the opportunity to go to Germany and spent 2 years
in Germany. When I left the Air Force, I had the opportunity to
have the GI bill assist me in paying for college. In addition, I joined
a program with the Ohio National Guard at that time, known as—
I received what was, I suppose, a discharge from the active duty
Air Force, and I what they called “palace chased” into the Ohio Air
National Guard, where I spent another roughly 6 years.

I ultimately got out of the Air Force and the Air National Guard
in 1984. During that period of time, Mr. Chairman, I was married
in 1979 to the wife of my youth, who sits behind me, and we had
three children. I had my first son, Grant, when I was a junior in
college, at Ohio State University. I was working full time during
my undergrad years at the Franklin County prosecuting attorney’s
office, and then when I received my degree from Ohio State, I went
to the only law school in town that offered a night program for a
young man that was working full time and raising a family. That
was Capital University Law School.

Senator DEWINE. What was your job at the prosecutor’s office?
You said you had a job at the prosecutor’s office?

Judge WATSON. Yes. Several things initially, Mr. Chairman. I
started on the administrative staff, but eventually developed into
the management of law clerks who were doing discovery, providing
discovery to criminal defense counsel for the cases that were being
prepared. I worked there under the tutelage of Bill Curlis, was
hired by now Senior United States District Judge George C. Smith
when he was the Franklin County Prosecutor, and I worked for
him for a period of time, and then his successor, Michael Miller.
That was my tenure at the prosecuting attorney’s office.

Senator DEWINE. So you went to Capital University that had a
night law school?

Judge WATSON. That is correct. It was a 4-year program. I was
fortunate to go to school with a number of second career profes-
sionals and other adults who were working their way through law
school. I met a number of wonderful people who remain friends to
this day.
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Senator DEWINE. During that period of time, you continued to
work for the prosecutor’s office?

Judge WATSON. I worked at the prosecutor’s office until I grad-
uated from undergrad. I began working for Judge Thompson as his
bailiff and eventually developed into a bailiff/law clerk position for
the entirety of my 4 years at Capital.

Senator DEWINE. What impact did this experience have on your
ability to be a judge, do you think, both your experience as a bailiff
and your experience in going to night law school?

Judge WATSON. Thank you for the opportunity to explain, Mr.
Chairman.

I was fortunate enough to meet the lion’s share of the practicing
bar in Franklin County as a bailiff. I worked for the administrative
judge of the court, who was very well regarded, who provided me
a phenomenal example of how to be a judge. He was patient. His
listened to people. He didn’t force people to accept guilty pleas. He
had empathy for the folks who appeared before him. He had a work
ethic that was one that I chose to emulate. So I had the oppor-
tunity to observe, as opposed to reading about the practice of law.
I had the opportunity to participate in it, without violating any of
the—Well, I had the opportunity to participate and watch other
lawyers practice, saw trials conducted, watched experts in their
craft performing voir dire. I listened to some fantastic closing argu-
ments. It was a tremendous opportunity and one that other mem-
bers, other peers, did not enjoy.

Senator DEWINE. After you finished law school, what did you do
then?

Judge WATSON. I had the opportunity to go to work for several
law firms, and eventually selected the Lane, Alton & Horst firm.
Actually, they selected me. Lane, Alton & Horst is primarily an in-
surance defense firm—it was at that time—although the practice
of law has changed, and so, too, has some of their practice.

In any event, I learned how to be a lawyer there. I did the things
that a first and second year associate would do. I did not have the
opportunity to choose who my clients would be. I simply worked on
the cases that the partners assigned to me. I prepared interrog-
atories; I did deposition summaries; sometimes I conducted deposi-
tions; sometimes I interviewed expert witnesses; sometimes I car-
ried partners’ suitcases to court; sometimes I sat in the second
chair at trial. I learned how to write there, you know, motion draft-
ing and so forth. So that is the type of experience that I had at
Lane, Alton & Horst.

Senator DEWINE. What kind of cases were those, Judge?

Judge WATSON. Well, they were primarily personal injury cases.
It would be the defense of personal injury cases. But it was the de-
fense of whatever case an insured had. If it was a property dispute
of some sort, we dealt with that. I also did some medical negligence
defense, because several of the partners focused on medical neg-
ligence.

We did some employment law work, where I had the opportunity
to participate to some degree in those cases. I also did workers’
compensation representation before staff hearing officers and dis-
trict hearing officers of the Bureau of Workers Compensation. I
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also did some felony criminal appointments as they were offered to
me by certain members of the Common Pleas Court.

Senator DEWINE. How long then were you with that firm?

Judge WATSON. A year-and-a-half, 15 months, something along
those lines, Senator.

Senator DEWINE. After that, where did you go, Judge?

Judge WATSON. I changed sides, so to speak, and went to work
for a firm that focused primarily on personal injury representation
of plaintiffs.

Senator DEWINE. What firm was that?

Judge WATSON. It would have been Delligatti, Hollenbaugh,
Briscoe & Milless at that point.

Senator DEWINE. What did they do?

Judge WATSON. They did primarily personal injury work. They
did some small business representation. They did some employ-
ment representation.

Senator DEWINE. What was your role there?

Judge WATSON. More of the same, really, in terms of case prepa-
ration. I had more client contact there. But primarily it was the
working up of a case and trying to get it ready for trial, motion
practice and so forth. I also continued with my criminal defense
work there as well.

Senator DEWINE. And were you in court then during a part of
that period of time?

Judge WATSON. Yes, I had the opportunity to attend—I sat sec-
ond chair in cases at Lane, Alton and I believe we were prepared
to go to trial in a personal injury case in Franklin County that set-
tled. I'm sorry, but the names escape me at this point. But it would
have been with Mr. Delligatti and Mr. Hollenbaugh on a particular
case.

I was in court regularly when I was handling the criminal cases.
I had the opportunity to attend a number of status or pretrial con-
ferences in some of the outlying counties around Franklin County,
as well as status conferences in Franklin County.

Senator DEWINE. And where did you go from there, then, Judge?
What was your next—

Judge WATSON. In early 1991, I had the opportunity to go to
work for the Voinovich administration. I was offered a position
working for the Ohio Department of Commerce, as the Chief Coun-
sel, and I held that position until some time in 1992.

Senator DEWINE. What does a chief counsel do?

Judge WATSON. Well, the Chief Legal Counsel had responsibility
to the Department Director and dotted line responsibility to the
Governor’s legal staff for all of the legal issues that arose within
out of the regulatory work that took place in Ohio.

Senator DEWINE. Did you give legal advice to people inside that
department?

Judge WATSON. I regularly gave legal advice on labor relations
matters to the Director. I served as a go between and assisted the
Division Chiefs when they had legal issues that they wanted to
present to the Director, and I assisted them in the presentation of
their issues to the Director.

Senator DEWINE. Within that department, then, you would be
basically that department’s lawyer?
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Judge WATSON. Correct.

Senator DEWINE. You're the chief lawyer of that department?

Judge WATSON. Among a number of lawyers, keeping in mind
that the division chiefs, the Commissioner of Securities, was at
that time a lawyer, and he employed an enforcement staff. They
were lawyers as well, but I was the chief lawyer in the department,
yes.

Senator DEWINE. So your work was the work of a lawyer?I mean,
you were doing legal work. You weren’t just a person who hap-
pened to be a lawyer who was in a particular position. You were
doing legal work every day, is what you were doing?

Judge WATSON. That is correct. That is correct. I did have admin-
istrative responsibilities, but I also had regular legal work that I
was involved in.

Senator DEWINE. And your next position was what, then?

Judge WATSON. Judge Lisa Sadler was appointed by Governor
Voinovich to the Municipal Court bench, and I succeeded her as the
deputy chief legal counsel in the Governor’s office in 1992. I held
that position until I succeeded Kurt Tunnell as the chief legal coun-
sel to then Governor Voinovich.

Senator DEWINE. Tell us a little bit about those two positions.

Judge WATSON. As the deputy chief counsel, I was responsible
primarily to the chief counsel to coordinate information. We had
oversight responsibilities in the Governor’s office for clemency mat-
ters, all legislative matters that were presented to the Governor for
his signature. We also served as liaison between each of the cabinet
directors and their legal staffs. So whatever the “crisis de jure”
would be, we would need to become intimately familiar with the
issues so that we could relay those issues cogently to the chief
counsel and on to the Governor at that time.

Senator DEWINE. But when you were the chief legal counsel, you
were the Governor’s, as the term indicates, chief legal counsel?

Judge WATSON. I was, correct. Yes. I succeeded Mr. Tunnell
when he went back to Bricker & Eckler, and I became the chief
legal counsel. I had others working on my staff who—

Senator DEWINE. Other lawyers?

Judge WATSON. Other lawyers. They assisted me and I was the
primary conduit of information to the Governor.

Senator DEWINE. The lawyers for the other departments, you
had some coordinating authority in regard to them as well?

Judge WATSON. At the beginning of the Voinovich administra-
tion, we asserted a role in the hiring of those individuals and the
screening of those individuals, and where expertise existed, we left
that expertise in place. They reported through us—they weekly re-
ported to us, and then, of course, if there was a particular issue
that rose to the level of the Governor’s attention, then they were
daily on the phone with us or meeting in our offices, or we were
in their offices dealing with those issues.

Senator DEWINE. You became a Common Pleas judge in 19967

Judge WATSON. Thank you for the opportunity to address that,
Senator.

I had the privilege of replacing the judge who I worked for dur-
ing law school upon his retirement. Judge Tommy Thompson
served for 24 years on the Common Pleas bench, and I was fortu-
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nate enough to be appointed by now Senator but then Governor
Voinovich to replace him, yes.

Senator DEWINE. And you served as Common Pleas judge for
how long?

Judge WATSON. Approximately 7 years, 5 months.

Senator DEWINE. Judge, tell us about that experience. In Ohio,
the Common Pleas court is the top trial court in the State.

Judge WATSON. That is correct.

Senator DEWINE. And you hear what kind of cases?

Judge WATSON. We hear criminal cases, from garden variety
thefts to capital murder cases, and we hear all manner of civil
cases, exclusive of—I had no family law jurisdiction, and I had no
probate jurisdiction. But there were 16 members on the court. Each
of us carried dockets in excess of 700 cases on a constant basis,
both civil and criminal. We faced dockets—In a typical criminal
week, we would have anywhere between 10 and 16 cases set per
day. Our civil dockets typically had five to ten cases set per day.
It was the busiest trial court in the State.

What I learned there was—I had had the opportunity to observe
Judge Thompson on a daily basis, and so I knew what kind of
judge I wanted to be. I wanted to be a fair-minded individual who
would listen to litigants, who had empathy for litigants, but who
also knew how to move a docket along.

One of the alternative dispute resolution techniques, it is my un-
derstanding, that has swept the country, settlement week, started
in our court. It then spread to the U.S. District Court in Columbus,
and then from there out to the hinterlands, I suppose.

Senator DEWINE. Judge, how do you think that seven-plus years
experience would prepare you to serve on the Federal District
Court?

Judge WATSON. I believe, Senator, that it would serve me very
well. I know how to handle a busy docket. I know how to manage
a docket and move it along. I know how to deal with busy lawyers,
and I know how to deal with litigants, whose most important case
on my docket that day is their case. I think it would serve me well.

The Rules of Civil Procedure in Ohio are not dissimilar to the
Federal Rules. The sentencing structure is similar and yet distinct,
in that we don’t have the type of sentencing matrix that exists at
the Federal level, but I don’t believe it would cause me any dif-
ficulty in following the sentencing guidelines, however.

Senator DEWINE. Judge, last year you were appointed to Ohio’s
Tenth District Court of Appeals. Has this experience given you a
perspective that would help you as a Federal District Court Judge?

Judge WATSON. I believe it has. I have worked with six other
wonderful individuals who have served as mentors on that court,
and I believe it has given me deep insight into how to be a better
trial judge.

Senator DEWINE. Judge, let me ask you about your reversal rate.
In your Judiciary Committee questionnaire, you list, I believe, 37
cases on which you have been reversed.

Put this in a little context for us. For example, how many cases
do you think you have dealt with on the Common Pleas Court
bench? These 37 cases were Common Pleas cases where you've
been reversed?
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Judge WATSON. That’s correct.

Senator DEWINE. What kind of reversal rate is this that you've
had?

Judge WATSON. Thank you. First and foremost, I think it would
compare very favorably with the other members of the court. Sec-
ondarily, I believe it is statistically not that significant. If you as-
sume a constant 700 case docket and you assume that you take in
approximately 100 new cases each month, while getting rid of, on
average, 105, 115 cases a month, you're dealing with 1200 cases a
year that are moving through the docket, times seven-and-a-half
years. Thirty-seven out of 9600 cases is where I come out on that.

No one really keeps those statistics, but—

Senator DEWINE. So that’s just an approximation?

Judge WATSON. It’s an approximation, and that’s all it is. But
that 700 number is constant, and as administrative judge for the
last 3 years, I had a three-quarter docket. So everybody else on the
court probably had a quarter more cases than I did even. I mean,
they’re facing dockets at 750 and some of them 800 cases now.

Senator DEWINE. Of course, the numbers you gave us, to keep
it in perspective, that would not include all cases that had been ap-
pealed. So if you took just the cases that had been appealed, how
do you think your statistics come out?

Judge WATSON. Very well. I don’t have a number, Senator, but
I am very well—

Senator DEWINE. Do you think you're in the average range?

Judge WATSON. I think I'm probably above average, in a good
way. That’s the best way that I can say that. I thumb through
some of the advance sheets—For instance, one of the members of
the court—you know, at one point I was looking at five cases a
year. If you take the 37 and divide it by seven-and-a-half, I was
looking at five cases a year and one individual had three cases re-
versed in 1 day. So I think I would show favorably in those statis-
tics.

Senator DEWINE. Since you have been on the Court of Appeals,
have you had any cases reversed?

Judge WATSON. Not to my knowledge, Senator.

If I might amplify that, there are seven judges on the Tenth Dis-
trict Court of Appeals. We sit approximately 17 times a year. Each
time we sit, we sit for 3 days out of the week and we hear approxi-
mately 21 cases and, therefore, author a third of those cases. I
don’t know what that totals up to, but that’s a pretty good approxi-
mation of what that workload has been like.

Senator DEWINE. When we look at your answers to the reversal
questions in the Judiciary Committee questionnaire, some of these
case summaries do look very similar. Does this mean you were re-
versed on the same issues repeatedly? I'm a little confused by that.

Judge WATSON. No, it should not, Senator. Those cases are all
factually distinct. In fact, the only thing that would bear any re-
semblance might be—I think there are four sentencing cases of the
37. That whole sentencing law changed in July of 1996. It changed
in July of 1996 and the Tenth District was somewhat lenient until
the Supreme Court determined that we were to find case-specific
facts to support our sentencing decisions. So then things tended to
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clear up in terms of the sentencing issues. But there are only four
of those cases, and everything else was factually distinct.

Senator DEWINE. There is another matter, Judge, that I would
like to ask you about, and that is your ABA evaluation. Frankly,
to my surprise, given what I believe are your excellent qualifica-
tions to be a Federal District Court judge, the ABA gave you a sub-
stantial majority of qualified, but a minority not qualified rating.
This rating is not secret and, frankly, none of my colleagues have
told me they are particularly concerned about this rating. But I do
want to ask you about it for the record and get this out.

Do you know why the ABA gave you this rating—why a minority
gave you this rating is what I should say. Let me state for the
record—and I think everyone knows this—that there are 14 voting
members on the ABA committee. We don’t know how the vote
broke down, but at least 10 must have voted qualified for you. We
don’t know what the rest could have been. It may have only been
one who voted not qualified, or it could have been up to four. We
don’t know.

Judge WATSON. Thank you for the opportunity to address that,
Senator.

I don’t know what the reason is is the fairest answer. I'm not
privy to the committee’s vote. I don’t wish to speculate on why that
might have taken place. I'm as surprised, I suppose, as anyone.

Senator DEWINE. Did they give you any reason?

Judge WATSON. No, there was no reason given at all. I was told
to expect the opportunity, if something had come up—I was told
that when I had my personal interview. I had a wonderful inter-
view with a very nice gentleman, and I was led to believe that ev-
erything was fine and there were no problems.

Senator DEWINE. No issue was raised with you—

Judge WATSON. No issue was raised with me.

Senator DEWINE. —in that exit interview, whatever it’s called?

Judge WATSON. Absolutely not.

Senator DEWINE. Now, Judge, you testified that you were an ad-
ministrative judge—is that the term?

Judge WATSON. Correct.
| Se‘;lator DEWINE. You were an administrative judge for how
ong?

Judge WATSON. The last 3 years that I was on the trial court,
so it was 2001, 1902 and 1903.

Senator DEWINE. How is that person selected?

Judge WATSON. By a vote of his peers.

Senator DEWINE. What does that person do?

Judge WATSON. You serve as the manager of the court, of the
court’s business and the court’s employees.

Senator DEWINE. So you were selected by the other—how many
judges?

Judge WATSON. The other 15 judges.

Senator DEWINE. The other 15 judges.

Judge WATSON. I voted for myself as well.

[Laughter.]

Senator DEWINE. So you were selected by the other judges to be
the administrative judge, then?

Judge WATSON. That’s correct.
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Senator DEWINE. Tell me a little bit about your approach to
docket management a little bit more. You talked about this, but I
wonder if you could expand on how you see your role with this on
the Federal District Court. Because it’s a problem with any court,
and it certainly is a problem, as you pointed out, in Franklin Coun-
ty Common Pleas Court. But it is a problem at the Federal District
Court as well.

Tell us as little bit about your attitude on that, and tell us a lit-
tle bit about the alternative dispute resolution, too.

Judge WATSON. In the nearly 20 years that I have been around
courts and around the law, I have had the opportunity to see a
number of techniques, alternative dispute resolution and docket
management techniques tested, some successfully, others not so
successfully.

Franklin County employed what was known as a “rocket docket”,
where you got a trial date and all of the attendant hearing dates
the day you file your lawsuit, and then everything works towards
the trial date. If managed correctly, which means regular contact
with the lawyers, you can fairly efficiently move a case through to
resolution.

Along the way there are a number of opportunities through medi-
ation, through this settlement week concept, through arbitration,
both private and then arbitration with court magistrates and so
forth to resolve cases.

As the case nears trial, oftentimes the judge would sit down with
counsel and see if there wasn’t any last minute ability to settle a
case. Many cases have a tendency to settle on the morning of trial
on the courthouse steps, as I'm sure you're aware. Judge Thompson
was a very effective negotiator, but he did it without twisting peo-
ple’s arms very hard. So I learned how to do it in a manner that
left open the opportunity for people to try the case, if that’s the
route they wanted to continue to pursue.

Senator DEWINE. Judge, we often hear lawyers complain about
judges who won’t allow lawyers to try their own case. On the other
hand, a judge clearly has to keep control of the courtroom.

How do you balance the two?

Judge WATSON. Senator, I think you have identified perhaps a
key distinction between conducting a trial at the State level and
conducting a trial at the Federal Court. My understanding of the
practice in the Southern District is that a number of the judges
conduct voir dire for the lawyers, where in the State court the prac-
tice is much more left to the lawyers themselves.

Unless I am bound by some rule that I'm currently unfamiliar
with, my intention would be to allow the lawyers to choose their
own jury, because I think it’s a key aspect of the case. I believe
that lawyers should be allowed, once they get to trial, they should
be allowed, within the bounds of the rules of evidence and the rules
of procedure and proper decorum, to present their case without my
interference, only ruling on the objections that come before me and
properly administering the case.

Senator DEWINE. What about the rest of the trial itself, besides
the selection of the jury? What about the general running of the
case? How would you describe yourself, as to what kind of judge
are you?
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Judge WATSON. My tendency as a trial judge has been not to
allow questions from witnesses—I'm sorry, is that what I mean? I
mean questions of witnesses to a jury. I am willing to be edified
on that. I know that it has been tried by a number of my peers and
I know there are folks who experiment with those things from time
to time.

But in the conduct of the case itself, I have on rare occasions
interjected a question when I had a question, but I think the trial
judge, in doing so, has to be very careful not to evidence-bias in the
question that you ask. You have to be very careful about how you
put your question.

Senator DEWINE. Judge, you have been on the Common Pleas
Court. You have now been on the Court of Appeals, and you have
had the experience of watching trials from a great seat, and that’s
the seat of a bailiff. You have had all those experiences.

Why do you want to be on the Federal Court?

Judge WATSON. Senator, thank you for the opportunity to answer
that question.

I sit here today because this is a highly sought after position in
our profession. I view this as the crowning achievement of a career,
a capstone of a career, if you will. I have dedicated my life to public
service. This is an opportunity that I simply could not ignore. I be-
lieve that my skills and my temperament qualify me, that my expe-
rience qualifies me for this position. I think that most lawyers, at
some point in their career, would say that this is a coveted posi-
tion. I respect that and that is why I am seeking this position.

Senator DEWINE. Judge, in general, Supreme Court precedents
are binding on all lower Federal Courts and Circuit Court prece-
dents are binding on the District Courts within the particular cir-
cuit.

Are you committed to following the precedents of higher courts
faithfully and giving them full force and effect, even if you person-
ally disagree with such precedents?

Judge WATSON. Absolutely, Senator.

Senator DEWINE. Judge, I thank you very much.

Let me just say that the record will remain open for one week
for additional statements or questions. We would ask, if members
of the Judiciary Committee do submit questions for you, that you
respond to these promptly. The record will close at 5:00 p.m., on
June 11th.

I do have a written statement for the record to be submitted by
Senator Voinovich, who regrets that he could not be here today.
That will become a part of the record.

Judge WATSON. Thank you very much, Mr. Chairman. I appre-
ciate all you have done and I thank you for having this hearing
today.

Senator DEWINE. If there is no other business to come before the
Committee today, the Committee will stand adjourned.

[Whereupon, at 10:50 a.m., the Committee adjourned.]

[Questions and answers and a submission for the record follow.]

[Additional material is being retained in the Committee files.]
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QUESTIONS AND ANSWERS

MICHAEL H. WATSON
6851 McCord Street
Columbus, OH 43085
(614) 462-3614 -

Tune 16, 2004

The Honorable Orrin G. Hatch
Chairman, Coramitiee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Mr. Chairman:

Enclosed are the responses I have prepared to the written questions from Senator
Patrick J. Leahy. Where appropriate, | have included attachments. All attachments are
enclosed with the exception of the May 17, 2004 Findings of Fact, Conclusions of Law
and Recommendation of the Board of Conumissioners on Grievances and Discipline of
the Supreme Court of Ohio. This document will follow by overnight mail.

Very truly yours,
Michael H. Watson
MHW/ksw

Enclosures

co: The Honoreble Patrick J. Leshy
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Response of Judge Michael H. Watson
Nominee to the U.S. District Court for the Southern District of Ohlo
to Questions of Senator Patrick J. Leahy
June 16, 2004

1. Judge Watson, | was surprised to see your response to the
“question about why you want fo be & federal judge. So | wanted fo

give you an opportunity to respond further upon reflection. Why do

you want to be a federal judge?

Senator Leahy, thank you for the opportunity to better explain my desire to
be a federal judge. | have enjoyed the opportunity to serve the citizens of Ohlo in
a number of positions of ever inc;.reasing responsibflity throughout my legal
career. If confirmed, it would be a singular privilege to continue judicial service
as a United States District Court Judge. The eight and a’half years | have spent
as a state trial and appellate judge have given me skills that would greatly assist
in a transition to the district court, if given the opportunity by the United States
Senate. | feel that the federal trial court presents distinet challenges that will only
enhance my legal experience. | have managed a docket in the busiest state trial
court in Ohio and served as its Administrative Judge during the last three years
of my tenure. Thé seven and a half years | spent as'a trial judge provide me with
considerable experience dealing with people and !he‘ numerous Issues their
cases present. If confirmed, | would devote the balance of my career to serving

the citizens of the United States and Ohioans.
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Responses of Judge Michael H. Watson
Nominee to the U.S, District Court for the Southern District of Ohlo

‘to Questions of Senator Patrick J. Leahy
June 16, 2004
Page 2 of 23

2. Why do you think the Senate should entrust you with the power of
this position for the rest of your life?

The position of federal judge Is one of great honor and fesponslbility. if

“confirmed, | would take this position of trust very seriously. | believe my record

on the state court bench demonstrates my commitment to the rule of law. As a
judge, | have strived to perform my duties with compassion and faimess and

would continue to do so on the federal bench if confirmed.
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Responses of Judge Michas! H. Watson ‘
Nominee to the U.S. District Court for the Southem District of Ohio
to Questions of Senator Patrick J. Leahy
June 16, 2004
Page 3 of 23
3 You suggested in your testimony that you thought your reversal
rate was "above average, in a good way." Please determine, and
advise the Committee of, the average number of cases that are
appealsd from the Frankiin County Court of Common Pleas per
year (since 1996, if possible) to the Court of Appeals for the Tenth
District, and please inform the Committee of the average
percentage of reversals by that appeliate court on which you now
sit. Also, please indicate your reversal rate as a trial court judge.
Neither the Franklin County Court of Common Pleas nor the Tenth
District Court of Appeals of Ohio compile statistical data with respect to
reversal rates for either individual judges or for the Franklin County Court
of Common Pleas, General Div!slon; as a whole,

Attached is a chart that | prepared (Exhibit A), with the assistance
of my staff, in which | endeavored to determine my reversal rate and how
it compared to the other judges of the trial court. The process which was
undertaken began with a review of my monthly statistics as reported to the
Supreme Court of Ohio which entails the number of new cases assigned,
reactivated cases’, and any cases terminated? during the current month,

The monthly statistics were figured by the total number of pending cases

' Reactivations Included cases where a defendant who absconded but was then apprehended, a
‘hankruptcy which was Iffted, and/or a case on an interfocutory appeal which was declded and
then remanded for further proceedings in the tral court,

? The terminations included anything terminated voluntarily by plaintiff's attoreys, a settlement of
a case, a judgment entry following a decision by the court which would result in a final appealable
order, bankruptoy filing of 2 main-named defendant, & removel to another court, & caplas
(warrant) for a defendant who did not appear for sentencing or frial, a plea bargaln resulting in a
sentencing for a defendant, and/or a frial resulting in a gulity verdict for which the defendant was
sentenced during that month, The acceptance of a plea bargain and/or a verdict did not
tarminate a case. Only at the time of sentencing did the case result in a termination.
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Responses of Judge Michae!l H. Watson
Nominee to the U.S. District Court for the Southem District of Ohio
to Questions of Senator Patrick J, Leahy
June 16, 2004
Page 4 of 23
(using the ending figure from the prior month carried over to the new
month's report) and the new figure compiled from the above calculations
to result in the pending number of cases at month-end. Over the entire 7
¥ year period df time, my avefaga number of cases terminated per year
(1286), was the average then used to compare with the other judge's
monthly statistics for the entire court. | used this a\)erage then for
comparisons with the rest of the court in determining my reversal rate
compared to other judges on the Franklin County Court of Common Pleas
benct, '

The resulting figures for the reversal rate were compiled by
reviewing the ife!ease sheets maintained by the Tenth District Court of
Appeals beginning in 1999 (which was the first year the sheets indicated
who the trial court judge was on each appellate decision). The cases for
each judge of the 16-member bench of the Franklin County Court of
Common Pleas were tallied according to the following categories:
affirmed, reversed and reversed in part. As a result of this work, It was
determined that my féversal rate over this documented 5-year peﬁ‘od of
time as explained above, was the second iowest relative fo the entire
Franklin County Common Pleas Court bench. My figures are attached in
the table reflecting all percentages as a percentage of a whole number.

That is, these figures are not to be muitiplied by 100. They state the ﬁgure



280

Responses of Judge Michael H. Watson
Nominee to the U.S. District Court for the Southem District of Ohio

to Questions of Senator Patrick J. Leahy -
June 186, 2004
Page 5 of 23
as a decimal of a whole. While these figures are naf 100% infaliible, |
believe they fairly represént my reversal rate in relation to the rest of my
colleagues. |
Turning to the number of cases appealed from the Franklin County
Court of Common Pleas, the Tenth District Court of Appeals was able to
" complle the total number of appeals for calendar years 1999, 2000, 2001,
2002° and 2003, However, the numbers provided include cases which
were subsequently dismissed by the parties or seftled. Accordingly, these
numbers would not equate to the number of opinions issued by the Tenth
District Court of Appesls.
In calculating the percentage of cases for each individual judge in
relation fo the total number of cases appealed from the Franklin County
Court of Common Pleas, we included opinions which were affirmed in part
and reversed in part. The total number of cases appealed per year and
each Individual judge's reversal rate in relation to this number and the
court's reversal rate as a whole, are set forth in Exhibit B.  Again, the

perceritages are a percentage of a whole number. That is, these figures

% The Tenth District Court of Appeals did hot have figures for the second quarter of 2002. Wa
were unable to determine what this number was by looking et the release sheets for two regsons.
First, the dates for when the appeal is filed (s not on the release sheet, Thus, it could not be
determined what appeals were filed during the second quarter of 2002. Second, even if cases
filed In the second quarter of 2002 could be determined from the release sheats, it would not
provide an accurate number as it would not include appeals which were dismissed by the parties
or settied. Accordingly, to establish an estimate for calendar year 2002, we established the
average number of the three quarters which were available and used this number for the second
quarter of 2002,
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Responses of Judge Michael H. Watson
Nominee to the U.S. District Court for the Southern Distrlct of Ohio
to Questions of Senator Patrick J. Leahy

June 16, 2004

Page 6 of 23

“are not to be multiplied by 100. They state the ﬁgﬁre as a decimal of a

whole. Again, | relterate, these figures are not 100% infallible. ‘
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Responses of Judge Michael H. Watson
Nominee to the U.S. District Court for the Southern Dlstrk:t of Ohio
to Questions of Senator Patrick J. Leshy

June 16, 2004

Page 7 of 23

4. It appears that you were reversed when you ruled in favor of civil
defendants twice as often as you were reversed when you ruled in
favor of civil plaintiffs. In considering your reversals, have you taken
any steps to ensure that, despite the fact that you began your career
as attomey defending Insurance campanies in personal injury cases,
you do not act with bias, perhaps unintentionafly, in favor of civil
defendants and against plaintiffs? What specific assurances can you
provide that you will treat civil litigants on both sides egually and falrly
if confirrmed?

| can assure you that | treat alf litigants in my court fairly and without bias,
My primary Interest in any case is to ensure Justice is fairly administered for ali
parties. As such, | address each case as it presents, applying the law to the
facts as | have sworn to do. | make decisions withoui respect fo persons as my
oath requires, and if confirmed, | would continue to do so. Finally, { would clarify

that while in private practice, | represented both plaintiffs and defendants.
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Responses of Judge Michael H. Watson
Nominee to the U.S. District Court for the Southern District of Ohio
1o Questions of Senator Patrick J. Leahy

June 16, 2004

Page 8 of 23

5. You testified that when you served as the Chief Legal Counsel for the
Govemor of Ohio, you "asserted a role in the hiring of those individuals -
[attorey for state agencies] and the screening of those individuals,
and where expertise existed, we left that expertise in place.” Did you
ever conslder political afflllation or political bellefs in your role in hiring,
retaining, firing, or offering early retirement to state employees? If so,
please explain the éxtent to which you felt party affiliation or political
allegiance should play a role in the selection, retention or promotion of
civil servants. Were you also involved in the process for judicial
appointments? If so, please explain the amount of welght given to
political beliefs in your recommendations.

The Voinovich Administration was into its fourth year when [ took the
position as Chief Legal Counsel to then Governor George V. Voinovich. When [
assumed this role, | was well aware that neither political affiliation nor beliefs
were legally appropriate reasons upon which to make any employment declsions
pursuant to Ohio and federal law. The Voinovich Administration was committed
to the mission of providing the best service with the best people then available.
As such, it is true that where legal expertise existed in a given area, we retained
that expertise. From my perspective, the issue of political affiliation or beliefs did
not enter into the equation. in fact, a number of departmental counsels, who had
served the prior administration, were retained. During my tenure in the

Govemor's office, | was not involved in the judiclal appointment process,
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Responses of Judge Michael H. Watson
Nominee to the U.S. District Court for the Southem District of Ohio
to Questions of Senator Patrick J. Leahy

June 16, 2004

Page 9 of 23

6. In. your testimony and in your questionnaira, you noted that as
) deputy chief counsel and then chlef counsel fo the govemor, you
had oversight responsibilities for clemency matters. Please
describe the clemency process as it then existed in Ohio. To what

do you attribute the fact that during your tenure glving edvice [to]

the Governor, the average number of times clemency or mercy was

given declined precipitousiy?

The clemency review process has not changed markedly since | left the
Voinovich Administration. The clemency procedure begins with the filing of a
petition for clemency to the Ohio Adult Parole Authority ( OAPA ). The OAPA
conducts its own internal review process, votes on the request and sends a
package of information including OAPA’s recommendation to the Governor's
office. One of my Assistant Deputy Legal Counsel would review the file
including inmate criminal records and institutional adjustment reports, all material
forwarded by OAPA, correspondence, victim impact information, If available,
along with any evidence of community support or opposition. My staff and |

~discussed these matters, then reviewed and discussed them with the Governor,
who made the decision whether or not to grant clemency. It was then our job to
prepare the appropriate documentation to reflect the Govemor’s intention with
respect to each case.

‘Then Governor Voinovich was keenly concerned about a high degree of
certainty prior to granting clemency. As a general, rule a majority of clemency

petitions are denied. The statistics | reviewed and attach for your reference

evidence a
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to Questions of Senator Patrick J. Leahy

June 16, 2004

Page 10 of 23

one year decline from 1993 to 1994, but then a jump back up In 1995, my last

.year. |do not recall any specific reason for this one year decline.
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Responses of Judge Michael H. Watson
Nominee to the U.S. District Court for the Southemn District of Ohio
to Questions of Senator Patrick J. Leahy

June 16, 2004

Page 11 of 23

7. Please provide the Committee with the names of individuals who
served as opposing counsel to you on key issues you handled for

the state, as your answers fo question 18 of the Senate Judiciary

Committee Questionnaire are incomplete in this regard.

As Chief Legal Counsel, neither |, nor my staff represented the Governor
in fitigation. This was the role of the Ohio Attorney General or Special Counsel in
certain designated circumstances. | befieve | have answered question 18 to the
absolute best of my ability and have previously provided amended responses to

this question.
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Responses of Judge Michael H. Watson
Nominee to the U.S. District Court for the Southem District of Ohio
~ to Questions of Senator Patrick J. Leahy
June 16, 2004
Page 12 of 23
8. You cited as one of your significant legal activifies your work in Ohlo in

crafting state constitutional amendments and implementing legislation
to remove intermediate sppellate jurisdiction over death penalty
appeals. Did you have any concerng during your tenure in the

Govemnor's office about innocent people receiving death sentences or

the need for adequafe funds for counsel in criminal cases? What

steps, if any, did you take fo address these concems? As a trial judge
how many death penalty cases did you handle and what was the result
in each of those cases?

During my tenure as Chief Legal Counsel | was certainly concemed
that no innocent person be executed. In fact, no execution was carried
out in Ohio during the Voinovich Administration.

While in the Governor’s office, | was involved in the selection of Ohio's
current Public Defender. | assisted him in obtaining additional funding for
indigent defendants, in the amount of a $1.2 million additional
appropriation from the Ohio General Assembly.

During my tenure on the Franklin County Court of Commion Pleas, to
the best of my recollection, | handled 10 death penalty cases. included In
this list are the names of alf defendants assigned to my docket that were
initially indicted by the Frankiin County Grand Jury as capital murder
cases, along with, the sentence® recelved, and whether the seritence was
the result of trial or a plea:

1. Richard Hayeé 12 to 40 years Plea
2. Shawn Towns 30 to life Plea

4 For the sentence, | have listed the totel sentence, As such, it may include the sentence for
apgravated murder, or In the event of a ples, the lesser offense, in addition to time for other
charges arising from the death of the victim.
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3. Alonzo Adkins 4 yrs® Plea
4. Leon Hawkins 50 to life Trial
5. Kareem Jackson Death - Trial
6. David Braden Death Trial
1. Andrew Lee Life w/o parole Trial
8. Donovan Simpson 78 to life Trial
9. Cornelius Jackson 23 tolife Plea
10.

Dean Preston 33tolife Plea

5 Alonzo AdKins was 18 years old. He was initially found o be incompetent to stand trial,
Eventuaily, he was restored to competency and pled to involuntary manslaughter. After he'
served approximately 2 ¥ years of his sentence,  granted Mr, Adkins' request for probation and
" placed him on probation for 5 years.
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9, As a trfal judge your convictions or sentencing decisions in criminal
casss were reversed by the appellate court almost a dozen times, and of
the mare than 60 appellate decisions avallable electronically that you have
handled in the past year, i appears that you rarely rule in favor of criminai
defendants In the non-capltal appeals over which your new court has
Jurisdiction. Press accounts indicate that before reversing the conviction of
Timothy Howard, who spent 26 years in jail on false charges of murdering
a bank security quard in a robbery, you "insistently urged” him to accept &
plea to manslaughter and a sentence of time served without informing him
that pleading would forfeit his right to recover damages for wrongful
imprisonment. What were your actions in this case and why oid you take
them? What specific assurances can you give that, if you were confirmed,
you will be fair to criminal defendants and protect their rights?

Mr. Howard's April, 2003 appearance was my first chance to inquire
of Mr, Howard, in open court, whether he wanted to accept the plea deal
then belng offered by the assistant prosecutor. | did not urgé.him to
accept the plea, but inquired if he had come to his own decision after
weighing all of his options. Mr. Howard had at least two attorneys and Mr,
James McCloskey of Centurion Ministries counseling him as to his
options. | knew that my decision would iikely be appealed by the state,
and while | was confident that | was making the appropriate and legally
supportable decision, as a practical matter the possibility of reversaf on
appeal existed, as my decision was precedent setting in the area of »
second or successive post conviction relief petitions. Therefore, | was
concerned that if | were reversed he would have concluded his life in
prison.  Accordingly, | wanted him to know there was an option available

that would allow him to resolve the case and go home that day with
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essehtlally a sentence of time served for the 26 years he had already
spent imprisoned. Moreover, | intended to make sure it was Mr. Howard,
and not his advisors, who made this monumental decision, and | wanted
the record to reflect Mr. Howard's independent judgment as to his options.

Prior to the hearing to announce my ruling, | had been specifically
told by Mr. Howard's counsel that Mr. Howard had no interest in pursuing
civil damages in the event his post-conviction was granted. | took this
statement at face value ana, as a result, this issue did not enter my mind
during the discussion of the plea bargain. As Mr. Howard has
subsequently filed suit against the State, | can only speculate that he
changed his mind.

To clarify, 1 did not find that Mr. Howard "spent 26 years in jail on
false charges of murdering a bank security guard in a robbety.” Some
may take the conclusory language of my opinion, "...the Court ¢cannot, in
good conscience, allow Defendant’s verdict to stand when there is clear
and convincing evidence that, but for the Brady violation, no reasonable
fact-finder wauld have found Defendant guilty in this matter” as declaring
Mr, Howard was faisely accused of these chafges. " However, my
decision voided his conviction on these charges, because key evidence
was withheld, it did not proclaim his innoceﬁce.

Moreover, as stated in response to Question 4, my interest in every
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matter that comes before me is to ensure Justice is done for all parties.
This applies with even more gravity when an individual's liberty is at stake.
As you are aware, | represented criminal defendants while in private
“practice. As a result of my experiences, | had empathy and an open mind
for every individual who appeared before me charged with a crime.

If | am fortunate enough to be confirned, | would continue to

ensure defendants are treated fairly and that their rights are protected.
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- 10. s it true that you are currently running for an additional term on the
state appelfate bench and that you are actively seeking campaign
donations for that race? What suggestions, if any, have you made to
contributors regarding your candidacy for the federal bench? If you were
confimed, would you promise to withdraw from your campaign for state
Jjudicial office? What other actions would you intend to take with respect fo
state judicial races? What would you do with the political donations you
have received? Are the nsmes of contributors to state judicial campaigns
in Ohlo public? Would you make public the names of those who
contributed to your campaign? How would you handle recusal from cases
involving those who contributed to your campaign?

I am currently running to retain the seat to which | was appointed in
May, 2003, on the Tenth District Court of Appeals. | am actively seeking
campalgn donations to fund my race. With respect to my candidacy for
the federal bench, | have informed my contributors that 1 am in the
confirmation process. Moreover, | informed them that it is a privilege to
serve on the Tenth District and would continue to do so i | am not V
confirmed and am re-elected. However, If confirmed, as | hope, my
contributors are aware | would take my oath as a federal judge, withdraw
from my race and resign my current position,

Upon taking the oatti as a federal judge, | would have no further
involvement with any state judicial race. 1t would be Inappropriate for a
federal judge to be involved in partisan politics in any way.

Additionally, in the event ! am confirmed, my options with respect to
how my campaign funds may be dispersed are limited by law to a very few

options. | believe these options are; (1) retumn donation to donor, (2)
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- contribute donatlons to charity and (3) under vevy limited circurnstances,
purchase individual tickets to other pollﬁcal events. Currently, | have not
determined which option | wouid pursue. However, | would comply with
applicable election laws regarding the disposition of my campaign funds
as well as the Rules of Judicial Conduct (28 U.S.C. §455).

The names of my contributors are public information and must be
disclosed under Ohio election laws.

Finally, an unfortunate aspect of an elected judiciary is the necessity of
seeking campaign donations from members of the legal community. | do
note however, the Code of Judiclal Conduct prohibits acceptance of funds
from anyone who does business with the court in the form of confractual
or other arrangement in which the person, in the current year or any of the
previous six calendar years, received as payment aggregate funds or fees
in excess of $250.00. Canon 7(C)(2)(a)(i). Recusal based solely upon a
campaign donafion Is not often necessary. Nevertheless, | approach
every case with the awareness of my obligations under the Code. 1f |
belleved, or a party believed, my recusal was necessary due to a
campalgn donation, | would examine the sttuatién under the Code and

make an appropriate decision.
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11.  While serving as a judge, have you made financiaf contributions or
otherwise been active in connection with partisan electlon campaigns?
_Please explain. ‘ :

Over the past eight and a half years, con_sistent with state ethics rules, |
have on limited occasions made personal contributions to certain candidates.
Moreover, consistent with the Canans. I have purchased tickets to individual
events for certain candidates from my judicial campaign funds.

If confirmed, | understand and agree that | would be prohibited from

engaging in any partisan political activity.
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12.  According to press accounts, you have made efforts lo try fo
remove the Honorable Deborah O'Neill. What actions have you teken in
this regard and why? DId you request a psychiatric evaluation of Judge

O'Neill, without consulting all of your colleagues? Please provide a copy
"of the report of the Disciplinary Boerd in connection with this matter.

Please provide your correspondence in this matter and any testimony you
’.have given in this case.

- | have enclosed my November, 2003 testimony from the disciplinary
hearing Involving Judgé O'Neill. The testimony sets forth the actions |
took, as Administrative Judge, in concert with other members of the
Franklin County Court of Commaon Pleés. pertaining to Judge O'Neill.

Additionally, | have enclosed my July 13, 2001 correspondence to
-Chief Justice Thomas J. Moyer, along with attachments. Included as an
attachment were the minutes of the Franklin County Court of Common
Pleas Personnel Commiitee meeting. One motion, which passed, was the
relocétion of Judgé O'Neill's secretary, whom she shared with Judge
David L. Johnson, to another floor. As discussed, the need for this move
was due to the untenable discord between Judge O'Neill and the
secretary. The second motion, which also passed, authorized me as
Admin(étrative Judge to seek the counsel of Chief Justice Moyer with
réspect to Judge O'Neill. The Chief Justice was whom we turned to as he
was the only judicial officer with the authority to take action as he deemed

~ appropriate. This was not action | took based upon my own counsel.

While not every member of the Franklin County Coutt of Common Pleas
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was consulted regarding this action, the members of the Court authorize
‘the members of the Personnel Committee to handie personnel issues.
Accordingly, as this was an action agreed upon by the Personnel
Compmittee, it was not an issue which needed fo be discussed and agreed
upon by the whole court. »

In addition to my November, 2003 testimony and July 13, 2001
cotrespondence, | have enclosed my Affidavit subpoenaed in this matter
and the May 17, 2004 Findings of Fact, Conclusions of Law and
Recommendation of the Board of Commissioners on Grievances and
Discipline of the Supreme Court of Ohiv. | would note that this case is

- unprecedented in the State of Ohio and the matter remains for final

_ determination by the Supreme Court of Ohio.
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13.  In a supplement to your questionnalre you note that you have given
speeches during your campaigns for office but you did not retain any
notes of those remarks. Please indicate the dates, locatlon, audiences
and topics of those speeches. Also, please provide all press accounts.
The only recollection | have is with respect to two Continuing Legal
Education speeches | gave. The theme, | belleve for both, was "A View
from the Bench™. The focus was on pre-trial practice and procedure in
Franklin County, basically a "how to" on maneuvering in ;he Common
Pleas Court. There was no discussion of constitutional law or legal policy.
The audience comprised of Columbus Bar Association members seeking
C.L.E. credit. | do not recall the exact dates, but believe it was within the

last 4 years. There were no press accounts.
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14. Have you ever been reversed for a due process or abuse of
discretion violation? If so, please describe those cases in detall and what
steps you took to prevent such errors in other proceedings.

I have previously provided the committee all cases where | was reversed
on appeal. A review of these cases reveal | have been reversed based upon an
abuse of discretion. However, it does not reveal, and ‘l do not recall having been

_reversed for a due process violation. What constitutes an abuse of discretion
differs from one judge to the next. Even the words used to describe an abuse of
discretion differ in degree. My personal view is that reversals based on an abuse

of discretion should be few and far between.
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Exhibit A

Courtroom 1999 (%) 2090 {%) | 2001 (%) | 2002 (%) | 2003 (%) Total

Bessey - 6A 0.3 0.7 1.o_zl _0.78 1.0 0.7%
|Milter - 6B 1.0 ) 0.79\( 0.95 0.95] » 1.11 0.96

Fals - 6C 0.24] 1.2} 0.79 0. 0.47] 0.85

Connor - 8D 0:24) 079 0.9 0. 0.87] 0.64;

Sadler - 7A 024 095 063 063 o 0.62

Watson - 78 0.47; 0.5 0.79 0. 0.45"

McGrath - 7C i 0.47 Q.47 0.71 0.79) 0.;17

Cain - 7D 0.24 1.11 1.5} 0.39 0.36)

Travis - 8A 0.55 Q.79 0.63 0.79 0,95

Brunner/Bender/ )1

iO'Grady - 8B 0.79, 1.3 0.39 0.79 0.15] 0.68

Pfelffer - 8C 0.71 1.2| 0.39 1.. 0.32] 0.73

| Crawford - 8D 0.32 0.87] 0.55 0.47! 0.83]

O'Nelli - 9A 0.47, 2,13 1.213] __1.02 1.0

Johnson - 88 0.58! 0.3 0.47] 1.26] 0.69

Sheward - 9C 0.7 1.66 0.95 1.34] 1.2

IHogan - 9D 024 o.ssl o.sg’ 0.9_5} vo.j ‘

*This total was achieved by multiplying .15 by 3 -

since Judge Watson was on the bench through

Aprit of 2008
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Exhlbn B
Number of Appeals ‘and Rev#rsal Rate Parcentage Per
Yoar :
199 2 2001 200 2003
7 7 812 7 686
Courtroom
|Bessey - 64 o0os| 0012l  ootel 0013 o019
l_h_ﬁ‘_l_llgr - 6B 0.017] 0.0‘1;1 0.014} 0.01 0.02!
Fais - 6C 0.004] 0.02 0,012 0.00! 0.008]
Connor - 6D 0.004‘ 0.013] 0.016 Q.OOS 0.01€
Sadler - .7A 0.004] 0.01§] 0.01 0.01 0,012
Watson- 78 0.008 0.008] 0.01 0.009] 0.006*
McGrath - 7C 0.008) 0.008] 6.011 0.013 0.009
Cain - 7D 0.004 0.018 0.023] 0,00;7 0.006
Travis - 8A 0.009] 0.013 0.01 0.014 0.017]
O'Grady/Bender/
Brunner - 88 0.001 0.022] 0.00€] 0.013] 0.004
Pfeiffer - 8C 0.01‘2} 0.017 0.006] 0.002) 0.00(_5{
- {Crawford - 8D 0.005] 0.015] 0.009; 0.008] 0.017
O'Neili - 8A° 0.008] 0.036] 0.02 0.017] 0.007
Johnson - 98 _0.009 0.007, 0.007] 0.021 0.015
|Sheward - 8C 0013 0.028 0.015 0.022) 0.023
Hogan - 9D 0.004] 0.005 0.008] 0.017! 0.007;
Reversal
Percentage Entire 11.7) 25.6 18.5 21.3 18.1
*This total was achieved by multiplying .002 by 3 since Judge Watson was on
the bench through Aprll of 2003, :
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VOINOVICH CLEMENCY STATISTICS

911 618 ] ;

T 47 ;

93j ]| 8 67 ;

Ra| 20| 1233 18 1

§51 841 510 q 1 X

B8] 299 | 294 5 13 1a4z] 11 137 34 1 0.38 | 281 |
7|82 | 22 7 8 |284] 7 287 .38 0 0 | 264
W] 213 [} 18 {798 14 |6.57 4 87 0 0 | 198
as]aTs1] A621 | 168 | 129 [361] 68 |233] B0 ]1.44] 70 [0z [ 443 ]

TOTAL. P27
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STATE OF OHIO
COUNTY OF FRANKLIN

s§§

AFFIDAVIT OF MICHAEL H. WATSON

1, Michael H. Watsoh, having been first duly swom, deposes and says as follows:

‘1. On May 18, 1988, | was admitted to the practice of law in the State of Ohlo,
2. On December 27, 1995, Govemor George V. Voinovich appolnted me to the
Franklin County Court of Common Pleas to complete. the term of retiring

Judge Tommy L. Thompson, a mentor and former employer.

3. In November of 1996 | was elected to complete the term to which | had been
appointed.

4, In November of 1998 | was elected to a full six (6) year term.

5. | first became aware of allegations of bizarre and unreasonable behavior by

Judge Deborah P. O'Nelll while serving as Chair of the Personnel Committee
of the Cou/rt during Judge David Cain’s tenure as Administrative Judge.

6. In December of 2000 | was elected by my colleagues to succeed Judge Cain
as Administrative Judge in 2001,

7.  Subsequently | was re-electe& as Administrative Judge for 2002 and 2003.

8. | will resign my posltion as Administrative Judge on April 30, 2003 to begin,
on May 1, 2003, the Tenth District Court of Appéals unexpired term to which |
was appointed by Governor Bob Taft. ’

9, Throughout my term as a Commoen Pleas Judge and particularly while &
member of the Personnel Committee and as Administrative Judge | have had

. innumerable conversations with individuals, including Court staff,. private
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. lawyers, prosecutors and public defenders, who have In one way or another

‘been subjected to Judge O'Nelll's unique behavior,

Upon assuming my duties as Administrative Judge, | declded to address
Judge O'Nelll's behavior, her treatment of her staff, attorneys, jurors and the
public.-

On Januaty 10, 2001 | met with Judge O'Nelll and Jerinifer Goodmen the
Court's Director of Purchasing, In Judge O'Neill's office. Several months prior
to January 10, 2001, the Court had authorized the purchase of office fumiture
for each of the sixtesn-(16) judges. The January 10 meeting was
necessitated because of Judge O'Neill's responses to Jennifer Goodman and
her treatment of administrative staff concerning several lssues Including the
size of her desk, the color of the wood on the desk, the timing of delivery and
her perception she was always the last Judge to recelve anything and she
was tired of this treatment. Judge O'Neill was not the last Judge to receive
the new furniture, .

Judge O'Neill was the only member of the Court with whom | had to méet
regarding the proposed new furniture and she was not forced to accept her
furniture.

Paragraphs 471 through 482 of the Amended Complaint in this disciplinary
matter reflect some of what | was made aware of concerning Judge O’Nelll
and the proposed new office furniture.

During the meeting with Judge O'Nelli and Jennifer Goodman four different

options were discussed.
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Once the discussion conceming the fumiture concluded Ms. Goodman left

Judge O'Nelll's office and | had a private conversation with Judge O'Neill

gbout her bshavior and treatment of Court personnel, attorneys, and the

‘public.

| indicated to Judge O'Nelli that | was aware of a pattem of troublesome
behavior from her and that other members of the Court were concemed as
well,

We discussed the fact that, not'infrequently, she exhibited a pattern of.
behavior where she would become extremely angry with others for no
apparent reason.

| told Judge O'Neill that her tirades fowards Court employees could ¢create a
legal liability for the Court.

| reminded her that prior Administrative Judges had ordered Court Repotters
and Float Baliliffs not to return 16 her Courtroom because of her abusive
behavior. | explained that the effect of her behavior on some of the
employees was supported by documentation from their doctors. 1 told Judge
O'Neill that | was concerned for her. In addition, 1 told her that if there was
some stress in her life that was making it difficult for her fo perform her Job |
was there to help. | would be willing to do whatever needed to be done with
her docket to make sure that her cases were covered. However, | felt that it

was important she consider taking some time off to sgek whatever _help she

felt she may need.
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Contrary to my expectations, Judge O'Nelll at first appeared receptive to my

suggestions, but ulimately stated she did not need to take any time off.

Instead she responded that she did not like feeling boxed in and that she was
tired of people "fucklng" with her. She justified her feelings by telating,
Incidents almost e