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PROTECTION OF LAWFUL
COMMERCE IN ARMS ACT

TUESDAY, MARCH 15, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:10 a.m., in
Room 2141, Rayburn House Office Building, Hon. Chris Cannon
(Chair of the Subcommittee) presiding.

Mr. CANNON. Good morning, ladies and gentlemen. This hearing
of the Subcommittee on Commercial and Administrative Law will
now come to order to consider today H.R. 800, the “Protection of
Lawful Commerce in Arms Act,” which was introduced on February
15 by our colleague from Florida, Mr. Stearns. It currently has 157
cosponsors, including me.

H.R. 800 addresses abusive lawsuits aimed at the firearms in-
dustry. It provides that a qualified civil liability action cannot be
brought in any State or Federal court. Qualified civil liability ac-
tion is defined as a civil action or proceeding brought by any person
against a manufacturer or seller of firearms or ammunition for
damages resulting from the criminal or unlawful misuse of such
products.

There are exceptions, however. The bill does not prohibit an ac-
tion against a person who transfers a firearm or ammunition know-
ing that it will be used to commit a crime of violence or a drug traf-
ficking crime or to commit an identical or a comparable State fel-
ony offense. It also does not prohibit an action brought against a
seller for negligent entrustment or negligence per se.

The bill also includes several additional exceptions, including one
for actions in which a manufacturer or seller of a qualified product
knowingly and willfully violates a State or Federal statute applica-
ble to sales or marketing when such violation was a proximate
cause of the harm for which relief is sought. Other exceptions
under the bill include one for actions for breach of contract or war-
ranty in connection with the purchase of a firearm or ammunition
and an exception for actions for damages resulting directly from a
defect in design or manufacture of a firearm or ammunition when
used as intended. The bill also makes clear that only licensed man-
ufacturers and sellers are covered by the bill.

Tort law rests on a foundation of personal responsibility. A prod-
uct may not be defined as defective unless there is something
wrong with the product rather than with the product’s use. How-
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ever, in the last several years, some lawsuits filed against the fire-
arms industry would hold it liable for actions of those who use
their products in a criminal or unlawful manner. Such lawsuits
threaten the historic connection between tort law and personal re-
sponsibility and have forced firearms manufacturers into bank-
ruptcy, severely curtailing the recovery available for those assert-
ing traditional claims of product manufacturing defects.

While some of these lawsuits have been dismissed and some
States have acted to limit them in one way or another, they con-
tinue to be aggressively pursued. In January, the Supreme Court
refused to overturn a decision by the Ninth Circuit Court of Ap-
peals permitting such frivolous lawsuit against a gun manufacturer
for a crime committed by a third party. The strategy behind these
lawsuits is no secret. One of the personal injury lawyers suing the
firearms industry, John Cole, told the Washington Post, quote,
“The legal fees alone are enough to bankrupt the industry.” Pro-
fessor David Capel also stated that the cities suing the firearms in-
dustry, quote, “don’t even have to win. All they have to do is keep
suing. They’ll kill the industry with the cost of defending all the
lawsuits.”

Lawsuits seeking to hold the firearms industry responsible for
criminal and unlawful use of its products by others are attempts
to accomplish through litigation what has not been achieved by leg-
islation and the democratic process. As explained by one Federal
judge, quote, “The plaintiffs’ attorneys simply want to eliminate
handguns.” Taking advantage of our currently unregulated court
system, the personal injury lawyers are misusing the courts to
limit the sale and distribution of firearms well beyond jurisdic-
tional boundaries. A lawsuit in a single county of a State could de-
stroy a national industry, denying citizens everywhere the right to
keep and bear arms, a right guaranteed by the Constitution.

Insofar as these lawsuits have the practical effect of burdening
interstate commerce in firearms, Congress has the authority to act
under the Commerce Clause of the Constitution as well as the Sec-
ond Amendment. Such lawsuits also directly implicate core fed-
eralism principles articulated by the Supreme Court, which has
made clear that, quote, “one State’s power to impose burdens on
the interstate market is not only subordinate to the Federal power
over interstate commerce, but it is also constrained by the need to
respect the interests of the other States.”

The direction of this slippery slope is obvious. If the judicial sys-
tem is allowed to eliminate the firearms industry based on legal
theories holding manufacturers liable for the misuse by others of
its products, surely those theories will be applied to other indus-
tries whose products are capable of being misused. Knives, for ex-
ample, are intended and used for non-violent purposes. They are
virtually indispensable for eating. Yet hundreds of thousands of
violent crimes every year are perpetrated with knives.

We have already seen multi-million-dollar lawsuits against the
makers of hamburgers and steaks for causes—or for damages
caused when people abuse those products and overeat. Surely the
manufacturers of steak knives will be sued next when such knives
are used for criminal purposes.
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Congress must begin to stem the slide down the slippery slope.
It can do that by fulfilling its constitutional duty and exercising its
authority under the Commerce Clause to prevent a few State
courts from bankrupting the national firearms industry and deny-
ing all Americans their fundamental right to bear arms. We need
to preserve the benefit of American-made weapons for our soldiers
overseas who are so ably defending us all from terrorism. Let’s not
allow the American firearms industry to be bankrupted so we're
}fft to rely on foreign countries to provide weapons for our own sol-

iers.

I now yield to Mr. Watt, the Ranking Member of the Sub-
committee, for an opening statement. Mr. Watt?

Mr. WATT. Thank you, Mr. Chairman. I apologize to you and
other Members of the Subcommittee for being a minute or two late.
I actually was trying to get back on my schedule this morning and
run for a change and that threw everything off, trying to get back
on schedule.

I guess I find it interesting that the first hearing that we are
having this year allows me to quote a famous Republican former
President. “Here we go again.” Here you go.

Another year of trying to close the courthouse doors to innocent
victims of preventable violence of any kind. Another year of radi-
cally altering and undermining our system of States’ rights, which
so many on this Committee have given so much and so much en-
ergy to saying that they support. Another year of trying to confer
sweeping immunity to a single industry, the gun industry, in this
case. Here we go again. Here we go again.

I'd have to say, Mr. Chairman, that last year’s debate on this bill
didn’t reveal to me any reason why individuals harmed by guns
that were recklessly placed in the stream of commerce should not
be allowed to seek a remedy from those responsible, including those
whose negligent conduct—negligent conduct—resulted in dangerous
weapons landing in the hands of criminals. Nor was I convinced
that there exists a national crisis that requires Federal interven-
tion in this matter. States are and have been perfectly capable,
through both their courts and legislatures, of developing tort prin-
ciples and addressing gun policy at a local level.

Finally, I didn’t find anything in last year’s testimony or any of
the things that I have found out about this bill that would suggest
to me why it would be necessary to single out for unprecedented
protection the entire gun industry, even as the number of deaths
and injuries from gun violence and accidental shootings has esca-
lated. Under this bill, on one within the gun industry bears any re-
sponsibility, no duty of care for the misuse of dangerous weapons.

When the industry acts responsibly, there should be no liability.
I agree with that wholeheartedly. But when elements within the
industry act without regard to the safety of our citizens, those
harmed by such indifference or recklessness should be afforded a
remedy.

I don’t know what happened to the concept of personal responsi-
bility, corporate responsibility, our whole theory of negligence in
this country. Our whole theory of tort law in this country is based
on negligence, and I have no idea why one industry should be ex-
empt from those theories that we have developed for so long. They
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are all about personal responsibility. That’s what our whole neg-
ligence system is about.

If any of our witnesses can today address these very basic and
fundamental concerns about this bill, I'm still looking for enlighten-
ment about it. But I believe that unless and until these three core
issues are adequately addressed and substantiated, the Federal
court, the Federal Government, has no jurisdiction for barring
State courts from providing appropriate relief to victims of neg-
ligent conduct.

We are off and running again. Here we go again, Mr. Chairman.
I yield back.

Can I just add one thing, Mr. Chairman? I want to put in the
record some information here that is just astonishing to me. This
is from the Smith and Wesson SEC filing,! and I'm quoting this.
“In the 9-month period ended January 31, 2005, we incurred
$4,535 in defense costs net of amounts receivable from insurance
carriers relative to product liability and municipal litigation. For
the 9 months ended January 31, 2005, we spent $4,150,000 on ad-
vertising.” Put that into this calculus. Thank you, Mr. Chairman.

Mr. CANNON. Without objection, thatll be included in the record.

Would the gentleman yield to a question? How much did they
spend on their insurance premiums, do you know? Does the filing
reveal that?

Mr. WATT. I have no idea, but probably no more than any other
inherently dangerous product maker would be spending on their in-
surance. There are some risks of business. You have insurance on
your automobile, probably a lot more than most people sitting
around because people think that you are more vulnerable, you
drive more, you expose yourself to more risks, you're more valu-
able, youre more important, and I suspect your insurance pre-
miums are higher than most of the people sitting in this audience.

Mr. CANNON. I drive very carefully, so I keep my premiums
down. I don’t think these guys control who sues them.

We'd like to welcome Adam Smith from Washington, Steve
Chabot from Ohio, Mr. Van Hollen from Maryland, and Mr. Coble
from North Carolina. Does anyone other than Mr. Smith want to
make an opening statement? Oh, and we’ve got the gentleman, Mr.
Franks, from Arizona. Would anyone like to make an opening
statement of any sort?

Mr. CHABOT. Mr. Chairman, if I could, just very briefly.

Mr. CANNON. Let me, if you don’t mind, I'm going to ask Mr.
Smith to go first and then we’ll come back to you.

Mr. CHABOT. Sure.

Mr. CANNON. Would anyone else like to make a—Mr. Coble?
Okay.

Mr. SMITH. It’s more of a question just for the witnesses so that
as they'’re testifying, they can hopefully address it, and we’ve sort
of gotten this from the two opening statements.

The big question for me is exactly what liability is left. I mean,
the basic notion that if you sell a gun in a perfectly legal way and
basically have no negligence in how you go through that process,
then you should not then be liable if someone misuses it is some-

1The information referred to was not available to include in this hearing.
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thing that I support. I think it is different, frankly, than what went
on with the tobacco industry when they sold a product and misled
the public for a good many years about the dangers. There’s no
misleading about the dangers of a firearm. As Mr. Watt himself
said, it’s fairly apparent how dangerous it is, so the person who’s
buying it knows that.

But in the debate over this issue, I have heard so much con-
flicting information on what liability remains, you know, what neg-
ligence can be demonstrated by the person. Certainly, if they sell
to someone who shouldn’t have bought a firearm, someone who is
disqualified through the law because they are a felon, mentally in-
competent, or below the age of 18 or the normal categories, they
should be liable.

But there’s one specific case that arose not far from my district,
the sniper case out here. The gun that was used in those crimes
was actually purchased in my district, or actually, I should say, ac-
tually came from a store in my district. It is still unclear how that
got to be in the person’s possession because the gun shop has no
records. They have records that they had the guns and then, oops,
they’re gone. They have no records of how it actually got to be in
somebody else’s hands or even out of their store, for that matter.

To my mind, that is at least enough of a case of negligence that
you go to court. I mean, you'd have to hear from the jury and so
forth. I do not want to exclude that company from liability when
they had some number of guns that just went unaccountably miss-
ing. That is negligence, to my mind, depending on the facts. It’s at
least a case for the jury, let’s put it that way.

And if T could just get some kind of correct answer—I suspect
that T'll get about five different contradictory answers—as to
whether or not this bill would exempt people like that from liability
when there was some clear evidence of negligence, and you can
imagine a variety of other different negligent circumstances where
it at least should be a question for the jury whether or not this
negligence rose to the level of liability.

I certainly agree with the Chairman’s sentiment that if you sell
a legal product without negligence, even if it’s dangerous, it’s like
an automobile is a good analogy, if you use it poorly and get in the
accident, it shouldn’t be the liability of the manufacturer unless
there was some negligence. But I'm just trying to figure out what
the limits are. So if you could address that issue as you testify,
that would be very helpful to me.

Mr. CANNON. Thank you. The gentleman yields back.

Mr. Chabot, you are recognized for 5 minutes.

Mr. CHABOT. Thank you, Mr. Chairman. I won’t take the 5 min-
utes. I'll be very brief. I just want to first of all commend you for
holding this important hearing today and to reiterate my support
for this really much-needed piece of liability reform legislation. I
want to commend Mr. Stearns for offering it.

It’s really critical for a number of reasons. It’ll protect really peo-
ple’s Second Amendment rights. You know, we give lip service to
it all the time, but this is one thing, I think, when we can really
stand up for the citizens’ Second Amendment rights, and the fire-
arms industry, I think, has been targeted. And even if you ulti-
mately prevail in the lawsuit, the resources that you have to use
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up and the time, the attorneys’ fees, court costs, all the rest, can
be quite sigsnificant and it can drag on really interminably.

And we also have—I think it’s an example of some of the activist
courts, too, in these cases. We have a judiciary which too often is
rewriting the law and legislating from the bench, and I think this
is an example where the activist courts have gotten too involved.
As I mentioned before, even if you win as a defendant in one of
these cases, you can lose.

And you'll have a city which is essentially using what they might
consider to be unlimited resources, but when you consider many of
the cities right now which are in real financial straits, they’ll get
involved in one of these lawsuits and it just drags on and on and
on, so you're utilizing the resources which could much better be
used to fill potholes and do other things which the cities really
ought to be about. Instead, they’re suing an industry which I think
has really been under assault for a number of years now.

If citizens are going to be able to actually exercise their Second
Amendment rights, they’re going to have to be able to purchase
these weapons and purchase firearms. When you have the assault
that’s been on a number of these companies for some time now, it
really does infringe upon those Second Amendment rights.

So I want to commend you for having this hearing, and again,
strongly urge my colleagues to support this much-needed legisla-
tion. I yield back.

Mr. CANNON. Thank you. Mr. Van Hollen, did you want to take
5 minutes?

Mr. VAN HOLLEN. Thank you.

Mr. CANNON. The gentleman is recognized for 5 minutes.

Mr. VAN HOLLEN. I thank you, Mr. Chairman, and I won’t take
the whole 5 minutes. I will be brief.

It’s a coincidence that the two new Members, at least on the
Democratic side of the Committee here, are two Members who were
involved, by coincidence, in the sniper shooting, because while the
guns that were used in the sniper shooting may have been sold in
Mr. Smith’s district, they were used and with the result that many
people were Kkilled in the district I represent.

I have attended over the last couple of years a number of memo-
rial services for the victims. A number of memorials have been
placed in public places in my Congressional district and other
places around the Washington area in memory of the victims of
those shootings.

And I really have many of the same issues Mr. Smith asked
about, although as I read the legislation, it’s pretty clear that that
case would not have been able to go forward, a case that was set-
tled, a case where there was some payment of damages, I believe
in the range of $2 million by the owners of the store and some
monies paid by the manufacturer.

If you look back in the record of this debate in the Senate, there
was an effort in the Senate after the House passed the bill to at-
tach an amendment that would have made it clear that under the
circumstances of the sales of the guns used in the Sniper shooting
that it could have gone forward. I think that those of us who have
looked at the facts of that case believe that it was a situation
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where there was clearly reckless negligence, negligence on behalf
of the gun store.

And I, in reading this and having read the legal opinions of a
number of law firms in town, I think it’s quite clear that if this leg-
islation passes in its current form, those victims would not have an
opportunity to obtain justice and redress through the courts in this
country and they would have had the courthouse door shut on
them.

It’s ironic that this piece of legislation was actually being debated
by the House of Representatives about the time the sniper shoot-
ings occurred and it was withdrawn at that time because people
understood that the public wouldn’t stand for a Congress passing
a piece of legislation that took away the rights of the victims. And
here we are a couple of years later when people think memories
have faded and there is again, regrettably, in my view, a piece of
legislation which I think is quite clear would shut the doors of jus-
tice to those victims.

Thank you, Mr. Chairman.

Mr. CANNON. Thank you, and Mr. Coble, did you want to—the
gentleman is recognized for 5 minutes.

Mr. CoBLE. Mr. Chairman, I will not take the 5 minutes. I thank
you for recognizing me. But not unlike my friend from North Caro-
lina, the Ranking Member, I want to apologize for my arrival and
to furthermore, Mr. Chairman, apologize for my abrupt departure
because I have an aviation hearing going on as we speak here.

I just want to state for the record, Mr. Chairman, that if a manu-
facturer—strike that. It is my belief that if a manufacturer devel-
ops a lawful product and lawfully markets it absence negligence, I
think that manufacturer should be held harmless. If, on the other
hand, there is negligent conduct involved, then I think that manu-
facturer should have to answer to it.

I don’t mean to overly simplify it, but that’s my position, Mr.
Chairman, and I yield back.

Mr. CANNON. I thank the gentleman for yielding back. This may
be a moment in history. We’ve had four people speak and not go
over the time. In fact, all of them were significantly under the
time.

Mr. WATT. Except the Chairman, of course. [Laughter.]

Mr. CANNON. Oh, I didn’t keep track. [Laughter.]

The way I read the clock, it was okay. [Laughter.]

But I only said four. I think you were under, too, which would
make it five.

Mr. WATT. I was under.

Mr. CoBLE. Mr. Chairman, would you yield to me just a second?

Mr. CANNON. I would certainly yield.

Mr. CoBLE. I think you and the Ranking Member probably have
wider latitude than the rest of us on your opening statements.

Mr. CANNON. I thank the gentleman.

The Committee is pleased to have the Ranking Member of the
full Committee, Mr. Conyers of Michigan, with us. Did you want
to make a statement, Mr. Conyers?

Mr. CoNYERS. If I could, and I thank you very much

Mr. CANNON. The gentleman is recognized for 5 minutes.
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Mr. CONYERS. —Mr. Chairman. Last week, the GAO issued a re-
port which concluded that the FBI could better manage its gun
buying records when matching them against lists of suspected ter-
rorists. In particular, the GAO determined that information shar-
ing procedures needed to be considerably improved in order to help
Federal counterterrorism officials better track suspected terrorists
who attempt to purchase firearms.

Nor are we here to discuss the two assault weapons used in un-
related multiple shootings in February. One shooting involved a
Tyler, Texas person and the other took place in Los Angeles, with
assault rifles in both cases. The fact that both shootings occurred
on the same day made the two stories even more newsworthy, but
obviously, not deserving, unfortunately, of a Congressional re-
sponse.

Neither have we seen fit to respond to the requests from law en-
forcement officials to take appropriate Congressional action in re-
sponse to recent introduction of the Five-Seven handgun, dubbed
by some as the “copkiller” gun because it is easily concealable and
can penetrate bulletproof vests of law enforcement officers. The Di-
rector of the International Brotherhood of Police Officers described
this new weapon as an assault weapon that fits your pocket.

And so in the minds of any, any one of the aforementioned public
policy problems should take precedent over the one before us today
because they pose grave risk to human life. And so the bill that
purports to protect our court system, even though it’s not—if or
when a frivolous lawsuit is brought before——

Well, I'll return my time, Mr. Chairman. But I think this is an
incredibly important issue that is before your Subcommittee and I
thank you for the opportunity to discuss it with you.

Mr. CanNON. I thank the gentleman, and I'm now astounded
that we’ve had, with possibly the exception of me, although I didn’t
look at the clock, everyone spoke for less than 5 minutes and that
will allow us to get on—we are joined by the gentleman from
Texas, Mr. Gohmert. Did you want to speak, Mr. Gohmert?

Mr. GOHMERT. If I might.

Mr. CANNON. The gentleman is recognized for 5 minutes——

Mr. GOHMERT. Thank you.

Mr. CANNON. —recognizing the trend that we have in place, Mr.
Gohmert.

Mr. GOHMERT. Thank you, Mr. Chairman. I very much appre-
ciate that and I appreciate the individuals here and their testi-
mony.

It was mentioned about the shooting in Tyler, Texas. That hap-
pened right outside the courthouse where 1 worked for a decade
and knew and loved so many of the people there. The weapon used
by the individual regarding a domestic situation was used outside
the courthouse and it was a semi-automatic weapon. It was not an
automatic weapon. It should be noted that when we toss around
the term “assault weapon” that any weapon could be an assault
weapon, just like any knife, whether steak knife or 11-inch butcher
knife, could be an assault knife. Every weapon, no matter what it
is, could be an assault weapon.

Congress did respond, at least this one did, immediately, within
a day or two went to the floor of the House and gave a very mov-
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ing, heartfelt, at least, tribute to Mark Wilson, who was the man
that had the concealed carry permit who immediately put himself
in danger by drawing a weapon he was lawfully allowed to have
and firing at the individual, the murderer, and at least drawing his
attention away from the others, and, I believe, saving the life of
many other people there.

And because Texas has a concealed carry permit and the actions
of Mark Wilson and the prompt response by law enforcement after
Mark, we did not have another Luby’s like we had years before
where nobody had a weapon when a crazy nut came in and started
shooting wildly. Here, we had somebody and we had a citizenry
and a law enforcement that were armed. They protected the public
to minimize the damage that occurred there, and I thank God for
Mark Wilson and law enforcement and for the laws that made that
possible. Thank you.

Mr. CANNON. That was only about two-and-a-half minutes, Mr.
Gohmert. I am pleased. There has got to be some kind of record
for this. I mean, this is an amazing thing. I would remind the Com-
mittee that, generally speaking, we want to get to witnesses more
early, and so as we read our statements, we work with, the Rank-
ing Member and me, to get issues in and we are going to try in
future hearings to avoid these kinds of—or opening statements.

But, of course, as the panel and others will recognize, these are
very important issues. They are held very dearly by everyone here
and so we recognize that it may be a slightly different case.

We now turn to our panel of witnesses. Our first witness is Rodd
Walton. Mr. Walton 1s the Secretary and General Counsel of
Sigarms, Inc. He’s also a major in the United States Army Reserve,
Judge Advocate General Corps. Mr. Walton joined the military
right out of high school in 1984 and he has been in the military
for 21 years—hard to believe at your age. He recently came off a
one-and-a-half-year tour of duty in the war on terror. In the Amer-
ican Bar Association, Mr. Walton serves as Chair of the Business
and Commercial Law Committee—good. In the National Bar Asso-
ciation, Mr. Walton serves as Secretary of the Small Business Law
Section.

Our second witness is Dennis Henigan, the Legal Director of the
Brady Center to Prevent Gun Violence in Washington, D.C., and
the Director of its Legal Action Project. The Legal Action Project
is a national public interest law program which provides pro bono
legal representation to victims of gun violence and lawsuits against
the gun industry. In addition to representing individual victims of
violence, the Legal Action Project also has represented over two
dozen municipalities in lawsuits seeking to recover the public costs
of gun violence.

Our third witness is Bradley T. Beckman of Beckman and Associ-
ates in Philadelphia. For roughly a dozen years, Mr. Beckman has
been National Counsel for North American Arms in lawsuits
brought by various municipalities. North American Arms is a
Utah-based manufacturer of high-quality personal protection fire-
armﬁ1 that has been in business for over 30 years. Welcome from
Utah.

Our fourth and final witness is Lawrence G. Keane. Mr. Keane
is the Senior Vice President and General Counsel of the National
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Shooting Sports Foundation, Inc., the firearm industry’s trade asso-
ciation. He’s responsible for all of NSSF’s legal, Government rela-
tions, and risk management functions. Mr. Keane also served on
the Board of Directors of the Firearms Safety Education Founda-
tion, Inc., a nonprofit 501(c)(3) charitable organization dedicated to
educating the public about firearms safety issues.

Without objection, all Members will have 5 days within which to
submit additional material for the record.

Now, it is the practice of the Committee to swear in all witnesses
iQ;pp?iaring before it. If you would please stand and raise your right

and.

Do you swear that the testimony that you are about to give, that
you will tell the truth, the whole truth, and nothing but the truth,
so help you, God?

Mr. WALTON. I do.

Mr. HENIGAN. I do.

Mr. BECckMAN. I do.

Mr. KEANE. I do.

Mr. CANNON. The record will note that the witnesses all an-
swered in the affirmative. Please be seated.

Now, Mr. Walton, we would like to hear from you for 5 minutes.
I don’t want to interrupt. We don’t want to stop anybody’s train of
thought, but I'll tap my pencil on the podium here when you get
at 5 minutes just so you’re aware. There’s a little timer in front of
you that it’s green for 4 minutes, turns yellow for 1 minute, and
then turns red at the end of the 5 minutes. You don’t have to stop
at that red light, but just be aware that we’'d like to wind down,
and then we’ll have plenty of time for questions. Thank you.

Mr. Walton?

TESTIMONY OF RODD C. WALTON, SECRETARY AND
GENERAL COUNSEL, SIGARMS, INC.

Mr. WALTON. Mr. Chair, thank you for having me here, and
keeping with your time limit and the spirit of the meeting and
being timely, I'll do my best.

Chairman Cannon, Members of the Committee, my name is Rodd
Walton. 'm Secretary and General Counsel of Sigarms and its af-
filiates and subsidiaries in the United States. I am here today to
ask you to support H.R. 800.

Since 1853, Sigarms and related companies, together with our
predecessors, have been manufacturing small arms for military,
law enforcement, and commercial use. Switzerland’s Federal Min-
istry of Defense challenged a Swiss wagon factory to make a rifle
for the Swiss army. Accepting the challenge, and after receiving the
contract, the wagon company changed its name to Swiss Industrial
Company—I'm not going to try to speak it in German, but it’s cur-
rently world known as Sigarms. SIG brought our firearms industry
to Virginia in 1985 and then moved to New Hampshire, where we
call home today.

The foundation and thrust of Sigarms’ business has been and
will continue to be support of military and law enforcement cus-
tomers worldwide. The list of Sigarms’ customers in the United
States reads like a Who’s Who of law enforcement. Sigarms pistols
are carried by the Department of Homeland Security, the U.S.
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Coast Guard, the Federal Air Marshals, the U.S. Secret Service,
State police agencies from Delaware, Massachusetts, Michigan,
New Jersey, Virginia, as well as the Texas Department of Safety
and the Texas Rangers, just to name a few. And, SIG Sauer pistols
are carried by many in combat, most notably the U.S. Navy Seals.
Today, about 65 percent of the output of the New Hampshire-based
manufacturing facility is devoted to supplying firearms and train-
ing to military and law enforcement.

Since 1988—excuse me, '98, we at Sigarms have been defending
ourselves against a multitude of lawsuits brought by Government
entities and organizations and individuals seeking to blame the
firearms industry, including SIG, for criminal and wrongful misuse
of firearms in the United States. To blame Sigarms for the criminal
misuse of firearms that are lawfully manufactured and sold is un-
just. It is also threatening to our very existence. We have been
fighting for our very survival against these lawsuits, diverting
time, money, and other of our limited resources to defend our-
selves.

As I walk through the plant, employees stop to ask me, “How’s
the war going?” The war that the employees are asking about is
not the Iraqi war. It’s the war we are fighting against plaintiffs fil-
ing junk and frivolous lawsuits against the firearms industry,
spurred on by plaintiffs’ trial attorneys.

Sigarms and many others in the industry have been fighting for
10 years now, beginning with Hamilton v. Accu-Tek, in which the
plaintiffs claimed that we manufacturers negligently distributed
firearms. While the jury found the case—some of the manufactur-
ers to be liable, the verdicts were properly reversed on appeal. The
same plaintiffs’ lawyers decided to bring a similar case before the
same trial judge. They brought the NAACP case based on similar
theories that had already been rejected by the U.S. Court of Ap-
peals. While we are resolved not to wear down, there is a cost to
this war.

Beyond these lawsuits draining our already fragile national econ-
omy and littering our already overburdened court system, this war
is hindering companies like Sigarms from engaging in legitimate
business, making lawful products. The existence of these lawsuits
thwarts our ability to raise new capital, borrow money, establish
credit, obtain insurance, attract new employees, and retain valued
employees in the same manner that companies of other industries
are able to do without these attacks.

These lawsuits are dangerous, and not only to us as manufactur-
ers of lawful products in other industries. Where will this end?
Should General Motors be liable for an aggressive driver who
crashes into another car? If the theory of these cases are widely ap-
plied, it could result in the bankruptcy of countless companies and
the displacement of innumerable amount of American workers.

I come here today to ask you to support H.R. 800. This bill would
protect legitimate businesses, such as Sigarms, that provide hun-
dreds of thousands of jobs for our citizens—assemblers, polishers,
tool and die makers, cafeteria workers, and people who fill our
snack vending machines.

If enacted into law, this Act would preempt State and local gov-
ernment entities and other parties from bringing aggregate law-
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suits against the firearms industry as a way to circumvent our leg-
islatures. It would promote interstate and foreign commerce of
small arms. A majority of the States—in fact, over 30—have passed
legislation of some type that insulate the firearms industry from
these types of lawsuits. However, we need and are seeking passage
of Federal law that would afford protection to the industry on a na-
tional level.

I think my time is about up, so I will yield to the chair. Thank
you, sir.

Mr. CANNON. Thank you very much.

[The prepared statement of Mr. Walton follows:]

PREPARED STATEMENT OF RoDD C. WALTON

Chairman Cannon, Members of the Committee, my name is Rodd Walton. I am
Secretary and General Counsel of SIGARMS, Inc. and its affiliates and subsidiaries
in the United States. I am here today to ask you to support H.R. 800.

Since 1853, SIGARMS related companies, together with our predecessors, have
been manufacturing small arms for military, law enforcement and commercial use.
Switzerland’s Federal Ministry of Defense challenged a Swiss wagon factory to
make a rifle for the Swiss Army. Accepting the challenge and after receiving the
contract the wagon company changed its name to the Swiss Industrial Company—
Schweizerische Industrie-Gesellschaft known worldwide as SIG. SIG brought our
firearms business to Virginia in 1985 and then moved it to New Hampshire, where
we call our home today.

The foundation and thrust of SIGARMS business has been and will continue to
be support military and law enforcement customers worldwide. The list of
SIGARMS customers in the United States reads like a Who’s Who of law enforce-
ment. SIG SAUER pistols are carried by the Department of Homeland Security, The
U.S. Coast Guard, The Federal Air Marshalls, The U.S. Secret Service, state police
agencies from Delaware, Massachusetts, Michigan, New Jersey, Virginia as well as
the Texas Department of Public Safety and the Texas Rangers just to name a few.
And SIG SAUER npistols are carried by many in combat and most notably by the
U.S. Navy SEALs.

Today, approximately 65% of the output at the New Hampshire-based manufac-
turing facility is devoted to supplying firearms and training to military and law en-
forcement.

Since 1998, we at SIGARMS have been defending ourselves against a multitude
of lawsuits brought by government entities, organizations and individuals seeking
to blame the firearms industry, including SIGARMS, for the criminal and wrongful
misuse of firearms in the United States. To blame SIGARMS for the criminal mis-
use of firearms that are lawfully manufactured and sold is unjust. It also is threat-
ening to our very existence. We have been fighting for our very survival against
these lawsuits, diverting time, money and other of our limited resources to defend
ourselves.

As I walk through our plant, employees stop to ask me how the war is going. The
war that our employees are asking about is not the Iraqi War; it is the war we are
fighting against plaintiffs filing junk and frivolous lawsuits against the firearms in-
dustry, spurred on by plaintiffs’ trial lawyers.

SIGARMS and many others in the industry have been fighting for ten years now,
beginning with the Hamilton v. Accu-Tek case, in which the plaintiffs claimed that
we manufacturers negligently distributed our firearms. While the jury in that case
found some of the manufacturers liable, the verdicts were properly reversed on ap-
peal. The same plaintiff's lawyer decided to bring a similar case before that same
trial judge. They brought the NAACP v. A.A. Arms, Inc. case based on similar theo-
ries that had already been rejected by the U.S. Court of Appeals. While we are re-
solved not to wear down, there is a cost to this war.

Beyond these lawsuits draining our already fragile national economy and littering
our already over-burdened court system, this war is hindering companies like
SIGARMS from engaging in a legitimate business, making a lawful product. The ex-
istence of these lawsuits thwarts our ability to raise new capital, borrow money, es-
tablish credit, obtain insurance, attract new employees, and retain valued employees
in the same manner that companies in other industries are able to do without these
attacks against their industry.
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These lawsuits are dangerous not only to us but also to manufacturers of lawful
products in other industries. Where will it end? Should General Motors be liable for
an aggressive driver who crashes into another car? If the theory of these cases is
widely applied, it could result in the bankruptcies of countless companies and the
displacement of innumerable amount of American workers.

I come here today to ask you to support H.R. 800. This Bill would protect legiti-
mate businesses, such as SIGARMS, that provide hundreds of thousands of jobs for
our citizens, assemblers, polishers, tool and die makers, cafeteria workers and the
people who fill our snack vending machines.

If enacted into law, this Act would preempt state and local government entities
and other parties from bringing aggregate liability lawsuits against the firearms in-
dustry as a way to circumvent our legislatures. It also would promote interstate and
foreign commerce of small arms. A majority of the states—in fact, over 30 states—
have passed legislation of some type that insulate the firearms industry from these
types of suits. However, we need and are seeking passage of Federal law that would
afford protection to the industry on a national level.

Let me emphasize that this legislation would not provide the sweeping immunity
that many of its opponents suggest. This Bill would not protect gun manufacturers
from liability claims. Instead, it would stop lawsuits against our industry that are
based on the criminal misuse of lawfully distributed products and premised on theo-
ries such as public nuisance and market share liability.

If passed, this Bill would help to set a much needed precedent that frivolous and
junk suits like these should be stopped. If passed, it would prevent the usurpation
of power by the judicial branch from the legislative branch. For it is the legislature
that makes laws on how we should manufacture, design, and sell firearms, not the
courts. If not stopped, these lawsuits clearly will threaten other legitimate and vital
industries in America.

This Bill if enacted would restore the rule of law and protect manufacturers and
sellers in the firearms and ammunition industry who act legally from being har-
assed by frivolous and junk lawsuits. However, the Bill ensures that if a seller pro-
vides a firearm and the seller knows or should have known that the firearm would
be used negligently, that seller would be liable.

We are dutifully helping to defend our country when attacked and in times of war.
I ask that each of you help us in our time of war so that we can focus on making
the best firearms available for our men and women in uniform and law enforcement.

In conclusion, it makes no difference that SIGARMS or other firearm manufactur-
ers make high quality firearms that enjoy excellent records of safety. It makes no
difference that we and our industry are committed to continuing our efforts, individ-
ually and together with others, to increase awareness of the issues related to the
safe handling and storage of firearms and the criminal acquisition of firearms. In
makes no difference that the firearms industry is one of the most patriotic and
staunchly pro-law and order industries in the corporate landscape. These frivolous
and junk lawsuits are being brought to exert undue pressure on our industry to set-
tle or cave under the massive weight of litigation. Without this Federal legislation,
the survival of SIGARMS, our firearms and ammunition industries, and all of the
jobs, taxes, and commerce that we contribute to the U.S. economy are threatened.

Mr. CANNON. Mr. Henigan, you are recognized for 5 minutes.

TESTIMONY OF DENNIS A. HENIGAN, DIRECTOR, LEGAL AC-
TION PROJECT, BRADY CENTER TO PREVENT GUN VIO-
LENCE

Mr. HENIGAN. Thank you, Mr. Chairman, and thank you to the
entire Subcommittee for this opportunity to appear today.

Let me state my position on this bill in the must unequivocal
terms. This bill is nothing but a special interest giveaway to the
gun lobby and a shameful attack on the legal rights of gun violence
victims.

As an attorney at the Brady Center, I have had the honor to rep-
resent on a pro bono basis gun violence victims whose rights would
be trampled by this legislation, and I have a difficult time explain-
ing to those clients why we are here today. As Ranking Member
Conyers noted, just recently we have heard that suspected terror-
ists repeatedly have been able to buy guns over the counter in our
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country. The Department of Homeland Security recently issued an
alert about that Belgian gun manufacturer that is selling a hand-
gun in this country that shoots bullets that can penetrate police
body armor.

And what is the response of the U.S. Congress to these recent
threats to our national safety and security? Is it to move quickly
to prevent terrorists from buying guns over the counter? Is it to
ban copkiller handguns? No. It is to hold hearings on a bill to give
special legal protection to the most reckless gun sellers in America.

Mr. Chairman, this Congressional response defies rational expla-
nation. I regret to say the only explanation is the overarching
power of the gun lobby.

Now, the proponents of this bill say it affects only frivolous law-
suits brought to bankrupt the gun industry. This assertion is in-
sulting to the victims who have sought to assert their legal rights
against this industry and it also grossly misrepresents what this
bill does.

Consider first the lawsuit brought by Brady Center attorneys for
New Jersey Police Officers David Lemongello and Ken McGuire.
These two officers were seriously wounded in a shoot-out with an
armed robbery suspect, and the Ruger pistol used by the shooter
was sold by a West Virginia pawn shop called Will’s Jewelry and
Loan. It was one of 12 handguns sold by Will’s in a single trans-
action 6 months before the shooting to a gun trafficking team. A
woman named Tammi Lea Songer acted as a straw buyer for a gun
trafficker, James Gray. Gray pointed out the guns he wanted.
Songer paid the clerk $4,000 in cash. It was perfectly obvious those
guns were headed to the illegal market.

So the officers brought a civil damages suit against Will’s and a
West Virginia judge determined that the suit stated legally valid
claims. If this legislation had passed last year, the judge’s decision
would have been nullified and the police officers’ suit would have
been dismissed. But fortunately, the bill failed. The suit went for-
ward. And in June of last year, Will’s settled the suit with a pay-
ment of $1 million in damages to those two brave police officers.
And as a result of this suit, that gun shop no longer engages in
large-volume sales of handguns.

So because this bill failed last Congress, two brave police officers
received a measure of justice, the pawn shop was held accountable
for this reckless sale, and the pawn shop now operates more re-
sponsibly than it did before, and I might add, no one went bank-
rupt.

But consider also the case brought by Brady Center lawyers for
the victims of the D.C. area sniper shootings against Bull’s Eye
Shooter Supply, the gun shop in Tacoma, Washington, that Mr.
Smith referred to, where the gun that was used in that shooting
mysteriously disappeared from that gun shop. And it turned out
that in the previous 3 years, some 238 other guns had mysteriously
walked away from that gun shop.

So eight D.C. sniper victims and their victims brought a lawsuit
with our help seeking damages against Bull’s Eye, and we also
sued Bushmaster, the manufacturer of the assault rifle, because it
sold military-style assault rifles to the general public while doing
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absolutely nothing to ensure that the retailers it chose to do busi-
ness with were responsible corporate citizens.

Well, in June of 2003, a Washington State trial judge ruled the
victims’ claims were legally valid against both of those defendants,
but if this immunity bill had passed, Mr. Chairman, it would have
required dismissal of that lawsuit, even though a Washington State
court had already held it consistent with accepted principles of law.
And in the last Congress, we had letters from former White House
Counsel Lloyd Cutler as well as noted attorney David Boies ana-
lyzing exactly the question Mr. Smith raised and concluding that,
in fact, this would bar that lawsuit.

Mr. SMITH. Mr. Chairman, I'm sorry to break the flow here, but
could I ask a question on that?

Mr. CHABOT. [Presiding.] Yes, if you will make it quick.

Mr. SMITH. In reading the bill, it says that the immunity shall
apply but shall not include an action brought against a seller for
negligent entrustment or negligence per se. I guess given that ex-
ception, you’re telling me you couldn’t make a case for negligence
in that situation?

Mr. HENIGAN. That’s right, Mr. Smith. Neither of those excep-
tions would have applied, and let me explain why. First of all, neg-
ligence per se would have required a showing that the gun shop
violated a law leading to the shooting that occurred. That’s what
negligence per se requires, as opposed to ordinary negligence, Mr.
Smith, which simply requires a violation of the common law duty
of ordinary care.

In every State that adopts negligence per se, you have to show
a violation of a law and then you have to show the causal link be-
tween the shooting and the violation. Here, what we had was a sit-
uation in which

Mr. SMITH. You could go on, but that answers the question.

Mr. CHABOT. Okay, and if you wouldn’t mind wrapping up your
testimony, Mr. Henigan.

Mr. HENIGAN. Okay.

Mr. CHABOT. Your 5 minutes are up.

Mr. HENIGAN. I'd be happy to do that. These cases, Mr. Chair-
man, show how the proponents of this bill have misrepresented
what the bill does, because these are two cases that were not frivo-
lous. They were two cases not about trying to hold gun sellers re-
sponsible simply because a criminal uses the gun to shoot some-
body, but to hold them responsible for their own conduct.

I would suggest, Mr. Chairman, that if we are going to be in the
business of immunizing from civil liability the most reckless gun
sellers among us, that is not only going to deprive gun violence of
their legal rights, it’s going to make us all more unsafe. It’s going
to mean more guns on the streets, and for those reasons, we urge
that this bill be defeated. Thank you.

Mr. CHABOT. Thank you, Mr. Henigan.

[The prepared statement of Mr. Henigan follows:]

PREPARED STATEMENT OF DENNIS A. HENIGAN

Chairman Cannon, Ranking Member Watt, Members of the Subcommittee, I ap-
preciate this opportunity to appear before you today. On behalf of Jim and Sarah
Brady, and their organizations, let me state my position on H.R. 800 in the most
direct and unequivocal terms: this bill is nothing but a special interest giveaway to
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thelgun lobby and a shameful attack on the legal rights of innocent victims of gun
violence.

As Director of the Legal Action Project at the Brady Center to Prevent Gun Vio-
lence,! T have the honor to represent, on a pro bono basis, innocent victims of gun
violence whose rights would be trampled by this legislation. I have a difficult time
explaining to these clients, who have personally faced the horror of gun violence,
why the response of the United States Congress to their personal tragedies, and to
the continuing national tragedy of gun deaths and injuries, is to give special legal
protection to the most reckless members of the gun industry.

Just last week, the GAO reported that suspected terrorists, who are not permitted
to board airplanes or cruise ships, repeatedly have been allowed to purchase guns
over-the-counter.

The Department of Homeland Security recently issued an alert to all its law en-
forcement personnel about a Belgian gun maker selling a handgun in America that
shoots bullets that penetrate police body armor.

Another gun maker is selling .50 caliber sniper rifles with such extraordinary
range and power that they can bring down airplanes.

And gun deaths in America, after a seven-year decline, have started to rise again
and are now over 30,000 a year. In the last two weeks, our Nation has learned, once
again, that no one is truly safe from gun violence: a judge’s family slain in Chicago,
a judge and two others murdered in an Atlanta courtroom and, on Saturday, seven
worshippers shot and killed while attending church services in Milwaukee.

What is the response of the United States Congress to these clear and present
threats to our national safety and security? Is it to move quickly to strengthen the
Brady background check system to stop terrorist suspects from buying guns? Is it
to ban cop-killer guns and terrorist sniper rifles? No. It is to hold hearings on a bill
that would protect from legal accountability the most reckless gun sellers in Amer-
ica.

Mr. Chairman, this Congressional response is beyond rational explanation. I sug-
gest the only explanation is the power of the gun lobby.

GUN INDUSTRY IMMUNITY LEGISLATION IS A SHAMEFUL ATTACK ON THE LEGAL RIGHTS
OF GUN VIOLENCE VICTIMS

The proponents of this legislation claim it would block only “frivolous” lawsuits
against gun sellers brought only to bankrupt the gun industry. Not only is this as-
sertion a gross misrepresentation of the bill, it also is an insult to gun violence vic-
tims who have sought justice in the courts - justice that would be denied if this bill
became law.

This legislation would provide legal immunity in many cases to grossly irrespon-
sible gun dealers who supply the criminal gun market, as well as to manufacturers
of defectively designed firearms. It would throw out of court innocent victims of gun
violence, even where courts have found their cases justified by general and estab-
lished principles of law. Never before has a class of persons harmed by the dan-
gerous conduct of others been so wholly deprived of the right to legal recourse. As
Senator Mike DeWine (R-Ohio) stated so eloquently in opposing this legislation of
the Floor of the United States Senate a year ago: “I oppose this bill because...it sin-
gles out one particular group of victims and treats them differently than all other
victims in this country...It denies them their access to court.”

When this bill was debated in the last Congress, two lawsuits, then pending in
the courts, were at the center of the debate. Lawyers at the Brady Center rep-
resented the victims in both cases. Had this legislation been passed into law last
year, these lawsuits would have been blocked.

Gun Industry Immunity Legislation Would Have Deprived Two New Jersey Police
Officers of their Legal Rights Against a Reckless West Virginia Pawnshop

The first suit had been filed by two brave New dJersey police officers, David
Lemongello and Ken McGuire. Almost two years ago, Officer Lemongello testified
before this Subcommittee and told their story. In January of 2001, Dave Lemongello
was on a stakeout of a gas station in Orange, New Jersey that had been the target
of several armed robberies. He spotted an individual walking near the station who
matched the description of a suspect in the robberies. When the officer approached,
the individual, career criminal Shuntez Everett, opened fire with a Ruger pistol.
Lemongello was hit three times, fell to the ground, and radioed for help. Officer
McGuire responded, chased Everett into a nearby backyard, and the two exchanged

1The Brady Center, and its affiliate, the Brady Campaign to Prevent Gun Violence united
with the Million Mom March, are the largest organizations dedicated to creating an America
free from gun violence.



17

fire. McGuire also was seriously wounded, but was able to return fire. Everett died
from his wounds. The shootings ended the police careers of the two officers.

How was a convicted felon like Shuntez Everett able to obtain a handgun? It
turned out that the gun used in the shooting was one of twelve handguns purchased
from a West Virginia pawnshop six months before by a gun trafficking team. Tammi
Lea Songer, acting as a straw purchaser for gun trafficker James Gray, paid $4,000
in cash for the guns, after Gray pointed out which guns he wanted. The pawnshop,
Will Jewelry and Loan in Charleston, West Virginia, completed the sale, even
though it was obvious that the handguns were headed directly into the illegal mar-
ket. Indeed, the sale was so suspicious that Will reported it to ATF the next day,
long after the shop had pocketed the profits and the guns were headed to New Jer-
sey. Ironically, another one of the twelve guns was taken by Ken McGuire from a
criminal suspect months before the gas station shooting. Because of the recklessness
of a West Virginia gun dealer, Orange, New Jersey became a more dangerous place
and the careers of two police officers were ended.

We represented Officers McGuire and Lemongello in a civil damages lawsuit
against Will’s pawnshop. The suit charged the pawnshop with negligence, and con-
tributing to a public nuisance, in the sale of guns, creating a foreseeable risk that
the guns would be used in criminal activity. In March of 2003, Judge Irene Berger
of the Kanawha County Circuit Court denied Will’s motion to dismiss our case, find-
ing that the officers had stated a legally valid claim under general principles of
West Virginia law. If the last Congress had enacted the predecessor of H.R. 800,
Judge Berger’s ruling would have been superceded and Officers McGuire and
Lemongello would have been denied their day in court.

Because gun industry immunity legislation was defeated in the Senate a year ago,
the case against Will’s pawnshop went forward. In June of last year, Will’s settled
the case by paying $1 million in damages to the two officers. As a result of the suit,
the pawnshop changed its policies and now no longer engages in large-volume gun
sales. Two other gun dealers in the Charleston area have adopted similar policies.

I ask the Subcommittee to consider the outcome of this lawsuit. For these two
brave police officers, justice was done. Will’s pawnshop was properly held account-
able for its reckless sale to a gun trafficking team and it now operates more respon-
sibly. And no one declared bankruptcy. This outcome was possible only because this
special interest immunity legislation did not become law.

Gun Industry Immunity Legislation Would Have Deprived the DC-area Sniper Vic-
tims of Their Legal Rights Against a Reckless Washington State Gun Dealer and
the Assault Weapon Manufacturer that Supplied It

A second lawsuit that would have been blocked by this legislation is the civil dam-
ages action brought by the victims of the DC-area sniper shootings. Certainly no one
on this Subcommittee will ever forget the paralyzing fear inflicted on this commu-
nity by the snipers John Lee Muhammad and Lee Boyd Malvo in the Fall of 2002.
For some families, that fear became tragedy, as 10 people were killed and four more
injured by the snipers. When the snipers were arrested, they were found with the
Bushmaster XM-15 assault rifle that had been used in the shootings. The gun was
traced back to Bull’s Eye Shooter Supply, a Tacoma, Washington gun shop. Incred-
ibly, though, Bull’s Eye had no record of what happened to the gun. The shop had
no record of sale, no record of a background check, and had not reported the gun
lost or missing. The gun had mysteriously disappeared. Bureau of Alcohol, Tobacco,
Firearms and Explosives (ATF) audits showed that Bull’s Eye had mysteriously
“lost” 238 other guns in a three-year period, an average of more than one gun miss-
ing every week. Bull’s Eye was one of the most irresponsible gun dealers in the Na-
tion. It ranked in the top .27% of gun dealers nationwide in number of missing guns
and in the top 1% in the number of guns traced to crime.

Neither Malvo nor Muhammad could legally have purchased a gun. Malvo was
a juvenile; Muhammad had a disqualifying domestic violence restraining order on
his record. Only through the gross negligence of Bull’s Eye could they have obtained
the Bushmaster assault rifle. The Brady Center represented eight of the sniper vic-
tims and their families in a lawsuit against Bull’s Eye, charging that the shop’s neg-
ligence put a deadly assault rifle in the hands of the killers. We also sued Bush-
master, the manufacturer of the gun, on the ground that companies that make high-
firepower assault weapons have a special duty to ensure that their retailers are re-
sponsible corporate citizens. Bushmaster did not even require its retail dealers to
report to it the results of ATF audits, which would have revealed Bull’s Eye’s chron-
ic problem of “missing” guns. Indeed, even after the press reported the gun shop’s
record, Bushmaster stated that it still considered Bull’s Eye a “good customer”.

In June of 2003, a Washington State trial judge denied motions to dismiss by both
Bull’'s Eye and Bushmaster, deciding that the victims’ claims were legally valid
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under general principles of Washington State law. The Washington State Court of
Appeals denied Bushmaster’s appeal of this ruling.

As former White House Counsel Lloyd Cutler concluded, after conducting his own
independent analysis, the immunity bill that reached the Floor of the Senate in the
last Congress would have superceded the judge’s ruling and required the sniper case
to be dismissed. Because the legislation was defeated, however, the lawsuit brought
by the sniper victims went forward. In September of last year, the parties reached
a settlement, resulting in the payment, by both Bull’s Eye and Bushmaster, of a
combined total of $2.56 million in damages to the victims. Bushmaster also agreed
in the settlement to make its dealers aware of programs to encourage safe sales
practices by gun retailers - something the company had never done before.

Again, consider the outcome of this lawsuit. The sniper victims received justice.
Bull’s Eye and Bushmaster were made accountable for their shoddy business prac-
tices. And, again, no one declared bankruptcy.

No one can seriously argue that these were “frivolous” lawsuits, and yet they
would have been blocked by the immunity legislation. It is hardly surprising that
in February of last year, Henry Cohen, a 28-year veteran of the Congressional Re-
search Service and the author of a report on gun industry immunity legislation,
stated “it does not appear the bill would be limited to frivolous lawsuits. That’s my
neutral assessment.”?

Gun Industry Immunity Legislation Would Protect a Careless Gun Manufacturer
that Hired Criminals and Allowed Them to Walk Away with Guns

H.R. 800 would also affect currently pending cases brought by gun violence vic-
tims. An example is the lawsuit brought by the family of a young man named
Danny Guzman, an innocent bystander who was shot on the street in Worcester,
Massachusetts on Christmas Eve in 1999. After the shooting, the loaded gun used
in the shooting was found behind an apartment building by a four-year-old child.
The gun had no serial number.

Police investigators determined that the gun was one of several stolen from Kahr
Arms, a Worcester gun manufacturer, by Kahr’s own employees who were hired de-
spite their long criminal records. One of the thieves, Mark Cronin, had been hired
by Kahr to work in its plant despite his history of crack addiction, theft to support
that addiction, alcohol abuse and violence, including several assault and battery
charges. Cronin had been able to walk out of the factory with stolen guns, even be-
fore they had been stamped with serial numbers. Cronin told an associate that he
takes guns from Kahr “all the time” and that he “can just walk out with them.”
Cronin later pled guilty to the thefts. The investigation also led to the arrest of an-
other Kahr employee, Scott Anderson, who also had a criminal history and who pled
guilty to stealing guns from Kahr. At least fifty Kahr firearms disappeared from its
manufacturing plant in a five-year period. Worcester Police Captain Paul Campbell
classified the record keeping at the Kahr facility as so “shoddy” that it was possible
to remove weapons without detection.

Brady Center attorneys represent Danny Guzman’s family in a wrongful death
suit against Kahr arms, charging Kahr with negligence in completely failing to
screen its employees for criminal history and in maintaining a security system so
inadequate that employees repeatedly were able to walk out of the plant with
unserialized guns. In April, 2003, a Massachusetts trial judge denied Kahr’s motion
to dismiss the suit, finding it supported by general principles of Massachusetts law.
It is now in pretrial discovery. Had immunity legislation been passed, the ruling of
the Massachusetts court would have been nullified and Danny Guzman’s family
would be denied the right to justice against a gun maker that allowed drug crimi-
nals to “help themselves” to free lethal weaponry.

GUN INDUSTRY IMMUNITY LEGISLATION WOULD BE A “BREATHTAKINGLY RADICAL”
REVISION OF LIABILITY LAW FOR THE BENEFIT OF A SINGLE INDUSTRY

Far from affecting only “frivolous” lawsuits, H.R. 800 would exempt the gun in-
dustry from the oldest principle of our civil liability law: that persons, or companies,
who act negligently should be accountable to the foreseeable victims of their neg-
ligence. Indeed, in the last Congress, over sixty law professors, from across the
country, joined a letter calling the legislation “breathtakingly radical” because it “af-
fords to a handpicked few - those who make, distribute, and sell guns - special pro-
tection against the most commonplace, long-established form of tort liability: ac-
countability to the standard of care required by principles of negligence.” The profes-
sors called the immunity bill “one of the most radical statutory revisions of the com-

2 Steve Volk, Specter Shoots Blanks, Philadelphia Weekly, February 18, 2004.
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mon law of torts that any legislature - federal or state - has ever considered, let
along passed.”

Proponents of this legislation try to obfuscate its radicalism through arguments
that simply misstate the law.

First, they assert that it is unfair to hold the seller of a product responsible for
the conduct of a criminal. However, the cases brought by Officers McGuire and
Lemongello and the sniper victims did not seek to hold the defendant gun sellers
liable simply because guns they sold were used by criminals. Rather, these victims
sought to hold the gun sellers liable for their own irresponsible conduct that enabled
criminals to be armed and to commit violent crimes. The courts in West Virginia
and Washington State based their rulings on the longstanding legal doctrine that
a defendant can be liable when his own negligent conduct creates a foreseeable risk
that a third party will commit a criminal act. Courts, for example, have applied this
doctrine to hold landlords liable when their failure to secure their buildings allows
criminals to victimize their tenants. It has been applied to drivers who leave their
keys in the ignition in high-crime areas, allowing thieves access to a car that is then
used to inflict injury on others. Courts in these cases are holding the landlords and
the drivers liable for their own negligence that enabled someone else to commit a
criminal act.

Second, proponents of the bill argue that it is unfair to hold a gun company liable
if its product, and its conduct, are entirely legal. This argument confuses criminal
liability, which requires a showing of illegal conduct, with civil liability, which does
not. The issue in a civil negligence case is whether the defendant has acted with
reasonable care, not whether the defendant has violated a statute. For example,
when a doctor leaves forceps in a surgical patient, he can be liable for his failure
to use reasonable care. There is no requirement that his conduct violate a statute.
It is particularly telling that the exception from immunity in H.R. 800 for illegal
conduct applies only where a gun manufacturer “knowingly violated” a State or Fed-
eral gun statute. In other words, under this bill, a gun company is immunized from
liability even if it has violated the law, as long as the company can demonstrate its
ignorance of the law. It is also telling that the proponents of gun industry immunity
opposed, and defeated, an amendment offered last year by Senator Levin (D-Mich.)
that would have permitted lawsuits where a gun injury or death was caused by
“grossly negligent or reckless” conduct by a gun company. Can there be any doubt
that the purpose of this legislation is to protect gun manufacturers and dealers from
civil liability, even if their conduct has been grossly negligent, reckless or even illegal?

Third, the legislation’s supporters assert that they are merely asking the Con-
gress to do what over 30 states have already done. It is flatly untrue that over 30
states have enacted radical legislation of this kind. The vast majority of state immu-
nity statutes apply only to suits brought by local governments and have no effect
on the legal rights of individual gun violence victims. In fact, only five states have
enacted legislation that limits the legal rights of individual gun violence victims to
the extent of H.R. 800. For those in Congress who regard themselves as guardians
of state prerogatives against federal encroachment, it is fair to ask: Why should
Congress override the decisions of 45 states not to strip away the legal rights of gun
violence victims?

In virtually all states, victim claims against gun sellers are judged by the courts
according to age-old principles of law that apply to everyone else. H.R. 800 is an
effort by the United States Congress to impose a special set of legal rules on state
courts that apply only to suits against gun companies. This bill is the worst form
of special interest legislation. Its passage would be a tribute to the power of the gun
lobby and an embarrassment to the country.

GUN INDUSTRY IMMUNITY LEGISLATION WOULD ENDANGER COMMUNITIES BY
DESTROYING A STRONG INCENTIVE FOR GUN SELLERS TO BEHAVE RESPONSIBLY

Mr. Chairman, irresponsible conduct by gun sellers has tragic real-world con-
sequences. As the Brady Center lawsuits dramatically show, reckless gun sellers put
guns into the hands of criminals and endanger innocent lives. ATF has found from
its own gun trafficking investigations that licensed gun dealers are the largest sin-
gle source of guns trafficked into the underground market.? Because of irrational
statutory limitations on its enforcement powers, and limited resources, ATF is ham-
pered in its efforts to ensure that gun dealers obey the law. The Office of the Inspec-
tor General of the Justice Department recently estimated that, at ATF’s current
rate of inspections, it will take the Bureau twenty-two years to inspect all of the ap-

3 Following the Gun: Enforcing Federal Firearms Laws Against Firearms Traffickers, Bureau
of Alcohol, Tobacco and Firearms (June 2000), at 13.
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proximately 100,000 current federal firearms licensees.# When ATF does inspect
dealers, violations of the law often are found, but severe statutory constraints on
ATF’s license revocation powers make it difficult for the Bureau to take meaningful
action. According to the Inspector General, in FY 2003, ATF found that 1,812 of its
inspections had revealed violations, with an average of over 80 violations for each
inspection. However, ATF had issued only 54 notices of license revocation.®

The National Rifle Association has worked for years to weaken ATF’s enforcement
of federal gun laws. It has been tragically successful in this endeavor, by limiting
ATF’s legal authority and its resources. As a result, it is all the more important to
maintain a strong civil liability system to give gun sellers a powerful incentive to
behave responsibly. One of the recognized purposes of civil liability is to encourage
individuals and companies to use reasonable care to prevent injury to others by en-
suring that wrongful and dangerous conduct will result in damages liability. Having
weakened ATF’s enforcement powers, now the gun lobby seeks to remove the only
remaining incentive for gun sellers to consider public safety in their business prac-
tices. The importance of civil liability was noted by former gun industry insider Rob-
ert Ricker, who wrote in a sworn declaration that “until faced with a serious threat
of civil liability for past conduct, leaders in the industry have consistently resisted
taking constructive voluntary action to prevent firearms from ending up in the ille-
gal gun market.”®

Far from pursuing legislation to strengthen ATF, proponents of immunity in Con-
gress would rather reassure reckless gun sellers that they need no longer worry
about the prospect that courts will hold them accountable to the victims of their con-
duct. If H.R. 800 passes, it will mean more gun sellers acting with utter contempt
for public safety, with disastrous consequences for communities throughout the Na-
tion. This is why, Mr. Chairman, there is substantial opposition to this legislation
in the law enforcement community, including the Major Cities Chiefs Association,
the International Brotherhood of Police Officers, the Police Foundation, the National
Black Police Association, the Hispanic Police Command Officers Association and
several state associations of police chiefs.” In addition to recognizing that police offi-
cers like David Lemongello and Ken McGuire may be among the gun victims whose
rights are infringed by this bill, these organizations also understand that H.R. 800
will only mean more illegal guns on the streets. It only takes a few “bad apple” gun
dealers to funnel thousands of guns to criminals. ATF has found that only one per-
cent of licensed gun dealers account for 57% of the guns traced to crime.8 These law
enforcement organizations agree with us that good gun dealers don’t need legal im-
munity; bad gun dealers don’t deserve it.

GUN INDUSTRY IMMUNITY LEGISLATION IS FAR MORE RADICAL THAN TORT REFORM

Finally, it is important to distinguish H.R. 800 from other legislation this Con-
gress has considered, and will consider, to reform our civil justice system. This bill
is far more radical than any other proposal the Congress will address. Unlike class
action reform, H.R. 800 does not simply change the legal forum in which gun liabil-
ity cases are considered; it protects reckless gun sellers from liability in any forum.
Unlike medical malpractice reform, H.R. 800 does not simply limit the amount and
kind of damages that can be recovered by gun violence victims against reckless gun
sellers; it deprives victims of any recovery. Unlike the asbestos litigation reform pro-
posals, H.R. 800 sets up no alternative to the court system for victims to be com-
pensated; it denies all avenues for compensation. In short, H.R. 800 gives the gun
industry special legal privileges that other industries can only dream about. And it
makes the victims of reckless gun sellers into “second-class” citizens, who lack the
basic civil liberties of other Americans who have been injured by the wrongful con-
duct of others.

For these reasons, on behalf of the Brady Center to Prevent Gun Violence, and
the brave gun violence victims we represent in court, I urge you to oppose this legis-
lation. Thank you again for the opportunity to share my views.

4 Inspections of Firearms Dealers by the Bureau of Alcohol, Tobacco, Firearms and Explosives,

Respltgt No. 1-2004-005, U.S. Dept. of Justice Office of the Inspector General (July 2004), at iii.
. at vi.

6 Mr. Ricker is a former NRA lawyer and former Executive Director of the American Shootings
Sports Council, an industry trade association. His revelations about the gun industry are dis-
cussed in greater depth in the attached Brady Center special report, Smoking Guns: Exposing
the Gun Industry’s Complicity in the Illegal Gun Market, which details much of evidence against
the gun industry uncovered in litigation.

7A letter opposing H.R. 800 from these organizations, and other members of the law enforce-
ment community, is attached.

8 Commerce in Firearms in the United States, Bureau of Alcohol, Tobacco and Firearms (Feb-
ruary 2000), at 2.
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ATTACHMENT

March 14, 2005

U.S. Congress
U.S. House of Representatives
Washington, D.C. 20510

Dear Répresentative:

As active and retired law enforcement officers, we are writing to urge your strong opposition to
any legislation granting the gun industry special legal immunity.: H.R. 800 would strip away the
legal rights of gun violence victims, including law enforcement officers and their families, to -
seek redress against irresponsible gun dealers and manufacturers.

The impact of this bill on the law enforcement community is well illustrated by the lawsuit
brought by former Orange, New Jersey police officers Ken McGuire and David Lemongello. On
January 12, 2001, McGuire and Lemongello were shot in the line of duty Wwith a trafficked gun
negligently sold by a West Virginia dealer.. The dealer had sold the gun, along with 11 other
handguns, in-a cash sale to a straw buyer for a gun trafficker. . In June 2004, the officers obtained
a $1 million settlement from the dealer.  The dealer, as well as two other area pawnshops, also
have implemented safer practices to prevent sales to traffickers, including a new policy of ending
large-volume sales of handguns., These reforms go beyond the requirements of current law and
are not imposed by any manufacturers or distributors.

If immunity for the gun industry had been enacted, the officers™ case would have beén thrown
out of court and justice would have been denied. - Police officers like Ken McGuire and Dave
Lemongello put their lives on the line every day to protect the public. Instead of honoring them
for their service, legislation granting i ity to the gun industry would deprive them of their
basic rights as American citizens to prove their ¢ase in 2 court of law. We stand with officers
McGuire and Lemongello in urging you to oppose such legislation.

Sincerely,

International Brotherhood of Police Officers (AFL-CIO Police union)

Major Cities Chiefs Association (Represents our nation’s largest police departments)

Natiorial Black Police Association (Nationwide organization with more than 35,000 members)

Hispanic American Police Command Officers Association (Serving command level staff and
federal agents) .

The Police Foundation (A private, nonprofit research institution)

Michigan Association of Chiefs of Police



Rhode Tsland State Association of Chiefs of Police

Maine Chiefs of Police Association

'Depanments listed for identification purposes only:

Chief Jon J. Arcaro
Conneat Police Dept, (OH)

Sheriff Thomas Altiere
Trumbull County Sheriff’s Office (OH)

Sheriff Dennis Balaam
Washoe County. Sheriff’s Office (NV)

Sheriff Kevin A, Beck
Bryan Sheriff’s Office (OH)

Chief William Bratton
Los Angeles Police Dept. (CA)

Special Agent (Ret) Ronald J, Brogan
Drug Enforcement Agency
D.ARE. America (NY)

Detective Sean Burke
Lawrence Police Dept. (MA)

Chief (Ret) John H. Cease
Wilmington Police Dept (NC)

Chief Michael Chitwood
Portland Police Department (ME)

Chief Kenneth V. Collinis
Maplewood Police Dept. (MN)

Asst. Director Jim Deal

US Dept. Homeland Security
Transportation Security Administration
Reno/Lake Tahoe Airport (NV)

Chief Dean Esserman
Providence Police Dept: (RY)

Chief Charles Glorioso
Trinidad Police Department (CO)

Chief Jack F. Harris
Phoenix Police Dept. (AZ)

Sheriff Gene A. Hill
Humbolt County Sheriff’s Office (NV)

Terry G. Hillard, Retired Superintendent
Chicago Police Dept. (IL)

Undersheriff Brian Jonas
Humbolt County Sheriff’s Office (NV)

Chief Gil Kerlikowske
Seattle Police Dept. (WA)

Detective Jolin Kotnour.
Overland Park Police Dept. (KS)

Detective Curt Lavarello
Sarasota County Sheriffs Office (FL)

Chief Michael T. Lazor
Willowick Police Dept. (OH)

Sheriff Simon L Leis; JR.
Hamilton County Sheriffs Departrhent (OH)

Sheriff Ralph Lopez
Bexar County Sheriff (San Antonio, TX)
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Chief Michael T. Matulavich -
‘Akron Police Dept (OH)

Chief Randall C. McCoy
Ravenna Police Department (OH)

Sgt. Michael McGuire
Essex County Sheriffs Dept. (NJ).

Chief Roy Meisner
Berkley Police Dept. (CA)

Chief Mark S. Paresi -
North Las Vegas Police Dept. (NV)

Chief Edward Reines
Yauapai-Prescott Tribal Police Dept (AZ)

Chief Cel Rivera
Lorain Police Department (OH)

Chief Ronald C. Sloan
Arvada Police Dept. (CO)

Chief William Taylor .
Rice University Police Dept (TX

Sheriff Ron Unger
Lander County Sheriff’s Office (NV)

Chief (Ret) Joseph J. Vince Jr.
Crime Gun Analysis Branch, ATF (VA)

Chief Garnett F. Watson Jr.
Gary Police Dept. (IN)

Sheriff Steve Waugh
Yavapai County Sheriff (AR)

Hubert Williams, President
The Police Foundation (DC)

Sheriff Bill Young
Las Vegas Metropolitan Police Dept. (NV)
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Mr. CHABOT. Mr. Beckman, you are recognized for 5 minutes.

TESTIMONY OF BRADLEY T. BECKMAN, BECKMAN AND
ASSOCIATES, COUNSEL TO NORTH AMERICAN ARMS

Mr. BECKMAN. Good morning, Mr. Chairman and Members of the
Subcommittee. My name is Bradley Beckman and I'm National
Counsel for North American Arms, which is in Mr. Cannon’s dis-
trict.

The legal assault that has been brought against North American
Arms and the other manufacturers by Mr. Henigan’s organization
and various municipalities are nothing short of legal terrorism.
This has been an assault that has been ongoing for many years.

North American Arms is a small manufacturer, relatively mod-
est-sized, been in business for 30-odd years. It employs a number
of people and it has a number of suppliers that are employed and
it goes on down the line. The burden that is put upon a small com-
pany like North American Arms and many that are similarly situ-
ated is extraordinary.

I listened to Mr. Henigan’s comments about what this bill has to
do with, and respectfully, I suggest that this bill has nothing to do
with terrorism, 50-caliber ammunition, armor-piercing bullets,
copkiller handguns, but it has everything to do with prevention of
legal terrorism.

Companies like North American Arms have been essentially held
for ransom because they’ve been told if they don’t, they’re going to
continue to be assaulted with litigation of this sort.

I listened with interest to the comments about the Bull’s Eye
case because I was involved in that case. I was engaged as trial
counsel. The acts of those criminals were just that. That was a fire-
arm that was stolen. Bushmaster sold a lawful product in a non-
defective condition which was openly stolen from the retailer. This
legislation, I submit, under my understanding of the way it is writ-
ten, would not prevent litigation such as that against a wrongful
seller, somebody who has violated the law by allowing that firearm
to escape their clutches.

With regard to the Lemongello case in West Virginia, we’re talk-
ing about, again, tragedies where we’ve seen law enforcement offi-
cers killed. Ruger sold another product in a non-defective condition
in compliance with a host of laws. It did nothing wrong. To suggest
that this legislation will prevent somebody from getting into the
courthouse door, I think is simply a misstatement of what this bill
is designed to prevent.

Mr. Henigan was involved since the mid-1990’s with approxi-
mately 30 lawsuits brought by municipalities throughout the coun-
try—Cincinnati, several in California, Detroit. Each and every one
of them has been unsuccessful. However, the cost has been stag-
gering. That is what this legislation is about.

If the courthouses in America were designed to address that,
then I would submit that we wouldn’t have a legislature. We would
have just a judicial branch. But this is up to the legislative body
to make the laws. If our legislature should determine that firearms
are illegal in some form or another, that’s a matter for another day.
This is to prevent the proverbial gun in the ribs to the manufactur-
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ers, the distributors, and the lawful sellers who comply with a very
large host of law and regulation.

If somebody could explain—I listened to Mr. Smith ask what li-
ability is left. Well, we have retailers who are complying with law,
distributors, and manufacturers. As we go through the chain, as we
find somebody who violates the laws that presently exist, that’s not
going to be covered by this legislation. What is covered is the—
truly a perversion of the tort system to try to use the tort law of
public nuisance, which has been one of the prime sticks that the
plaintiffs have tried to use against this industry, to essentially
bankrupt them, and while there may have been some companies
larger than others, better able to withstand some of the legal as-
sault, I can tell you from the perspective of a modest-sized manu-
facturer like North American Arms, it cannot withstand that as-
sault and there are a number of other similarly situated compa-
nies.

I see that my time is expiring, and I thank you.

Mr. CHABOT. I can assure you you’ll have an opportunity to re-
spond to questions and speak some more.

[The prepared statement of Mr. Beckman follows:]

PREPARED STATEMENT OF BRADLEY BECKMAN

Mr. Chairman, my name is Bradley Beckman and I am here representing a mod-
est-sized firearms manufacturer with which I am sure you are familiar, North
American Arms. North American Arms is based in your district. I want to begin by
thanking you for holding this hearing. The legal assault on the firearms industry
by opportunistic lawyers and anti-gun politicians threatens to bankrupt an entire
industry that scrupulously follows all federal, state and local laws in the manufac-
ture of our products and their sale to federally licensed firearms distributors.

North American Arms employs approximately 40 people and specializes in the
manufacture of small-sized, personal protection firearms. Many individuals who
choose to carry our high-quality products are members of the law enforcement com-
munity who use them as a second or “backup” firearm to their standard sidearm.
North American Arms has been named in several of the state and municipal suits
against the firearms industry.

The lawsuits brought against gun manufacturers are nothing short of outrageous.
Holding gun makers liable for the criminal misuse of our products—one of the cen-
tral accusations in these suits—is akin to holding Ford, Chevy or Honda responsible
for the illegal actions of a drunk driver or holding Kodak responsible for the use
of their film in the vile world of child pornography. It is an accusation that defies
common sense. While these lawsuits barely pass the straight face test, the con-
sequences of these suits are no laughing matter.

North American Arms is literally being crushed under the weight of legal ex-
penses. Money that could be used for developing new markets, hiring workers, im-
proving firearms design and safety is instead channeled to fund the huge costs asso-
ciated with the legal defense of the company.

These lawsuits are nothing short of legal backmail-lawyers, politicians and anti-
gun groups want to achieve in the courtroom draconian changes in gun laws that
have been rejected by Congress and state legislatures. Their message is simple: “set-
tle Witgll us or we will bankrupt you with lawsuits.” This legal extortion must be
stopped.

North American Arms is a responsible firearms manufacturer that adheres strict-
ly to all laws governing the manufacture and sale of our products to distributors.
We have an excellent relationship with law enforcement. We have done nothing
wrong, yet if a judge and jury in, for example, New York, decide against our indus-
try it holds the potential of bankrupting not just North American Arms, but the en-
tire U.S. firearms industry. It is doubtful that North American Arms or other manu-
facturers could post the necessary bond to appeal a verdict. If these suits are suc-
cessful, they will be a wrecking ball on our national economy. Any member of Con-
gress from Michigan should be ready for a similar assault on the auto industry. We
already see suits against purveyors of fast food. The list of targeted industries could
go on and on.
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I want to close with two quotes. The first from a recent decision by California
Judge James Marchiano, writing for a unanimous state Court of Appeals decision
in favor of the firearms industry just last month. Judge Marchiano wrote:

“The only business practice the defendants in this case have engaged in lS mar-
keting their products in a lawful manner to federally licensed dealers . . .

“In this case, there is no causal connection between any conduct of the defend-
ants and any incident of illegal acquisition of firearms or criminal acts or acci-
dental injury by a firearm. Defendants manufacture guns according to federal
law and guidelines.”

In March 2002, the City of Boston dismissed with prejudice its lawsuit against
firearms manufacturers. The city, facing mounting legal bills and recognizing that
it would lose its case, stated in its dismissal that:

«

. members of the Industry and firearms trade associations are genuinely
concerned with and are committed to, the safe, legal and responsible sale and
use of their products . . . The Industry and the City believe that through co-
operation and communication they can continue to reduce the number of firearm
related accidents, can increase awareness of the issues related to the safe han-
dling of storage of firearms, and can reduce the criminal acquisition of fire-
arms.”

Mr. Chairman, passage of H.R. 800 is common-sense judicial reform. This bill will
protect jobs, prevent the misuse of the courts to circumvent elected officials and pre-
vent abuse of the judicial system.

Thank You.

Mr. CHABOT. Mr. Keane?

TESTIMONY OF LAWRENCE G. KEANE, SENIOR VICE PRESI-
DENT AND GENERAL COUNSEL, NATIONAL SHOOTING
SPORTS FOUNDATION, INC.

Mr. KEANE. Chairman Cannon, distinguished Members of the
Subcommittee, my name is Lawrence Keane and I'm the Senior
Vice President and General Counsel for the National Shooting
Sports Foundation, the trade association for the firearms industry.
We strongly support this bill because it’s an important common
sense legal reform that will help restore integrity and fairness to
our nation’s judicial system by preventing lawsuit abuse.

This vital, bipartisan legislation is critical to protecting Amer-
ica’s firearms industry from destruction and bankruptcy at the
hands of opportunistic trial lawyers, seriously misguided politi-
cians, and radical anti-gun interest groups who seek to destroy and
bankrupt our industry through massive damage awards and/or
bleeding us dry through ever-mounting legal fees. These “regula-
tion-through-litigation” lawsuits misuse our judicial system in an
attempt to dictate to all Americans public policy choices that are
rightfully the purview of Congress and the elected State legislators.
Ur(ider our Constitution, those policy choices are for Congress, not
judges.

The threat posed by “regulation-through-litigation” is why the
U.S. Chamber of Commerce, the National Association of Manufac-
turers, the National Association of Wholesalers, and others support
this bill. As the National Association of Manufacturers has said, “It
is a certainty that other businesses will be the next target if these
groups succeed in misusing the courts against the firearms indus-
try.” This legislation is also supported by organized labor. The
United Mine Workers, representing about 1,000 Remington factory
workers, said the bill will, “help prevent lawsuits by various par-
ties that are intended to shut down the legitimate and legal fire-
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arms industry in the United States because of the improper use of
firearms by individuals.” These lawsuits seek to blame federally-li-
censed firearms manufacturers for the actions of criminals.

Despite some industry success in the courts, this well-funded,
highly-coordinated onslaught of abusive lawsuits against Members
of our industry continues unabated. A single $100 million verdict
will bankrupt virtually all the defendants.

Members of our industry are being sued today, right here in the
District of Columbia, under a law that imposes absolute liability
upon manufacturers for criminal shootings occurring in the District
because they lawfully sold a gun that was then later illegally
brought into the District and used in a crime. Bushmaster is being
sued under this same statute with respect to the firearm misused
in the sniper case.

But the poster child for this bill is a case called Ileto v. Glock,
where a manufacturer is being sued in Federal court in California
for selling a firearm to a police department in Washington State
that was later used in a criminal shooting. A distributor is being
sued in that case, even though it never owned, possessed, or sold
the firearm in question. Winning on the merits is not necessary in
order for these politician and anti-gun activists, like Mr. Henigan,
to impose through litigation or financially extorted or coerced set-
tlements, a gun control agenda repeatedly rejected by Congress and
State legislature.

These anti-gun plaintiffs can implement their gun control policies
through the entire nation if the coercive effect resulting from the
staggering cost to defend these cases forces manufacturers into a
Hobson’s choice of capitulation or bankruptcy.

The industry-wide cost to defend these cases is staggering. It ex-
ceeds $200 million, which is a huge sum for a small industry like
ours that taken together doesn’t equal a simple Fortune 500 com-
pany. These lawsuits threaten the very existence of the manufac-
turers, such as Sigarms, that produce the tools for law enforcement
and military agencies that they use to protect America’s freedoms
here and abroad every day. These lawsuits have national defense
and homeland security implications.

The legislation you are considering today is as important for
what it does not do. It does not, as Mr. Henigan tries to allege,
close the courthouse door to those who have been injured by fire-
arms that have been, for example, illegally sold or have been neg-
ligently entrusted or are defectively designed. The bill expressly
provides that injured parties will be able to assert well-established
tort law claims against the manufacturers themselves of firearms.

The Wall Street Journal in an editorial got it right when it said,
“This isn’t immunity, as some critics claim. The gun makers and
distributors would still have to abide by product liability laws and
still face civil suits for violating regulations on the sale and dis-
tribution. But just as Sony is not responsible for someone who uses
a camcorder to film child pornography, no longer could Beretta be
held responsible for someone using its legally purchased product to
rob a liquor store.” It’s that judicial abuse that this legislation is
carefully drafted to stop, and nothing more.
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There are several refinements to the bill that was passed by the
House in the 108th Congress. We support those changes because
they enhance and clarify the bill’s purpose and intent.

We agree with President Bush, who said, “Recently our nation
depends on a fair legal system that protects people who have been
harmed without encouraging junk lawsuits that undermine the
confidence in our courts while hurting our economy, costing jobs,
and threatening small business.” Over 30 States have already en-
acted similar laws designed to stop junk lawsuits that are intended
to destroy our industry and to achieve gun control regulation
through litigation.

The time has come for Congress to enact common sense legal re-
form to prevent an unconstitutional attempt to circumvent Con-
gress and State legislatures, to restore integrity and fairness to our
judicial system, to protect one of America’s oldest and most impor-
tant industries, and to prevent the loss of thousands of American
jobs vital to the health of our economy, and to protect a critical
component of our national security industrial base.

Today, it’s guns. We are already seeing similar legal assaults on
the fast food industry. Are cars, alcohol, and distilled spirits next
inhlirlle at the courthouse door? We've already seen it start with al-
cohol.

The National Shooting Sports Foundation urges you to vote in
favor of the Protection of Lawful Commerce in Arms Act. Thank
you, Mr. Chairman, for permitting the National Shooting Sports
Foundation the opportunity to address the Subcommittee and for
the Subcommittee’s time and attention.

Mr. CANNON. [Presiding.] Thank you, Mr. Keane.

[The prepared statement of Mr. Keane follows:]

PREPARED STATEMENT OF LAWRENCE G. KEANE

Chairman Cannon and distinguished members of the Subcommittee, my name is
Lawrence G. Keane. I am the senior vice president and general counsel of the Na-
tional Shooting Sports Foundation, Inc. (NSSF). The National Shooting Sports
Foundation appreciates the opportunity to appear before the Subcommittee this
morning to offer testimony in support of the Protection of Lawful Commerce in Arms
Act (H.R. 800).

Formed in 1961, the National Shooting Sports Foundation, with approximately
2,500 members, is the trade association for the firearm, hunting and recreational
shooting sports industry. NSSF is proud of our industry’s cooperative relationship
with law enforcement, as exemplified by the NSSF—Bureau of Alcohol, Tobacco,
Firearms and Explosives (ATF) partnership program called Don’t’ Lie for the Other
Guy that ATF Director Carl Truscott described as “vital in educating Federal fire-
arms licensees (FFL’s) and their employees how to recognize and deter the illegal
purchase of firearms through straw purchases.” He called the program “an impor-
tant tool for ATF as we pursue our missions of preventing terrorism, reducing vio-
lent crime, and protecting the public through Project Safe Neighborhoods and other
initiatives.” NSSF’s commitment to promoting the safe and responsible use of fire-
arms is typified by our Project ChildSafe program. Operating under a grant from
the U.S. Department of Justice, NSSF, in partnership with state and local govern-
ments throughout the United States, has distributed to the public over 25 million
firearm safety kits, which includes a free firearm lock. We are very proud that Don’t
Lie and Project ChildSafe are both components of the Justice Department’s Project
Safe Neighborhoods program.

We strongly support the Protection of Lawful Commerce in Arms Act (H.R. 800)
because it is an important common sense legal reform that will help restore integ-
rity and fairness to our nation’s judicial system by preventing lawsuit abuse. This
vital bipartisan legislation is critical to protecting America’s firearm industry from
destruction and bankruptcy at the hands of opportunistic trial lawyers, seriously
misguided politicians and radical antigun interest groups who seek to destroy and
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bankrupt our industry through massive damage awards and/or bleed us dry through
ever mounting legal fees. These predatory lawsuits misuse and abuse our nation’s
judicial system in an attempt to dictate to all Americans public policy choices that
are rightfully the purview of Congress and elected state legislators. In dismissing
one such suit, a Florida appellate judge astutely observed that

[Miami-Dade County’s] request that the trial court use its injunctive powers to
mandate redesign of firearms and declare that the [firearms manufacturers’]
business methods create a public nuisance, is an attempt to regulate firearms
and ammunition through the medium of the judiciary. . . . The County’s frus-
tration cannot be alleviated through litigation as the judiciary is not empowered
to ‘enact’ regulatory measures in the guise of injunctive relief. The power to leg-
%)slatehbelongs not to the judicial branch of government but to the legislative
ranch.

This misuse of lawsuits by interest groups to force public policy changes, so-called
“regulation through litigation,” when under our Constitution those policy choices are
for Congress and state legislatures to make, represents a direct threat to the entire
business community and the nation’s economy. This is why the U.S. Chamber of
Commerce, the National Association of Manufacturers, the National Association of
Wholesalers, the American Tort Reform Association, and many others support H.R.
800. As National Association of Manufacturers executive vice president Michael
Baroody has said, “T¢ is a certainty that other businesses will be the next target if
these groups succeed in misusing the courts against the firearms industry.”

This legislation is supported by organized labor as well. Cecil Roberts, president
of the United Mine Workers of America, which represents nearly a thousand work-
ers at the Remington Arms Company’s plant in New York, said this bill “will help
prevent lawsuits by various parties that are intended to shut down the legitimate
and legal firearms industry in the United States because of improper use of firearms
by individuals.” He cautioned, “The United States is losing our industrial base and
since January 2001 we have lost 2.5 million industrial jobs in the U.S. . . . We need
to take steps to protect and encourage growth of our industrial base, including our
firearms manufacturers.”

Beginning in 1998, a group of approximately forty urban politicians, aligned with
contingency-fee trial lawyers and anti-gun activists, have flooded our nation’s courts
with lawsuits filed against law-abiding, federally licensed firearm manufacturers,
wholesale distributors and retailers. These suits blame federally licensed firearm
manufacturers for the actions of criminals. The plaintiffs in these cases allege that
the sale of a legal product in full compliance with the vast and extensive array of
federal, state and local laws and regulations somehow causes criminal violence to
occur. They allege that members of the industry are subverting the law by know-
ingly and willingly selling guns to criminals and are funneling firearms to the so-
called “criminal market.” These despicable allegations are both patently false and
highly offensive and defamatory to the tens of thousands of men and women who
work in our industry.

Despite some success in the courts, this well-funded, highly coordinated onslaught
of abusive lawsuits against members of our industry continues unabated. Several
cases are currently pending at the trial court level with several more cases at var-
ious stages of appeal that could be returned to trial courts for costly and time-con-
suming discovery and trial. A single hundred million dollar verdict will bankrupt
virtually all of the defendants. In fact, the companies would almost certainly be un-
able to post the bond required to enable them to appeal such an award. Recently,
the City of New York enacted into law the Gun Industry Responsibility Act that im-
poses absolute liability on law abiding, federally licensed firearm manufacturers and
dealers for criminal shootings that occur in New York City. Members of our industry
are being sued today right here in the District of Columbia under a similar law that
imposed absolute liability upon manufacturers and dealers for criminal shootings oc-
curring in the District because they lawfully sold a firearm that was then illegally
brought into the District and used in the commission of a crime. A manufacturer
is being sued in federal court in California for selling firearms to a police depart-
ment in Washington State that was later used in a criminal shooting. In that same
case, a distributor is being sued even though it never owned, possessed or sold the
firearm in question. This case, Ileto v. Glock, is the poster child for the Protection
of Lawful Commerce in Arms Act.

Winning on the merits is not necessary in order for these politicians and antigun
activists to impose through litigation, or financially extorted and coerced settle-
ments, a radical gun control agenda repeatedly rejected by Congress and state legis-
latures, and not supported by the American public. At the time he filed his suit,
Chicago Mayor Richard Dailey said, “We’re going to hit them where it hurts—in
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their bank accounts. . .” Andrew Cuomo, then Housing and Urban Development
Secretary, threatened firearm manufacturers with “death by a thousand cuts.”
NAACP president Kweisi Mfume said its lawsuit was “an effort to break the backs”
of industry members. These antigun plaintiffs can implement their gun control poli-
cies throughout the entire nation if the coercive effect resulting from the staggering
financial cost to defend these baseless suits forces industry members into a Hobson’s
choice of either capitulation or bankruptcy. Companies have gone bankrupt, and
thousands of people thrown out of work, vindicating themselves against baseless
lawsuits; just ask Dow Corning.

The collective, industry-wide cost to defend these ill-conceived, politically moti-
vated, predatory lawsuits has been truly staggering. Exact figures are unavailable
because the defendants are competitors, and each considers its defense costs to be
confidential business information. However, based on discussions with insurance in-
dustry executives, manufacturers’ corporate counsel, reading cost estimates in var-
ious publications and NSSF’s own experience as a defendant in these cases, I believe
a conservative estimate for the total, industry-wide cost of defending ourselves to
date now exceeds $200 million dollars. This is a huge sum of money for a small in-
dustry like ours. The firearm industry taken together would not equal a Fortune
500 company.

The cost of litigation is borne almost exclusively by the companies themselves.
With few exceptions, insurance carriers have denied coverage. These antigun plain-
tiffs have carefully drafted their complaints to take them outside of liability insur-
ance coverage in order to apply maximum financial pressure on the defendant man-
ufacturers. Because of these lawsuits, firearm industry members now confront sky-
rocketing premium increases when renewing their insurance policies. In addition,
insurance policies now universally exclude coverage for these types of suits. This
has resulted in large, across-the-board price increases for consumers. In addition,
in these trying economic times, taxpayers of the cities that have chosen to pursue
the utterly discredited notion that manufacturers are responsible for the acts of
criminals are forced to shoulder their city’s cost of pursuing such a lawsuit, money
that would be better spent hiring more police officers, procuring new equipment or
funding critical social services.

These lawsuits threaten the very existence of the manufacturers that produce the
tools our military and law enforcement agencies use every day to protect America
and our freedoms both here at home and abroad. If these companies are driven out
of business, from whom will our military and law enforcement purchase firearms?
Make no mistake about it; these lawsuits have national defense and homeland secu-
rity implications.

The legislation you are considering today is perhaps more important for what it
does not do. It does not, as antigun interest groups have falsely alleged, “close the
courthouse doors” to those who have been injured by firearms that have been ille-
gally sold, supplied to a person likely to use the firearm in a manner involving an
unreasonable risk of injury to himself or another, or prevent a suit due to a defec-
tively designed or manufactured product. The bill expressly provides that injured
parties will be able to assert well-recognized tort law claims against the manufac-
turers and sellers of firearms. The Wall Street Journal clearly stated in an editorial
that, “This isn’t immunity, as some critics claim. Gun makers and distributors would
still have to abide by product liability laws and still face civil suits for violating reg-
ulations on sales or distribution. But just as Sony is not responsible for someone who
uses a camcorder to film child pornography, no longer could Beretta be held respon-
sible for someone using its legally purchased product to rob a liquor store.” (Wall
Street Journal, April 17, 2003.) It is that abuse of our judicial system that this legis-
lation is carefully drafted to stop, nothing more and nothing less.

The loudest voices arrayed in opposition to this legislation are the same antigun
interest groups that are orchestrating and financing the litigation assault to regu-
late the firearm industry in ways Congress and state legislatures have roundly re-
jected and hold no support with the American public.

There are several refinements between the bill passed by the House in the 108th
Congress (H.R. 1036) and this legislation. One change better clarifies that suits can
proceed where there is a defective product, but that when a criminal volitionally
pulls the trigger causing injury, the manufacturer cannot be sued. As revised, for
instance, a juvenile who while target shooting without written permission from his
parents (a violation of 18 U.S.C. §922(y)) is injured by defective ammunition could
still be able to bring a suit against the ammunition manufacturer. H.R. 800 defines
a “trade association” based on Internal Revenue Code and regulations. This new def-
inition avoids specious arguments that the former definition was intended to protect
the National Rifle Association. There was never any such intention in the previous
bill, and this language makes that clear. H.R. 800 provides that manufacturers or
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sellers can be sued if they “knowingly” violate laws applicable to the sale or mar-
keting of the product, and the violation is a proximate cause of harm to the plaintiff.
By comparison, H.R. 1036 said “knowingly and willfully.” We support these refine-
ments because they enhance and further clarify the bill’s purpose and intent.

Over thirty states have already enacted similar laws to stop “junk” lawsuits de-
signed to destroy this industry and to achieve gun control regulation through litiga-
tion. We agree with President Bush who recently said, “Our country depends on a
fair legal system that protects people who have been harmed without encouraging
Junk lawsuits that undermine confidence in our courts while hurting our economy,
costing jobs and threatening small businesses.” The time has come for Congress to
enact a common sense legal reform to restore integrity and fairness to our judicial
system, protect American jobs and industry and to prevent an unconstitutional at-
tempt to circumvent Congress and state legislatures. We call upon Congress to pre-
vent lawsuit abuse. The future of one of America’s oldest, most important industries
and the loss of thousands of American jobs vital to the health of our economy is
at stake, as is a critical component of our national security industrial base.

The shuttering of the firearm industry will hit states—especially rural states—
especially hard. Each year hunters and shooters spend $21 billion generating
366,344 jobs that pay more than $8,896,623,900 in salaries and wages and provide
$1,223,049,215 in state tax revenue.

In closing, if these lawsuits are not stopped, then it is open season on any indus-
try. It is guns today, and we are already seeing similar legal assaults on the fast
food industry—cars, alcohol and distilled spirits could be next in line at the court-
house door. In some way, these lawsuits will impact job creation in your districts
and states and not for the better.

The National Shootings Sports Foundation urges you to vote in favor of the Pro-
tection of Lawful Commerce in Arms Act (H.R. 800). I thank you Mr. Chairman for
permitting the NSSF to address the Subcommittee and for the Subcommittee’s at-
tention this morning.
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American Iinsurance Association 1130 Connesticnt Ave. MW
Suite 1000
Washinglon, DC 20036
W0
Fax 2022931248

worw aiade.org
Qctober 30, 2003

The Honorable Larry Craig
United States Senate
Washington, DC 20510

Dear Senator Craig:

The American Insurance Association is pleased to endorse your legislation, S. 659, the
Protection of Lawful Commerce in Arms Act. The American Insurance Association is a trade
association representing more than 400 insurance companies that provide all lines of
property/casualty insurance. AJA companies write more than $118 billion in premiums annually.

In recent years there has been an increase in speculative lawsuits designed fo achieve
policy objectives thraugh the judicial process. Many of these suits arc based on theories without
a foundation in U.S. commen law and jurisprudence and do not represent a bona fide ¢xpansion
of the common law. They cost time and money to defend.

Your legislation is a balanced approach that will prevent such lawsuits against the
firearms industry for criminal or unlawful misuse of their products by making clear that a cause
of action does not exist for such suits. It does not prohibit legitimate suits against wrongdoers
for defective products or for certain illegal acts.

We thank you for your leadership on this important issue, and we urge Senate
consideration of S. 659.

Sincerely,

Leigh Ann Pusey
Senior Vice President — Federal Affairs

JAY 5, FISHIRAN JOHA L AMORE OUBRAS S ELLIOT ROBERY E.VAGLEY
Chairman Cirsiman Elocl Vica Chaiman Vi Chaivnag
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.
) Alh David M. FARMER
ﬁ ANCE DN

of American Insurers dfacmer@allisnceai.org

‘The Honorable Larty Craig
United States Senaic
Washington, D.C, 20510

October 30, 2003
Dear Senator Craig:

The Alifance of American Jasurers is a national property and casualty inswrance trade association
representing more than 340 insurers. Our menbership includes national, ragional, and niche insurance
companies that provide a variety of properry and casualty losurance products to-our insureds. Litigation
reform is @ mateer that our membership has long supported and as 3 result we offer owr support for S 659,
the Protection and Lawful Commierce in Arms Act, which you introduced earlier this year.

As you know, our tort Jitigation system has evolved into a system that fosters frivolous lawsuits, fornm
shopping, and regulation through litigation. Traditional tort concepts hava been discarded for theories that
bave tnade the system imo one of “jack pot™ justice. The cost to the Amerlcan economy has been estimated
to exceed $230 billion in 2002 and these costs are growing at a rapid rate.

Traditional tort law holds that a manufactures or selier of a product is gencrally not Hable for the eritninal
or tortuous misuse of (hat prodact unless the product is dafective or negligence in the manufacture or sule
of the product is present, This is a comnton sense rule that has been applied to all products, from
automobiles to “widgets” to even firearms, Recent history has shown that {his traditional tort concept has
been replaced by theories that have resulted in lawsuits seeking to hold thosc in the firearms industry
tesponsiblc for the criminal, wrongfil, ot negligent misuse of firearms. The industry has been overwhelmed
by the cogt of defending against these lawsuits, These are tactics that seek to regulate the firearms industry
through litigation in order to achieve a result far beyond what federal and stalc legislatures have permitted.
In our view, this sets 2 dangerous precedent for our litlgation system and the economy If traditional tort
concepts continue 1o be abandoned.

“These lawsuits are also an assault on the concept of individual responsibility, Criminals must bear
responsibility for their act, siot the mamsdacturer of the baseball bat, car, wrench, or firearm that became @
toot of the criminal, In the wrong hands, anything can becone a criminal tool. That's why you legislation is
important to the business communty. To allow such actions to continue moves our' nation down a litigation
road that can have only adverse effects on the catire economy.

S 659 reprosents a well crafted but modest approach that is designod to prevent abuse of the lsgal system
while at the same tine preserving the tights of individuals that have legitimate cases to pursue them. We
support your efforts on this legislation well as other meaningful, though more general, litigation reform
initiatives that are currently before the Senate. Your feislation is but one example of what must be done to
preserve the integrity of out tort system,

Sincerely,

David M. Farmer
Scaior Vice President, Federal Affairs

1211 Cannoeriout Avenue, NW, Suire 400 + Washington, D.C. 20036
tet: 202.822,8811 » fax: 202.872.1885 « www.llinnceah.org
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m American Tort Reform Association

1101 Connecticut Avenue, NW ¢ Suite 400 « Washington, DC 20036
{202) 682-1163 « Fax (202) 682-1022 = www.aira.org

QOctober 29, 2003

‘The Honorable Larry E. Craig
United States Senate
‘Washington, D.C. 20510

Dear Senator Craig:

T am writing on behalf of the American Tort Reform Association (ATRA) to
express our support for S. 659, the Protection of Lawful Commerce in Arms Act.
ATRA, founded in 1986, is a broad-based bipartisan coalition of more than 300
busi i icipalities, associations, and professionat firms that have
pooled their resources to promote reform of the civil justice system with the goat of
cnsuring fairness, balance, and predictability in civil Litigation.

ATRA is about the i ing trend of “regulation through litigation.”
This trend, which began with the state Medicaid recovery lawsuits against the tobacco
industry, and has now spread to other industries, including the firearms industry,
undermines the separation of powers and represents an end-run around the democratic
process. ATRA believes that the decision to regulate or tax entire product lines should be
left to the elected representatives of the people. The courts should not make such
decisions.

Lawsuits filed by municipal governments and other entities against the fircarms
industry seek to hold the industry liable for the eriminal misuse of lawful products by
end-users that are beyond the industry’s control. The cases are not supported by either
fundamental tort law rules or sound public policy.

The Protection of Lawful Commerce in Arms Act does not interfere with
ditional tort law principles. Manufz of defective firearms will remain
responsible for harms caused by such defects. The legislation does surgically address
claims based on the premise that a lawfully sold non-defective product should not lead to
liability on the part of the product’s manufacturer. We agree with that result.

ATRA urges Members to vote in favor of S, 659 when the bill is considered by
the full Senate.

Sincerely,
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United Mine Workers of America

CECIL F. ROBERTS TELEPHO
INFERNATIONAL PRESIDENT (703) 208-322
TAX (703) 208-7132

September 23, 2003

Dear Senator:

On behalf of the United Mine Workers .of America, in particular members of UMW A Local Union
717 at Remington Arms in Tlion, NY, Lask that you co-spensor and strongly support the Protection of Lawful
Commerce in Arms Act, . 659, Similar legislation, H.R. 1036, passed the House of Representatives in April.

The Protection of Lawful Commerce in Arms Act wilt help prevent lawsuits by various
parties that are intended to shut dawn the legitimate and legal firearms industry in the United States
because of improper use of firearms by individuals.

An issue that is often overlooked in this emotionally charged debate is the economic impact
the closing of cur firearms industry will have on workers and their communities. In mast cases these
plants are iocated in rural areas and are the largest employers in the community. Nearly 2000
UMW A members work for Remington Arms in llion, one of the largest employers in Herkimer
County in upstate New York.

The United States is losing our industrial base and since January 200/ we have lost 2.5
million industrial jobs in the U.S, In the state of New York, where our members work for Remington
Armis, 179,400 industrial jobs have been fast since Japuary 2001, We need to take stops to protect
and encourage growth of our industrial base, including our fircarms manufacturers. You can do that
by co-sponsoring and supporting 5.659.

T strongly encourage you to co-sponsor the Protection of Lawful Commerce in Arms Act in ifs
consideration by the full Senate.

Sincerely,

Ceeil E. Roberts
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NATIONAL ASSOCIATION OF WHOLESALER-IISTRIBUTORS
N A W 1725 K STREET, N.W., SUITE 300
. . WASHINGTON, DC 20006
e oot e TEL: 202-872-0885 ¢ FAX: 202-296-5940
WWW.NAW,ORG

FAX TRANSMISSION July 2, 2003

T0: Al Members of the United States Senate

On behalf of the National Association of Wholesaler-Distributors (NAW), we are writing
to ask for your support for S. 659, the “Protection of Lawful Commerce in Arms Act.”

NAW is comprised of direct member firms and a federation of over 100 national, regionat,
state and local line-of-trade associations which collectively total more than 40,000
companies.

We believe that it is a true miscarriage of justice for the manufacturers, wholesaler-
distributors and/or retailers of products to be held liable for the misuse of those products
by end-users over whose conduct they have no control.

S. 659 is a modest and thoughtful response to the need for serious civil justice reform. A
bi-partisan majority of the members of the U.S. Senate have co-sponsored this legislation,
and a companion bill has already passed the U.S. House of Representatives by a wide --
and also bi-partisan -~ margin.

The Congress has the opportunity now to pass and send to the President for his expected
signature, a measure that takes a small step toward returning common sense to our civil

justice system.

We urge you not to let this opportunity pass, and to vote for S. 659.

Sincerely,
Dirk Van Dongen James A. Anderson, Jr.

President Vice President-Government Relations
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CHAMBER OF COMMERCE

oFTIE

UNITED STATES OF AMERICA

R. BRUCE JOSTEN 1615 H STREE
EXECUTIVE VICE PRESIDENT WASHINGTON, D.C. 2
Government A ffuirs 202/463-5310

February 25, 2004

TO MEMBERS OF THE UNITED STATES SENATE:

| am writing on behalf of the U.S. Chamber of Commerce, the world’s largest business
federation, representing more than three million businesses and organizations of every size,
sector, and region, to express our support for S, 18035, the “Protection of Lawful Commerce in
Arms Act” and to urge you to support this important piece of legislation when the Scnate
considers it this week.

The U.S. Chamber is greatly concerned about the growing trend of litigation being filed
against entire legal industrics with the goal of cither raising government revenue or achieving
policy goals outside the constraints of the political process. This dangerous trend began in the
state lawsuits against the tobacco industry to recover Medicaid tunds and, as the Chamber
predicted, has now spread to other industries — including the firearm industry.

The Protection of Lawful Commerce in Arms Act would help curtail this abusive
situation. This narrowly tailored legislation is designed to limit speculative litigation against the
firearms industry for legally selling their product. The legislation simply makes clear that, in
most circumstances, a cause of action does not cxist against the manufacturer or scller of
qualified firearms or a trade association for the criminal or unlawful misuse of the product by the
plaintiff or third party. It is also important to highlight the fact that S. 1805 docs not provide
blanket immunity to the fircarm industry. The bill specifically preserves the ability of injured
partics to pursue litigation if they are injured by a defective product or as a result of certain
specificd illegal acts.

S. 1805 would help stop speculative litigation against entire industries and [ urge you to
support and vote in favor of the Protcction of Lawful Commerce in Arms Act when the Senatc

considers it this week.

Sincerely,

K s ot

R. Bruce Josten
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SUPPORT FOR S. 659
August 27, 2003

The Honerable Larry Craig
520 Scnate Hart Building
Washington, D.C, 20510

The Honorable Max Baucus
511 Senate Hart Building
Washington, D.C. 20510

Dear Senator Craig and Senator Baucus:

The wildlife conservation organizations listed below represent millions of dedicated
sportsmen and women. We commend your efforts to protect the future of the American fircarms
industry and we support 8. 659.

The "Protection of Lawful Commerce in Arms Act” will prevent lawsuits against firearm
manufacturers attempting to hold them liable for the criminal acts of third parties. The
legislation you have sponsored is needed in order to shield lawful firearm manufacturers
from lawsuits filed with the intent of driving the industry out of business.

S. 659 only protects legitimate businesses that comply with federal, state and local firearm
laws. It has no effect on true Hability cases for defective products, breach of contract or
warranty, negligent entrustment or other causes that are not related to third-party criminal misuse
of firearms. Firearm manufacturcrs ought not to be held to a standard of liability that reaches to
situations beyond their control, any more than any other product manufacturers are held to such a
standard.

Also of significance to our members is the potentially serious impact that irresponsible
lawsuits could have upon the budgets of state fish and wildlife agencies, Excise taxes are
imposed on fircarms under the Federal Aid in Wildlife Restoration Act (commonly known as the
Pittman-Robertson Act). The revenue generated is apportioned to state fish and wildlife agencies
for wildlife restoration projects and hunter safety training and represents a critical source of
funding.

Our members gladly pay these taxes because they understand the connection between these
funds and the ability of the states to maintain healthy wildlife populations and recreational
hunting and shooting opportunities, But all people who value wildlife should be concerned
about the possible loss of funding that could result if the viability of American firearms
manufacturers were placed in jeopardy.
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Thirty-two states have cnacted statutes similar to S. 659 and we encourage the Congress to
follow their lead. We trust that our support of this legislation will help to spur its passage in the
U.S. Senate.

Respectfully,

BASS/ESPN Outdoors

Boone and Crockett Club

Buckmasters American Deer Foundation
Campfirc Club of America

Congressionat Sportsmen's Foundation

Council for Wildlife Management and Education
Dallas Safari Club

Foundation for North American Wild Sheep
Hunting and Shooting Sports Heritage Foundation
International Association of Fish and Wildlife Agencies
International Hunter Education Association
1zaak Walton League of America

Mule Deer Foundation

National Rifle Association

National Shooting Sports Foundation

Natjonal Trappers Association

Nationa! Wild Turkey Federation

Pheasants Forever

Pope and Young Club

Quail Unlimited

Rocky Mountain Elk Foundation

Ruffed Grousc Socicty

Safari Club International

Shikar-Safari Club

Texas Wildlife Association

The Wildlife Socicty

U.S. Sportsmen's Alliance

Whitetails Unlimited

Wildlife Forever

Wildlife Management Institute
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March 3, 2005

The Honorable William Frist
Senate Majority Leader
Washington, D.C. 20510

The Honorable Harry Reid
Scnate Minority Leader
Washington, D.C. 20510

Re: Protection of Lawful Commerce in Arms Aet (8.397)
Dear Senators Frist and Reid:

We, the undersigned executives of America’s leading firearms and ammunition
manufacturers, write to urge the swift passage of the Protection of Lawful Commerce in
Arms Act (S.397) which was recently introduced in the Senate by Sen. Larry Craig. This
vital bipartisan legislation is critical to protect America’s firearms industry from
bankruptcy at the hands of opportunistic trial lawyers, seriously misguided politicians and
radical antigun interest groups who arc abusing our nation’s judicial system to impose
through litigation gun-contro] measures repeatedly rejected by Congress and state
legislatures and not supported by the overwhelming majority of Americans. Your prompt
action on this important legal reform legislation will save tens of thousands of good
paying jobs connected to our lawful and highly regulated industry. While aver thirty
states have already enacted similar legislation, only a federal law will provide
comprehensive protection against predatory lawsuits that threaten to destroy and bankrupt
our industry by blaming manufacturers for the actions of criminals. When this legislation
is taken up by the Senate, we ask that you use your good offices to press for passage of a
“clean” bill without amendment.

The firearms industry has been targeted by greedy trial lawyers, misguided city
officials and antigun activist who are eager to misuse and abuse our nation’s judicial
system to dictate to all Americans public policy choices that are rightfully the purview of
Congress and elected state legislators. In dismissing one such suit a Florida appellate
judge astutely observed that

[Miami-Dade’s] request that the trial court use its injunctive
powers to mandate redesign of firearms and declare that the
{firearms manufacturers’] business methods create a public
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The Honorable William Frist
The Honorable Harry Reid
March 1, 2003

Page 2 of 4

nuisance, is an attempt to regulate firearms and ammunition
through the medium of the judiciary. The County’s
frustration cannot be alleviated through litigation as the
judiciary is not empowered to ‘enact’ regulatory measures in
the guise of injunctive relief. The power to legislate belongs
not to the judicial branch of government but to the legislative
branch.

1t is important for all Senators to understand that 8.397 does not, as its opponenis
falsely assert, provide our industry with “blanket imununity,” nor does the bili close the
courthouse door 1o injured victims. Under this carefully drafted bill, no one with a
legitimate claim will be barred from seeking redress of their injuries through the judicial
system. Any company or dealer that breaks the law can be sued. A company can be sued
for designing and selling a defective product. A retailer can be sued for negligently
entrusting a firearm to someone, for example by selling a firearm to an obviously drunk
person who misuses the firearm injuring himsell or someone else.

Members of our industry have been forced to spend collectively well over $200
million dollars to defend themselves against this onslaught of “junk” fawsuits, with no
end in sight. While we have been fortunate to experience some limited success in the
courts, the cold hard reality is that we remain just one multi-hundred million dollar jury
award away from the bankruptcy of an entite legal, heavily regulated and responsible
industry. In fact, the companies would almost certainly be unable to post the bond
required to enable them to appeal such an award.

The shuttering of the firearms industry will resuit in the loss of hundreds of
thousands of good paying jobs, hitting rural states with rich hunting traditions especially
hard. Each year hunters and shooters spend $21 billion generating 366,344 jobs that pay
more than $8,896,623,900 in salaries and wages and provide $1,223,049,215 in state lax
revenue. The national security implications of destroying America’s “arsenal for
democracy” cannot be ignored. Our military and law enforcement agencies will be
forced to rely upon foreign manufacturcrs, Those foreign governments might impose
export bans if they dislike U.S. foreign policy positions.

The misuse of lawsuits by interest groups to force public policy changes, so-
calied regulation through litigation, when under our Constitution those policy choices are
for Congress and state legislatures to make, represents a very real threat to the entire
business community. This is why the U.S. Chamber of Commerce, the National
Association of Manufacturers, the National Association of Wholesalers and many others
support $.397. As National Association of Manufacturers executive vice president
Michael Baroody has said, “/t is a certainty that other businesses will be the next target if’
these groups succeed in misusing the courts against the firearms industry.” Your
bipartisan leadership will help protect American jobs, protect Congress’ exclusive
authority under the Constitution to regulate interstate commerce and ensure that the
Separation of Powers doctrine and the constitutional principles of federalism and comity
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=1 | of Manufacturers

John Engler

President and CEO

March 8, 2005

The Honorable Neil Abercrombie

U.S. Housc of Represcntatives

1502 Longworth House Officc Building
Washington, DC 20515

Dear Representative Abercrombie:

On behalf of the National Association of Manufacturers, 1 urge you to support H.R. 800,
the Protection of Lawful Commerce in Arms Act, sponsored by Representatives Cliff Stearns
and Rick Boucher.

H.R. 800 would help to rein in lawsuits against the firearms industry for the purposes of
“regulation through litigation.” That is, lawsuits brought to force a scttlement or court order for
the purposc of changing industry behavior or practices. Even if the intent of the lawsuit is a
laudatory goal, the proper branches of government for dealing with it are the legislative and
executive. By using the courts, however, litigants are ablc to short-circuit public debate and
balancing the interests of society as a wholc.

Another practice that HLR. 800 would stem is “taxation through litigation,” This occurs
when a government entity takes a company or industry to court for the purpose of extracting a
monetary scttlement rather than for a true harm committed. Again, the proper forum for
imposing what is, in essencc, a special assessment or “tax” is the legislative process.

Perhaps most importantly, the Protection of Lawful Commerce in Arms Act allows cascs
to go forward if they arc based on negligence, product defect or other true harm.

The NAM docs not routinely take a position on industry-specific legislation. We would
prefer to scc a bill that deals with the problems of regulation and taxation through litigation in a
general manner because the same tactics could be used against other Industries. However, with
the fircarms industry under judicial assault from activists and some state and local governments
wishing to avoid the transparency of legislating or rulemaking, the NAM encourages Congress to
enact the Protection of Lawful Commerce in Arms Act.

Sincerely,
John Engler
JE/laf
Manufacturing Makes America Strong
1331 Peansylvania Avenue, NW aton, DC 20004-1790 » (202) 637-3106 * Fax {202) 637-3460 « www.nam.org
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N y i “"v"i National Association
=Y | of Manufacturers
Johs Engler

Presufent and CEO

March §, 2005

The Honorable Daniel K. Akaka
United States Senatc

141 Hart Senate Office Building
Washington, DC 20510

Dear Senator Akaka:

On behalf of the National Association of Manufacturers, [ urge you to support S. 397,
the Protection of Lawful Commeree in Arms Act, sponsored by Senators Larry Craig and
Max Baucus.

S. 397 would help to rein in lawsuits against the firearms industry for the purposes of
“regulation through litigation.” That is, lawsuits brought to force a settlement or court order for
the purpose of changing industry behavior or practices. Even if the intent of the lawsuit is a
laudatory goal, the proper branches of government for dealing with it are the legislative and
executive, By using the courts, however, litigants are able to short-circuit public debate and
balancing the interests of society as a whole.

Another practice that S. 397 would stem is “taxation through litigation.” This occurs
when a government entity takes a company or industry to court for the purpose of extracting a
monetary settiement rather than for a true harm commitied. Again, the proper forum for
imposing what is, in essence, a special assessment or “tax” is the legislative process.

Perhaps most importantly, the Protection of Lawful Commerce in Arms Act allows cases
to go forward if they are based on negligence, product defect or other true harm.

The NAM does not routinely take a position on industry-specific legislation. We would
prefer to sec a bill that deals with the problems of regulation and taxation through litigationina
general manner because the same tactics could be used against other industries. However, with
the firearms industry under judicial assault from activists and some state and local governments
wishing to avoid the transparency of legislating or rulemaking, the NAM encourages Congress to
enact the Protection of Lawful Commerce in Arms Act.

Sincerely,

John Engler
JE/af

Manufacturing Makes Americe Strong
1331°P 3 ia Avenue, NW ¢ , DC 200041790 * (202) 637-3106 * Fax {202) 637-3460 * www.nam,org
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Mr. CANNON. We'd like to welcome Mr. Delahunt from Massachu-
setts, who’s joined us.

We have a vote coming up, and I'd hate to hold the panel
through that vote and it would be hard for Members to come back,
so I'd ask unanimous consent to limit questioning by the Members
to 3 minutes. No objection, so ordered.

Mr. Watt, would you like to begin?

Mr. WATT. Thank you, Mr. Chairman. I think in light of our time
constraints, I think I will not ask any questions. We’ve been
through this several times now in this Committee, and here we go
again. I mean, I made that point in my opening statement.

I would just say that this whole notion that Mr. Beckman and
Mr. Walton have—obviously, it’s some public relations thing that
you've undertaken to compare this war to the war in Iraq or call
this legal terrorism and make it in some kind of way comparable
to terrorism in general, I think is insulting to your argument, and
I'll just leave that alone and tell you that’s my opinion. That’s a
constructive suggestion. For you all to compare these things like
that, I think is a bad, bad public relations move.

I yield back, Mr. Chairman.

Mr. CANNON. The gentleman yields back.

Mr. Gohmert, would you like to question the witnesses?

Mr. GOHMERT. Yes, I would.

Mr. CANNON. The gentleman is recognized for 3 minutes.

Mr. GOHMERT. Thank you. Mr. Henigan, let me ask, what do you
take the term negligent entrustment to mean?

Mr. HENIGAN. Congressman, negligent entrustment is actually
defined in this bill, so it has a very special definition that is not
necessarily the same as the common law definition. According to
this bill, the suits that would be allowed under that doctrine are
suits in which a seller transfers a gun to an obviously dangerous
person and then that person misuses the gun against someone. So
it would be, for example, a situation where a seller sells a gun to
someone who is intoxicated and then goes out and shoots someone.
That is a very rare kind of case.

The much more frequent kind of case is the kind of thing that
happened in that gun shop in West Virginia, where the sale of the
gun is to a gun trafficking team and the person who pulled the
trigger was nowhere near the gun shop, but nevertheless, the sale
was incredibly suspicious. It had all the earmarks of a sale to peo-
ple who were going to take those guns and sell them directly into
the illegal market.

So the doctrine of negligent entrustment as it is defined in this
bill would not have preserved that case at all.

Mr. GOHMERT. Well, it does seem, though, that the Second
Amendment, when it says—talks about not infringing the right to
keep and bear arms, doesn’t mean what one constable back in
Texas thought it meant, that he had the right to wear short
sleeves. But until such time as that is amended, it seems like we
should be affording people the right to act within the purview of
that amendment.

I yield back the remainder of my time. Thank you, Mr. Chair-
man.

Mr. CANNON. Thank you, Mr. Gohmert.
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Mr. Van Hollen?

Mr. VAN HOLLEN. Thank you, Mr. Chairman.

Whenever the case of the sniper victims comes up, the pro-
ponents of the bill say, oh, no, no, no, we’re not talking about try-
ing to bar people like the sniper victims and their families from
court. It’s other people in the world. In fact, as I understood your
testimony, Mr. Beckman, you said your understanding of the bill
was it would not bar that case. Is that what your testimony was?

Mr. BECKMAN. Insofar as the claims against the manufacturer of
that firearm

Mr. VAN HOLLEN. Let—go ahead.

Mr. BECKMAN. Insofar as the claims against the manufacturer of
that firearm, I believe that this legislation would prevent that. But
respectfully, I suggest that Bushmaster sold its lawful product in
a non-defective condition, which the Congress of the United States
as well as every State said was a lawful product.

Mr. VAN HOLLEN. If I could, let me focus on the gun store, the
gun store that sold the weapons. Is it your testimony that a lawsuit
against the gun store on the facts of the sniper case would still be
allowed to go forward under this bill?

Mr. BECKMAN. Well, it

Mr. VAN HOLLEN. And if so, if you could point to the specific pro-
visions—specific provisions of this bill, because, as you know, when
you go in front of a court of law and you sit before a judge, you've
got to make an argument based on the language in this bill. If you
could tell me, based on the facts, what provisions would allow that
case would go forward, I'd appreciate it.

Mr. BECKMAN. Okay. That firearm was not sold by Bull’s Eye. It
was stolen by Bull’s Eye. Strike that, stolen from Bull’s Eye. The
qualified civil liability action would not include, in my opinion, the
failure of Bull’s Eye to have maintained control over whatever it—
its inventory, because we already have plenty of Federal law that
dictates the inventory control that the firearms manufacturers—
the firearms retailers should have, and it is the unlawfulness use
that is—it would not be precluded. And it would deal with, per-
haps—you’re asking me to interpret this draft statute as I sit here,
and I believe——

Mr. VAN HOLLEN. Right. I'm not—you made a statement in your
testimony that I interpreted to mean that you thought that this
would allow this to go forward, so I thought that you looked at the
provisions. That’s all.

Mr. BECKMAN. Yes, sir, I have, and I believe that the claim
against the retailer would have not been foreclosed under the lan-
guage of the statute. I believe that it would have foreclosed the——

Mr. VAN HOLLEN. And all I was asking you, Mr. Beckman, based
on your reading of the statute, what provisions in the statute,
based on your understanding of the facts, would allow it to go for-
ward, because the fact of the matter is, although over 250 weapons
were missing from this store, under the requirements in this bill,
you have to show a direct connection between the particular gun
that was stolen and used in the shootings and a proximate cause
between the disappearance of that gun and the shootings.

And I just—the way I read this bill, and the way many lawyers
who have looked at the bill and written opinions and submitted
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opinions to the Congress, it’s quite clear, I believe, that those
claims would be barred against the store.

Mr. BECKMAN. Well, but again, I respectfully disagree, sir, be-
cause I believe that it is a violation of Federal law, existing Federal
law, for the retailer to have not reported the theft.

Mr. VAN HoOLLEN. If I could ask you, the requirement is if you
know of a theft, right?

Mr. BECKMAN. Well

Mr. VAN HOLLEN. In this case—Mr. Chairman, I don’t mean to
belabor this point, but I'd just like to just wrap up, because in this
case, the testimony was that about 230 weapons had been missing
from the store. Their testimony was, and it was unrefuted, that
they were not aware of the theft of the Bushmaster rifles used in
the sniper killings until after the killings took place, and therefore,
there would be no legal obligation on them to report something
that they did not know about under the statutes.

Even though the record is clear that this is a gun store that did
not keep control over its weapons—that’s why 230 were missing
and they couldn’t account for them. But the way this is written, be-
cause their testimony is they didn’t know about it, therefore, they
didn’t have a legal obligation to report it. Even though they were
totally negligent in keeping control of their arsenal, of the guns
they were selling, they couldn’t—the claim would not be brought.

I would ask if you could, in a written statement, show us how
that is not the case. Thank you, Mr. Chairman.

Mr. BECKMAN. I'd be pleased

Mr. CANNON. You're welcome to answer that question, if you’d
like.

Mr. BECKMAN. I believe that I've given my view as to why the
statute would not have precluded that case against the retailer. It’s
still a violation of Federal law. It is just akin go what Mr. Henigan
explained in the West Virginia case, where it was a knowing viola-
tion of the straw purchase. That has been and will remain a viola-
tion of Federal law. Where we have somebody who violates the law,
that’s not within the purview of this statute. What is within the
purview of this statute is the 30-odd lawsuits that were brought by
municipalities around this country, all of which had no effect what-
soever on this industry other than to cost them staggering sums of
money. And indeed, the lawsuits themselves were abject failures.
That’s what this legislation is designed to address.

Mr. VAN HOLLEN. Mr. Chairman, at some point, if you could
maybe later supply for the record the particular provision in this
bill that you say would still allow that lawsuit to go forward, be-
cause what this bill does is provide general liability and creates
certain exceptions. If you could, please, pinpoint what in the bill al-
lows the lawsuit against the seller of the weapons used in the snip-
er suit to go forward, I would appreciate it.

Mr. CANNON. And if you could get that within 5 days, we would
appreciate that, so that we can include it in the record.

Mr. BECKMAN. I'd be pleased to do so.

Mr. CANNON. Thank you, Mr. Beckman.

The gentleman from Arizona, Mr. Franks, is recognized for 3
minutes.
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Mr. FRANKS. Mr. Chairman, I know this isn’t the appropriate
venue to kind of dissect this legislation, but it occurs to me that
in section 5, article III, 1, 2, the Malvo case is made very clear.
Neither of these individuals involved in the sniper case could have
legally purchased a gun in the first place, and so I think it’s a red
herring.

But the ultimate situation is that in the final analysis here, this
is going to a deeper question in our country, and that is simply the
right of people to own and bear arms and defend themselves and
the right of manufacturers to manufacture weapons that can ac-
complish that. Ultimately, even those that are opponents of this
bill would suggest that the police officers of this nation should have
the ability to defend other people.

So with that statement made, it lays out very clearly that it’s not
the weapons, it’s whose hands they are in. If we don’t refocus our
attentions as a nation into making sure that the people who misuse
the weapons are our focus rather than the weapons, then we mere-
ly disarm the innocent and merely prevent people from being able
to defend themselves, and I can suggest to you that criminals have
always preferred unarmed victims, and that is at the core bases of
this discussion.

Thank you, Mr. Chairman.

Mr. CANNON. Thank you.

The bell has not yet run. Mr. Delahunt, would you like to ask
questions?

Mr. DELAHUNT. If the chair doesn’t object.

Mr. CANNON. How could I object? I wish you were on our side,
but what the heck. We’ll do with the information we get, what-
ever——

Mr. DELAHUNT. I just want to pick up on something that the gen-
tleman just talked about, a basic right and the Second Amendment.
I want to assure you, I support the Second Amendment. But I also
support what I consider as a basic right of a citizen who, if he or
she feels that there has been an injury because of negligence or be-
cause of the actions of someone else, a basic right to the justice sys-
tem, to the civil justice system. That is probably the core, most fun-
damental right that we enjoy as Americans, access to a justice sys-
tem.

You know, the gentleman speaks of staggering sums. How much
has been spent?

Mr. BECKMAN. Are you

Mr. DELAHUNT. I'm speaking to the gentleman with the nice
white hair. [Laughter.]

Mr. BECKMAN. Are you talking about for North American Arms
specifically, or

Mr. DELAHUNT. No. In other words, I'll tell you, I'm having real
difficulty finding out what the problem is. You know, all I see is
in the findings, I don’t read anything about empirical data sup-
porting a premise that the industry is going to go under.

Mr. BECKMAN. Well, respectfully, Congressman, we have other
laws that preclude us from sharing all of our information among
the manufacturers and distributors. So I can only speak to the
company, or companies, that I have first-hand knowledge of.

Mr. DELAHUNT. Okay.
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Mr. BECKMAN. And I can tell you that my client has spent hun-
dreds and hundreds of thousands of dollars

Mr. DELAHUNT. Defending lawsuits.

Mr. BECKMAN. Well, I'm talking about the municipal litigation.
I'm not talking about——

Mr. DELAHUNT. All right. Now, you’ve won those suits, correct?

Mr. BECKMAN. Well, thus far, and where I have the problem with
it, why I think that this legislation——

Mr. DELAHUNT. Could I ask you—let me just interrupt, okay?
You represent a manufacturer.

Mr. BECKMAN. Yes, sir.

Mr. DELAHUNT. Would you have problems if manufacturers en-
joyed this particular—the benefit of this legislation, because, you
know, I dare say that the most obvious party in terms of responsi-
bility and negligence would be the seller, the immediate seller.
Now, if legislation were redrafted which would continue the com-
mon law as it applies to the distributor, the immediate seller,
would you have a problem with that?

Mr. BECKMAN. I have a problem with holding—trying to hold
somebody liable for damages that is very remote, because it is the
same thing. We all know about the problems with drunk driving
in this country, and if we start holding the auto manufacturers lia-
ble——

Mr. DELAHUNT. No, no, but you’re not answering my question.
I'm saying, let’s use your analogy. What about the bartender, okay,
that gives that customer who’s obviously inebriated that extra
drink, as opposed to the maker of the scotch that was consumed?
Do you see a distinction there?

Mr. BECKMAN. Well, I do, and we have the Dram Shop Acts
that

Mr. DELAHUNT. I'm not asking about the Dram Shop Acts. I'm
asking about the analogy between the producer of the whiskey and
the bartender who sells it in terms of responsibility. Do you see a
distinction there?

Mr. BECKMAN. I do. I do. I think that if you hold the manufac-
turer of the whiskey responsible, that’s not

Mr. DELAHUNT. But what about the bartender?

Mr. BECKMAN. If the bartender is serving somebody who’s clearly
inebriated, I think that’s wrong.

Mr. DELAHUNT. Okay, and should be held liable?

Mr. BECKMAN. Indeed. If somebody is then injured by that drunk
person, yes, I have no problem with

Mr. DELAHUNT. Well, I guess that’s what I'm suggesting in terms
of the difference between the manufacturer and the seller in that
gun store to that individual who comes in.

Mr. BECKMAN. Well, unless we have a vertically integrated in-
dustry where——

Mr. DELAHUNT. I'm not asking about vertical integration. I'm
asking about the individual who sells the gun at the gun store,
not—if you guys want to have a caucus, I'll be quiet here and you
two can work out the answer. Can I just please ask the question
without the gentleman whispering in your ear for just a moment,
okay? I’'m sure he’s more than capable of giving me an answer.
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Mr. CANNON. Do you want an answer to the question, or do you
want to embarrass the witness, Bill?

Mr. DELAHUNT. Maybe both, but at least an attempt

Mr. BECKMAN. Fortunately, I don’t embarrass very easily.

Mr. DELAHUNT. No. At least an attempt at giving me an answer.
There’s a distinction between the manufacturer and the gun store.

Mr. BECKMAN. I think there’s a great distinction between the
manufacturer and the gun store, because you have somebody who
is the proverbial—18 inches away——

Mr. DELAHUNT. I’'m not

Mr. CANNON. The gentleman’s time has expired and we have a
vote called

Mr. DELAHUNT. Okay.

Mr. CANNON. —so if you don’t mind, I'm going to give the gen-
tleman a chance to answer the question and you can clarify a little
bit if you want, but we probably do need to come to a close.

Mr. DELAHUNT. I'll do the clarification at a later time.

Mr. BECKMAN. To answer your question, the person who is 18
inches away in a retail store, they have an obligation to comply
with the law, and if they’re selling through straw purchasers or if
they’re selling to somebody who is an unqualified buyer, that is a
violation of the law and that is not something that is going to be
barred under this statute.

Mr. CANNON. The gentleman’s time having expired, Mr. Watt?

Mr. WaTT. Mr. Chairman, Mr. Conyers has asked me to put
some things in the record, so I ask unanimous consent to insert in
the record a copy of the GAO report entitled, “FBI Could Better
Manage Firearm-Related Background Checks Involving Terrorist
Watch List Records.”

Mr. CANNON. Without objection—oh, go ahead.

Mr. WATT. A copy of the bill that Mr. Conyers and Representa-
tive Chris Shays introduced in response to the GAO report; some
information taken from a website which describes the Five-Seven
as a 20-round pistol that fires a 5.7 millimeter bullet that will,
quote, “defeat most body armor in military service around the
world today;” a copy of the bill Representative Eliot Engel intro-
duced which limits the use of the Five-Seven firearm; and some ar-
ticles which highlight nearly a dozen or so assault weapons-related
shootings which all occurred in the past 9 months, many of the
shootings involving law enforcement officers.

Mr. CANNON. Without objection, so ordered.

[The material referred to is inserted in the Appendix.]

Mr. CANNON. I want to thank the panel for being here today. The
language which you said has helped us frame the language of the
debate that I think we’re going to have. Actually, I think it was
more interesting year than it was last cycle, so perhaps we can get
to a vote in the House and also in the Senate and make this thing
move forward.

I just want to, not having taken my 5 minutes, let me just make
one point. That is, the hundreds of thousands of dollars that your
company, Mr. Beckman, spent on defense of these lawsuits means
the jeopardy of jobs in my district, and I would prefer that we keep
liability the way it historically has been in America. That is per-
sonal, with personal responsibility, and I think this bill does that.
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Thank you very much, gentlemen. This hearing is adjourned.
[Whereupon, at 11:27 a.m., the Subcommittee was adjourned.]



APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE CHRIS CANNON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF UTAH, AND CHAIRMAN, SUBCOMMITTEE ON COM-
MERCIAL AND ADMINISTRATIVE LAW

Good morning ladies and gentlemen; this hearing of the Subcommittee on Com-
mercial and Administrative Law will now come to order. We consider today H.R.
800, the “Protection of Lawful Commerce in Arms Act,” which was introduced on
Febrlf?ry 15 by Representative Stearns. It currently has 157 co-sponsors, including
myself.

H.R. 800 provides that a “qualified civil liability action” cannot be brought in any
State or Federal court. “Qualified civil liability action” is defined as a civil action
or proceeding brought by any person against a manufacturer or seller of firearms
or ammunition for damages resulting from the criminal or unlawful misuse of such
products. However, such term does not include an action against a person who
transfers a firearm or ammunition knowing that it will be used to commit a crime
of violence or a drug trafficking crime, or a comparable or identical State felony law.
It also does not include an action brought against a seller for negligent entrustment
or negligence per se. The bill also includes several additional exceptions, including
an exception for actions in which a manufacturer or seller of a qualified product
knowingly and willfully violates a State or Federal statute applicable to sales or
marketing when such violation was a proximate cause of the harm for which relief
is sought. Other exceptions include actions for breach of contract or warranty in con-
nection with the purchase of a firearm or ammunition; and an exception for actions
for damages resulting directly from a defect in design or manufacture of a firearm
or ammunition, when used as intended. The bill also makes clear that only licensed
manufacturers and sellers are covered by the bill.

Tort law rests upon a foundation of personal responsibility in which a product
may not be defined as defective unless there is something “wrong” with the product,
rather than with the product’s user. However, in the last several years, lawsuits
have been filed against the firearms industry on theories of liability that would hold
it liable for the actions of others who use their products in a criminal or unlawful
manner. Such lawsuits threaten to separate tort law from its basis in personal re-
sponsibility, and to force firearms manufacturers into bankruptcy, leaving potential
plaintiffs asserting traditional claims of product manufacturing defects unable to re-
cover more than pennies on the dollar, if that, in federal bankruptcy court. While
some of these lawsuits have been dismissed, and some states have acted to limit
them in one way or another, the fact remains that these lawsuits continue to be
aggressively pursued. In January, the Supreme Court refused to overturn a decision
by the notorious Ninth Circuit Court of Appeals that allowed a frivolous lawsuit
brought against gun manufacturers for a crime committed by a third party to go
forward. One of the personal injury lawyers suing the firearms industry—John
Coale—told The Washington Post—quote—“The legal fees alone are enough to bank-
rupt the industry.” Professor David Kopel (Ko-PELL) has also stated that the cities
suing the firearms industry—quote—“don’t even have to win . . . All they have to
iio is keep suing . . . They’ll kill [the industry] with the cost of defending all the
awsuits.”

Lawsuits seeking to hold the firearms industry responsible for the criminal and
unlawful use of its products by others are attempts to accomplish through litigation
what has not been achieved by legislation and the democratic process. As explained
by one federal judge—quote—“the plaintiff’s attorneys simply want to eliminate
handguns.”

Under the currently unregulated tort system, personal injury lawyers are seeking
to obtain through the courts stringent limits on the sale and distribution of firearms

(53)
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beyond the court’s jurisdictional boundaries. Such a state lawsuit in a single county
could destroy a national industry and deny citizens everywhere the right to keep
and bear arms guaranteed by the Constitution. Insofar as these lawsuits have the
practical effect of burdening interstate commerce in firearms, Congress has the au-
thority to act under the Commerce Clause of the Constitution, as well as the Second
Amendment.

Such lawsuits also directly implicate core federalism principles articulated by the
Supreme Court, which has made clear that—quote—“one State’s power to impose
burdens on the interstate market . . . is not only subordinate to the federal power
over interstate commerce, but is also constrained by the need to respect the inter-
ests of other States . . .”

If the judicial system is allowed to eliminate the firearms industry based on legal
theories holding manufacturers liable for the misuse of their products, it is also like-
ly that similar liability will be applied to an infinitely long list of other industries
whose products are statistically associated with misuse. Where will it end? Knives
are mostly used for nonviolent purposes, such as cooking, but hundreds of thousands
of violent crimes every year are perpetrated with knives. We've already seen multi-
million dollar lawsuits against the makers of hamburgers and steaks for damages
caused when other people abuse those products and overeat. Surely the manufactur-
ers of steak knives will be sued next when such knives are used for criminal pur-
poses.

Congress must begin to stem the slide down this slippery slope. It can do that
by fulfilling its constitutional duty and exercising its authority under the Commerce
Clause to prevent a few state courts from bankrupting the national firearms indus-
try and denying all Americans their fundamental right to bear arms. We need to
preserve the benefit of American-made weapons for our soldiers overseas who are
so ably defending all of us from terrorism. Let’s not allow the American firearms
industry to be bankrupted so we’re left to rely on foreign countries to provide weap-
ons for our own soldiers.

I now yield to Mr. Watt, the Ranking Member of the Subcommittee, for an open-
ing statement.
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PREPARED STATEMENT OF THE HONORABLE CLIFF STEARNS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF FLORIDA

Statement of Congressman Cliff Stearns

Legislative Hearing on H.R. 800, the “Protection of Lawful
Commerce in Arms Act”

Subcommittee on Administrative and Commercial Law
March 15, 2005

Mr. Chairman, I am honored to have introduced the “Protection of
Lawful Commerce in Arms Act” the past three sessions of
Congress, and to work on this important legislation with my
colleague from Virginia, Rick Boucher, along with many more of
my colleagues and this Committee.

I would like to thank you, Chairman Cannon, for your prompt
action on H.R. 800, and also Chairman Sensenbrenner for giving
the “Protection of Lawful Commerce Act” the high priority that it
deserves.

My work on this issue over the last few years has taught me just
how much of a target the firearms industry is for junk lawsuits. In
fact, gun manufacturers have been targeted for dozens of lawsuits
by cities, municipalities and individuals. Unfortunately, the vast
majority of these lawsuits are often based on the legal fiction that
gun manufacturers should be held liable for the actions of others
who use their products in a criminal or unlawful manner.

I am of the belief, however, that any manufacturer of a lawful
product should not be held liable for damages caused by someone
who criminally or negligently misuses this perfectly legal product.
I also believe that a law-abiding manufacturer has the
constitutional right to engage in interstate commerce without the
fear of frivolous lawsuits,

Iam pleased to note that many of these cases have been dismissed
in various city, State, and Federal courts. However, there are still
several lawsuits pending which threaten to devastate the industry.
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In addition, in New York City, the City Council recently enacted
legislation allows victims of crime to sue the dealers and
gunmakers.

We also must consider that with just the mere threat of these suits,
taking the first couple of legal steps to defend these suits can be
enough on their own to force some of the smaller companies out of
business.

This abuse of the legal and democratic process demands strong and
immediate Congressional action, and H.R. 800 is exactly that. But
our bill does not just propose to end this reckless and unfounded
litigation. It is narrowly-tailored so that cases involving defective
firearms, breaches of contract, criminal behavior by a gunmaker or
seller, or the negligent entrustment of a firearm to an irresponsible
person are allowed to go forward.

Mr. Chairman, H.R. 800 is a responsible and measured response to
the growing problem of frivolous lawsuits against gun
manufacturers. I look forward to hearing the testimony of the
witnesses here today, and I thank the committee once again for
holding hearings on this bill.
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H.R. 1225, THE “TERRORIST APPREHENSION AND RECORD RETENTION (TARR) AcT
OF 2005”

109711 CONGRESS 2 2
L[] L]

To belter manage the national instant eriminal background check system
and terrorism maiches,

IN TIIE IIOUSE OF REPRESENTATIVES
March 10, 2005

My, ConveRs (for himsell and M. Stays) introduced the following bill; which
was referred Lo the Commillee on the Judiciary

A BILL

To better manage the national ingtant criminal background
check gystem and terrorism matches.

1 Be il enacled by the Senale and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be ¢ited as the “Terrorist Apprehension

5 and Record Retention Act of 20057 or the “TARR Act

6 of 20057,

7 SEC. 2. IDENTIFICATION OF TERRORISTS.

8 (a) IN GENERAT.—Section 922(t) of title 18, United

9 States Code, is amended by inserting after paragraph (6)

10 the following:



L L A S

(== R =)

13

(b) CONFORMING AMEXDMEN'

58

2

“(7) Tf the national eriminal background check

gystemn indicates that a person attempting to pur-
chase a fircarm or applying for a State permit to
possess, acquire, or carry a fircarm is identified as
a known or suspected member of a terrorist organi-
zation in records maintained by the Department of
Justice or the Department of Homeland Security,
including the Violent Gang and Terrorist Organiza-

tion File—

“(A) all information related to the prospec-
tive transaction shall auntomatically and imme-
diately be transmitted to the appropriate Ied-

eral and State counterterrorism officials, includ-

ing the I'ederal Burcau of Investigation;

“(B) the Federal Burean of Investigation

shall coordinate the response to such an event;
and

) all records generated in the course of
the check of the national eriminal backeround
check system, including the ATH Form 4473,
that are obtained by Federal and State officials

shall be retained for a minimum of 10 years.”.

(1) TITLE 18.—Section 922(t)(2)(C) of title 13,

United States Code, is amended by inserting after

«HR 1225 IH
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2
3

“transfer” the following: “, except as provided in

paragraph (7).

(2) OTHER LAW.—Scetion 617(a)(2) of the De-
partments of Commeree, Justice, and State, the Ju-
diciary, and Related Agencies Appropriations Act,
2004 (118 Stat. 95) is amended by inserting after
“or State Law™ the following: ©, except for informa-
tion required to be maintained by section 922(1)(7)

of title 18, United States Code”.

)

«HR 1225 IH



60

GAO REPORT ENTITLED “GUN CONTROL AND TERRORISM: FBI CouLD BETTER
MANAGE FIREARM-RELATED BACKGROUND CHECKS INVOLVING TERRORIST WATCH
LisT RECORDS

United States Government Accountability Office

GAO Report to Congressional Requesters

January 2005 GUN CONTROL AND
TERRORISM

FBI Could Better
Manage Firearm-
Related Background
Checks Involving
Terrorist Watch List
Records
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Highlights

Highlights of GAO-05-127, a report to
congressional requesters

Why GAO Did This Study

Membership in a terrorist
organization does not prohibit a
person from owning a gun under
current law. Thus, during presale
screening of prospective firearms
purchasers, the National Instant
Criminal Background Check
System historically did not utilize
terrorist watch list records.
However, for homeland security
and other purposes, the Federal
Bureau of Investigation (FBI) and
applicable state agencies began
receiving notices (effective
February 3, 2004) when such
screening involved watch lists
records. GAO determined (1) how
many checks have resulted in valid
matches with terrorist watch list
records, (2) procedures for
providing federal counterterrorism
officials relevant information from
valid-match background checks,
and (3) the extent to which the FBI
monitors or audits the states’
handling of such checks.

What GAO Recommends

Proper management of firearm-
related background checks
involving valid matches with
ecords is
important. GAO recommends that
the Attorney General (1) clarify
procedures to ensure that the
maximum amount of allowable
information from these background
checks is consistently shared with
counterterrorism officials and

(2) either strengthen the FBI's
oversight of state agencies or have
the FBI centrally manage all valid-
match background checks. The
Department of Justice agreed.

WWW.gao.gov/cgi-bin/getrpt? GAO-05-127.

To view the full product, including the scope
and methodology, click on the link above.

For more information, contact Laurie Ekstrand
at (202) 512-8777 or ekstrandl@gao.gov.
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GUN CONTROL AND TERRORISM

FBI Could Better Manage Firearm-Related
Background Checks Involving Terrorist
Watch List Records

What GAO Found

During the period GAO reviewed—February 3 through June 30, 2004—a total
of 44 firearm-related background checks handled by the FBI and applicable
state agencies resulted in valid matches with terrorist watch list records. Of
this total, 35 transactions were allowed to proceed because the background
checks found no prohibiting information, such as felony convictions, illegal
immigrant status, or other disqualifying factors.

Firearm-Related Background Checks with Valid Matches to Terrorist Watch List Records,
February 3 through June 30, 2004

Results of background checks

Allowed to Results pending or

Agency Valid matches proceed Denied records not available
FBI 21 19 2 0
State agencies 23 16 4 3
Total 44 35 6 3

Source: GAO analysis of FBI data and interviews with state agency offiials.

Federal and state procedures—developed and disseminated under the
Department of Justice’s direction—do not address the specific types of
information from valid-match background checks that can or should be
provided to federal counterterrorism officials or the sources from which
such information can be obtained. Justice officials told GAO that
information from the background check system is not to be used for general
law enforcement purposes but can be shared with law enforcement agents
or other government agencies in the legitimate pursuit of establishing a
match between the prospective gun buyer and a terrorist watch list record
and in the search for information that could prohibit the firearm transfer.
Most state agency personnel GAO contacted were not aware of any
restrictions or limitations on providing valid-match information to
counterterrorism officials. FBI counterterrorism officials told GAO that
routinely receiving all available personal identifying information and other
details from valid-match background checks could be useful in conducting
investigations.

As part of routine audits the FBI conducts every 3 years, the Bureau plans to
assess the states” handling of firearm-related background checks involving
terrorist watch list records. However, given that these background checks
involve known or suspected terrorists who could pose homeland security
risks, more frequent FBI oversight or centralized management would help
ensure that suspected terrorists who have disqualifying factors do not obtain
firearms in violation of the law. The Attorney General and the FBI ultimately
are responsible for managing the background check system, although they
have yet to assess the states’ compliance with applicable procedures for
handling terrorism-related checks. Also, more frequent FBI oversight or
centralized management would help address other types of issues GAO
identified—such as several states’ delays in implementing procedures and
one state’s mishandling of a terrorism-related background check.

United States

Office
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Abbreviations

ATF Bureau of Alcohol, Tobacco, Firearms and Explosives
FBI Federal Bureau of Investigation

Justice Department of Justice

NICS National Instant Criminal Background Check System
TSC Terrorist Screening Center

VGTOF Violent Gang and Terrorist Organization File

This is a work of the U.S. government and is not subject to copyright protection in the
United States. It may be reproduced and distributed in its entirety without further
permission from GAO. However, because this work may contain copyrighted images or
other material, permission from the copyright holder may be necessary if you wish to
reproduce this material separately.
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United States Government Accountability Office

Washington, DC 20548

January 19, 2005

The Honorable Joseph R. Biden, Jr.
Committee on the Judiciary
U.S. Senate

The Honorable Frank R. Lautenberg

Committee on Homeland Security and
Governmental Affairs

U.S. Senate

Terrorist and criminal watch lists—sometimes referred to as watchout,
lookout, target, or tip-off lists—are important tools for law enforcement
and homeland security purposes. This report responds to your request for
information on how the Federal Bureau of Investigation’s (FBI) National
Instant Criminal Background Check System (NICS) handles checks of
prospective firearms purchasers that hit on and are confirmed to match
terrorist watch list records.

As you know, under the Brady Handgun Violence Prevention Act and
implementing regulations, the FBI and designated state and local criminal
justice agencies use NICS to conduct background checks on individuals
seeking to purchase firearms or obtain permits to possess, acquire, or
carry firearms.' During the NICS check, descriptive data provided by an
individual—such as name and date of birth—are used to search databases
containing criminal history and other relevant records to determine
whether or not the person is disqualified by law from receiving or
possessing firearms. For instance, persons prohibited by federal law from
receiving firearms include convicted felons, fugitives, unlawful drug users,
and aliens illegally or unlawtully in the United States.

According to the Department of Justice (Justice), under federal and state
law, neither suspected nor actual membership in a terrorist organization is
a stand-alone factor that would prohibit a person from receiving or
possessing a firearm. Thus, FBI and state personnel processing NICS
transactions historically did not receive notice when NICS searches hit on
terrorist watch list records. In such cases, if there were no other records in

‘Drady [andgun Violenee Prevention Act, Public Law 103-150, 107 Stat. 1536 (1903).
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the databases checked by NICS showing the person to be prohibited, the
transaction received an immediate “proceed” response. However, in
November 2003, Justice directed the FBI to revise its procedures to better
ensure that suspected members of terrorist organizations who have
disqualifying factors do not receive firearms in violation of the law. Under
revised procedures effective February 3, 2004, all NICS transactions with
potential or valid matches to terrorist watch list records are automatically
delayed to give NICS personnel the chance to further research the
transaction for prohibiting information before a response (e.g., proceed or
denied) is given to the initiator of the background check. If no prohibiting
information is found, the transaction may proceed and a known or
suspected terrorist can legally purchase firearms.

This report addresses the following questions regarding NICS and terrorist
watch lists:

« What terrorist watch lists are searched during NIGS background
checks?

« How many NICS transactions have resulted in valid matches with
terrorist watch list records?

« For valid matches, what are federal and state procedures for sharing
NICS-related information with federal counterterrorism officials?

« To what extent does the FBI monitor the states’ handling of NICS
transactions with valid matches to terrorist watch list records? What
issues, if any, have state agencies encountered in handling such
transactions?

Also, appendix II of this report presents summary information on federal
and state requirements for retaining information related to NICS
transactions with valid matches to terrorist watch list records.

In performing our work, we interviewed officials from the Department of
Justice, the FBI, and the Terrorist Screening Center—a multiagency center
responsible for consolidating federal terrorist watch lists—and reviewed
documentation they provided us. We obtained data on NICS transactions
that resulted in valid matches with terrorist watch list records during the
period February 3, 2004 (when the revised NICS procedures took effect),
through June 30, 2004. We also contacted 11 states (California, Colorado,
Florida, Hawaii, Illinois, Massachusetts, North Carolina, Pennsylvania,
Tennessee, Texas, and Virginia) that FBI data indicated—and the states
subsequently confirmed—had processed NICS checks (during the period
February 3 through June 30, 2004) that resulted in one or more valid
matches with terrorist watch list records. The results of our interviews

Page 2 GAO-05-127 NICS and Terrorvist Watch Lists
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with state officials may not be representative of the views and opinions of
others nationwide. We were unable to fully assess the reliability or
accuracy of the data provided to us because of ongoing terrorism
investigations. However, we did discuss the sources of data with FBI and
state officials and determined that the data were sufficiently reliable for
the purposes of this review. Further, we reviewed applicable laws,
procedures, and other documents related to handling NICS transactions
that hit on terrorist watch list records or the retention of NICS
information.

We performed our work from April through December 2004 in accordance
with generally accepted government auditing standards. Appendix I
presents more details about our objectives, scope, and methodology.

Results in Brief

During presale screening of prospective firearms purchasers, NICS
searches terrorist watch list records generated by numerous federal
agencies, including components of the Departments of Justice, State, and
Homeland Security. Applicable records are consolidated by the Terrorist
Screening Center, which then makes them available for certain uses or
purposes, such as inclusion in an FBI database that is searched during
NICS checks of prospective firearms purchasers.

During the period February 3 through June 30, 2004, a total of 44 NICS
transactions (involving 36 different individuals) resulted in valid matches
with terrorist watch list records, according to FBI data and our interviews
with state agency officials. Of the 44 transactions with valid matches, 35
were allowed to proceed because the background checks found no
prohibiting information, such as felony convictions or illegal immigrant
status; 6 were denied based on prohibiting information; and 3 were either
pending a final resolution or the final resolution was not available. We
could not determine whether the individuals who had more than one valid
match had actually attempted to purchase firearms or acquire firearms
permits on separate occasions, or if the multiple transactions were run for
other purposes (e.g., rechecks), in part because information related to
applicable NICS records was not available due to legal requirements for
destroying information on transactions that are allowed to proceed.”

“In Deecmber 2004, FBL officials told us thal—during the period July | through October 31,
2001—the FERI handled an additional 11 NICS transactions with valid matehes to terrorist
watch list records, of which 12 were allowed to proceed and 2 were denied. It was beyond
the scope of our work 1o assess the reliability or aceuracy of the additional data,
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For valid matches, federal and state procedures—developed and
disseminated under the Department of Justice’s direction—do not address
the specific types of information from NICS transactions that can or
should be provided to federal counterterrorism officials or the sources
from which such information can be obtained. Justice's position is that the
types of information that can be routinely provided generally are limited to
the information contained within the NICS database, such as certain
biographical data collected from a gun dealer for purposes of running a
NICS check (e.g., name and date of birth). Justice noted, however, that
NICS personnel can request additional information from a gun dealer or
from a law enforcement agency processing a firearms permit application,
if that information is requested by a counterterrorism official in the
legitimate pursuit of establishing a match between the prospective gun
buyer and a terrorist watch list record. Justice told us that in cases in
which a match is established and law enforcement agents want additional
information about the firearm transaction—such as the residence address
of the prospective firearm purchaser or the make and model of the
firearm(s) to be transferred—law enforcement officers could coordinate
with the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) to
have ATF request such information from the gun dealer’s records without
a warrant. Most state agency personnel we contacted were not aware of
any restrictions or limitations on sharing information with
counterterrorism officials. Most state personnel told us that—at the
request of counterterrorism officials—the state would contact the gun
dealer or refer to the state permit application to obtain and provide all
available information related to a NICS transaction. FBI counterterrorism
officials told us that receiving all available personal identifying
information and other details from terrorism-related NICS transactions
could be usetul in conducting investigations.

Although the Attorney General and the FBI ultimately are responsible for
managing NICS, the FBI has not routinely monitored the states” handling
of NICS transactions with valid matches to terrorist watch list records. For
example, while the FBI has notified state agencies about the procedures
for handling NICS transactions with valid matches to terrorist watch list
records, it has not routinely assessed the extent to which the states have
implemented and followed procedures. According to the FBI, routine
monitoring of the states has not been performed because of the difficulty
in obtaining reliable state data. The FBI's plans call for auditing the states’
compliance with the procedures every 3 years. However, given that valid-
match background checks involve known or suspected terrorists who
could pose homeland security risks, more timely or more frequent
monitoring would help ensure that terrorists who have disqualifying
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factors do not obtain firearms in violation of the law. Also, under the FBI's
planned 3-year audit cycle, relevant information from valid-match checks
may have been destroyed pursuant to federal or state laws and therefore
not available for review. Our work revealed several issues state agencies
have encountered in handling terrorism-related NICS transactions,
including delays in implementing procedures and a mishandled
transaction.

This report provides recommendations for the Attorney General to (1)
clarify procedures to ensure that the maximum amount of allowable
information from terrorism-related NICS transactions is consistently
shared with counterterrorism officials and (2) either implement more
frequent monitoring by the FBI of applicable state agencies or have the
FBI centrally manage all terrorism-related background checks. The
Department of Justice agreed with our recommendations.

Background

The permanent provisions of the Brady Handgun Violence Prevention Act
took effect on November 30, 1998. Under the Brady Act, before a federally
licensed firearms dealer can transfer a firearm to an unlicensed individual,
the dealer must request a background check through NICS to determine
whether the prospective firearm transfer would violate federal or state
law.? The Brady Act’s implementing regulations also provide for
conducting NICS checks on individuals seeking to obtain permits to
possess, acquire, or carry firearms. According to the Department of
Justice, under current law, inclusion on a terrorist watch list is not a stand-
alone factor that would prohibit a person from receiving or possessing a
firearm. Thus, if no other federal or state prohibitors exist, a known or
suspected terrorist can legally purchase firearms.

Approximately 8.5 million background checks are run through NICS each
year, of which about one-half are processed by the FBI's NICS Section and
one-half by designated state and local criminal justice agencies. Under

U Wil they (1) have been
convicled of, or are under indictment for, « felony; (2) are a fugitive from jus 3
unlawful drug uscrs ot are addicted to a controlled substance; (4) have been involuntarily
commilled (o mental institution or judged (0 be mentally defeelive; (5) are aliens illegally
or unlawfully in the United States, or ccrtain other alicns admitted under a nonimmigrant
visa; (6) have been dishonorably discharged from the military; (7) have renounced their
U.8. citizenship; (8) arc under a qualifying domestic violence restraining ot (1) have
been convicted of a misdemeanor crime of dorestic violence, See 18 U.S, 2(g) and §
922An).
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federal and state requirements, prospective firearms purchasers must
provide information that is needed to initiate a NICS background check.
For example, in order to receive a firearm from a licensed dealer, federal
regulations require an individual to complete a Firearms Transaction
Record (ATF Form 4473). Among other things, this form requires
prospective purchasers to provide the following descriptive data: name,
residence address, place of birth, height and weight, sex, date of birth,
race, state of residence, country of citizenship, and alien registration
number (for non-U.S. citizens). A Social Security number is optional.
Firearms dealers use the Form 4473 to record information about the
firearms transaction, including the type of firearm(s) to be transterred
(e.g., handgun or long gun}); the response provided by the FBI's NICS
Section or state agency (e.g., proceed or denied); and information
specifically identifying each firearm to be transferred (e.g., manufacturer,
maodel, and serial number), which shows whether the transaction involves
the purchase of multiple firearms. Individuals applying for state permits to
possess, acquire, or carry firearms also are required to provide personal
descriptive data on a state permit application. State laws vary in regard to
the types of information required from permit applicants.

The purpose of the NICS background check is to search for the existence
of a prohibitor that would disqualify a potential buyer from purchasing a
firearm pursuant to federal or state law. During the NICS check,
descriptive data provided by an individual—such as name and date of
birth—are used to search databases containing criminal history and other
records supplied by federal, state, and local agencies.' One of the
databases searched by NICS is the FBI's National Crime Information
Center database, which contains criminal justice information (e.g., names
of persons who have outstanding warrants) and also includes records on
persons identified as known or suspected members of terrorist
organizations. The terroristrelated records are maintained in the National
Crime Information Center’s Violent Gang and Terrorist Organization File
(VGTOF), which was designed to provide law enforcement personnel with

we provided a delailed overview of NICS
tation of the donal nstoied €
& 13-4 (Washington, D.C.: Feb, 00); GAQ, Gun Contyol: Options.
Tmproving the National Instant Criminal Background Check System, GAO/GGU-03
i : Apr. 12, 2000); and GAO, Gun Control: Opportunities to Close
ational Instant Criminal Background Check System, GAU-L:
July 12, 2002).

tions. See GAQ, Gasn
ound Checls Syste

(Washinglon, D.¢
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the means to exchange information on members of violent gangs and
terrorist organizations.

Although NICS checks have included searches of terrorist records in
VGTOF, NICS personnel at the FBI and state agencies historically did not
receive notice when there were hits on these records. The FBI blocked the
VGTOF responses (i.e., the responses were not provided to NICS
personnel) under the reasoning that VGTOF records contain no
information that would legally prohibit the transfer of a firearm under
federal or state law. However, in November 2002, the FBI began an audit
of NICS transactions where information indicated the individual was an
alien, including transactions involving VGTOF records. In one instance
involving a VGTOF record, the audit revealed that an FBI field agent had
knowledge of prohibiting information not yet entered into the automated
databases checked by NICS. As a result, in November 2003, the
Department of Justice—citing Brady Act authorities—directed the FBI to
revise NICS procedures to better ensure that subjects of VGTOF records
who have disqualifying factors do not receive firearms in viclation of
applicable federal or state law. Specifically, the Brady Act authority cited
allows the FBI up to 3 business days to check for information
demonstrating that a prospective buyer is prohibited by law from
possessing or receiving a firearm.*

Under revised procedures effective February 3, 2004, FBI and state
personnel who handle NICS transactions began receiving notice of
transactions that hit on VGTOF records. Also, under the revised
procedures, all NICS transactions with potential or valid matches to
VGTOF records are automatically delayed to give NICS personnel the
chance to further research the transaction before a response (e.g., proceed
or denied) is given to the initiator of the background check. For all
potential or valid matches with terrorist records in VGTOF, NICS
personnel are to begin their research by contacting the Terrorist Screening
Center (TSC) to verify that the subject of the NICS transaction matches
the subject of the VGTOF record, based on the name and other
descriptors.” For confirmed matches, NICS personnel are to determine
whether federal counterterrorism officials (e.g., FBI field agents) are

FIRTS.C. § R22(0(D(D)().

“Pursuant to [lomeland Sceurity Presidential Directive 6, T vas cstablished on
16, 2003, to i the 'S aAppro: to terrorism screening and
provide for the appropriate and lawlul use of Lerrorist information in screening processes.
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aware of any information that would prohibit the individual by law from
receiving or possessing a firearm. For example, FBI field agents could
have information not yet posted to databases checked by NICS showing
the person is an alien illegally or unlawfully in the United States. If
counterterrorism officials do not provide any prohibiting information, and
there are no other records in the databases checked by NICS showing the
individual to be prohibited, NICS personnel are to advise the initiator of
the background check that the transaction may proceed. If the NICS
background check is not completed within 3 business days, the gun dealer
may transfer the firearm (unless state law provides otherwise).

Designated state and local criminal justice agencies are responsible for
conducting background checks in accordance with NICS policies and
procedures. However, the Attorney General and the FBI ultimately are
responsible for managing the overall NICS program. Thus, the FBI's
Criminal Justice Information Services Division conducts audits of the
states’ compliance with federally established NICS regulations and
guidelines. Also, the FBIis a lead U.S. law enforcement agency responsible
for investigating terrorism-related matters.

NICS Searches
Terrorist Watch List
Records Generated by
Numerous Federal
Agencies

During presale screening of prospective firearms purchasers, NICS
searches terrorist watch list records generated by numerous federal
agencies, including components of the Departments of Justice, State, and
Homeland Security. Applicable records are consolidated by TSC, which
then makes them available for certain uses or purposes, such as inclusion
in VGTOF—a database routinely searched during NICS background
checks.

Numerous Federal
Agencies Maintain
Terrorist Watch Lists

Terrorist watch lists are maintained by numerous federal agencies. These
lists contain varying types of data, from biographical data—such as a
person’s name and date of birth—to biometric data—such as fingerprints.
Qur April 2003 report identified 12 terrorist or criminal watch lists that
were maintained by nine federal agencies.” Table 1 shows the 12 watch
lists and the current agencies that maintain them.

Bee GAOQ, Information Technology: Terrorist Watch Lists Should Be Consolidated to
Promaote Belter Integration and Sharing, GACE (Washington, D.C.: Apr. 15, 2003).
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Table 1: Watch Lists Maintained by Federal Agencies

Department Agency Watch list
State Bureau of Consular Affairs Consular Lockout and Support
System
Bureau of Intelligence and TIPOFF*
Research

Homeland Security U.S. Customs and Border Interagency Border Inspection
Protection System

Transportation Security
Administration

No-Fly List

Selectee List

U.S. Immigration and Customs National Automated Immigration

Enforcement Lookout System
Automated Biometric (fingerprint)
Identification System
Justice U.8. Marshals Service Warrant Information Network

FBI Violent Gang and Terrarist
Organization File

Integrated Automated Fingerprint
Identification System’

U.S. National Central Bureau  Interpol Terrorism Watch List
of Interpol

Defense Air Force {Office of Special
Investigations)

Top 10 Fugitive List

Source: GAQ.

“In November 2003, the Terrorist Threat Integration Center assumed responsibility for the functions of
the Department of State’s TIPOFF counterterrorism program. The Terrorist Threat Integration Center
was created in January 2003 to merge and analyze terrorist-related ion collected i
and abroad in order to form the most comprehensive possible threat picture

The Integrated Automated Fingerprint Identification System is the FBI sysiem for searching the
fingerprint-supported criminal history records maintained by the FBI. The fingerprints and
correspending criminal history infermation are submitted by federal, state, and local law enforcement
agencies.

At the time we issued our April 2003 report, federal agencies did not have
a consistent and uniform approach to sharing terrorist watch list
information.

TSC Was Established to
Consolidate Terrorist
Watch Lists

TSC was established in September 2003 to consolidate the government's
approach to terrorism screening and provide for the appropriate and
lawful use of terrorism information. In addition to consclidating terrorist
watch list records, TSC serves as a single point of contact for law
enforcement authorities requesting assistance in the identification of
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subjects with possible ties to terrorism. TSC has access to supporting
information behind terrorist records and can help resolve issues regarding
identification. TSC also coordinates with the FBI's Counterterrorism
Division to help ensure appropriate follow-up actions are taken.

TSC receives the vast majority of its information about known or
suspected terrorists from the Terrorist Threat Integration Center, which
assembles and analyzes information from a wide range of sources. In
addition, the FBI provides TSC with information about purely domestic
terrorism (i.e., activities having no connection to international terrorism).
According to TSC officials, from December 1, 2003—the day TSC achieved
an initial operating capability—to March 12, 2004, TSC consolidated
information from 10 of the 12 watch lists shown in table 1 into a terrorist-
screening database. The officials noted that the database has routinely
been updated to add new information. Further, TSC officials told us that
information from the remaining 2 watch lists—the U.S. Immigration and
Customs Enforcement’s Automated Biometric Identification System and
the FBI's Integrated Automated Fingerprint Identification System—will be
added to the consolidated database at a future date not yet determined.

A provision in the Intelligence Authorization Act for Fiscal Year 2004
required the President to submit a report to Congress by September 16,
2004, on the operations of TSC.* Among other things, this report was to
include

« adetermination of whether the data from all the watch lists
enumerated in our April 2003 report have been incorporated into the
consolidated terrorist-screening database;

+ adetermination of whether there remain any relevant databases not yet
part of the consolidated database; and

« aschedule setting out the dates by which identified databases—not yet
part of the consolidated database—would be integrated.

As of November 2004, the report on TSC operations had not been
submitted to Congress.

TSC, through the participation of the Departments of Homeland Security,
Justice, and State and intelligence community representatives, determines

“Public Law 108-177, 117 Stat. 2509, 2623, 2621 (2003).
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what information in the terrorist-screening database will be made
available for which types of screening purposes.

Eligible TSC Records Are
Added to VGTOF and
Searched by NICS

In November 2003, the Department of Justice directed the FBI's NICS
Section to develop appropriate procedures for NICS searches of TSC
records when the center and its consolidated watch list database were
established and operational. In accordance with this directive, the FBI and
TSC have implemented procedures that allow all eligible records in the
center’s consolidated terrorist-screening database to be added to VGTOF
and searched during NICS background checks. According to FBI and TSC
officials, since December 2003, eligible records from the terrorist-
screening database have been added to VGTOF and searched during NICS
background checks.

NICS Transactions
Resulted in 44 Valid
Matches with
Terrorist Records in
VGTOF

For the period February 3 through June 30, 2004, FBI data and our
interviews with state agency officials indicated that 44 NICS transactions
resulted in valid matches with terrorist records in VGTOF. Of this total, 35
transactions were allowed to proceed because the background checks
found no prohibiting information, such as felony convictions or illegal
immigrant status, as shown in table 2.
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Table 2: NICS Transactions with Valid Matches to Terrorist Records in VGTOF,
February 3 through June 30, 2004

Results of valid matches

Agency Transactions

handling Valid allowed to T T Unk
transactions matches proceed denied unresolved® status”
FBI 21 19 2 0 0
State agencies 28 16 4 1 2
Total 44 35 6 1 2

Saurce: GAO analysis of data provided by the FBI's NICS Section and interviews with state agency officials.

Transaction refers to open pending a final proceed or denied
determination.

Unknown status consists of closed transactions for which the final proceed or denied determination
was not available.

The 23 valid matches handled by state agencies occurred in 11 states that procass NICS
transactions (Calif., Colo., Fla., Hawaii, lll., Mass., N.C., Pa., Tenn., Tex., and Va.).

Of the 44 total valid matches, 30 were related to prospetive gun purchases and 14 involved
applications for pemits to possess, carry, or acquire fireams

According to FBI data and our interviews with state agency officials, the
44 total valid matches shown in table 2 involved 36 different individuals
(31 individuals had one match and 5 individuals had more than one
match). We could not determine whether the 5 individuals with more than
one match had actually attempted to purchase firearms or acquire firearms
permits on separate occasions, in part because information related to
applicable NICS records was not available due to legal requirements for
destroying information on transactions that are allowed to proceed.” Our
work indicated that the multiple transactions could have, for example,
been run for administrative purposes (e.g., rechecks).

The FBI's revised procedures for handling NICS transactions with valid
matches to terrorist watch list records—i to delay the transactions to
give NICS personnel the chance to further research for prohibitors—have
successfully resulted in the denial of firearms transactions involving
known or suspected terrorists who have disqualifying factors. Specifically,
two of the six denied transactions shown in table 2 were based on
prohibiting information provided by FBI field agents that had not yet been

“Additional information on federal and state requirements for retaining records related to
NICS i £ 1.
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entered in automated databases checked by NICS. According to agency
officials in the two states that handled the transactions, FBI field agents
provided information showing that one of the individuals was judged to be
mentally defective and the other individual was an alien illegally or
unlawfully in the United States. Based on this information, both firearm
transters were denied.

The vast majority of NICS transactions that generated initial hits on
terrorist records in VGTOF did not result in valid matches. Specifically,
during the period in which the 44 valid matches were identified—February
3 through June 30, 2004—officials from the FBI's NICS Section estimated
that approximately 650 NICS transactions generated initial hits on terrorist
records in VGTOF." The high rate of potential matches returned—i.e.,
VGTOF records returned as potential matches based upon the data
provided by the prospective purchaser—is due to the expanded search
parameters used to compare the subject of a background check with a
VGTOF record. An FBI NICS Section official told us that by comparing
data trom the NICS transaction (e.g., name, date of birth, and Social
Security number) with data from the VGTOF record, it generally is easy to
determine if there is a potential or valid match. The official told us that
NICS personnel drop the false hits from further consideration and follow
up only on transactions considered to be potential or valid matches. A
false hit, for example, could occur when the subject of a NICS transaction
and the subject of a VGTOF record have the same or a similar name but a
different date of birth and Social Security number.

As table 2 shows, the 44 NICS transactions with valid matches to terrorist
records in VGTOF were processed by the FBI's NICS Section and 11 states
during the period February 3 through June 30, 2004, In December 2004,
FBI officials told us that during the 4 months following June 2004—that is,
during July through October 2004—the FBI's NICS Section handled an
additional 14 transactions with valid matches to terrorist records in
VGTOF. Of the 14 transactions with valid matches, FBI officials told us
that 12 were allowed to proceed because the background checks found no
prohibiting information, and 2 were denied based on prohibiting

“The FBI did not have data on the specific mumber of NICS transactions that hit on
terrorist records in VGTOF. However, for the period February 3 through June 30, 2004, FBI
data showed that a total of 1,660 NICS transactions hit on cither terrorist or violent gang
records in VGTOF. FBI officials estimated that approximately 40 percent {about 650} of the
1,660 hils were on lerrorisl records,
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information. It was beyond the scope of cur work to assess the reliability
or accuracy of the additional data.

NICS Procedures
Contain General
Guidelines for Sharing
Information with
Counterterrorism
Officials

Federal and state procedures—developed and disseminated under the
Department of Justice’s direction—contain general guidelines that allow
FBI and state personnel to share information from NICS transactions with
federal counterterrorism officials, in the pursuit of potentially prohibiting
information about a prospective gun buyer. However, the procedures do
not address the specific types of information that can or should be
provided or the sources from which such information can be obtained.
Justice’s position is that the types of information that can be routinely
provided generally are limited to the information contained within the
NICS database. Justice noted, however, that NICS personnel can request
additional information from a gun dealer or from a law enforcement
agency processing a firearms permit application, if that information is
requested by a counterterrorism official in the legitimate pursuit of
establishing a match between the prospective gun buyer and a VGTOF
record. Most state personnel told us that—at the request of
counterterrorism officials—the state would contact the gun dealer or refer
to the state permit application to obtain and provide all available
information related to a NICS transaction. FBI counterterrorism officials
told us that receiving all available personal identifying information and
other details from terrorism-related NICS transactions could be useful in
conducting investigations.

FBI NICS Section
Procedures and Guidance
for Sharing NICS-Related
Information

As mentioned previously, for all potential or valid matches with terrorist
records in VGTOF, NICS personnel are to begin their research by
contacting TSC to verify the match. According to the procedures used by
the FBI's NICS Section, during the screening process, TSC will ask NICS
staff to provide “all information available in the transaction,” including the
location of the firearms dealer, in the pursuit of identifying a valid match.
If a coordinated effort by TSC and FBI NICS Section staff determines that
the subject of the NICS transaction appears to match a terrorist record in
VGTOF—based on the name and other descriptors—TSC is to refer the
NICS Section staff to the FBI's Counterterrorism Division for follow-up.
Further, the procedures note that there will be instances when NICS
Section staff are contacted directly by a case agent, who will ask the NICS
Section staff to share “additional information from the transaction or
provide necessary information to complete the transaction.”
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Justice’s Position on Sharing
NICS-Related Information

The Department of Justice's position is that information from the NICS
database is not to be used for general law enforcement purposes.' Justice
noted, however, that information about a NICS transaction ¢an be shared
with law enforcement agents or other government agencies in the
legitimate pursuit of establishing a match between the prospective gun
buyer and a VGTOF record and in the search for information that could
prohibit the firearm transfer. Justice explained that the purpose of NICS is
to determine the lawfulness of proposed gun transactions, not to provide
law enforcement agents with intelligence about lawful gun purchases by
persons of investigative interest. Thus, Justice told us that as set forth in
NICS procedures, all information about a transaction hitting on a VGTOF
record can be shared with field personnel in the pursuit of establishing
whether the person seeking to buy the gun is the same person with the
terrorist record in VGTOF. Justice added that this is done during the
search for prohibiting information about the person whose name hit on the
VGTOF record. Further, Justice noted that information about NICS
transactions also can be and routinely is shared by NICS with law
enforcement agencies when the information indicates a violation, or
suspected violation, of law or regulation.”

According to Justice, the types of information that can be routinely shared
under NICS procedures generally are limited to the information collected
by or contained within the NICS database. Specifically, Justice noted
that—in verifying a match and determining whether prohibiting
information exists—the following information can be routinely shared
with TSC and counterterrorism officials:

« certain biographical data from the ATF Form 4473 collected from a gun
dealer for purposes of running a NICS check (e.g., name, date of birth,

6, S and state of residence);

« the specific date and time of the transaction;

« the name, street address, and phone number of the gun dealer; and

« the type of firearm (e.g., handgun or long gun), if relevant to helping
confirm identity.

""As a basis for its position related 1o proceeded gun transactions, Justice noted thal, the
Brady Act restriels (he usc of identilying informalion in NICS by prohibiling (he usc of such
infortation to establish a national registry of fireartn owners and requiring destruction of
(he informalion o protect the privacy of Lawlul gun purchasers. In addition, Justice noted
that recent appropriations act provisions require such identifying information in NICS be
destroged within 24 houts of advising a gim dealer that a transaction may proceed.

“8ee NICS Privacy Act Notiee, Routine Use C, 63 Fed. Reg. 65,223, 65,224 (1998).
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Justice told us that additional information contained in the ATF Form
4473, such as residence address or the number and make and model of
guns being sold, is not required or necessary to run a NICS check. Justice
noted, however, that there are times when NICS personnel will contact a
gun dealer and request a residence address on a person who is determined
to be prohibited from purchasing firearms—such as when there is a hit on
a prohibiting arrest warrant record—so that the information can be
supplied to a law enforcement agency to enforce the warrant. Similarly,
Justice told us that NICS procedures do not prohibit NICS personnel from
requesting a residence address from a gun dealer—or from a law
enforcement agency issuing a firearms permit in the case of a permit
check—if that information is requested by a counterterrorism official in
the pursuit of establishing a match between the gun buyer and the VGTOF
record. Justice noted that gun dealers are not legally obligated under
either NICS or ATF regulations to provide this information to NICS
personnel but frequently do cooperate and provide the residence
information when specifically requested by NICS personnel.

Further, Justice told us that in cases in which a match is established and
the field does not have the residence address or wants the address or
other additional information on the Form 4473 regarding a “proceeded”
transaction, FBI personnel can then coordinate with ATF to request the
information from the gun dealer’s records without a warrant. Specifically,
Justice cited provisions in the Gun Control Act of 1968, as amended, that
give the Attorney General the autherity to inspect or examine the records
of a gun dealer without a warrant “in the course of a reasonable inquiry
during the course of a criminal investigation of a person or persons other
than the [federal firearms] licensee.”™ Justice explained that unless the
person is prohibited or there is an indication of a violation or potential
violation of law, FBI NICS personnel do not perform this investigative
function for the field. FBI field personnel can, however, get the
investigative information from gun dealers through coordination with ATF.

We recognize that current procedures allow NICS personnel to share “all
information available in the transaction” with TSC or counterterrorism
officials, in the pursuit of identifying a true match and the discovery of

8 23(2)(IHB)(1). In gencral, the Attorncy General has delegated to the
Bureau of Alcohol, Tobacco, Firearms and Explosives—subject to his and the Deputy
Attorney General's direction—the authority to investigate, administer, and enforce the laws
relating to firearms, including exercising the function and powets of the Attorney General
under various lederal lirearms laws (see 28 C.F.R. § 0.130).
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Types of Information Shared by
the FBI's NICS Section

information that is prohibiting. However, given Justice’s interpretation, we
believe that clarifying the procedures would help ensure that the
maximum amount of allowable information from terrorism-related NICS
transactions is consistently shared with counterterrorism officials. For
example, under current procedures, it is not clear if the types of
information that can or should be routinely shared are limited to the
information contained within the NICS database or if additional
information can be requested from the gun dealer or from the law
enforcement agency processing a permit application.

The FBI's NICS Section did not maintain data on the types of information
it shared with TSC or counterterrorism officials to (1) verify matches
between NICS transactions and VGTOF records or (2) pursue the
existence of firearm possession prohibitors. According to the NICS
Section, such data are not maintained because NICS procedures provide
for the sharing of all information available from the transaction, including
the location of the gun dealer, in the pursuit of identifying a true match.
The NICS Section told us that data required to initiate a NICS check—such
as name, date of birth, sex, race, state of residence, citizenship, and
purpose code (e.g., firearm check or permit check)—are captured in the
NICS database and shared on every NICS transaction. A NICS Section
official told us that the specific or approximate date and time of each
transaction also is consistently shared with TSC.

TSC did maintain data on the types of information shared by the NICS
Section. Specifically, in verifying matches, TSC data showed that NICS
Section staff shared basic identifying information about the prospective
purchasers (e.g., name, date of birth, and Social Security number).
However, TSC data showed that NICS Section staff did not consistently
share the specitic location or phone number of the gun dealer. According
to the procedures used by the FBI's NICS Section, in the pursuit of
identifying a valid match, TSC will ask NICS staff to provide the location
of the gun dealer. The NICS Section told us that this includes the specific
location and phone number of the gun dealer.

According to TSC officials, once the FBI's NICS Section has shared
information on an identity match and TSC verifies the match, the
information provided by the NICS Section is forwarded to the FBI's
Counterterrorism Division. The Countertetrorism Division is to then
contact the NICS Section to follow up on the match. It the NICS Section
does not receive a response from the Counterterrorism Division, the NICS
Section is to aggressively pursue contacting the division to resolve the
transaction. Counterterrorism Division officials told us the information
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provided by the NICS Section is routinely shared with field agents familiar
with the terrorist records in VGTOF.

NICS Section officials also told us that for each transaction with a valid
match to a VGTOF record, NICS Section staff talked directly to a field
agent to pursue prohibiting information."” The NICS Section did not
maintain data on what, if any, additional information from the NICS
transactions was shared during these discussions. However, NICS Section
officials told us that in no cases did NICS staff contact the gun dealer to
obtain—and provide to counterterrorism officials—additional information
about the firearm transaction (e.g., information such as the prospective
purchaser’s residence address) that was not submitted as part of the initial
NICS check or already contained within NICS. The NICS Section was
aware of one instance in which NICS staff was asked by a
counterterrorism official to obtain address information to assist in
determining whether a VGTOF hit was a valid match. In that case—
involving a firearm permit check—the NICS staff was able to get residence
address information from the law enforcement agency processing the
permit application and provide it to the counterterrorism official.

State Agency Procedures
and Guidance for Sharing
NICS-Related Information

According to the FBI-disseminated procedures used by state agencies, in
the process of contacting TSC, state staff are to share “all information
available in the transaction,” including the location of the firearms dealer,
in the pursuit of identifying a true match and determining the existence of
prohibiting information. If TSC and state staff make an identity match,
TSC is to refer the state staff to the FBI's Counterterrorism Division for
follow-up. Unlike the procedures used by the FBI's NICS Section, the state
agency procedures do not address whether there will be instances when
state staff are to be contacted directly by a case agent, or what additional
information from the NICS transaction could be shared during such
contacts.

Most state agency officials we contacted told us they interpreted the
procedures as allowing them to share all available information related to a
NICS transaction requested by counterterrorism officials, including any
information contained on the forms used to purchase firearms or apply for

YWe did not interview FBI ficld agents because the NICS transactions and related YGTOR
records involved ongoing terrorism investigations. Instead, we interviewed officials from
the FBI's Counterterrorism Division who were responsible for coordinating with field
agenls o delermine whether or not. they were aware of prohibiling information.
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firearms permits. Also, most state agency officials told us they were not
aware of any restrictions or specific FBI guidance on the types of
information that could or could not be shared with counterterrorism
officials. According to the FBI's NICS Section, the procedures used by
state agencies note that in the process of contacting TSC, state staff will
share all information available in the transaction in the pursuit of
identitying a true match and the discovery of information that is
prohibiting. As mentioned previously, we believe that clarifying the
procedures would help ensure that the maximum amount of allowable
information from terrorism-related NICS transactions is consistently
shared with counterterrorism officials.

The state agencies we contacted did not maintain data on the types of
information they shared with TSC or counterterrorism officials to verify
matches between NICS transactions and VGTOF records or pursue
prohibiting information. However, in verifying matches, TSC data showed
that state agency staff shared basic identifying information about the
prospective purchasers (e.g., name, date of birth, and Social Security
number). TSC data also showed that state agency staff did not consistently
share the specitic location or phone number of the gun dealer. TSC
officials told us they basically can identify the date and time of a firearm
transaction because TSC records the date and time NICS staff call TSC,
which occurs very shortly after the gun dealer initiates the NICS check.
TSC and FBI Counterterrorism Division officials told us they handle state
agency referrals the same way as they handle referrals from the FBI's
NICS Section.

Most of the state agency officials we contacted told us that if requested by
counterterrorism officials (e.g., FBI field agents), state agency statf would
either call the gun dealer or refer to the state permit application to obtain
and provide all available information related to a NICS transaction. This
information could include the prospective purchaser’s residence address
and the type and number of firearms involved in the transaction. Officials
in three states told us that state staff had shared the prospective
purchaser’s residence address with FBI field agents. In one of the three
cases, the field agent was interested in the residence address because the
individual was in the country illegally and was wanted for deportation.

In its written comments on a draft of this report, Justice noted that in the
case of the individual who was in the country illegally, because the
individual was a prohibited person, there was no restriction on obtaining
and providing the additional information about the denied transaction to a
law enforcement agency after the identity was already established. Justice
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also noted that regarding the sharing of information from state firearm
permit applications, there is no Brady Act limitation on the state supplying
transaction information to field agents for investigative purposes after
identity is established, as the use and dissemination of state firearm permit
information is governed by state law.

NICS-Related Information
Could Be Useful to
Counterterrorism Officials

According to officials from the FBI's Counterterrorism Division, personal
identitying information and other details about NICS transactions with
valid matches to terrorist records in VGTOF could be useful to FBI field
agents in conducting terrorism investigations. Specifically, the officials
noted the potential usefulness of locator information, such as the
prospective purchaser’s residence address, the date and time of the
transaction, and the specific location of the gun dealer at which the
transaction took place. The officials also told us that information on the
type of firearm(s) involved in the transaction and whether the transaction
involved the purchase of multiple firearms could also be useful to field
agents. According to one official, in general, agents would want as much
information as possible that could assist investigations. The FBI's NICS
Section noted, however, that NICS procedures provide for sharing
information only when it is relevant to determining a true match hetween
a NICS transaction and a terrorist record in VGTOF.

The FBI Has Not
Routinely Monitored
the States’ Handling
of Terrorism-Related
NICS Transactions;
States Have
Encountered Issues

Although the Attorney General and the FBI ultimately are responsible for
managing NICS, the FBI has not routinely monitored the states” handling
of terrorism-related background checks. For example, the FBI does not
know the number and results of terrorism-related NICS transactions
handled by state agencies since June 30, 2004. Also, the FBI has not
routinely assessed the extent to which applicable state agencies have
implemented and followed procedures for handling NICS transactions
involving terrorist records in VGTOF. The FBI's plans call for conducting
audits of the states’ compliance with the procedures every 3 years. Qur
work revealed several issues state agencies have encountered in handling
NICS transactions involving terrorist records in VGTOF, including delays
in implementing procedures and a mishandled transaction.
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FBI Has Not Routinely
Monitored the States’
Handling of NICS
Transactions Involving
VGTOF Records

The FBI has not routinely monitored the states’ handling of NICS
transactions involving terrorist records in VGTOF. For example, in
response to our request for information—covering February 3 through
June 30, 2004—the FBI's NICS Section reviewed all state NICS
transactions that hit on VGTOF records during this period to identify
potential matches. We used this information to follow up with state
agencies and create table 2 in this report. However, since June 30, 2004,
the FBI's NICS Section has not tracked or otherwise attempted to collect
information on the number of NICS transactions handled by state agencies
that have resulted in valid matches with terrorist records in VGTOF or
whether such transactions were approved or denied. NICS Section
officials told us that while the NICS Section does not have aggregate data,
FBI officials at TSC and the FBI's Counterterrorism Division are aware of
valid-match transactions that state agencies handle. Given the signiticance
of valid matches, we believe it would be useful for the FBI's NICS Section
to have aggregate data on the number and results of terrorism-related
NICS transactions handled by state agencies, particularly if the data
indicate that known or suspected terrorists may be receiving firearms. In
response to our inquiries, in October 2004, Justice and FBI NICS Section
officials told us they plan to study the need for information on state NICS
transactions with valid matches to terrorist records in VGTOF and the
means by which such information could be obtained.

Also, while the FBI has taken steps to notify state agencies about the
revised procedures for handling NICS transactions involving VGTOF
records—including periodic teleconferences and presentations at a May
2004 NICS User Conference"—the FBI has not routinely assessed the
extent to which states have implemented and followed the procedures.
According to the FBI, the NICS Section performed an assessment of all
NICS transactions involving VGTOF records from February 3, 2004 (the
day the block on VGTOF records was removed) to March 22, 2004, in order
to assess the extent to which the states implemented and followed
procedures. For example, a NICS Section official told us that NICS
personnel called state agencies to make sure they contacted TSC to verify
matches and also contacted counterterrorism officials to pursue
prohibiting information. However, according to the NICS Section, the
assessment concluded on March 23, 2004, because NICS Section personnel

*Each year, the FBI's NICS Scetion sponsors a national conference for designated state
and local agencies that ¢ol 't background checks, during which various issues related to
the NICGS program are addressed.
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could not fully assess the reliability or accuracy of the information
provided by the states. Officials from two states told us that additional FBI
oversight could help ensure that applicable procedures are followed. One
of the state officials told us that such FBI oversight could be particularly
important since NICS transactions with valid matches to VGTOF records
are rare and there could be turnover of state personnel who process the
transactions.

As part of routine state audits the FBI conducts every 3 years, the FBI
plans to assess the states’ handling of terrorism-related NICS transactions.
Specifically, every 3 years, the FBI plans to audit whether designated state
and local criminal justice age: s are utilizing the written procedures for
processing NICS transactions involving VGTOF records. Moreover, for
states with a decentralized structure for processing NICS transactions—
i.e., states with multiple local law enforcement entities that conduct
background checks (rather than one central agency)—the goal of the audit
is to determine if local law enforcement agencies conducting the checks
have in fact received the written procedures, and it so, whether the
procedures are being followed."* However, given that the relevant NICS
transactions involve known or suspected terrorists who could pose
homeland security risks, we believe that a 3-year audit cycle is not
sufficient. Also, under a 3-year audit cycle, information from NICS
transactions with valid matches to terrorist records in VGTOF may have
been destroyed pursuant to federal or state requirements and therefore
may not be available for review.” Further, a 3-year audit c¢ycle may not be
sufficient help ensure the timely identification and resolution of issues
state agencies may encounter in handling terrorism-related NICS
transactions.

States’ Issues in Handling
Terrorism-Related NICS
Transactions

State agencies have encountered several issues in handling NICS
transactions involving terrorist records in VGTOF. Specifically, of the 11
states we contacted, 9 states experienced one or more of the following
issues:

0 ) A
“According (o Ihe Department ol Justi
Toeal agencies conduel background checl

Burcau ol Juslice Stalistics, over 3,000 slale and
related Lo fircarm (ranslers,
"As mentioned previously, appendix II presents information on foderal and state

requirernents for retaining information related to NICS transactions with valid matches to
lerrorisl waleh list records.
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Four States Had Delays in
Implementing Procedures

Three States Questioned
whether State Task Forces
Were Notified

Two States Had Problems
Receiving Responses from FBI
Field Agents

+ 4 states had delays in implementing procedures,

3 states questioned whether state task forces were notified,

2 states had problems receiving responses from FBI field agents,
1 state mishandled a transaction, and

3 states raised concerns about notifications.

Four of the 11 states we contacted had delays of 3 months or more in
implementing NICS procedures for processing transactions that hit on
VGTOF records—procedures that were to have heen effective on February
3, 2004. Each of the 4 states processed one NICS transaction with a valid
match to terrorist records in VGTOF before becoming aware of and
implementing the new procedures. In processing the transactions, our
work indicated that at least 3 of the 4 states did not contact TSC, as
required by the procedures. The fourth state did not have information on
how the transaction was processed. Although our work indicated that the
FBI provided the new procedures to state agencies in January 2004, 1 of
the 4 states did not implement the procedures until atter a state ofticial
attended the May 2004 NICS User Conference. Officials in the other 3
states were not aware of the new procedures at the time we made our
initial contacts with them in June 2004 (2 states) and August 2004 (1 state).
Subsequent discussions with officials in 2 of the 3 states indicated the new
procedures have been implemented. In November 2004, an official in the
third state told us the procedures had not yet been implemented.

Officials in 3 of the 11 states told us they believed their respective state’s
homeland security or terrorism task forces should be notitied when a
suspected terrorist attempts to purchase a firearm in their state, but the
officials said they did not know if TSC or the FBI provided such notices.
Officials from the FBI's Counterterrorism Division did not know the extent
to which FBI field agents notified state and local task forces about
terrorism-related NICS transactions, but the officials told us that such
notifications likely are made on a need-to-know basis." Justice and FBI
officials acknowledged that this issue warrants turther consideration.

Officials in 2 of the 11 states told us that in the pursuit of prohibiting
information, their respective states had problems receiving responses
from FBI field agents. These problems led to delays in each state’s ability
to resolve one NICS transaction with a valid match to a terrorist record in

45 mentioned previously, we did not contact FBI field agents because the transactions
involved ongoing terrorism investigalions.
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One State Mishandled a
Transaction

Three States Raised Concerns
about Notifications

VGTOF. According to state officials, under the respective state’s laws, the
two transactions were not allowed to proceed during the delays, even
though prohibiting information had not been identified. The two
transactions were resolved as follows:

« Inresponse to our inquiries, in November 2004, an analyst in one of the
states contacted an FBI field agent, who told the analyst that the
subject of the background check had been removed from VGTOF. A
state official told us the NICS transaction was in a delay status for
nearly 10 months.

« Regarding the other state, the NICS transaction was in an unresolved
status for a period of time specified by state law, after which it was
automatically denied. According to state officials, a state analyst made
initial contact with an FBI field agent, who said he would call the
analyst back. The state officials told us that the analyst made several
follow-up calls to the agent without receiving a response.

As of November 2004, the FBI had not responded to our request for
information regarding the issues or circumstances as to why the FBI field
agents had not contacted the two states’ analysts.

One of the 11 states mishandled a NICS transaction with a valid match to a
terrorist record in VGTOF. Specifically, although the state received
notification of the VGTOF hit, the information was not relayed to state
staff responsible for processing NICS transactions. Consequently, the
transaction was approved without contacting TSC or FBI counterterrorism
officials. We informed the state that the FBI's NICS Section had identified
the transaction as matching a VGTOF record. Subsequently, state
personnel contacted TSC and an FBI field agent, who determined that
prohibiting information did not exist. State officials told us that to help
prevent future oversights, the state has revised its internal procedures for
handling NICS transactions that hit on VGTOF records.

Officials in 3 of the 11 states told us that the automatic (computer-
generated) notification of NICS transactions that hit on a certain
(sensitive) category of terrorist records in VGTOF is not adequately visible
to system users and could be missed by state personnel processing NICS
transactions. The FBI has taken steps to address this issue and plans to
implement computer system enhancements in June 2005.
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Conclusions

Under revised procedures effective February 3, 2004, all NICS transactions
with potential or valid matches to terrorist watch list records in VGTOF
are automatically delayed to give NICS personnel at the FBI and applicable
state agencies an opportunity to further research the transactions for
prohibiting information. The primary purpose of the revised procedures is
to better ensure that known or suspected members of terrorist
organizations who have disqualitying factors do not receive firearms in
violation of federal or state law. An additional benefit has been to support
the nation’s war against terrorism. Thus, it is important that the maximum
amount of allowable information from these background checks be
consistently shared with counterterrorism officials. However, our work
revealed that federal and state procedures for handling terrorism-related
NICS transactions do not clearly address the specific types of information
that can or should be routinely provided to counterterrorism officials or
the sources from which such information can be obtained. For example,
under current procedures, it is not clear if certain types of potentially
useful information, such as the residence address of the prospective
purchaser, can or should be routinely shared. Also, under cutrent
procedures, it is not clear if FBI and state personnel can routinely call a
gun dealer or alaw enforcement agency processing a permit application to
obtain and provide counterterrorism officials with informatien not
submitted as part of the initial NICS check. Further, some types of
information—such as the specific location of the dealer from which the
prospective purchaser attempted to obtain the firearm—have not
consistently been shared with counterterrorism officials. Consistently
sharing the maximum amount of allowable information could provide
counterterrorism officials with valuable new information about individuals
on terrorist watch lists.

The FBI has plans that call for conducting audits every 3 years of the
states’ handling of terrorism-related NICS transactions. However, given
that these NICS background checks involve known or suspected tetrorists
who could pose homeland security risks, more frequent FBI oversight or
centralized management is needed. The Attorney General and the FBI
ultimately are responsible for managing NICS, and the FBI is a lead law
enforcement agency responsible for combating terrorism. However, the
FBI does not have aggregate data on the number of NICS transactions
involving known or suspected members of terrorist organizations that
have been approved or denied by state agencies to date. Also, the FBI has
not assessed the extent to which the states have implemented and
followed applicable procedures for handling terrorism-related NICS
transactions. Moreover, under a 3-year audit cycle, relevant information
from the background checks may have been destroyed pursuant to federal
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or state laws and therefore may not be available for review. Further, more
frequent FBI oversight or centralized management would help address
other types of issues we identified—such as several states’ delays in
implementing procedures and one state's mishandling of a terrorism-
related NICS transaction.

Recommendations for
Executive Action

Proper management of NICS transactions with valid matches to terrorist
watch list records is important. Thus, we recommend that the Attorney
General (1) clarify procedures to ensure that the maximum amount of
allowable information from these background checks is consistently
shared with counterterrorism officials and (2) either implement more
frequent monitoring by the FBI of applicable state agencies or have the
FBI centrally manage all terrorism-related NICS background checks.

Agency Comments
and Our Evaluation

We requested comments on a draft of this report from the Department of
Justice. Also, we provided a draft of sections of this report for comment
to applicable agencies in the 11 states we contacted.

On January 7, 2005, Justice provided us written comments, which were
signed by the Acting Assistant Director of the FBI's Criminal Justice
Information Services Division. According to Justice and FBI officials, the
draft report was provided for review to Justice’s Office of Legal Policy, the
FBI's NICS Section (within the Criminal Justice Information Services
Division), the FBI's Counterterrorism Division, and the Terrorist Screening
Center.

Justice agreed with our two recommendations. Specifically, regarding our
recommendation to clarity NICS procedures for sharing information from
NICS transactions with counterterrorism officials, Justice stated that (1)
the written procedures used by the FBI's NICS Section will be revised and
(2) additional written guidance should be provided to applicable state
agencies. Regarding our recommendation for more frequent FBI oversight
or centralized management of terrorism-related NICS background checks,
Justice has requested that the FBI report to the department by the end of
January 2005 on the feasibility of having the FBI's NICS Section process all
NICS transactions involving VGTOF records.

In its written comments, Justice also provided (1) a detailed discussion of
the Brady Act’s provisions relating to the retention and use of NICS
information and (2) clarifications on the states’ handling of terrorism-
related NICS transactions. These comments have been incorporated in
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this report where appropriate. The full text of Justice's written comments
is reprinted in appendix ITI.

Officials from 7 of the 11 states we contacted told us they did not have any
comments. Officials from the remaining 4 states did not respond to our
request for comments.

As arranged with your offices, unless you publicly announce its contents
earlier, we plan no further distribution of this report until 30 days after its
issue date. At that time, we will send copies of this report to interested
congressional committees and subcommittees. We will also make copies
available to others upon request. In addition, the report will be available at
no charge on GAO’s Web site at http://www.gao.gov.

If you or your staff have any questions about this report or wish to discuss
the matter further, please contact me at (202) 512-8777 or
ekstrandl@gao.gov, or my Assistant Director, Danny R. Burton, at (214)
777-5600 or burtond@gao.gov. Other key contributors to this report were
Eric Erdman, Lindy Coe-Juell, David Alexander, Katherine Davis, and
Geoffrey Hamilton.

Laurie E, Ekstrand
Director, Homeland Security and Justice Issues
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Appendix I: Objectives, Scope, and

Methodology

Objectives

Our overall objective was to review how the Federal Bureau of
Investigation’s (FBI) National Instant Criminal Background Check System
(NICS) handles checks of prospective firearms purchasers that hit on and
are confirmed to match terrorist watch list records. The FBI and
designated state and local criminal justice agencies use NICS to determine
whether or not individuals seeking to purchase firearms or apply for
firearms permits are prohibited by law from receiving or possessing
firearms. Specifically, we addressed the following questions:

« What terrorist watch lists are searched during NICS background
checks?

« How many NICS transactions have resulted in valid matches with
terrorist watch list records?

» For valid matches, what are federal and state procedures for sharing
NICS-related information with federal counterterrorism officials?

« To what extent does the FBI monitor the states’” handling of NICS
transactions with valid matches to terrorist watch list records? What
issues, if any, have state agencies encountered in handling such
transactions?

Also, we obtained summary information on federal and state requirements
for retaining information related to NICS transactions with valid matches
to terrorist watch list records (see app. II).

Scope and
Methodology

In performing our work, we reviewed applicable federal laws and
regulations, FBI policies and procedures, and relevant statistics. We
interviewed federal officials at and reviewed documentation obtained
from the Department of Justice’s Office of Legal Policy; the FBI's
Counterterrorism Division; the FBI's NICS Section and Criminal Justice
Information Services Division at Clarksburg, West Virginia; and the
Terrorist Screening Center (TSC), which is the multiagency center
responsible for consolidating federal terrorist watch lists. Generally, our
analyses focused on background checks processed by the FBI's NICS
Section and 11 states during the period February 3, 2004 (when the FBI's
procedures for handling terrorism-related NICS transactions became
effective), through June 30, 2004. The 11 states we contacted (California,
Colorado, Florida, Hawaii, Illinois, Massachusetts, North Carolina,
Pennsylvania, Tennessee, Texas, and Virginia) were those that FBI data
indicated—and the states subsequently confirmed—had processed NICS
checks (during the period February 3 through June 30, 2004) that resulted
in one or more valid matches with terrorist watch list records.
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Appendix I: Objoctives, Scope, and
Methodology

Terrorist Watch List
Records Searched during
NICS Background Checks

To determine what terrorist watch list records are searched during NICS
background checks, we interviewed officials from the FBI's NICS Section
and the Criminal Justice Information Services Division—the FBI division
responsible for maintaining the Violent Gang and Terrorist Organization
File (VGTOF)—and obtained relevant documentation. Also, we
interviewed TSC officials and obtained documentation and other relevant
information on TSC’s efforts to consolidate federal terrorist watch list
records into a single database. Eligible records from TSC's consolidated
database are shared with VGTOF and searched during NICS background
checks.

Number of NICS
Transactions with Valid
Matches to Terrorist Watch
List Records

To determine the number of NICS transactions that resulted in valid
matches with terrorist records in VGTOF—during the period February 3
through June 30, 2004—we interviewed officials from the FBI’s NICS
Section and reviewed FBI data. The FBI did not have comprehensive or
conclusive information on transactions handled by state agencies, but FBI
data indicated that 12 states (California, Colorado, Florida, Georgia,
Hawaii, Illinois, Massachusetts, North Carolina, Pennsylvania, Tennessee,
Texas, and Virginia) likely had processed one or more NICS transactions
with a valid match to terrorist records in VGTOF during this period. We
interviewed agency officials in the 12 states to corroborate the FBI data
and to obtain additional information about the related background checks
(e.g., whether the transactions were allowed to proceed or were denied).
We also worked with officials from the FBI's NICS Section and state
agencies to resolve any inconsistencies. For example, our work revealed
that 1 of the 12 states (Georgia) had not processed a terrorism-related
NICS transaction during the period we reviewed. As such, our subsequent
interviews and analysis focused on background checks processed by the
FBI's NICS Section and the remaining 11 states.

Procedures for Sharing
NICS-Related Information
with Counterterrorism
Officials

To determine federal and state procedures for sharing NICS-related
information with federal counterterrorism officials, we reviewed
applicable federal laws and regulations, including the Brady Handgun
Violence Prevention Act' and NICS regulations. We also reviewed FBI and
state procedures for handling NICS transactions involving terrorist
records in VGTOF—procedures that were developed and disseminated
under the Department of Justice’s direction. We interviewed officials from

‘Drady [andgun Violenee Prevention Act, Public Law 103-150, 107 Stat. 1536 (1903).
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Appendix I: Objoctives, Scope, and
Methodology

the Department of Justice's Office of Legal Policy, the FBT's NICS Section,
and the 11 states to determine the scope and types of NICS-related
information that could be shared with federal counterterrorism officials
under applicable procedures. Further, for NICS transactions with valid
matches to terrorist records in VGTOF—during the period February 3
through June 30, 2004—we interviewed officials from the FBI's NICS
Section and Counterterrorism Division, TSC, and the 11 states to
determine the types of NICS-related information that were shared with
counterterrorism officials.

FBI Monitoring of the
States’ Handling of NICS
Transactions and Issues
Encountered by State
Agencies

To determine the extent to which the FBI has monitored the states’
handling of NICS transactions involving VGTOF records, we interviewed
officials from the Department of Justice’s Office of Legal Policy, the FBI's
NICS Section, and state agencies. We reviewed documents the FBI used to
notify state agencies about the procedures for handling terrorism-related
NICS transactions. We also reviewed data and other information the FBI
maintained on transactions handled by the states. Further, we obtained
information on the FBI's plans to periodically audit whether designated
state and local criminal justice agencies are utilizing the written
procedures for processing NICS transactions involving VGTOF records. To
identify issues state agencies have encountered in handling terrorism-
related NICS transactions, we interviewed officials from the 11 states. For
identified issues, we interviewed officials from the Department of Justice
and the FBI's NICS Section and Counterterrorism Division to discuss the
states’ issues and obtain related information.

Federal and State
Requirements for
Retaining Information
from Terrorism-Related
NICS Transactions

To determine federal and state requirements for retaining information
from terrorism-related NICS transactions, we interviewed officials from
the FBI's NICS Section and state agencies and reviewed applicable federal
laws and regulations. We also reviewed a Department of Justice report
that addressed the length of time the FBI and applicable state agencies
retain information related to firearm background checks.* Further, we
interviewed officials from the FBI and reviewed relevant FBI documents
to determine how the federal 24-hour destruction requirement for NICS
records of allowed firearms transfers would affect the FBI's NICS Section
and state policies and procedures.

Bureau of Justice Statistics, Surve
33, NCJ 203701 (Washinglon, 1D

“State Procedures Related to
= Aug. 2001).

z -
Depattment ¢
Firearm Safes
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Appendix I: Objoctives, Scope, and
Methodology

Data Reliability

We performed our work from April through December 2004 in accordance
with generally accepted government auditing standards. We were unable
to fully assess the reliability or accuracy of the data regarding valid
matches with terrorist records in VGTOF because the data related to
ongoing terrorism investigations. However, we discussed the sources of
data with FBI, TSC, and state agency officials and worked with them to
resolve any inconsistencies. We determined that the data were sufficiently
reliable for the purposes of this review. The results of our interviews with
officials in the 11 states may not be representative of the views and
opinions of others nationwide.
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Appendix II: Federal and State Requirements
for Retaining Information from Terrorism-
Related NICS Transactions

Federal Records
Retention
Requirements: Next-
Day Destruction

On July 21, 2004, the FBI's NICS Section implemented a provision in
federal law that requires any personal identifying information in the NICS
database related to allowed firearms transfers to be destroyed within 24
hours after the FBI advises the gun dealer that the transfer may proceed.'
The law does not provide an exception for retaining information from
NICS transactions with valid matches to terrorist records in VGTOF. Thus,
information in the NICS database from such transactions also is subject to
the federal 24-hour destruction provision. Before the 24-hour destruction
provision took effect, federal regulations permitted the retention of all
information related to allowed firearms transfers for up to 90 days.” The
federal 24-hour retention statute does not specifically address whether
identifying information in the NICS database related to permit checks—
which do not involve gun dealers—is subject to 24-hour destruction.
According to the FBI's NICS Section, the 24-hour destruction requirement
does not apply to permit checks. Rather, information related to permit
checks is maintained in the NICS database for up to 90 days after the
background check is initiated.

In implementing the 24-hour destruction provision, the FBI's NICS Section
revised its policies and procedures to allow for the retention of
nenidentifying information related to each proceeded background check
for up to 90 days (e.g., information about the gun dealer). According to the
FBI, by retaining the nonidentifying information, the FBI's NICS Section
can initiate firearm retrieval actions when new information reveals that an
individual who was approved to purchase a firearm should not have been.
The nonidentifying information is retained for all NICS transactions that
are allowed to proceed, including transactions involving subjects of
terrorist watch lists.

Also, in implementing the 24-hour destruction provision, the FBI's NICS
Section created a new internal classitication system for transactions that
are “open.” Specifically, if NICS staff cannot make a final determination
(i.e., proceed or denied) on a transaction within 3 business days, the NICS
Section is to automatically change the status to open. The NICS Section
maintains personal identifying information and other details related to
open transactions until either (1) a final determination on the transaction

'See seelion 617 of Public Law 108-199, 118 Stal. 3, 95 (2004).

“We previously reported on Justi then-proposed next-day destruetion poliey. Sce GAO,
Gun Control: Potential Effects o vt-Day Destruction of NICS Background Check
Recovds, GEOA2-653 (Washinglon, 1.C.: Jul. 10, 2002).
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Appendix
Tor Retain
Related NICS Transactions

State Requni
rom Terroris

is reached or (2) the expiration of the retention period for open
transactions, which is a period of no more than 90 days. Regarding
terrorism-related NICS transactions, the open designation would be used,
for example, if NICS Section staff did not receive responses from FBI field
agents within 3 business days.

The 24-hour destruction provision did not affect federal policies for
retaining NICS records related to denied firearms transactions. Under
provisions in NICS regulations, personal identifying information and other
details related to denied firearms transactions are retained indefinitely.
Also, according to Justice and FBI officials, there are no limitations on the
retention of NICS information by TSC or counterterrorism officials, who
received the information to verify identities and determine whether
firearm-possession prohibitors exist.

State Records
Retention
Requirements Vary

Among the states, requirements vary for retaining records of allowed
transters of firearms.” Some states purge a firearm transaction record
almost immediately after the firearm sale is approved, while other states
retain such records for longer periods of time. Under NICS regulations,
state records are not subject to the federal 24-hour destruction
requirement if the records are part of a system created and maintained
pursuant to independent state law. Thus, states with their own state law
provisions may retain records of allowed firearms transfers for longer than
24 hours. The retention of state records related to denied firearms
transactions varies.

Jurcau of Jus
dyear 2003,

*See Department. of Justi
Related io Firearm Sa

islics, Survey of Stale Procedures
3701 (Washinglon, D.C.: Aug 2001).
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Appendix III: Comments from the
Department of Justice

U.S. Department of Justice

Federal Buteau of Tnvestigation

Crackburg, WV 36308

January 7, 2005

Ms. Laurie Ekstrand

Direclor, Homeland Securily and Justice Issues
United States Government Accountability Office
‘Washinglon, DC 20548

Re: GAO-05-127
Dear. Ms. Ekstrand:

Thank you for the opportunity to review the Goyernment Accountability Office
(GAO) draft report entitled "GUN CONTROL AND {ERRORISM: FBI Could Bener Manage
Firearm-Related Rackground Checks Tnvolving Terrovist Waich List Records.” The drafl report
Tas been reviewed by various components of the Department of Justice (DOJ), including the FBL
Criminal Justice Information Services (CJIS) Division, National nstant Criminal Background
Check System (NICS) Section. This lelter consifutes the formal Department of Justice
comments to the draft report and it is requested that it be included in GAO's final report.

report zeviews the exp of the NICS in
undor which tho NICE delays checks on fieams ransactions that bt on a terrorlst watoh ist
tecord in the National Crime Information Center's (NCIC) Violent Gang and Terrorist
Organization File (VGTOR). The new procedures began in February 2004, pursuant to a
Novermbez 2003 DOY direciive, mnd sequired the NICS to delay such transsctions 3o that NICS
‘persomnel can coordinate with FBI field agents to determine whether the agents havo prohibiting
Information about a prospective purchaser on the watch Jist that is not yel available i the
sutomated databases checked by the NICS. Bocause porsons placed on a tertorist watel st are
10t prohibited from possessing or receiving fireams’, before the February 2004 change in
procedures, such transactions bad not been deiayed unloss the NICS check hit upon another
prohibiting recard, As the report notes, the new procedurcs have heen Suceessful in enabling the
NICS to deny two gun transactions during the five-month poriod roviewed based on prohibiting
information provided by the FBI field agents that had not yet been entered in the automated
databases checked by NICS.

! Asmoted in your report, under fedetal Jaw, persons are prohibited from receiving or possessing
a firearm if they (1) have been convicted of, o are under indictment for, a felony; (2) arc a fugitive from
justice; (3) are unlawfol drug users or are addicted to a conrolled substance; (4) have been involuntarily
commitied to a mental institution or judged to be mentally defectives (5) are alicns illegally or uniawflly
in the United States, or certain other aliens admitted under a nonimmsigrant visa; (6) have been
dishonorably discharged from the military: (7) have rencunced their U.S, citizenship; (8) are under
qualifying domestie violence restraining order; or (9) have been convicted of 2 misdemeanor crime of
domestic viclence. See Title 18, United States Code, Seetions 922(g) and (n).
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Appondix T
of Justice

Comments from the Department

Ms. Laurie Ekstrand

Qne of the main points made in the repart is that the cxisting procedures ate not
clear cnough as to whal information can be shared with FBI field agents when processing a NICS
checks hitting on an NCIC VGTOF record. In particular, (he report suggests that the procedures
be more explicit with respect to when a prospective purchaser’s residerice address can and should
e obtained and shared by NICS with FBI field agems. The FBL's NICS VGTOF Standard
Operating Procedures (SOP) explicitly provide that all information about 2 fransaction that is
obtained in the course of processing a NICS check, inchuding the name and address of the gun
dealer, will be shared by the NICS wilh law enforcement agents or other govemment agencies o
establish whether the pérson sceking to buy the gun is the same person with the record in the
NCIC VGTOF. This information sharing is done in Jegitimate pursuit of prohibiting information
about the person whosc name hit on the NCIC VGTOF record. Tn addition, although not
explicitly stated in the FBL's NICS VGTOF SOP, it is understood by fhe NICS personmel that if
requested by an FBI field agent for purposes of csablishing the identity of the purchaser with the
NCIC VGTOF record, the NICS will conlact a gun dealer or a firearms licensing authority to
request the residence address of the prospective purchaser, information that is ot required for
running a NICS check. We agrec, however, that this procedure conocming a follow-up call to
obtain a residence address at the request of an FBI fiold agent should be made  part of (he
wrilten FBT's NICS VGTOF SOP, and the FBI will se revisc its written procedures.

A discussion of the Brady Handgun Violence Prevention Act’s (Brady Act)
provisions relating to the retention and use of NICS fon is helpful in ing the
information sharing provisions of FBI's NICS VGTOF procedures. The Brady Act restricts the
use of identifying information in the NICS about "proceeded” gun transactions, prohibiting (he
use of such information to establish a national registry of firearm owners and requiring its
destruction to protect the privacy of Tawful gun purchasers, Congress has recently imposed a
new logal requirement, set forth in the 2004 and 2005 Ommibus Appropriations bills, that such
identifying mformation is destroyed by the NICS within 24 hours of advising a gun dealer that a
transaction can proceed. Thus, sinee the establishment of the NICS in November 1998, the DOJ
‘has taken the position that information from the NICS about lawful gun transactions is not to be
used for general law cniorcement purposcs. However, because the purpose of the NICS is to
determine the lawfulness of proposed gun (ransactions, identifying if formation about a
transaction thal has not been "proceeded” can be shared by the NICS with Jaw enforcement
agents or other government agencies in logitimate putsuit of potentially prohibiting information
about a proposed firearm transferce. Thus, as set forth in the FBI's NICS VGTOF procedures, all
NICS information aboul 4 transaction hitting on an NCIC VGTOF record can be shared with
field personncl n pursuil of establishing whether the person secking to buy the gun is the same as
the person with the record in the NCIC VGTOF.

There is no similar limitation undet the Brady Act on sharing NICS information
with law enforcement agencies about persons determined to be prohibited from possessing or
receiving a fireanm, and NICS information on "denied” transactions can be and routinely 1s
provided to the Bureau of Alcohol, Tobacco, Firarms, and Explosives (ATF).
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Appendix I11: Comments from the Department

of Jusiice

Ms. Laurie Bkstrand

In addition, although NICS information about "proceeded” transactions canmot,
because of these legal restrictians, be shared with taw enforcement officials just to provide notice
of lawful gun purchases by persons of investigative interest, information abaut NICS
transactions, including transactions that are eventually "proceeded, can be and routinely is
shared by the NICS with law enforccment agencies when the information indicates a violation, or
suspocted violatien, of law or regulation. Thus, Routine Use C of the NICS Privacy Act Notice
provides:

If, during the course of any activity or operation of the system
authorized by the regulations governing the system (28 CFR, part 25,
subpart A), any record is found by the system which indicates, cither
on its face o in conjunction with other information, a violation or
potential violation of law (whether criminal or civil) andfor
regulation, he pertinent record may be disclosed to the appropriste
agency/organization/task forcs (whethor Federal, State, local, joint,
or uibal) and/or 1o the appropriate (oreign or international

ion charged with the ibility of investigating,
prosecuting, and/or cnforcing such Jaw or regulation .. .

63 FR 65226-27 (Nov. 25, 1998).

In general, the FBI NCS Section only collects cerlain biographical data on a
prospective gun purchaser for purposes of running a NICS chock (s.g., name, date of birth, sex,
Tace, state of residence). Additional information contained in the ATF Form 4473 maintained by
the gun dealer, such as a residence address or the number and make and modc] of guns being
sold, is not required or nccessary to run & NICS check. There are, however, times when the
NICS will contact a gun dealer and request a residence address on a person that is detcrmined to
be prohibited, such as when there is a bit on 4 prohibiting atrest warrant record, so that the
information can be supplied, pursuant to Routine Use C, {0 a law enforcement agency thaf can
enforce the warrant, Gus dealers are nat logally obligated under the NICS or the ATF
regulations to provide this information to (he NICS, but frequently do cooperate and provide the
residence information when specifically requestod By the NICS.

Similarly, when requested by a counterterrorism official for the purpose of
establishing identity, edditional information aboul the transaction can and is sought by the FBI
NICS Section. The FBI's NICS VGTOF SOP states: "There will be instances when the VGTOF
Bxaminers [NICS personnel specially assigned to handle transaction VGTOF hits] are contacted
dircoily by fhe case agent. The case agent will ask the VGTOF Examiner 1o share additional
information from the fransaction of pravide necessary information to determin true identiry and
complete the transaction." The VGTOF Examiners will provide any additional information
avaitable on the jon requosted by the ism officials in order to resolve the
identity issue. The additional information can include the residence address of the prospective
gun buyer or firearms permit applieant obtained through a special request to the gun dealer o
firearms permitting authority that initiated the chack, 1f the information is provided in response
to the request, the NICS will share that information with the counterterrorism official for the
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purpose of ing true identity of the prospestive purchaser. n addition, FBI field
personnel can obtain additional information on proceeded transactions from gun dealers for
Investigative purposcs through coordination with ATF. Thus, if identity is altcady established
and the person s & lawful purchascr, counterterrorism official, if they do ot already know the
subject’s residence address or wish fo sec address or other additional information recorded on the
ATF Form 2473, can coordinatc with the ATF to eblain from the gun dealer additional
information an the ATF Form 4473, 1f denity is estblished and th subjec i  prohivied

p o NICS will attempt Lo obtain the residence address from the gun dealer if requested by
the countenencnsm official. As noted above, the FBI plans to make these procedurcs an explicit
part of the writien FBI's NICS VGTOF SOP used by VGTOF Examiners.

A special request for additional information was made by the FBI NICS Section i
one instance when a countcrterrorism official requested the residence address of a subject whilc
coordinating with FBI NICS personnel i the pursuit of dctermining a true match on a lerrorism-
related NCIC VGTOF record. That case involved a firearm permit application, and the FBI
NICS Examiner was ablc to obtain the subject's residence address from the law enforcement
.agency pr essmg Lhe pemm dpphc;mcn and provide it to the counterterrorism official in pursuit

of dets atch of the cases involving NCIC VGTOF hits processed by
thr: FBI NICS Seclmn to date the I BI ﬂeld personne] bave been able to determine whether a
walch exists from the information the NICS received from the gun dealer when initiating a NICS
check and without a special call to the gun dealer or fircarm permitting authority requesting a
residence address,

‘The report also makes the following obscrvation about the practice of state
personnel in secking and providing additional information to FBI ficld persormcl when
processing transactions hitting on VGTOF records in Point-of-Contact (POC) states:

Most of the state agency officials we contacted told us that il
requested by counterterrorism officials (e.g., FBI field agents),
stale agency staff would cither call the gun dealer or refer to the
statc permit application to obfain and provide all available
information related to a NICS ransaction. This information could
include the prospective purchaser’s residence address and the type
and numsber of fircarmms involved in the transaction. Officials in
three states told us that state staff had shared the prospective
purchascrs tosidence address with FBL ficld agents. In one of the
three cases, the field agont was interested in (he residence address
because the individual was in the country ilicgally and was waated
for deportation.

We notc that, contrary to the report’s implication, in the case involving the illegal alien, because
the individual was a prohibited person, there was no restriction on obtaining and providig the
additional about the denied ion to a law agency afler identily
was already established. [n addition, in the case of information from state firearm permit
applications, there is no Brady Act limitation on the state supplying transaction information to
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the FBI ficld agents for investigative purposes after identity is established, as the use and
disscmination of state fixcarm permit information is governed by statc law. It is not clear from
the report whether in other instances the state songht the information from a gun dealer after
identity was already established or was requested by the field as part of the effort to establish
demity, Wrilon guidance provided to tio POC st makes it clea thl all information
concerning a transaction may be provided in pursait of establishing a true march. We

howaver, that additional witten buidance shauid he provided fo the POC. statos clarying when
addition3l formation 2y bo Sought from & gun deslor and shared with BBY icld peraamncl.

Finally, in discussing how POC states are implementing the procedures for
processing NICS checks that hit on NCIC VGTOF records, the report notes that: (1) there are
inconsistencies in how state agency staff have implemented the procedures and how successful
they have been in getting responses from FBI field agents; (2) dospite sm initial effort by the FBI
to obtain information about NCIC VGTOF trunsactions processed by the POC states, the FBI has
becn anable to obtain complete aggregate information concerning the number of POC
gansactions with confimed nuathes o the NCIC YGTOF (1. although e famoist Sorcening
Center and FBI ficld agents know when there is a confirmed match, the FBI NICS Scetion dacs
1ot hve aggregate mateh dats for POC stato NCIC VGTOF his n the same way that it has that
data for NCIC VGTOF hits that it processes); and (3) there is & need for more oversight of how
the POC states are implementing the NCIC VGTOF hil procedures to ensure there is consistency
in how the NICS checks for 5

We note that the since implementing these procedures in February 2004, it has
become apparent that the volune of affected transactions is low enough that alt of the NCIC
VGTQ ftts could be prosossad by tho FBI NICS Section, Given that fut, together it the
eruin iacoriistonciesin POC stas’handling of the ransactons, and tho
Tact that the cHiort mvoLved in osuring of the
would be greater than simply having the FBI NICS Scction process POC transactions with NCIC
VGTOF hits, the FBI has beon requested to teport to the DOJ by the end of January 2005 on the
feasibility of having a#f NCIC VGTOF hits processed by the FBI NICS Section.

Thank you for the opportunity to comment on yout report.

Sincerely yours,
™ Pwm

ender
8¢ stanl Director
Criminal Justice Information
Services Division
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constitutional responsibilities and to help improve the performance and
accountability of the federal government for the American people. GAO
examines the use of public funds; evaluates federal programs and policies;
and provides analyses, recommendations, and other assistance to help
Congress make informed oversight, policy, and funding decisions. GAO’s
commitment to good government is reflected in its core values of
accountability, integrity, and reliability.
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H.R. 1136, THE “PROTECT LAW ENFORCEMENT ARMOR (PLEA) AcT”

109111 CONGRESS
L[] L]

To proteet the Nation’s law enlorcement olfi
Pistol and 5.7 x 28mm 88190 and 887192 cartiidges, testing handguns
and ammunition for capability 1o penetrate body armor, and prohibiting

oy banning the Five-seveN

the manulacture, imporlation, sale, or purchase of such handguns or
ammunition by evilians,

IN TIIE IIOUSE OF REPRESENTATIVES

MareH 7, 2005
Mr. EXCEL (for himsell and Mr. KEXNEDY of Rhode Tgland) introduced the
following bill; which was referred to the Committee on the Judiciary

A BILL
To protect the Nation’s law enforcement officers by banning
the Five-seveN Pistol and 5.7 x 28mm 88190 and 85192
cartridges, testing handeuns and ammunition for capa-
hility to penetrate body armor, and prohibiting the manu-
facture, importation, sale, or purchase of guch handguns

or ammunition by civiliang.

1 Be il enacled by the Senale and House of Representa-

2t

s of the United States of America in Congre

¢ assembled,
3 SECTION 1. SHORT TITLE.
4 This Act may be cited as the “Protect Law Enforce-

5 ment Armor Act” or the “PLEA Act”.
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25 the Nation’s law enforcement officers

107

2

SEC. 2. FINDINGS AND PURPOSE,

(a) I'INDINGS.

Cong finds the following:

(1) Law enforeement is facing a new threat
from handguns and accompanying ammunition,
which are designed to penetrate police body armor,
being marketed and sold to civilians.

(2) A Five-seveN Pistol and accompanying am-

munition, manufactured by 1'N Herstal of Belginm

g

as the “5.7 x 28 mm System”, has recently been re-
covered by law enforeement on the streets. The Five-
seveN Pistol and 5.7 x 28mm S8192 cartridges are
legally available for purchase by civilians under cur-
rent law.

(3) The Five-seveN Pistol and 5.7 x 28mm

SS192 cartrid

are capable of penetrating level
A armor. The manufacturer advertises that ammu-
nition fired from the Five-seveN will perforate 48
layers of Kevlar up to 200 meters and that the am-
munition travels at 2100 feet per second.

(4) The Five-seveN Pistol, and similar hand-
euns designed to use ammmnition capable of pene-
trating body armor, pose a devastating threat to law
cnforcement.

(h) Purpoge.—The purpose of this Act is to protect

v

«HR 1136 IH
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3
(1) testing handguns and ammunition for capa-
bility to penetrate body armor; and
(2) prohibiting the manufacture, importation,
sale, or purchase by civilians of the Five-seveN Pis-
tol, ammunition for such pistol, or any other hand-
gun that uges ammunition found to be capable of
penetrating body armor.
SEC. 3. ARMOR PIERCING AMMUNITION.

(a) EXPANSION OI" DEFINITION 01" ARMOR PIERCING
AMMUNITION —Section 921(a)(17)DB) of title 18, United
States Code, 1s amended—

(1) in clause (i), by striking “or” at the end;
(2} in clause (1), by striking the period at the
end and ingerting “; and”; and
(3) by adding at the end the following:
“(311) a projectile that—
“(T) may be uged in a handgun; and
“(11) the Attorney General  deter-
mines, pursuant to scetion 926(d), to be
capable of penetrating body armor.”.
(b) DETERMINATION OF CAPABILITY OF DPROJEC-

TILES TO PENETRATE BODY ARMOR.—Section 926 of

title 18, United States Code, is amended hy adding at the

end the following:

«HR 1136 IH
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“(d)(1) Not later than 1 year after the date of enact-
ment of this subsection, the Attorney General shall pro-
mulgate standards for the uniform testing of projectiles
against Body Armor Exemplar.

“{2) The standards promulgated pursuant to para-
graph (1) shall take into account, among other factors,
variations in performance that are related to the type of
handgun used, the length of the barrel of the handgun,
the amount and kind of powder used to propel the projec-
tile, and the design of the projectile.

“(3) As used in paragraph (1), the term ‘Body Armor
Exemplar’ means body armor that the Attorney General
determines meets minimum standards for the protection
of law enforcement officers.”.

SEC. 4. ARMOR PIERCING HANDGUNS AND AMMUNITION.

(a) IN GEXERAL.—Section 922 of title 18, United

States Code, is amended by adding after subsection (v):
“(z) FIvE-SEVEN PISTOL.—

“(1) IN gENERAL—It shall be unlawtul for any

person to manufacture, import, market, sell, ship,

deliver, possess, transfer, or receive—

“(A) the Fabrigue Nationale Herstal Flive-
SeveN Pistol;
“B) 5.7 x 28mm SS190 and SS8192 car-

tridges; or

«HR 1136 IH
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1 () any other handgun that uses armor
2 piercing ammunition.

3 “(2) IBxCEPTIONS.—This subscction shall not
4 apply to—

5 “(A) any fircarm or armor piercing ammu-
6 nition manufactured for, and gold exclugively to,
7 military, law enforcement, or intelligence agen-
8 cies of the United States; and

9 “(B) the manufacture, possession, trans-

10 fer, receipt, shipment, or delivery of a firearm

11 or armor piercing ammunition by a licensed

12 manufacturer, or any person acting pursuant to

13 a contract with a licensed manufacturer, for the

14 purpose of examining and testing such fircarm

15 or ammunition to determine whether paragraph

16 (1) applies to such firearm.”.

17 (b) PENALTIES.—Section 924(a)(1)(I3) of title 18,

18 United States Code, i3 amended by striking “or ()7 and

19 inserting

“(q), or (z)".

«HR 1136 IH
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NEWS ARTICLES FOR THE RECORD OFFERED BY THE HONORABLE JOHN CONYERS, JR.,
A REPRESENTATIVE IN CONGRESS FROM THE STATE OF MICHIGAN, AND RANKING
MEMBER, COMMITTEE ON THE JUDICIARY

LEXIS®-NEXIS® View Printable Page Page 1 of 7

Copyright 2004 Star Tribune
Star Tribune (Minneapolis, MN)

November 28, 2004, Sunday, Metro Edition

SECTION: NEWS; Pg. 1A
LENGTH: 2144 words
HEADLINE: WISCONSIN SHOOTINGS;
TRACING TWO PATHS TO TRAGEDY;
A shared passion for hunting wasn't enough common ground in the Wisconsin woods.
BYLINE: Rene Sanchez; Bob von Sternberg; Staff Writers
DATELINE: Birchwood, Wis.
BODY:
The day broke cold and bright over Deer Lake. In the bare branches of maple trees and across
brown beds of fallen leaves, there was quiet.

The hunt was on.

Late November in the northern wilds of Wisconsin is defined by the short season the state sets
for shooting deer: old buddies, fathers and sons, even daughters - they all pile into muddy
pickups and come rollicking down curving county roads, passing signs that hawk discount beer

or wish them good luck bagging a buck.

"It's like Super Bowl week for us," said Jay Koenig, a manager at Bear Paw Sporting Goods
in nearby Rice Lake, Wis.

Last Sunday, Robert Crotteau's cabin in those woods was filled with family and friends.
Bobby was that kind of guy: the more, the merrier.

Chai Soua Vang was in the woods, too.

He had come all the way from St. Paul because he loved hunting deer, just as his Hmong
ancestors have done for ages in Laos.

Two cultures, two traditions, at peace in the outdoors.

Until they met.

http://www.nexis.com/research/search/submitViewTagged 6/14/2005
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Hours before the stilled woods erupted in deadly violence, Tim Jubie's phone rang in Rice
Lake. That figured.

He was not surprised to hear Lauren Hesebeck and Denny Drew, his co-workers and friends,
calling from the cabin and urging him to change his Sunday plans and join their hunting party.
They were giddy.

"We were teasing him a little bit," Hesebeck said later.

Jubie said he was too tired to come.

The rest of the gang, about a dozen hunters in all, was already there. Some of them had driven
up the night before from Rice Lake, about 35 miles away. Others had arrived before dawn. The
trip had become an annual ritual ever since Crotteau and his friend Terry Willers got what

hunters in these parts want most and tend to describe in two words: some land.

It was near the lake, a good ways from any road, and there was plenty of room to hunt. A nice
spread.

"It's really the middle of nowhere," said Ryan Stovern, who knew the group.

Crotteau, 42, brought his son Joe, 20. Willers, 47, a contractor who did business with
Crotteau's construction company, came with his newly engaged daughter Jessica, 27.

Hesebeck, 48, and Drew, 55, who were brothers-in-law and best friends, took along a co-
worker from the Rice Lake car dealership where they worked, Mark Roidt, 28. Allan Laski, 43,
the manager of a lumberyard that some of the guys frequented, also came.

"The hunting camps here are like a fraternity,” said Gary Fleischauer, who owns GJ's Bar near
Weyerhaeuser, Wis.

The outing at Crotteau's camp had been in the works for months, timed for the opening
weekend of Wisconsin's nine-day deer season. The group had the whole day free for the hunt.

The Green Bay Packers, their other shared passion, were playing a rare Sunday night game.

The weather looked good, too. Not even freezing. And a few showers the day before had
hushed the woods. A hunter's steps on wet leaves are harder for deer to hear.

"You couldn't keep those guys from a deer hunt on a day like that," said Mark Miller, the
owner of Fat Man's, a tavern in Rice Lake where Crotteau often stopped for lunch.

By noon, most of the party had come back to the cabin after a morning searching for deer and
visiting a neighboring camp.

But Terry Willers was still out on a trail, a quarter-mile from the cabin, walking toward a
wooden deer stand hammered high in a gap between two trees.

He looked up and noticed a stranger: a solitary hunter - trespassing.

http://www.nexis.com/research/search/submitViewTagged 6/14/2005
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The other hunter

The drive from St. Paul to Deer Lake took Chai Soua Vang two hours. It wasn't his first trip
to the Wisconsin woods.

He had lived on the city's East Side for about three years, raising six children in a pale yellow
house with a few chickens and cornstalks in the yard. He worked as a truck driver.

Not that many people in his neighborhood knew the 36-year-old Vang, but folks on his block
knew that he liked to hunt.

He was among thousands of Hmong who register to hunt every year in Wisconsin. Their
growing population in St. Paul and around Eau Claire, Wis., has created friction with some white
hunters who once had the woods all to themselves.

Some of the Hmong, they say, cannot read "No Trespassing” signs, or do not understand the
concept of private hunting land. Hmong leaders complain of getting harassed in the woods for no
reason.

Vang was no newly arrived immigrant.

He had come to the United States in 1980, settling first near Sacramento, Calif., before
moving to the Twin Cities. He spoke English well.

He was also no slouch with a gun. As a member of the California National Guard a decade
ago, Vang earned a Sharpshooter Qualification Badge, The midrange ranking meant he had
proved that he could hit at least 30 of 40 targets from a distance of 50 to 300 meters.

Vang came to the woods carrying a SKS semiautomatic rifle, an unusual but legal weapon for
shooting deer. It was cheap, just $189 retail at one Twin Cities gun shop, and had little recoil
when fired. But some hunters consider it more dangerous than more traditional hunting rifles.

Koenig, the manager at Bear Paw Sporting Goods, said it is the kind of gun that allows a
hunter "to shoot anything and everything in sight.”

During his stint in the National Guard, where he served as a medical clerk, Vang earned
accolades for good conduct. And he had been hunting in the Wisconsin woods for four years
without incident.

But he had a temper. In 2001, Minneapolis police arrested him on suspicion of threatening to
kill his wife with a gun. She declined to press charges. Twice in recent years, St. Paul police had
been called to his home for reports of a domestic disturbance.

Late Sunday morning, Vang's deer hunt led him to the land owned by Willers and Crotteau.
Wearing a blaze-orange vest, he climbed up eight wooden planks to an empty deer stand.

He was violating a sacred creed of the woods: Do not tread on another person's land.

http://www.nexis.com/research/search/submitViewTagged 6/14/2005
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Hunters, said Fleischauer, the local bar owner, are very protective of their turf. "This is their
domain," he said.

Vang saw someone approaching: an irritated hunter.

Willers was steamed. He looked up at Vang and made two demands. Get out of my stand.
And get off my land.

Willers toggled on his walkie-talkie, calling back to the cabin to give the other members of
his hunting party a heads-up about the trespasser.

He waited as Vang climbed down the stand.

What happened next is a mystery. Hesebeck and Vang later gave investigators accounts with
only a few consistent details.

Vang said he was lost at the time and thought he had been hunting on public land. He said he
tried to tell Willers that.

Hesebeck and six other members of the party jumped on their AT Vs, hurrying to reach
Willers.

When they arrived at the stand, one of the hunters - no one's sure who - noticed Vang's
Wisconsin hunting license pinned to his back and scrawled the number, 0685505, on the dirty
fender of one of the ATVs.

Another told Vang he was calling police.

Vang turned and started to walk away. More words may have been exchanged. Then Vang
stopped and removed the spotting scope from his rifle, which had a 20-round clip. He was at

least 20 yards away from Willers.

Vang told police that several hunters began cursing him, with one calling him a "gook" and a
"chink."

"Why were you in my son's stand?" he said one of the men demanded.
Then someone - either Willers or Vang - opened fire.

Vang said one of the men pointed his rifle at him, then fired a single shot that hit the ground
more than 40 feet behind him.

But the surviving hunters said Vang pivoted in a crouch and opened fire first, without saying
a word and without provocation.

Vang fired, twice. A bullet tore into Willers' neck, coming out through his left shoulder.

http://www.nexis.com/research/search/submitViewTagged 6/14/2005
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By Willers' account, only then did he return fire.
The other hunters scattered, running toward the ATVs and the cabin.
"Help me! Help me!" Vang said one of them shouted. Vang shot him twice, in the back.

"Vang walked up to the man and heard the man groan and then Vang walked away," an
investigator said later.

In quick succession, Vang then shot Drew and Roidt.

Hesebeck scrambled behind one of the ATVs, but Vang stalked him and shot him in the left
shoulder.

Then Vang ran after the Crotteaus. Hesebeck reached the cabin with his walkie-talkie and said
he had been shot. After he heard Vang return and shout, "One of you [expletive] is still alive?"
Hesebeck fired back at him at least once but missed.

Vang spotted three more members of the hunting party approach on an ATV. He reversed his
blaze-orange coat to its camouflage side and reloaded. Vang said he didn't fire at the men
because they were carrying rifles.

Those hunters left, taking at least one of the wounded.

Laski and Jessica Willers pulled up on an ATV; Laski had a rifle in his hand, but Vang fired
three or four more times, hitting both.

The Crotteaus, Laski, Jessica Willers and Roidt were dead. Terry Willers, Drew and
Hesebeck were rushed to area hospitals. Drew died the next night.

"They were sitting ducks,” a shaken Sawyer County Sheriff James Meier said later.

'He was very polite'

Theresa Hesebeck, Lauren'’s wife and Drew's sister, was on her way home from church, where
she had prayed for a safe hunt. It was one of her annual hunting season rituals, to ease her
worries about some kind of accident or even a heart attack.

When she got home, she heard the news.

Left alone amid the dead, Vang later told police that he did not want to shoot anybody else
and that he tossed the ammunition that he had left.

About an hour later, he heard a low-flying plane overhead. He figured the authorities were
looking for him.

The shootings had stirred a frenzy.
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Sheriff's deputies were driving up and down roads and using loudspeakers to order hunters
out of the woods. Emergency vehicles roared northward out of Rice Lake on Hwy. 48, heading
for the scene.

Members of the hunting party were on the road, too. They were carrying the wounded and
frantically dialing 911, unable to get a signal in a region where cell phone traffic is barely
reliable. Eventually, they reached an emergency dispatcher in another county and met an
ambulance.

Reports of what happened swept through the woods toward the resort town of Hayward and
toward Rice Lake. At first, people heard that several hunters had been wounded. Then they got
the stunning news of dead bodies in the forest.

A mile south of the shooting scene, Vang came across hunter Wally Cieslak climbing down
from his tree stand.

"I scared you," Vang said. "I'm sorry."

At Cieslak's camp, Aaron Wordon had just come back from an unsettling encounter in the
woods: Eight armed SWAT team members, in full camouflage, creeping through the trees,
hunting for Vang and for two other men they believe may have been with him on the hunting

trip.

Cieslak gave Vang a lift back to his camp, where Wisconsin Department of Natural Resources
game warden Jeremy Peery recognized Vang from descriptions.

"Hold it right there," Peery snapped, training his rifle at Vang. Peery inched forward,
handcuffed Vang and forced him to kneel in a ditch.

Peery turned Vang's jacket back to its blaze-orange side and saw the same hunting license
number that had been scrawled on the side of the ATV at the shooting scene.

Vang didn't say a word.

Peery put Vang in the passenger seat of his pickup and drove him to the Sawyer County jail in
Hayward. It was 5:17 p.m., a few minutes after the sun had set.

Staff writers Dennis Anderson, Chuck Haga and Jill Burcum contributed to this report. The
writers are at vonste(@startribune.com and rsanchez@startribune.com.

DENNY DREW - Hesebeck's brother-in-law, he died from his wounds a day after the
shootings.

ROBERT CROTTEAU -  The hunting outing at his camp had been in the works for
months.

ALLANLASKI - He managed a lumberyard that some of the others frequented.
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JESSICA WILLERS - She rode up on an ATV after the shooting started. Her father, Terry
Willers, was wounded.

LAUREN HESEBECK -  After the shooting began and he was wounded in the shoulder, he
radioed back to the cabin for help.

JOE CROTTEAU - The 20-year-old ran a construction company with his father.

MARK ROIDT -  An employee of a car dealership, he joined two of his co-workers on the
hunting trip.

GRAPHIC: PHOTO
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HEADLINE: TPD officer's death puts spotlight on cops' lack of weaponry
BYLINE: RUTH HOLLADAY

BODY:
Thursday was the last day for Indianapolis Police Department officers to wear black armbands
and fly black flags on patrol cars, in memory of slain Officer Timothy "Jake" Laird.

But even before they officially stopped showing their sorrow on their sleeves, grief had given
way to growling among some officers - emotions directed not at the shooter but at city brass.
The charge is that Public Safety Director Robert Turner, Mayor Bart Peterson and, to a lesser
extent, Police Chief Jerry Barker have been slow in providing IPD's 1,200 officers with critical
training on assault weapons, which are increasingly what cops face on this city's streets and
across the nation.

This may not be on the average reader’s radar scope.
It should be.

This is an unpleasant subject that we all need to get up to speed on. File it under reality-testing --
it's not about what ought to be, but what is. And the need to deal with it

Laird was killed by Kenneth Anderson with an assault rifle. Anderson had purchased his SKS
weapon — a military-style semiautomatic -- June 23, 2003, at Albro Guns on the Eastside. [t was
a legal transaction. The weapon Anderson bought did not have the requisite gewgaws to
technically include it in a federal assault-weapon ban, which has more exceptions than a nervous
lawyer.

Anderson killed his mother and Laird. He also shot four officers who responded to the middle-
of-the-night rampage. As the police say, the threat Anderson posed was removed by SWAT
member Peter Koe -- using an assault weapon similar to Anderson's and a pistol. Yet Public
Safety Director Turner, after the shooting, said, "This is not about who has the bigger gun.”

It would not have mattered, Turner added, if responding police themselves were armed with
assault weapons. Police, he said, cannot shoot in a neighborhood where residents are sleeping.
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Respectfully, Sgt. Joe Humkey of the West District disagrees. Like many other IPD officers, he
is pretty peeved that IPD a year ago received 218 military- style weapons -- but has yet to train
officers on them. "This incident was exactly about who had the bigger gun -- Anderson was able
to kill Laird and beat four of our guys because he had a bigger gun," Humkey said.

Vince Huber of the Fraternal Order of Police points out that most major cities already have
trained police on assault weapons - as have smaller Hoosier communities, such as Speedway,
Beech Grove and Hendricks County.

Turner defended his timetable. Assault weapons, he said, are complicated and possess such a
long firepower range that they require specific areas for training. Eagle Creek, where IPD trains,
was deemed not workable in the past.

Lt. Andy Anderson of the Indiana Law Enforcement Academy in Plainfield respectfully
disagrees. Eagle Creek could work, he said, and other ranges are available,

As for the danger of police shooting up a neighborhood, no TPD officer fired except Koe -- they
couldn't see the shooter, and their training kicked in. Anderson stresses that swift, careful action
is vital. "When the bad guys are shooting up a neighborhood, not only the police are in danger,
but so is every citizen. The sooner you eliminate that problem, the safer it is for everyone.”

Draw your own conclusions, but IPD training on assault weapons is now set to begin in
November -- a decision announced Thursday, the same day IPD stopped wearing its armbands.

Ruth Holladay's column appears Sunday, Tuesday and Thursday. You can reach her at (317)
444-6405 or via e-mail at ruth.holladay@indystar.com
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LENGTH: 963 words

HEADLINE: 3 POLICE OFFICERS KILLED BY GUNFIRE POLICE SAY SHOOTER
AMONG 3 ARRESTED

BYLINE: CAROL ROBINSON News staff writer

BODY:
Three Birmingham police officers were slain and a fourth narrowly escaped death in Ensley
Thursday after a confrontation at what neighbors and police called a drug house.

What should have been a routine arrest on a misdemeanor assault warrant turned deadly at 1:18
p.m. when someone inside the apartment house sprayed officers with an SKS assault rifle.

Two officers died in the apartment, just inside the back door in a small kitchen. A third officer
died just outside the front door, able only to make a final radio call for help for his fellow
officers before a bullet struck him in the head.

Police officials believe it is the first time more than one Birmingham police officer has been
killed in a single incident. The last police officer killed in Birmingham was officer Jerome
Danicels, slain during a robbery in November 2002.

Those killed Thursday were Carlos "Curly" Owen, 58; Charles Bennett, 33; and Harley
Chisholm I1I, 40. All worked the day shift at the West Precinct, just blocks from where they were
gunned down. Owen, whose decorated career on the force spanned nearly three decades, was
nearing retirement.

Kerry Marquise Spencer, 24, and Nathaniel Woods, 27, were booked into the Birmingham City
Jail at 10:30 p.m. on suspicion of capital murder. Formal charges could come as early as today.

Their arrests followed a twohour manhunt involving dozens of officers that spanned only two
blocks.

Arrests were made at 1736 18th St. in Ensley, where authorities captured one man on the front
porch. Police later took a tracking dog up a ladder and broke through an attic vent to take a
second man in custody. Arresting officers said they Officers, Page 8A 1A screamed at the second
man to give up and found him "cowering" in the attic.
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Police recovered the assault rifle in the bushes outside the apartment where the officers died. It
was unclear whether more than one gun was used in the shootings and whether any police
officers were able to return fire. Authorities said the crime scene was full of guns and bullet
holes.

"This is something that seems unimaginable," said Birmingham Police Chief Annetta Nunn.

Ensley residents at the scene openly grieved the loss of their beat officer, Owen: One woman
said he brought her coffee once; a man standing nearby sobbed and said Owen came to visit him
when he was shot. Chisholm joined the department in 1998; Bennett in 2001.

"Carlos loved catching crooks. After all these years, he was still dedicated, still wanted to put the
bad guys away." said narcotics Officer Jim Hickey, a former West Precinct officer. "Chisholm
and Bennett were cut from the same cloth.”

Rifle-toting police officers and federal agents from a dozen agencies in the Jefferson County area
swarmed to the Tuxedo neighborhood, an older, low- to moderate-income community in search
of the gunman or gunmen.

Police worked throughout the night trying sort out several versions of events.

Sorting things out

Friends of the officers gave this account: One officer had a verbal run-in with Woods midday
Thursday while he was on routine patrol. The officer checked police records and found Woods
was wanted on a third-degree assault charge from February.

Once they had the warrant in hand, Owen, Chisholm, Bennett and Mike Collins went to the one-
story house that contained several apartments. Owen and Chisholm entered the apartment
through the back door to arrest Woods. He broke away from them and ran toward the front of the
house, where Bennett was about to come through the front door.

That's when shots were fired. All three officers, shot multiple times, were dead on the scene.

Collins was on his way toward Bennett in the front when bullets whizzed at him. A bullet struck
his holster and tore a hole through his back pocket.

Police said he was shaken, but not wounded.

The shootings, the search and the fallout paralyzed that corner of Ensley for much of the
afternoon. Knots of people clustered at every corner, some praying it was not an officer they
knew.

Police cars and SUVs, ambulances, firetrucks, SWAT vehicles and a police command unit
congregated in front of a nearby church. Officers in uniform and plainclothes scurried about,

talking over radios and gazing through binoculars.

Police told area business owners to lock their doors while they hunted for the assailants. They
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searched the area street by street, checking houses, car trunks and trash bins.

A few blocks over, a West Precinct police officer rolled down his patrol car window and sobbed.
After wiping his eyes, he glanced up and said, "Those are my friends.”

A neighborhood in shock

Neighbors appeared to be in shock. Some talked frantically over cell phones, others embraced.
Little children looked lost.

"I live six blocks from where it happened,” said James Davenport. "I have lived here all my life,
and I've never been afraid. Lord, this is devastating to me."

Joseph Black, president of the Central Pratt Neighborhood, said he was disgusted by the killings.
"They ought to just have an execution tomorrow morning,” Black said.

The Rev. Dean Pesnell, a chaplain at Birmingham police headquarters, said Thursday was
"absolutely, without doubt” the toughest assignment he's faced.

It fell to Pesnell and other chaplains to notify the officers’ families.
"They are doing as well as can be expected under the circumstances," Pesnell said. "They are
very upset. We are all upset. I was an officer myself. The only way I can get through this is

knowing that God is with me. We ask for prayers, prayers, prayers."

News staff writers Kim Bryan, Val Walton, Anne Ruisi, Chanda Temple, Vivi Abrams, Bill
Plott, Victoria L. Coman, Michelle Q. Guffey and Robert Gordon contributed to this report.

GRAPHIC: Figure, A locator Newsmap and a map titled ‘Scene of the crime' accompanied this
article.
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February 25, 2005 Friday
LENGTH: 310 words
HEADLINE: Texas gunman kills two in shootout
ANCHORS: SUSAN McGINNIS
REPORTERS: LEE COWAN

BODY:

SUSAN McGINNIS, anchor:

A domestic dispute turned into a deadly Texas shootout. A gunman opened fire in front of the
Tyler, Texas, Courthouse. He was armed with an assault rifle and wearing a bulletproof vest, and
when it was over, three people were dead. Lee Cowan reports.

LEE COWAN reporting:

The shooting ripped through the historic town square like something out of the old West. Court
had just resumed after the lunch hour and then this.

(Footage from courtroom with sound of gunfire)

COWAN: Officers with guns drawn were preparing for the worst. Many in the courtroom took
refuge behind the judge's bench. Others ran for their lives.

Ms. HOLLY MEYER (Witness): | was so scared, my life flashed before my eyes. | saw my little
girl's life flash before my eyes. And it sounded like the gunshot was right on the other side of the
wall.

COWAN: Outside, the suspect had gunned down his ex-wife and was in the process of shooting
his own son when a stranger named Mark Wilson, with a concealed weapons permit, began
firing back. Wilson was shot and killed.

Sheriff J.B. SMITH (Smith County, Texas): One of the deputies on the scene said if it hadn't
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been for Mr. Wilson that he thinks that the son would be dead at this time.

COWAN: The shooter, David Arroyo, was apparently upset over legal action taken by his ex-
wife involving unpaid child support. He came prepared--body armor over his chest, an AK-47 at
the ready.

Chief GARY SWINDLE (Tyler, Texas, Police Department): We do know that there was
multiple rounds that were shot into the flack jacket and into the bulletproof vest. Obviously, that
did keep him going for some time afterwards.

COWAN: Some seven minutes, say witnesses, before police finally chased him down and killed
him, but only after dozens of rounds had been fired in a Texas square at the height of the
afternoon rush.

Lee Cowan, CBS News, Dallas.
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LENGTH: 420 words

HEADLINE: CALIFORNIA;

2 Are Shot to Death at Maintenance Yard;

L.A. city employee allegedly killed his boss, coworker after being reprimanded.

BYLINE: Natasha Lee, Times Staff Writer

BODY:

A Los Angeles city street worker who reportedly had been reprimanded for being late to
work opened fire with an assault rifle on his boss and another coworker Thursday evening at a

downtown maintenance yard, killing both, police said.

The suspect drove himself to the nearby Hollenbeck police station and turned himself in a short
time later, Police Chief William J. Bratton said. Police found an AK-47 rifle in his car.

Sources said the suspect had been chastised in the morning for arriving late, and the dispute
escalated throughout the day. Police believe the second victim might have been killed simply
because he was there when the killer opened fire.

Both victims had worked for the Bureau of Street Services for more than 20 years, police said.
The suspect also was a longtime worker. None of the men's names were released.

The shooting occurred about S p.m. at a maintenance and asphalt-producing yard in the 2400
block of East Olympic Boulevard. Both men died at the scene.

There appeared to have been no witnesses; a crew returning to the maintenance yard office at the
end of a shift discovered the bodies shortly before 6 p.m.

Authorities released no other details Thursday night.

Mayor James K. Hahn noted that city street services workers have been working 12-hour days,
from 6 a.m. to 6 p.m., since storms began pounding Southern California. A city engineer died
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carlier this week when he fell into a widening sinkhole in Sun Valley.

"It's been a very tough week, a very emotional week," Hahn said at the shooting site. "It doesn't
seem like any issue that arises in the workplace should result in violence. It's totally unexpected."

Hahn said that earlier this week, he saw the supervisor who was killed Thursday working in
Glassell Park at the scene of a mudslide.

"The crew was out and they were in great spirits. It just makes it all the harder."

Workers based at the facility perform a range of street-maintenance services, including curb
reconstruction and pothole filling. They also manufacture asphalt there, officials said.

Volunteer members of the city's crisis response team went to the scene to counsel any workers or
family members who had seen or heard news reports of the shootings and gone to the
maintenance yard.

Team manager Jeffrey Zimerman said the group planned to remain at the yard until about
midnight. He said the city also planned to send a psychologist to the site today to help employees
cope with the loss of their co-workers.

Times staff writer Andrew Blankstein contributed to this report.

GRAPHIC: PHOTO: INVESTIGATION: Both shooting victims had worked for the Bureau of
Street Services for more than 20 years, police said. PHOTOGRAPHER: Francine Orr Los
Angeles Times PHOTO: WORKPLACE VIOLENCE: Police investigate the crime scene
beneath the bridge in the 2400 block of East Olympic Boulevard in downtown Los Angeles. The
suspect drove himself to the Hollenbeck police station and turned himself in.
PHOTOGRAPHER: Photographs by Francine Orr Los Angeles Times
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HEADLINE: Gunman opens fire in mall
BYLINE: By MICHAEL HILL in Kingston, New York
BODY:
A 24-YEAR-OLD man has been arraigned on assault charges after he allegedly opened fire
in a crowded shopping mall, wounding two people and sending shoppers scrambling for safety.
Robert Bonelli apppeared in Ulster Town Court on first- and second-degree assault and reckless
endangerment charges, said Brian Woltman, a dispatcher for the Town of Ulster Police

Department.

Bonelli, of nearby Saugerties, was being held in Ulster County Jail without bail pending a court
appearance on Wednesday, Mr Woltman said.

Police say Bonelli opened fire with an assault-type rifle on Sunday afternoon inside the Best Buy
store in the Hudson Valley Mall, about 90kms south of Albany.

After firing several shots, he made is way into the mall corridor and continued shooting until
running out of ammunition near the centre court, witnesses said. He then laid down the weapon
and was tackled by two mall workers, police said.

State police Captain Wayne Olson said investigators did not know the exact number of shots
fired but he said it was a "significant number of rounds".

"It's shocking that it happened,” Ulster Town Supervisor Fred Wadnola said. "But I guess that's
the way our society is going today."

The wounded included a National Guard recruiter who was in a recruiting booth inside the mall
when he was shot. Olson said the 20-year-old recruiter might lose his leg. Hospital officials did

not release any information.
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LENGTH: 270 words

HEADLINE: CALIFORNIA;

Marine Is Fatally Shot by Police;

The 19-year-old killed one officer and injured another, say authorities, who suspect the motive
may have been tied to upcoming tour in Irag.

BYLINE: Zeke Minaya, Times Staff Writer

BODY:

A 19-year-old Marine from Modesto, who was scheduled for a second tour of duty in Iraq,
shot two police officers -- one fatally -- before being gunned down hours later as he rushed at

police, authorities said Monday.

Andres Raya had told his family that after a seven-month stint in Iraq he didn't want to go back,
authorities said.

"There are many possibilities in this case,” said Jason Woodman, spokesman for the Stanislaus
County Sheriff's Department.

"We haven't narrowed it down to one motive," Woodman added. "But he did mention to his
family members that he did not want to return to Iraq."

Raya was on leave, visiting his family in Modesto.

He returned to Camp Pendleton on Saturday, but told a friend he was leaving the barracks to get
something to cat and didn't return, Woodman said.

About 8 p.m. Sunday, Raya appeared in the parking lot of a liquor store in Ceres, a city next to
Modesto, and fired a shot from an assault rifle, Woodman said.

Then Raya went into the store and asked that police be called, Woodman said.
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Ceres Police Officer Sam Ryno, who arrived first, was shot several times in the lower body and
was critically wounded, authorities said.

Sgt. Howard Stevenson was shot in the torso and died at the scene, authorities said.

Raya ran to a nearby neighborhood, which authorities surrounded, drawing the Marine out from
behind a home three hours later, Woodman said.

Raya charged officers, reaching into his clothes as if for a gun when he was fatally shot by
officers, Woodman said.

Stevenson was the first Ceres police officer killed in the line of duty.
"This is a big shock to the community,” Woodman said.
GRAPHIC: PHOTO: Andres Raya fired on two officers in Ceres, police said.
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HEADLINE: Texan kills 2 people before police kill him
BODY:
TYLER, Texas (AP) -- A man angry about being sued for unpaid child support opened fire with
an AK-47 assault rifle outside a courthouse, killing his ex-wife and a bystander who intervened
to protect the couple’s 23-year-old son.
The gunman, 43-year-old David Hernandez Arroyo Sr., was killed Thursday in a gun battle with
officers after fleeing the scene of the shooting, in which his son and three law enforcement
officers were wounded.
Police estimated that Arroyo, who had a history of spousal abuse and weapons violations, shot
50 rounds in the historic town square. He was wearing a military flak jacket and a bulletproof

vest.
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RESPONSE TO POST-HEARING QUESTIONS FROM A MINORITY MEMBER TO BRADLEY T.
BECKMAN, COUNSEL, BECKMAN AND ASSOCIATES, COUNSEL TO NORTH AMERICAN
ARrMS

RESPONSE OF BRADLEY T. BECKMAN
TO QUESTIONS BY A MINORITY MEMBER OF
THE HOUSE SUBCOMMITTEE ON COMMERCIAL AND
ADMINISTRATIVE LAW DURING THE SUBCOMMITTEE HEARING
HELD MARCH 185, 2005

1. In 2002 John Muhammad and Lee Malvo used a firearm to shoot and kill
several individuals in the Washington, D.C. area. The firearm had been sold,
legally, by the federally licensed firearm manufacturer to a Tacoma,
Washington federally licensed dealer, Bull’s Eye Shooters” Supply. When
contacted by law enforcement, the dealer, Bull’s Eye Shooters’ Supply, was
not able to account for the transfer of the subject firearm in its Acquisition &
Distribution records nor was it able to produce a Firearms Transaction
Record (ATF Form 4473). Victims of the criminal shootings perpetrated by
Muhammad and Malvo filed civil lawsuits against the manufacturer and
dealer alleging negligence. Would H.R. 800 permit a suit against this dealer?

Response: Yes, under H.R. 800 a civil action could be pursued against this
dealer.

Pursuant to Section 5(A)(iii), H.R. 800 does not prevent a suit against a dealer
who “knowingly violated a State or Federal statute applicable to the sale or
marketing of the [firearm]” including “(I) any case in which the ... [dealer]
knowingly made any false entry in, or failed to make appropriate entry in, any
record required to be kept under Federal or State law with respect to the [firearm],
or aided, abetted, or conspired with any person in making any false or fictitious
oral or written statement with respect to any fact material to the lawfulness of the
sale or other disposition of the [firearm]” or “(I) any case in which the [dealer]
aided, abetted, or conspired with any other person to sell or otherwise dispose of
the qualified product, knowing, or having reasonable cause to believe, that the
actual buyer of the [firearm] was prohibited from possessing or receiving [the
firearm]...” See H.R.800, Sec. 5(A)(iii)(I) and (II). In addition, a suit may be
maintained against the dealer for “negligent entrustment” by “supplying ... [the
firearm] ...for use by another person when the [dealer] knows, or reasonably
should know, the person to whom the product is supplied is likely to, and does,
use the product in a manner involving unreasonable risk of physical injury to the
person or others™" or “negligence per se”. H.R. 800, Sec. 5(A)(iv).

! Negligent entrustment is a well-established common law doctrine in the State of Washington. Christen v.
Lee, 113 Wn.2d 479, 499, 780 P.2d 1307 (1989).
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A plaintiff would be permitted to conduct discovery to establish the facts and
circumstances surrounding what happened to the firearm while in the possession,
custody and control of Bull’s Eye Shooters’ Supply and how it came into the
possession of the criminal shooters. A plaintiff would be permitted to his or her
day in court to try to establish whether the dealer knowingly violated or made any
false entry in, or failed to make appropriate entry in, his records, which he is
required to keep pursuant to Federal law and regulation, or whether the dealer
aided, abetted, or conspired with Muhammad or Malvo, or any co-conspirators, in
making any false or fictitious oral or written statement with respect to any fact
material to the lawfulness of the sale or disposition of the firearm, or aided,
abetted, or conspired with Muhammad or Malvo, or any other co-conspirator, to
sell or otherwise dispose of the firearm knowing, or having reasonable cause to
believe, that Muhammad and Malvo were prohibited from possessing or receiving
the firearm.

In addition, in a civil action the standard of proof the plaintiff would have to
establish to prevail is a mere “preponderance of the evidence,” not the more
stringent “beyond a reasonable doubt” standard applied in criminal cases. As the
subcommittee knows, the dealer in the Bull’s Eye lawsuit settled the case without
any admission of liability.

What is beyond question is the fact that both Muhammad and Malvo were
prohibited under federal law from purchasing a firearm and that records required
to be maintained, if the firearm was transferred, were not kept. It has been
reported that Muhammad and Malvo confessed to law enforcement that they stole
from the dealer the firearm they used to commit the criminal shootings. Federal
law requires a dealer to timely report to the Bureau of Alcohol, Tobacco, Firearms
& Explosives (ATF) the theft or loss of a firearm from inventory. 18 U.S.C. §
923(g)(6); 27 CFR § 478.39a. It is beyond question that the dealer did not report
the theft of the firearm until after being contacted by law enforcement.

The common law, however, does not impose civil liability on a retailer for the
criminal misuse of a product that has been stolen from the store without the
shopkeeper’s knowledge. See e.g. Louria v. Brummett, 916 SW .2d 929 (Tenn.
Ct. App. 1995) (K-Mart not liable for subsequent criminal acts of individuals who
stole gun from store); Valentine v. On Target, Inc., 727 A.2d 947 (Md. 1999)
(Gun retailer from whom gun used in murder was stolen owed no duty to murder
victim to prevent theft of gun and unknown assailant’s use of that gun in murder.).
Normally the intervening criminal act breaks the chain of causation between any
acts or omissions by the retailer and the harm to the plaintiff caused by the actions
of the criminal. See Louria, 916 S.W 2d at 930 (which expressly rejected the
holding in the Kimbler case, discussed infir). As noted by the Louria court, 1 am
aware of only one reported case that would potentially impose liability upon a
retailer for subsequent crimes committed with a stolen firearm. Kimbler v.
Stilhwell, 734 P.2d 1344 (Or. 1987) (Defendant’s motion to dismiss for failure to
state a claim was denied). However, the Kimbler case was later overruled by the
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Oregon Supreme Court in Buchler v. Oregon Corrections Div., 853 P.2d 798, 805
(Or. 1993), which criticized the Kimbler decision as standing for an erroneous
legal proposition that anyone who “facilitates” a criminal act may be held liable.
See id. at 804-06. The Buchler court said,

[T]n our society it is foreseeable that crimes may occur and that the
criminals perpetrating them may cause harm. Thus, in a general
sense, it is foreseeable that anyone whose conduct may in any way
facilitate the criminal in committing the crime has played some
part in the resulting harm. But mere “facilitation” of an unintended
adverse result, where intervening intentional criminality of another
person is the harm-producing force, does not cause the harm so as
to support liability for it.

Id. at 805.

Former New Jersey police officer, David Lemongello, was injured when he
was shot by a career felon who was on parole with a firearm that had been
purchased earlier from Will’s Jewelry & Loan Pawnshop, a federally
licensed firearm dealer, following a federally mandated National Instant
Check (NICS). TIn a civil lawsuit officer Lemongello alleged the firearm used
to shoot him was purchased as part of an illegal straw purchase. Would H.R.
800 permit a suit against this dealer?

Response: Yes, under HR. 800 a civil action could be pursued against this
dealer.

H.R. 800 does not prevent a suit against a dealer who knowingly sells a firearm to
a straw purchaser or violates any law in transferring a firearm. See H.R. 800, §
5(A)(i) and (iii). The facts and circumstances surrounding a given transaction
establish whether the dealer knowingly transferred a firearm to an illegal straw
purchaser or in violation of the law. A plaintiff would be permitted to conduct
discovery to establish whether the sale was in violation of the law, i.e. a
knowingly illegal straw purchase. It is important to note that under HR.800 a
civil action could proceed even in the absence of a criminal prosecution against
the dealer. In addition, in a civil action the standard of proof the plaintift would
have to establish to prevail is a “preponderance of the evidence,” not the more
stringent “beyond a reasonable doubt” standard applied in criminal cases.

As ATEF itself acknowledges on the video component of the “Don’t Lie for the
Other Guy” dealer kit, it is not always easy for a dealer to determine or know
whether a transaction is a legitimate purchase or whether it is an illegal straw
purchase. The mere fact that a sale turns out after the fact to have been a straw
purchase should not give rise to liability against the dealer, nor the manufacturer
or distributor.
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The facts and circumstances surrounding the transfer of the firearm involved in
former police officer Lemongello’s case are more involved than the subcommittee
may be aware. Upon information and belief, the straw purchaser used by the
multiple-convicted felon to illegally purchase the firearm in question was a
known customer of the store. Before making the sale, a store employee did
inquire of the straw purchaser as to the reason for the purchase. Later that day the
store’s management voluntarily alerted ATF of the transaction. The dealer
subsequently voluntarily cooperated with ATF in an undercover sting operation
that resulted in the successful apprehension of the convicted felon who was
illegally trafficking firearms into New Jersey. The dealer permitted ATF to install
surveillance equipment in the store and permitted an undercover ATF agent to
pose as a store employee. The “straw purchaser” also cooperated with law
enforcement in exchange for leniency in the subsequent criminal prosecution
against her. The convicted felon pled guilty in federal court and was sentenced to
L5 years in prison. As part of his plea agreement, the defendant signed a
cooperation agreement with the United States requiring him to disclose any
information he had concerning the involvement of others. The dealer was not
prosecuted by the government. At the time of the incident, the shooter, Shuntez
Everett, was wanted on charges of attempting to murder his girlfriend, was in
violation of probation for one crime and free on bail for another.

It is worth noting that Dennis Henigan, Director, Legal Action Project, Brady
Center to Prevent Gun Violence, on behalf of former officer Lemongello, also
sued Sturm, Ruger and Co., Inc., the manufacturer of the firearm used, even
though Mr. Henigan knew the firearm transferred by Will’s Pawn Shop was a
used firearm originally sold at retail by a different dealer, following a proper
NICS check, to an ordained Baptist minister. See attached chart. Mr. Henigan,
even after learning the transactional history of the firearm, sought to amend the
complaint to sue the distributor that originally sold the firearm. The circuit court
judge, in dismissing the suit against Sturm, Ruger failed to find “any conduct on
the part of Sturm, Ruger constituted a breach of its duty to exercise reasonable
care, in its distribution of firearms, a duty that takes into consideration the nature
of the product it distributes. The Court also finds that given the undisputed facts
and the evidence of intervening criminal conduct, there does not exist a genuine
issue of material fact that any conduct on the part of Sturm, Ruger proximately
ca%sed the plaintiffs’ injuries.” (Judgment Order, filed November 8, 2004 at p.
2)

If the Subcommittee members would like any additional information, I would be
pleased to respond. Thank you for your consideration of this supplemental
information.

2 Will’s Jewelry & Loan Pawnshop had already seliled (he suit without any admission of liabilily.
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COUNSEL TO NORTH AMERICAN ARMS

Industrywide Litigation Committee

Drotection by Prohibition

Legislative Solutions to

Regulation-hy-Litigation

by Lawrence G. Keane and Christopher P. Johnson

since 1998, the firearms industry—one of
the most highly regulated industries in the
nation, see, e.g., 18 U.S.C. §922—has been
under a coordinated, politically motivated at-
tack in the courts. Unsatisfied with statutes
enacted by democratically elected representa-
tives at the state and federal level, municipal
officials that year began suing members of the
firearms industry in an effort to regulate the
industry through litigation. Since then, virtu-
ally identical lawsuits have been filed by over 30
municipalities and one state attorney general,
all of which seek to hold the industry liable
for the criminal misuse of their lawfully sold,
non-defective products. These suits, which
will be collectively referred to here as the “Fire-
arms Industry Litigation,” seek to have judges

and/or juries impose gun control measures
the plaintiffs believe will reduce gun violence,
but which the United States Congress and state
legislatures have chosen not to enact.

Some of these frivolous lawsuits have been
dismissed. See, e.g., People v. Sturm, Ruger &
Co., 2003 Westlaw 21456297, 2003 N.Y.App.
Div.LEXIS 7304 (June 23, 2003); In re Fire-
arms Cases, ].C.C.P. No. 4095 (Cal.Super.Ct.,
San Diego County, April 10, 2003); NAACP v.
Acusport, Inc., Nos. 99 CIV 3999,99 CIV 7037,
2003 U.S.Dist.LEXIS 12421 (E.DN.Y.July 21,
2003); Hamilton v. Beretta U.S.A. Corp., 264
E3d 21 (2d Cir. 2001). Many others, however,
remain pending. It has cost the firearms in-
dustry an estimated $100 million to defend
these cases, a staggering sum for an industry
with aggregate sales less than that of a single
Fortune 500 company. See Testimony of Law-
rence G. Keane before House Subcommittee
on Commercial and Administrative Law re-
garding H.R. 1036 (April 2, 2003); Kopel, “Ban
Lawsuits That Hurt Legal Gun Industry,” The
Philadelphia Inquirer, May 19, 2003.

Lawrence G. Keane is Vice President and General Counsel for the National
Shooting Sports Foundation, Inc., the firearm industry’s major trade associa-
tion. Formerly, he was a partner in the White Plains, New York law firm of Pino
& Associates. Christopher P. Johnson is a partner in the New York City law firm
of Kasowitz, Benson, Torres & Friedman, LLP. A member of DRI, he has a trial
and appellate practice focusing on products liability, constitutional, antitrust,

and general commerecial litigation.

Kim Conroy, an associate at Kasowitz Benson, and Erin Murray, a summer
associate at the firm, assisted in the preparation of the article.

The views expressed herein are those of the authors and not necessarily
those of the organizations with which they are affiliated.

COMMITTEE PERSPECTIVES

Based in large part upon the significant and
unfair burden these lawsuits have imposed upon
interstate commerce, Congress is on the verge of
prohibiting lawsuits, like the Firearms Industry
Litigation, that seek to blame manufacturers and
product sellers for the criminal misuse of their
lawfully sold, non-defective products. On April
9, 2003, the House of Representatives passed
the Protection of Lawful Commerce in Arms
Act (H.R. 1036) by a wide bipartisan margin
(285-140). The companion legislation in the
Senate (. 659) currently has 54 co-sponsors.
The stated purposes of the Protection of Law-
ful Commerce in Arms Act include:

1. 'To prohibit causes of action against manu-
facturers, distributors, dealers,and import-
ers of firearms or ammunition products
for the harm caused by the criminal or
unlawful misuse of firearm products or
ammunitions products by others when
the product functioned as designed and
intended; [and]

. To prevent the use of such lawsuits to
impose unreasonable burdens on inter-
state and foreign commerce.

S.659, 108th Cong. (2003). The White House

has indicated that it supports the bill. See “State-

ment of Administrative Policy, H.R. 1036—

Protection of Lawful Commerce in Arms Act”

(Apr. 9,2003), at http://www.hsshf.org/legal.

In this article, the authors discuss the cir-
cumstances that make a legislative resolution
to litigation both appropriate and politically
feasible. First, we examine various statutes in
which Congress has previously granted an in-
dustry or profession protection from litigation
in whole or in part. This includes a discussion
of bills before Congress that appear ready to
resolve—at long last—the decades-long as-
bestos litigation. Second, we examine why a
bipartisan majority of Congress is sponsoring
the Protection of Lawful Commerce in Arms
Act. Finally, we discuss factors that practitio-
ners in other industries should consider in
determining whether a legislative resolution
to litigation is an attainable objective.

-~

Congressional Efforts to Protect
Industries from Litigation

During the House debate over the Protection of
Lawful Commerce in Arms Act, opponents of
the bill falsely asserted that it was an unprec-
edented blanket or special immunity for an
entire industry. 149 Cong. Rec. H2968, 2969
(April 9,2003) (Statement of Rep. Watt). Rep-
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resentative Cliff Stearns (R-Florida), the lead
sponsor in the House, responded to this charge
by noting that Congress had enacted numer-
ous other federal statutes to “protect. .. spe-
cific industries... . where these industries...
have found themnselves uniquely threatened by
bizarre or novel legal situations. ... There are]
major pieces of legislation, very similar, very
like this bill that have been passed by Con-
gress to protect and to enforce protection against
nuisance lawsuits.” 149 Cong. Rec. H2968,
2970-71 (Apr. 9, 2003).

Representative Stearns was, of course, com-
pletely correct. As the following examples show,
the United States Code contains numerous
statutes in which Congress has sought to pro-
tect different industries from the onslaught of
litigation.

National Childhood
Vaccine Injury Act of 1986
While asbestos may have been the first true
mass tort, the first mass tort to which Con-
gress responded was the vaccine litigation cri-
sis of the early 1980s. Vaccine manufacturers
faced a flood of lawsuits alleging adverse re-
actions to childhood immunizations, such as
allegations of neurological impairments result-
ing from immunization with the diphtheria-
tetanus-pertussis vaccine. See, e.g., Jones v.
Lederle Laboratories, 982 F.2d 63 (2d Cir. 1992).
Concerned that the cost of this litigation had
resulted in an enormous increase in the prices
of vaccines and a consequent reduction in the
number of manufacturers willing to sell child-
hood vaccines (see H.R. Rep. No. 908, 99th
Cong., 2d Sess. 4-5 (1986)), in 1986 Congress
enacted the National Childhood Vaccine Injury
Act, Pub.L. 99-660, 42 U.S.C. $300aa-1, ef seq.
In passing the Vaccine Act, Congress noted
that, while most children greatly benefit from
immunizations, there was a small number who
foreseeably and unavoidably sustain injuries
associated with the vaccines. Congress sought
to remove the twin economic disincentives of
litigation costs and verdict uncertainty that
were driving vaccine suppliers from the mar-
ket, while ensuring that those who were truly
injured had a legal remedy. Accordingly, Con-
gress significantly limited the common law
remedies available to those injured, such as by
requiring them to exhaust remedies under a
federally sponsored compensation program
before commencing a civil action and limit-
ing the availability of punitive damages. As
courts have noted, the Vaccine Act “ensure]s)

that all children who are injured by vaccines
have access to sufficient compensation for their
injuries, and ‘free[s] manufacturers from the
specter of large, uncertain tort liability, and
thereby. .. keep[s] manufacturers in the mar-
ket” Strauss v. American Home Products Corp.,
208 ESupp.2d 711,713 (S.D.Tex. 2002), quot-
ing Schafer v. American Cyanamid Co., 20 E3d
1,4 (1t Cir. 1994).

Biomaterials Access
Assurance Act of 1998
Roughly ten years ago, the mass tort du jour was

congress is on the verge of
prohibiting lawsuits that seek
to blame manufacturers and
product sellers for the criminal
misuse of their lawfully sold,
non-defective products.

the silicone breast implant litigation. Women
around the nation sued Dow Corning and oth-
ers, alleging that silicone leaking from the im-
plants caused various systemic diseases. See,
e.g., Dow Chemical Co. v. Mahlum, 114 Nev.
1468,970 P2d 98 (1998).1n 1998, a National
Science Panel created by United States District
Judge Sam Pointer concluded that silicone did
not cause such diseases, thereby essentially
sounding the death knell for that mass tort, See
Inre Silicone Litigation, 2000 Westlaw 33180471,
at *23 (Dec. 29, 2000). By then, however, much
of the damage had already been done. Dow
Corning was driven into bankruptcy by the
litigation, and other defendants spent untold
millions to defend claims that were eventually
shown to have no factual basis. Dow Corning is
proof positive that a company can win frivolous
litigation but go bankrupt in the process—a
very real concern in the Firearms Industry
Litigation.

Asin the vaccine litigation, one of the risks
of mass tort litigation—the twin market dis-
incentives of legal defense costs and verdict
uncertainty—reared its ugly head in the sili-
cone breast implant litigation. Specifically, the
breast implant litigation convinced many com-
panies that supply raw materials to medical
device manufacturers that the risks of selling to
that market—and possibly getting swept into

the device manufacturers’ litigation—out-
weighed the benefits of selling to that market.
The result was that, probably unbeknownst to
the public at large, the United States faced a
serious biomaterials shortage in the 1990s,all
because of litigation that eventually proved to
be scientifically unfounded.

In response to this medical crisis, Congress
passed the Biomaterials Access Assurance Act
of 1998, Pub.L. 105-230, 21 U.S.C. §1601, et
seq. The purpose of the Biomaterials Act is to
protect suppliers of raw material and compo-
nent parts that are used in medical devices
and to ensure the availability of those medi-
cal devices. The Act “supersedes State law to
create an exclusion from liability for manu-
facturers of raw materials or components of
medical implants.” See 149 Cong. Rec. H2968,
2970-71 (Apr. 9, 2003).

The General Aviation Revitalization Act
Manufacturers of small aircraft faced similar
market disincentives. Whereas aircraft pur-
chased by commercial airlines are routinely
upgraded, maintained, and replaced at the
end of their useful life, small aircraft purchased
by individuals and small businesses may not
always receive the maintenance required to keep
them in good working order. When lawsuits
by individuals and small businesses threat-
ened the viability of small aircraft manufac-
turers, Congress responded with the General
Aviation Revitalization Act of 1994, Pub.L.
103-298,49 US.C. §40101 (GARA).

GARA is an amendment to the Federal Avia-
tion Act of 1958 that “establish{ed] time limi-
tations on certain civil actions against aircraft
manufacturers” | Congress] belicved that man-
ufacturers were being driven to the wall because,
among other things, of the long tail of liability
attached to those aircraft, which could be used
for decades after they were first manufactured
and sold.” Iyon v. Agusta S.PA.,252 F3d 1078,
1084 (9th Cir. 2001), cert. denied, 534 U.S.
1079 (2002). Given the structure and remedies
established by tort law, Congress grew deeply
concerned about the costs imposed upon gen-
eral aviation aircraft manufacturers. See H.R.
Rep. No. 103-525, pt. 1, at 1-4 (1994). Deter-
mining “that the economic health of the gen-
eral aviation aircraft manufacturing industry
depended on lifting the requitement that man-
ufacturers abide the possibility of litigation for
the indefinite future when they sell an airplane,”
ILyon, 252 E3d at 1089, Congress enacted GARA,
“which generally protects manufacturers of
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small planes more than 18 years old against
personal injury lawsuits in both Federal and
State courts.” 149 Cong.Rec. H2968, 2970-71
(Apr. 9,2003).

Y2K Act of 1999

Economic disincentives related to litigation
also motivated the Y2K Act. See Pub.L. 106-37,
15 US.C. §6601 et seq. Congress was concerned
that “the potential for liability—in particular,
concern about the substantial litigation ex-
penses associated with defending against even
the most insubstantial lawsuits— [wals prompt-
ing many persons and businesses with techni-
cal expertise to avoid projects aimed at curing
year 2000 computer date-change problems.”
15 U.S.C. §6601(a)(B}(6), (b)(4). Accord-
ingly, Congress enacted the Y2K Act “[t]o es-
tablish certain procedures for civil actions
brought for damages relating to the failure of
any device or system to process or otherwise
deal with the transaction from the year 1999 to
the year 2000, and for other reasons.” It “lim-
its punitive damages and establishes special
procedures for liability in Y2K cases.” 149
Cong.Rec. H2968, 2970-71 (Apr. 9, 2003).

The Proposed Ashestos Trust
As of July 2003, the prospects for a Congres-
sional resolution to the decades-long asbestos
litigation crisis looked promising. Asbestos
lawsuits have already driven at least 67 compa-
nies to bankruptcy and another 8,400 compa-
nies into court. See ‘Asbestos Takes the Senate]
Wall Street Journal, July 1, 2003. The United
States Supreme Court, meanwhile, has im-
plored Congress to act. See Ortiz v. Fibreboard
Corp.,527 U.S.815 (1999); Armchem Products,
Inc. v. Windsor, 521 U.S. 591 (1997).
Congress appears finally to be responding to
these pressures. The pending “Fairness in As-
bestos Injury Resolution Act of 2003” would
establish an asbestos “trust fund”—which is ex-
pected to be well over $100 billion—financed
by contributions from current asbestos defend-
ants and insurers. In return, the remaining as-
bestos defendants and insurers are expected
to finally get some protection from a tort sys-
tem that has not served either plaintiffs or
defendants well. As of July 2003, the Senate
Judiciary Committee had approved the asbestos
trust bill. See New York Times, July 11,2003.

Firearms Industry Litigation
Like some of the immunity statutes referenced
above, the proposed Protection of Lawful Com-

merce in Arms Act is motivated in part by
Congressional concern about the adverse ef-
fect of litigation costs on interstate commerce.
The Act, however, is different from the refer-
enced immunity statutes in that it is directed
at the Firearms Industry Litigation—a new
and troubling type of litigation that seeks to
circumvent the democratic legislative process
by using litigation to regulate a legal industry.

The Firearms Industry Litigation cases gen-
erally assert state law public nuisance claims
and/or so-called “negligent marketing claims.
Seeking to hold the industry liable for the crim-
inal acts of others, the gravamen of these pub-
lic nuisance and negligent marketing claims is
that the defendant manufacturers, distributors,
and retailers bear responsibility for allegedly
“supplying” or “feeding” an “illegal gun mar-
ket” from which criminals obtain firearms
they subsequently use in crime. The plaintiffs,
principally municipalities but also including
the Attorney General of the State of New York
and the National Association for the Advance-
ment of Colored People, allege that the exist-
ence of this illegal gun market constitutes a
public nuisance under the common law of a
particular state. The plaintiffs typically seek a
mandatory injunction requiring the defend-
ants to “abate” the nuisance and/or to pay hun-
dreds of millions in damages (which would
effectively bankrupt the industry).

The injunctive relief sought in these cases,
however, is not limited to the boundaries of the
state under whose law the claims are brought.
Rather, the plaintiffs seek injunctive relief that
is geographically unlimited in scope. Indeed,
the entire goal of the Firearms Industry Litiga-
tion is to use a particular state’s common law of
public nuisance to alter the defendants’ distri-
bution practices in other states. In essence, the
plaintiffs seek to regulate the distribution of
firearms nationwide through the use of a state’s
common law of public nuisance.

Aclear example of the regulatory objective
of the Firearms Industry Litigation can be
found in the complaint filed in NAACP v. A.A.
Arms, Inc., No. 99 CIV 3999 (JBW) (E.DN.Y.).
See 2003 U.S.Dist. LEXIS 3377,2003 U.8.Dist.
LEXIS 3531. The NAACP seeks to have a fed-
eral court judge sitting in diversity and applying
New York law enter a geographically limitless
(i.e., nationwide) injunction directing that
each defendant “maintain a contract and/or
franchise agreement with its distributors and/
or retailers to establish, implement and enforce
the following mandatory requirements of its

distributors and/or retailers” The requested
injunction then listed retailers to whom dis-
tributors would not be permitted to sell: “non-
stocking” dealers; “non-storefront” dealers;
and retailers who do not maintain adequate
liability insurance or an inventory worth at
least $250,000. Furthermore, distributors and
retailers would not be permitted to sell more
than one handgun to the same person in a 30-
day period. The injunction would have required
that each defendant “not market, distribute and
sell handguns to other defendants, distribu-
tors and retailers who sell handguns at hand-
gun shows” Manufacturers would have been
required to conduct quarterly inspections of
all distributors and retailers. They would also
have to “Institute an industry-wide program
of warranty revocation upon individual resale
of handguns, unless the firearm is resold only
through a bona fide stocking handgun retailer
so that secondary sales are subject to back-
ground checks under the Brady Handgun Vio-
lence Prevention Act”

The sweeping regulatory injunction sought
by the NAACP is typical of that sought in other
Firearms Industry Litigation complaints and
is patently unconstitutional. As set forth be-
low, the Constitution’s Commerce Clause and
its underlying principles of federalism and
separation of powers prohibit a court from
using a state’s law to regulate commerce oc-
curring outside that state. Because the Fire-
arms Industry Litigation is designed to, and
will, alter drastically the relationships between
states and the federal government and between
and among sister states, Congress is not only
well within its constitutional power to halt the
Firearms Industry Litigation, but must do so to
preserve and protect the Constitution’s care-
fully balanced allocation of power.

Commerce Clause’s

Effect on State Regulation

The Constitution’s Commerce Clause empow-
ers only Congress to “regulate Commerce with
foreign Nations, and among the several States”
US. Const.art. 1 §8, cl. 3. The Supreme Court
has long held that the Commerce Clause lim-
its the power of state and local governments
to take actions affecting foreign and interstate
commerce, See Healy v. The Beer Institute, 491
U.S. 324,326 n.1 (1989). This implied limita-
tion on state and local powers is commonly
referred to as the “dormant Commerce Clause”
In applying the dormant Commerce Clause,
courts analyze whether a state law “directly
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regulates or discriminates against interstate
commerce” (Brown-Forman Distillers Corp. v.
New York State Liquor Authority, 476 U.S.573,
579 (1986); see also, Oregon Waste Systems,
Inc. v. Department of Environmental Quality,
511 U.S. 93,99 (1994)), or whether the state
law simply has an incidental effect. See Pike v.
Bruce Church, Inc.,397 U.S. 137, 142 (1970).
“When a state statute directly regulates or dis-
criminates against interstate commerce,...
[courts] have generally struck down the statute
without further inquiry.” Brown-Forman Dis-
tillers, 476 U.S. at 579; accord, Edgar v. MITE
Corp., 457 U.S. 624, 640 (1982) (“The Com-
merce Clause. .. permits only incidental reg-
ulation of interstate commerce by the States;
direct regulation is prohibited””); Shafer v. Farm-
ers Grain Co., 268 U.S. 189,199 (1925) (hold-
ing that a “state statute which by its necessary
operation directly interferes with or burdens
[interstate] commerce is a prohibited regula-
tion and invalid, regardless of the purpose
with which it was enacted”).

In particular, the dormant Commerce
Clause prohibits state governments from
directly controlling commerce that occurs
wholly outside of their jurisdictions and that
could result in inconsistent legislation. Healy,
491 U.S. at 336,337 n.14. The Supreme Court
in Healy summarized the Commerce Clause’s
prohibition on such extraterritorial action as
follows:

First, the Commerce Clause. .. precludes

the application of a state statute to com-

merce that takes place wholly outside of the

State’s borders, whether or not the com-

merce has effects within the State. . .. Second,

a statute that directly controls commerce

occurring wholly outside the boundaries

of a State exceeds the inherent limits of the
enacting State’s authority and is invalid re-
gardless of whether the statute’s extraterri-
torial reach was intended by the legislature.
The critical inquiry is whether the practical
effect of the regulation is to controf conduct
beyond the boundaries of the State. ... Third,
the practical effect of the statute must be
evaluated not only by considering the con-
sequences of the statute itself, but also by
considering how the challenged statute may
interact with the legitimate regulatory re-
gimes of other States and what effect would
arise if not one, but many or every, State
adopted similar legislation. Generally speak-
ing, the Commerce Clause protects against
inconsistent legislation arising from the

“Industrywide i

projection of one state regulatory regime

into the jurisdiction of another State.
491 U.S. at 336-37. The Supreme Court has re-
peatedly condemned such extraterritorial ac-
tion as per se unconstitutional. See, e.g., Edgar
v. MITE, 457 U.S. at 626-27,643-46 (striking
as per se invalid Illinois law allowing Tllinois
official to evaluate tender offer for shares of an
1llinois company, regardless of the existence
of Tllinois shareholders); Brown-Forman v.
New York, 476 U.S. at 582-83 (striking as per
seinvalid a price affirmation statute requiring
New York liquor sellers to charge prices no

The United States Code
contains numerous statutes in
which Congress has sought to
protect different industries from
the onslaught of litigation.

higher than those charged to customers out-
side New York; “{w]hile New York may regu-
late the sale of liquor within its borders,.. . it
may not... ‘regulate the price to be paid’ for
liquor in those states”). Stated otherwise, while
state law that directly regulates interstate com-
merce is subjected to a strict scrutiny that it
rarely survives, an extraterritorial law is a form
of direct regulation that never survives. See
Cotto Waxo Co. v. Williams, 46 E3d 790 (8th
Cir. 1995),

The type of injunctive relief sought in the
Firearms Industry Litigation would result in
the direct regulation of extraterritorial com-
mece, would violate the Healy principles, and
is per se unconstitutional, The NAACP’s pro-
posed injunction (again as an example of this
sort of litigation), purports to permit a court
applying New York law to regulate the mar-
keting, distribution, and sale of firearms sold
everywhere,and thus well beyond the borders
of New York. The extraterritorial reach of that
proposed injunction is undeniable, and it is
identical in all material respects to the provi-
sions found per se invalid in Edgar and Brown-
Forman.

That the Firearms Industry Litigation plain-
1iffs seek to regulate interstate commerce through
a court order—as opposed to state legisla-
tion—does not protect the regulation from
constitutional scrutiny. The United States Su-
preme Court has made abundantly clear for

igation Committee

decades that “[s]tate power may be exercised
as much by a jury’s application of a state rule of
law in a civil lawsuit as by a statute” BMW of
North America v. Gore, 517 US. 559,573 (1996).
Accord, New York Times Co. v. Sullivan, 376
U.S. 254,265 (1964) (“It matters not that that
law has been applied in a civil action and that
it is common law only.... The test is not the
form in which state power has been applied
but, whatever the form, whether such power
has in fact been exercised.”); San Diego Build-
ing Trades Council v. Garmon, 359 U.S. 236,
246-47 (1959) (“Our concern is with delimit-
ing areas of conduct which must be {ree from
state regulation if national policy is to be left
unhampered. Such regulation can be as effec-
tively exerted through an award of damages
as through some form of preventive relief.’)
Shelley v. Kraemer, 334 U.S. 1 (1948) (holding
that judicial enforcement of a racially restric-
tive covenant would constitute state action and
violate the Fourteenth Amendment). Accord-
ingly, the Constitution prohibits a court apply-
ing one state’s common law from enjoining or
regulating commerce occurring outside that
state’s borders.

Violating Principles of Federalism,
Gomity, and State Sovereignty
Inaddition to the restrictions of the Commerce
Clause, the federal system established by the
Constitution prohibits a single state from pro-
jecting its policy choices onto sovereign sister
states. [n our federal system, each state is sov-
ereign within its territorial borders, subject
only to the supreme authority of the federal
government. As the Supreme Court held in
Healy v. The Beer Institute, the Constitution
has a special concern for “the maintenance of a
national economic union unfettered by state-
imposed limitations on interstate commerce”
and “the autonomy of the individual states
within their respective spheres” 491 U.S. at
335-36. These principles of state sovereignty
have long provided the bedrock of our federal
system. See, e.g., Bigelow v. Virginia, 421 U.S.
809, 824 (1975) (“A State does not acquire
power or supervision over the internal affairs
of another State merely because the welfare
and health of its own citizens may be affected
when they travel to that State”).

The United States Supreme Court empha-
sized these core principles in BMW v. Gore,
supra. There, an Alabama state court awarded
plaintiff $2,000,000 in punitive damages from
defendant BMW~-along with $4,000 in com-
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pensatory damages. In determining whether
the punitive damage award was “grossly exces-
sive” in violation of the Due Process Clause,
the Supreme Court considered the scope of
Alabamna’s legitimate state interests—specifi-
cally including whether Alabama could pun-
ish based upon out-of-state conduct that was
lawful in those other states.

The Supreme Court held in Gore that “one
State’s power to impose burdens on the inter-
state market. .. is not only subordinate to the
federal power over interstate commerce,...
but is also constrained by the need to respect
the interests of other States”” Gore, 517 U.S. at
571. According to the Court, “it follows from
these principles of state sovereignty and co-
mity that a State may not impose economic
sanctions on violators of its laws with the intent
of changing the tortfeasors lawful conduct in
other States” Id. at 572. Because any attempt by
Alabama “to alter BMW's nationwide policy. ..
would. ... infring[e] on the policy choices of
other States,” Alabama was prohibited from
considering lawful out-of-state conduct in
rendering a punitive damage award. d. Thus, the
Court held that neither Alabama nor any other
state could constitutionally “impose sanctions. ..
to deter conduct that is lawful in other jurisdic-
tions.” Id. at 573. While Congress has “ample
authority to enact... a policy for the entire
Nation, it is clear that no single State could do
s0, or even impose its own policy choice on
neighboring States.” Id. at 571.

The Supreme Court recently re-affirmed
BMW v. Gore’s state sovereignty analysis in
State Farm Mutual Automobile Insurance Co. v.
Campbell, 123 S.Ct. 1513 (2003). Like Gore,
Campbell involved a punitive damage award
from a state court that was based in part on
out-of-state conduct. According to the Su-
preme Court, “[t}his case... was used as a
platform to expose, and punish, the perceived
deficiencies of State Farms operations through-
out the country. The Utah Supreme Court’s
opinion makes explicit that State Farm was
being condemned for its nationwide policies
rather than for the conduct directed toward
the Campbells”” Id. at 1521. As in Gore, how-
ever, the Supreme Court held that “[a] State
cannot punish a defendant for conduct that
may have been lawful where it occurred” Id. at
1522. Indeed, going even further than Gore,
the Campbell court held that, even with re-
spect to acts that are unlawful outside of the
states jurisdiction, the state’s power is limited:
“[a]ny proper adjudication of conduct that

occurred outside Utah to other persons would
require their inclusion, and, to those parties,
the Utah courts, in the usual case, would need
to apply the laws of their relevant jurisdiction”
Id. Accordingly, the Supreme Court struck down
Utah's punitive damages award.

‘The relief sought in the Firearms Industry
Litigation—and the “regulation through liti-
gation” that it embodies—does violence to the
principles of federalism and state sovereignty
that lie at the heart of Gore, Carnpbell, and the
Constitution. If the NAACP, for example, had
obtained against even one defendant the geo-
graphically unlimited injunction it sought,
that injunction would necessarily have required
the court to regulate and govern, under New
York law, the marketing, distribution, and sales
of fircarms in the other 49 states. Non-defend-
ant, federally licensed dealers in each of those
states would have their commercial activities
governed not just by the federal government
and their own state government, but also by
regulations imposed through a court order
based upon New York common law. This dras-
tic—and unprecedented—remedy would have
the “practical effect” of exporting New York
law and permit the Empire State to regulate
commercial activity that is otherwise lawful
in other jurisdictions. It would infringe upon
the autonomy and sovereignty of any state
that has rejected, would reject, or might reject
the regulations by which the NAACP thinks a
legal, non-defective product should be sold
nationally. See Healy, 491 U.S. at 336 n.13;
Gore,517 US.at 571-72,

Consider, for example, the proposed injunc-
tion's prohibition against distributors selling to
retailers who sell more than one handgun to
the same person within a 30-day period. That is
an issue on which several states have legisfated.
Compare, e.g.,Va.Code $18.2-308.2:2(Q) (per-
mitting sales of more than one handgun per
month under certain circumstances), with
8.C.Code §23-31-140(C) (generally prohibiting
sales of more than one handgun per month).
To the extent the NAACP’s proposed injunc-
tion would conflict with legislation in a par-
ticular state, the injunction would purport to
supplant and override that state’s public policy
choice with New York’s policy choices, To the
extent a state has not legislated on this issue,
the injunction would still impose upon such
a state New Yorks preferences on that issue.
Either way, the autonomy of the citizens of 49
states would be infringed by the injunction.
Every restriction in the injunction—e,g., those

on non-stocking dealers, non-storefront deal-
ers, inadequately insured dealers, dealers with
smaller inventory, dealers with two trace re
quests, and distributors and dealers who sell
at gun shows—Involves the same exporta-
tion of policy choices, and is constitutionally
barred. Edgar v. MITE, supra, 457 U.S. at 640
(“direct regulation is prohibited.”); Shafer v.
Farmers Grain Co., supra.

The Firearms Industry Litigation (and any
similar attempt to regulate through litigation),
however, suffers from an even greater consti-
tutional defect. These cases do not involve the
interpretation of a state statute, but instead
involve the judge-made common law of public
nuisance. As a result, a court cannot even be
guided by a state legislature’s policy choices
on the issues at stake. In reality, the injunctive
relief sought in the Firearms Industry Litiga-
tion seeks to supplant the firearms distribu-
tion policy choices of 49 other states with the
policy choices of a particular plaintiff and
court. As the Supreme Court held in State Farm
. Campbell,[a] basic principle of federalism
is that each State may make its own reasoned
judgment about what conduct is permitted or
proscribed within its borders” 123 $.Ct. at
1523. The Firearms Industry Litigation flouts
every notion of federalism and the representa-
tive democracy upon which this nation is built.

Violating the Separation of Powers
Finally, the Firearms Industry Litigation is de-
signed to, and would, violate the separation of
powers doctrine as well. Article I of the Consti-
tution vests in Congress all legislative powers,
including the power to regulate commerce with
foreign nations and among the states. Article
1II, meanwhile, vests in the judicial branch the
task of reviewing and interpreting the laws.
See, .., O’Connor & Sabato, American Gov-
ernment: Roots and Reform, at 41 (1994).“The
judges can exercise no. .. legislative function”
The Federalist, No. 47 (James Madison), Stated
otherwise, it is for the legislature to enact and
for the courts to react.

Asthe NAACP’s proposed injunction makes
clear, the goal of the Firearms Industry Litiga-
tion is to have state courts “enact” a national
firearms distribution law. The injunctive relief
sought, which would establish policies pursu-
ant to which manufacturers and distributors
would be required to distribute and sell fire-
arms nationwide, constitutes improper and
unconstitutional judicial legislation. See Pere-
las v. Arms Technology, Inc., 778 S0.2d 1042,
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1045 (Fla.App. 2001) (“The County’s request
that the trial court use its injunctive powers to
mandate redesign of firearms and declare that
the appellees’ business methods create a pub-
lic nuisance is an attempt to regulate firearms
and ammunition through the medium of the
judiciary. ... The County’s frustration cannot
be alleviated through litigation as the judi-
clary is not empowered to ‘enact’ regulatory
measures in the guise of injunctive relief. The
power to legislate belongs not to the judicial
branch of government but to the legislative
branch.”). As a New York appellate court re-
cently held in affirming the dismissal of the
state’s complaint against firearms manufac-
turers and distributors,“the plain fact [is] that
courts are the least suited, least equipped, and
thus the least appropriate branch of govern-
ment to regulate and micro-manage the man-
ufacturing, marketing, distribution and sale
of handguns”” People v. Sturm, Ruger, supra.
Amending the interstate firearms laws is a
function for the legislative branch—specifi-
cally and exclusively the United States Con-
gress—not for the judicial branch.

The Protection of Lawful

Commerce in Arms Act

While the elements of congressional immunity
statutes vary widely, certain general principles
can be distilled. First, all such statutes seem to
recognize that, regardless of whether litigation
is justified or frivolous, the twin economic dis-
incentives of legal defense costs and verdict
uncertainty often have undesirable market
consequences that Congress seeks to cure. If an
industry or profession can convince Congress
that it is a critical component of the nation's
economy,and that these disincentives have a real
potential to damage a segment of the economy,
that likely increases the odds for obtaining im-
munity. Second, where a product proximately
causes the injuries being alleged, then, as with
the Vaccine Act and the Fairness in Asbestos
Injury Resolution Act, Congress may link im-
munity to a federally administered compen-
sation program. Where causation is remote or
unproven, however, such as with the silicone
breast implant litigation and the Municipal
Firearms Litigation, Congress will not link
immunity to a compensation vehicle.

The Protection of Lawful Commerce in Arms
Actfits these general principles. The Fircarms
Industry Litigation has generated the twin
economic disincentives that one sees in virtu-
tlly every instance in which Congress grants

immunity. Moreover, firearms are an impor-
tant part of the economy, serving the military,
law enforcement, the tens of millions of out-
door sports enthusiasts and hunters, and those
interested in self-defense. Our nation's wild-
life management is heavily dependent upon
federal excise tax revenue collected from the
sale of firearm and ammunition products. In-
deed, because of the significant role firearms
played when this nation was founded, firearms
are the only product that has explicit constitu-
tional protection—in the Second Amendment.
Finally, because the injuries that the Firearms

The Constitution prohibits a
single state from projecting its
policy choices onto sovereign
sister states.

Industry Litigation seeks to redress are—by
definition—those caused by criminal vio-
lence, it would be ludicrous to link immunity
here to a compensation fund.

The Protection of Lawful Commercein Arms
Act, however, suggests a new element that may
greatly enhance the likelihood of congressional
immunity: when an industry is threatened
with regulation through litigation. As the fore-
going discussion makes clear, the Firearms In-
dustry Litigation arose from a vocal minority’s
dissatisfaction with the myriad of existing
federal and state regulations of the interstate
distribution of firearms. See, e.g., Penelas v.
Arms Technology, Inc., supra. Unable to achieve
stricter regulation through the democratic
process, this minority decided to impose its
will upon others through state “public nui-
sance” litigation that is designed to impose
interstate regulation. Because this regulation
through litigation poses an unfounded but
serious challenge to the balance of powers be-
tween and among the federal and state gov-
ernments, Congress has had little choice but
to reassert its exclusive authority.

Thus, while the Protection of Lawful Com-
merce in Arms Act would prohibit certain spe-
cific causes of action directed at the firearms
industry, the overwhelming bipartisan support
it enjoys in Congress is attributable to some-
thing more fundamental: Congress’s desire to
preserve and protect core constitutional prin-
ciples regarding interstate commerce, federal
versus state rights, and sister state comity. Be-

cause the proposed Act prohibits state law from
encroaching upon Congress’s exclusive power
to regulate interstate commerce and reinforces
both federalism and the separation of powers,
it can serve as an important model for other
industries threatened with attempts to regu-
late through litigation their lawful commer-
cial activity.

The Future of
Regulation-hy-Litigation

It is not difficult to envision other situations in
which Congress would need to stop unconsti-
tutional regulation through litigation. One pos-
sibility already on the horizon is the spate of
complaints recently filed against the “fast food”
industry. See“Salivating Over Fast-Food Torts,”
Wall Street Journal, June 30, 2003, Participants
at a recent “fast food litigation” conference
have argued that obesity is the result of Amer-
ica’s food supply being too plentiful and too
cheap, and that “deliberate federal policies make
this so" Jd. Another possible target is the alco-
holic beverages industry.

To the extent state law claims are asserted in
an effort to regulate interstate commerce in
food or alcoholic beverages, one should not be
surprised to see Congress grant some form of
litigation immunity. Indeed, fast on the heels
of this “fast food litigation,” Congressman Ric
Keller (R-Florida) has introduced a bill for the
Personal Responsibility in Food Consumption
Act, which would immunize a “manufacturer,
distributor, or seller of a food or non-alcoholic
beverage product intended for human con-
sumption” from “civil liability, in Federal or
State court, whether stated in terms of negli-
gence, strict liability, absolute liability, breach
of warranty, or State statutory cause of action,
relating to consumption of food or non-alco-
holic beverage products unless the plaintiff
proves that, at the time of sale, the product
was not in compliance with applicable statu-
tory and regulatory requirements.” H.R. 339,
108th Cong, {2003). On July 17,2003, Senator
Mitch McConnell (R-Kentucky) introduced a
companion bill.

As the Firearms Industry Litigation and the
“fast food litigation” indicate, plaintiffs lawyers
will go to great lengths to ignite industry-wide
litigation. Regulation through litigation is one
of the plaintiffs’ bar’s latest efforts, but the
constitutional issues that this effort raises make
it uniquely susceptible to congressional pre-
emption such as that contained in the Protec-
tion of Lawful Commerce in Arms Act, K
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OP-ED ARTICLE FROM New York Daily News, Sunday, January 9, 2005, submitted
by Lawrence G. Keane, Counsel, Beckman and Associates, Counsel to North
American Arms

Suits Against Gun Makers Won’t Stop Crime

BY LAWRENCE G. KEANE

The City Council’s Gun Industry Responsibility Act is an unconstitutional attempt to
regulate interstate commerce, is premised on the false assumption gun makers act
irresponsibly and will not reduce gun crime in the city.

Recently, Boston, as it voluntarily dropped its lawsuit to blame gunmakers for gun crimes
there, acknowledged in court that the industry was “committed to the safe, legal and
responsible sale and use of their products.” Our industry works cooperatively with law
enforcement through programs like “Don’t Lie for the Other Guy,” which assists the
Bureau of Alcohol, Tobacco and Firearms in training gun dealers to prevent illegal
purchases of firearms.

More important, this bill will not reduce gun crime in New York. The bill’s “code of
conduct” seeks to impose the sorts of gun control measures that, according to
independent studies by the Center for Disease Control and the National Academy of
Sciences, can not be shown to reduce gun violence. Lawsuits under the bill will simply
bankrupt law-abiding businesses by blaming them for the actions of criminals.

A report by the Clinton-era Department of Justice showed that only a small number of
prison inmates — approximately 8% — obtained their crime gun from a gun store and
fewer than 1% got them from gun shows. 1t is perfectly legal for a dealer to sell at a gun
show. And, despite gun controllers’ rhetoric, there is no gun show loophole. When a
licensed dealer sells a gun anywhere — in his store or at a gun show — he must perform
a criminal background check.

There already is a code of conduct for the firearm industry: the federal Gun Control Act.
The city’s bill is an unconstitutional attempt to use the threat of lawsuits and crushing
liability jury awards to impose nationwide its views on how guns should be sold.

Only Congress has the power to regulate interstate commerce. New York City does not
have the right to make public policy choices for businesses and citizens of other states.
This unconstitutional and ill-considered bill serves only as further ammunition for
Congress to pass the Protection of Lawful Commerce in Arms Act, a common-sense legal
reform to stop junk lawsuits like those the city’s bill would spawn.

Keane is senior vice president and general counsel for the National Shooting Sports
Foundation, the nonprofit trade association for the firearms industry.

Appeared in New York Daily News, Sunday, January 9, 2005.
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LETTER FROM WALTER OLSON, SENIOR FELLOW, MANHATTAN INSTITUTE FOR POLICY
RESEARCH TO THE HONORABLE CHRIS CANNON

875 King St.
Chappaqua, NY 10514
wo(@walterolson.com

March 22, 2005

Rep. Chris Cannon, Chairman

Subcommittee on Commercial and Administrative Law
House Judiciary Committee

U.S. House of Representatives

Washington, DC 20515

Dear Rep. Cannon:

I write in support of H.R. 800, the Protection of Lawful Commerce in Arms Act,
on which the Subcommittee earlier this month held a hearing. As you may recall, I was a
witness at the April 2, 2003 hearing on the predecessor bill, then styled H.R. 1036. (A
copy of my testimony then is available at
hitpi/judiciary house.govimedia/pdfs/olson(40203 pdf). This brief note is just to
emphasize that the passage of time has made the case for this measure even stronger.

In the intervening two years, the courts have continued their record of
overwhelmingly rejecting requests to invent new law so as to hold gun manufacturers and
lawful gun sellers lable for later criminal misuse of guns. Unfortunately, it has always
been the strategy of some anti-gun litigators 1) to count on getting lucky somewhere,
most likely in a court predisposed by local political climate against the majority view; 2}
to use the expense and distraction of litigation itself as a club with which to demand
settlement. And unfortunately, there is reason to believe that both of these strategies
remain a material danger to the business of lawful gunmaking and -selling.

In recent years, anti-gun forces have pushed a third line of attack, namely trying
to persuade jurisdictions sympathetic to their case (typically cities) to enact punitive new
liability rules of interstate application. An especially egregious example of this trend is
New York City’s enactment of what it calls the Gun Industry Responsibility Act, which
purports to impose liability on gunmakers and sellers for entirely lawful sales in other
states. So extreme and ill-considered is GIRA that it has drawn pointed criticism even
from legal scholars otherwise well disposed toward firearms litigation (see, e.g.,
http:/fwrit.news. findlaw.convcommentary/20050307 Ivtton.htiml ). As I point out in a
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recent opinion piece for the New York Times (attached, or at hitp://www.manhatian-
institute org'htnl! nvi-wrong targethtm ), GIRA and similar legislation elsewhere make
it clear that some anti-gun enclaves intend to impose their desired gun-selling laws on the
rest of the country. H.R. 800 is an appropriate -- perhaps the only appropriate --
response.

Yours sincerely,

Walter Olson

Senior Fellow

Manhattan Institute for Policy Research

Author, “The Rule of Lawyers” (St. Martin’s, 2003)
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APPENDIX

The Wrong Target
New York Times

By Walter Olson
February 6, 2005

IN January, Mayor Michael R. Bloomberg signed a bill passed by the City Council
making gun makers and dealers liable for crimes perpetrated with their prc

they adopt a "code of conduct” that, among other things, would limit the ¢

handguns they can sell to one person and require background checks on p

buyers at gun shows. The strange thing about this new law is that it applies not only to
sales within New York City, but also to sales in other states and cities.

This new law is too clever by half and it's also shortsighted. 1t insults the right to
democratic self-governance of the 273 million Americans who don't live in New York
City. Moreover, it may have a consequence that Mayor Bloomberg and other gun-control
advocates have not foreseen: it could be further impetus for a bill in Congress, nearly
enacted last year, which would pre-empt local efforts at gun-control through litigation.

It's hardly a secret that New York City is out of step with the rest of the country on issues
involving firearms. But there's no need to reargue the gun control controversy to
appreciate a few basic points.

First, whatever the merits of the city's gun permit process, which makes it nearly
impossible for ordinary residents to own guns lawfully, it's an act of aggression against
citizens of other states to try to control gun sales nationwide, as the new ordinance would
do. The residents of Georgia, Idaho, Indiana and Vermont happen to prefer a different
balance on gun liberty, and New Yorkers have no more right to pass a law overriding
their chosen policy than, say, social conservatives in Salt Lake City or Cincinnati have a
right to pass a law about the sale of alcohol or indecent literature in New York - no matter
how annoyed they may be that some of those products make their way into their states.

And second, again leaving aside the merits of gun control as a policy in itself, it is wrong
to try to smuggle such controls in through the back door by punishing dealers for gun
sales that were lawful at the time. Yet under the new ordinance, distant gun
manufacturers and dealers could be made to pay damages for a shooting in New York
City even if the presence of the gun here did not result from any bad acts of theirs. For
example, under the new law, if a gun had been stolen in a burglary from a lawful Florida
owner, the manufacturer and dealer could be legally responsible for death or injury to a
person in Queens. Their only defense would be to show that they had adopted the city's
stringent new guidelines, which go well beyond current federal law.
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Last year, Congress nearly passed a law that would have forbidden most lawsuits by
crime victims against gun makers and dealers. Indeed, the bill was defeated only by
opponents attaching an amendment that would have renewed the assault-weapons ban, a
step intended as a poison pill to get gun-rights groups to withdraw their support for the
bill, which they did.

When the issue returns in this year's (more pro-gun) Congress, Mr. Bloomberg's new law
is likely to serve as a prime exhibit of the case for federal pre-emption on the issue of gun
liability. The new city law makes it absolutely clear that anti-gun enclaves intend to
inflict their will on other states. Lawmakers from the rest of the country will then,
appropriately, move to defend their states’ preference through federal legislation.

The mayor and City Council of New York seem to think they can make laws that bind the
rest of the country. That's an arrogant stance - and when the rest of the country is heard

from, it's apt to be a losing stance as well.

Walter Olson, a senior fellow at the Manhattan Institute, is the author, most recently, of
"The Rule of Lawyers."”

©2005 New York Times

http://www manhattan-institute.org/html/_nyt-wrong_target.htm



		Superintendent of Documents
	2023-02-12T23:34:54-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




