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ENERGY EMPLOYEES OCCUPATIONAL ILL-
NESS COMPENSATION PROGRAM: ARE WE
FULFILLING THE PROMISE WE MADE TO
THESE COLD WAR VETERANS WHEN WE
CREATED THIS PROGRAM? (PART I)

WEDNESDAY, MARCH 1, 2006

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION,
BORDER SECURITY, AND CLAIMS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 4:10 p.m., in Room
2141, Rayburn House Office Building, the Honorable John N.
Hostettler (Chairman of the Subcommittee) presiding.

Mr. HOSTETTLER. The Subcommittee will come to order.

Today’s hearing is the first in a series of oversight hearings the
Subcommittee will be holding on the Energy Employees Occupa-
tional Illness Compensation Program Act. The focus of today’s
hearing is twofold. The immediate issue at hand is an OMB inter-
nal document brought to the Subcommittee’s attention concerning
the granting of special exposure cohort status to groups of sick cold
war workers.

The Department of Energy, or DOE, or its contractors often ei-
ther did not properly monitor workers’ radiation exposures or there
are no existing records. So in these cases, this nuclear worker com-
pensation program directs the Department of Health and Human
Services, or HHS, after review and a recommendation by the Advi-
sory Board on Radiation and Worker Health, the Board, to make
such workers members of the Special Exposure Cohort, or SEC.

Under the SEC, benefits are paid to workers with on-the-job ra-
diation exposures of at least a year and development of cancer after
at least 5 years. If designated an SEC member, a $150,000 lump
sum payment plus medical benefits are provided to that member
if diagnosed with one of 22 radio-sensitive cancers. The lack of le-
gitimate records of exposure to radiation is, unfortunately, rel-
atively common for these workers, especially in the earlier years of
the DOE weapons complex. OMB’s list of possible actions to be
taken to minimize costs in this area of the program needs to be dis-
sected carefully to determine its potential impact on the Govern-
ment promise made to these veterans of the Cold War in creating
this program.

Additionally, strengths, weaknesses, problems and improvements
in the program will be discussed today. Hopefully we will all be
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better educated about this program by the end of the hearing as
well as know clearly what the priority issues are that need to be
addressed in subsequent hearings.

The findings in the law as enacted state in part that, “since the
inception of the nuclear weapons program, a large number of nu-
clear weapons workers at sites at the Department of Energy and
at sites of vendors who supplied the cold war effort were put at risk
without their knowledge and consent for reasons that, documents
reveal, were driven by fears of adverse publicity, liability, and em-
ployee demands for hazardous duty pay. To ensure fairness and eq-
uity, the civilian men and women who over the past 50 years have
performed duties uniquely related to the nuclear weapons produc-
tion and testing programs should have efficient, uniform, and ade-
quate compensation for beryllium-related health conditions and ra-
diation-related health conditions.” That, in fact, was and still is
congressional intent. This intent was not created out of speculation,
but out of documented proof of the Government’s attempt to hide
the truth from workers.

For example, the 1947 Atomic Energy or AEC Director of Oak
Ridge Operations’ memo to the AEC general manager stated, “Pa-
pers referring to levels of soil and water contamination sur-
rounding Atomic Energy Commission installations, idol speculation
on future genetic effects of radiation, and papers dealing with po-
tential process hazards to employees are definitely prejudicial to
the best interests of the Government. Every such release is re-
flected in an increase of insurance claims, increased difficulty in
labor relations, and adverse public sentiment.”

Later that year, Oak Ridge recommended that the AEC Insur-
ance Branch review declassification decisions for liability concerns.
Their recommendation stated, “following consultation with the
Atomic Energy Commission Insurance Branch, the following declas-
sification criteria appears desirable: If specific locations or activi-
ties of the Atomic Energy Commission and/or its contractors are
closely associated with statements and information which would in-
vite or tend to encourage claims against the Atomic Energy Com-
mission or its contractors, such portions of articles to be published
should be reworded or deleted. The effective establishment of this
policy necessitates review by the Insurance Branch as well as the
Medical Division prior to declassification.”

In 1948, the AEC Declassification Branch found that a study of
Los Alamos workers could be declassified as, “open research.” The
Insurance Branch called for very careful study before making the
report public and wrote, “We can see the possibility of a shattering
effect on the morale of the employees if they become aware that
there were substantial reasons to question the standards of safety
under which they are working. In the hands of labor unions, the
results of this study would add substance to demands for extra
hazardous duty pay. Knowledge of the results of this study might
increase the number of claims of occupational injury due to radi-
ation and place a powerful weapon in the hands of a plaintiff’s at-
torney.”

This secrecy policy was documented again in 1960 by AEC bio-
medical officials where they recognized that, “possibly 300 people
at Paducah should be checked out” for neptunium contamination,
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but that there was hesitation to, “proceed to intensive studies be-
cause of the union’s use of this as an excuse for hazard pay.”

The OMB document sent to the Labor Department sets out a
plan to effect the current decision-making process and independent
review on the basis of SEC status of approvals on budget concerns
rather than on the scientific basis mandated by the law. The docu-
ment commends DOL for informing OMB of a potentially large ex-
pansion of benefits due to designation of SECs and states that a
White House-led interagency working group will be convened to
come up with options to administratively contain growth in the cost
of benefits paid out by the program. It then lists five options for
discussion in that regard.

The first option is to require the Administration clearance of
SEC determinations. This option appears to place budget exam-
iners with only a budget focus in the role of making the final deci-
sions on approving SEC status for recommended groups of claim-
ants without regard for actual health determinations on the ade-
quacy or inadequacy of radiation records made for that purpose.

The second option is to, “address any imbalance in membership
of the President’s Advisory Board on radiation and worker health.”
This seems to imply that OMB believes the current presidentially-
appointed Board has been unbalanced. Scientific integrity and
processing claims has been maintained by this nuclear worker com-
pensation program’s requirement that the Board be balanced in
medical, scientific, and worker perspectives and independent in
their review process. As a result, the Board has been well-balanced,;
however, when a Board member died last year whose voting record
favored the position of DOL and NIOSH officials responsible for the
program, two Board members not so predisposed in their voting
were removed. The reason for their removal was stated to be that
their term limits had expired; however, other members with the
identical tenure were not removed, rendering this explanation hol-
low.

The Judiciary Committee encouraged the White House to main-
tain balance in the Board’s composition and preserve the institu-
tional knowledge. The Committee urged that these Board members
be retained to sustain the Board’s independence and decision-mak-
ing quality. The concerns were dismissed and three new Board
members were recommended by officials running the program that
is subject to Board review, and were placed on the Board. It ap-
pears that the balanced Board OMB contemplates may be one that
will determine the scientific evidence available is sufficient to jus-
tify denial of the majority of SECs in order to contain growth of
benefit payment costs. This does not coincide with balancing the
Board or ensuring independence as contemplated in the law passed
by Congress.

Option three calls for an expedited review of SEC recommenda-
tions by outside experts. The law states, “the President shall estab-
lish an independent review process using the Advisory Board on
Radiation and Worker Health,” thus creating and tasking the
Board with providing independent review of science used for claims
processing. If OMB’s concern is with costs, adding another layer of
costly review makes no sense. The indication is OMB doesn’t trust
the Board which the President appointed nor its team of expert
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health physicists to provide cost-containing results. The Committee
has yet to find evidence during the existence of the current review
procedure that the Board’s advice has been unsound or led to un-
warranted approvals.

Option four questions the credibility of the Board’s audit con-
tractor. This contractor’s conflict of interest restrictions are more
stringent than the restrictions on NIOSH, its contractors, or the
Board members. Contrary to OMB’s view, the Committee’s review
of conflict of interest concerns has found that significant conflicts
of interest center on individuals employed by Oak Ridge Associated
Universities, or ORAU, the contractor hired by NIOSH to perform
dose reconstructions and not the Board’s contractor hired to review
NIOSH and ORAU’s work.

The final option is to require that NIOSH demonstrate that its
site profiles and other dose reconstruction guidances are balanced.
Again, it is unclear what they mean by balanced. Both site profiles
and dose reconstructions are to be based on data and facts. Data
and facts are not a perspective. They are either valid, comprehen-
sive, and able to withstand public scrutiny, or they are not. One
question that must be answered is the meaning of the term “bal-
ance” in this context. Hopefully our witnesses will enlighten the
Subcommittee in this regard.

OMB’s plan to address imbalances in the Board and conflicts of
interest with the audit contractor seems to be an attempt to deny
claims based on false realities and accusations. These options seem
to attempt to replace a statutorily-mandated independent review
process with a behind-closed-door process to cut benefit payments
to the claimants who had the least knowledge of how hazardous
their work conditions really were because of the lack of exposure
information in their cases. If that is the case, their goal to cut costs
would override the honest validation of a claim due to credible sci-
entific evidence or lack thereof, the core purpose of the program.

Unlike the majority of claims programs administered by the
Labor Department, compensation provided by this nuclear worker
compensation program addresses purposeful harm perpetrated on
innocent employees without their knowledge. That dynamic of this
program adds a much higher presumption that claims should be
paid without hesitation or resistance than does a broken bone from
a fall at the office. This is not the Federal Employees Compensa-
tion Act or the Longshore Compensation Program.

It is troubling that the document thanks the DOL office that ad-
ministers its nuclear worker compensation program for notifying
them of the potential increased costs from SECs. That coupled with
statements by DOL officials on the public record and in documents
provided to the Committee expressing annoyance with the depth of
review conducted on NIOSH scientific findings and the view that
the Advisory Board needs to be brought under control by NIOSH
on their decisions don’t reflect well on the underlying attitude of
some key officials involved with the running of this program.

DOL was tasked with running a non-adversarial claims process
here, but at a minimum this document raises questions about
DOL’s objectivity and neutrality as the claims administrator. It
does not seem to lie in line, once again, with the spirit of the law.
This plan to override science to meet OMB’s budget priorities is in-
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appropriate and speaks to an institutional mind set at odds with
congressional intent. It does a disservice to these Cold War vet-
erans. Unless we root out this problem, it will undermine Govern-
ment credibility with claimants and the public. Unfortunately this
behavior by Government officials could, due to reactive demands
for Congress to legislatively mandate more SECs, potentially by
this Chairman, be more costly to the Government coffers than al-
lowing the independent process originally established by Congress
to proceed unhindered.

I hope our witnesses today can speak to each of these proposed
actions and calm the furor this document has created within the
claimant community. The purpose of this nuclear worker com-
pensation program is as stated in the statute, to provide for timely,
uniform, and adequate compensation of covered employees and,
where applicable, survivors of such employees. That should be the
Government’s guiding principle, not undermining legitimate claims
processing to save what in reality is a minuscule fraction of the en-
tire Federal budget.

At this time, I would like to recognize the gentlewoman from
Texas, the Ranking Member of the Subcommittee, Ms. Jackson Lee
for an opening statement.

Ms. JACKSON LEE. Thank you very much, Mr. Chairman, and you
are to be commended for it is interesting as we have worked on the
Subcommittee for a number of years, we have found that the vast
amount of our work has focused on immigration, border security,
and certainly as it should. Many are not aware that this is a Com-
mittee of first resort for those who are appealing and/or seeking
claims against the United States of America. In fact, it is a Com-
mittee that I think has a very high responsibility, and that is to
ensure to the American people that in spite of the bigness of the
Government, the power of the Federal Government, that each indi-
vidual person is special and important, that they feel if they have
been injured by this Government, this Government has the obliga-
tion and duty and responsibility to be sensitive and responsible to
addressing that grievance.

So I would like to repeat the topic of this hearing, the “Energy
Employees Occupational Illness Compensation Program Act: Are
We Fulfilling the Promise We Made to These Veterans of the Cold
War When We Created the Program?”

I am very grateful that both the Chairman and myself are at
least in sync on the idea that we should know more. So I congratu-
late you for this hearing.

Today’s hearing will focus on Subtitle B of the Energy Employees
Occupational Illness Compensation Act. Subtitle B covers three
types of occupational illness associated with making nuclear weap-
ons cancer where it can be shown that the cancer is at least as
likely as not related to ionizing radiation exposure while employed
at a nuclear weapons facility, the chronic beryllium disease or
chronic silicosis disease as it is known. Energy Department Federal
contractor and vendor employees who have contracted one of these
illnesses or their survivors may be eligible for a lump sum of
$150,000 and prospective medical benefits. The act also provides
for a $50,000 supplemental payment to uranium miners, millers, or
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their survivors who are eligible to receive $100,000 under the Radi-
ation Exposure Compensation Act and seems to be fair enough.

The radiation-related cancer claims at the Department of Health
and Human Services through the National Institute for Occupa-
tional Safety and Health is required to estimate a worker’s radi-
ation dose if dose records are available. However, during the earlier
years of the nuclear weapons programs, especially between the
1940’s and 1970’s, some workers were not monitored and the moni-
toring that was done sometimes were inadequate, I might add may
have been lost in these years between this time and the time of
their claim. Also, some records from this period were further de-
stroyed.

The act provides a remedy for cases where it is not feasible to
estimate radiation doses with sufficient accuracy and it is clear
from job types that the worker’s health may have been endangered
by radiation exposures. Friends, it seems unlikely to me that any-
one would voluntarily suggest that they have been exposed to radi-
ation. Who would want to be subjected to that kind of danger and
unnecessarily make a claim before the Federal Government? I can
assure you from those who have had this experience and who have
been harmed it is not a pretty picture. It is painful. It is a deadly
disease, and it alters your life drastically.

Under these provisions, workers or their unions may petition to
be administratively designated as a special exposure cohort which
establishes an unrebuttable presumption that certain cancers are
work related. Members of a special exposure cohort are eligible for
the 150,000 lump sum benefit if they have one of 22 radio-sensitive
cancers and in general if they work at a covered facility for at least
1 year in a job that exposed them to radiation.

The HHS Secretary subject to review and recommendation from
the Advisory Board on Radiation Worker Health makes a special
exposure cohort designation. To date, the Secretary has denied two
special exposure cohort petitions and approved six involving ap-
proximately 1,100 cases. The Administration recently declared its
intention to reduce the number of special exposure cohorts in a
memorandum referred to as an Office of Management and Budget
pass-back. My friends, it saddens me that I can characterize that
as saving a buck. The pass-back provides for establishing a White
House-led interagency work group to develop options for adminis-
trative procedures that will contain the growth and the cost of ben-
efits provided by the program. My other editorial comment is that
is the highest level of bureaucracy-ese, meaning language, that con-
fuses and of course seeks to eliminate or deny the program.

Options to be considered include requiring an administration
clearance for all special exposure cohort designations, requiring an
expedited review for outside experts, addressing any imbalance in
the membership of the President’s Advisory Board on Radiation
and Worker Health, and imposing constraints on the Advisory
Board’s audit contractor.

Let me join the Chairman and ask for the irregularities of this
particular Advisory Board to be fixed immediately and that the fix-
ing of the Board or the changing of the Board members not be for
the purpose, as it has been perceived, of eliminating the benefits
of so many. Might I suggest, as I listed the various new require-
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ments, that all they represent is one bar after another for the inno-
cent victims who offered and sacrificed their lives on behalf of their
country. The Cold War was real. Ask anyone who lived in that pe-
riod. Ask the children of the fifties who responded to the sirens
that suggested they should go under their desks. Many today don’t
know of the bomb shelters that were built in houses throughout the
forties and fifties.

People did it because their Government told them to do it. Now
we find that the very workers who were willing to put themselves
on the front lines to say I am a warrior of the Cold War, send me,
allow me to serve my country, now are getting the back hand of
America by its Government and being told that you’ll have to jump
over the hoops in order be compensated.

Currently a special exposure cohort petition goes through an ini-
tial evaluation by NIOSH and its recommendation is then peer re-
viewed by the Advisory Board before it goes to the Secretary for a
decision. These reviews are conducted in the open and on the
record with an opportunity for input from experts and the peti-
tioner. We need to be concerned about this system if it is broken
or HHS is approving special exposure cohort petitions that should
be denied. We will hear testimony on that issue today if that is the
case, and, of course, certainly if there are fractures in the system,
if it doesn’t work or can be improved, we welcome the opportunity
to do so, but personally I do not welcome the opportunity for cam-
ouflage and smoke and mirrors to deny innocent victims their right
to their claims. Congress intended for these claims to be able to be
compensated and they set out a very reasonable approach for those
who are the victims of lost records or destroyed records or failed
memory, but have the physical ailments and opportunity for affir-
mation of their ailments to be able to be compensated.

Five and a half years have passed since the Energy Employees
Occupational Illness Compensation Act was enacted while I was
here in the United States Congress, and the sick workers who were
supposed to be served by this program, they are now dying. The
Administration should be doing more to help these workers, not
trying to make it more difficult for them to establish eligibility for
compensation. It is too difficult already. This is not a time with the
returning Iraqi veterans themselves suffering from heinous inju-
ries, this is not a time to deny those who are willing to serve our
country. This is not a time to deny their families, those families of
those who are willing to serve their country. This is not a time to
save a buck on the patriotism of Americans.

These workers made a commitment to our country when the
country needed them. Now it is our turn to help them in their time
of need. I hope this hearing will generate not only the interest, but
the information and solutions so that we can get back on track so
that Americans will know when you offer yourself for service and
say send me, Americans will stand up and applaud and be wel-
coming you home with the necessary response and compensation
and nurturing for the injuries you suffered in the line of duty.

I yield back, Mr. Chairman.

Mr. HOSTETTLER. I thank the gentlelady.

The Chair now recognizes the gentleman from California for pur-
poses of an opening statement.



8

Mr. BERMAN. Thank you very much, Mr. Chairman. I hadn’t in-
tended to give an opening statement, but unfortunately the timing
of my own schedule conflicts and I'm not able to stay. I will have
staff remaining to hear the witnesses; but I just want to say I was
very pleased and I would say stunned by the openings that you and
the Ranking Member gave and particularly, Mr. Chairman, sort of
your reference to the historical development of this whole issue, the
efforts to hide and conceal and the notion that right now you have
this process that’s called an effort to make it fair or balanced that
is in reality focused on those workers where these historical events
meant they were the least likely to know what they were being ex-
posed to because there was no measurement.

So I think you made just a number—point after point, you were
so on the case. The notion that this is a balance, it’s a balance be-
tween justice and trying to save some bucks, a balance between ex-
posure and trying to save some bucks, a balance between serious
illnesses and life-threatening and in some cases life-taking illnesses
and trying to save some bucks. This effort as revealed by the re-
ports of this memo aren’t about finding balance. It’s about tying to
bias the entire process in defiance of what congressional intent was
and I think defiance of reasonable compensation.

One hundred and fifty thousand wasnt an effort to try and
measure the full extent of the pain and suffering of these people.
It was a lump sum payment in lieu of that process to be done expe-
ditiously for people for whom there was no measurements of expo-
sure and they will have no other way to get compensated for their
clearly employment-related illnesses, and I think both of you have
called this exactly right. I support what you’re doing, efforts to cre-
ate new bureaucratic tiers for people to have to jump through in
a context, by the way, where the process is already very slow.
Large number of people who have filed claims haven’t gotten them
adjudicated yet, and as Ms. Jackson Lee pointed out, my guess is
large numbers of people who are eligible aren’t even aware that
this program exists. That’s where the efforts should be going, not
finding ways to stack advisory committees and create new criteria
to, “make it look better on a budget score sheet.”

So I look forward to the reports of this hearing and the other
hearings and both of your excellent efforts to try and hopefully
keep this from being implemented.

Thank you very much.

Mr. HOSTETTLER. I thank the gentleman.

The Chair recognizes the other gentleman from California for
purposes of an opening statement when ready.

[The Chairman confers with counsel.]

Mr. HOSTETTLER. At that time, we will be ready to hear the gen-
tleman’s opening statement. At this time, I will introduce the wit-
nesses and——

[The Chairman further confers with counsel.]

Mr. HOSTETTLER. It seems at this point, he’s ready for that open-
ing statement, and the Chair recognizes the gentleman from Cali-
fornia.

Mr. GALLEGLY. I appreciate the Chairman’s recognition and al-
lowing me to make an opening statement. I apologize for being a
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little late. I've been on the Intelligence Committee in a briefing
that kind of ran over.

On January 31st of this year, I wrote a letter to Secretary Chao
expressing concern that a bare few Santa Susana field laboratory
workers who had filed claims for the Energy Employees Occupa-
tional Illness Compensation Program had been compensated and
asking the status of the other requests. I've not received a re-
sponse.

So today I ask you, A, why is it that only 10 of 434 cases for
workers who may be eligible for compensation under the Energy
Employees Occupational Illness Compensation Program Act have
received benefits? How many claims have been for workers, how
many claims under EEOICPA by Santa Susana workers has the
Department of Labor declined benefits on? C, many of Santa
Susana workers sacrificed their health for the country. They are
aging in population. When they can expect their final determina-
tion and payout on their applications for relief?

On its web site, the Department of Labor indicates that 31
claims have been referred to NIOSH and returned from NIOSH
with dose reconstructions, yet when I look at the site profile at
Santa Susana, the threshold studies, from what I understand, for
the site have not been completed. The Department of Labor lists
their status as under development. Can you explain how it is that
31 claims have been returned from NIOSH with dose reconstruc-
tion when the occupational environmental dose, the occupational
internal dose, and the occupational external dose have not been
completed?

Why is it that the Department of Labor requests less funding for
settlement of these claims in FY 2007 than it did in FY 2006 when
so many in my district still have seen no relief or help for their
medical bills whatever?

I yield back the balance of my time.

Mr. HOSTETTLER. I thank the gentleman from California.

At this time, I will introduce our panel—Mr. Shelby Hallmark is
the Director for the Office of Workers Compensation Programs in
the United States Department of Labor. Dr. John Howard is the
Director of the National Institute for Occupational Safety and
Health, or NIOSH. Dr. James Melius is the Administrator for the
New York State Laborers Health and Safety Trust Fund and is a
member of the Advisory Board on Radiation and Worker Health.
Finally, Mr. Richard Miller is a Senior Policy Analyst with the
Government Accountability Project.

Gentlemen, thank you for your presence here. As standard oper-
ating procedure for the Judiciary Committee, I will ask you now to
stand, raise your right hand, and take the oath.

[Witnesses sworn.]

Mr. HOSTETTLER. You may be seated. Let the record show that
the witnesses responded in the affirmative.

You will notice a set of lights that will help to aid us in the proc-
ess of expediting the testimony process. You will have 5 minutes
for your testimony. Without objection, your written statements will
be made a part of the record. I'm going to ask you to stay as close
to your 5 minutes as possible so that we can get to questions by
the panel, and you will see a green light and then I believe it’s an
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amber light and then a red light when the 5 minutes is up. Thank
you.
Mr. Hallmark.

TESTIMONY OF SHELBY HALLMARK, DIRECTOR, OFFICE OF
WORKERS COMPENSATION PROGRAMS, U.S. DEPARTMENT
OF LABOR

Mr. HALLMARK. Thank you, Mr. Chairman, for the chance to de-
scribe the Department of Labor’s efforts regarding the program we
call EEOICPA. I'm proud of what we and other agencies have done
to build this program.

First I'd like to say my staff are committed to delivering these
benefits promptly and accurately. We know that many energy
workers have been harmed and many are deeply disillusioned by
their Government’s actions and by the long wait they’ve had to
have their cases fairly heard. Our goal has been to make the Fed-
eral compensation program a reality that people can count on and
quickly.

In 2001, we worked hard to bring the new Part B program on
line. Secretary Elaine Chao presented the first check less than 10
months after enactment. Day one, we had a backlog of 30,000 cases
and that backlog was under control within a year. To date, we've
paid out $1.4 billion under Part B. Our management of Part B has
been credible to the served community. We have only three cases
so far that have been appealed to court. A GAO review had no find-
ings with respect to DOL’s stewardship, and in October 2004, Con-
gress chose to entrust the new Part E program to us as well.

Part E brought a new backlog of 25,000 cases that had been
pending for years under the old Part D program with the Depart-
ment of Energy. This time, the first check went out within less
than 2 months and we paid out $57 million under Part E before
our regulations were even issued—on time—in May of 2005. To
date, we've paid almost $300 million under Part E, which is a good
start but only a start, and to demonstrate even broader progress,
we have committed to making initial decisions on at least three-
quarters of all the old Part D cases by this September. We need
to make this a real program.

We need to move faster on some aspects on computing benefits
for living employees under this program. The pay-outs so far have
been largely to survivors since that can be done quickly, but all as-
pects of the program are now fully operable and we’re monitoring
progress daily on wage loss and impairment payments for living
workers. We will also use the feedback from our recent ombuds-
man’s report to sharpen our processes.

The ombudsman’s report also reported concerns regarding the
dose reconstruction process. While we all agree this process has
taken longer than we would like, it has been a massive under-
taking and NIOSH has taken the job very seriously and is working
very hard to expedite it.

We hear there are concerns with respect to the process of adding
special exposure cohort classes, as you have spoken of, which con-
veys presumptive approval bypassing dose reconstruction for 22
listed cancers.
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As the lead agency for EEOICPA, we have long supported close
coordination between all the departments which share its adminis-
tration. We've tried to help NIOSH and the Advisory Board in their
deliberations on SEC expansions especially in terms of the impact
that new class designations have on the claims process. For exam-
ple, designation of a class may extinguish the chance for benefits
for some workers with non-listed cancers.

While HHS does the science of reconstructing radiation dose and
deciding on new SEC classes, DOL must defend those findings in
Federal Court. It’s a key value for us as the adjudicator and the
entity entrusted with explaining to the public the overall workings
of EEOICPA that critical action such as extension of the SEC are
based on fair understandable and consistent principles. Under no
circumstances does DOL seek to cut benefits through our coordina-
tion efforts in this matter.

Determining the size and shape of an SEC class depends not only
on scientific questions about radiation, but also on more mundane
issues like placing workers in various locations within a facility.
DOL has important information and insights with respect to those
kinds of nonscientific issues. Also, clear definition of the boundaries
of an SEC class is very important in individual case adjudication.
DOL has sought input in the past designation process to ensure
that we’ll be able to fairly adjudicate those boundaries once a class
is established. For example, the SEC class for the Oak Ridge Y-12
plant includes workers engaged in uranium enrichment operations
or other radiological activities. Since the latter term has been hard
to pin down, claims for various categories of work such as
custodians, guards, construction workers, and so on could be judged
either to be in or out of the class, which could cause adjudicatory
problems and concerns for the claimants.

DOL has a fiduciary responsibility for EEOICPA to make sure
that payments are in accord with the law as established by Con-
gress, but our main focus is that the program is administered fair-
ly, accurately, and consistently and that it will be understandable
to claimants throughout the nuclear weapons complex now and for
years to come. We've worked hard to achieve that result and we’ll
continue to so.

I'll be glad to answer questions when that time comes.

[The prepared statement of Mr. Hallmark follows:]

PREPARED STATEMENT OF SHELBY HALLMARK

Mr. Chairman, and Members of the Committee, my name is Shelby Hallmark. I
am the Director of the Office of Workers’ Compensation Programs (OWCP), a compo-
negt of the Employment Standards Administration (ESA), Department of Labor
(DOL).

I am pleased to appear before the Subcommittee today to discuss the Energy Em-
ployees Occupational Illness Compensation Program Act (EEOICPA). While we are
proud of the progress DOL has made in implementing both Parts B and E of the
Act, the EEOICPA has been and continues to be an interdepartmental activity, in-
volving the closely coordinated efforts of the Departments of Energy (DOE), Health
and Human Services (HHS), Department of Justice (DOJ), as well as Labor.

PROGRAM HISTORY

The EEOICPA was initially enacted on October 30, 2000. It established a federal
payment program (Part B) under which DOE contractor employees and certain
other employees and their eligible survivors are entitled to receive monetary com-
pensation and medical benefits from the federal government for radiation-induced
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cancer, beryllium disease or silicosis. Executive Order 13179 of December 7, 2000,
assigned primary responsibility for Part B’s administration to DOL to ensure that
the program was up and running by July 31, 2001. We succeeded in issuing interim
final regulations in May of that year and established a fully functioning program
on schedule. Secretary of Labor Elaine Chao presented the first EEOICPA check on
August 9, 2001.

Since then, DOL has received over 71,800 Part B claims covering 51,200 cases.
(Each case relates to a single employee; more than one claim can be associated with
a single case when multiple survivors are involved.) Our district office staff have
made recommended decisions or referred a case to NIOSH for dose reconstruction
in over 95 percent of the cases received. There have been 47,877 Final Decisions
with 19,280 approvals and 28,597 denials. DOL has issued in excess of $1.3 billion
in Part B compensation payments to over 17,600 claimants. Additionally, over $88
million in medical benefits has been paid. The vast majority of denied claims are
for conditions claimed that are non-covered conditions under Part B, largely due to
confusion between Part B, which covers only three types of conditions, and the other
segment of the statute, which covers all diseases caused by toxic exposures.

EEOICPA originally included a second assistance program, under Subpart D of
the Act, that established a process under which DOE contractor employees and their
eligible survivors could seek assistance from DOE in obtaining state workers’ com-
pensation benefits. Under this program, if a contractor employee’s claim satisfied
certain preliminary criteria, DOE was required to submit the employee’s claim to
a Physicians Panel, to determine whether the employee had contracted a covered
illness as a result of exposure to a toxic substance at a DOE facility. If the Panel
returned a positive finding that was accepted by the agency, DOE was authorized,
to the extent permitted by law, to direct the DOE contractor not to contest the claim
for state workers’ compensation benefits.

In the Ronald W. Reagan National Defense Authorization Act for Fiscal Year
2005, Pub. L. 108-375 (October 28, 2004), Congress abolished Part D of EEOICPA.
In its place, a new Part E was created, and administration of the new program was
assigned to DOL. Part E establishes a new system of federal payments for DOE con-
tractor employees and eligible survivors of such employees. Part E benefits were
also extended to uranium miners, millers and ore transporters covered by section
5 of the Radiation Exposure Compensation Act. Congress also amended certain
other provisions contained in EEOICPA that applied to Part B and specified that
DOL prescribe interim final regulations implementing the amendments to
EEOICPA within 210 days of enactment.

When the amendment was passed in October 2004, there were more than 25,000
cases pending with the old Part D program, many for more than four years, thus
creating an instant backlog for the new program. Accordingly, DOL identified cer-
tain types of claims that met specific, straightforward criteria contained in the
amendment itself that could be adjudicated without detailed regulations. Within two
months of enactment, DOL began providing compensation under the newly estab-
lished Part E of the EEOICPA, using preliminary procedural guidance. Under the
preliminary procedures, DOL issued over $55 million to 447 recipients prior to the
issuance of regulations.

On May 26, 2005, DOL successfully met the congressionally mandated deadline
to prescribe regulations and begin full implementation of the new Part E. The re-
lease of interim final rules (IFR), published in the Federal Register on June 8, 2005,
provided guidance regarding DOL’s administration of the Act and how the claims
adjudication process will function. With the rule in effect, DOL can render decisions
on all aspects of program. To further facilitate this process, DOL issued additional
comprehensive procedural guidance in May 2005 and conducted training for all Dis-
trict Office field staff regarding the proper implementation of the new amendment.
These procedures will be updated based upon the issuance of the Final Rule, and
additional training will be conducted as needed.

DOL can and will make changes to the new regulations that are appropriate given
public comment and its actual experience in implementing the Act when it issues
final regulations. Because of DOL’s experience in administering similar programs,
and because of the close relationship of Part E of EEOICPA to the existing Part B,
DOL is confident that this process will again work well.

As noted, many claimants whose cases were transferred to DOL from DOE had
been waiting for a decision for four years. To demonstrate our sense of urgency in
addressing these claims, the Labor Department established a primary goal to issue
1,200 Part E payments by the end of FY 2005, less than a year following enactment
of the program. That goal was exceeded. By September 30, 2005, 1,535 payments
totaling over $194 million in compensation benefits had been issued. The bulk of
these compensation payments were made to surviving family members because the
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process for assessing impairment and wage loss to living workers was complex and
took longer to establish under statutory and regulatory guidelines. Payments are
now also being made to living employees, and DOL is committed to the swift, sure,
and accurate adjudication of these cases as quickly as possible.

Between the effective date of the enactment of the EEOICPA amendments on Oc-
tober 28, 2004, and February 21, 2006, DOL received the 25,000 plus occupational
illness claims from the previous DOE program, as well as over 12,800 new Part E
claims. We have made more than 7,200 Part E recommended decisions (the initial
determination made in one of our four district offices), and more than 3,400 of those
have gone through to final decision (the administrative judgment rendered by our
Final Adjudication Branch). Compensation in excess of $292 million has been issued
to 2,319 recipients under the new Part E program. An additional 1,359 cases are
in the pipeline for payment.

The DOL also initiated a series of Town Hall meetings to explain to affected work-
ers or their survivors the benefits available, as well as explaining the IFR and other
issues related to the implementation of Part E to affected workers or their sur-
vivors. Eighty-two meetings were held in cities that had the most claimants and po-
tential claimants, such as Los Alamos, New Mexico; Oak Ridge, Tennessee; and
Hanford, Washington.

For greater efficiency and speed, OWCP is implementing the October 28, 2004,
EEOICPA amendments, to the extent possible, by adjudicating all claims for bene-
fits under Parts B and E of the EEOICPA as one EEOICPA claim. Where possible,
decisions will be issued addressing both Part B and Part E simultaneously. How-
ever, partial decisions will be issued in cases where benefits under some provisions
can be awarded but claims under other provisions require further development and
documentation.

ADMINISTRATION OF EEOICPA

EEOICPA is administered by the Division of Energy Employees Occupational Il1-
ness Compensation (DEEOIC) in OWCP. Claim adjudication is accomplished
through four EEOICPA District Offices located in the OWCP regional offices. These
District offices are located in Jacksonville, FL; Cleveland, OH; Denver, CO; and Se-
attle, WA with jurisdiction based on the location of the employee’s last employment.
Headquarters, in Washington, DC, provides planning, budgeting, performance meas-
ures, accountability evaluations, policy, central medical bill processing, and adminis-
trative leadership. Additionally, final decisions are issued by the Final Adjudication
Branch (FAB), which is independent from the District offices, through a National
FAB office in Washington, DC, and four District FAB offices collocated with the Dis-
trict offices. DOL has hired over 180 additional personnel to administer both Parts
B and E.

DEEOIC Resource Centers continue to assist employees and families filing claims.
Assistance is provided through eleven strategically placed Resource Centers located
in Oak Ridge, TN; North Augusta, SC; Paducah, KY; Portsmouth, OH; Denver, CO;
Espanola, NM; Livermore, CA; Idaho Falls, ID; Richland, WA; Las Vegas, NV; and
Ambherst, NY. As a result of a successful cost-comparison competition under OMB
Circular A-76, the resource centers, as part of the government’s Most Efficient Or-
ganization (MEO), assumed additional responsibilities in employment verification
and developing occupational histories for new Part E claims. Since August 2005, the
resource centers fully completed 4,028 initial employment verification requests and
3,151 Occupational History Questionnaires.

EEOICPA PART B

For a worker or eligible survivor to qualify for benefits under Part B, the em-
ployee must have worked at a covered DOE, Atomic Weapons Employer, or beryl-
lium vendor facility during a covered time period and developed one of the specified
illnesses as a result of their exposure to radiation, beryllium or silica. Covered med-
ical conditions include radiation-induced cancer, beryllium disease, or chronic sili-
cosis (chronic silicosis is only covered for individuals who worked in nuclear test
tunnels in Nevada and Alaska). Covered workers receive a one-time, lump-sum pay-
ment of $150,000 as well as future medical treatment for the covered condition
(medical services and evaluations only for beryllium sensitivity). Qualified survivors
of deceased covered employees may also be eligible for the lump sum compensation
amount of $150,000. The EEOICPA also provides compensation in the amount of
$50,000 to individuals or their eligible survivors awarded benefits by the Depart-
?ﬁ%lé K)f Justice (DOJ) under Section 5 of the Radiation Exposure Compensation Act
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There are several different types of claims under Part B of the Act, which require
different processing steps. Claims for the $50,000 RECA supplement are the least
complex, involving verification via the Department of Justice (DOJ) that a RECA
award has been made, and documentation of the identity of the claimant (including
survivor relationship issues). For claims involving beryllium disease, silicosis, or a
“specified cancer” for workers at a Special Exposure Cohort (SEC) facility, the em-
ployment and illness documentation 1s evaluated in accordance with the criteria in
the EEOICPA. The DOL district office will then issue a recommended decision to
the claimant.

DOL can move directly to a decision on cases involving a “specified cancer” at an
SEC facility because the Act provided a presumption that any of the twenty-two list-
ed cancers incurred by an SEC worker was caused by radiation exposure at the SEC
facility. In cases involving cancers other than the twenty-two specified cancers in
the Act, the case will be referred to the National Institute for Occupational Safety
and Health (NIOSH) for a dose reconstruction so that a determination can be made
whether to award benefits based upon the probability that radiation caused the can-
cer. The dose is the relevant amount and character of radiation to which the indi-
vidual was exposed related to his or her employment in the nuclear weapons com-
plex.

After NIOSH completes the dose reconstruction and calculates a dose estimate for
the worker, DOL takes this estimate and applies the methodology also promulgated
by the Department of Health and Human Services in its probability of causation
regulation to determine if the statutory causality test is met. The standard is met
if the cancer was “at least as likely as not” related to the covered employment, as
indicated by a determination of at least a 50 percent probability. DOL’s district of-
fice then issues a recommended decision on eligibility for EEOICPA benefits, which
is subject to the same subsequent administrative procedures and appeal rights de-
scribed above with regard to other claims.

NIOSH recently designated several classes for inclusion in the Special Exposure
Cohort. To date, these include the Uranium Division of Mallinckrodt Chemical
Works at the Destrehan Street facility (St. Louis, MO) from 1942-1948 and from
1949-1957; AEC operations during the period from March 1949 through 1974 for
the Iowa Army Ammunition Plant (IAAP); TAAP employees who worked as
radiographers from May 1948 to March 1949 in support of AEC operations; employ-
ees involved in uranium enrichment operations or other radiological activities at the
Y-12 Plant from March 1943 through December 1947; and certain employees at the
Linde Ceramics Plant in Tonawanda, New York, 1942-1947. DEEOIC has issued
special procedures for the proper handling of these claims and stands poised to de-
velop and adjudicate claims arising out of these and any future new SEC designa-
tions.

The DEEOIC strives to achieve quality agency decisions and provide clear and ef-
fective communications to its customers and stakeholders. In its September 2004 re-
port entitled “Energy Employees Compensation; Many Claims Have Been Processed,
but Action Is Needed to Expedite Processing of Claims Requiring Radiation Expo-
sure Estimates,” the Government Accountability Office (GAO) evaluated “how. . .
Labor’s procedures and practices ensure timely and consistent processing of claims
not referred to NIOSH.” Through January 2004, 83% of all claims not requiring
NIOSH dose reconstruction were fully processed. GAO indicated it saw no need “to
issue formal recommendations regarding DOL performance.”

The Final Adjudication Branch (FAB) continues to perform well. To accommodate
the anticipated Part E caseload, staff for the FAB has been doubled. In FY 2005
FAB issued 11,709 claim-level final decisions under Part B and 2,110 claim-level
final decisions under Part E, significantly surpassing the operational plan goals.
FAB conducted 656 hearings and responded to 897 requests from claimants for re-
view of the written record during the year.

EEOICPA PART E

The creation of Part E of EEOICPA established a new system of federal payments
for DOE contractor employees and eligible survivors of such employees for illnesses
determined to result from exposures to any toxic substances at a DOE facility.
These benefits are also provided to uranium miners, millers, and ore transporters
covered by Section 5 of the Radiation Exposure Compensation Act (RECA). Part E
provides up to $250,000 in compensation and medical benefits for accepted illnesses.
Benefits are provided for any illness if it is established that it is at least as likely
as not that exposure to a toxic substance was a significant factor in causing, contrib-
uting to, or aggravating an illness or death of the employee. Additionally, the Act
provides that any determination to award benefits under Part B (including for
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RECA Section 5 claims), as well as any positive finding by DOE under Part D, is
an automatic acceptance of causation under Part E.

Part E compensation determinations involve components of impairment, wage-
loss, and survivor benefits. The maximum benefit is $250,000 for all claims relating
to any individual employee. Medical benefits do not count against the maximum
compensation cap. Living employees are eligible for benefits based on impairment
and years of qualifying wage-loss and survivors are eligible for survivor benefits
that include additional benefits if there were also significant years of qualifying
wage-loss associated with the accepted illness.

The statute defines survivors under Part E as a living spouse who was married
to the employee for at least one year immediately prior to the death of the employee,
and certain dependent children. If there is no living spouse, unlike in Part B, chil-
dren are only eligible survivors if at the time of death of the employee they were
under the age of 18 years old, under 23 years old and a full time student continu-
ously since age 18, or any age if incapable of self support.

The Act provides a “basic” lump sum benefit of $125,000 to eligible survivors
where it is established that the employee was exposed to a toxic substance at a DOE
facility; that it is at least as likely as not that the exposure caused, contributed to,
or aggravated an illness; and, that the illness then caused, or contributed to the
death of the employee. It also provides $25,000 in additional benefits to eligible sur-
vivors of a deceased Part E employee, beyond the “basic” lump-sum payment in the
amount of $125,000, if the deceased employee had, up to his or her “normal retire-
ment age” under the Social Security Act, at least ten aggregate calendar years of
wage-loss of at least 50 percent of his “average annual wage.” If an employee had
at least twenty such years, the additional amount paid to an eligible survivor of
such employee increases to $50,000.

DEEOIC has contracted with a variety of health care professionals from a diverse
background of medical disciplines to evaluate claims for causation and impairment.
DEEOIC is assembling a network of physicians to review case files and will have
physicians on-site at each of our four district offices to provide input to its claims
professionals regarding complex medical issues. In addition, DEEOIC added a Med-
ical Director to its National Office staff to assist with case file review and policy
determinations.

ADMINISTRATIVE CHALLENGES

The primary difficulty in implementing both parts of EEOICPA has been to get
an effective claims processing system up and running in a very short period of time,
so as to address large initial backlogs.

PART B

The statistics provided above indicate that we have been largely successful in ad-
dressing the Part B backlog, with the exception of those cases that require a dose
reconstruction. More than 21,000 cases have been referred to NIOSH for dose recon-
struction since the program’s inception, and about 11,600 dose reconstructions have
been completed, leaving roughly 8,500 cases pending at NIOSH. This time-con-
suming process has been the source of significant concern, and NIOSH has taken
numerous steps to speed up its production of completed reconstructions. During FY
2006, NIOSH has returned an average of 500 completed dose reconstructions per
month, and they project resolving a large portion of the current inventory by the
end of this fiscal year.

The creation of new SEC classes requires close coordination between DOL and
NIOSH to determine which cases at the site in question have been affected by the
new class and which continue to require dose reconstruction. Because each new SEC
class designation has been unique in its rationale and in its impact on how (or if)
dose reconstruction can be done for cancers that are not granted presumptive cov-
erage, DOL and NIOSH have had to work out unique procedures for each class for
determining how such cases will be processed. The return of large numbers of SEC
cases also creates large unanticipated workload increases in DOL’s district offices,
and DEEOIC leadership has had to respond to those bulges in workload by shifting
caseloads among the four district offices.

Once a class 1s added, DOL must also use the designated class definition to iden-
tify claims that meet the requirements for adjudication as an SEC claim. Recent ad-
ditions to the SEC have proven to be problematic due to ambiguous or inconsistent
class definitions. For example, the HHS designation document defined the Oak
Ridge Y-12 class as employees who worked in uranium enrichment operations or
“other radiological activities.” It is not clear what functions or employee groups are
covered by the latter term. Numerous claims from employees such as calutron build-
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ing custodians, security workers, laborers, and others who could have been exposed
in these facilities may not meet the definition as designated. Conversely, individuals
who were likely not significantly exposed may be included in the SEC class due to
the ambiguity of the class definition. DOL continues to coordinate with HHS/NIOSH
to achieve the clearest and most accurate class definitions possible, so that claims
decisions flowing from these determinations are understandable and fair.

PART E

While we are proud of our ability to get the new program up and running on time
and within Congressional deadlines—and particularly of our ability to make a sig-
nificant number of payments in the first year—Part E is more complex than the
older program and has presented challenges in ensuring that all aspects are fully
operational. In addition, efforts to ramp up case processing under the new Part E
must be balanced with continued timely support of Part B claims processing, which
has itself become more complicated with the declaration of several new SEC classes.

The start-up time for Part E was somewhat more protracted than we had hoped,
especially with respect to the full implementation of procedures for handling wage-
loss and impairment rating determinations. These processes required the develop-
ment of complex procedural guidance, engagement of medical consultants and re-
tainers to carry out case evaluations, and extensive staff training. As a result, the
great majority of payments made under Part E to date have gone to survivors,
whose benefits are much simpler to compute.

Nevertheless, all the necessary components of the Part E program are now in
place and, for the remainder of FY 2006, we anticipate a substantial increase in
both the total number of cases being adjudicated and the numbers and types of pay-
ments being issued.

OFFICE OF THE OMBUDSMAN

The 2004 amendments also created an Office of the Ombudsman. In compliance
with statutory requirements, on February 24, 2005, the Secretary appointed Donald
Shalhoub to serve as the Ombudsman. The role of the Ombudsman is to conduct
outreach to claimants and potential claimants; make recommendations to the Sec-
retary of Labor on where to locate Resource Centers; submit an Annual Report to
Congress by February 15, setting forth the number and types of complaints, griev-
ances and requests for assistance received by the Ombudsman, and an assessment
of the most common difficulties encountered by claimants and potential claimants
under Part E. In making her selection, the Secretary picked an extremely qualified
individual with long experience in addressing occupational safety and health issues
and a commitment to assisting workers.

As you know, Mr. Shalhoub recently submitted his first Report to Congress. While
his report naturally highlights the complaints and concerns some 600 claimants
brought to his attention, we believe it is important to compare this number to the
more than 45,000 individuals who have filed a Part E claim thus far. We believe
the great majority of this community understands that DOL is working hard to re-
spond to their needs, and recognizes that a new program of this kind will take some
tilme to address everyone’s claim, particularly since we inherited a backlog of 25,000
claims.

A significant percentage of the specific concerns raised by claimants relate to stat-
utory restrictions (e.g., the exclusion of adult children from survivor benefits under
Part E) which are beyond the purview of DOL. An additional group complains about
the dose reconstruction process, which is being addressed by HHS/NIOSH. With re-
spect to issues that do relate to DOL’s administrative responsibilities, we take the
concerns expressed in the Report seriously and will use them to improve our proc-
esses and especially our offices’ communications with claimants.

In several areas, the issues raised indicate confusion about how existing policies
and procedures actually work, or a lack of clarity of the program documentation we
provide. To address these concerns and the Ombudsman’s related recommendations,
we will, among other actions, work with NIOSH and our own staff to ensure that
the waiver and appeals processes involving dose reconstruction and the related Part
B and Part E adjudications are more clearly explained; ensure that DEEOIC deci-
sions and other documents make it clear whether they apply to Part B, Part E, or
both; and issue general information materials explaining in more detail how wage-
loss and impairment rating decisions will be handled.

The Report discloses that the Ombudsman received 23 complaints that claims ex-
aminers do not always return phone calls. DOL is working hard to avoid such serv-
ice lapses. We carefully track phone calls received from claimants and hold our em-
ployees accountable for meeting program standards for prompt response. In FY
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2005, OWCP received 53,164 EEOICPA-related telephone calls, of which 37,060
were responded to at the time of the call. Of the remaining 16,104 which required
a return call, over 96 percent were completed within 2 days. The program is striving
to improve upon its customer service, and will seek to better those statistics in FY
2006.

The Report stated that 10 claimants believe that OWCP’s District Offices do not
share their sense of urgency because their claims have been reassigned to new
claims examiners. We hope that the public will recognize that such reassignments
have been necessary due to the addition of nearly 200 new employees during the
past year and are part of our effort to expedite case processing across-the-board. We
understand the concern and frustration of claimants who have been awaiting a deci-
sion for several years, we are committed to working as quickly as possible to resolve
these cases, and we are keenly aware of the urgency for claimants who are ill, and
in many cases, very elderly.

A number of claimants’ comments stated that they believe the burden of pre-
senting employment and exposure records rests solely on claimants. However,
OWCP and NIOSH systematically gather employment and exposure information
from DOE, the Former Worker Medical Screening programs, contractors who em-
ployed covered employees, the Social Security Administration, and many other
sources. Thus, the vast majority of information used by NIOSH in creating a dose
reconstruction is obtained from sources other than claimants. Similarly, most of the
employment documentation used by OWCP in determining covered employment is
obtained by OWCP from sources other than claimants, and we have created a data-
base called “site exposure matrices” to assist claims examiners in determining the
types of chemicals and toxic substances that existed at the major DOE facilities.
These databases also help DEEOIC claims professionals assess relationships be-
tween potential exposures and a claimed illness. In addition, DEEOIC has added
industrial hygienists and a toxicologist to its National Office staff to assist in expo-
sure evaluation. It should be noted that no Part E claim was denied based on inad-
equate evidence of toxic exposure during 2005.

DOL PERFORMANCE GOALS AND OUTCOMES

The Labor Department is committed to the accomplishment of measurable out-
comes and to holding ourselves accountable for achieving the fundamental goals of
all the programs we administer. With respect to Part B of the EEOICPA, the
DEEOIC established high performance standards focused on moving claims rapidly
through the initial and secondary adjudication stages. Our Government Perform-
ance Results Act (GPRA) goals, even for the first full year (FY 2002), were chal-
lenging in light of the large number of first year claims and program start-up activi-
ties.

Our goal for initial processing was to make initial decisions in 75 percent of the
cases within 120 days for cases from DOE facilities and from RECA claims, and
within 180 days for Atomic Weapons Employer, beryllium vendor, and subcontractor
cases (for which employment and other critical information is generally more dif-
ficult to obtain). Because we had received nearly 30,000 cases when our authority
under Part B commenced on July 31, 2001, we knew in advance we would not meet
those goals, which were conceptualized in terms of a normal, steady-state flow of
incoming claims. However, establishing rigorous performance goals signaled to our
own staff and to those potentially eligible for benefits that we were committed to
efficiently processing claims. In fact, we took timely initial actions (either rec-
ommended decisions or referral to NIOSH for dose reconstruction) in about 48 per-
cent of the cases during that first full year of operation (FY 2002), despite the back-
log of cases from the previous year. The smaller number of final decisions completed
in FY 2002 met our GPRA timeliness goals in 76 percent of cases.

During FY 2003, the DOL program was able to eliminate the initial backlog of
claims, leaving only a working inventory of about two to three months’ incoming
claims pending in our district offices. At the same time, and despite making deci-
sions on many older cases as we cleared the backlog, the program was able to ex-
ceed its GPRA timeliness goals. Our district offices issued initial decisions within
the target timeframe in 79 percent of all cases processed, in excess of the 75 percent
goal. Our Final Adjudication Branch issued 77 percent of its final decisions within
the program standards, also in excess of a goal of 75 percent.

During FY 2004, we continued to improve on these results, exceeding our GPRA
standards on all counts and driving down the average times to complete each phase
of the different types of Part B claims. For example, the average time to complete
an initial decision for cases from DOE facilities has been reduced from 98 to 73
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days, and the average for cases from all other facilities and subcontractors is down
from 123 to 99 days.

During implementation of Part E during FY 2005 our district offices continued to
adjudicate Part B claims timely in 81 percent of the cases, exceeding the 80 percent
goal. The Final Adjudication Branch issued 95 percent of its final decisions timely,
well in excess of the 80 percent goal.

Accomplishment of these goals took the persistent, case-by-case effort of the entire
staff, as well as the continuing support of our Solicitor’s Office. Close and frequent
coordination with HHS allowed us to move cases smoothly and efficiently to NIOSH
when dose reconstruction is needed. In addition, DOL and DOE worked coopera-
tively to improve the employment verification process and reduce the average time
for completion of DOE verifications from nearly 90 days at the beginning of FY 2003
to a current average of less than 45 days. These cooperative measures were instru-
mental in reducing Part B processing times.

The number of requests for administrative review has been relatively low, and
only three Part B cases have been appealed in Federal district court, suggesting
that the new program has reached a level of accuracy that builds credibility for its
decisions.

With respect to Part E, as previously noted, DOL exceeded its FY 2005 GPRA goal
for this Part by issuing more than 1,500 payments during the first 10 months fol-
lowing enactment. Cognizant of the long wait experienced by those who filed origi-
nally with the DOE Part D program, our GPRA goal for FY 2006 is to complete ini-
tial processing for at least 75% of the more than 25,000 cases transferred from DOE.

NIOSH projected that by the end of FY 2006 most of the backlog of cases pending
for dose reconstruction would be finalized and returned to DOL as well. Largely for
these two reasons, we projected a major bulge (an increase of nearly $1 billion) in
EEOICPA payouts for FY 2006. We anticipate receiving a stable stream of new
claims in FY 2006 and FY 2007 (approximately 10,000 under each Part); but, where-
as many payments are expected to result in FY 2006 from the backlog clearance ef-
forts both with respect to the old Part D claims and the cases pending at NIOSH,
that volume was projected to decline in FY 2007, resulting in total payouts that will
substantially exceed the FY 2005 experience, but will be much lower than FY 2006.

The estimated decrease in Part B benefits from FY 2006 to FY 2007 is not based
on any projection of reductions or limitations in the number of additions to the Spe-
cial Exposure Cohort. The budget impact of the Special Exposure Cohort process is
not readily predictable because too many factors are unknown, e.g., which petitions
will be successful, how many employees are involved, what new petitions will be
forthcoming, etc. Since the compensation benefits are mandatory funding, if addi-
tions to the Special Exposure Cohort were greater than anticipated, benefits would
still be paid regardless of the projections presented in the President’s Budget.

In summary, I am pleased to report that all aspects of the EEOICPA, both Part
B and E, are fully operational, and we anticipate accomplishing our challenging per-
formance goals for both programs in FY 2006. We believe we have established a
credible program and forged effective working relationships with our participating
agencies—DOE, HHS and DOJ, as well as DOE contractors and labor unions. Be-
tween FY 2001 and FY 2006, DOL implemented two brand-new compensation pro-
grams with widely divergent benefit schemes. We promulgated new regulations, for-
malized procedures, hired and trained nearly 500 Federal employees nationwide,
and administered benefit disbursement in accord with congressionally mandated cri-
teria. We are confident that we will be able to rise to the challenge of resolving the
remaining backlog of Part E cases, and, working with NIOSH, to similarly resolve
the dose reconstruction backlog. Every member of the DEEOIC staff is keenly aware
that many workers have been waiting many years for compensation and we are
doing our best to serve them.

Thank you for the opportunity to describe our efforts in implementing EEOICPA.
I would be pleased to answer any questions the Subcommittee may have.

Mr. HOSTETTLER. Thank you, Mr. Hallmark.
Dr. Howard.
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TESTIMONY OF JOHN HOWARD, M.D., M.P.H., DIRECTOR, NA-
TIONAL INSTITUTE FOR OCCUPATIONAL SAFETY AND
HEALTH, CENTERS FOR DISEASE CONTROL AND PREVEN-
TION, U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES

Dr. HowARrD. Thank you, Mr. Chairman, and Members of the
Subcommittee. I'm pleased to appear before you today to talk about
the HHS activities.

In 2002, HHS promulgated two regulations on the same day, one
a dose reconstruction regulation and the other to assist the Depart-
ment of Labor in determining probability of causation. In 2004,
HHS promulgated a third regulation on the special exposure cohort
petition and petition evaluation processes.

NIOSH began developing a dose reconstruction program in the
summer of 2001, establishing a robust scientific foundation as the
basis for our program. We’ve hired two contractors to assist us with
that activity. The first contract was awarded in 2003 to the Oak
Ridge Associated Universities, and the second was awarded in 2005
to Battelle Science and Technology International. Of the 21,123
cases that we have received from the Department of Labor for dose
reconstruction, we have returned to DOL as completed cases 13,813
or 65 percent of our program’s caseload.

In addition to processing individual dose reconstructions, we've
also been actively working on evaluating special exposure cohort
petitions. Since HHS promulgated our role in 2004, we’ve received
a total of 55 submissions for adding classes to the SEC. Of those,
26 did not qualify for evaluation, 14 are in the stage of being quali-
fied, six have qualified as petitions and are being evaluated now,
and nine were approved for addition to the SEC representing six
classes of employees at four sites. Five of these six classes were ini-
tiated by petitions by former employees, survivors, or their rep-
resentatives. One class, however, Linde Ceramics Plant, was added
because NIOSH, on its own initiative, determined that data to esti-
mate radiation doses with sufficient accuracy was not available for
a specified time period.

To date, 20 submissions have been closed because they did not
qualify. Some of these petitions were withdrawn by the applicants.
Some lacked appropriate evidence despite substantial assistance
from NIOSH, and some requested the addition of classes that were
already statutorily included in the congressional cohort.

Finally, the President charged HHS with administering a new
Federal Advisory Committee, the Advisory Board on Radiation and
Worker Health, to advise the Secretary of HHS. The Board is
chaired by Dr. Paul Ziemer, an internationally-recognized health
physicist, and consists of 12 distinguished members, one who is
present here today, representing scientists, physicians, and rep-
resentative workers, a membership which reflects the act’s require-
ment that the Board include a balance of scientific medical and
worker perspectives.

Since the Board first met in January 2002, Board members have
met a total of 46 times in work groups, Subcommittees, or as the
full Board. The Board made recommendation to the Secretary for
the addition of all of the six SEC classes that have been added thus
far. A technical support contractor was secured in 2003 to address
the Board’s request for assistance in better managing its workload.
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Many of the review comments of this contractor have been ex-
tremely constructive to us and to the Board and very useful in
mali{ing sure that we have rigorous scientific peer review of our
work.

Thank you, Mr. Chairman. I would be happy to answer any ques-
tions you have.

[The prepared statement of Dr. Howard follows:]

PREPARED STATEMENT OF JOHN HOWARD

Mr. Chairman and Members of the Subcommittee, my name is John Howard and
I am director of the National Institute for Occupational Safety and Health (NIOSH),
part of the Centers for Disease Control and Prevention (CDC) within the Depart-
ment of Health and Human Services (HHS). I am joined today by Mr. Larry Elliott,
Director of the NIOSH Office of Compensation Analysis and Support, and Dr. Lewis
Wade, Senior Science Advisor at NIOSH. I am pleased to appear before you today
to provide testimony on the status of HHS activities under the Energy Employees
Occupational Illness Compensation Program Act of 2000 (“the Act”).

I will describe and summarize the progress of the HHS responsibilities under the
Act, delegated by the President under Executive Order 13179 issued on December
7, 2000:

e Develop scientific guidelines for determining whether a worker’s cancer is re-
lated to the worker’s occupational exposure to radiation (“probability of causa-
tion”) and methods to estimate worker exposure to radiation (“dose recon-
struction”),

e Use the dose reconstruction regulation to develop estimates of radiation dose
for workers who apply for compensation,

o Establish a process by which classes of workers can be considered for inclu-
sion in the Special Exposure Cohort, and

e Provide support for the Advisory Board on Radiation and Worker Health
REGULATIONS FOR DOSE RECONSTRUCTIONS AND CANCER CAUSATION

HHS was charged with promulgating two regulations. One regulation establishes
methods for conducting radiation dose reconstructions for cancer claimants (42
C.F.R. pt. 82). Dose reconstruction is a science-based process for retrospectively esti-
mating the amounts and types of radiation doses incurred by a person. This effort
included substantial scientific work by NIOSH to develop specialized analytical
methods and tools needed to estimate the occupational radiation doses of nuclear
weapons workers.

The second HHS-promulgated regulation establishes guidelines by which the De-
partment of Labor (DOL) determines whether the cancer of an employee is “at least
as likely as not’ related to the radiation doses estimated for that employee through
a dose reconstruction (42 C.F.R. pt. 81). This regulation is for determining the
“probability of causation,” which is the probability that a person’s cancer was re-
lated to radiation from employment at the specified facility, required the further de-
velopment of a scientific tool, the “Interactive RadioEpidemiological Program”
(IREP). IREP is a computer program that uses “risk models” for associating radi-
ation doses with risk information on different cancers. IREP estimates the prob-
ability of disease causation specific to each employee’s unique history of exposures
to different types and quantities of radiation during the course of his or her employ-
ment. In the final development of this tool, NIOSH collaborated with the National
Cancer Institute, which had created the initial paper version in the 1980s and was
in the process of updating it in response to an extensive scientific review by the Na-
tional Research Council.

In promulgating the two regulations, HHS invited and considered comments of
the public and the Presidentially-appointed Advisory Board on Radiation and Work-
er Health (“the Board”). The Board reviewed and advised HHS on both of these
rules during the public comment and supported the final rules, which were finalized
on May 2, 2002. The regulations are designed to provide efficiencies in dose recon-
struction efforts for purposes of arriving at timely decisions on compensation. The
regulations allow for new scientific findings and consensus to be integrated after
proper scientific consideration.

An example of this recently occurred when NIOSH published a Federal Register
Notice and provided an opportunity for the public to comment on a proposed change
in the process for selection of target organs used in dose reconstructions for energy
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employees with lymphoma cancers. This change was in response to an evaluation
by NIOSH of current scientific data on lymphoma, which revealed that the site of
the radiation injury can differ from the site of the tumor or cancer origin docu-
mented in the medical files of a lymphoma cancer patient. On February 15, 2006,
NIOSH finalized the new process (for selecting the dose reconstruction target organs
for energy employees with lymphoma cancers). The new process selects the organ
that would have received the highest radiation dose from among relevant, possibly
irradiated organs, as determined through the dose reconstruction process, when the
identity of the target organ is in question. This change is now being used to com-
plete dose reconstructions for lymphoma cases and may result in DOL calculating
a higher probability of causation determinations for select lymphoma cases. NIOSH
is also reviewing the dose reconstructions for lymphoma cases that have already
been completed and returned to DOL. If the new process will result in DOL calcu-
lating a higher

probability of causation that will result in approval of a denied case, a new dose
reconstruction will be provided to the claimant and to DOL.

DOSE RECONSTRUCTION PROGRAM

The second responsibility of HHS, delegated to NIOSH, is the development and
administration of a dose reconstruction program to serve cancer claimants under the
Act. This is the largest and most challenging responsibility assigned to HHS. The
production scale and scientific complexity of the dose reconstruction program re-
quired by the Act are significant compared to other Federal compensation programs
requiring dose reconstructions.

NIOSH began developing a dose reconstruction program in the summer of 2001.
In accordance with its responsibilities to date, NIOSH established a broad scientific
foundation, the cornerstones of which are the radiation dose reconstruction methods
and cancer risk models for occupational radiation exposures. The scientific fields
and disciplines needed for dose reconstructions include mathematics; health physics;
bio-kinetic modeling; statistical treatment, analyses, and testing; exposure assess-
ment; and nuclear engineering. The development and maintenance of the cancer
risk models for this compensation program require epidemiology; statistical treat-
ment, analyses, and testing; medical interpretation; and risk assessment modeling
and communication.

To assist in conducting individual dose reconstructions, NIOSH develops different
kinds of informational documents and updates them as necessary if more informa-
tion is obtained.

Site Profile documents provide information on the radiation protection practices
of a facility. The six sections of a Site Profile document are called Technical Basis
Documents, and each address a specific topic, such as a site description, occupa-
tional medical dose, or occupational internal dose. Completion of individual dose re-
constructions may require all, none, or only certain sections of a Site Profile docu-
ment. As each Technical Basis Document is completed, it is used to complete dose
reconstructions and assure consistency.

We also develop Technical Information Bulletins, which provide clarification on
how a specific method can be used to complete a dose reconstruction, on how the
information in a Technical Basis Document or Site Profile can be used to meet a
specific need in the dose reconstruction process, or on how to provide specific tech-
nical information that supports or justifies the tables or information included in a
Technical Basis Document or Site Profile.

NIOSH also developed and implemented procedures for performing dose recon-
structions; developed a records and data management system; and initiated numer-
ous records retrieval efforts. NIOSH established and coordinated efforts with DOL,
the Department of Energy (DOE), and the Defense Threat Reduction Agency in the
Department of Defense.

NIOSH has two contractors to assist with the development of site profile informa-
tion and completion of dose reconstructions. The first contract was awarded on Octo-
ber 12, 2003, to Oak Ridge Associated Universities (ORAU). The contract involves
personal interviews with the claimants, retrieval and validation of individual moni-
toring data, reconstruction of exposure conditions at various DOE and DOE con-
tractor facilities (site profile development), and the completion of individual dose re-
constructions. The second contract was awarded on October 12, 2005, to Battelle
Science and Technology International (Battelle). The contract involves the recon-
struction of exposure conditions at various Atomic Weapons Employer facilities and
the completion of individual dose reconstructions.

Following are the status and accomplishments of the dose reconstruction program:
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General Claim Information

e EEOICPA encompasses 362 covered sites. NIOSH has received claims from
195 of those sites, over 100 of which have five or fewer claims.

o Of the 362 covered sites, approximately 40 are DOE sites and represent the
majority of claims; more than 300 sites are Atomic Weapons Employer sites
(sites which processed or produced material that emitted radiation and was
us.elsld ir; the production of atomic weapons, excluding uranium mining and
milling).

Dose Reconstructions
e Cases sent to NIOSH by DOL for dose reconstruction: 21,092
e Cases returned to DOL: 13,742 (65% of total 21,092)

The chart below illustrates NIOSH progress in monthly caseloads:

DOL Submittals vs Production
Oct 2001 - Present

1200

1000

== Cases Submitted by DOL =g Total Finals to DOL

Documents

e Developed 129 Technical Basis Documents, 40 Technical Information Bul-
letins

e Developed 63 implementation procedures (45 ORAU procedures and 18 OCAS
procedures)

SPECIAL EXPOSURE COHORT

The next responsibilities of HHS are directly related to the dose reconstruction
program: defining the requirements for adding classes of employees to the Special
Exposure Cohort (“the Cohort”) and developing a process for receiving, evaluating,
and processing Cohort submissions received.

Under the Act, claims for members of the Cohort who have any of 22 specified
cancers designated by the Act would not require dose reconstructions or a deter-
mination by DOL of probability of causation. Congress included in the Cohort cer-
tain employees of three DOE facilities, known as the gaseous diffusion plants, as
well as employees of a nuclear weapons test site in Amchitka, Alaska. In addition,
the President has authority, delegated to HHS, to designate additional classes of
employees to be members of the Cohort, subject to Congressional review, if two tests
are met:

(1) it is not feasible to estimate with sufficient accuracy the radiation dose that
the class received; and

(2) there is a reasonable likelihood that such radiation dose may have endan-
gered the health of members of the class.
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On May 28, 2004, HHS promulgated a regulation to allow it to implement this
authority—Procedures for Designating Classes of Employees as Members to the Spe-
cial Exposure Cohort under EEOICPA (42 C.F.R. pt. 83). The guidelines used to
evaluate the feasibility of reconstructing doses for a proposed Cohort class are estab-
lished in this rule. It states that dose reconstructions can be performed with suffi-
cient accuracy if: “NIOSH has established that it has access to sufficient information
to estimate the maximum radiation dose for every type of cancer for which radiation
doses are reconstructed, that could have been incurred in plausible circumstances
by any member of the class or if NIOSH has established that it has access to suffi-
cient information to estimate the radiation doses of members of the class more pre-
cisely than an estimate of the maximum radiation dose.”

The regulation provides for petitions in two circumstances. One circumstance is
when NIOSH has attempted to conduct a dose reconstruction for a cancer claimant
and finds that the dose reconstruction cannot be completed because there is insuffi-
cient information to estimate the radiation doses of the claimant with sufficient ac-
curacy. The second circumstance includes all other possibilities. For example, a peti-
tion may be submitted representing a class of employees whose members have yet
to file claims under EEOICPA, or even have yet to be diagnosed with cancer.

Once the Cohort regulation was promulgated, NIOSH was able to begin consid-
ering petitions, working closely with petitioners to assist with their Cohort submis-
sions in order to qualify the submission as a petition for evaluation. To qualify for
evaluation, a submission must contain sufficient information to establish that the
radiation exposures sustained by employees at a site were not monitored, either
through personal or area monitoring; or that such records have been lost, falsified,
or destroyed; or that there is no information regarding monitoring, source, source
term, or process from the site. This information may be provided by documents, affi-
davits, reports from a health physicist or other individual with expertise, or a gov-
ernment report of a scientific or technical nature.

NIOSH uses a hierarchical approach to evaluate the types of information avail-
able to reconstruct doses. The primary data used for determining internal exposures
are from personal monitoring data, such as urinalysis, fecal samples, and whole
body counting results. If these are unavailable, the air monitoring data from breath-
ing zone and area monitoring is used to estimate the potential internal exposure.
If personal monitoring and area monitoring are unavailable, internal exposure esti-
mates can be made from modeling potential exposures from the source term and
process information. The source term is developed from the quantity of the radio-
active material(s) involved or the exposure potential of the radiation generating de-
vice.

The same hierarchy is used for determining the external exposures to the cancer
site. Personal monitoring data from film badges or thermal luminescent detectors
are the primary data used for determining external exposures to the cancer site. If
there are no personal monitoring data, exposure rate surveys and source term mod-
eling can be used to determine the potential external exposure. In addition to the
occupational external exposures from facility operations, occupational medical expo-
sures from routine X-ray examinations given to the energy employee as a condition
of employment are also included in the external exposures. These exposures are esti-
mated using technical information relative to the type of X-ray equipment used at
a point-in-time at the facility. When all of the sources of data described above have
been determined to be unsuitable for establishing maximum plausible radiation
doses, it can be concluded that doses cannot be reconstructed with sufficient accu-
racy.

Once a submission has qualified for evaluation, NIOSH evaluates the petition
based on the issues discussed above. A completed evaluation report is sent to both
the petitioners and the Board. The Board reviews the petition and provides a rec-
ommendation to the Secretary of HHS on the feasibility of conducting dose recon-
structions for members of the petitioning class. As required by the Act, the final
step in the petitioning process is an opportunity for Congress to review certain des-
ignations by the Secretary of HHS. These decisions become effective in 30 days, un-
less Congress provides otherwise.

Current Cohort Information

e Six classes of employees at four sites have been added to the cohort. Three
of these classes (Mallinckrodt Chemical Company—Destrehan Street; Iowa
Army Ammunition Plant; and Y-12 Facility) were added due to petitions re-
ceived from former employees, survivors, or their authorized representatives.
One class, Linde Ceramics Plant, was added because NIOSH determined that
data to estimate radiation doses with sufficient accuracy were not available
for a specified time period.
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e NIOSH is currently evaluating six submissions and will send completed eval-
uation reports to the petitioners and the Board. These submissions are Pacific
Proving Grounds, Y-12 (Oak Ridge), Rocky Flats Plant, Oak Ridge Institute
for Nuclear Studies, Ames Laboratory, and Chapman Valve.

e NIOSH notifies applicants of any requirements that are not met by the sub-
mission and assists the applicants with guidance through phone consultations
and written communication in developing necessary information. Currently,
NIOSH is providing such assistance to applicants involved with 11 submis-
sions. It is not known which, if any, of these submissions will ultimately qual-
ify for evaluation as a Cohort petition.

To date, 20 submissions have failed to qualify for evaluation as Cohort peti-
tions, and have been closed. Some submissions have been withdrawn by the
applicants, and some submissions requested the addition of classes of employ-
ees to the Cohort that were already included in the statutory Cohort. Other
submissions lacked appropriate evidence despite substantial assistance from
NIOSH.

e On December 22, 2005, NIOSH published a notice in the Federal Register re-
questing public review and comment on proposed changes to the Cohort rule
(42 C.F.R. pt. 83) to address changes to the Act authorized by the National
Defense Authorization Act for Fiscal Year 2005 (codified as amended in scat-
tered sections of 42 U.S.C.). Comments on the interim final Cohort ruled will
be accepted until March 23, 2006.

ADVISORY BOARD ON RADIATION AND WORKER HEALTH

Finally, the President charged HHS with administering a new Federal advisory
committee, the Advisory Board on Radiation and Worker Health (“the Board”), to
advise the Secretary of HHS. Members are invited to serve overlapping terms of up
to four years, except that any member appointed to fill a vacancy for an unexpired
term shall be appointed for the remainder of that term. HHS provides administra-
tive services, funds, facilities, staff, and other necessary support services.

HHS nominated and the President appointed the initial member of the Board in
2001. The Board is chaired by Dr. Paul Ziemer, an internationally recognized health
physicist, and consists of 12 members representing scientists, physicians, or rep-
resentatives of nuclear weapons workers—a membership which reflects the Act’s re-
quirements that the Board include a balance of scientific, medical, and worker per-
spectives.

Board Accomplishments

e Since the first Board meeting in January 2002, Board members have met a
total of 46 times in workgroups, subcommittees, as the full Board. The most
recent meeting occurred this week.

e CDC secured a technical support contractor, Sanford Cohen & Associates
(SC&A), on October 10, 2003 to address the Board’s request for assistance in
better managing its workload. SC&A is currently assisting the Board with
their work on dose reconstruction reviews, site profile reviews, and the Cohort
petitioning process.

e The Board has reviewed 60 dose reconstructions and 21 procedures of the
NIOSH program. The Board’s review of dose reconstruction procedures has
been constructive. Many of the review comments raised by the Board’s con-
tractor, SC&A, have already been examined and changes for improvement
have been made or are underway. Other comments are being addressed with
feedback to the Board.

e The Board has made eight recommendations to the Secretary of HHS.
SUMMARY

In conclusion, NIOSH has made much progress in carrying out the responsibilities
of HHS under EEOICPA and looks forward to continuing to improve its performance
to assist workers who have cancer as a result of exposure to unique hazards in
building the Nation’s nuclear defense.

Thank you again for the opportunity to testify. I'm happy to answer any questions
you may have.

Mr. HOSTETTLER. Thank you, Dr. Howard.
Dr. Melius.
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TESTIMONY OF JAMES MELIUS, M.D., DRPH, ADMINISTRATOR,
NEW YORK STATE LABORERS HEALTH AND SAFETY TRUST
FUND, MEMBER OF THE ADVISORY BOARD ON RADIATION
AND WORKER HEALTH

Dr. MELIUS. Thank you for inviting me to speak today. Although
I will not be speaking on behalf of the Advisory Board, I will be
speaking as a member of that Advisory Board and certainly can re-
flect the work of the Advisory Board that Dr. Howard described,
has done as part of this program.

In your opening statement and others, you pointed out the prob-
lem for the many people that worked at these site, the secrecy.
They were not given complete information about what they worked
with. I think that’s very important to understand. These people,
they did this work willingly. They understood the importance of
this program for their country, but now that that has passed and
now that there are compensation programs in place for them and
one that is welljustified by their exposures as well as their sac-
rifices, I think it’s very important that we maintain a fair program,
a transparent, open program, that they feel that they are being
treated fairly at this point in time. And one of the things that we’ve
worked through the Advisory Board is to ensure that fairness and
openness—that people see what the reasons are and that we have
a sound and open process.

I am extremely concerned by some of the suggested changes.
That we would lose that openness, that we would lose that percep-
tion of fairness, and therefore, lose the whole credibility of this pro-
gram.

As Dr. Howard has mentioned, the Advisory Board as established
under the act are 12 members. We have distinct duties under the
act that we need to carry out, and really in order to do them, in
order to do really the volume of work required, we requested an
outside contractor be hired to assist us. We went to hire that con-
tractor through an open procurement process, a typical Govern-
ment process, brought on Sanford, Cohen and Associates, and I
would share with Dr. Howard that they have done an excellent job.
They provide excellent and outstanding technical and scientific re-
view and really what we would call in the scientific community
peer review of the many technical documents, the many scientific
issues that we need to deal with.

We also pay special attention to conflict of interest issues, both
for everyone involved in it, the contractor that NIOSH has hired,
but also for our own contractor (the Board’s contractor), and the
members of the Board, and we put our contractor through require-
ments that were much more stringent for some of the other groups
that were involved in working on this program because we wanted
to make sure that the claimants were reassured that they were re-
ceiving fair and unbiased review of their claims—that whoever was
checking on them was not being tainted by past work or past asso-
ciations or whatever, so take the extra step to make sure with that.

We've also used that contractor recently in reviewing the special
exposure cohort petitions, and NIOSH, as Dr. Howard mentioned,
produces a report. The Board then has to review this, again a lot
of technical information that has to be dealt with in doing this, and
it’s taken time. We've paid a lot of attention to this area to make
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sure that we are reaching correct recommendations that were then
passed on to the Secretary of Health and Human Services, and our
contractor again played a critical role in helping us to do that,
again an open, transparent process. People petitioning for the spe-
cial cohort, exposure cohort, are allowed to speak and to present
their case and really to be part of all the proceedings that take
place for this.

After we have gained some experience recently in doing this, es-
pecially particularly the initial eight special exposure cohort peti-
tions that we were reviewing, we have sort of stepped back and we
formed a small work group of the Advisory Board. I chaired that
Board, and we developed a set of guidelines that we thought would
improve the efficiency of the review process as well as provide a
fair assessment and one that we could do in a way that would as-
sure that from petition to petition that we were providing the same
icy};e of criteria for each petition. (We were treating everybody fair-
y.
That report, I attached to my testimony. It’s been made public.
We received comments from the public and we’ll continue to do so,
again, what can we do to improve the process, make it more effi-
cient, but maintain the fairness and openness of this process.

Recently the Office of Management and Budget have suggested
a number of changes to the program. You've listed those changes
in your opening remarks. I think it’s important to realize that we
have a process in place that works. This is a process that was envi-
sioned in the act. It’s open. It provides sound technical peer review
of these evaluations for special exposure cohort consideration. We
don’t need to make changes in it. We can improve it in some ways.
The process really is good. It provides a balanced scientific and
technical review, and I think to make the changes that have been
suggested in the OMB document would simply destroy the credi-
bility of this program. We can’t have a secret review process under-
way.

Let me end my testimony there. I will be glad to answer ques-
tions at the appropriate time.

[The prepared statement of Dr. Melius follows:]

PREPARED STATEMENT OF JAMES MELIUS

Thank you for the opportunity to testify here today before the Subcommittee on
Immigration. Border Security, and Claims regarding the Energy Employees Occupa-
tional Illness Compensation Program Act (EEOICPA). Over my past twenty-years
of work in occupational and environmental health, I have considerable experience
evaluating occupational illness issues at Department of Energy nuclear weapons fa-
cilities while working for the National Institute for Occupational Safety and Health
and later as a member of various review and advisory committees including the Ad-
visory Board on Radiation and Worker Health established under EEOICPA. I appre-
ciate the Subcommittee’s exercising its oversight with regard to this important pro-

gram.

I should note that I testify here today as a member of the Advisory Board on Ra-
diation and Worker Health but do not speak on behalf of the Board. However, I can
address the workings of the Board and its stated positions on various issues rel-
evant to this hearing.

ENERGY EMPLOYEES OCCUPATIONAL ILLNESS COMPENSATION PROGRAM ACT

EEOCIPA was established to address the work-related cancers and other illnesses
suffered by the thousands of men and women who helped build and maintain our
nation’s nuclear weapons starting during World War II and continuing into the
present time. Especially during the early years of the program, these people worked



27

under very difficult conditions. They worked under very tight deadlines using new
manufacturing processes handling very dangerous materials, often with minimal
protection from exposure to dangerous radioactive elements. They also worked
under great secrecy, facing severe criminal penalties for any breach of secrecy. Often
they were given very minimal information about the materials that they worked
with and the potential health consequences of their exposures.

I want to emphasize that these people worked under these conditions willingly,
knowing the critical importance of their work to our nation’s security. However,
many of these people and their families are now angry that this past secrecy and
those difficult working conditions have not been acknowledged and have been used
to deny their past claims for work-related illnesses. The credibility of the EEOICPA
program to these people is very dependent on the fairness and transparency of the
program’s procedures.

As a consequence of this work, these workers are at increased risk of developing
cancer and other occupational illnesses. Because information on the exposures and
the consequent health risks were hidden from these workers for so many years,
Congress established the Energy Employees Occupational Illness Program in 2000
to provide some compensation to these workers and their survivors for their work-
related health problems. In doing so, Congress recognized that attempting to pro-
vide fair and equitable compensation for people working at these facilities for the
past 50 years or more was difficult and, in many cases, would not fully compensate
these people or their families for their suffering and sacrifice for our country.

The part of the Act under consideration at this hearing involves compensation for
people with work-related cancer due to radiation exposures. The program as estab-
lished in EEOICPA and implemented through the Department of Labor and the Na-
tional Institute for Occupational Safety and Health (NIOSH) attempts to evaluate
the past radiation exposures for the claimants at nuclear weapons facilities and
thlen (ca)llculates the probability that their cancer was caused by exposures at the fa-
cility(s).

NIOSH’s major task under this part of EEOICPA is to obtain past monitoring
records for the claimant along with other technical information on the facility(s)
where they worked that would help to estimate the claimant’s exposure. NIOSH
then utilizes this information to estimate the cumulative radiation exposure for that
individual. This is a complex task requiring review of many different sources of
records and other information. A claimant may have had exposure to many different
radioactive elements and have been exposed in many different manners. The moni-
toring records may extend back over 50 years and reflect time periods when moni-
toring methods were less precise than today. NIOSH has had to develop new proce-
dures and correction factors to appropriately estimate these past exposures.

If a “reasonable” estimate of a claimant’s exposure can be made, the probability
that a claimant’s cancer was due to this exposure is estimated. This procedure (es-
tablished by the EEOICPA) utilizes a mathematical model developed by the Na-
tional Cancer Institute and modified by NIOSH for use in this compensation pro-
gram. The model is based on cancer studies of people exposed to radiation whose
health status was traced for many years (mainly those exposed from the atomic
weapon explosions in Japan during World War II). The procedure established under
EEOICPA takes into account the risk that the claimant’s particular cancer could be
caused by their radiation exposures as well as the precision of that estimate (i.e.,
the possible error in the estimate due to the limitations of the health and exposure
data). NIOSH then provides these data to the Department of Labor who performs
the final calculations for the purposes of accepting or denying the cancer claim.

SPECIAL EXPOSURE COHORT

In establishing this program, Congress recognized that there would be cir-
cumstances where dose reconstruction would not be feasible due to the lack of ade-
quate information on the claimant’s exposure at the nuclear weapons facilities. Expo-
sure records may not be available. The claimant may not have had their exposure
to a particular radioactive material monitored during that time period. A method
for measuring that particular exposure may not have been available at that time.
Rather than requiring the claimant to somehow prove that they had sufficient expo-
sures to warrant compensation (an almost impossible task given the length of time
involved and the secrecy in place at the facilities), Congress established the Special
Exposure Cohort.

The Special Exposure Cohort provides compensation for claimants with 22 speci-
fied cancers who worked at certain facilities for a specified length of time. Congress
established four such groups in the legislation and gave the Department of Health
and Human Services the power to add additional groups. Individuals or groups rep-
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resenting claimants or potential claimants can petition NIOSH requesting that a
specific group be added to the Special Exposure Cohort. If the petition is deemed
valid by NIOSH, NIOSH then evaluates the merits of the petition and presents a
report to the Advisory Board regarding the merits of adding the group to the Special
Exposure Cohort. The Act provides that a new group may be added to the Special
Exposure Cohort when the “it is not feasible to estimate the dose that they received
with sufficient accuracy” and if their health was endangered as a result of their ex-
posures. The Board then reviews the NIOSH evaluation report and makes an inde-
pendent recommendation to the Secretary of HHS regarding the petition.

ADVISORY BOARD ON RADIATION AND WORKER HEALTH

The Advisory Board on Radiation and Worker Health was established under
EEOICPA to review the regulations establishing the methods to be used in the dose
reconstruction effort and Special Exposure Cohort evaluations; to review the sci-
entific validity and quality of the dose reconstruction effort; and to review the addi-
tional groups proposed for inclusion in the Special Exposure Cohort (described
above). The Board is required to represent “a balance of scientific, medical, and
worker perspectives”.

The Board is appointed by the President. The Board has had up to thirteen mem-
bers. One resigned due to a conflict of interest, and another died. Recently, two
members were dismissed from the Board, and three new members were added. The
current Board represents diverse view points including people who formerly worked
for the Department of Energy or their nuclear facility contractors as well as union
representatives from DOE nuclear facilities. This balance of diverse perspectives
helps to ensure that the Board’s deliberations are thorough and that different views
on issues are discussed.

The Board meets approximately four or five times per year with most meetings
lasting three days. Public meetings by conference call take place between meetings.
In addition, work groups set up by the Board also meet by phone or in person be-
tween meetings. Most of these work group meetings are open to parties involved in
the facility under consideration. Transcripts of these Work Group meetings are also
made and posted on the NIOSH OCAS website.

Given the considerable workload required by the Act to review the dose recon-
struction program, the Advisory Board has obtained the services of a technical con-
tractor (Sanford Cohen and Associates) to assist in the technical review of dose re-
constructions, related technical procedure documents, and the special cohort evalua-
tion technical documents. This contractor was selected through a full and open gov-
ernment procurement process. The contractor provides a number of highly qualified
techraical specialists to assist the Board and has greatly facilitated the work of the
Board.

Working with the contractor, the Board has established a program for reviewing
dose reconstructions for a sample of individual claims and the NIOSH procedures
and developed technical documents that provide the basis for NIOSH’s dose recon-
struction program. The Board’s contractor conducts its review under the direction
of the Board and the contractor’s technical review is presented to the Board for dis-
cussion before being finalized and transmitted to the Secretary of HHS. The proce-
dures used by the contractor for its audit were established and approved by the
Board. After the initial review of cases, procedures, and/or documents by the con-
tractor, the Board has established a standard process to ensure that NIOSH has the
opportunity to review and comment on the contractor’s review before the Board fi-
nalizes our comments to the Secretary. The review covers a wide range of technical
issues related to individual dose reconstruction to ensure that the dose reconstruc-
tions are being done in a scientifically sound and balanced manner.

The Board has paid special attention to issues of potential conflict of interest
among all groups working on this program. Given the concern of the people who
worked at these facilities about ensuring that the compensation program is handled
in a fair and impartial manner, strong conflict of interest provisions are necessary
to ensure the credibility of the program. In selecting a contractor for assisting the
Board, specific conflict of interest requirements were included in the review and op-
eration of this contract. Conflict of interest information for our contractor and for
Board members are available to the public through the NIOSH website for this pro-

gram.
THE ADVISORY BOARD AND SPECIAL EXPOSURE COHORT REVIEWS

The Advisory Board has reviewed approximately 8 new special exposure cohort
groups (NIOSH has sometimes combined petitions or split proposed groups into dif-
ferent time periods). Seven have been approved, and one denied by the Board. Sev-
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eral are pending including one that was reviewed at a recent Board meeting and
then deferred pending the receipt of further information from NIOSH (Pacific Prov-
ing Ground).

All of these petitions have involved the early years of nuclear weapons production
when monitoring data were sparse. In some cases, NIOSH’s recommendation has
been followed, while in others the Board’s recommendation has differed from that
of NIOSH. In some cases, the discussion of the petition has stretched over several
Board meetings. In nearly, all cases the Board’s vote on our recommendation has
been close to unanimous despite the diversity of viewpoints on the Board.

The Board has worked with NIOSH to establish a sound and thorough inde-
pendent technical and scientific review of the NIOSH evaluation of the special expo-
sure cohort petition. I believe that this is what is envisioned under EEOICPA. The
Board’s contractor has done substantial work to review relevant scientific and tech-
nical documents and data, and there has been a thorough discussion of the scientific
issues at the meetings. The petitioners have had good access to the review process
and a fair opportunity to provide their input.

Recently, the Board has worked with NIOSH to improve the process. Late last
year, the Board established a working group of four Board members that I chaired
to review our procedures for evaluating Special Exposure Cohort petitions and eval-
uations. The Working Group held a meeting in November 2005 with NIOSH staff
participating to develop draft guidelines for our review. Draft guidelines were devel-
oped, and this document was reviewed by other Board members and by NIOSH and
made available to the public for review and comment. After some revisions based
on comments from Board members, the draft guidelines were discussed at our Janu-
ary Board meeting. The Board voted to adopt the guidelines with the understanding
that they could be modified at a later time based on additional comments received
from outside parties. I have attached a copy of the guidelines with my testimony.

These guidelines provide a framework for the Board’s review of Special Exposure
Cohort petitions and NIOSH’s evaluation of those petitions. The guidelines provide
general criteria for evaluating information that might be used for dose reconstruc-
tion to determine whether or not that information provides a basis for adequate
dose reconstruction (i.e., “feasible to estimate the dose that they received with suffi-
cient accuracy”). The Board believes that the guidelines will help to make the Spe-
cial Exposure Cohort process more efficient, more timely, and provide a fair process
for all groups seeking that status. The Advisory Board has also established a spe-
cific role for our contractor to assist in the review of Special Exposure Cohort ac-
tions.

My understanding is that the Department of Labor and the Office of Management
and Budget have suggested some actions to address a perception that the current
Special Exposure Cohort process is not working adequately. On the contrary, I be-
lieve that the current procedures provide what was called for in the EEOICPA legis-
lation. First, the process is open to the public and to input from the public. Failure
to ensure this level of transparency would severely damage the credibility of the
program. Secondly, the process provides for sound scientific and technical review of
any SEC recommendation by an independent advisory board with the assistance of
a contractor with relevant scientific and technical expertise. This review process is
similar to the scientific peer review programs in place for other government pro-
grams that are based on scientific and technical information. Thirdly, the recent
changes to the process in accordance with the working group report should help to
facilitate a more timely review process and, at the same, time one that ensures con-
sistency and fairness in SEC recommendations.

In summary, I believe that the Advisory Board with the assistance of our tech-
nical contractor is providing sound and fair independent reviews of groups proposed
for inclusion in the Special Exposure Cohort as required by the EEOICPA legisla-
tion. I would be glad to answer any questions that you may have.

Mr. HOSTETTLER. Thank you, Dr. Melius.
Mr. Miller.

TESTIMONY OF RICHARD D. MILLER, SENIOR POLICY
ANALYST, GOVERNMENT ACCOUNTABILITY PROJECT

Mr. MILLER. Thank you, Mr. Chairman.

My name is Richard Miller. I'm a Senior Policy Analyst for the
Government Accountability Project. Among its functions, GAP over-
sees agencies implementing the Energy Employees Compensation
Program and serves as an information hub for claimants, Congress,
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and the media. I have been privileged to work on the bipartisan ef-
fort that led to the enactment of this landmark legislation in 2000,
which included testifying before this Subcommittee in September of
2000. We appreciate the opportunity to testify again before the
Subcommittee and commend the Chairman of the Subcommittee
for using the Committee’s jurisdiction to conduct oversight hear-
ings.

Congressional investigations an numerous oversight reports have
documented that radiation dose records of the Department of En-
ergy and its vendors were, as you have stated earlier, nonexistent,
incomplete, or unreliable. My written statement lists three exam-
ples in Nevada, Iowa, and Kentucky, but there are many more. In
cases where there is inadequate monitoring, Congress wanted to
ensure that nuclear weapons workers with cancer would not face
an insurmountable burden of proof when they filed a claim. Con-
gress put in place a relief valve that when it is not feasible to esti-
mate dose with sufficient accuracy and there is a reasonable likeli-
hood that the class of workers may have been endangered from ra-
diation exposure. They have a remedy, and that is to be designated
as a member of the special exposure cohort.

There is a four-step process for evaluating these special exposure
cohorts —with built-in checks and balances to ensure that all view-
points are heard and that each SEC designation is scientifically
credible. The Secretary of HHS, as you have heard, makes the final
decis(ilon after receiving a recommendation from the Advisory
Board.

While there are six special exposure cohorts that have been ap-
proved to date, HHS has denied two and disqualified nearly 20 at
its earliest stages of review, and the inference in the OMB pass-
back document that these are being handed out like candy simply
is not supported by the record. We have seen in particular well-
merited approvals at Mallinckrodt in St. Louis, at the Iowa Army
Ammunition Plant in Burlington, Iowa, at Linde in Tonowanda,
New York, and for the Y-12 Calutron workers in Oak Ridge, Ten-
nessee.

Today my testimony will primarily focus on the pass-back memo
which outlines five options to reduce the number of SECs approved
by the Secretary of HHS in order to, quote, contain the growth in
benefit costs. OMB has proposed four actions in a document which,
I note, was not included in the President’s budget request. That
came to light independently and separately, which if adopted con-
stitute a direct attack on the checks and balances set forth in the
law: One, by requiring the Secretary to secure through the Admin-
istration or White House-led task force before making any approv-
als; by addressing this so-called, “imbalance,” in the Advisory
Board; by adding yet another outside review on top of the Advisory
Board’s review; and by imposing unspecified constraints, quote-un-
quote, on the Advisory Board’s audit contractor.

These administrative changes if implemented in whole or in part
will undermine the credibility of benefit determinations. By requir-
ing Administration clearance, the OMB memo implies a lack of
trust in the Secretary of HHS’s decisions. Administration clear-
ance—and I want to be very clear on this point. Administration
clearance is not merely an innocent call for improved communica-
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tions as we have heard from OMB and other witnesses here today.
This is not about drawing sharper boundaries about SECs in order
to more precisely adjudicate claims. It is a plan for preempting the
legal authority and the professional judgment of the Secretary and
the Advisory Board. The term “imbalance” and “constraints” that
are discussed in this OMB memo must be defined. Frankly, the
memo committed the error of candor by using those words.

It appears that the OMB considers the advice provided by the
President’s Advisory Board and even perhaps its audit contractor
as not trustworthy and that absent Administration intervention,
unwarranted benefits are going to be paid out through special ex-
posure cohorts, and yet, as we have heard, the Advisory Board is
required by law to have a balance of medical, scientific, and worker
perspectives and as well there has to be a balance proscribed under
the Federal Advisory Committee Act.

It’s with that in mind that we note that two members of the Ad-
visory Board were removed without cause in January of 2006, and
three members were appointed, including two with potential con-
flicts of interest. That too is troubling.

Given the OMB’s goal of reducing special group cohort approvals
as a way to cut benefit costs, the call to address any imbalances
in the Advisory Board looks like a prescription to add new Board
members with a philosophical tilt against special cohorts. Indeed,
the Office of Management and Budget memo commends the Em-
ployment Standards Administration within the Labor Department
for bringing concerns about SEC benefits costs to the attention of
OMB. DOL’s fingerprints on this OMB memo has regrettably
stained its reputation as a dispassionate claims adjudicator.

The Energy Employee Compensation Act was an apology for put-
ting defense nuclear workers in harm’s way and not adequately
protecting them, and in turn these workers expect that the Govern-
ment will honor its commitment to provide fair compensation deci-
sions. Yet this OMB memo suggests that they, the Administration,
are intent on dishonoring this commitment. It rubs salt in the
wounds of these patriotic Cold War workers to hear that the goal
is to constrain benefit costs.

There are six new special exposure cohort petitions currently
under evaluation, and this pass-back memo hangs ominously over
these and future SEC evaluations. If HHS is directed to deny SECs
as a way to reduce benefits costs, even though there are inadequate
records to make a fair compensation decision, then these workers
and their families have every reason to be cynical.

In conclusion, unless the OMB’s options outlined in this pass-
back memo are disavowed at the highest levels of the Administra-
tion, these Cold War veterans can justifiably question whether each
SEC denial is a product of OMB budget-cutting and political med-
dling rather than a scientifically-credible decision. It is imperative
that we restore the program’s credibility.

I thank you for your time.

[The prepared statement of Mr. Miller follows:]
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SUMMARY OF TESTIMONY OF RICHARD MILLER, GOVERNMENT ACCOUNTABILITY PROJECT

An OMB “Passback” memo to the Department of Labor (“DOL”) outlines options for
administrative procedures to reduce the number of Special Exposure Cohorts (“SEC”) approved
by the Secretary of Health and Human Services (“HHS™) as a way to contain the growth in
benefit costs under the Energy Employees Occupational Iliness Program Act (“EEOICPA”).
The OMB memo implies that the HHS s decision making process is out of control, that the
President’s Advisory Board on Radiation and Worker Health (“the Advisory Board”) and its
audit contractor are not trustworthy, and that, absent Administration intervention, unwarranted
benefits will be paid out for radiation related cancers.

In providing for Special Exposure Cohorts as part of EEOICPA, Congress found that the
radiation dose records of the Department of Energy (“DOE”) and its vendors were of
questionable reliability, and were concerned that the absence of exposure monitoring would
leave nuclear weapons workers with cancer facing an insurmountable burden of proof.
EEOICPA provides claimants with a relief valve where it is not feasible to estimate the radiation
dose to workers with sufficient accuracy: HHS may designate additional members of the SEC
after receiving a recommendation by the Advisory Board. Members of the SEC receive an
automatic presumption that their cancer is work related if they have 1 of 22 “radio sensitive”
cancers and were employed in a job with potential radiation exposure for 1 year-- without having
to secure a radiation dose reconstruction through the National Institute for Occupational Safety
and Health (“NIOSH™). Subtitle B provides a $150,000 lump sum benetit plus medical benefits.

Congress mandated a 4-step SEC evaluation process with checks and balances to ensure
that all viewpoints are heard and that each SEC designation is scientifically credible. OMB has
proposed 4 actions which, if adopted, constitute a direct attack on the checks and balances set
forth in law by (1) by requiring the HHS Secretary to secure permission of the Administration or
a White House led task force before making any SEC designations; (2) by loading the Advisory
Board with members who will oppose SECs in the name of addressing “imbalance™; (3) by
adding another review on top of the Advisory Board for each SEC decision; and (4) by imposing
unspecified “constraints” on the Advisory Board’s audit contractor. The result: budget cutters
and political advisors will dictate SEC decisions, in place of a transparent scientific process.

Atomic workers served their nation’s defense by building and testing nuclear weapons,
while putting their health in jeopardy. Most would do it over again without hesitation, if called
upon to do so. They expect, in turn, that the Government will honor its commitment to provide
fair compensation decisions if they were made ill from their work in nuclear weapons facilities.
However, this Passback memo suggests that OMB is intent on dishonoring this commitment.
The DOL’s {ingerprints on OMB’s plan stains their reputation as an impartial arbiter of claims.

Unless the OMB’s plans are disavowed at the highest levels, the credibility of the Energy
Employees Compensation program is in jeopardy. Nuclear workers can and will justifiably
question whether each and every denial is a product of interference driven by OMB budget
cutters—rather than a scientifically credible decision—untess OMB/DOL’s posture is reversed.
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INTRODUCTION

I am Richard Miller, a Senior Policy Analyst with the Government Accountability Project
(“GAP™), a non profit organization based in Washington, D.C. Although GAP’s work is
primarily focused on supporting whistleblowers, our programs include the oversight of the
agencies implementing EEOICPA. GAP serves as an information hub for claimants, Congress,
unions and the media. GAP assisted with the EEOICPA reform amendments in 2004 which were
included in the FY 05 Defense Authorization Act (P.L.108-375). Prior to GAP, [ was a stafl
representative for DOE atomic weapons employees, and worked on the bi-partisan effort to enact

EEOICPA' as part of the FY 01 Defense Authorization Act (P.L.106-398).

We appreciate the opportunity to testify today before the Subcommittee, and commend

the Judiciary Committec for using its jurisdiction to conduct oversight hearings on EEOICPA.

The effort to secure compensation for workers made ill from employment in nuclear
weapons facilities has been underway for over 40 years. Since the late 1940s, senior Atomic
Energy Commission officials recognized that “cancer is a specific industrial hazard of the atomic
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energy business.” Beginning in the late 1950s, Congress held a series of hearings on
establishing a federal compensation scheme for nuclear weapons workers. This effort has been
driven by the inability of state workers® compensation programs to adequately deal with
occupational illnesses (as opposed to injuries), and the difficulty in overcoming the unlimited

resources spent by the Energy Department to defeat such claims--without regard to merit.

UNMONITORED RADIATION EXPOSURES ARE THE REASON FOR SPECIAL EXPOSURE COHORTS

Numerous government and scientific reports document that the DOE failed to properly

monitor workers at its nuclear weapons facilities, and that many of its records are unreliable--

' See: Testimony of Richard Miller before the Senate HELP Committee, Subcommittee on Employment,
Safety & Training, May |5, 2000; the House Judiciary Committee, Subcommittee on Immigration & Claims
(http://www.house.gov/judiciary/mill0921.htm) on September 21, 2(100; and the Senate Energy Committee,
November 21, 2003 (S. Hrg. Report 108-334, hitp://www._access.gpo.gov/congress/senate/senate08c¢h108.htm!)
? Letter from E.W. Goodpasture, Vice Chair, Advisory Committee on Biology and Medicine, to Gordon Dean,
Chairman AEC, December 1, 1951, Also see: Early Health Problems of the US Nuclear Weapons Industry and
Their Implications for Today, Senate Committee on Government A {Tairs, S.Prt.101-63, December, 1989.

2
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especially between the 1940s and the 1970s. Major deficiencies in monitoring programs

persisted into the early 1990s at a number of DOE sites. Three examples follow:

e Nevada Test Site--Workers at the Nevada test site in the 1950s and 1960s were laid off
or removed from the higher paying jobs in “forward areas” if they exceeded their
quarterly dose limit of 3 rem. Supervisors were responsible for keeping track of the dose
limits. Monitors placed radiation dose badges between 2 inch thick lead bricks when
workers approached their quarterly limits. Workers at the Hardtack I blast were told
“don’t get overexposed; we don’t have anyone 1o replace you.™

NIOSH’s site profile for the Nevada Test Site excludes exposures during the period of
atmospheric weapons testing prior to 1963, and excludes exposures to workers at 10
underground tests which blew out or vented radiation during the period between 1958-1986.

There are no beta monitoring records prior to 1975.

e lowa Army Ammunition Plant--Prior to 1968, fewer than 3 percent of the workers were
monitored for external radiation exposure at the lowa Army Ammunition Plant (IAAP)
where they assembled and disassembled over 20 types of nuclear weapons. There are no
internal radiation monitoring records throughout the 26 year history of this plant.

HHS approved a Special Exposure Cohort for the TAAP nuclear weapons workers, after
recciving a unanimous Advisory Board recommendation (11-0). The audit contractor and board

members reviewed classified weapons design records to ascertain the feasibility of

reconstructing radiation dose at the IAAP and concluded it could not be done.

¢ Paducah Gaseous Diffusion Plant—Uranium enrichment plant workers inhaled
extremely radiotoxic dusts containing plutonium-239 and neptunium-237 from recycled
uranium at the Paducah, Kentucky site, but were not adequately protected or monitored
for nearly 40 years. A 1960 Atomic Energy Commission (AEC) memo explains why:?*

There are possibly 300 people at Paducah who should be checked out, but
they [Union Carbide] hesitate to proceed to intensive studies because of
the union’s use of this as an excuse for hazard pay.

1 also pointed out to Dr. Ward the need to get post mortem samples on any
of these potentially contaminated men for correlation of tissue content

* William J. Brady, Principal Health Physicist, Nevada Test Site (1952-1991), Review of the NIOSH Site Profile for
the Nevada Test Site, December 13, 2005, SCA-TR-TASK1-0006
* March 11, 1960, C.L. Dunham, Dircetor of the Division of Biology and Medicine, Atomic Encrgy Commission

3
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with urine output, but I am afiaid the policy at this plant is to be wary of
the unions and any adverse public relations.

Paducah’s management did not monitor workers (dead or alive) for neptunium and
plutonium intakes until 1992—three years afler the plant stopped processing recycled uranium.
A DOE-sponsored exposure assessment in 2000 found that maximally exposed workers could
have received a committed dose between 599-2,238 rem to the bone.” Whole body annual dose
limits are 5 rem per year. EEOICPA designated Paducah plant workers who were employed

between 1952-1992 for at least one year as members of the SEC--due to the lack of monitoring.

SPECIAL EXPOSURE COHORT: WHAT HAPPENS IF THERE 1S NOT ENOUGH DATA TO
RECONSTRUCT DOSE ?

EEOICPA directs NIOSH to establish procedures to “reconstruct” the radiation dose
where records are missing or workers were unmonitored. However, in cases where “reasonable”
doses cannot be estimated, claimants face an insurmountable burden of proof in establishing a
claim for radiation-related cancers. In these cases, Secretary of Health and Human Services
may, subject to a recommendation by the Advisory Board, administratively designate classes of
workers at a covered facility as members of the Special Exposure Cohort, without need for

further legislation, if:

(1) it is not feasible to estimate dose with sufficient accuracy the radiation
dose that the class received; and

(2) there is a reasonable likelihood that such radiation dose may have
endangered the health of the members of the class.

Members of the SEC receive $150,000 lump sum plus prospective medical costs for 22

listed cancers®. NIOSH estimates the 22 cancers cover 60% of the cases filed in this program.

‘us. Department of Energy, Office of Environment, Safety and Health, Exposure Assessment Project at

the Paducah Gaseous Diffusion Plant, December 2000, p. 77

® The 22 listed cancers are: lung, bone, kidney, leukemia (other than chronic lymphocytic leukemia), multiple
myeloma, lymphomas (except Hodgkin's disease), thyroid, male or female breast, esophagus, stomach, pharynx,
small intestine, pancreas, bile ducts, gall bladder, salivary gland, urinary bladder, brain, colon, ovary or liver.

4
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In 2000, EEOICPA legislatively designated 4 classes of workers as members of the
Special Exposure Cohort: Enrichment plant workers at Portsmouth, Ohio; Paducah, Kentucky;
Oak Ridge K-25 plant in Oak Ridge, TN; and workers employed at the Amchitka Island Test
Site in Alaska during underground weapons tests, EEOICPA’s Special Exposure Cohort
provisions are modeled, in part, on those provided to uranium miners’, uranium millers/ore
transporters, and civilian atomic weapons test site personnel’ under the Radiation Exposure
Compensation Act (42 USC 2201 note), as well as military personnel under the Atomic Veterans
program (38 C.F.R. § 3.309(d))"". Although the compensation levels vary between programs, the
common theme amongst these programs for radiation exposed workers is that claimants who
meet the employment tests can be compensated without providing further proof that the cancer

was caused by radiation exposure.

Executive Order 13179 issued on December 8, 2000 directed the Secretary of HHS to
promulgate regulations for establishing membership in the SEC, and to consider and issue

determinations on petitions by classes of employees to be treated as members of the SEC.

FOUR STEP ADMINISTRATIVE REVIEW PROCESS FOR EVALUATING SECS

There is a four step administrative review process for evaluating SEC Petitions:

7 A presumption is provided to uranium miners employed in uranium mines located in Colorado, New Mexico,
Arizona, Wyoming, South Dakota, Washington, Utah, ldaho, North Dakota, Oregon, and Texas at any time during
the period beginning on January 1, 1942, and ending on December 31, 1971, and who were exposed to 40 or more
working level months (WLMs) of radiation while employed in a uranium mine, or worked for at least one year in a
uranium mine during the relevant time period, and contracted primary lung cancer or certain nonmalignant
respiratory discascs.

* A presumption is provided to uranium millers or ore transporters located in Colorado, New Mexico, Arizona,
Wyoming, South Dakota, Washington, Utah, 1daho, North Dakota, Oregon, and Texas at any time during the period
beginning on January 1, 1942, and ending on December 31, 1971, who worked in a uranium mill or transported
uranium (or uranium-vanadium ores) for at least one year during the relevant time period and contracted primary
lung cancer, certain nonmalignant respiratory diseases, renal cancer, and other chronic renal disease including
nephritis and kidney tubal tissue injury.

? A presumption is provided to individuals who participated onsite in a test involving the atmospheric detonation of
a nuclear device within the official boundaries of the Nevada, Pacific, Trinity, or South Atlantic Test Sites and, after
the onsite participation, the claimant contracted one of 21 specified cancers.

' The following atomic veterans are covered: intemment as a prisoner of war (POW) in Japan; post-war occupation
of Hiroshima or Nagasaki; participation in atmospheric nuclear weapons testing (such as the Nevada Test Site or the
Pacific Proving Grounds); participation in underground nuclear weapons testing at Amchitka Island, Alaska; or

5
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(1) NIOSH first “qualifies” SEC petitions to make sure they are complete, and then
evaluates such petitions within 180 days, after which it issues a recommendation to the
petitioners and the Advisory Board,;

(2) the Advisory Board conducts an independent review and votes on a recommendation
to the HHS Secretary. Subject to Advisory Board direction, the audit contractor assesses
technical issues;

(3) the Secretary issues a final agency decision within 30 days of receipt of the Advisory
Board’s recommendation and transmits it to Congress; and

(4) Congress has 30 days to veto a SEC designation or allow it to go into effect.

As of February 26, 2006, this process was followed with 8 petitions. It has resulted in the
approval of 6 SECs at 4 sites. HHS has denied 2 petitions and disqualified nearly 20 at the
earliest stages of review. The SEC approvals to date are:

Maltinckrodt Chemical Works, St. Louis, Missouri (1942-1948 and 1949-1957)
Towa Army Ammunition Plant, Burlington, Iowa (1948-1949 and 1949-1974)
Linde Ceramics, Tonowanda, New York (1942-1947)

Y-12 Calutron Workers, Oak Ridge, Tennessee (1943-1947)

YV V VY

These four facilities listed above performed work during the earliest years of the nuclear
weapons production operations. In these 6 cases, the HHS determined that there was no formal
health physics program, and where the radiation monitoring did exist, it was too limited to
complete a credible radiation dose estimate. About 1,125 cases are covered which involve the

compensation of the 22 listed cancers, according to recent NIOSH statistics.

There are 5 SEC petitions which have been “qualified” and are undergoing evaluation.
Two have exceeded the 180 day deadline for submission to the Advisory Board (Rocky Flats and
Y-12). Four of these SEC Petitions are on the Agenda for the April 2006 Advisory Board:.

Rocky Flats Plant, Denver, Colorado

Y-12 Plant steamfitters and pipefitters from 1949-1957, Oak Ridge, Tennessee
Ames Laboratories, Ames, lowa

Pacific Proving Grounds, Marshall Islands

Chapman Valve, Springfield, Massachusetts

* @ o o 0

The [ollowing nine petitions are in the early stages of review and have not yet been

“qualified” for evaluation:
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NUMEC, Apollo, Pennsylvania (1957-86)

Fernald Site, Harrison, Ohio (1951-89)

Monsanto Research, Dayton, Ohio (1943-46

Nuclear Metals, Concord, Massachusetts (1981-1991)

Blockson Chemical, Joliet, Illinois (1952-62)

Oak Ridge Institute for Nuclear Studies, Oak Ridge, Tennessee (1950-1956)
Hanford, Washington, DuPont employees 1943 to September 1, 1946

Los Alamos Lab, Los Alamos, New Mexico (1943 to 1975)

Y-12 Nurses, Oak Ridge Tennessee (1956 to 1957 and 1962 to 1964)

000000 O0O0

OMB’S “PASSBACK™ DETAILS WHITE-HOUSE LED INTERAGENCY GROUP TO REVIEW
ADMINISTRATIVE OPTIONS TO REDUCE SICK WORKER BENEFIT COSTS

The Office of Management and Budget (OMB) “Passback™ to the DOL states:

L] Energy Employees Occupational Illness Compensation Program Act (EEQICPA) Part
B. ESA" is to be commended for identifying the potential for a large expansion of
EEQICPA Part B benefits through the designation of Special Exposure Cohoris (SEC).
The Administration will convene a White House-led interagency work group including
HHS and Energy to develop options for administrative procedures to contain growth in
the cost of benefits provided by the program. Discussions are not limited to, but will
involve, the following five options.

1. Regquire Administration clearance of SEC determination{s];

2. Address any imbalance in membership of President’s Advisory Board on
Radiation and Worker Health;

3. Require an expedited review by outside experts of SEC vrecommendations
by NIOSH:

4, Require NIOSH to apply “conflict of interest” rules and constraints to the
Advisory Board'’s contractor; and

5. Require that NIOSH demonstrate that its site profiles and other dose

reconstruction guidance are balance[d].

ANALYSIS OF THE OMB OPTIONS AND RECOMMENDATIONS

1. “Require Administration clearance of SEC determination|s|.”

In order to “contain growth in the cost of benefits,” OMB’s *“Passback”™ memo proposes
to have Administration officials clear all decisions by the HHS Sccretary regarding SEC

petitions. If adopted, the requirement for “Administration clearance” would apparently override

"' ESA is the Employment Standards Administration within the DOL. The Office of Workers” Compensation
Programs (OWCP) which administers EEOICPA is part of ESA.

7
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the scientific findings of the HHS Secretary, NIOSH, the Advisory Board and its contracted
health physicists, and pre-empt the 4-step review process outlined in EEOICPA. By having
OMB (or an interagency group which they convene) override the scientific review process and
the legal requirements set forth in EEOCIPA and HHS regulations (42 CFR Part 83), it would
appears to render the Advisory Board’s work largely ceremonial and will undermine the

credibility of the program

To date, each SEC petition has gone through a rigorous, public scientific assessment of a
facility’s radiation monitoring practices and production hazards to determine if “it is not feasible
to estimate dose with sufficient accuracy.” In addition to reviewing the NIOSH Special Cohort
Evatuation Reports, the Advisory Board has tasked their audit contractor, S. Cohen and
Associates (SC&A), to assist in the technical analysis. SC&A’s health physicists interview site
experts, review historical records, and analyze the technical approaches used by NIOSH, and
then present their independent assessments to NIOSH, the Board and the public. Congress also

relies upon these assessments for guidance in judging the scientific issues.

OMB’s desire to contain the growth in the cost of benefits curiously overlooks the
questionable growth of administrative costs. NIOSH’s dose reconstruction contractor has seen

its costs grow from $74 million to at least $200 million over five years.

DOL’s FY 07 Budget Request projects a drop in Subtitle B benefits from $460 million in
FY 2006 to $277 million. DOL has not explained whether this accounts for implementation of
the options outlined in the OMB “Passback” memo, or whether this merely reflects a falloff in
claims activity as NIOSH works down its backlog of dose reconstruction cascs, or whether it

reflects both."?

Conclusion: New SEC petitions could be denied or reduced in scope if the White

2 The savings from eliminating new SEC might save upwards of $100 million, but this amounts to less than
6/1000ths of a percent of annual entitlement spending 3/100ths of a percent of the deficit.
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House/OMB dictates decisions on SECs to the HHS Secretary. The price for political meddling

is that SEC denials will lack credibility and will be presumed to be decided by the White House

based on budget grounds rather than scientific grounds. Budget-driven SEC decisions should not
override or circumvent the scientific review process. The costs that have run out of control are

those for the dose reconstruction contractor, not SECs.

2. “Address any imbalance in membership of President’s Advisory Board on
Radiation and Worker Health.”

The term “imbalance” must be defined. Given the OMB’s goal of reducing the approval
of Special Cohorts, this option appears to be designed to load the Advisory Board with new
members who would have a philosophical tilt in favor of DOE’s radiation dosimetry programs
and against SECs. This mindset defeats the very purpose of an independent Advisory Board
which is to instill credibility in the scientific evaluation process—and not serve as a rubber stamp

for anyone.

The General Accounting Office recommended that the Defense Department establish an
Advisory Board for the Atomic Veterans program because there was strong criticisms by
veterans groups about the validity of the dose estimates and the conflicts of interest by the
agency and contractors performing the dose reconstructions. GAO found"™:

Veterans and veterans ' service organizations have expressed concern over
the completeness of data used by DOD and the methodology it uses to
estimate doses, particularly doses from inhaled or ingested radioactive
particles. Some are also skeptical about DOD’s ability to be unbiased in
the dose reconstruction process, since DOD was responsible for the
atmospheric testing that exposed the veterans to radiation.

To prevent conflicts of interest, EEOICPA precluded DOE or its staff from performing
dose reconstructions. However, after NIOSH was assigned this task, it contracted with a major
DOE prime contractor, Oak Ridge Associated Universities (ORAU), to perform the dose

reconstructions, ORAU stalfed up with DOE contractor staff, thereby circumventing the

B Veterans Benefits: Independent Review Could Improve the Credibility of Radiation Exposure Estimates, Report to
the Committee on Veterans Affairs, January 2000, GAO/HEHS-00-32, pp. 8
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statutory prohibition intended to prevent this conflict of interest. These conflicts have raised
significant doubts about the credibility of the science being used for dose reconstruction. To date,
NIOSH’s contlict of interest policy has been largely ineftectual, and NIOSH staft has allowed
ORAU to evade key restrictions. The presence of such glaring conflicts of interest increases the

necessity of having an independent Advisory Board to serve as a check and balance.

The GAO assessment of the Atomic Veterans Program identified a need for peer review:

The Institute of Medicine has been critical of the program’s lack of quality

control, including the lack of u peer review process. The National

Research Council has also suggested that dose reconsiruction be

reviewed, or subjected to peer review, by outside independent scientists. It

has reported that such review could result in greater public confidence in

dose reconstruction.

The drafters of EEOICPA heeded the GAO’s advice, and established an Advisory Board

to conduct a peer review through “an independent review process.” It is tasked to: (1) make
recommendations on Special Exposure Cohorts, (2) audit the quality of dose reconstructions, and

(3) assess NIOSH procedures.

EEOICPA requires the Advisory Board to have a balance of medical, scientific and
worker perspectives, and authorizes staff support for the Board activities. The Advisory Board is
appointed by the President and operates under the Federal Advisory Committee Act. It has 12
members at present. It meets at least quarterly and has 8-12 subcommittee or working group

meetings per year. To date there have been 35 full Board meetings
After the White House added several workers to meet the statutory requirements in late
2001, the Board enjoyed a genuine “balance” in terms of perspectives—with a 6-6 split. However,

this balance required Board members to reach a consensus and no perspective dominated.

In January 2006, the White House removed two members without cause (Dr. Anderson of

Wisconsin and Mr. Espinosa of New Mexico), and appointed three new members (Mr. Poston of

10
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Texas, Dr. Lockey of Ohio and Mr. Clawson of Idaho). Since these new members have not
participated in Board deliberations up to this point, it is premature to judge the impacts of these
changes. However, two of these new members may have conflicts of interest. One individual has
had two of his children working for a subcontractor to NIOSH; and another Board member
serves as a DOE-appointed expert serving as a defense expert in evaluating workers’

compensation claims.

There has been an ongoing effort to impair the independence and effectiveness of the

Advisory Board even prior to the OMB/DOL recommendation:

e In2004-5 NIOSH program staff worked to weaken the independence of the Advisory
Board and its audit activity. NIOSH staff blocked the Board from using its audit
contractor for SEC Reviews. Staff said that the auditor was engaging in “scope creep.”

e NIOSH Program staff urged the White House Presidential Personnel Office to replace Dr.
Anderson and Mr. Espinosa, even though, from my perspective, they were contributing
effectively to the work of the Board'*.

s In December 2004, DOL declared that there was a $3 million ceiling for the 5-year audit
process, even though Congress had not set a cap. As the dose reconstruction program
grew and NIOSH’s projected costs tripled, it became evident that the audit effort would
be larger than originally anticipated.

Although EEOICPA does not specify term limits for Advisory Board members, HHS-
established 3 year terms. The term for 4 of the 12 Advisory Board members expired in August
2005; however, they continue to serve at the pleasure of the President. Based on the Passback
memo, it appears that OMB and DOL would like to replace some of these Board members as a

way to reduce approvals of Special Exposure Cohorts.

Conclusion: The OMB plans to address “any imbalance” in the Advisory Board appears
to be code language to load the Advisory Board with new members who will oppose new SEC’s
and reduce benefit costs. A genuinely balanced and independent Board—coupled with an audit

contractor which is not threatened with constraints-- is essential to counter this program’s built-

" This is based on attending 32 of the 34 Advisory Board meetings thal were open to the public.

11
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in conflicts of interest. Should the OMB move forward with the option to further stack this
Board, the program’s scientific credibility will be crippled. As a result of the three recent Board
appointments, it is likely that Board has taken on more decidedly pro-DOE bias. This will make
it all the more difficult for the Advisory Board to hold accountable those former DOE contractor

staffers who are conflicted.

3. “Require an expedited review by outside experts of SEC recommendations by
NIOSH.”

There is already an outside “peer review” of SEC Petitions. But OMB seems to want
another one which circumvents the Advisory Board. Under the current process, NIOSH must
justify to the Advisory Board why it cannot reconstruct dose, if it recommends approval of an
SEC. Likewise, it must prove to the Advisory Board that it can reconstruct dose for a
representative sample of cases, if it recommends the denial of'a SEC Petition. The Advisory

Board’s review of SEC Petitions involves the following elements:

. NIOSH “site profiles™ are critically evaluated to look at data adequacy. The Board asks
“is there enough data to reconstruct a reasonable radiation dose estimate?”
. The Advisory Board has developed formal criteria. They evaluate whether “co-worker”

data is a reliable surrogate when individual dose records are missing. Site experts are
frequently consulted on working conditions to test NJOSH’s assumptions against the real
world. The audit contractor has assisted with these technical assessments.

. Example: Mallinckrodt never measured worker exposure to three extremely radiotoxic
substances. The audit contractor demonstrated that these unmonitored isotopes dominated
the radiation risk for certain organs. NIOSH contended that it could estimate dose for
these unmonitored exposures in theory, but the Board wanted more than conjecture. To
evaluate this, the Board secured 4 andit reports, held 3 dedicated Board meetings,
exchanged data in working groups, and demanded NIOSH provided “proof of process.”

. SEC petitioners are invited to address the Advisory Board and participate in working
group meetings and conference calls.
. The Advisory Board and NIOSH carry out their reviews in open meetings which are

transcribed. Phone calls between the audit contractor and NIOSH are memorialized in

detailed written summaries. Congress is able to monitor this process. This transparency

increases credibility.

Congclusion: DOL has never voiced a technical concern about an SEC Petition at an
Advisory Board meeting, yet OMB proposes a duplicalive review process to second guess HHS

and the Advisory Board. Absent an open and deliberative evaluation process, the DOL’s review

12
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will lack scientific credibility. EEOICPA provides the HHS Secretary with 30 days from receipt
of the Advisory Board’s recommendation to render a decision. As a practical matter, it is

unlikely that an “expedited review” could evaluate complex issues in 30 days.

Unless the goal is o circumvent the Advisory Board’s peer review process, or counter

their recommendations, why have a second review?

4. “Require NIOSH to apply “conflict of interest™ rules and constraints to the
Advisory Board’s contractor.”

OMB/DOL needs to declare what it perceives to be audit contractor’s conflicts of interest

and what it means by the term “constraints” on the contractor.

‘When the audit contract was being developed, the Advisory Board imposed conflict of
interest requirements far more stringent that those required under federal law because the
integrity of the technical advice provided to the Advisory Board had to be beyond reproach.
Indeed, these restrictions are far greater than those imposed on NIOSH, Oak Ridge Associated
Universities (“ORAU”), or members of the Advisory Board. The Advisory Board is fortunate to
have been able to find a “white hat” tirm which brings the needed technical competence while

having complete independence from the DOE and its contractors.

SC&A submitted a conflict of interest plan to the Advisory Board on August 24, 2004
which restricts any SC&A Team members who was previously involved in health physics
programs at a DOE site from having any involvement in auditing at that site. This plan also
prohibits SCA Team members from having any involvement, if they served as an expert witness
for DOE in cases involving radiation related claims. Further, SC&A cannot bid on work with

NIOSH, DOE, or their contractors while they are serving as the audit contractor.

Some SC&A staff have well-publicized positions on the weaknesses in DOE’s radiation
dosimetry programs, and their skepticism is well founded. SC&A reports have exposed

weaknesses in NIOSH site profiles and dose reconstructions. Their approach in auditing is well-
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balanced: they have found cases where radiation dose is underestimated and other cases where
radiation dose is overestimated. To resolve technical differences, the Advisory Board oversees a
6-step “comment resolution” process between NIOSH staff and SC&A staff. In some cases,
NIOSH has revised its technical approaches in response to the audit findings, and in other cases
SC&A has withdrawn findings after receiving more information. A standardized set of

procedures drives this peer review process.

The conflicts of interest which have significantly tainted this compensation program are
rooted in ORAU—not SC&A. As noted above, ORAU has a 5-year contract with NIOSH for
dose reconstruction and SEC evaluations. ORAU hired current and former DOE contractor and
federal staff who managed health physics programs at the DOE sites where they are now tasked
to write key documents used on compensation decisions. Listed below are five examples of

conflicts of interest involving DOE contractor staff performing site profiles for ORAU:

B Hanford, Washington--Jack Fix and Don Bihl, who work for Battelle and managed
Hanford’s health physics programs for many years, were hired to write the Hanford Site
Profiles (and revisions) for NIOSH . Battelle is still under contract to DOE to run the
radiation dosimetry programs at Hanford.

B Idaho Labs, Idaho-- Norm Rohrig and Bryce Rich both managed the INEEL radiation
protection programs, and prepared the NIOSH site profile at INEEL. Bryce Rich’s
disclosure indicates that served as a defense expert on radiation related worker clairos.

B Pantex, Texas--Jerome Martin is leading the team writing the NIOSH/ORAU Pantex site
profile. He previously managed the Pantex site health physics program.

B Paducah, Kentucky--Carol Berger wrote an internal radiation dose report for Martin
Marrietta at Paducah in 1992. Then she was hired to write the “bulk of” NIOSH’s internal
radiation dose site profile at Paducah (internal dose), where she simply cut-and-pasted
her previous assessment, which had been found several years ago to incorrectly minimize
exposure to transuranics such as neptunium-237 and plutonium-239.

W Rocky Flats, Colorado--Roger Falk was a radiation monitoring manager at the DOE
Rocky Flats plants from 1996 to 1998, and is now employed by ORAU as a “Principal
Author” of the NIOSH site profile at Rocky Flats. He is assisting NIOSH/ORAU efforts
in evaluating a Special Cohort Petition from the Rocky Flats workforce.

While these individuals have important site knowledge which NIOSH and ORAU should

14
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tap, the job of writing key decision documents means individuals with conflicts of interest are
presumably assessing the validity of their previous work for application in a NIOSH site profile.
Defects in scientific assessments have been directly traced to these contlicts of interest. Some
individuals were expert witnesses on workers’ radiation claims; they should not be writing key
documents for a site where they had previously served as an expert. We note that the Director of
NIOSH is now aware of these conflicts and is reworking the contlict of interest policy. However,
we are puzzled how OMB/DOL could have overlooked these well-advertised conflicts of interest

is puzzling, if rooting out conflicts of interest was a genuine concern.

It appears that OMB/DOL’s goal is to hobble the effectiveness of the Advisory Board’s
audit contractor. The DOL’s FY 07 budget request specifically removes the line item for the
Advisory Board's audit contractor. NIOSH and the Advisory Board receive their funds for this
program though DOL, instead of direct allocations from the Treasury. This pass-through
budgeting process allows DOL to impact the work of NIOSH and the audit contractor. In
response to DOL’s threat to cut off funding for the audit contractor, the FY 06 Labor/HHS

Appropriations Act allocated $4.5 million for the Advisory Board and its audit contractor.”®

In late 2004, certain NIOSH Program Staff took actions which threatened the audit
contractor’s independence. We are pleased that NIOSH Director Howard eliminated “triple-
hatting” where the senior manager overseeing the dose reconstruction program, Larry Elliott,
was also serving as both the Designated Federal Official to the Advisory Board (which is
overseeing his program) and overseeing the audit contractor’s budget. Given the purported

concern about conflict of interest, it is troubling that OMB overlooked this conflict of interest.

"5 The FY 06 Labor, HIIS Appropriations Act states: “[n]ot later than 30 days after enactment, in addition to other
sums transferred by the Secretary of Labor 1o the National Institute for Occupational Salety and Health (¢ “NIOSH’")
for the administration of the Energy Employees Occupational Illness Compensation Program (“EEQICPA™), the
Secretary of Labor shall transfer $4,500,000 to NIOSH from the funds appropriated to the Energy Employces
Occupational Hiness Compensation Fund (42 U.S.C. 7384e), for use by or in support of the Advisory Board on
Radiation and Worker Ilealth (‘‘the Board™") to carry out its statutory responsibilities under EEQICPA (42 U.S.C.
7384n—q), including obtaining audits, technical assistance and other support {rom the Board’s audit contractor with
regard to radiation dose estimation and reconstruction efforts, site profiles, procedures, and review of Special
Exposure Cohort petitions and evaluation reports.
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Conclusion: Given the stringent “conflict of interest” requirements already imposed on
SC&A under their contract, the OMB’s proposal appears to be without basis. OMB needs to
declare why it is recommending the imposition of “constraints,” in addition to SC&A’s existing

conflict of interest requirements, and how this will improve the quality of the audit.

SUMMARY
Atomic workers served their nation’s defense by building and testing nuclear weapons,

while putting their health in jeopardy from exposure to radiation, beryllium and other toxic
substances. Claims for radiation related cancers depend on credible and complete radiation
records. Where workers went unmonitored, and it is not feasible to estimate radiation dose with
sufficient accuracy, Congress provided that workers may petition to be members of the Special

Exposure Cohort and receive an automatic presumption their cancer was work related.

The OMB has recently outlined a set of options for administrative actions intended to cut
SEC approvals as a way “contain growth in the cost of benefits.” If implemented, these will
eviscerate the statutory checks-and- balances designed to ensure fair decisions, and undermine

the credibility of benefit determinations.

A heartfelt bipartisan effort led to the enactment of EEOICPA as a way to help these
patriotic Cold War Veterans. If the Government now decides to “stack the deck” by dictating
to HHS that they must deny SECs as a way to reduce benefit costs--even though there are
inadequate records to make a fair compensation decisions——then the workers and their families

have every reason to be cynical.

Unless the OMB’s options outlined in the “Passback” memo are disavowed at the highest
levels of the Administration, nuclear workers can justifiably question whether each and every
denial is a product of political interference—rather than a scientifically credible decision. It is

imperative that we restore the program’s credibility.
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Mr. HOSTETTLER. Thank you, Mr. Miller.

At this time, we will move to questions from the Subcommittee.

First of all, Mr. Hallmark, I'd like to ask you about the issue of
balance. Do you believe that the Advisory Board is unbalanced? Ac-
cording to the OMB memo, there is a desire for there to be balance
on the Advisory Board, and what type of balance would be required
to assist in what the OMB seems to say should be the mission of
containing costs for the program?

Mr. HALLMARK. Well, Mr. Chairman, as I said, cost containment
is not part of any strategy or involvement that the Department of
Labor has had in this process. I would say, however, that the
Board is a balanced FACA committee in the sense that it’s rep-
resenting different groups involved in the activity; however, from
our perspective, we have seen indications, especially in terms of the
presentations of the Board’s contractor, of a not complete adher-
ence to the instructions given by Congress to the Board, that is,
that the Congress gave the Board the responsibility to evaluate the
“scientific validity and quality” of dose reconstruction activities.

It appears from our hearing and reading of the activities of the
Board and the contractor that the criterion has been shifted to be
one of “can dose reconstructions become more overestimated than
they started out to be.” To back up a little bit, the statute rightly
and NIOSH I think correctly makes every effort to give the benefit
of the doubt to the worker and to provide where estimation ranges
are open, to provide as much overestimation as is appropriate to
make sure that the individual is getting a fair shake and that ob-
stacles are removed. That’s the baseline.

The discussion that has occurred in the Board and especially
from the contractor has been almost exclusively focused on whether
or not further examples or further additions of overestimation can
be added to that process. There has been almost no discussion
about whether any of the dose reconstructions under review are, in
fact, overestimates beyond plausibility that yield an outcome that
is not what was intended by Congress.

That’s the balance issue that I would say needs to be addressed
with respect to the Board.

Mr. HOSTETTLER. I appreciate the fact that you point out that
cost containment was not something that the law called for and
that DOL does not recognize that, but it’s my understanding that
the pass-back memo actually commends a DOL employee for poten-
tially large expansion of the benefits due to special exposure co-
horts. Who at the Department at Labor would have suggested the
impetus for the OMB pass-back memo regarding the expansion of
benefits and the cost containment? Because either the Department
of Labor was not thinking about that issue or they were asked by
OMB, but somehow OMB took what DOL gave them and created
a discussion memo talking about containing costs.

Who at DOL gave that input to OMB?

Mr. HALLMARK. Well, I am the face of DOL with regard to this
program with respect to the interfaces with NIOSH, the Depart-
ment of Energy, OMB, and others. So if there’s a party who is in-
volved in those kind of discussions, and as I said, the Department
of Labor believes close coordination and discussion is appropriate
in this multi-department entity and we have pursued that. It
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wouldn’t be appropriate for me to discuss the internal discussions
about budget, which are always outside of the general discussion,
but that’s part of my role.

Mr. HOSTETTLER. All right. Thank you.

Dr. Howard, what do you make of the five options that are listed
in the OMB document? OMD’s suggestion that, first of all, the
SEC, special exposure cohort, designation should be okayed by the
Administration as opposed to the Secretary of HHS would tend to
inform us that somebody at OMB or the Administration does not
trust the Secretary to make this determination. I don’t want to put
words in your mouth, but that’s kind of what it looks like at its
surface.

Is there some reason for us to believe that?

Dr. HowARD. I don’t think so, Mr. Chairman. We're very proud
of our Secretary, Secretary Michael Leavitt, and he does an excel-
lent job with understanding our program and receiving our infor-
mation that comes to us through this process that we start out
with the petitioner, our evaluation, the Board presentation, the
Board deliberation, their contractor’s review, their vote, and finally
it goes through me to the Secretary.

I think it’s fair to say that in terms of the balances issue, one
could say that balance, like beauty, is sometimes in the eye of the
beholder, and we try very hard at NIOSH as the primary source
to receive nominations that eventually work their way through our
department to the White House that makes the final decision about
individuals. That’s an open process. We invite anyone who has a
nominee that fits in to these three categories that are statutorily
based—the medical, scientific, and worker perspectives—invite
them to give us those names and to vet them and bring them
through the process.

So we think, as Dr. Melius mentioned, even to the point of nomi-
nation of members to the Board, we want to be as transparent as
possible.

Despite having those folks in those capacities, when you get on
Board, as we all are, we’re biased in various ways, and I think Mr.
Miller referred to conflict of interest issues. We're trying to have
the state-of-the-art conflict of interest for us, for our contractors,
for the Board members. So we hope that despite whatever biases
members bring to the Board, that they work hard on these very dif-
ficult scientific issues, and for the last 4 years that I've been in this
program, I really have to applaud each of them for doing that. They
spend countless hours going through extremely technical material,
and I think they are personally very assiduously aware of their
own biases and controlling that and looking at the science.

So I would say that we’re trying very hard to achieve balance in
every way possible.

Mr. HOSTETTLER. Have you been informed, has NIOSH or the de-
partment been informed, in general of this notion of a two-track ap-
proval of SEC designation?

Dr. HowArD. Well, we are aware of that language. I would just
say from the transactional process point of view, we have some
very stringent statutory time lines that we honor, we try to honor
in every way possible. We’'re not perfect in that, but we certainly
try very hard. I don’t see how there is room time-wise for any other
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kind of review, even if such a review was thought to be in the best
interest of the Government. It’s a very tight process. So I don’t see
how it’s practicable.

Mr. HOSTETTLER. Thank you. I agree, Dr. Howard.

Then one more question. My clock hasn’t been up, and so we will
officially designate my time as 5 minutes.

Dr. Melius, you referred to the OMB document as creating
changes in the program, and do you believe that the document ac-
tually creates substantive changes in the program if the document
is enforced, executed, if the provisions of the document are en-
forced?

Dr. MELIUS. It certainly would, because it would change the
whole process of the program, would make large parts of the proc-
ess closed because it would be done within the Administration, not
as part of an open review process, and as well as—you know,
again, it’s hard to tell what’s meant by balance of the Board, but
one would then also change the Board. So the whole workings of
the program be changed, but particularly the lack of transparency
to the process for what I see to be very little gain. I mean, we have
I think a strong peer review. We continue to work to make it
stronger, a scientific review. As I said, we have an excellent con-
tractor as well as Board members, and I think it’s important to
clarify our contractor doesn’t tell us what to do. We tell the con-
tractor what to do.

The reviews that they do are under our direction. The reports
that are submitted to the Secretary and the final recommendations
are made by the Board members, not by our contractor. We asked
our contractor to look at issues such as the benefit of the doubt or
claimant favorability. That was one of the criteria they are sup-
posed to look at in doing the reviews. So we have in essence tried
to have a full and open review process, and I think the proposed
changes would just change that so drastically. As I said in my tes-
timony, I think it would very seriously undermine the whole credi-
bility of the program, which is critical.

Mr. HOSTETTLER. Thank you, Dr. Melius.

The Chair recognizes the gentlelady from the Texas, Ms. Jack-
son, for questions.

Ms. JACKsON LEE. Thank you again, Mr. Chairman, and again
I offer my appreciation.

Let me say to the witnesses that I found your testimony to a one
very instructive. Forgive me if I have to leave after this first line
of questioning inasmuch as another Committee will be having a
classified briefing in a few minutes, and so I will have to depart.
I know that we’ll have a follow-up meeting and hearing where
other officials will provide information as well.

Let me ask, Mr. Hallmark, is the Department of Labor attempt-
ing to cut the benefits of these potential victims?

Mr. HALLMARK. No, we are not. As I said in my comments ear-
lier, Ms. Jackson Lee, the department’s interest is to make sure
that the program is, in fact, fair and consistent. The benefits that
we pay are mandatory entitlement benefits. They are adjudicated
case by case, and the Treasury fills our funding to make sure that
the moneys are there to pay whatever cases we approve.
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We’re not in business of trying to change the outcome in that re-
spect, nor do we have particular views of a particular class being
included or not included as an SEC.

Ms. JACKSON LEE. In the course of attempting to, and I put this
in quotes, fix the Advisory Board or fix the problem, did OMB en-
gage the Department of Labor in your assessment of the program
or your assessment of their potential changes? Did you have discus-
sions with OMB?

Mr. HALLMARK. As I said earlier, the discussions within the
realm of putting together the President’s budget are not open to
the public, obviously, but we do talk about costs and streams of
benefits and projections and so on as a normal discussion that goes
on back and forth between Federal agencies and OMB each year.

Ms. JACKSON LEE. Well, would you have made recommendations
for this program to be cut?

Mr. HALLMARK. No. Are you referring, perhaps, to the projections
in the 2007 budget?

Ms. JACKSON LEE. I am and the fact that the program is per-
ceived as being costly and that some of the procedural changes that
OMB may be offering go more to saving money than to the sub-
stance of the program. So in the course of having to report on your
budget, would DOL have inadvertently recommended that this pro-
gram be cut?

Mr. HALLMARK. No, not at all.

Ms. JACKSON LEE. Inadvertently or advertently.

Mr. HALLMARK. No. I don’t think that happened at all. The issue
is with respect to projected budget outlays that are in the Presi-
dent’s 2007 budget. These are estimates that we make based on
our experience with the program to date and our understanding of
the flow of cases through the pipeline. There is a reduction between
2007 and 2006 because we estimated a large increase in 2006, over
$1.5 billion being paid out this year with a reduction back to a
more normal level in 2007. That had nothing to do with any as-
sumption of changes to the program or policy implications at all.
It was strictly based on our best understanding of how cases would
be adjudicated in that time period.

Ms. JACKSON LEE. So there was no advocacy on your part to
eliminate and/or downsize the program?

Mr. HALLMARK. Not at all, no. As I said, we want to see this pro-
gram work as it was intended by Congress to work, and that’s been
our goal right from the beginning.

Ms. JACKSON LEE. Thank you.

Dr. Melius, thank you for your presentation. You are a Board
member at this point. What is your tenure, sir? When were you ap-
pointed?

Dr. MELIUS. I was appointed as part of the original Board. So I
think we started meeting in 2002.

1(\1/Is:) JACKSON LEE. And do you have a sense of when your term
ends?

Dr. MELIUS. My term is actually up, I believe. There have been
delays in—we’re continuing to serve. There are delays in the proc-
ess, and we will see what happens. I don’t know what will happen.

Ms. JACKSON LEE. And the Board is comprised of how many
members?
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Dr. MELIUS. Currently, 12 members, and with the three addi-
tional members, I believe that brings us up to 13.

Ms. JACKSON LEE. And are they all filled at this point?

Dr. MELIUS. They are all filled. We have three new Board mem-
bers that have—as I mentioned before, two of the Board members
were dismissed that had served really since the beginning, essen-
tially, and then three new Board members were added. Those
Board members will officially start serving at our next meeting, I
believe, in April.

Ms. JACKSON LEE. Obviously you may not be able to speak to the
new Board members, but the distinguished members who served,
were they competent and concerned about the program to your un-
derstanding or maybe what you saw of their work?

Dr. MELIUS. Yes. They've all spent a lot of hours, a lot of time
devoted to this program. They represent—it’s a diverse group. We
represent a range of backgrounds, a range of views on a number
of issues. We have struggled and had disagreements on certain
issues, and we have worked very hard to try to reach consensus.
I think most of our votes on issues, such as SEC recommendations,
have been not unanimous, but close to unanimous. We work hard
to reach agreement, to reach a complete understanding of the
issues and so forth. We all have different backgrounds. I think
that’s helpful to the process.

Ms. JACKSON LEE. You have offered some very important testi-
mony.

Mr. Chairman, I hope that we take note of Dr. Melius, who I un-
derstand is an M.D. and a Ph.D. and seems to be competent to me,
and we should track whether or not after he leaves this room today
he gets a very open-ended letter thanking him for his service. I will
be outraged and I would like us to be collectively outraged, and I
would like to insist upon his ability to continue his work. The fact
that he has extended himself to come to this hearing should be
noted.

Dr. Melius, you mentioned secrecy, and obviously that’s not what
we went intend to do with the Advisory Board, but on the other
hand seeks to ensure fairness. The outside contractor was to add
to that fairness and transparency. So, in essence, what could we
possibly be fixing with the new options that seem to now being rec-
ommended? And let me share them with you: requiring the Admin-
istration clearance for all special exposure cohort designations, re-
quiring an expedited review to outside experts, addressing any im-
balance in membership of the President’s Advisory Board on Radi-
ation Worker Health, and imposing constraints on the Advisory
Board’s audit contractor.

What help does that give the decision-making and the ability for
petitions or claimants to be heard?

Dr. MELIUS. As I said in my testimony, I think we have a good
sound process in place. The changes proposed, I do not think will
add significantly to that. As Dr. Howard has pointed out, the only
thing that some of those changes would add would be more time,
and we already have a significant problem with this program, peo-
ple waiting many years for their claims to be reviewed and adju-
dicated. We don’t need to add that to the special exposure cohort
process.
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So I can see no significant benefit to the proposed changes and
I can see losses in terms of time and timeliness and losses in terms
of credibility by not maintaining an open and transparent process.

Ms. JACKSON LEE. In the work that you do, is your work paper-
work, or do you actually get to see the claimants?

Dr. MELIUS. Our Advisory Board holds meetings. Dr. Howard
was warning me. We actually have to be careful not to interact too
much on specific claims.

Ms. JACKSON LEE. I understand.

Dr. MELIUS. Because of legal issues that are beyond me, but they
are real. However, we do hold all of our Advisory Board meetings,
nearly all of them at sites that are near the Department of Energy
sites. We have public meetings usually in the evening so it’s more
convenient for people. So we hear from many of the claimants and
their families in that general session.

Ms. JACKSON LEE. And that’s where I'm going. In the course of
hearing from individuals, can you say that you have heard some
very powerful stories, some very devastating stories, that most of
what you’ve heard would err on the side of overwhelming as op-
posed to frivolous?

Dr. MELIUS. Oh, absolutely. These are not frivolous claims. These
are people with cancer. Often we've had people come before our
Board who are literally dying of cancer and are obviously frus-
trated by the delays in adjudicating their claims. We also have sur-
vivor family members with some very heart-wrenching stories
about what their father did in working at the facility and with
their frustration at not being able to have some of that information
understood or not understanding why it takes so long for their
claims to be adjudicated, but these are all people that, again, who
worked so hard and sacrificed so much for our country.

I've spent 20 years working around these sites with doing studies
and meeting with people, and people are all so dedicated and work
so hard and again are just so frustrated by the secrecy, the denial,
the initial denial that there was any problem, very happy that Con-
gress recognized that something needed to be done, that they de-
served compensation with this program, and some continued frus-
tration with the fact that it takes time, that it’s such a complicated
and difficult program, and I think we need to keep that in mind
as we work on this program and certainly in anything we do to try
the fix this program.

Ms. JACKSON LEE. I'd like to thank you very much.

If the Chairman would indulge me just to pose a question to Mr.
Miller since he was so intimately involved in the constructing of
this process, Mr. Miller, you mostly likely have been engaged in,
I guess, partly the writing or the necessity of this legislation. One,
do you have any knowledge of whether there’s any whistle-blower
protection for the Board or advisory members? Would that be a
worthy addition? Do you know of the number of former representa-
tives of unions that may be on the Board? And then, lastly, would
you just comment for me your view as to whether or not the
layering that seems to be offered by OMB is more stifling and sty-
mieing the work of the Advisory Board or does it help the claimant
in terms of making his or her case?
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éVIr. MILLER. Let me answer your questions, if I may, in reverse
order.

First, I'd just like to point out that the OMB pass-back memo is,
in fact, part of the deliberative process that Mr. Hallmark was
talking about and was not made public, and had it not been made
public, we would not know that this was the real hidden hand in-
fluencing who is on the Board, what happened to the audit con-
tractor, and that the White House was second-guessing these deci-
sions. So I'm very pleased, at least, that you held this hearing to
air this out.

I think the problems are fairly straightforward. If the Govern-
ment is going to stack the deck by dictating to HHS that they must
deny special cohorts as a way to save money, then the credibility
of the program crumbles. Period. It’s not a science-driven process.
It’s a budget-driven process, and what Mr. Hallmark said here,
frankly, is that the Department of Labor is very concerned about
this becoming a budget-driven process, and while they may profess
that it is not, his fingerprints or that of his colleagues are all over
this document.

So I'm concerned that we have a process where scientifically-
credible decisions are going to be subordinated to White House de-
mands for budget cost constraints, and I think at the end OMB
may have already started to play their hand in this process, as
we’ve seen with the recent Board changes.

Secondly, with respect to the question of whistle-blower status
for Board members, you point out that perhaps Dr. Melius took
some courage to appear here today since his tenure is up, as is it
for three other members and that the question of, “balance” as im-
plied at least in this memo is that they need a balance of people
who are going to put their elbow on the scale to deny benefits. The
balance that I would hope the Board would have would be a six to
six balance, which we have had over the previous three or 4 years,
and in a genuinely balanced situation—and I have been to 32 of
34 open Board meetings—what we witness is a debate going on
amongst the various perspectives and viewpoints and expertise
that actually forces consensus decisions. If one side dominates over
the other, you rubber stamp decisions or you allow people’s biases
to run amuck. It is my concern that the two Board members that
were dismissed without cause and replaced with three new mem-
bers may, in fact, affect that balance going forward.

Whether Advisory Board members need whistle-blower protection
is a good question. I think everyone deserves and should have
whistle-blower protection, particularly those who come to Congress
and express their views and concerns. I believe there’s a bill called
the Paul Revere Act which specifically addresses that point.

Having said that, I would hope that you all would continue your
vigilance with respect to what happens to the Board members as
we go forward, and I very much appreciate it. Chills went up my
spine when I noted that you picked up on the risk and exposure
that these Board members have.

Thank you.

Ms. JACKSON LEE. Thank you very much, Mr. Chairman.

Might I just say that as I depart, I know there are other ques-
tions, that with all of our work that we have to do with the raging
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debate on immigration, I can’t imagine that this is no less impor-
tant, and I hope we’ll follow this through to very end.

And I yield back. Thank you.

Mr. HOSTETTLER. Thank you. The Chair recognizes the gen-
tleman from California for questions.

Mr. GALLEGLY. I thank for the Chairman for yielding, and I
won’t take my full 5 minutes because I know the witnesses prob-
ably wouldn’t appreciate an hour and 20 minutes of my questions.

In any event, I'd just like to preface my remarks. I'm sure some
of you are aware that I have represented the folks in the 21st, the
23rd, and the 24th Congressional District over the past 20 years
which takes in the Santa Susana site, better known by many as
Rockadine. In fact, my home has been within just a few miles of
that site for the last 40 years.

I'd like to pose a question to both or either or Dr. Howard or Mr.
Hallmark going back to my opening statement. In fact, I made ref-
erence to the fact that this site study or side profile or the thresh-
old studies had not been completed yet. Some of these claims, the
31 specifically had been returned from NIOSH with instructions,
and I do understand. The two questions I have, number one, is it
is my understanding that as of two o’clock this afternoon, the study
was reported out on the web site after we had sent many letters
and made many phone calls, and I found it interesting that it was
posted at two o’clock this afternoon, yet it was dated February
22nd. Now, I know it takes a long time to get through that little
wire, and I'm not really totally computer literate, but it seems like
even the mail service is faster than that.

So in any event, maybe you can explain that little detail, but
more importantly than that is the issue of how you can explain 31
claims being sent back with instructions before you had a study to
refer to. Either Mr. Hallmark or Dr. Howard.

Dr. HOWARD. I guess I'm being volunteered to start, and I may
have to get back to you on the record on the details of this, sir, but
as I understand it, in terms of the claims that we had at NIOSH
that were pulled, the issue was over the eligibility of the claimants.
My understanding is that the site is quite large. Portion of it are
covered. Portions of it are not covered. And it was not a data access
problem. I've been told that the site contact that we have for data
is excellent and quite capable and is giving us any data that we
require to do individual dose reconstructions.

That’s my understanding right now, the information that I have
with regard to this. Which portions of the site is covered, where the
cases that we have, the employees that we have, which part of the
site did they work at in terms of being eligible or not eligible, those
are the issues that I think NIOSH was dealing with, and since
those are not issues that we determine, those are more eligibility
issues between DOE and DOL. That’s my understanding.

Mr. GALLEGLY. For the record then, just so I understand, the 31
claims that had been returned, the threshold studies or the site
profile would have been irrelevant for those specific 31 cases.

Dr. HOwARD. I don’t think we got to the science issues in those
cases. We were still at the eligibility issues.

Mr. HALLMARK. John, if I can interrupt, I think it is possible and
does happen often that even if the site profiles have not all been
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completed at a given site, there are some cases which on their face
can be addressed without that further documentation. In other
W(g"lds, the case may be clearly compensable or clearly not compen-
sable.

Mr. GALLEGLY. Can you say specifically for the record that was
the case in these 31 cases?

Mr. HALLMARK. I cannot say that for the record today.

Mr. GALLEGLY. I would appreciate, Mr. Chairman, if we could
make the request that the Committee direct DOL to get us a for-
mal response on that, because I think it’'s a very legitimate ques-
tion.

Mr. HALLMARK. It’s a very legitimate question.

Mr. GALLEGLY. And it’s hard for me as a layperson to com-
prehend how you can make a final determination on something as
important as this without the information necessary to make the
adjudication, and so from a layman’s standpoint, I ask that ques-
tion, but that’s one of the purposes of us being up here, to ask
those type of questions.

Mr. Hallmark, I know that my friend from Houston, Ms. Jackson
Lee, made a reference to the funding and the differential between
’06 and ’07.

Mr. HALLMARK. Yes.

Mr. GALLEGLY. And yet I'm still having a little problem with
that, and maybe you can help me, because of the 434 cases that
I'm aware of, only 10 have actually received any form of compensa-
tion through EEOICPA. I guess that’s the way some pronounce it.
In any event, you know what I mean.

Mr. HALLMARK. Yes.

Mr. GALLEGLY. If only 10 of 434 have received compensation, it’s
hard for me to understand why the budget is being cut in the fu-
ture, through the next year from the present year, when you have
basically maybe 5 percent, if that, and 95 percent that haven’t been
adjudicated.

Mr. HALLMARK. First of all, you weren’t in the room when I ad-
dressed the question earlier, I believe. The issue here with regard
to the budget is we make projections of what we think the outlays
are going to be.

Mr. GALLEGLY. Pardon me, but I was in the room and I did hear
you say that, and I did make reference to Ms. Jackson Lee’s ques-
tion was, but my question was I still wasn’t clear because there
wasn’t the analogy of 10 of 434, and that’s why I'd like to have that
part addressed.

Mr. HALLMARK. The projections for the large increase in the pipe-
line were for 2006, that a very large number of cases would be
cleared out of the pipeline both under Part B, because my good
friend Dr. Howard’s staff would be clearing a lot of the cases that
are currently in their jurisdiction and would come to us and then
we would be able to pay them at the Department of Labor. With
respect to the new Part E, a large number of the cases which we
inherited from the Department of Energy would be moving through
our adjudication process and reaching fruition in 2006.

So we projected that compared to a $600 million pay-out in ’05,
we would have a $1.5 billion paid out in ’06, then falling back to,
I believe, around $800 million in ’07. That appears to be a reduc-
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tion in the ’07 context, but it’s really just the projections as best
we make them about how cases were going to come to fruition.
Now, obviously, if they don’t, if fewer cases get adjudicated in ’06,
then that 1.5 number will turn out to be too high and more cases
will probably end up falling into the 2007, and whatever money is
required to make these payments will be provided by the Treasury.

Mr. GALLEGLY. Would it be safe for me then to say that my ques-
tion is answered with great optimism on the part of the depart-
ment, that the real answer to the question is we should be excited
about the fact that it is going to be less next year than this year
because it’s your projection of those 434 cases, the overwhelming
majority of them will be resolved this year even though only a pit-
tance has been resolved in the past?

Mr. HALLMARK. Well, first of all, the 400 is a small percentage
of the total value volume we’re talking about.

Mr. GALLEGLY. I understand that, but I would think that Santa
Susana should be represented pretty much as well as the other
sites, and, believe me, I'm as concerned about the other sites as I
am this. I'm just more intimately involved in this with the sheer
numbers, and I would think that that percentage would bear pretty
much a fair relationship across the country.

Mr. HALLMARK. Well, I would actually have to take issue with
that notion in the case of Santa Susana, because as Dr. Howard
alluded, there was a fairly substantial delay in coming to closure
on what the actual dimensions of coverage are at that site under
this program. This had to do with the designation that was origi-
nally produced by the Department of Energy with respect to which
parts of the Santa Susana/E-Tech Rocketdyne facility were, in fact,
to be covered, and there was a lengthy period of trying to come to
closure on that. A relatively narrow original designation has now
been broadened to cover a much larger area. That decision was
reached in September of 2005, but as a result of the interplay that
went on before that, these cases, the cases that you're particularly
concerned about, and I understand why that is, were not moving
forward on the same track as at many other sites.

So, in fact, while we will do our best, and I'm sure Dr. Howard’s
staff will do their best, to move them forward, now that those
issues have been put behind us. They are behind the curve vis-a-
vis a number of other facilities.

Mr. GALLEGLY. Well, to say that I haven’t been aware of what’s
gone on for the past 20 years there would be an understatement
or an overstatement, however you want to refer to it, but I don’t
think there’s been a meeting in the last at least 19 years where my
staffers or myself, where someone hasn’t been present; and prior to
that, I happened to be Mayor of the city for 7 years of Simi Valley.
So for 27 years, I have been very well connected with the problems
of what we refer to as “on the hill”.

I hope that now that we’ve got some of these roadblocks or diver-
sions behind us that there will be an extra effort to clear these
files, because folks, these people are dying. There are people that
are dying, and the clock means more to them than it does to maybe
some other Federal projects that we might have out there, if it was
a bridge or a highway or whatever, because these folks are living
with a very short clock, and I would just appeal to you from a hu-
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manitarian standpoint to try to do the right thing. I've got a lot of
folks that are directly physically affected by this, and I make that
appeal to you.

With that, Mr. Chairman, I yield back.

Mr. HOSTETTLER. I thank the gentleman. I'm going to have a few
more questions, not many, but I would like to elaborate on the
budgetary implications of the OMB memo vis-a-vis the actual budg-
et, and to quote from the OMB memo, quote, ESA, the Employment
Standards Administration is to be commended for identifying the
potential for large expansion of EEOICPA Part B benefits with the
designation of special exposure cohorts, or SEC, unquote. Now, as
far as the budget is concerned, if there is a large expansion of Part
B benefits without the creation of a new regime or significant
changes to the program, I would think that the budget would re-
flect a, “large expansion or increase in expenditures on the part of
the EEOICPA Part B benefits.”

But as I look at the actual budget appendix on page 733, the esti-
mated expenditures for 2006 are $460 million and the budget esti-
mation for 2007 is $277 million, a significant reduction in Part B
benefits to be paid out, and we’re discussing this memo in depth,
at length. So if there hasn’t been significant changes and the De-
partment of Labor is suggesting to OMB that there’s going to be
to a large expansion of benefits, how are we—once again, without
substantial changes to the program, how are we projecting signifi-
cant reductions in the expenditure of Part B benefits?

Mr. HALLMARK. Mr. Chairman, the estimates for both Part B and
Part E are based on our actuarial projections, primarily based on
the experience to date with some input of information about known
incoming changes in the process through the pipeline, as I've men-
tioned earlier. In the case of Part B as in the case of Part E, we
projected an increase in ’06. In the case of Part B, that was because
we anticipated a larger number of cases coming back from NIOSH
than in the past, and the anticipation was that that was then going
to taper off in 2007. That’s the reason for the number going some-
what down in 2007.

We did not try to make the projections contingent upon the out-
come of the SEC class determination process as that is in a sense
unpredictable in terms of which classes might be acted upon at
which timeframe. So those kinds of forecasts are not included in
the projections that are in the President’s budget.

Mr. HOSTETTLER. But these are mandatory expenditures. I guess
my question is which one is right. Is the memo right? Because if
they’re mandatory expenditures, there would have to be the provi-
sion, if there was—if they’re mandatory expenditures and they are
being projected to be a large expansion in mandatory expenditures,
I guess my question is, once again, which one is right? Is the budg-
et right or is the identification of large expansion of Part B benefits
right?

Mr. HALLMARK. Well, if there were a large number of broad SEC
classes created, that would change the budget projections that we
have presented.

Mr. HOSTETTLER. Actually, that would change the actual outlays.
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Mr. HALLMARK. The projections are what they are, but it would
change the outlays, and that would cause a differential vis-a-vis
what we’ve projected.

Mr. HOSTETTLER. Right. And I guess what my question is, is that
OMB creates the budget, that helps in the budget process, is being
informed by DOL that there’s going be a large expansion of benefits
just as they would be from HHS with regard to a large expansion
of prescription drug benefits for seniors through Part D. They
would reflect that in their budget authority requested. Now, if in-
stead of a third of seniors signing up for prescription drugs, two-
thirds of seniors signed up, then the outlays would far outpace the
B.A., that was projected, but if everyone recognized that probably
two-thirds of seniors were going to sign up the B.A. request, the
budget authority request, would reflect that. They would be con-
sistent. I guess that’s my question. I appreciate the response. It’s
just a little confusing.

If I can go on to Mr. Miller. Let me ask you about the audit con-
tractor’s work. Is it your understanding, your experience, that the
audit contractor’s work product is satisfactory and useful to the
process?

Mr. MiLLER. Thank you, Mr. Chairman. The audit contractor’s
process is governed by the series of procedures that the Advisory
Board had to put in place first, and so they work within a set of
very standardized sets of questions. If they review a site profile,
they look at data adequacy, compliance with regulations. Yes, they
do look at questions of claimant favorability, because that’s written
into virtually every single NIOSH guidance document, and so to
that extent, Mr. Hallmark is right. Where Mr. Hallmark, though,
perhaps may be overstating the case is that this audit contractor
has produced audits that I have reviewed, redacted, that show
overestimates and they flag it when NIOSH or its dose reconstruc-
tion staff have overestimated cases. They have recently identified
cases that were referenced at the most recent Advisory Board
meeting where the improper procedures were used and it may have
led to significant overestimates which may have actually even led
to inappropriate compensation, although we don’t know that be-
cause that has yet to be revealed; but the very fact that they put
up a red flag and call it as they see no matter what is I think what
you want to count on in a peer review process.

The characterization I think that Mr. Hallmark made was both
unfair and unsupported by the record. From a claimant’s perspec-
tive, there is something very important about having this audit
contractor. They do not bring to the table a set of baggage from
having been at the Department of Energy creating and running
those dosimetry programs, and they take a wire brush over the as-
sumptions that NIOSH and its dose reconstruction contractor—
which is a major DOE contractor—and they bring, they dig right
into the assumptions and the roots and the adequacy of the data
and the validity of what’s being looked at.

They ask the questions which, frankly, claimants lack the exper-
tise to even dig into. And in the end, claimants if their claim is de-
nied, don’t have ability to say you’re misestimating my dose unless
it’s something really obvious and glaring, and they’re counting on
the Advisory Board and a truly independent audit contractor to
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give credibility to the process that the problems are caught whole-
sale, that the procedures that are found get fixed across the Board.
Claimants aren’t bringing individual claims and saying I want to
appeal to the Advisory Board. They’re not allowed to do that, but
the generic problems that have to get rooted out can’t get rooted
out there, particularly, as Dr. Howard was saying, they’re very fo-
cused, I think recently, on conflict of interest. But as our testimony
points out, many of the people writing the core guidance documents
for this dose reconstruction program managed the health physics
programs at DOE sites. They have significant professional conflicts
of interest, and we have documented that this has tainted the qual-
ity of science coming out of this program, and the only way to effec-
tively get at the taint and the quality of the science in this program
is for there to be an effective check and balance. Without that, we
ﬁl% have to walk away, throw up our hands, and say it lacks credi-
ility.

And so for the OMB document and Mr. Hallmark to try to knock
the knees out from underneath this check and balance, this peer
review process, it is really quite troubling, because at the end of
the day, if he prevails and the OMB prevails in this process, I'm
not sure claimants are going to have much confidence at all that
they have anybody who is really looking at it, looking at all these
assumptions under a microscope and scrubbing them.

Mr. HALLMARK. Mr. Chairman, if I could respond.

Mr. HOSTETTLER. Yes, Mr. Hallmark.

Mr. HALLMARK. I'm sorry to interrupt, but since I've been taken
issue with, I'd like to just respond a moment.

I think it’s fair to say that the SC&A folks have a clear state-
ment of conflict of interest with respect to having responsibilities
or having prior experience in dealing with DOE contractors as sup-
port for DOE contractors or working for DOE contractors. They do
not, however, come to table with no baggage since many of the ana-
lysts for SC&A, in fact SC&A itself, have served as retainers for
individuals who are suing either the Department of Energy or the
United States Government or similar entities. So they’re on the
other side of the table.

So Mr. Miller’s view of balance in this respect is different than
mine. I believe that conflict of interest requirements should apply
on both sides of the house and that we should look to see whether
individuals who are making judgments about a particular site have
had involvement at that site on the DOE side or on the other side.

Mr. HOSTETTLER. I appreciate that. I think we received testi-
mony from Dr. Melius that there was stringent conflict of interest
provisions from the audit contractor that even exceeded those of
the dose reconstruction contractor.

Is that not accurate, Dr. Melius? Is that what I heard?

Dr. MEeL1US. Correct.

Mr. HALLMARK. I believe that the stringency is on the issue of
making sure that the SC&A individuals have had no dealings
whatever as support for DOE. I'm looking at the SC&A disclosure
documents that are on their web site now, and the question that
is answered is have they served as an expert witness in litigation
defending workers’ compensation or other radiation claims, and the
answer is no. The answer, I think would be, yes, however, if the
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question were posed have you served as an expert witness in litiga-
tion for the plaintiff's side, and in my view, that kind of involve-
ment is also a potential conflict of interest and has not been ad-
dressed, at least in the documents that SC&A has on its web site.

Mr. MILLER. Mr. Chairman, if I could respond.

Mr. HOSTETTLER. If I could just ask a question, and the question,
I guess, is why isn’t that question asked?

Mr. HALLMARK. The issue of plaintiff status?

Mr. HOSTETTLER. Yes.

Mr. HALLMARK. I assume because the answer would be yes, and
that would raise the question of whether there was, in fact, a con-
flict of interest that should bar at least the participation of those
individuals at particular sites where they have a current interest.

Mr. HOSTETTLER. I guess my question is isn’t that the purpose
of an audit contractor—to actually give a reason for the claimant
community to believe that the process is transparent. I mean, if I
were going to choose one, and I think actually Dr. Howard pointed
out the very true fact of human nature that we’re all going to come
to the table with some perspective, some bent, and that’s totally
understandable. As a person who is a budget hawk, potentially
sometimes to a fault, I would come to a lot of these issues looking
at the dollar figures. This does not happen to be one of those and
is far from it, but so we all come to the table with a certain per-
spective.

So as an audit contractor, I would think we would want someone
that if they had a bent, then they would have a bent toward the
claimant community. I think we would recognize that. But the indi-
vidual that is actually the entity that is actually doing the science,
is the dose reconstruction contractor, and would be the one that we
would want to have as little conflicts of interest because science,
being somewhat familiar with it as I am, is not an issue of interest.
It is an issue of science, and so we would want that standard, and
then we would want this other entity that would be more like I
said, because as Mr. Miller pointed out, the claimant community,
by and large lay people, they want somebody that’s looking into
this situation, that’s asking all the right questions, that are med-
dling, however you want to put it, and are keeping us all honest,
including Congress, about this process.

So you have a very good point, Mr. Hallmark. I understand that,
and I would presume that the audit contractor would be bent that
way, because, in fact, the Federal Government harmed these people
knowingly, and so I would want somebody in the process that
would be looking over our shoulder, because if we did it once, we
might be predisposed to doing it again, collectively, all of us. All
of us, not any one particular entity, not any one Administration,
Congress, nobody, no one person.

So anyway, the point is very well taken.

Mr. HALLMARK. If I could extend my remark for a moment, I
think I want to repeat that NIOSH came into this process following
congressional guidance to ensure that dose reconstruction was done
on a basis that leaned over backwards to be favorable to the claim-
ant, and I think they’ve done that from the very start of this pro-
gram.
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I think the point that I'm trying to make with regard to the issue
of balance is that if the Board’s review of what NIOSH does only
looks at one-half of the equation, could they lean further over. Then
it raises the question about is there a point about which plausi-
bility is lost? And if no one is really looking at plausibility, then
there is no check and balance in the system. The system is going
to be focused entirely on moving the bar to the side of further exag-
geration or further overestimation.

This is a non-adversarial program. So there is no party that has
standing within the EEOICPA program to say, no, we object; that
claim is too far; that’s gone beyond plausibility. There is no em-
ployer interest, or the Department of Energy has no standing in
this program to appeal or to argue. So if the Board and its con-
tractor look only at one side of the equation, then the entire pro-
gram will move that way, because I would also submit that science
is in this case part of a discussion, and the science is open a range
of possibilities, and NIOSH is reasonably guided by what their
Board tells them, and I think the outcome of that can be other than
balanced and objective in the long run if, in fact, there is only one
equation, only one criterion being applied.

I think that’s the substance of what we’re trying to say.

Mr. HOSTETTLER. Sure. I appreciate it.

Dr. Melius, yes.

Dr. MELIUS. I'll try to do this very briefly. Two points: One is the
Board had long discussions on the conflict of interest issue and how
to achieve a correct balance and this issue of which side people had
appeared on in various situations, and we actually reached the
same conclusion that you just stated—that we needed to pay spe-
cial attention to the issue of people that had worked for the De-
partment of Energy facilities giving the past history of what went
on. The other issue was subordinate to that, not totally ignored,
but it was subordinate to that.

Secondly, to Mr. Hallmark’s last statement, I would just reiterate
that the Board does look at both sides of this, of these issues, that
we're trying to reach a fair and balanced view of this. I shouldn’t
use the word “balance” probably anymore here, or imbalanced or
whatever, but we want to come up with a fair assessment, and we
have instructed our audit contractor to look at a range of issues,
some of which would lead to overestimates, some which might lead
to underestimates, and then we try to reach our conclusions based
on what is the right balance dealing with that.

I think it’s important to note that much of the recent deliberation
of the Board has involved special exposure cohorts where there
large numbers of records are missing and going back in time, and
without going into technical details, they are difficult to do. So
NIOSH is often trying to make the best it can do if it is going to
be able to do dose reconstruction based on very little data. So there
really is a fundamental question. If you're only using a very small
amount of data, is that fair to the claimant to do it in that way.

So we may have looked a little bit more on the side of, well, how
do you extrapolate from little data to a lot of data. You don’t want
to punish the person for there not being records of their exposures.
So maybe much of the discussion has been more on that side, but
overall, as Mr. Miller has pointed out, if you want to look through
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the reviews that the contractor has done on individual cases,
there’s a mix. Some cases overestimate. Sometimes underesti-
mations of the exposures or whatever is being specifically looked
at, and then we need to step back and say, Well, what’s the right
way of doing a fair overall estimate of that person’s dose.

So we ask the contractor to look at all sides and then report back
to us.

Mr. HOSTETTLER. Thank you, Dr. Melius.

And Mr. Miller.

Mr. MILLER. Mr. Chairman, thank you. I would just like to draw
your attention to page 14 of our testimony where we cite five sepa-
rate examples where the NIOSH through its contractor, Oak Ridge
Associated Universities, has hired individuals who managed the
health physics programs and in some cases served as expert wit-
nesses defending workers’ radiation compensation claims. For ex-
ample, at the Idaho laboratories in Idaho, there is an individual
who wrote the guidance document, the threshold document that
Mr. Gallegly was talking about, that was used for evaluating com-
pensation claims, and so in numerous, numerous cases defending
compensation claims for radiation-related illness.

If Mr. Hallmark wanted to apply his conflict of interest criteria
to Oak Ridge Associated Universities, you would have an exodus
out the door of health physicists and a paucity of individuals to
work on those cases. So the question then becomes checks and bal-
ances, and it goes back to that earlier point. If the pool of health
physicists out there is relatively shallow, which it is, and many of
them come directly out of the revolving door of managing the
health physics programs and at the same time bring their own per-
spectives and biases, including having testified on the record as an
expert witness in defending these claims at these sites, and are
writing the guidance documents, they themselves are caught be-
tween what they’ve said on the public record and what they’re obli-
gated to do for NIOSH, and the question is who technically is out
there that’s going to ask the pointed questions in a technically as-
tute manner.

If I can just give you one example, in the case of Paducah, Ken-
tucky, NIOSH hired an individual who wrote an internal dose as-
sessment report for Martin Marrieta who ran that plant. She cut
and pasted her own previous work directly into the NIOSH site
profile which had been found previously to incorrectly minimize ex-
posures to the very isotopes of concern, and then NIOSH went
through going through four tiers of review, rubber stamped it, sent
it out the door, and adjudicated cases accordingly.

Now, fortunately in this instance, Senator McConnell picked up
on this and has asked NIOSH to review this again and they have
agreed to do so, but I would only use this as an example of some-
one who brought her own bias to the table, cut and pasted her
work in. It was incorrect to start with. It had been criticized in the
open literature, and who is going to be out there that’s going to be
astute enough to catch that if you are relying on the same individ-
uals in the system to serve as your audit contractor? You need a
set of fresh eyes that aren’t wedded to that system. That’s what
Sanford, Cohen brings.

Mr. HOSTETTLER. Thank you.
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Thank you, gentlemen. We are concluded. I want to thank you
for your testimony and your appearance here today. This is a very
difficult issue, and I commend you for the work that you're doing
to resolve these differences.

Our next hearing on this issue will be held next week on Thurs-
day. We will continue in this. Your contributions have been ex-
traordinary to the record on this. Congress had intentions when we
originally passed the law to right this wrong that was done by the
Federal Government so many years ago to these people. Once
again, I want to thank you for your participation and the work.

The Subcommittee being completed, we are adjourned.

[Whereupon, at 6:01 p.m., the Subcommittee was adjourned.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS, AND RANKING MEMBER, SUBCOMMITTEE
ON IMMIGRATION, BORDER SECURITY, AND CLAIMS

Today’s hearing will focus on Subtitle B of the Energy Employees Occupational
Illness Compensation Act. Subtitle B covers 3 types of occupational illness associ-
ated with making nuclear weapons, “cancer,” where it can be shown that the cancer
is at least as likely as not related to ionizing radiation exposure while employed at
a nuclear weapons facility; “chronic beryllium disease,” and “chronic silicosis.”

Energy Department federal, contractor, and vendor employees who have con-
tracted one of these illnesses, or their survivors, may be eligible for a lump sum of
$150,000 and prospective medical benefits. The Act also provides for a $50,000 sup-
plemental payment to uranium miners/millers, or their survivors, who were eligible
to receive $100,000 under the Radiation Exposure Compensation Act.

For radiation related cancer claims, the Department of Health and Human Serv-
ices (HHS), through the National Institute for Occupational Safety and Health
(NIOSH), is required to estimate a worker’s radiation dose if dose records are avail-
able. However, during the earlier years of the nuclear weapons programs, especially
between the 1940s and the 1970s, some workers were not monitored and the moni-
toring that was done sometimes was inadequate. Also, some records from this period
were lost or destroyed.

The Act provides a remedy for cases where it is not feasible to estimate radiation
doses with sufficient accuracy, and it is clear from job types that the workers’ health
may have been endangered by radiation exposure. Under these provisions, workers
(or their unions) may petition to be administratively designated as a “Special Expo-
sure Cohort,” which establishes an unrebuttable presumption that certain cancers
are work related. Members of a Special Exposure Cohort are eligible for the
$150,000 lump sum benefit if they have one of 22 radiosensitive cancers and, in gen-
eral, if they have worked at a covered facility for at least one year in a job that
exposed them to radiation.

The HHS Secretary, subject to a review and recommendation from the Advisory
Board on Radiation and Worker Health, makes the “Special Exposure Cohort” des-
ignations. To date, the Secretary has denied 2 Special Exposure Cohort petitions
and approved 6 involving approximately 1,100 cases.

The Administration recently declared its intention to reduce the number of Spe-
cial Exposure Cohorts in a memorandum referred to as an, “Office of Management
and Budget (OMB) passback.” The passback provides for establishing a White
House-led interagency work group “to develop options for administrative procedures
that will contain the growth in the cost of benefits provided by the program.”

Options to be considered include requiring an administration clearance for all
Special Exposure Cohort designations; requiring an expedited review by outside ex-
perts; addressing any imbalance in membership of the President’s Advisory Board
on Radiation and Worker Health; and imposing constraints on the Advisory Board’s
audit contractor.

Currently, a Special Exposure Cohort petition goes through an initial evaluation
by NIOSH, and its recommendation is then peer reviewed by the Advisory Board
before it goes to the Secretary for a decision. These reviews are conducted in the
open and on the record with an opportunity for input from experts and the peti-
tioners.

We need to be concerned about this system if it is broken or HHS is approving
Special Exposure Cohort petitions that should be denied. We will hear testimony on
that issue today.

(67)
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Five-and-a-half years have passed since the Energy Employees Occupational Ill-
ness Compensation Act was enacted, and the sick workers who were supposed to
be served by its programs are dying. The Administration should be doing more to
help these workers, not trying to make it more difficult for them to establish eligi-
bility for compensation. It 1s too difficult already.

These workers made a commitment to our country when the country needed them.
Now, it is our turn to help them in their time of need.

PREPARED STATEMENT OF JOHN MAURO, PH.D., CHP, PROJECT MANAGER,
S. COHEN & ASSOCIATES (SC&A, INC.)

Chairman Hostettler, Ranking Member Jackson-Lee, and Members of the Sub-
committee, thank you for the opportunity to submit testimony regarding the role my
firm, S. Cohen & Associates (SC&A, Inc.), plays in supporting the critical inde-
pendent advisory function of the Advisory Board on Radiation and Worker Health
(the Board) under the Energy Employees Occupational Illness Compensation Pro-
gram Act (the Act or EEOICPA).

First, I would like to provide an overview of who we are, our role, and how we
have approached our technical work for the Board over the past two years. This will
be followed by a more detailed description of our contractual requirements and ac-
complishments. I will conclude by briefly offering our perspective on the value of the
technical inquiries that we have made.

SC&A is a small business providing professional services in the radiation sciences.
The majority of our work over the past 25 years has been for government clients,
including the Environmental Protection Agency, Nuclear Regulatory Commission,
Centers for Disease Control and Prevention, and Defense Nuclear Facilities Safety
Board. Our reputation has been built on our technical expertise and on the ethical
standards that we have brought to our work on sensitive public issues, such as nu-
clear waste management, contaminated site cleanup, and the health risks of radi-
ation. While this past experience is deep and diverse, it does not include radiation
protection support for the Department of Energy or its operating contractors.

SC&A CONTRACT ROLES AND RESPONSIBILITIES

On October 14, 2003, a three-year, task order contract (200-2004—03805) was exe-
cuted between the Centers for Disease Control and Prevention (CDC) and SC&A.
Under this contract, SC&A’s role is to provide technical assistance to the Board in
fulfilling its mandate under EEOICPA, which has amongst its charges the task of
reviewing a reasonable sample of dose reconstructions for scientific validity and
quality, assessing the methods and procedures for dose reconstruction, reviewing
Special Exposure Cohort (SEC) petitions, and advising the Secretary of Health and
Human Services (HHS) in these matters.

All tasks under this contract are performed in accordance with Federal acquisition
regulations and protocols mandated by the Federal Advisory Committee Act (FACA).
In summary, the Board, in open session, identifies tasks that they would like SC&A
to perform, and that are within SC&A’s contractual statement of work. The NIOSH
Designated Federal Official, who currently also serves as the NIOSH Project Officer
for this contract, and the NIOSH Contracting Officer participate in this process.
Once the Board agrees on the scope of a given task order, the Board, in cooperation
with the NIOSH Project Officer and Contracting Officer, issues a Task Order Re-
quest for Proposal (TORP). In response to the TORP, SC&A prepares a proposal of
work, which includes the task order scope of work, a budget, schedule, technical ap-
proach, and assigned personnel. The Board and the NIOSH Contracting Officer re-
view SC&A’s proposal, provide any comments or additional direction to SC&A, and
SC&A submits a revised proposal, as required. During open session, the Board ap-
proves the proposal of work, and work begins.

Before work on a task order can begin, SC&A is required to submit a quality as-
surance plan and a conflict of interest plan to implement controls over documents
as needed in order to meet the requirements of the Privacy Act, and to prepare writ-
ten technical procedures that must be reviewed and approved by the Board in open
session. The procedures that SC&A has prepared to date flow directly from the Act
and the regulations that implement the Act, namely 42 CFR Part 82, which deals
with dose reconstructions, and 42 CFR Part 83, which deals with SEC petitions.
Hence, everything we do is designed to assess the degree to which NIOSH work
products under the Act meet the letter and intent of the Act and its implementing
regulations.

To date, SC&A has been authorized by the Board to perform a number of task
orders (six in total, at a projected cost of $6.5 million through September 31, 2006;
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i.e., about $2 million per year), which can be conveniently grouped into four cat-
egories of services, as follows:

1. Review of the procedures, guidelines, and other “tools” being used by NIOSH
to perform dose reconstructions: To date, SC&A has either reviewed or is in
the process of reviewing a total of about 60 NIOSH and NIOSH contractor
procedures, and approximately 30 workbooks. Workbooks are computer pro-
grams that help NIOSH dose reconstructors perform their work in accord-
ance with the dose reconstruction procedures.

2. Review of site profiles: To date, SC&A has either reviewed or is in the proc-
ess of reviewing 15 site profiles pertaining to specific Department of Energy
(DOE) or Atomic Weapons Employee (AWE) facilities. Site profiles are tech-
nical documents that provide background information and technical direction
}:‘0 dlose reconstructors on how to go about reconstructing doses for particular
acilities.

3. Review of adjudicated dose reconstructions: To date, SC&A has reviewed or
is in the process of reviewing 80 dose reconstructions performed by NIOSH.
The dose reconstructions performed by NIOSH are being used by the Depart-
ment of Labor in support of compensation decision-making under the Act.

4. Technical support to the Board in matters related to Special Exposure Co-
hort petitions: To date, SC&A has been requested by the Board to perform
the following SEC-related tasks: (1) prepare a report that presents a review
of the procedures developed by NIOSH for use in evaluating SEC petitions,
(2) prepare procedures to be used by SC&A and the Board for reviewing SEC
petitions and/or SEC evaluations prepared by NIOSH, (3) review the Ames
Laboratory SEC petition, and (4) perform focused reviews of Board-selected
issues related to the Y-12 and Rocky Flats SEC petitions. We have also pro-
vided technical support to the Board on the Mallinckrodt and Iowa Army
Ammunition Plant SEC petitions by evaluating the relevance of certain
issues raised in the site-profile review process for determining the feasibility
of dose reconstruction under the SEC regulation (42 CFR Part 83).

All of our work products are either delivered to designated Board members as pre-
liminary draft reports, which are works in progress and are not distributed to the
public, or are delivered to the full Board as draft reports that are immediately made
available to the public. The draft reports contain SC&A findings resulting from our
reviews of NIOSH procedures, guidelines, workbooks, site profiles, dose reconstruc-
tions, and SEC evaluation reports. The delivery of these reports triggers an issues-
resolution process under the direction of a Board-designated working group. A work-
ing group consists of a chairperson, about three other Board members, representa-
tives of NIOSH, and representatives of SC&A. The mandate of the working group
is to discuss the technical details of SC&A findings with an aim toward resolution
of the issues. Working group meetings often involve participation by interested
meml()lers of the public, and the meetings are transcribed and are a part of a public
record.

The implementation of the working group concept has become increasingly more
productive and efficient as experience has been gained and the process streamlined.
SC&A’s analyses have often been pivotal in the Board’s findings on the NIOSH dose
reconstruction program, including instances where over-conservatism in technical
approach could lead to significant overestimates of radiation doses, and those where
the NIOSH procedures being reviewed were not resolving uncertainties in favor of
the claimant in a manner laid out in the regulation (42 CFR Part 82). SC&A has
recognized the pragmatic approach that is incumbent upon NIOSH in balancing
science with delivering defensible dose-reconstruction determinations. While SC&A
takes this perspective into account in its reviews, we see our function as ensuring
that the work done in dose reconstruction and SEC petition evaluation conforms to
the standards of sound science and resolution of uncertainties that exist in favor of
the claimant, as required by the regulations. We believe the results achieved to date
speak for themselves and will be enumerated in more detail later in this statement.

At full Board meetings, in open session, the Chairman of the working group re-
ports progress on the issues-resolution process to the Board. If it appears that the
working group has gone as far as it can in resolving issues, the Board holds an
issues-resolution session, where each issue is discussed in open session, and the
issue is closed out to the extent possible. Closeout of an issue involves a statement
by the Board that either (1) SC&A withdraws its findings based on additional infor-
mation provided by NIOSH, (2) NIOSH concurs with SC&A’s findings and has taken
action or plans to implement an action that resolves the issue to the satisfaction
of the Board and its contractor, or (3) the issue remains unresolved to varying de-
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grees, and there is no further action necessary by SC&A to participate in the resolu-
tion process for that issue.

The important point to be made here is that all activities by the Board and its
contractor are fully transparent and traceable back to the Act and its implementing
regulations.

SC&A EVALUATIONS HAVE BEEN VALUE-ADDED

To date (i.e., since the beginning of the project on October 14, 2003), SC&A has
delivered 32 reports to NIOSH and the Board at a cost of $3.7 million. While the
detailed analyses contained in, and hence the length of, the reports is one indication
of the amount of work that has gone into them, we have tried to review for this
hearing some of the more important accomplishments in programmatic terms. The
10 most important of these, culled from a larger list, are described as follows:

1. SC&A’s reviews of NIOSH and ORAUT dose reconstruction procedures and
dose reconstructions identified a substantial number of technical errors and
have entailed programmatic corrections, procedural changes, and re-reviews
of adjudicated cases. For example, seventy-five percent of dose conversion
factors (DCF's) used to convert the readout on a personnel dosimeter to the
dose to the organ of concern were in error and are being corrected. SC&A
also identified an error in the methods used to reconstruct the doses to
lymph modes. NIOSH has acknowledged this oversight, revised its proce-
dures, and is currently planning to review about 1,000 previously adju-
dicated cases.

2. Our review of several site profiles revealed incomplete radionuclide lists or
inadequate consideration of radionuclide concentrations, leading to serious
underestimation of doses or to incorrect conclusions about the feasibility of
dose reconstruction or both. For instance, for the Mallinckrodt Chemical
Works (MCW) facility, the site profile coverage of several radionuclides—
thorium-230, protactinium-231, and actinium-227—was deficient. SC&A’s
assessment showed that in many cases these radionuclides would be the
largest contributors to radiation dose. SC&A’s analysis showed that the
methods proposed by NIOSH in the site profile would have led to significant
underestimates of radiation dose to many MCW workers. Similarly, at Y-
12, Savannah River Site, and other sites, SC&A has identified radionuclides
that were omitted from consideration or inadequately considered. For in-
stance, SC&A’s reviews showed that inadequate evaluation of trace radio-
nuclides in recycled uranium, including plutonium and neptunium, would
also lead to significant underestimates of dose.

3. The methods adopted by NIOSH to reconstruct the doses for early workers
at the Iowa Army Ammunition Plant (IAAP) were found by SC&A to be so
overly conservative (i.e., result in excessively high dose estimates) that they
would have resulted in inequities in compensation for post-1963 workers
who did the same work as workers in 1950s and early-1960s. The latter
would have been compensated due, in part, to an effort to protect classified
data, but the former would have been denied compensation for the same
cancers and the same work.

4. SC&A’s review of several site profiles revealed that NIOSH often has not
paid adequate attention to the problem of data integrity (i.e., can we trust
the completeness, representativeness, and accuracy of the data?). SC&A’s
work has uncovered data integrity problems at Rocky Flats and the Nevada
Test Site. Those issues are currently undergoing investigation by NIOSH.

5. SC&A’s review and analysis of several of the site profiles has shown that
many of the concerns of claimants, site experts, and members of the public
had technical merit and had not been given adequate consideration. Exam-
ples include incidents such as cobbling of uranium rods at Bethlehem Steel,
high-fired plutonium oxides at Rocky Flats, and trace radionuclides, such
as protactinium-231 and actinium-227 at Mallinckrodt. More recently, the
identification of a data integrity problem in part of the external dose record
at the Nevada Test Site has revealed a critical issue for NIOSH review,
which had not been identified in its site profile for that site.

6. SC&A’s review of the Bethlehem Steel site profile identified numerous defi-
ciencies in the methods used for performing dose reconstruction. This has
resulted in significant changes to the Bethlehem Steel site profile and the
direction being given by NIOSH to the dose reconstructors. The degree to
vl\x;}Il(i)célchese changes may affect adjudicated claims is under review by
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7. SC&A’s review of the application of NIOSH’s dose reconstruction procedures
revealed that in some cases these procedures were inappropriately applied
and resulted in large overestimates of the reconstructed doses for some
workers. Specifically, NIOSH developed certain procedures, such as
ORAUT-OTIB-0004, for the express purpose of maximizing doses for cases
that were clearly non-compensable. This strategy of deliberately overesti-
mating doses for non-compensable cases is appropriate as a means to expe-
dite the dose reconstruction process and is in accordance with the provi-
sions of 42 CFR Part 82. However, SC&A identified cases where these pro-
cedures were misapplied, resulting in potential inequities in compensation.

8. SC&A’s reviews of site profiles and dose reconstructions revealed the use
of inappropriate technical assumptions that result in scientifically implau-
sible intakes of radionuclides. In many instances, NIOSH employed stand-
ardized simplifying assumptions in performing dose reconstructions as a
means to expedite the dose reconstruction process. However, in many in-
stances, these assumptions were inappropriate to the exposure setting expe-
rienced by the worker. One example is the application of a set of default
radionuclides that apply to specific classes of facilities (such as nuclear re-
actors), but not to others (such as at non-reactor facilities). This results in
dose reconstructions that are without scientific basis.

9. SC&A’s review of NIOSH’s procedures for performing claimant interviews
indicates that there are inequities in the interview process for survivor
claimants. Specifically, it is often not possible for survivor claimants to an-
swer the questions posed in an interview, resulting in a degree of frustra-
tion on the part of the claimants. SC&A has suggested procedures for rem-
edying these inequities. The Board working group, SC&A, and NIOSH are
currently discussing this issue.

10. SC&A’s review of site profiles (and complex-wide procedures) revealed that
the guidance contained therein is at times without technical basis, often
confusing, and has resulted in erroneous dose reconstructions. For example,
SC&A identified recurring problems regarding neutron dosimetry and pro-
tocols for assigning neutron doses. One facility that is affected by these
issues is Hanford. Also, NIOSH’s procedures are often confusing and con-
tradictory, resulting in numerous errors in dose reconstructions, especially
in the assignment of uncertainty in the reconstructed doses. NIOSH is rem-
edying this situation by revising its procedures and preparing computerized
workbooks that help to avoid these problems.

The preceding illustrative findings are not presented to emphasize fault with
NIOSH’s program—the scale and scope of the agency’s dose reconstruction mandate
under EEOICPA is particularly daunting and technically complex. It is to under-
score the integral role that SC&A has already played in support of the Board to
bring important issues and deficiencies to the attention of NIOSH, so that suitable
actions can be taken.

SC&A ASSURES INDEPENDENCE AND EXPERTISE OF ITS WORKFORCE

The worth and integrity of SC&A’s technical work derives directly from our cor-
porate ethic and the people that staff this project. As with our other contracts,
SC&A has assigned only the most qualified professionals to this contract. These in-
clude specialists in internal and external radiation dosimetry, environmental and
medical radiological programs, and nuclear facility operations and safety. We have
strived for a diversity of expertise and experience, because we believe that gives us
the capability to add true value to the highly technical assessments that NIOSH
performs, and facilitates professional discourse on issues of science and technical
judgment. We have also looked for individuals who have a proven talent for ana-
lyzing complex technical issues that require inquisitiveness and a probing mind to
uncover errors and discrepancies. Finally, while we rigorously and openly apply in-
ternal conflict-of-interest requirements to preclude individual conflicts of interest,
we have also been open to a diversity of backgrounds, including former DOE federal
auditors, non-profit interests, and industry consultants, with the common denomi-
nator being professionals who do not have conflicts of interest, who are experts on
the subject, and who are experienced in performing independent technical inquiries.

Before closing, it is important to emphasize that the very nature of the support
services SC&A provides to the government requires the highest level of oversight
of conflict-of-interest issues. This is especially true for the services we are providing
to the Board under this contract. SC&A’s conflict-of-interest plan was submitted in
final form in October 2004, and was approved by the Board. Fundamental provisions
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of the plan include that no individual can work on this project if (1) they currently
work for NIOSH or (2) if they have ever defended the government against workers
compensation claims. In addition, no SC&A team member that has worked in the
past at a Federal facility can serve in a lead capacity on any task issued under this
contract dealing with that facility. These and other conflict-of-interest requirements
are enforced by SC&A’s COI Plan Administrator, and each member of the project
team is required to submit a conflict-of-interest disclosure statement that is main-
tained current and published on SC&A’s web site (http:/ /www.scainc.com/niosh—
disclosures.html).

CONCLUSION

In closing, we believe the audit role that SC&A has provided in support of the
Board for the EEOICPA program has proven effective and is becoming more influen-
tial and efficient as experience is gained by all parties. We believe our success to
date results from our efforts to build program value by focusing on high priority
findings, balancing scientific soundness with the practical constraints of a com-
pensation program, and identifying instances of over-conservatism as well as defi-
ciencies requiring more claimant favorability. We appreciate the imperative of
avoiding conflicts of interest amongst our staff and organization, and have a very
rigorous conflict-of-interest program in place. Moreover, we believe that the diver-
sity of our team and its dedication to scientific rigor have resulted in the objective
and careful analyses mandated by the charge of the Board. We also believe that the
careful consideration that SC&A has given to claimant, site expert, and public com-
ments has led to better science, fairer procedures for dose reconstruction, and higher
confidence of the public in the program.

As various SC&A reviews progress, we are addressing a number of issues that are
common to many future DOE and AWE sites, thereby providing a generic means
to achieve closure at multiple sites with an anticipated net savings in time and
costs. Increasing efficiencies being realized due to experience gained by all parties—
particularly more recently with SEC evaluations—are likewise leading to efficiencies
that should translate into cost savings.

We appreciate the opportunity to submit this testimony and to be a part of this
important national program to compensate civilian veterans of the Cold War.
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RESPONSES OF SHELBY HALLMARK, DIRECTOR, OFFICE OF WORKERS COMPENSATION
PROGRAMS, U.S. DEPARTMENT OF LABOR, TO POST-HEARING QUESTIONS FROM THE
HONORABLE JOHN N. HOSTETTLER

.80 Bepsrdinent of Labey

N2 8 0 Pt

H, Hosteitler

initiee on Inumigration;
roand Claims

House ee o the Judiciary

2138 Rayburn House Office Building

Washington, DU 20515-6216

Dear ivian Hostetther!

Thivisin response to yvour letier dated May 25, 2008, tarsmitting follow-up questions
s stimeony before your Sul vittee on March-bof shis vear concermnibg
tional Biness Compensation Program Adt (EEOICPA),

mployees Oecips

1. Please provide actial sdministrative outlays related fo the Energy Employoes
Oecupationad Hivess Compensation Prograw Act EECICPA) for the
Depariment of Labor (DOL) and fur the National Institute for Gecupational
Safety and Health (NEOSH) since the date of enactment through the end of
FY 2008, plus expected costs for FY08.

i. BEQICPA administraiive obligations (in millions) have been as follows:

Agency. Y. 2001-2008 Y 2006 (projected)
DOL Part B STER $51
HES/NIOSH* $166% 560

GO Past B $337 60
“Reflect full doiounts transterred to HHS (and recorded as obligations in the

B )
EY2001-
FY 2

administrative expenses acecount). HilS o
S, sud-expects io obligaie $x million in FY 20

only

d 8161 million 3
5

. Wou raised téchuical coneerns o your testimony about the preeise bsundaries of
Special Exposure Cohorts (SECs). You eited a ¥-12 SEC as an example. Has
DOL brought thesy conerrns to the Advisery Beard on Radiation and Worker
Health {ABRWH) and discussed them on the record to define the acinsi
bounduries around this particalar SEC i order to. address sny ambigaity? T
mot, why not? I3 this not an appreprigte forum fo buprove communieations
regavding issues regarding SEC definitions?

b

se o the attention of the Advisory Board ona number
asg 15 desi L DOV st adjudicate velevant in
esignation, regardless of the implementation probleras that miay
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result from imprecise class definitions. From the indtial Board deliberations on 8EC
petitions, DOL hus stressed the need Tor EHS/NTOSH and the Board 1o be as preciss
as pessible In their definition of proposed classes as well as the rationale (o ensure
unifprmity in application and DOL's ability o adjudicate claims ina fair und uniform
manver,

. s the DOL concerned aboot the costs reluted 1o fature SEC designations?
Plesse ciplain why,

L has & fduciary responsibility Tor BEOTCPA ) and roust ensure that hensfits are
i yrdlanes with the statute, H verods indicated in iy lestic

O Ty

ot such designations
serving claimants, DOL belisves thet the faivest way to ddentity
gthrough the dose reconstruction process, and that-con:

SEC classes should be approved only when reconstruction is not

ve on potent
desérving elaimants
wills the Taw-

e recomstruction process involve oaly mon-specified caneers,

Many o marits would hdve th

w3 for bene Ktng
vare included inan
presumpiive sligibility ondy to ¢
i While HHS is responsible for
ultimaicly

us under the

Fied

gnated SEC olass, beoause SEC siat
by who b

Curvently there v o 4 siep evaluation process for reviewing SECs that was vet ap
under EEGICPA, The Office of Management and Budget ({OVIB) Passhack

mene encourages yet another review, ay well as requiring Administration
clearamee, Iv it She view of DOL that the purticipants in thie process are nef
appiying appropriate due difigence? (s, which specific participanis are not
applving appropriate due diligence?

ning their resp
ities must be well coordinated io pro

5 and alion to ;
whpet has stated,
governing whsther t ad

eroles. Thess indivi
vide for fair and uniform
wnis. Asthe Officeof
ion does not intend 1o

Whiat is the basis for the DOL/Administration’s Concern about “habalancss” in
the Advisory Board composition? s the option of changiag the Advisory

Beard’s composition rooted in a desive to find individuals wke will disfavor SEC
designations?
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wt be :\rm’opri:uc fo comment on iniernal deliberations involved in the

> President’s Budget, DOL bas o view abouf the creativn of
additional § ia:ss\ mhgr than that me process should be consistent with strtory
requirements, Our interest is in ensuring that selection eriteria o designate SECs are
wniformiy applied, new SECs are nvnambiguously defined, and all potential clairannts
are treated {minly:

developn

Does BOL find the judgement of past or enrrent ABRWI members
watrastworthy i vendering decisions that the President appointed thew to do?
Please identify these members aad why they are not trustworthy in rendering
decigiony, Which Advisory Beard members would DOL lke 1o sce romoved 6
addvess DOL's concerns about “imbalance™?

IS, not DOL, §s responsible for oversesing and supporting the President’s Advizory
Board; the President is responsible for the sppointment of Advisory Board members.
We have not attempted to advise gither HTHS ov the President vegarding the service of
current or former members of the Board; we did absarve Jnat veral members of the!
Board have continued to serve after their dv:@mm' 4 Itis our
observation thet the Board's members ¥ sinee ity nceptibn,
that they have conducted themseives in a profes m;m{ sorfous, and public-spixited
mannet throughout.

an

Which, if any, of the five options in the OMB passback meme is the White House
interageney working group mentioned o the passback mrems planning fo
formally ev mformally buplewent? Please list the e, and the particadar
plass for implemeniation.

It would not be appropriate to comment ou infernal deliberations invalved i the
development of the President’s Budget. However, | believe the Ad stration has
made clear that there is no White House-led; BEEQICP Avrslated interagency
fegroup, and that it is not pursuing any: of the vplions vutlined in the menio you

Ave there plans wet listed in the OMB p
working groap is going {o implement?

sstack meme that the interagency

here 1 re White Hotse-led, FEQIUPAvelited

Are you thy primary author of the 5 options suthined in fhe OMB passbadk

memo? IF not, please sdvise who ds,

1t woudd ot e appropriate to comment ¢ internal delibstations fnvelvad i the
development of the President’s Budget.
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1%, What part of the SEC evalnation process is net working properfy that wonld
eause the Admiristration or BOL te seol Administration clearance of earh SKC
designation?

10, The Administeation s not secking to “clear™ SEC determinations made by HIIS As
bout in my festimony and retterated inibe § ing responses, however, DOL
38 that elose coordination between the various ag

Aisoritical; inthe absenc
sions and delaves ioad)

potanial fv

i
ok

. s i the opitifon of the BOL that Beerelnry of Healih and Himnan Servieos (HES)
fras not given adequate due diligenee to his review of any of the SEC’s approved
1o dute?

DOL, betieves that &l the agen
exercising due diligenes in ¢
adjudicating and litigat
d have been more ca
. Asnoted in oy

11

oy

JICPA are
rving out their mles. Based on our exporience in

ehilly drawieso as toavoid potestial
sstimony, this is one of several 1
tweer e ¢

: ot the same as opposing the
creation o ieria.
1Z: What are DOL s views sbout adjodicadng nos-SEC eancers when thore is
nsuificient data to reconsiruct occupational internal and external duse with
sufficiont gecaracy”? Te the best of our knowledge, wo claims bave been
approved for compensation based exclusively on voray dose, Tu those cases whien
oecupational internal and external dose cannot be reconstructed, why shouldn’t
claimants be sold there is oot adequate data to reconsiract thedr dose, they have
' caneer, amd thevefore their olaim is automationily denied?

{IOSH on newly designated SEC
cancers which arenot among
onale Tor the class has
e cancer 5. Whaore
declared unusable,

for a'dose

eof to the handling of ¢
ogende sanoers.

partivudar it
RO CRPOSH
s with toneap
TECODSIIUL
S0 (g, the early years at the Y-12 Site] “H has detert

Ircan reconstruct paly the radiation dose thess workers with nep-specified vunders
eived as o resuli of mandatory periodic medical werays, FRIS/NIOSH has
determined that sueh radiation s measarable and must be tncluded in the overaildoss
of overed workers Where avs were acondition of emplovment and hence
work-related, sud thata p cpaved based on this
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g;sﬁdual information. We have been advised by NE that there are a few po

ander situations where medical x-ray exposue alone might be sufficient to qualify

e claimans for a 50% or higher Probability of Causation (PoC), presumably because
pate) machmm used in tha40's and S0°s waié crude and emiited Large anousts of
mpared to modern equipment. Although the vast majority of non-
cancers will not be found eligible based on medical x iy there seutns
noreal alierneiive to NIOSH conducting a partinl dose recons zuvnez\ with the damg
that is avaiiable.

[
pras

. What are DOL s wiews sbout adjudicating non-8EC caneers wher there is
adequate external peneirating radiation duse mformation, but et adeguate
woternal dose information? Should skin cancers be adjudicaied in theso caves?

13, As noted i the response 1o question 12, TXOL warks closels
g how rion-sp ipnated
Celass T SEC classes such as the later vears ay Mallinckrodt, ITIS/NIOSH has
declared vhat it cannot cstimate internal dose; but useable external dosimetry data

exisly for many workers. Again, NIOSH can conduct a partial dose recounsiruction

i

sing the available external info o only {Or ¢ al dose plus medical xeray
dose if appropriate), and invsome f2w cases even the pariial reconsiruction may be
sufficient to reach e 30% PoC lavel. This ovtconie does not appeas 16 be
inconsistent with the statute ani governing regulations.

14, How mueh bs incloded in the DOLs FY 07 budgét estimate for administrative
ensts for the Advisory Beard on Radiation and Worker Health and ids audit
cantracipr?

14, The FY 2007 Pr
HEHSNIOSH actl
projeeted to be used for the SC&A mmmc,r. uaad fo auppor‘ the Board
NEOSH activitios, and another $340,000 is estimated to be used for the ex

Board itself. HHS alse advises us that they gxpect some of the FY 2006 var

for the Board's activities 1o be carvied over for use in FY 2007,

riflion is
review of

CWhat s the definition of “balinee’™ g¢ veferved to in the OME docament in your
opinion? Tro you think there is a problem with the sudit contractor employvees
beeaose of confitels of inferest or biasT? 150, bow do yor see that as negatively
affecting the claims process?

ook
i

15, 10 wonld not be appropriage o comment ou indernat deliberations invelved inthe
develipment of the President’s Budget. However, as 1 tes s March 1, inmy
view, the provess whcvrby the & contract staff have o xqucd s dose

ui WI(W\'Hjs Wi
alprost sxelusi

K. ai.&f\ u,prwmt,dham bcfom ihe ﬁo.m- !nw:: i
on whether or not the assmnptions uidiz
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vorable™ — thai is, whether
At woild even further

given conest sould have been even mote nant

thers might be asswmptions or stical teehnigue

extiminte the dose o which a worker o group of workers were exposed.  This has

meant that the contractor (and conseduently the Boand} hay spent 1 le tine focusing
SH " s are Ncﬁh e, realistic; valid, and sufficient]y

ation determinations, atmost all thetr time considering

be some meslbm.‘v at the exposure conld have been even

The fssueof the contracto I
westimony on Mareh L Sinced iime C&n s specili et of trierest with
the Pacific Froviag G’mux’z(‘ and the Wevada Test Site has been noted by the
Adwmw Board, and § ‘urﬁcs‘e ‘§ ; mzﬂ heen recused from Involvement af those

o nm%cmi %3

sites. [ undetstand thet in
conflicts at various s
involveraent with indivi 5 and g fmpa engaged in zumg Y')OE or the [15,
Government, Individuals who are m*r‘ncly cmp;m/od as advisors to r>imxwi ERTIRIE N
wits wonild bave o vested fnlerest in magnifving exposures and b
wse sites. Such conflicts of interest need not di
{ they are fully reported both with respectto p
siractors and employment with plaintiff groups, i appropriais
v, and if the Board and the support contractor apply the
tifically valid and accurate”) in evaluating NIOSE

D the individuals invelved in processing these eluius st DOL feel these ahalns
should beteented the sawe ss FEOA (Federal Emplovess Compensation e}
and Longshore Harbor Workers Aef? 1050, why?

Clabng adiudication staff witin OWCP"s Division of Energy Emplayees
()L';“upal wid [iness Compeasation are trained 1o process and decide EEQICPA cases
coording to the guwm’ng statute, published DOL and HEHS vl i
mamu%w C. Fach pmgmm within OWCP, ineludd

ulatory,
ariouns ]lmpmn 3 focused on
While E T(}TC"A has bencfited
CP could draw wpon from it other
MCPA isunigue and soi geneds, and our

graans, the adj
£ treats i that way.

procesafor |

Do you feel thers is lmbalsnce in NIOSIP s procedures og site profiles and dose
veconstructions? I so, why?

HHS/HIOSH has rom buum g, and Lo lne with the aent of the statute, made
(=3 ) M b
avory v:A ort to make | i ated documents dist

b

vl ?ﬁ WES orf;:m:ui\ essmmvd that only 1-2 percent of dose
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hen fJPP oval Fm twpsmu T date, NIOSH dose ;cmnsm actions are
overall 28% approval rate, and that rate Has b atmdx!v i.m"za
teconstruction cases decided since Deteinber 29, 2
38%. These statisiies are nof troublesomwe, provided that Cnngrx‘t
result from policy do 18 ade by FIHSMNIOSH wy ddsinis
reconsiraetion m

18, Senate appropriators felt compelied o specifically carmark fonds vo be
ivansferved from your ageacy i6 NIOSH for the sole use of the Board in its audi
fastetion. Was the Board facing signals from DO that funds woakd not be
provided bevond an inttial afloeation (o conduet their independent review?
Your apency specifically reguests the resuoval of that earmark in the FY 87
veny’s budget reguest-why? What is your position on the armount of funding
betng provided for this funetion? What is your position oo the dose
vevonstruetion contractors funding demands? Do you believe the NIOSH
eontractor ¢ost ncreases gre move justified than vost inereases for the audit
contractor? (5o, wihy?

18, Sinee the inception of the pmsz:m,, fm*diz‘sff fw ti%@ r uc HH‘M\I()\H <cﬂv~
associated wi
rreil © i

E aﬁ(h th 1? o
wwiedgeable sbout the Ser
"f)ry Bourd funding in FY
GRS ] i pling that H
: tion of ity overs ﬁ bz,s upwﬂ of the Board and the
support contracter.. The FY 2007 President’s Budget proposes to repiow the earm
for FY 2007 because appropriate funding for the Board ¢an be provided from the

overall requested HEIS budget for BEOICP A without the need for a speeific set-avids.

'

HIHISS

W0t responsible for overse
sanagement of iis o

cation of

} gy imerestis in Qf‘u}hg ‘f 2t
cess and velaied site pro and SEC pettion prosesses ave
carnied © ascientill al;y valid, acvurate, and-consistent wav, and thet

zIHQ \}f‘x H processes and relurns cases for axdjudzx atidn ’r‘y ‘"lCi as mpwﬂv as
WIS must assess the proper
r*“ur\»mnmx{ s and the documents need kd 5 sup

g v funding for review and evaluation of

:"3

19, Individualy, governsment comployees and.contractor cmployess in kev roles within
ihiy program, have expressed open hostility towirds this program and/or the
claimant populatien in public on more than one eccasion. Are vew aware of
this? I not, what de you think are apprepriate actions by DOL and NIOSH
with regard to these individuals? Hoew do you remedy the effect tiese actions
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have on the public perception of your agencies’ integrity with regard 1o the
program?

19, am ol aivade of the expressions of “open hostility {owards this program” to which
vourefer, The DOL staff engaged.in this prog e 1o successfully

cartying out the misston of EEQICPA, and [ believe they are not only de ny the
¥ i intended, but doing so in an overwhehningly positive, custormere

d oih 1 have been
sk, and dedicated to the delivery of this
5 and thelr survivors:

erions, nrofoss
wered work

Tk
s

. Please indicate whether each of the 31 ¢ases at the Sanis Susana site (Rockading
diseussed st the Mareh 1, 3006, hearing were chearly compensable or non-
sompensable without the need for 2 completed site profile as reference and the
Basis for each of the 31 decisions,

28, The 31 cades that bad boen d Aa dose reconsiniciion et the Sanda Susana
¢ the tinee of the March 1,:2006, hearing were done using dose
e that do not require:a oo ite file. Notal
ategories of onstructions can be earried
cg documents. e include cases thatare
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RESPONSES OF JOHN HOWARD, M.D., M.P.H., DIRECTOR, NATIONAL INSTITUTE FOR
OCCUPATIONAL SAFETY AND HEALTH, CENTERS FOR DISEASE CONTROL AND PRE-
VENTION, U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES, TO POST-HEARING
QUESTIONS FROM THE HONORABLE JOHN N. HOSTETTLER

1. What are the cumulative Oak Ridge Associated Universities (ORAU) contract
costs through March 1, 2006?

$126,003,422.88

2. Please break out how much National Institute for Occupational Safety and
Health (NIOSH) and ORAU each spent for the site profiles, site profile reviews, site
profile revisions, Special Exposure Cohort (SEC) evaluations, supplements to SEC
evaluations and documents produced through the Advisory Board on Radiation and
Worker Health (Advisory Board) interactions/supplemental reports as of this date
for each of the following sites: (e.g., a cost for each site):

1) Mallinckrodt Chemical 1942-1957

2) lowa Army Ammunition Plant 1949-1974
3) Rocky Flats

4) Y-12 1942-1957

5) Linde (Tonowanda)

Currently, NTOSH and ORAU do not have an internal cost tracking system that breaks
out the cost of activities by site. However, ORAU does track costs by individual tasks
within the contract. From the start of the ORAU contract (September 2002) through
March 2006, the cumulative cost for site profile development is $28.7 million and for
activities associated with SEC evaluations is $2.9 million.

3. Please describe the 4-step process for evaluating an SEC petition. Ts this process
adequate, or do you believe the additional review called for in the Office of
Management and Budget (OMB) passback memo is necessary to ensure adequate
rigor in reviewing SEC petitions?

The procedures for designating classes of employees as members of the Special Exposure
Cohort (SEC) under the Energy Employees Occupational Iliness Compensation Program
Act (EEOICPA) are set forth at 42 C.F.R. pt. 83. These procedures describe the
information that may serve as the basis for a petition, and require that the petitioner be
provided reasonable time and assistance in developing relevant information in support of
the petition. The rule provides for administrative review of decisions concerning
petitions, and outlines the roles of NTOSH; the Advisory Board on Radiation and Worker
Health (ABRWH or “Advisory Board”); the Secretary of HHS (“the Secretary”); and
Congress in determining whether the statutory requirements for adding classes of
employees to the SEC have been met. We believe these processes conform to the
requirements in EEOQICPA.

4. Please describe the SEC petitions that were approved to date. Were these
approvals well-justified on the scientific criteria set forth in the Energy Employees
Occupational Illness Compensation Program Act (EEOQICPA) Section 3626 (42 USC
7274q)?
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As of June 6, 2006, the following classes of employees have been added to the SEC or
are pending action by the Secretary:

Facility Class definition Date of final effect
Mallinckrodt Chemical All employees who worked at | May 12, 2005 (1942-1948)
Company least 250 days during the

Destrehan Street Plant
St. Louis, Missouri

period from 1942 through
1957

November 13, 2005 (1949-
1957)

lowa Army Ammunition Plant

All employees who worked at

June 19, 2005 (1949-1974)

Burlington, Towa least 250 days on Line 1

during the period from March

1949 through 1974;
radiographers who worked in
support of Line | operations
from May 1948 through
March 1949

September 24, 2005
(radiographers)

Y-12 facility
Oak Ridge, Tennessee

All employees who worked at
least 250 days in uranium
enrichment operations or
other radiological activities
during the period from March
1943 through December 1947

September 24, 2005

Linde Ceramics Plant
Tonawanda, New York

All employees who worked at
least 250 days during the
period from October 1, 1942
through October 31, 1947

January 7, 2006

Pacific Proving Ground
Marshall Islands

All employees who worked at | June 26, 2006
least 250 days during the

period 1946 through 1962

Nevada Test Site
Mereury, Nevada

All employees who worked at
least 250 days during the
period from January 27, 1951
through December 31, 1962

June 26, 2006

For each of the petitions representing these classes of employees, NIOSH found that the
petitioners had provided sufficient information to qualify the petition for evaluation, the
Advisory Board (after considering, among other things, the materials and
recommendations made by NIOSH) recommended that the Secretary add these classes of
employees to the SEC, and the Secretary accepted the Advisory Board’s
recommendations and determined that the statutory scientific requirements for the
addition of the class of employees to the SEC had been met.

5. Have the three new members of the Advisory Board been evaluated for conflicts
of interest? Please provide copies of their conflict of interest disclosure statements,
waiver letters and financial disclosures.

Copies of interest disclosure statements, waiver letters and financial disclosures currently
on file for these three Board members are attached.
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6. Do you support continuing the independent peer review process that has been
established by the Advisory Board? Has this improved the credibility of the
program?

NTOSH fully supports independent reviews of the scientific basis of the dose
reconstructions developed in support of compensation decisions made under EEOICPA.
Under the provisions of the EEOTCPA, the Advisory Board has been tasked to advise the
President (and, by delegation, the Secretary) on the scientific validity and quality of dose
estimation and reconstruction efforts being performed for purposes of the compensation
program. From the beginning, NIOSH has supported the independent review process by
providing the administrative and financial support necessary for the Advisory Board to
carry out this role. Within the guidelines of the Government procurement process,
NIOSH assisted the Advisory Board in engaging the services of a technical support
contractor. NTOSH continues to support the Advisory Board’s independent review
process and actively participates with the Advisory Board and their support contractor in
the joint resolution of issues that have been raised.

Except for those few meetings that do not involve scientific decision making, NTOSH has
adopted the policy that all Advisory Board working group meetings are open to the public
and that transcripts are posted on our website. We strongly believe that the open
scientific discussions conducted during the review process have enhanced the credibility
of the program.

7. What is the average cost of a dose reconstruction?

In March 2004, NIOSH estimated the average cost of a dose reconstruction was $6900.
We are currently updating this estimate.

8. Has ORAU met NIOSH’s overall goals for performing dose reconstructions
under its S-year contract in terms of cost, quality of science, and management of
conflicts of interest?

ORAU has met NTOSH’s overall goals in these areas.

Although costs are considerably higher than the original award, this is due to the
incomplete understanding of the effort required at the time of award. NIOSH recognized
that many things that were unknown at the time of the award would affect the overall
effort required, so a cost-plus-award fee contract mechanism was selected. The added
cost is due to the amount of effort that has turned out to be necessary.

NIOSH considers the quality of science in ORAU’s products to be very good. ORAU’s
work is subject to rigorous review by NIOSH, the Advisory Board on Radiation and
Worker Health, and the Advisory Board’s contractor. The process of review, comment,
and resolution is an important part of the scientific process.
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At the time of contract award, NIOSH did not specify criteria for management of conflict
of interest, which includes management of perceived conflicts. Rather, it required ORAU
to submit its own conflict of interest poliey for individuals who performed dose
reconstructions. NIOSH’s direction to ORAU with respect to conflict of interest has
evolved over the life of the contract, and ORAU has adjusted its practices accordingly.
NTOSH is implementing a conflict of interest policy that will apply uniformly to all
contractors on the project.

NIOSH actively manages ORAU’s contract to ensure good performance. In accordance
with ORAU’s contract, NIOSH evaluates ORAU’s performance for award fee purposes
every six months. The evaluation criteria change for each period as the priorities of the
program change, and assessment reports evaluate ORAU’s progress against those criteria.
Those assessments have been provided in the past and are being provided at the present
in response to document requests. They provide a summary of NIOSH evaluation of
ORAU performance. A change in ORAU project key personnel late in 2005 has been
followed by noted improvement in NIOSH’s evaluation of performance.

9. When NIOSH awarded the 5-year contract to ORAU for approximately $70
million, did NIOSH Program staff expect the cost would increase to $200 million? Tf
not, when did that become apparent?

When NIOSH awarded the 5-year contract to ORAU, there was no similar program to
inform it about the amount of effort involved. Because so much was unknown about the
amount of effort that would be required, a cost-reimbursable contract mechanism,
specifically a cost-plus-award-fee contract, was used. NIOSH expected that the cost
could easily increase above $70 million, but was not in a position to predict the expected
increase with any degree of precision.

Examples of unknowns that would influence the effort require were the nature and
completeness of Department of Energy records, research required to complete
scientifically valid dose reconstructions, the extent of the scientific review process, and
the complexity of the Special Exposure Cohort process. The Special Exposure Cohort
rule was not published until 2004, well after the contract was awarded. The increased
cost Is due to the complexity of the work that is required, not due to a cost overrun or
change in the scope of the contract.

Within a few months of contract award it became clear that a contract of $70 million over
5 years would not come close to producing the amount of progress needed in light of the
large amount of work facing the program. By December of 2004 it appeared that the
total cost for the 5 year contract would be about $200 million.

10. The Labor HHS Appropriations Act (P.L. 109-149) requires a report from
NIOSH within 180 days evaluating whether any additional radiosensitive cancers
should be added to the list of compensable cancers used for SECs. Will this report
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be sent to Congress on schedule? 'Will NIOSH solicit comments from experts in
radiation epidemiology before submitting this report?

A draft of this report has been prepared and has undergone internal NIOSH review, with
reviewers including those with expertise in radiation epidemiology. The draft report is
currently in internal comment resolution. Upon completion of internal comment
resolution, the revised report will be submitted to external subject matter experts for their
review. NIOSH believes in the value of external subject matter expert reviews of our
scientific products, and has therefore solicited the services of five external expert
reviewers, all of whom have expertise in radiation epidemiology. The report will be
provided to Congress as soon as possible, following resolution of comments from all
external and internal reviews.

11. What is the status of the NIOSH report to Congress on residual radiation and
residual beryllium required by P.L. 108-375?

NTOSH has received draft evaluations of the sites covered in the relevant provision of the
Defense Authorization Act of 2005. These draft evaluations are being reviewed and
incorporated into the final report. The report is on schedule to be delivered to Congress
on time.

12. What level of funding is needed in FY 2007 for the Advisory Board and its audit
contractor?

i Advisory Board Cost Projections by Fiscal | - e e .
: i Year - ii i Advisory Board Obligations by Fiscal Year

{ ABRWH Audit = Total { ABRWH | Audit

Fiscal | Support | Contractor . Projected Fiscal : Support | Contractor |
Year | ;

Costs Costs Costs . Year | Costs : Costs

FY 2008 450,000 | $4,050,000 . $4,500,000 K  Fy2o008 .

NOTE: Advisory Board Support costs include: PS&B and travel for Advisory Board
Members. Rental space for meetings, meeting transcriptionist, supplies, etc

#* Tn FY 06, there was an earmark of $4.5M for support to the Advisory Board.
Obligations for FY 06 are YTD as of June 6, 2006. NTOSH projects the Advisory Board
expending an additional $111,000, for a total obligation of $2.5M in FY 06. The
remaining $2M will be carried over to FY 07.
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13. What do you see as the definition of “balance” as referred to in the OMB
passback document? What type of “balance” would be required to assist in the
OMB mission to contain costs associated with SEC approvals?

NTOSH strives to establish a scientific basis for its responsibilities under EEOTCPA.
Rigorous independent review of the scientific elements underlying dose reconstruction
and evaluation of SEC petitions is one way to ensure that these products are balanced.

14. Do you believe NTOSH procedures or the Advisory Board and their decisions
have been “unbalanced”?

NIOSH procedures and the Advisory Board’s advice and recommendations have not been
unbalanced. The two items are a system of “checks and balances™ that in my estimation,
appear to be working as intended. As you know, Federal Advisory Committee Act
(FACA) advisory committees have played an important role in shaping programs and
policies of the Federal government. The Advisory Board is a balance of perspectives
based on its membership of professional scientists, physicians, and workers that has
provided advice and recommendations to the Secretary and NIOSH on the development
of guidelines; the scientific validity and quality of dose reconstruction efforts; and on
whether there is a class of employees who were exposed to radiation but for whom it is
not feasible to estimate their radiation dose and on whether there is reasonable likelihood
that such radiation doses may have endangered the health of members of the class.

15. Do you think there is a problem with the audit contractor employees because of
conflicts of interest or bias? If so, how do you see that as negatively affecting the
claims process?

NIOSH believes that it is important to bring all perspectives to the table in the
independent review process. As long as conflict of interest is dealt with in an open and
consistent manner, we do not see this negatively influencing the claims process. This
includes full disclosure of potential conflicts by all parties engaged in the conduct and
preparation of review documents.

16. Why do you think OMB chose the five options in the Passback as primary ways
to contain costs?

T have no insight into the reasons OMB chose the five options.

17. The conflict of interest policies accepted by NIOSH for the audit contractor and
the dose reconstruction contractor differ in substance. The dose reconstruction
contractor’s policy appears less stringent. Do vou feel that conflicts of interest and
bias on the part of contractors processing claims are as detrimental to the
program’s integrity as they would be on the part of the audit contractor? If so, why
aren’t they held to the same standard?
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NIOSH acknowledges that different contractors have adopted different conflict of interest
policies. NIOSH believes that all contractors should be held to the same high standards
when it comes to conflict of interest. Consequently NTOSH is implementing a conflict of
interest policy that will apply to all contractors on the project.

18. One employee of NIOSH’s contractor, Mr. Falk, served as a site dosimetrist and
radiation dosimetry manager at the Rocky Flats plutonium foundry from 1966 to
1998. He is listed as a subject expert and site expert for the Rocky Flats site profile,
and he also did the Rocky Flats neutron dose re-assessment project for ORAU. IN
preparing these assessments, Mr. Falk is reviewing his previous work as a dosimetry
manager. While his expertise should be used, isn’t Mr. Falk’s involvement as a site
expert and a subject expert at Rocky Flats a conflict of interest? If not, why not?
Additionally, Mr. Falk is also participating in the preparation of the SEC
Evaluation Report for Rocky Flats? Is this a conflict of interest? If not, why not?

Dr. Roger Falk is listed as the subject expert for ORAUT-TKBS-011-5, the Technical
Basis Document for the Rocky Flats Plant — Occupational Tnternal Dose. Tn this capacity,
Dr. Falk authored this section of the Rocky Flats Technical Basis Document (TBD) in
2004. As part of the approval process for this document and as evidenced by the
signatures appearing on the first page of this TBD, Dr. Falk’s work was reviewed by the
ORAU TBD Team Leader (Dr. Robert Meyer), the ORAU Task 3 Manager (Judson
Kenoyer), with concurrence by the ORAU Project Director (Dr. Richard Toohey), and
NIOSH approval by the NIOSH OCAS Health Science Administrator (Dr. James W,
Neton). None of these individuals has a conflict of interest at the Rocky Flats site. As
part of the established NIOSH approval process for TBDs, the document has also
undergone independent reviews by NIOSH health physicists prior to Dr. Neton’s
signature. The Advisory Board’s audit contractor, Sanford, Cohen and Associates
(SC&A) has also reviewed this document. By virtue of Dr. Falk’s employment at the
Rocky Flats site, he could have a real or perceived conflict of interest. However it is not
accurate to state that “Mr. Falk is reviewing his previous work as dosimetry manager”.
Rather Dr. Falk provided his site-specific expertise, which then underwent extensive
independent review by non-conflicted individuals on the ORAU Team, NIOSH, the
ABRWH audit contractor, and the ABRWH itself. As posited in the text of the question,
“his expertise should be used”. NIOSH believes that by clearly identifying the authorship
of the TBDs used and by subjecting TBDs to rigorous independent reviews and conflict
of interest standards, we are utilizing the expertise of individuals with historic knowledge
appropriately.

This explanation similarly pertains to Dr. Falk’s involvement in the SEC Evaluation
Report (ER) for Rocky Flats. The SEC process itself implicitly necessitates the
involvement of individuals and parties with real or perceived conflicts of interest,
including site experts consulted by NIOSH and SC&A. Dr. Falk’s employment at Rocky
Flats and his potential future membership in a SEC class designated at the site could
constitute real or perceived conflicts of interest. Dr. Falk is listed as one of five Site
Experts for this document, and his contributions are clearly identified in the text of the
report. The ER Document Owner is Karin Jessen of the ORAU Team, and a peer review
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was completed by Dr. Brant Ulsh of NIOSH, an additional review was completed by Dr.
Jim Neton of NIOSH, and the document was approved by Larry Elliott of NIOSH. None
of these individuals have conflicts of interest at the Rocky Flats Site. The ER is currently
being independently reviewed by SC&A and the ABRWH Working Group and has been
presented to the ABRWH at large for their review. Again, NTOSH believes that by
clearly identifying the contributions of potentially conflicted individuals to the ER and by
subjecting ERs to rigorous independent reviews and conflict of interest standards, we are
utilizing the expertise of individuals with historic knowledge appropriately.

19. Committee staff attended the recent Advisory Board meetings in Oak Ridge,
Tennessee and Denver, Colorado. Public comment discussions were quite
disturbing, Claimants gave glaring testimony about the quality of work being done
by NTOSH’s dose reconstruction contractor. Examples of people receiving denials
for the wrong cancer, denials because the evaluation applied standards for the
wrong job category or work area even after claimants provided the correct
information repeatedly, and NIOSH claims interviewers arguing with claimants
about these basic pieces of claimant-known information because the computer
screen in from to them had the incorrect information. After 4 years, why are these
kinds of mistakes and this kind of attitude tolerated? The contractor’s costs have
nearly tripled. Why has there been so little attention paid to this large increase in
contractor costs and , as audits have disclosed in several instances, the scientifically
incomplete work product that is being repeatedly provided by this contractor?
What actions have been taken to address this waste of taxpayer funds? Why do you
think there is no fecus on this cost issues by OMB in their document?

As you know, claims are filed through the Department of Labor (DOL). At that point it is
DOL’s responsibility to determine and verify the energy employee’s covered
employment (location and time period) and health condition (cancer). Cases are then
referred to NTOSH for dose reconstruction. NTOSH must use the information verified by
DOL for the dose reconstruction. Twice a year NIOSH sends claimants a Dose
Reconstruction Activity Report. The report includes the current status of their claim and
other miscellaneous information. One of the items included in the report is a summary of
the employment and cancer information for their claim. Claimants are encouraged to
review the information for accuracy and contact DOL if any of the information in
incorrect. Claimants are also informed to contact DOL if any new information is to be
added to the case file. Under EEOICPA, NTOSH does not have the authority to add
additional employment, change employment dates, add new cancer information, or
change listed cancers on a case. Changes of that nature must come to us from DOL.
Whenever a discrepancy is found in the data, the claimant is encouraged/informed to
contact DOL. We also follow-up with DOL on these issues to see if the claimant has
contacted DOL. Unfortunately, there are many instances in which it is not noticed by the
claimant that the information in the case file is incorrect or that there is additional
employment or cancer information to be added to the case until the dose reconstruction
has been drafted or completed. Both NIOSH and contractor staffs are aware that all new
and corrected information on a case must come from DOL.
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Contractor cost issues are addressed in the responses to questions § and 9.

20. Individuals, both Government employees and contractor employees, in key roles
within EEQOICPA, have expressed open hostility towards this program and/or the
claimant population in public. Are you aware of this? If not, what do you think
NIOSH should do to address these actions? How do you remedy the effect they have
on the public perception of your agencies’ integrity with regard to the program?

1 am personally not aware of such actions, and would find them unacceptable. NIOSH
and contractor staff are encouraged to adhere to a high level of professional conduct. I
will follow up on any specific examples of such actions of which | am made aware.

21. The FY 2005 Defense Authorization Act conference report stated that:
“Conferees are concerned that the administrative process for designating additional
special exposure cohorts (SEC) is too slow and should be accelerated... new
timelines have been included. Within 180 days of receipt of a petition for
designation as members of a SEC, the Director of NIOSH must submit to the
Advisory Board a recommendation on that petition, including all supporting
documentation. During the 180-day period when NIOSH is preparing the petition
for review by the Advisory Board, NIOSH should identify all deficiencies in the
petition within the first 30 days.” NIOSH has issued an Interim Final Rule that
states that the 180-day time frame does not start until NIOSH has identified any
petition deficiencies and completed qualification, whereas the law requires all
qualification and evaluation of the SEC take place within 180 days. Moreover,
NIOSH’s rule sets no time limits on qualifying the petition. Thus, the intent of
placing 180-day time limit in the law is evaded. What can be done to bring this rule
into conformance with Congressional direction?

HHS did not evade the 180-day deadline. The statute requires that within 180 days of
receiving an SEC petition that NIOSH submit a recommendation on that petition to the
Advisory Board on Radiation and Worker Health, making it reasonable to assume that a
petition should be defined by the requirements specified for a petition at that time in 42
C.F.R. pt. 83. NIOSH had worked and continues to work with petitioners to assist them
in addressing the requirements for a petition. Petitioners frequently require a substantial
amount of time to contact NIOSH, to clarify information that had been submitted, to
identify unmet requirements, to obtain advice on addressing such requirements, and to
address such requirements. Thus, the interim final rule was designed to incorporate the
180-day deadline for NIOSH to conduct its evaluation without impinging upon the work
between the petitioners and NIOSH to prepare a qualified petition.

1t is the intent of NIOSH to continue to provide for the needs of petitioners in the petition
preparation process to the extent possible, within the constraints of the statutory
requirements.
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RESPONSES OF JAMES MELIUS, M.D., DRPH, ADMINISTRATOR, NEW YORK STATE LaA-
BORERS HEALTH AND SAFETY TRUST FUND, MEMBER OF THE ADVISORY BOARD ON
RADIATION AND WORKER HEALTH, TO POST-HEARING QUESTIONS FROM THE HONOR-
ABLE JOHN N. HOSTETTLER

Hew York State Lisbovars'
Health & Sofety Yrusk Fund

”‘Qignonms

June 29, 2008 HEALTH & SAFETY

The Honarable John N. Hostettler, Chairman

Subcomimitiee on immigration, Border Security,
and Claims

Congress of the United States

House of Representatives

2138 Rayburn House Offive Building

Washington, DC  205156-6216

Dear Chairman Hostettier:

This letter is in response to your letter of June 18, 2006, regarding my
testimony at the March 1, 2006 hearing of the Subcomyrittee on immigration,
Border Security, and Claims an "The Energy Employees Gocupational Hiness
Compensation Program Act - &re We Fulfilling the Promise We Made to these
Veterans of the Cold War When We Created the Program?” | have addressen
each of your questions befow:

1. Do you balieve that the Board's audit contractor, Sanford Cohen and
Assoriates (SCEA), provides technically sound analysis?

i believe that SCAA provides excellent technical analysis for the Board.
SC&A has employed an excellent group of technical specialists to assist with this
project and have provided prompt scientifically rigorous review of MIOSH dose
reconstructions, site profiles, and SEC evaluations. NIOSH has not vet
established its own rigorous scientific review systern for this program (this is
partially due fo the need to address the large backlog of cases, ete.). Therefore,
the SCEA review often uncovers a substartial number of technical issues in their
reviews that need to be addressed by NIOSH and their contractora, The SCEA
reviews, and the subsequent effort to rescive these issues (done under the
direction of the Board), have resubted in a significant improvement in the
techrical foundation of the dose reconstructions and SEC evaluations and,
therefore, has improved the faimess of the compensation program for the
daimants
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2. Do you agree with the' Department of Labor's (DOL) eriticisis that the
audit contractor hag adopted 8 posture that demands that NIOSH make
trnplausibily high radiation dose estimates?

This eriicism made by DOL at the subcommittee hearing is not based on
any sound analysis of the audit process. The lack of exposure monitoring dats
for many workers who worked at DOE faciliies was recognized by Congress
when passing this faw (induding the Special Exposure Cohort provision), As |
stated at the: hearing, we should not punish the claimant hecause hisher
Expasure records are not available for dose reconstruction by assuming that they
hart no or litte exposure, We must estimate that expesura in & manner thal is
fair b fhe claimanis. In SCAA'S reviews, the “claimant favorableness® of the
assumptions that NIOSH uses in estimating the exposure in question are just one
of the factors that the Board has requésted that SC8A evaluate, Other factors,
including the technical basis for the estimate, are also evaluated. In my
experience, SCEA's roviows have been balanced. In some instances, they may
point out that the procedure used by NIDSH is not a8 claimant-favorable as the
situation warrants while in many other instances, they have pointed out that the
assumptions or procedures being used are too claimant-favorable because they
do not have a sound fechnical basis.

3. Dowes tmeliness in performing dose reconstructions play into the Board's
assessment of whether it is feasible to reconstruct dose, oris it lirmited to
tachnical imitations? 0

To & limited extent, the Board has considered timelingss in performing
doze reconstructions in our review of foasibility. Our recently adopted
procedures for the review of SEC evaluations provida for the consideration of
timeliness but without explicit criteria.  The fack that MIOSH s still developing site
profites for sume sites and stil establishing dose reconstruction proceduras limits
the Board's ability to establish firm benchmarks for timeliness for dose
reconsinuction. On the other hand, some claimants have waited for vver four
years for thelr claims fo be processed, and this is cleary not fair or just. 1 would
note that the Board has very little inforiation on the outstanding claima and
uniass a site is part of an SEC petition review, a specific group of backlogged
claims would not be brought 16 the Board's atteation unless MIOSH requested
the Board's advice on some issue relative to these cases.

4. Given the past history of NIOSH program interference with the
independence of the Board, do you have any recommendations on how to
batter strustura the Advisory Board to ensure indepandence?

| believe that the independencs of the Board is crifical to the credibility of
the compensation program. Whle appointrment of an Executive Savretary from
outside the infernal NIOSH QCAS program has greatly improved the situation,
thers are stit many potential issuss that could compromise the independenca of
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the Board. The OMB document discussed at the Subcommittes hearing raised
possible ways 10 interfers with the Board's independence. A statutory change to
change the Board o an independent cormmission would be one method of
improving the indepandence of the Board. Working within the present structure, |
belisve that sppropriating an independent budget for the Boand {including s
cortractor} would help to ensure our independence. n addition, providing one or
two fechnical staff people assigned Al time 1o the Board would aiso help by
allowing the Board to conduct its work without being dependent on MIOSH QUAS
siaff.

5. Should the Advisory Board have contracting authority?

While corfracting authority would be helpful in ensuring that the Board had
independent control over its contractar(s), | am not sure that it necessary. it
would also require the Board to become familiar with federal contracting
procedures and requirements and could take time away from more impodant
Board issues, However, the assignment of technical stalf to the Board would
assist the Board in oversesing the contract, even if the NIOSH/CDC contracting
staff continued to handle the administrative aspects of the contract(s).

B. Has the Board received signals from the DOL renarding the availability of
funds necessary to conduct their independent review? Where has that
resistance come from and what have been the arguments? Do you feel
that there is any justifization for concern about the expense of the audit
contractor review?

DOL, representatives (Shelby Hallmark and Pete Turtic) have refsed
concerns about the potentia! expense of the audit contract a8 public meetings of
the Board, At the fime that they mentioned these concems, | do net recall that
they raised any specific technical o performance concems ataut the contracter.
Rather, they pointed out that DOL “controlled” the budget for the Board's work
and that resources were lited. Resources fur the contractor needed to be
balanced with other program needs. However, Mr, Hallmark's testimony at the
subcomrmittee hearing cerainly implies that their concerns were not just fiscal bt
refated to their disagreements with the techriical advice being offered by the
contractor. As | stated at the subcommitiee hearing, § believe that the Board bas
exercised appropriate oversight of the work and expenses of the contragior. The
Board has discussed the rsasons why the initial cost estimates for the work being
done by its contractor were lower than the actual costs and that the higher costs
wers justified given the technical complexity of the program. The Board Bas not
approved some propossls from SCEA becausa the Board believed that the
proposed costs were too high. This is a normat part of the oversight invalved in
eontiast management. Howaver, the overall effort by SC&A has been
appropriate and the costs well justified,
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7. As a Board member, what is your apinion of the quality of the wark
product soming out of NIOSH/ORAU for the Board's initial review? Doss
this explain why the scope of the audit has inoreased'?

MICEH and its contractor had a large and very complex task to sstablish
the technical basis for the dose reconstruction prograr. They had to astablish
proceduras for eplimating exposures at & large number of diverse DOE sies with
many different expasures, some ocouring over 60 vears ago. They were nat
able o use "wlandard” rmethods but rather had to adopt procedures often
davalopad fur circurmstances whete modern menitaring technigues were being
used. The need for procedure development, the complexity of the exposures at
the DOE facilities, and the limited monitoring data (especially in the early years)
rmade the inital establishrment of the dase reconstruction program for ail sites
wary difficult. As might be expected, NIOSH devoted most resources i the
devalopmert of procedures, site profiles, ete. and addressing the backlog of
cases but, in my opinion, did not develop an adequate independent echnical
peer review program. For the most part, NIOSH also used the same confractor
te develop and then apply the procedires for doge reconstruction, Whils this
approach may have been mors efficient, it limited the technical independence of
those involved in reviewing the procedures, ete. (Le., everybody worked for the
sarme organization) that having multiple contractors could have encouraged.
This need 15 try fo quickly addrass the large backiog of cases and the use of &
single contractor for procedure development and application firited the:
adequacy of the technical raview of the procures being developed. in effect, the
first fechnicat peer revdew of the procedures was done by the Board's contracior
and, not surprisingly, our cantragtor found many technical issues requiting further
raview in a number of the documents that they roviewsd. This, in lurn, greatly
increased the scope of the work done under these audits.

8. Da you feed there is imbalancs in NIOSH's procedures on site prafiles and
dose reconstructions?

Yithile | bedisve that MIOSH hag attermpted to develop o belanced
approach for developing site profiles and dose reconstructions, | believe that the
pressures 10 address the large backlog of cases in the program has resudiod in a
seleclive imbalance in the information used in the dose reconstructions, in the
initial rush to develop site profiles, NIOSH relied on readily available documents
about exposure monitonng at the sites and, in many cases, refied on information
provided by people whe operated those exposure monitoring programs an behalf
of DOE contractors (e latter is the subjact of ongoing soncems abaut
inadequate conflict of interast provisiona in the program). NIQSH did not have an
adequate program for obtaining infermation from worker representatives and
experioncsd site parsontel who could provide infortaation on problems with
those monitaring programs (e.g., pogr record keeping, gaps in covarage, ofe.)
Thevefore, the site profiles did not capture or document these prablems. Thus,
when NIOSH or thelr contractors used the site profiles for dose reconstructions
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RESPONSES OF RICHARD D. MILLER, SENIOR POLICY ANALYST, GOVERNMENT AcC-
COUNTABILITY PROJECT, TO POST-HEARING QUESTIONS FROM THE HONORABLE JOHN
N. HOSTETTLER

Response of Richard Miller, Senior Policy Analyst, Government Accountability Project
to the questions for the record
for the House Committee on the Judiciary,
Subcommittee on Immigration, Border Security & Claims

1. Has NIOSH been effective in managing ORAU’s conflict of interest? Have these
conflicts of interest impacted the credibility of ORAU’s work? Please provide
examples,

Many of the persons working on this compensation program, whether as federal or
contractor employees, had been involved in managing radiation protection programs for the
Department of Energy (DOE) or its contractors and must now render judgments on their
previous work, or that of their colleagues or employers. As ORAU concedes, the critical
consideration is not whether potential conflicts of interest (COI) exist—they do—but
whether there is a plan to identify and avoid them. Driven by production imperatives, NIOSH
and ORAU have failed to police numerous conflicts of interest and were slow to plug
loopholes when they were identified. For example, when the Advisory Board on Radiation
and Worker Health (ABRWH) repeatedly requested that NIOSH expand ORAU’s conflict of
interest policy to go beyond dose reconstructions and include the development of “site
profiles,” it took over a year to amend the policy to add in the words “site profile”. Site
profiles are documents which outline key assumptions used in radiation dose estimates for
purposes of compensation. When ORAU’s COI policy was finally amended to cover site
profiles, NIOSH and ORAU intentionally built in ambiguities which allowed these conflicts
to persist.

ORAU’s contract now prohibits individuals from preparing site profiles at sites where the
individual had been previously employed performing dose assessments for DOE or its
contractor. The ORAU contract also requires that it compile a data base and submit it to
NIOSH outlining all potential conflicts of interest for each individual by site (including
whether subcontractors are “reviewing reports, assessments, surveys, documents, and records
that they organizationally or individually have been responsible for authoring, developing or
submitted to DOE or its contractors™). The same policy requires disclosure of individual
conflicts of interest on a web site, and bars individuals from preparing site profiles, dose
reconstructions or special cohort reviews if the individuals had “voluntarily served as expert
witnesses on behalf DOE or a DOE contractor in defense of radiation claims or suits.”

A month after the ORAU contact was awarded in September 2002, Larry Elliott, the
Director of NIOSH’s Office of Compensation and Analysis Support (OCAS) announced to
the ABRWH that he would commence an audit of conflict of interest compliance within 9
months. It appeared NIOSH was going to be serious in managing the conflict of interest
policy. However, no such audit was ever conducted. Rather, Mr. Elliott pivoted on NIOSH’s
assurances that conflict of interest would be policed, and requested that the ABRWH consent
to waive conflict of interest with respect to the development of certain site profiles. When the
ABRWH rejected this request, NIOSH turned a blind eye to ORAU’s breach of its
contractual requirement to abide by its conflict of interest policy. For example:
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¢ ORAU hired Carol Berger as a subcontractor to prepare the Paducah, Kentucky
facility internal radiation dose technical basis document, even though Ms. Berger had
prepared transuranic exposure estimates (neptunium-237 and plutonium-239) for the
DOE’s contractor at Paducah in 1988. Ms. Berger’s 1988 radiological assessment
was criticized for underestimating worker exposures in 2000 as part of a DOE-
sponsored radiation exposure assessment. Her previous work underestimated
potential exposures 5-10 fold. However, when drafting the NIOSH site profile
document in 2004, Ms, Berger ignored that earlier critique and simply cut and pasted
tables from her 1988 radiation exposure report directly into the NIOSH site profile.
Despite 4 layers of review, ORAU and NIOSH failed to identify the fact that she
overlooked published critiques of her previous work and that her conflicts of interest
impacted the quality of the work she submitted to NIOSH. This is a case where
tainted science is traceable to an individual’s conflict of interest.

s After 7 months of public and Congressional inquiries, NIOSH-OCAS issued a
Contract Oversight Team report which conceded that Ms. Berger’s work
underestimated potential exposure, but NIOSH staff could not find a breach of any
aspect of the ORAU conflict of interest policy. Had the ORAU policy been
implemented, the Berger conflict would have been flagged, and Ms. Berger’s
involvement would have been barred. When the Oversight Team report was brought
to the attention of NIOSH Director John Howard, he initiated changes to preclude this
kind of conflict from recurring. However, no systematic COI audit has been
undertaken by NIOSH.

o NIOSH and ORAU allowed the former DOE Rocky Flats radiation protection
manager, Roger Falk, to craft major portions of site profiles and a Special Exposure
Cohort Evaluation Report in violation of its conflict of interest policy. Roger Falk
also served as an expert witness in defense of workers’ compensation claims at Rocky
Flats, in further breach of the conflict of interest policy.

e ORAU retained Battelle Pacific Northwest Labs as a subcontractor to research and
prepare the site profile for the Hanford facility and the Pacific Northwest Lab, even
though Battelle Pacific Northwest Labs has a contract with the DOE to manage the
radiation dosimetry programs at these two sites. This appears to be at odds with the
ORAU policy which prohibits contractor elements from participating in research on
site profiles “for those DOE sites or activities where it is the prime contractor, team
member to a prime contractor, program manager or subcontractor managing
dosimetry programs....”

e ORAU hired staff to prepare its site profile at the Idaho National Labs and the Pantex
facility who had managed the respective site’s health physics programs or had served
as expert witnesses defending DOE or its contractors, in apparent breach of contract.

To our knowledge, NIOSH has not taken any action to enforce its conflict of interest policy
in the aforementioned cases, even though conflicts have been brought to NIOSH’s attention by a
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number of entities, including worker representatives at the respective sites. Until NIOSH treats
violations of the COI policy as a breach of contract, and disallows costs for products and services
delivered to the government in violation of its conflict of interest policy, the absence of
consequences provides precious little incentive for meaningtul compliance.

2. Do claimants have confidence in the work of the audit contractor?

To date, Sanford Cohen and Associates (SC&A) has supported the ABRWH’s technical
assessments of dose reconstructions, site profiles, technical procedures and special exposure
cohort reviews with integrity. SC&A’s contract imposes a high bar with respect to conflict of
interest, and with one exception (work for the Defense Threat Reduction Agency), has
assiduously avoided any potential conflicts. SC&A’s questioning attitude, its expertise, and
willingness to listen to workers employed in nuclear facilities has led most claimant groups to
have confidence in their work. However, SC&A’s work scope is driven by the ABRWH, and
should the ABRWH or NIOSH limit the depth of their reviews, confidence would be impaired.
Likewise, the loss of balance in the composition of the ABRWH puts at risk the credibility of the
audit process.

To date, SC& A has uncovered missing production processes in site profiles, and raised
concerns about data reliability which were overlooked by NIOSH/ORAU. For example,
questions on data reliability were identified by SC&A in their audit of the site profiles for the
Nevada Test Site after interviewing the former rad safe manager for this site. SC&A questioned
the feasibility of reconstructing radiation dose to cyclotron workers at the Qak Ridge Y-12
facility, when NIOSH had initially asserted otherwise in their SEC Evaluation Report. SC&A
raised technical issues regarding the Bethlehem Steel site profile which has driven major
revisions. SC&A’s technical assessment of classified information regarding the feasibility of
estimating dose from nuclear weapons pits led the ABRWH to conclude dose could not be
reconstructed at the lowa Army Ammunition site. Without SC&A’s support of the ABRWH, it
would be far less effective.

The Department of Labor (DOL) claims that the audit contractor is biased in favor of the
claimants and they only focus on underestimation of dose. SC&A has flagged questionable
overestimates almost as often as they found errors that lead to underestimates. DOL’s meddling
with the audit process by promoting a change in the balance of the ABRWH, or seeking to cut
off funding for the Board’s work, taint its reputation as an impartial claims adjudicator.

3. Does NIOSH provide adequate assistance to petitioners in filing SEC Petitions?

Claimants face a variety of hurdles in filing SEC petitions: (1) qualifying a Special Exposure
Cohort (SEC) petition that meets the minimum informational requirements under the SEC Rule
42 CFR 83.13; (2) producing evidence that it is not feasible to reconstructing dose with sufficient
accuracy, since this involves proving a negative.

Except for NIOSH-initiated additions to the Special Exposure Cohort under 42 CFR Part
83.14, NIOSH has used a legalistic approach to disqualify SEC Petitions. In working with
petitioners at Chapman Valve, NUMEC and Los Alamos Labs, NIOSH has sent letters which
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contain threats to dismiss SEC petitions simply because petitioners unwittingly checked the
wrong box, or an affidavit was not notarized. Trivial matters like this could be resolved with a
phone call.

NIOSH announced on June 7, 2006 that it is assigning a staffer to assist petitioners;
however, the autonomy of this individual to assist petitioners is untested. For example, will the
SEC staffer have the autonomy to develop facts necessary to develop a winning SEC petition, or
will they be constrained to echo the wishes of OCAS management? Some NIOSH/ORAU
management have expressed open hostility towards SECs, because they believe that SECs lead to
overcompensation, and/or that with enough time and money they can develop generic models
which extrapolate radiation dose estimates from other atomic weapons facilities or time periods.
Once NIOSH decides that it will fight an SEC petition, it hires ORAU staff (some of whom have
conflicts of interest) to develop strategies and conduct research to defeat SEC petitions. In the
technical exchanges which take place with the Advisory Board, petitioners are outmatched. For
this reason, NIOSH should provide technical assistance to petitioners through a non profit
organization or university which is not conflicted. While we are pleased that NIOSH has
designated a staffer to handle the mechanics of filing a petition, this person lacks the requisite
independence to provide technical assistance with developing the rationale for a petition.

Even when claimants succeed with getting their petition “qualified” for evaluation,
NIOSH has frequently violated the 180-day time limit to deliver an SEC Evaluation Report to
the ABRWH. In the case of the Rocky Flats SEC Petition, NIOSH took 440 days trom the date
of receipt to the date they submitted its report the ABRWH. NIOSH failed to meet the 180-day
deadline for the Chapman Valve facility (which was due on May 8, 2006 and is still pending)
and was overdue on the Evaluation Report for the Oak Ridge Y-12 facility (for 1948-1957).
There are no legal consequences for NIOSH failing to comply with the time limits in the law.

4. What specific actions would you recommend to protect the independence of the SEC
review process in light of the OMB Passback memo?

The independence of the SEC process is endangered on several fronts: Labor Department
and OMB interference with SEC designations; White House efforts to alter the balance of the
Advisory Board; and White House/OMB/DOL efforts to impose constraints of audit contractor.
In addition, delays will result from adding reviews by entities outside of the ABRWH and its
audit contractor.

Recommendations:

1) Congress should amend EEOICPA and have Congress make directed
appointments to the Advisory Board on Radiation and Worker Health,
with an equal number appointed by the majority and minority leaders
in the House and Senate.

2) Congress should require that all communications on SECs involving
HHS, OMB, DOL or other agencies be conducted in the open before
the Advisory Board. If DOL or OMB objects to a recommended
decision, they should put it on the record in the full light of day for the
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Board to evaluate. Further, not more than 21 days should elapse
between an Advisory Board recommendation, and the transmittal of
such recommendation to the Secretary of HHS.

3) Congress should amend EEOICPA to designate that the Secretary of
HHS (or the Director of NIOSH) should make all decisions on SECs,
instead of assigning such responsibilities to the President.

4) The Advisory Board should have its own line item in the President’s
budget request, and the ABRWH should be authorized to establish the
terms and conditions for its audit contract staff, define the scope of
work, and recommend the budget necessary to carry out its work.

5) The Advisory Board should be designated, by statute, as the exclusive
body to undertake reviews and make recommendations on SECs to the
HHS Secretary. Further, the Advisory Board’s recommendations
should be adopted by the Secretary of HHS, unless the Secretary
makes a finding that there is compelling evidence that would override
the recommendation of the Board.

6) The statute should be clarified to mandate that transparency is a
requirement of the program. Should classified information be used by
NIOSH/DOL to deny a claim or SEC petition, then claimants or
petitioners should be given technical assistance to appeal their case
using independent experts with appropriate security clearances.

7) HHS should receive funds for administrative costs for this program
directly from Congress, instead of having the funds flow through DOL
first.

S. What are your views on the NIOSH Interim Final Rule with respect to Special
Exposure Cohorts?

(a) Section 3166 of the FY 05 Defense Authorization Act (P.L. 108-375) states:

“DEADLINES—(1) Not later than 180 days after the date on which the
President receives a petition for designation as members of the Special
Fxposure Cohort, the Director of the National Institute for Occupational
Safety and Health shall submit to the Advisory Board on Radiation and
Worker Health a recommendation on that petition, including all
supporting documentation.”

NIOSH/CDC issued an interim final rule (IFR) on December 22, 2005 which interprets
the above cited passage to mean that the 180-day clock starts running after NIOSH reviews and
initially “qualifies” the SEC petition, rather than 180 days from the receipt of the petition.
NIOSH/CDC misread the law and the accompanying Conference Report which requires that
SEC recommendations be submitted to the Advisory Board within 180 days from receipt of an
SEC petition—not from the date the petition is “qualified”. The Conference Report (H. Rep.
108-767) states that “During the 180-day period when NIOSH is preparing the petition for
review by the Advisory Board, NIOSH should identify all deficiencies in the petition within the
first 30 days.” This language makes clear that NIOSH must complete the petition “qualification”
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and the subsequent technical “evaluation” within a 180-day time frame. NIOSH/CDC never
reconciled the conflict between the TFR and the plain language of the Conference Report.

NIOSH needs to amend the rule to require the 180- day clock to commence upon the
agency’s receipt of the SEC petition. As part of the IFR, NIOSH relabels SEC petitions as mere
“submissions” until the petition has been “qualified.” NIOSH should desist from linguistically
redefining the term “petition” to be a mere “submission” as a way to squeeze out additional time
for the SEC review. The concept of a “submission” as distinct from a “petition” is not in the
law and NIOSH should not be re-legislating through the rulemaking process.

Moreover, even if the 180-day clock could start at the point that a petition was
“qualified,” the IFR sets no time limits on how long it will take to “qualify” a petition. The
Preamble says it can take “months,” but qualifying a petition is, if NIOSH were to work
efficiently, a simple matter of helping petitioners complete a form. Some qualifying SEC
petitions have justifications as short as 1 sentence. It is remarkable that 5+ years after
enactment of EEOICPA, when more than adequate time has elapsed for NIOSH to secure
records, that NIOSH is trying to wriggle out of the 180-day deadline to process SEC petitions.

(b) The IFR unfairly reduces the time to only 7 days for a petitioner to file an appeal
regarding the disqualification of an SEC petition.

Seven days is far too short of a time period to prepare an appeal. We strongly urge HHS
to re-establish a 30-day time period for petitioners to file an appeal from the receipt of a letter
disqualitying a petition, and should an appeal be granted, then NIOSH can extend the deadlines
beyond 180 days. In the Advisory Board Conference call on March 15, 2006, OCAS Director
Larry Elliott suggested that 7 days was not a hardship for petitioners, because all that is required
is a letter notifying NIOSH that a petitioner desires an appeal. That is not what the IFR states. 42
CFR 83.11(c) requires that petitioners must “specify why the proposed findings should be
reversed based on the petition requirements and on the information that the petitioners had
already submitted.” This requires a full exposition of issues, not a mere notification. The [FR
should be clarified to make clear that a petitioner may refile a new petition, without prejudice, if
new information materializes at a later date.

(c) The Rule should define the legal significance of the HHS Review Panel.

§83.18 of the IFR provides for an administrative review of a “final” Secretarial decision
to deny a SEC petition through a 3-person HHS Review Panel. However, the HHS Review
Panel findings and their recommendations are not binding on the Secretary. Their findings are
purely advisory. The Rule should clarify whether a petitioner’s exhaustion of remedies occurs
upon issuance of a final Secretarial determination, or whether an appeal to this Review Panel is
necessary prior to a petitioner seeking judicial review. The HHS Review Panel appears to have
no legal weight, inasmuch as the Secretary can freely ignore the HHS Review Panel findings.

6. Should Congress have a role in making appointments to the Advisory Board?

Presently, the President makes appointments to the Advisory Board. EEOQICPA requires
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that the Board have a balance of medical, scientific and worker perspectives. Further, the Federal
Advisory Committee Act requires the Board to have a balance in perspectives. Today, the
Board’s composition does not meet the statutory tests. The White House removed two members
in January 2006 without any apparent cause. At present the Board has only two worker
representatives out of 11 members. To be in balance, two additional worker representatives
should be added, which will result in workers having 4 of 13 slots. In January, the
Administration appointed new members, two of whom have significant conflicts of interest—one
has children working for the dose reconstruction contractor, and another served as an expert
witness for the Department of Energy involving claims filed by sick workers.

Despite the statutory requirement for independence, DOL, NIOSH and OMB have all
been tempted to alter the balance of the Advisory Board membership to suit their agendas. For
example, NIOSH program staff sought to influence the composition of the Advisory Board and
limit the scope of the audit contractor’s work -- an inherent conflict of roles since the Board and
it audit contractor audit NIOSH’s program. The OMB Passback recommends changing the
composition of the Advisory Board as a way to reduce benefit costs. DOL has disdained the
work of the Advisory Board, sought to reduce or cut off its funding, and urged that NIOSH bring
the Board back under control.

To ensure the Board is balanced and abides by Congressional intent, EEQOICPA should be
amended to provide for Congress to make directed appointments. As noted above, an equal
number should be made by the majority and minority leaders in the House and Senate.

7. Do you think the audit contractor has the confidence of the claimant community?
As you know, the Committee observed claimant input at the Oak Ridge Board
meeting. Is the negative sentiment unique or commonplace in the claimant
community? What is the opinion generally of the dose reconstruction contractor?

As noted in question 2 above, the audit contractor has earned the trust of claimants due to
their rigor, care and willingness to listen to workers.

Claimants lack confidence in the quality of the work product generated by NIOSH and
DOL because NIOSH and its contractor, ORAU, appear to uncritically accept as valid the
historical radiation dosimetry records at DOE and AWE facilities. Many exposures went
unmonitored, but NIOSH presumes almost universally that the dose records are valid. NIOSH
started out managing this program with a different philosophy, and did not presume regularity in
the radiation dose records; however, at some point they ceased to critically question the
completeness or validity of the data. NIOSH only appears to be willing to take a hard look when
the Advisory Board and its audit contractor review a Special Exposure Cohort petition and
NIOSH is required to defend the validity of data and the availability of records. Unfortunately,
this is a very time consuming process, and far too few facilities are subject to this kind of critical
review.

When dosimetry information is not available, NIOSH frequently assumes that the worker
did not need to be monitored and they assign a complex wide dose for non-production workers.
NIOSH frequently fails to interview co-workers to validate work history that cannot be
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documented. Claimants are often aware of production history which were not captured in site
profiles or applied to dose reconstructions. For example, the initial site profile at Rocky Flats
failed to adequately reflect the extent of worker exposure to high fired oxides of plutonium, and
denied claims for lung cancer for workers employed in buildings where there had been releases
of these highly insoluble forms of plutonium. Once the site profile came under review by the
Advisory Board and its audit contractor, and a Special Cohort petition was in play, did NIOSH
bother to correct its errors.

The NIOSH radiation dose reconstruction reports which are provided to claimants are
incomprehensible, even to health physicists, and despite repeated requests, NIOSH has not
modified its reports to make them intelligible. As such, few bother to file appeals. NIOSH
construes the small number of appeals as an indicator that claimants are happy with the process.
The low rate of appeals is a function of claimant bafflement. To address this, the Ombudsman’s
office needs to be expanded to assist claimants with their appeals under Subtitle B. DOL sought
to weaken the authority of the Ombudsman as part of the House-Senate conference to the FY 05
Defense Authorization Act. That decision to water down the responsibilities of the Ombudsman
needs to be revisited.

The dose reconstruction contractor’s work is tainted by conflict of interest at far too many
locations, and when workers raise concerns with NIOSH or ORAU they are either ignored or
trivialized. Health physicists who managed radiation dosimetry programs at a given site are
tasked with the responsibility for developing site profiles using the reports and data they
generated in a previous career. Their work is tainted by conflict of interest, and neither ORAU
nor NIOSH have indicated any willingness to enforce compliance with the Conflict of Interest
policy. ORAU has served as one of DOE’s technical experts for fighting radiation related
claims. One member of the ORAU team, Dade Moeller, advertised itself as an expert for hire to
help fight radiation related claims. Claimants are alarmed to see ORAU’s costs skyrocket from
$70 million to $200 million for dose reconstruction. Absent a balanced Advisory Board and a
credible support contractor, there is no mechanism to critically assess the validity of ORAU and
NIOSH’s work.

8. Even when there is monitoring data available from a facility, can that data be relied
upon to be accurate. If so, why? If not, why not? Is this true complex wide, or is
there a range of validity in record keeping. If there is a range, what is it?

The validity of records varies from facility to facility, but in general the quality and
validity of dose records prior to 1970 is questionable. Even in the 1980s and early 1990s,
fundamental defects were identified by DOE’s Tiger Teams. These Tiger Team reports spotted
systemic weaknesses, but they are rarely used by NIOSH in assessing the validity of the dose
records they are using for compensation claims. A summary of the Tiger Team findings is
attached. In the mid-1990s, the Mound facility’s radiation protection program was so deficient
that the corporate radiation protection manager for EG& G recommended a suspension of all
radiological work until systems were put in place. For example, bio-assay samples were allowed
to sit in a refrigerator for 3 years unanalyzed.
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At some sites, certain very radio toxic isotopes were never monitored (such as actinium-
227 at Linde and Mallinckrodt), or such monitoring only began in the 1990s (such as
transuranics at the enrichment plants in Portsmouth, OH, Paducah, KY and Oak Ridge K-25). At
one nuclear weapons assembly plant there were no internal radiation dose monitoring records for
its entire history (1948 and 1975), either because the records are missing or the monitoring was
never done.

Some sites used “cohort” sampling techniques, which sampled a small percentage of
those employed in each job (guard, assembly worker, engineer, etc), rather than targeting the
most exposed. The presence of limited cohort sampling impairs the ability to develop a credible
co-worker model.

The electronic databases used by ORAU/NIOSH have not been validated against the raw
records, and unless the source records are recovered, there is no way to know if the electronic
record has been censored or massaged. Censoring involves the removal high dose readings.

In some cases, radiation dose badges were left in buckets, lockers outside radiation areas,
or placed between lead bricks so that workers did not exceed their maximum levels in order to
avoid the risk of being laid off from their jobs (this is called “bucket dose™). Radiation dose
records have been altered at some sites to minimize liability concerns.

9. Do you think possible inaccuracies are allowed for in dose reconstructions? How
about the audit contractor review?

NIOSH compensates for uncertainty by using claimant favorable assumptions (e.g,
material solubility, exposure geometry, etc.). But large errors can be and are introduced in dose
reconstruction because NIOSH tends to oversimplify work history and frequently excludes
worker exposures from accidents and incidents. In some cases they borrow data from other
covered facilities, even though the law requires them to use data from the site where workers
were employed. Survivors’ capacity to provide detailed work history is limited, because they do
not have first hand knowledge. In addition, NIOSH’s quality control does not include “blind”
dose reconstructions where the same case is given to several dose reconstructors to see if they
come back with a comparable result. This is a programmatic weakness. The audit contractor was
tasked to do blind reviews, but to date none have been assigned by the Advisory Board. Since
only 2-12 % of dose reconstructions are audited by the audit contractor, inaccuracies will slip
through, but the selection process for audits is designed to cover as many facilities and time
periods as possible.

10. The Government Accountability Project has expressed views on the new conflict of
interest policy for ORAU. Could you please briefly explain your concerns.

The GAP presented a critique of NIOSH’s June 7th draft conflict of interest policy at its
June 14, 2006 Advisory Board meeting, which included the following points:

e Omits the specific restrictions on organizational conflict of interest that have been
in place for the past 4 years.
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o Does not require public disclosure of corporate conflicts of interest.

¢ Does not bar individuals who managed radiation protection programs (e.g., so
called “site experts”) from guiding the development of SEC petition reviews and
writing portions of site profiles, even though they are conflicted. No mechanism
to ensure that COI restrictions are not evaded by having a titular author claim
ownership for a document that was written by others.

o Fails to designate an individual responsible for policing and enforcing violations
of the conflict of interest policy for both NIOSH and ORAU staff.

s Fails to adopt EEOICPA’s statutory prohibition restricting DOE employees from
developing site profiles or other dose reconstruction guidance.

s Fails to clarify whether conflict of interest restrictions under U.S. Code Title 18
(Contflict of Interest) takes precedence over the new COI policy.

¢ Applies ORAU’s weaker COI policy to the Advisory Board’s audit contractor.
The audit contractor should be held to a higher standard.

Attachment: Summary of DOE’s Tiger Team findings

10
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LETTER FROM SANFORD COHEN, PRESIDENT, S. COHEN ASSOCIATES, INC.

S ( ' &) 8. CoHEn & ASSOCIATES
AN EMPLOYEE-CwWNED COMPANY

March 6, 2006

Ms. Cindy Blackston

Counsel

U.S. House of Representatives
Committce on the Judiciary

2138 Raybumn Ilouse Office Building
‘Washington. D.C. 20515

Dear Ms. Blackston:

T atlended the recent oversight hearing on March 1, 2006 relating to the Energy Employees
Occupational Jllness Compensation Program Act (EEQICPA). Allegations were made at that
hearing that my company, SC&A, Inc., has u conflict of interest with respect to the support that
we are providing to the Advisory Board on Radiation and Worker Health, based on the mistaken
notion that SC&A has received retainers from claimants. The purpose of this letter is to clarify
the record. SC&A has never performed work on behalf of workers claiming benefits under the
EEQICPA.

1 appreciate having the opportunity to corrcet the record.

Sincerely,

Sanford Cohen
President
SC&A, Ine.
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