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ENERGY EMPLOYEES OCCUPATIONAL ILL-
NESS COMPENSATION PROGRAM: ARE WE
FULFILLING THE PROMISE WE MADE TO
THESE COLD WAR VETERANS WHEN WE
CREATED THIS PROGRAM? (PART V)

TUESDAY, DECEMBER 5, 2006

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION,
BORDER SECURITY, AND CLAIMS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 4:15 p.m., in Room
2141, Rayburn House Office Building, the Honorable dJohn
Hostettler (Chairman of the Subcommittee) presiding.

Mr. HOSTETTLER. The Subcommittee will come to order.

This is the fifth and final hearing in a series of hearings before
the Subcommittee in this Congress on the implementation of the
Energy Employees Occupational Illness Compensation Program
Act. The overarching purpose of these hearings has been to make
sure the Government is fulfilling the promises made to these work-
ers who sacrificed so much for their country during the Cold War.
This program was created to help them, not as some science experi-
ment to provide unlimited employment for Government contractors
and certainly not to set these workers up to be deceived and mini-
mized by the Government yet again.

Because DOE and its contractors often did not properly monitor
workers’ exposures to radiation and other toxins and, often, records
of worker exposures no longer exist, EEOICPA provided that HHS
could designate such workers as members of the, “Special Exposure
Cohort,” or SEC. Under a designated SEC, benefits are paid to
workers who received on-the-job radiation exposure for a period of
time and who have been diagnosed with one of 22 radiosensitive
cancers.

When this law was enacted in 2000, Congress did not know how
many new groups of workers might be designated as belonging in
a Special Exposure Cohort, but from hearings in this Committee
we knew that there was limited radiation monitoring data and non-
existent health physics programs in the earliest years, and this
would make it almost impossible to accurately reconstruct dose for
many claimants.

Without the ability to add workers to the Special Exposure Co-
hort, many would face an insurmountable burden of proof when it
was the Government who placed them in harm’s way, frequently
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misled them about the hazards they were facing, and failed to
properly monitor their exposures.

It seems prudent to revisit some of the historical evidence of the
Government’s knowledge of what these workers were being sub-
jected to and the intentional decision to keep that knowledge a se-
cret.

At Mallinckrodt, a 1951 Atomic Energy Commission memo as-
sessed that their potential liability as a result of workers receiving
radiation exposure for several years had been considerably more
than any group for which data are available. The memo concedes,
“the possibility of tumor development among Mallinckrodt employ-
ees must be recognized,” but the workers were never told.

There are several examples from a formerly secret memo by the
Atomic Energy Commission entitled Health Hazards in New York
Operations Facilities Producing and Processing Uranium, April 1,
1949, that shed light on the amount of exposure workers received.

At Harshaw Chemical in Cleveland, Ohio, the AEC memo
showed 33 of 88 employees were exposed to uranium dust con-
centrations of 140 to 370 times the so-called preferred level, and
many employees had 2 to 4 years of exposure at these levels.

At Electromet in Niagara Falls, New York, the AEC found that
most of the process workers were exposed to uranium dust at five
times the so-called preferred level, and the bomb loaders were ex-
posed to 600 times the preferred level in 1948.

At the Simonds Saw and Steel Plant in Lockport, New York,
AEC wrote that, “In order to satisfy Hanford’s urgent need for
rolled metal, which is uranium, it was necessary to begin oper-
ations before suitable controls could be installed.” As a result, em-
ployees were exposed to a daily average of 155 times the preferred
levels of uranium.

An AEC memo acknowledged that with the exception of one facil-
ity, “No effort has been made to explain the nature of the special
problems which exist.” AEC wrote that employees were, “trans-
Eerred from department to department and no record made of the

act.”

“It will therefore be impossible without relying on the memory of
the individual employees and their foreman to reconstruct the dust
exposure records of many present employees.”

The AEC noted that due to the health hazards to workers, “The
decision must therefore be made to provide satisfactory operating
conditions despite existing operations pressures. If this is not done,
it will be necessary to classify at least some of the operations with-
in these plants as being extra-hazardous in nature. This, of course,
means concomitant complications such as difficulties in securing in-
dividuals for the job if full recognition is given to the extra-haz-
ardous nature and insurance difficulties.”

These are just a few examples of the history that guided the deci-
sion to provide relief for the workers through the Special Exposure
Cohort petition process.

While progress has been made regarding claims processed at
DOD, several-thousand dose reconstructions are not completed at
NIOSH more than 6 years after enactment. Advisory board mem-
bers have been removed and added with no rhyme or reason, leav-
ing the board imbalanced.
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The Administration has not acted on repeated requests by this
Committee, as well as many Members of Congress to rectify this
imbalance. Although OMB has indicated that the OMB passback
does not reflect Administration policy, DOL’s involvement in selec-
tively culling compensable claims to second-guess NIOSH, constant
internal criticism of the Advisory Board and the audit contractor,
brainstorming on ways to limit the scope of SECs, and significant
involvement in SEC rulemakings raises questions, now being eval-
uated by the GAO, on whether DOL has exceeded its authority and
is involved in issues the law reserves for NIOSH and the Advisory
Board.

A number of pressing concerns with Subtitle E of the program,
the portion of the program that provides wage replacement and/or
impairment benefits to workers for their illness from exposure to
toxic substances at DOE facilities, have yet to be scrutinized by the
Committee.

DOL testimony at our March 1, 2006, hearing about the DOL’s
role in the development of the OMB passback included a statement
that “Cost containment is not part of any strategy or involvement
that the Department of Labor has had in this process.” Yet over-
sight by this Subcommittee has found e-mails and memos dis-
cussing controlling approvals of SEC petitions by:

One, having OMB review each petition with DOL input prior to
final approval, a role specifically tasked to HHS;

Two, refreshing the members of the Advisory Board to correct
what is framed as an excessively claimant-favorable board;

Three, selecting certain claims for cancers deemed compensable
by NIOSH and then dissecting the NIOSH radiation dose estimate
looking to show NIOSH error and justify an argument to reduce
compensable claims;

Four, ways to reduce the number of workers included in SEC
classes;

Five, working on NIOSH rulemakings to reduce the list of 22
SEC-covered cancers and finding legalistic interpretations to re-
duce the number to as few as one type of cancer;

Six, developing contingency plans to seek advice from the Justice
Department that would relieve DOL of the obligation to pay bene-
fits to certain Special Exposure Cohorts if DOL disagreed with the
rationale for approving that SEC; and

Seven, bringing in other entities to challenge NIOSH rec-
ommendations for SECs.

We hope DOL will shed light on the discrepancy between pre-
vious testimony to this Committee in March and the document spe-
cifically viewed by the Committee that any rational person would
perceive to be a benefits containment agenda through March of
2006.

Although DOL has produced about a dozen binders of materials
to the Committee, we note that another eight binders could only be
reviewed in the DOL’s offices and copies could not be made. Al-
though four trips have been made to DOL, this inconvenience has
hampered the necessary Committee oversight over the program.

Many documents reflect a DOL attitude that SECs are not
soundly based and that HHS and the Advisory Board can’t be
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counted on to fight off claims regarding shoddy radiation moni-
toring data.

A February 2005 memo to the Secretary of Labor states, “HHS
has acquiesced to claimant, Advisory Board, and political pressure.”
An August 2005 memo accuses NIOSH of “capitulation,” and then
states with respect to efforts to cut back the number of cancers
under the HHS SEC rule, “NIOSH is taking a tremendous amount
of heat on this issue and indications are they are looking for ways
to crumble.”

A February 2005 statement shows disdain for the Advisory
Board, complaining, “Thoughtful deliberation by the board, not
something toward which they’ve shown a tendency anyway, will be
extremely limited under these conditions.”

While publicly professing no interest in the outcome of SEC rec-
ommendations on Mallinckrodt facility to Senator Kit Bond and the
Advisory Board, the internal DOL comments state, “The final vote
is now projected for the board’s next meeting in early July. It may
be that at least two current members of the board will be replaced
by new appointees by then, which could significantly change the
dynamic of the board.” Such a change is critical since the board
and its contractors seem bent on demanding that NIOSH’s proc-
esses be far more perfect than is possible, failing which SECs
would be demanded everywhere.

When briefing the top officials at DOL, staff suggested inflated
cost estimates for new SEC designations. For example, they stated,
“The 10-year added cost for the Iowa SEC alone has been projected
at $1 billion.” The expenditures for the Iowa SEC have been about
$49 million as of November 12, 2006. This is 5 percent of the DOL
staff cost estimate. This cost is unlikely to grow much more be-
cause there has already been intensive claimant outreach, and new
claim filings have dropped off significantly.

With respect to Mallinckrodt, DOL staff wrote, “The 10-year
added cost for a Mallinckrodt SEC was about $500 million.” How-
ever, the cost is $17.7 million or about 3.4 percent of the amount
projected.

Mr. Hallmark maintains this alarmist tone in memos to the Sec-
retary where he states, “The stability of the current Part B pro-
gram is at risk.”

DOL has dismissed the concerns about their actions as no longer
relevant since DOL has ceased and desisted from implementing the
passback in May 2006. If this is the case, the Committee will need
to review additional documents. The culture of disdain toward
claimants and NIOSH appears to be so embedded in DOL that it
will be important to take a hard look at what has transpired since
the OMB passback first saw the light of day in order to confirm
DOL’s declaration.

We will need to look at the DOL’s internal communications since
our February 2006 request. As such, I will be working with the
Ranking Member after the close of this hearing to send a letter to
both DOL and NIOSH, seeking to update the request previously
made to the two agencies and to reiterate the need to produce the
documents which have been withheld.

We will hear from DOL, NIOSH and GAO today. We had invited
the DOL ombudsman; however, we have been advised that this po-
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sition is vacant and has been vacant since the beginning of Octo-
ber. We are disappointed that none of the staff from that office will
be made available today because the reports to Congress and the
recommendations they can offer are important in formulating re-
form legislation.

We want these hearings and a detailed record left behind to cre-
ate a road map for the 110th Congress to follow up on areas that
need further inquiry and to enact reforms. To the bean counters,
I would remind you that these aren’t normal beans that you are
counting. These funds are a small acknowledgment of the sacrifice
of workers whose lives were put at risk to make this country safe
enough for us to sit in our office counting beans. Show some re-
spect and gratitude is my request.

To the workers I say a heartfelt thank you; thank you for your
service to our Nation. There are many of us who do appreciate your
and your families’ contribution to our world and want to do right
by you. I would like to think that this Committee’s hearings and
oversight efforts have contributed to that goal, and I consider it a
privilege to have led that effort in this Congress. I only wish more
of the problems of the program could have been solved conclusively.

Finally, I want you to know that I have confidence that there are
many people in this Government and this country who will con-
tinue to fight for you to get the respect and care you deserve for
all you have done for us.

At this time, I recognize the gentlelady from Texas, the Ranking
Member, for purposes of an opening statement.

Ms. JACKSON LEE. Let me thank the Chairman very much and
let me acknowledge the leadership that the Chairman has given to
this issue. He certainly has created an important road map for the
110th Congress, but more importantly he has created a super-
highway of compassion and concern for those who have been left
alongside the roadway that have given of themselves as great pa-
triots representing their different regions across America.

This legislation and this concern is not focused on one region or
another; it is really a question of people and the contributions peo-
ple are willing to give on behalf of their beloved country, America.
The Chairman has eloquently acknowledged that our task is to
help those individuals.

And, Mr. Chairman, I would like to personally thank you and ac-
knowledge—I believe, unless you call for a series of hearings over
the next 48 hours, this may be, in fact, your last hearing as the
Chairman of this Subcommittee. As the Ranking Member, I want
to particularly place in the record my appreciation for the moments
of our agreement, and certainly moments that we have disagreed
but we have not been disagreeable. You have led this Committee
with distinguished service, and I know that I speak for all of my
colleagues who are represented by both sides of the aisle with a
heartfelt thank you.

In particular, let me acknowledge that we hope that we will have
a bill on the floor that you have been carefully guiding, J1 visas,
which may sound like a small minor point, but thousands of rural
communities are waiting upon doctors that they do not have that
may be provided assistance by the J1 visa. I thank you for working
with me and for our working together on that.
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As well, we have worked, certainly, on this legislation dealing
with occupational illness compensation, and you have been detailed
and thorough in the, I think, broken system of Government that
has failed to respond to the needs of these individuals.

Let me also say that though immigration has been a challenge,
we have worked together on anti-alien smuggling legislation; our
concern about securing the border is, I think, the same.

So again might I add for the record a heartfelt appreciation for
the service that you have given to the Judiciary Committee, to the
Subcommittee on Immigration and other Committees that you have
served, and certainly, most importantly, to the Nation. Thank you,
Mr. Chairman.

Let me indicate as I have always said at hearings like this that
we hope that our work will generate solutions, and I hope the dis-
tinguished witnesses who are here today will find a way to either
facilitate the solution or take messages back to their various agen-
cies. And let us be different than what we are perceived, and that
is bureaucrats, obstructionists sometimes, and uncaring of the
needs of those whom we impact.

I believe we can find a solution, as the Chairman has indicated,
and it is long overdue. The last hearing, we had the daughter of
one of the victims, since passed; and to hear stories of the lack of
resources, compensation, and to understand how this could have
happened to their loved one really pulls at your heartstrings.

The good news is, this can be fixed, and we should fix it. This
is the fifth in a series of hearings on Subtitle B of the Energy Em-
ployees Occupational Illness Compensation Act, and Subtitle B cov-
ers occupational illness associated with making nuclear weapons.
Workers who have contracted one of those illnesses may be eligible
gor a lump sum payment of $150,000 and prospective medical bene-
its.

Let me insert into the record, as well, just the occurrence in the
past 2 weeks of the loss of the Russian spy. The determination,
though not final, is the obvious ingestion of some sort of nuclear
product. I only cite that example so that it relates to your concept
of how devastating contact with nuclear material can be to a
human being. Obviously, it is suggested that this was ingested and
this individual was poisoned, but the time of his demise was quick
and it was vicious.

And so we might just associate what some of these victims, who
have had exposure working for their nation on nuclear weapons,
might have been impacted by—the minimal impact that you can
imagine of this exposure, to be ill and not have the ability to be
compensated.

In processing radiation-related cancer claims the National Insti-
tute for Occupational Safety and Health is required to estimate a
worker’s exposure to radiation. If this is not feasible, but it is clear
that the health of workers may have been endangered by radiation
exposure, the workers can petition to be designated as members of
a Special Exposure Cohort, which establishes an unrebuttable pre-
sumption that certain cancers are work-related.

In an internal passback memorandum from the Office of Manage-
ment and Budget to the Department of Labor, OMB states that the
Administration will convene a White House-led interagency work
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group to develop options for administrative procedures to contain
the growth in the costs of the compensation program. That was the
first mistake and the first wrong direction, and it should be cor-
rected and it should be pulled back. It was a passback memo-
randum; it should have a pullback memorandum. We should begin
to formulate how we provide compensation to these victims.

The series of five hearings addresses concerns about the cost con-
tainment measures recommended in the passback memorandum
because it cites particularly that we are concerned about costs over
the lives and health conditions of the victims. That is wrong; we
need a pullback memorandum.

Government witnesses have testified that cost containment is not
a factor in deciding which claims to pay, and they have said that
the recommendations in the passback memorandum have not been
implemented. The Administration may not be implementing the
specific recommendations in the passback, but that does not mean
that no efforts are being made to contain the cost of the program.
And the Chairman has detailed the ups and downs this Committee
has had in trying to secure information and trying to be responsive
and being able to really move this solution forward.

The hesitancy of the agencies, frankly, has inhibited us from get-
ting legislation to the floor, which means that we are now going to
have to work into the 110th Congress, which I hope will move
quickly on this issue.

At the previous hearing on November 15, 2006, Richard Miller,
a senior policy analyst for the Government Accountability Project,
testified that DOL is employing cost containment measures in spite
of their representations. For instance, DOL has criticized the de-
tails in most of the proposed SEC designations in what he believes
to be an effort to reduce benefits, and it has changed the regula-
tions governing SEC petitions to make it more difficult to qualify.

Dr. John Mauro, the project manager for S. Cohen & Associates,
testified at the same hearing that the Administration recently
made it more difficult for SC&A to access data and records when
it reviews a recommendation from NIOSH to deny an SEC applica-
tion. This makes it more difficult to evaluate the records which are
the basis for the denial recommendations.

Cost containment is not the only problem that has come to our
attention at these hearings. Another witness at the previous hear-
ing, Kathy Bates, described the difficulties her family has had in
trying to obtain compensation for the death of her father from can-
cer caused by work site radiation exposure. The initial claim was
rejected on the basis of radiation exposure records that did not per-
tain to her father.

Ms. Bates brought this to the attention of the office processing
the claim and received assurances that the Social Security card
number would be corrected. Nevertheless, when a new decision was
rendered, it denied the claim again, using the same incorrect Social
Security number to identify her father’s records.

This is not befitting of America. This is not only an embarrass-
ment, but it really undermines families and certainly continues to
disregard the service of these patriots as they worked throughout
the years. Ms. Bates concluded that quality control measures are
needed for the process of evaluating claims, and I agree.
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So this is not a question of cost containment; this really is a
question of getting the job right, fixing the process, giving the right
Social Security number, and responding to the needs of victims.

I have introduced a bill to address the cost containment issue,
the Energy Employees Occupational Illness Compensation Program
Improvement Act of 2006, H.R. 5840. Among other things, it would
shift the authority from making Advisory Board appointments to
the Congress, require the HHS Secretary to abide by the rec-
ommendations of the Advisory Board unless there is a clear error.
It would establish enforceable conflict-of-interest requirements with
respect to NIOSH’s dose reconstruction contractors. It also would
eliminate unfairness by making benefits available to some subcon-
tractor employees who worked in atomic weapons employer facili-
ties, but presently are not covered by the act.

These workers made a commitment to our country, to their be-
loved America, when the country needed them most. Now, some
very many years later, it is our turn to help them in their time of
need, to help their families in their time of need and to make good
on what patriotism is all about, a love of one’s country; and the
country, of course, upholding its duty and commitment to her peo-
ple.

I yield back.

Mr. HOSTETTLER. I thank the gentlelady. And I thank you for
your kind comments and thank you for your work over the last 4
years and look forward to your progress in the upcoming Congress.

I'd now like to introduce members of our panel. Shelby Hallmark
has served as the Director for the Office of Workers’ Compensation
Programs, or OWCP, for the Department of Labor since June 18,
2001. He had previously served as Acting Director and Deputy Di-
rector for OWCP. Mr. Hallmark has served in various positions at
the Department of Labor since 1980, beginning his career in the
Employment Standards Administration.

He holds a B.A. in history and philosophy from the University
of Texas at Austin and received an M.A. from that university’s In-
stitute for Latin America Studies.

John Howard is the Director of the National Institute for Occu-
pational Safety and Health at the Department of Health and
Human Services. Prior to his appointment as Director, Dr. Howard
served as Chief of the Division of Occupational Safety and Health
in the California Department of Industrial Relations from 1991 to
2002.

Dr. Howard received his Doctor of Medicine from Loyola Univer-
sity of Chicago in 1974, his Master of Public Health from the Har-
vard School of Public Health in 1982, his Doctor of Law from the
University of California at Los Angeles in 1986, and his Master of
Law in Administrative Law from the George Washington Univer-
sity in Washington, DC, in 1987.

Daniel Bertoni is Acting Director for worker protection issues in
the United States Government Accountability Office’s Education,
Workforce and Income Security team, or EWIS. Mr. Bertoni began
his career with GAO in 1989 as an analyst in the New York region
and is currently assigned to GAO’s Washington, DC, headquarters.
Over the course of his career, Mr. Bertoni has led numerous man-
agement, operational and program integrity reviews at the Depart-
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ment of Labor, Social Security Administration and the Internal
Revenue Service. Mr. Bertoni holds a Master’s degree in political
science from the Rockefeller School of Public Affairs and Policy in
Albany, New York.

Gentleman, if you would please stand and raise your right hand
and take the oath.

[Witnesses sworn.]

Mr. HOSTETTLER. Let the record reflect that each witness re-
sponded in the affirmative.

Gentlemen, you will see—and you're all, 'm sure, well aware
of—the lighting system that we have here. Without objection, your
opening statements, written statements, will be made a part of the
record; and we ask that you keep as close to the 5 minutes as pos-
sible in order for Members to ask questions.

Mr. Hallmark, you will please begin. You're recognized for 5 min-
utes.

TESTIMONY OF SHELBY HALLMARK, DIRECTOR FOR THE OF-
FICE OF WORKERS’ COMPENSATION PROGRAMS, U.S. DE-
PARTMENT OF LABOR

Mr. HALLMARK. Thank you, Mr. Chairman. I'm pleased to appear
today to discuss the Department of Labor’s efforts to implements
EEOICPA.

The veterans of the Cold War have been waiting for a long time,
and we're proud of our ability to get both Part B and the new Part
E of this act up and running quickly. DOL staff are dedicated to
adjudicating claims and providing benefits in a prompt, fair and
consistent way and in accord with the law as enacted by Congress.
We have set challenging performance goals and consistently ex-
ceeded them, and we’re driving hard to finish resolving all the
backlogged cases.

The results demonstrate that the promise of the statute is being
kept. In 5 years we've issued $2.4 billion to 22,000 beneficiaries.
Nearly 75 percent of all cases have received at least one final deci-
sion from DOL. Less than 6,000 cases remain in the NIOSH dose
reconstruction queue, and that dose reconstruction process has re-
sulted in nearly $550 million in benefits so far.

Under Part E, we've issued an initial decision on 80 percent of
the 2,500 cases DOL inherited from the Department of Energy, and
nearly $520 million has already been awarded under that part.

These statistics show that the EEOICPA program is working. We
haven’t yet reached steady state and benefit outlays are still grow-
ing as we work through the remaining backlogs. The program as
a whole is moving forward, but those who haven’t yet received a
final decision or who have had difficulties with the program may
still be disappointed.

We've adopted numerous strategies to help claimants navigate
this complex program. These range from extensive public outreach
efforts to one-on-one assistance from our resource centers and our
district offices.

Our staff directly gather employment, exposure and medical evi-
dence on virtually every claim, greatly easing the burden on claim-
ants. For Part E, we’re building extensive site exposure matrices
which we match against medical data sets to link those exposures
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to specific medical conditions. These DOL-provided evidentiary
tools won’t prove eligibility in every case, but they help in a very
large majority of them.

Mr. Chairman, previous testimony before this Subcommittee al-
leged DOL is anticlaimant and has carried out a covert cost con-
tainment effort. These charges are simply not true. They arose
from options in a now disavowed internal OMB memo. OMB has
testified before this Subcommittee that the Administration is not
pursuing those options, and we are not pursuing them nor are we
attempting to usurp NIOSH’s role.

As the lead agency in the administration of the EEOICPA, we're
responsible for issuing fair, equitable decisions to claimants. This
requires close coordination and scrutiny of the activities of other
agencies, including NIOSH. Our goal in reviewing NIOSH inputs
is to ensure that the final decisions based on them are accurate
and consistent and can be sustained in court if challenged.

We've returned nearly 2,000 dose reconstructions to NIOSH over
the past 3 years for rework, but 88 percent of those cases otherwise
would have been denied. We were nearly always giving the claim-
ant a second chance, certainly not an anticlaimant status.

Neither have we conducted a covert cost-cutting campaign re-
garding the Special Exposure Cohort. Starting in 2005, I publicly
urged the Advisory Board to ensure that the rationale for each new
SEC class it considers comports with the statute, is clearly ex-
plained, and is capable of consistent application.

I also noted that SEC class declarations have negative impacts
on some claimants whose cancers are not on the list that conveys
presumptive eligibility. These concerns are and continue to be
about equity, not about cost.

DOL also works with NIOSH to ensure that the definition of
each class is clear and can be reasonably interpreted for adjudica-
tion purposes to avoid unintended outcomes and expedite the adju-
dication of these cases. We have a fiduciary responsibility to ensure
that payments are lawful, but our chief concern is that the process
yields reasonable and defensible outcomes across the entire com-
plex now and for years to come. That has been and remains our
focus.

In summary, the record of our administration of the act is posi-
tive. Billions of dollars have been awarded, backlogs are rapidly di-
minishing, approval rates far exceed original projections, and litiga-
tion remains remarkably low. There’s much to be done. We must
eliminate the remaining backlogs and we must strengthen our
overall delivery of services, but on balance, the EEOICPA program
is unfolding as promised and can be expected to continue to do so.

I'll be glad to answer your questions when the time comes.

Mr. HOSTETTLER. Thank you.

[The prepared statement of Mr. Hallmark follows:]

PREPARED STATEMENT OF SHELBY HALLMARK

Mr. Chairman, and Members of the Committee, my name is Shelby Hallmark. I
am the Director of the Office of Workers’ Compensation Programs (OWCP), a compo-
nent of the Employment Standards Administration (ESA), Department of Labor
(DOL).

I am pleased to appear before the Subcommittee today to discuss our efforts to
fulfill the promise made to veterans of the cold war with the enactment of the En-
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ergy Employees Occupational Illness Compensation Program Act (EEOICPA). Since
the initial implementation of this program, DOL staff have dedicated themselves to
ensuring that we adjudicate claims and provide benefits to eligible workers and
their survivors in a manner that is timely, fair, consistent, and according to the Law
as enacted by Congress. We believe the results demonstrate that the promise of the
statute is being kept.

There have been assertions made in previous hearings before this Subcommittee
that the Department of Labor has been working to curtail the promise of the Act.
That is not the case, and I will also present evidence that we are, in fact, admin-
istering the program in the best interest of the workers and survivors for which it
was intended, and as outlined in the law.

PROGRAM ACCOMPLISHMENTS

The EEOICPA has been and continues to be an interdepartmental activity, involv-
ing the coordinated efforts of the Department of Energy (DOE), Health and Human
Services (HHS), Department of Justice (DOJ), as well as DOL. As the lead agency
for EEOICPA, we are proud of the overall progress we've made in implementing
both Parts of the Act.

The Department of Labor has administered Part B of the program since its incep-
tion in 2001. In October 2004, Congress chose to entrust DOL with a new facet of
EEOICPA, Part E, to redress issues with the earlier Part D program. Throughout
the brief history of the Act, DOL has worked hard to fairly and effectively admin-
ister these complex programs, according to the requirements of the statute. In doing
so, we have set challenging performance targets to ensure that workers and their
families, who have waited for so long, receive prompt and accurate decisions. Al-
though we have much work still to do, we have consistently exceeded our perform-
ance goals and will continue to press ahead as quickly as possible until all back-
logged cases are resolved.

The EEOICPA program is still new and evolving, but a great deal has been ac-
complished. Workers who haven’t yet received a final decision, or who are unhappy
with a decision, may question our success in fulfilling its promise, but a full and
fair analysis of the program indicates that it is moving forward effectively.

Since the inception of the program, claims have been filed for EEOICPA benefits
on behalf of more than 58,000 individual workers. Of those, 43,000, or nearly 75%,
have received at least one final decision from DOL (individuals can receive multiple
decisions under Part B and Part E). More than 22,000 individuals have received in
excess of $2.25 billion in lump sum compensation under Part B, Part E or both, as
well as $133 million in medical benefits.

PART B ACCOMPLISHMENTS

The EEOICPA was initially enacted on October 30, 2000. It established a federal
payment program (Part B) under which DOE contractor employees and certain
other employees and their eligible survivors are entitled to receive federal com-
pensation and medical benefits for radiation-induced cancer, beryllium disease or
silicosis. Executive Order 13179 of December 7, 2000, assigned primary responsi-
bility for Part B administration to DOL. DOL’s delegated responsibility included ad-
dressing issues raised in the claims process regarding dose reconstructions con-
ducted by the National Institute for Occupational Safety and Health (NIOSH). DOL
moved swiftly to issue Interim Final Regulations in May 2001, and established a
fully functioning program on schedule. Secretary of Labor Elaine Chao presented
the first EEOICPA check on August 9, 2001.

To date, more than 76% of Part B cases have received a final decision, and pay-
outs are approaching $1.75 billion. Another 11% of Part B cases are at various
stages of dose reconstruction with NIOSH. The vast majority of the remaining 7,000
cases were received during the past year and are moving promptly through the var-
ious stages of the adjudicatory process. The Division of Energy Employees Occupa-
tional Illness Compensation (DEEOIC) has met its timeliness goals for processing
Part B cases every year, and although the time to complete Part B actions has in-
creased in 2006 due to the addition of the new Part E program, the average time
to issue initial decisions was 175.2 days, less than the program standard of six
months. In FY 2006, DEEOIC’s Final Adjudication Branch achieved an 88% rate for
issuing final Part B decisions within established program standards. Although these
complex occupational disease claims take time, we are generally pleased with the
speed of adjudication once dose reconstruction is completed.

Some have cited the approval rate for Part B cases, which are subject to the dose
reconstruction process, as evidence that the intent of the statute is not being real-
ized. To date, approximately 29% of such cases have received a final decision confer-
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ring benefits, and nearly 5,000 claimants have received over $534 million in benefits
via this process. To assess these outcomes, one must understand the choices Con-
gress made in establishing the Part B program’s approach to adjudication of
radiogenic cancer claims.

When Congress was considering the legislation that became Part B of EEOICPA,
it was confronted with a difficult choice concerning how the government should de-
termine whether a cancer was sufficiently work-related to justify compensation
under the new compensation program. Decades of experience demonstrated that re-
quiring medical evidence that an individual cancer was related to radiation expo-
sure was not a workable solution because of the inability of scientists or doctors to
determine the specific cause of any particular cancer. Therefore, Congress chose to
use a statistical epidemiological approach requiring a claimant to establish that a
worker’s cancer was “at least as likely as not” related to workplace exposure when
that probability was calculated using a version of statistical tables previously devel-
oped by the government. Since there was substantial evidence that recordkeeping
at many covered facilities was less than comprehensive, it was understood by the
sponsors of the legislation that the process would not be perfect but would be based
upon estimation and probability.

In view of previous experience with such statistical tables, the fact that some
types of cancer have been found not to be significantly radiogenic, and the fact that
the National Cancer Institute estimates that the incidence of cancer in the general
population is over 40%, it was clear that many cancers would be found to have less
than a 50% probability of work-related causation and would thus not lead to a deci-
sion to compensate the claimant. However, Congress did specify in the legislation
that a 99 percent confidence interval be used in the calculation. (For each specific
dose reconstruction there is a range of possible resulting probabilities of causation.
This means that if only one percent of these possible outcomes are 50 percent or
more, the claim is awarded benefits.) This provides a very large margin for error
in favor of claimants. Nevertheless, the DOE initially estimated, based on their
knowledge of exposures in the complex and epidemiological studies of cancer inci-
dence, that less than 5% of nuclear weapons workers who incurred cancer would
reach the 50% probability of causation threshold.

In practice, the strenuous efforts of NIOSH to be fair to claimants and resolve
ambiguities in their favor have resulted in the current approval rate of 29% for such
claims, far in excess of any predictions when the legislation was being considered.
Those whose claims are denied often feel strongly that the cancers involved were
caused by work-related exposure to radiation, and one cannot help but sympathize
with individuals diagnosed with cancer, and with their families. However, DOL
must make determinations consistent with the requirements of the statute.

PART E ACCOMPLISHMENTS

In addition to administering Part B of the Program, DOL has responsibility as
the lead agency for Part E (which replaced Part D) of the Act. Congress initially
included a second program in EEOICPA, Part D, which required DOE to establish
a system by which DOE contractor employees and their eligible survivors could seek
assistance in obtaining state workers’ compensation benefits. In the Ronald W.
Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. 108-375
(October 28, 2004), Congress abolished Part D of the EEOICPA, created a new Part
E in its place, and assigned administration of Part E to DOL. Part E established
a new system of federal payments for DOE contractor employees and eligible sur-
vivors of such employees. Part E benefits were also extended to uranium miners,
millers and ore transporters covered by Section 5 of the Radiation Exposure Com-
pensation Act (RECA). Congress specified that DOL prescribe Interim Final Regula-
tions implementing the amendments to EEOICPA with 210 days of enactment.

When the amendment was passed in October 2004, there were more than 25,000
cases pending with the old Part D program, many for more than four years, thus
creating an instant backlog for the new program. Within two months of enactment,
DOL began providing compensation under the newly established Part E of the
EEOICPA, using preliminary procedural guidance. Interim final regulations were
implemented by May 2005, within the deadline established by Congress. Since its
inception, the DEEOIC has provided more than 4,000 employees or their families
with Part E compensation payments exceeding half a billion dollars. In addition,
DOL set specific Part E targets for fiscal year 2005 and fiscal year 2006, to issue
payments and make initial decisions on backlogged cases. DOL exceeded these goals
in both years, issuing over 1,500 payments in fiscal year 2005, and issuing initial
decisions on more than 75% of the backlogged cases by the end of fiscal year 2006.
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By the end of 2007, the new program will have eliminated the backlog and will be
current in processing all incoming claims.

Aside from the cases inherited from Part D, during FY 2006 DOL was able to
reach initial determinations on new Part E claims within program standards 73%
of the time, with the average time required being 132 days.

For greater efficiency, simplicity, and speed, DEEOIC now adjudicates all claims
for benefits under Parts B and E of the EEOICPA as one EEOICPA claim. Where
possible, decisions are issued that address both Parts B and E simultaneously. How-
ever, partial decisions may also be issued in cases where benefits under some provi-
sions can be awarded but claims under other provisions require further develop-
ment. Once the backlog of inherited claims has been fully resolved, we will direct
maximum attention on driving down the time to process each step of these claims,
while continuing to work to improve the quality of our decisions. We are focused
on doing everything we can to speed the processing of claims under this program,
and to getting compensation and benefits to all eligible injured workers and their
families.

DOL CLAIMANT ASSISTANCE AND OUTREACH

The complexity involved in EEOICPA—the exposures and diseases involved and
the science required to relate them to one another, the multiple benefits available
and separate eligibility rules under the two Parts, and the multiple agencies en-
gaged in delivering the program—as well as the advanced age of many current and
potential claimants, necessitate extraordinary effort to inform and assist the af-
fected community. DOL has utilized a wide range of methods to educate the public
and provide specific assistance in completing forms and navigating through the
process of submitting evidence and other information.

DOL has undertaken significant outreach activities in an effort to provide detailed
information to the employees or survivors who may be eligible for benefits. As a first
step, DOL established resource centers (now 11 in number) located throughout the
country, in which knowledgeable staffs work one-on-one with claimants to file ap-
propriate forms and submit information to DOL relevant to those claims. Informa-
tion is provided face-to-face and via toll-free telephone service. Resource center
staffs provide all relevant information at the initial stages of claim submission and
personally answer any questions that arise. They also participate in numerous com-
munity events in their jurisdictions to get the word out to various groups that may
include potential claimants.

To attract maximum attention to the program, DOL held well-publicized Town
Hall meetings throughout 2001-2005 in various locations throughout the country
where there was a significant population of individuals currently or formerly em-
ployed at covered facilities. DOE and NIOSH also participated in most of these
meetings, providing information and answering questions about their responsibil-
ities under the statute. These meetings were well attended by employees, survivors
and special interest group members. DOL continued to conduct these meetings dur-
ing 2006 as new regulations and procedures were developed.

In addition to educating the public about benefits, DOL has forged key relation-
ships with various entities that have information that may be pertinent in the suc-
cessful adjudication of claims. DOL understands the difficulties claimants may have
in locating employment and exposure records needed to issue fair decisions. As a
result, DOL has contracted with the Center to Protect Workers Rights (CPWR) to
track down information about construction workers who may have been exposed at
DOE sites but whose employment information was not captured in DOE prime con-
tractor datasets. We also work with the DOE Former Workers Program, and with
other contractors, to locate appropriate records which are not immediately available
through DOE. These valuable relationships help relieve the burden on the claimants
to locate these records. In addition, DOL has developed a site exposure matrix,
which is a detailed database containing information concerning the types of chemi-
cals that may be found at a given covered facility. This matrix is utilized by claims
staff in the district offices to determine toxic exposures. These relationships and
tools have been significant in reducing the amount and types of information re-
quired to be submitted by claimants.

In an effort to further assist claimants in the processing of claims, DOL has con-
tracted with over 200 physicians throughout the country to provide medical evidence
for use in issuing decisions related to causation and impairment issues. These dis-
trict medical consultants work with DOL to review particularly difficult claims, or
where claimants have no access to physicians able to provide the necessary medical
evaluations, and to assist DOL staff in issuing accurate and thorough decisions.
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Each of the four DEEOIC district offices and its Final Adjudication Branch main-
tain toll-free telephone lines and receive and promptly respond to thousands of in-
quiries each year.

These efforts demonstrate DOL’s dedication to reaching out to the public, and to
alleviating burden on claimants by assisting them in perfecting their claims at all
stages of the adjudication process. Those who have experienced difficulties in navi-
gating this complex program may be disappointed that we have not done more, but
we are working continuously to further improve that assistance, and we urge claim-
ants and family members who are confused or uncertain about the meaning of pro-
gram documents or how they should proceed to contact us directly to address those
concerns.

DOL COORDINATION WITH OTHER AGENCIES

Given DOL’s role as lead agency in the administration of the EEOICPA, signifi-
cant coordination is required with other federal agencies, including NIOSH, DOE,
and DOJ. NIOSH (a component of HHS) supports the program by conducting radi-
ation dose reconstruction and handling requests for expansion of the Special Expo-
sure Cohort (SEC). The DOE and many of its contractors supply employment and
exposure information. The DOJ coordinates the coverage of certain uranium workers
also covered under the Radiation Exposure Compensation Act (RECA). We've
worked from the beginning to coordinate all these agencies’ EEOICPA activities so
that the program functions as it was intended.

A key element in processing a great number of Part B claims is the NIOSH dose
reconstruction process. Although NIOSH is responsible for conducting the research
necessary to provide claimants and DOL with a detailed dose reconstruction report
estimating work-related radiation exposure, the ultimate responsibility for issuing
recommended and final decisions rests with DOL, utilizing the NIOSH dose recon-
struction and other evidence in the file. (See the discussion below on cases returned
to NIOSH for rework.) NIOSH requests input and claimant signatures on dose re-
construction documents, but the signature only acknowledges receipt of the docu-
ment and does not constitute concurrence or objection. DOL’s Final Adjudication
Branch (FAB) is a claimant’s only opportunity, prior to issuance of the DOL deci-
sion, to contest a dose reconstruction. Consequently, it is imperative that DOL thor-
oughly review and understand the dose reconstruction reports provided by NIOSH
such that we may issue fair and equitable decisions to the claimants.

ALLEGATIONS THAT ATTRIBUTE COST-CUTTING MOTIVES TO DOL

In testimony provided at previous hearings before this Subcommittee, it has been
alleged that DOL has attempted to carry out a covert budget cost containment ef-
fort. As I testified on March 1, 2006, this is simply not the case. This issue initially
arose in the context of an Office of Management and Budget (OMB) 2007 budget
passback document which outlined various options related to the NIOSH SEC and
dose reconstruction processes. As the Administration has previously testified, it is
not pursuing any of these options.

As indicated above, DOL, as lead agency in the administration of the EEOICPA,
is ultimately responsible for issuing fair and equitable decisions to claimants. This
requires close coordination and analysis of activities undertaken by other agencies
involved in the process, including NIOSH. DOL’s only goal in reviewing NIOSH dose
reconstructions is to ensure that final decisions are accurate, fair and consistent.

Performance at the DOL and NIOSH technical staff level provides significant in-
sight into the workings of both agencies on day-to-day program coordination activi-
ties and DOL’s effort to ensure fairness and uniformity in program decisions, while
further demonstrating that DOL is in no way attempting to administer EEOICPA
in a manner that is driven by cost containment. Two areas that are demonstrative
of program performance are DOL decisions requesting NIOSH reworks of completed
dose reconstructions, and DOL decisions in addressing claimants’ technical objec-
tions to NIOSH dose reconstructions. The latter is of utmost importance since the
only avenue for claimants to object to the NIOSH dose reconstruction procedures is
through the DOL claims adjudication process.

REWORKS OF NIOSH DOSE RECONSTRUCTIONS

As part of the DOL claims process, upon receipt of a dose reconstruction report
from NIOSH, claims staff reviews the reports for accuracy and consistency prior to
issuing recommended or final decisions on cases. Sometimes they recognize anoma-
lies in the reports which require further analysis. For example, a dose reconstruc-
tion may have been conducted based on an incorrect diagnosis code, or additional
evidence received after the dose reconstruction was completed by NIOSH may reveal
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expanded employment, or medical evidence has been submitted revealing that an
employee had an additional cancer. In these instances, the claims staff either at the
district office level or at the Final Adjudication Branch must determine whether a
claim should be returned to NIOSH for a “rework.” The DEEOIC Procedures,
(EEOICPA Bulletin No. 04-01, issued in 2003) state the following:

“The DEEOIC Health Physicist serves as the central liaison between NIOSH
and DOL on all dose reconstruction related issues. All requests for reworks of
dose reconstruction reports must be forwarded to the DEEOIC Health Physicist
for review. The DEEOIC Health Physicist will review the request for rework
and determine whether a rework is required. The DEEOIC Health Physicist
will contact the claims examiner if additional information is needed to make a
determination, which may include requesting the case file. If the information
would change the outcome of the dose reconstruction or affects the accuracy of
the case, the request for rework will be referred to NIOSH. If the information
would not change the outcome of the dose reconstruction, the DEEOIC Health
Physicist will send an e-mail to the claims examiner and the district office
NIOSH liaison explaining the rationale for not continuing the review of the dose
reconstruction report. When the claims examiner receives this response, he/she
must [proceed with the appropriate calculation for adjudication of the claim].”

Between July 25, 2003 and November 16, 2006, DOL has returned 1,891 cases
to NIOSH to have the dose reconstruction redone. The vast majority (1,677 or 88
percent) of these “reworks” have been cases in which the probability of causation
(PoC) based on the NIOSH dose reconstruction was below 50 percent and thus
would result in a denial of benefits. In these cases, the issues to be addressed by
NIOSH would have the potential to increase the dose and thus may result in a PoC
greater than 50 percent resulting in eligibility for benefits. There were only 224
cases returned for rework in which the PoC was initially over 50 percent with only
10 of these returned due to technical issues related to NIOSH’s application of meth-
odology. These statistics reveal that, if anything, DOL’s analysis of dose reconstruc-
tion reports leans towards the side of the claimant, generally resulting in the poten-
tial for a more favorable decision.

FAB REMANDS

In addition to reworks, DOL also reviews dose reconstruction reports at the final
adjudication level if a claimant raises a technical objection to a dose reconstruction,
or if the Final Adjudication Branch hearing representative identifies a possible
error. Claimants may either raise these objections in a written statement to the
hearing representative or through an oral hearing. If a hearing representative re-
ceives such an objection or otherwise identifies a dose reconstruction issue, the case
is forwarded to a DEEOIC Health Physicist to determine whether the objection mer-
its returning the case to NIOSH for revision of the dose reconstruction.

Statistics regarding the resulting remand orders issued by the Final Adjudication
Branch (FAB) also demonstrate the absence of any cost-cutting motive in the DOL
process. From the program’s inception, FAB has issued 3,149 remands of Part B
cases, of which 70 percent (2,198 cases) were cases in which a recommended deci-
sion had been issued to deny benefits. Following the remand, the district office re-
views the case and issues a new recommended decision. Since denials make up 63%
of all recommended decisions on Part B cases, but 70% of all remands involve de-
nied cases, FAB remands a higher ratio of denials than approvals. Only 30 percent
(951 cases) of remanded cases had a recommended decision to approve benefits ini-
tially, of which only 17 percent were remanded due to issues with a dose reconstruc-
tion.

DIRECTOR’S ORDERS TO REOPEN

Finally, a review of Director’s Orders issued to reopen claims also reveals a care-
ful attention to, and concern for, claimants’ interests. A Director’s Order is issued
after a final decision by the FAB when a review of the claim or additional evidence
reveals that the final decision should be vacated. This can occur based on a claim-
ant’s request for a reopening, or based on the Director’s review of the claim for any
reason. For example, information provided in a subsequent dose reconstruction re-
port for another claimant may indicate that dose was missed for previously decided
cases, and the Director has reopened such cases so that NIOSH can determine if
the additional exposures also apply to those cases. DOL’s performance relative to
Director’s Orders for reopening claims clearly demonstrates that DOL is committed
to paying benefits when claimants are entitled. Since the inception of EEOICPA,
548 Director’s Orders have been issued. With a very few exceptions, all Director’s
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Orders to date have been issued on cases that have been denied by the FAB,
vacating the decision and returning the case to the district office for further develop-
ment or acceptance. The only approved cases that have been reopened have occurred
when an employee dies before receipt of benefits. In these cases, a Director’s Order
is issued to vacate the final decision and offer the opportunity for an eligible sur-
vivor to apply for benefits. Additionally, most Director’s Orders (269 cases) were
issued without the claimant requesting such action, demonstrating the program’s
commitment of the program to ensure accuracy and deliver all benefits to which
claimants are entitled.

SEC CLASS DETERMINATIONS

The creation of new SEC classes requires close coordination between DOL and
NIOSH to determine which cases at the site in question have been affected by the
new class and which continue to require dose reconstruction. Since NIOSH and the
Advisory Board began discussions about the declaration of new classes, DOL has
continually worked to ensure that the definitions of the class membership and the
rationales presented as the basis for the new classes are clear, consistent, and fair.

Prior testimony before this Subcommittee asserted that DOL opposed SEC classes
or sought to narrow them out of a purely “budget driven” agenda. Again, as I testi-
fied in March, this is not the case. Although DOL has a fiduciary responsibility with
respect to the EEOICPA program, our efforts have been aimed at ensuring consist-
ency and replicability of SEC declarations across the whole DOE complex and over
time. Further, we have sought to ensure that SEC class declarations are undertaken
with full knowledge of their implications—that is, while a class declaration makes
eligibility presumptive for claimants with one of the listed 22 cancers, those who
have an unlisted cancer may have their chances for eligibility reduced or expunged
depending on the basis for the SEC class. In some cases, even those with a listed
cancer may suffer negative impacts from the declaration. Finally, because each new
SEC class designation has been unique in its rationale and in its impact on how
(or if) dose reconstruction can be done for cancers that are not granted presumptive
coverage, DOL and NIOSH have had to work out unique procedures for each class
to determine how these cases will be processed. The return of large numbers of SEC
cases from NIOSH also creates a large, unanticipated workload in DOL’s district of-
fices, and DEEOIC leadership has had to respond to those challenges by shifting
caseloads among the four district offices. DOL clearly has an important need to par-
ticipate in the SEC class declaration process, and our efforts to do so have been,
and continue to be motivated by, these program imperatives.

SUMMARY

In summary, we believe the record of DOL’s administration of EEOICPA dem-
onstrates that promises made to the cold war veterans with enactment of EEOICPA
are indeed being kept. Nearly $2.4 billion in monetary and medical benefits have
been distributed to over 22,000 eligible workers and their survivors. Backlogs of
cases generated at the inception of Parts B and E have been aggressively addressed
and are rapidly diminishing: 76% of Part B cases have been decided by DOL, with
another 11% (under 6,000) are awaiting NIOSH dose reconstruction; more than 75%
of the old Part D backlog inherited by DOL from DOE has received an initial deter-
mination under Part E, and the remainder will be processed to that point in 2007.
Approval rates far exceed those originally projected for the Part B program, and liti-
gation remains remarkably low. A review of DOL’s administrative handling of cases
involving dose reconstruction show that in the great majority of cases remanded or
returned to NIOSH for reconsideration of dose reconstructions, DOL was supporting
the claimant’s opportunity to achieve a better outcome.

This is not to say that there is not much left to be done. DOL will continue to
drive towards backlog elimination, strengthen its processes and procedures, improve
training for its staff, maintain its ongoing outreach efforts, extend access to informa-
tion about the program in numerous ways, and continue to provide extensive assist-
ance to claimants in obtaining critical employment, exposure, and medical evidence
to support their claims. NIOSH is similarly engaged in clearing out its oldest cases
and reaching a steady-state situation, and the Department of Energy has redoubled
its commitment to support both NIOSH and DOL information needs. On balance,
the EEOICPA program is unfolding as promised, and can be expected to continue
to do so.

Mr. HOSTETTLER. Dr. Howard.
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TESTIMONY OF JOHN HOWARD, M.D., DIRECTOR, NATIONAL
INSTITUTE FOR OCCUPATIONAL SAFETY AND HEALTH

Dr. HOwWARD. Thank you, Mr. Chairman.

My name is John Howard, the Director of NIOSH of the Centers
for Disease Control and Prevention and the U.S. Department of
Health and Human Services. I just wanted to give you an update
on the claims that we’ve completed in our process.

Of the 22,761 that have been sent to us by DOL, we’ve returned
16,317, or 72 percent of the claims that we’ve received. Of the first
5,000 claims, which were the ones that were in the queue the long-
est, we've completed 4,899, or 98 percent of those. We have 4,491
claims remaining, of which 3,110, or 69 percent, are older than 1
year. Our goal is to have, by June of 2007, no claim in our system
more than 1 year old.

We've added 10 classes to the SEC. Three more are going to be
added as of this Sunday unless Congress takes action otherwise. So
that’s a total of 13, covering 11 sites and 1,100 claimants.

We have nine petition-requested classes and four NIOSH-gen-
erated classes in that group. Three more NIOSH-generated classes
are being submitted next week at the board’s meeting in
Naperville, Illinois, along with two petitioner-requested classes, for
a total of five.

We have two new resources that are important to claimants that
I wanted to mention to you today. One is an SEC petition coun-
selor. 'm pleased to report that Laurie Ishack of our Compensation
Analysis and Support office in Cincinnati is filling this position;
and most importantly, we have a petitioner/claimant ombudsman
position which will come on board shortly, probably tomorrow. I'm
pleased to report that Ms. Denise Brock will serve as petitioner/
claimant ombudsman for NIOSH, under contract, reporting to the
NIOSH director.

We have a conflict of interest policy that we’ve been working on
most of this year, which we finalized in October; and we have a
NIOSH conflict-of-interest officer for NIOSH and its contractors.
We’re working toward a mid-December implementation date.

Since my last testimony in March of this year, the board has
held 29 working group subcommittee or full Board meetings. The
point I wanted to mention here is that we have provided verbatim
transcriptions and detailed minutes of all Board meetings and the
subcommittee meetings of the working groups and make them
available to the public through our Web site.

As Ms. Jackson Lee reported at your last hearing in November,
a witness raised concerns regarding the data quality of NIOSH
dose reconstructions. We have contacted that witness to apologize
for the problems created and I apologized to her myself on the
record. We've conducted conversations and agreed with her on an
approach to expeditiously correcting the deficiencies in her dose re-
construction.

NIOSH has made a lot of progress in carrying out the respon-
sibilities of the Health and Human Services Department under this
act, and that is due to the input of all parties, including this Com-
mittee and its staff. It is only when science receives the kind of
scrutiny in the public forum that is robust that we can trust its
conclusions. We look forward to continuing to make progress, with
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all parties putting their input on the table in a public forum about
our science.

Thank you for the opportunity to testify, and I look forward to
answering your questions.

Mr. HOSTETTLER. Thank you.

[The prepared statement of Dr. Howard follows:]

PREPARED STATEMENT OF JOHN HOWARD, M.D.

Mr. Chairman and Members of the Subcommittee, my name is John Howard and
I am director of the National Institute for Occupational Safety and Health (NIOSH),
part of the Centers for Disease Control and Prevention (CDC) within the Depart-
ment of Health and Human Services (HHS). I am pleased to appear before you
today to provide testimony on the status of HHS activities under the Energy Em-
ployees Occupational Illness Compensation Program Act of 2000 (“the Act”).

The role of HHS in this program is to focus on the science of doing dose recon-
structions, the related issue of considering and deciding petitions from classes of em-
ployees wishing to be added to the Special Exposure Cohort (SEC), and provide sup-
port for the Advisory Board on Radiation and Worker Health (“the Board”). Other
areas of this program, such as processing and payment of claims, are under the pur-
view of the Department of Labor (DOL), which has lead responsibility for admin-
istering EEOICPA.

NIOSH is proud of the work we have done to implement EEOICPA. I will update
you on the progress NIOSH has made to date, then discuss some of the challenges
that we are currently addressing.

As of November 30, 2006, DOL has referred 22,761 claims to NIOSH, and NIOSH
has returned 72% (16,317) of these to DOL with a completed dose reconstruction.
NIOSH has returned to DOL an additional 4.9% (1,121) for a determination of SEC
eligibility; and DOL pulled an additional 2.7% (631 claims) for various reasons. Ten
classes of workers have been added to the SEC to date. Three additional classes re-
cently have been approved by the Secretary for addition to the SEC—they were sent
to Congress on November 9, 2006, and will become effective on December 9, 2006,
unless Congress determines otherwise. At the September meeting of the Board,
DOL reported that more than $572 million had been paid to claimants with com-
plleted dose reconstructions or to members of an HHS added, non-statutory SEC
class.

In October 2005, as part of our commitment to expedite completion of the first
5000 cases NIOSH awarded a contract to Battelle Science and Technology to assist
with the reconstruction of exposure conditions at various Atomic Weapons Employer
facilities and the completion of individual dose reconstructions. Of the first 5000
claims that NIOSH received from DOL, we have completed dose reconstructions or
sent to DOL for adjudication 4899 or 98% of the cases. NIOSH has committed to
completion of these first 5,000 claims as a top priority so claimants can have resolu-
tion of their cases.

NIOSH also has taken the step of initiating petitions for adding classes to the
SEC when NIOSH lacks data to estimate radiation doses with sufficient accuracy.
Of the ten SEC classes that have been added to date and the three that will become
effective this week, four were NIOSH-initiated: Linde Ceramics Plant in New York,
Nevada Test Site, S-50 Thermal Diffusion Plant in Tennessee, and Los Alamos Na-
tional Laboratory in New Mexico. Three more, Allied Chemical, Harshaw Chemical,
and General Atomics, have been initiated and submitted to the Board for consider-
ation at the Board meeting next week.

For petitioner-initiated SECs, we have two new resources to assist petitioners: the
SEC Petition Counselor and the NIOSH Petitioner/Claimant Ombudsman. The SEC
Petition Counselor will provide guidance to anyone who wishes to submit an SEC
petition. She will assist the petitioner(s) in understanding the complex development,
submission, qualification, evaluation, and Board deliberation processes that the peti-
tion will undergo. NIOSH’s goal is to help everyone understand the complete peti-
tion process, and the SEC Petition Counselor will work with petitioners to help
them overcome frustration or confusion that they may feel when submitting an SEC
petition. Petitioners may also turn to the NIOSH Petitioner/Claimant Ombudsman.
I am pleased that Ms. Denise Brock, who has testified before your subcommittee
about her diligent and successful effort with the SEC petition of Mallinckrodt Chem-
ical Works in Missouri, will be the NIOSH Petitioner/Claimant Ombudsman. She
will be an independent, objective resource person to help with NIOSH interactions
with claimants and petitioners. Ms. Brock will be a contractor employee with three
specific goals: first, to hold individual meetings with claimants and petitioners to
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assist them in the claims and SEC processes; second, to facilitate workshops pre-
sented to groups of claimants and petitioners; and third, to review and suggest im-
provements in the communications vehicles NIOSH uses in interacting with claim-
ants and petitioners. Ms. Brock will report her findings directly to the NIOSH Di-
rector’s Office. Ms. Brock will be a tremendous asset to both the claims and SEC
petition processes.

I am pleased also about the completion of another effort that has been months
in the making. On October 17, 2006, NIOSH finalized and posted on our website
the conflict of interest policy for the EEOICPA program activities. The policy had
been presented to the Board in draft form and was revised in response to comments
from the Board and the public. All covered entities, including NIOSH and its
contactors and subcontractors, will post on their respective websites by December
17, 2006, their procedures for demonstrating compliance with the policy. I have ap-
pointed a NIOSH Conflict of Interest Officer, who has held a planning meeting to
start implementation by NIOSH of the policy. Since NIOSH is committed to trans-
parency in all aspects of EEOICPA program activities, all conflict of interest disclo-
sure forms will be posted on our website or can be accessed through a weblink on
our website.

As I have mentioned, the Board provides guidance and oversight for HHS
EEOICPA activities, focusing on scientific detail and peer review of the soundness
of NIOSH’s scientific work, and provides recommendations to the Secretary on the
addition of classes to the SEC. HHS provides administrative services, funds, facili-
ties, staff, and other necessary support services.

I reported to you in my March testimony that the Board had met a total of 46
times in working groups, subcommittee, and as the full Board. Between March and
now, the Board has been especially busy, holding 20 working group meetings, 6
Board meetings, and 3 subcommittee meetings. The next Board meeting will be next
week, December 11-13, 2006, in Naperville, Illinois. The Naperville site was chosen
for the Board meeting so that interested claimants and petitioners from Blockson
Chemical Company, one of five SEC petitions to be considered by the Board at the
meeting, may more easily attend the meeting and address the Board during the
public comment period.

The Board provides guidance to HHS on all aspects of EEOICPA program activi-
ties and we greatly appreciate its meticulous efforts. Since NIOSH is dedicated to
transparency in all aspects of the program, all Board meetings, including working
group meetings, are publicly announced and open to the public. We exceed the re-
quirements of the Federal Advisory Committee Act (P.L. 92-463) by providing ver-
batim transcriptions and detailed minutes of all Board meetings, including those of
working groups, and making them available to the public through our website.

To assist the Board in its work, CDC uses a technical support contractor, Sanford
Cohen & Associates (SC&A). SC&A assists to the Board in reviewing NIOSH’s dose
reconstruction estimates, site profile documents, and SEC petition evaluations.

SUMMARY

In conclusion, NIOSH has made much progress in carrying out the responsibilities
of HHS under EEOICPA: we have completed more than 16,000 dose reconstructions,
representing 72% of the over 22,000 claims received. Together with those covered
by a SEC class, this has resulted in almost $600 million in compensation. But we
still have a long way to go. We will continue to value transparency in all activities
and strive to ensure that all of our work is of the utmost reliability and integrity.
We look forward to continuing to make progress in our work to assist the heroes
who have cancer as a result of exposure to unique hazards in building the Nation’s
nuclear defense.

Thank you again for the opportunity to testify. I am happy to answer any ques-
tions you may have.

Mr. HOSTETTLER. Mr. Bertoni.

TESTIMONY OF DANIEL BERTONI, DIRECTOR, EDUCATION,
WORKFORCE, AND INCOME SECURITY ISSUES, U.S. GOVERN-
MENT ACCOUNTABILITY OFFICE

Mr. BERTONI. Good afternoon, Mr. Chairman, Members of the
Subcommittee. I'm pleased to be here to discuss work on the En-
ergy Employees Occupational Illness Compensation Program,
which provides benefits to individuals who are exposed to haz-
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ardous materials who develop illnesses such as cancer and lung
disease. The Department of Labor administers the program with
the assistance from HHS, NIOSH and an independent Advisory
Board.

To date, Labor has made payments to over 21,000 claims, total-
ing $1.7 billion. We have issued several reports identifying needed
improvements in this program. However, since the issuance of our
February 2006 report, a memo from the Office of Budget to Labor
has renewed congressional concern about program management,
the potential efforts by the Administration to inappropriately con-
tain compensation benefits.

My testimony today will focus on three areas. First, I'll discuss
our prior work, documenting problems with claims processing and
program design; second, I'll discuss key findings from a report on
the work of the Advisory Board; and third, I'll highlight an aspect
of our ongoing work that is relevant to the OMB memo.

In summary, GAO has maintained a constant audit presence in
regard to this program. In 2004, we reported that a shortage of
qualified physicians hinders timely adjudication of Subtitle B
claims, and without needed changes, many claimants could wait
years to pursue workers’ compensation. In the interim, their med-
ical condition could deteriorate or they could die. We concluded
that specific actions were needed to expedite claims processing, en-
hanced communications with claimants, and improved case man-
agement data. In the same report, we identified a structural prob-
lem that could lead to inconsistent benefit outcomes. Our analysis
of cases in nine States showed that over 3,000 lacked a willing
payer of benefits and were likely to be contested. We outlined var-
ious options for change and the Congress subsequently enacted leg-
islation to dramatically restructure the program.

In 2004, we also reported that in the first 2-1/2 years of imple-
mentation, Labor and NIOSH had processed only 9 percent of the
more than 21,000 claims referred for dose reconstruction, primarily
due to the complexity of this workload. Because site profiles are
often critical to processing dose reconstructions, we recommended
that specific time frames be established for completing all remain-
ing profiles.

Earlier this year, we reported that the roles of certain officials
initially involved in the Advisory Board’s review of dose reconstruc-
tions may not have been sufficiently independent. Since credibility
is essential to the work of the Board, we cautioned that continued
diligence was required to avoid actual or perceived conflicts. They
also found, in the first 2 years, the Board’s contractor had spent
almost 90 percent of the $3 million allocated for a 5-year under-
taking. We recommend various actions to enhance the Board’s over-
sight role.

Finally, GAO is currently conducting work for this Subcommittee
on a range of Subtitle B issues. One aspect of our review is espe-
cially relevant to the OMB memo and includes examining whether
Labor, in an effort to constrain program costs, is involved in activi-
ties primarily tasked to NIOSH, the Advisory Board or the Board’s
contractor. While it is reasonable for OMB to monitor the cost of
Federal programs, concerns have been raised that certain options
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in the OMB memo could result in decisions unduly based on budg-
etary considerations rather than established scientific procedures.

Our work in this area is ongoing. We have not drawn any conclu-
sions. However, I would like to briefly highlight some preliminary
observations in areas we plan to focus on going forward. We know
that Labor’s internal correspondence indicates substantial concern
about rising program costs and new SEC petitions. We also know
that NIOSH has shared draft versions of key documents such as
Special Exposure Cohort petition evaluations with Labor before fi-
nalizing and sending them to the Advisory Board for review.
NIOSH also recently agreed to allow Labor to review and comment
on drafts of various technical documents such as site profiles, tech-
nical basis documents, and technical information bulletins, all of
which are used for dose reconstructions.

Labor has provided comments on these documents. Officials told
us that the basis for their involvement is Labor’s designation as the
lead agency for administration and that their input is aimed at
promoting clarity and consistency in the adjudication of claims.

Labor has also reviewed thousands of dose reconstructions com-
pleted by NIOSH and returned many cases for rework. Officials
told us that they review all reconstructions, return them if they
find factual or methodological errors. We are currently examining
extent, nature and outcome of Labor’s comments on these various
documents. This includes requesting all relevant documentation
and related data. As the review proceeds, we plan to obtain more
information on key issues such as timing, nature and basis of La-
bor’s activities.

Mr. Chairman, this concludes my statements. I'd be happy to an-
swer any questions that you or other Members of the Sub-
committee may have. Thank you.

Mr. HOSTETTLER. Thank you, Mr. Bertoni.

[The prepared statement of Mr. Bertoni follows:]
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administered Subtitle D of the
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of Labor, which uses estimates of
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to make compensation decisions.
The estimates, known as dose
reconstructions, are performed by
the National Institute for
Occupational Safety and Health
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Health and Human Services (HHS).

The act specified that the President
establish an Advisory Board on
Radiation and Worker Health to
review the scientific validity of
NIOSH’s dose reconstructions and
recommend whether workers
should be part of special exposure
cohorts whose claimants can be
compensated without dose
reconstructions. A recent
memorandum from the Office of
Management and Budget (OMB) to
Labor has raised concern about
potential efforts to unduly contain
the cost of benefits paid to
claimants. This testimony presents
GAO’s past work on program
performance and the work of the
advisory board. It also highlights
GAO’s ongoing work relevant to
issues raised by the OMB
memorandum. GAO interviewed
key officials and reviewed contract
and other agency documents.
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ENERGY EMPLOYEES COMPENSATION

GAOQ’s Prior Work Has Identified Needed
Improvements in Various Aspects of the
Program

What GAO Found

GAO issued two reports in 2004 that focused on claims processing and
program structure. The first report found that Energy got off to a slow start
in processing Subtitle D claims and faced a backlog of cases. In addition,
limitations in data systems made it difficult to ss Energy’s performanc
GAO recommended that Energy take actions to expedite claims processing,
enhance communication with claimants, and improve case management
data. The report also highlighted problems with program structure that could
lead to inconsistent benefit outcomes and GAO presented various options
for restructuring the program. Congress subsequently incorporated features
of some of these options in enacting new legislation that dramatically
restructured the program and transferred it from Energy to Labor. Labor has
taken action to address the recommendations GAO made to Energy. The
second report found that Labor and NIOSH faced a large backlog of claims
awaiting dose reconstruction. To enhance program management and
transparency, HHS implemented GAO’s recommendation to establish time
frames for completing profiles of Energy work sites, which are a critical
element in efficiently processing claims that require dose reconstruction.

GAO’s February 2006 report found that the roles of two key NIOSH officials
involved with the work of the advisory board may not have been sufficiently
independent because these officials also represented the dose
reconstruction program under review. In response, NIOSH replaced them
with a senior official not involved in the program. Since credibility is
essential to the advisory board’s work, GAO concluded that ongoing
diligence by HHS is required to avoid actual or perceived conflicts of roles
when new candidates are considered for these roles. GAO also found that
the board’s work presented a steep learning curve, prompting adjustments to
the work done by the contractor assisting the board. GAO recommended
actions to provide the board with more comprehensive data on contractor
spending levels compared to work actually completed, assist the board in
reexamining its long-term plan for reviewing NIOSH’s work, and better track
agency actions taken in response to board and contractor findings. HHS has
implemented these recommendations.

One aspect of GAO’s ongoing work especially relevant to the OMB
memorandum is the extent to which Labor’s concerns over potentially
escalating benefit costs may have led the agency to be involved in activities
tasked to NIOSH, the advisory board, or the contractor assisting the board.
NIOSH agreed to provide Labor with draft versions of some of its
evaluations of special exposure cohort petitions and other NIOSH technical
documents before sending them for board review. Labor has commented on
some of these draft documents. Labor officials told us that their reviews
focus on changes needed to promote clarity and consistency in the
adjudication of claims. As the review proceeds, GAO plans to obtain more
information on key issues such as the timing, nature, and basis of Labor’s
activities in light of the program’s design and assignment of responsibilities.

United States ility Office
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Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss GAO's completed and ongoing
work on the implementation of the Energy Employees Occupational
Illness Compensation Program Act' (EEOICPA). For the last several
decades, the Department of Energy and its predecessor agencies and
contractors have employed thousands of individuals in secret and
dangerous work in the atomic weapons industry. This legislation was
enacted in 2000 to provide compensation to Energy employees and
contractors who were exposed to radioactive and hazardous materials and
who subsequently developed illnesses such as cancer and lung disease.
Subtitle B of the program is administered by the Department of Labor
(Labor) and provides for a one-time payment of $150,000 to eligible
workers or their survivors and coverage of future medical expenses
associated with their illnesses. From the program’s effective date in July
2001, through October 2006, Labor received 77,710 Subtitle B claims and
has made payments for 21,376 of these claims exceeding $1.7 billion.*

The compensation act also called for the President to establish the
President’s Advisory Board on Radiation and Worker Health—composed
of scientists, physicians, and employee representatives—to advise the
Secretary of Health and Human Services (HHS) on its activities under the
act.’ The board is tasked with reviewing the scientific validity and quality
of the National Institute for Occupational Safety and Health’s (NIOSH)
“dose reconstructions.” These are estimates of the likely radiation levels to
which individual workers were exposed that Labor uses to determine
whether claimants will receive compensation. The board is also tasked
with making recommendations to the HHS Secretary on whether to
approve petitions for “special exposure cohort” status. Because certain
facilities are known to have exposed employees to radiation while keeping
few records of individuals’ exposure, their employees have been
designated under the law as members of the special exposure cohort and
their claims may be paid without individual dose reconstructions. The
board is assisted in its oversight work by a contractor.

itle XXX¥1 of Pub. L. No. 106-398.

“Labor publishes prograrm stai al its Web site:
httpswww.dol govesaregs/compliance/owepfeenicp/weeklystats htm.

“In December 2000 the President established the Advisory Board through Exceutive Order
13179,

Page | GAO-07-2337T
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Subtitle D of EEOICPA established a separate program that was
administered by Energy. This program allowed Energy to help its
contractors’ employees file state workers’ compensation claims for
illnesses determined by a panel of physicians to be caused by exposure to
toxic substances while employed at an Energy facility. In October 2004,
Congress amended the act to restructure the program and to transfer
responsibility from Energy to Labor under the newly created Subtitle E*

Over the last several years, GAO has issued reports identifying needed
improvements in various aspects of the EEOICPA program that can affect
compensation provided to claimants. In 2004, we issued two reports that
focused on claims processing and program structure.” In February 2006,
we reported to you on the status of the advisory board’s review of the
scientific validity and quality of NIOSH's dose reconstructions.”

Since the issuance of our February 2006 report, a memorandum from the
Oftice of Management and Budget (OMB) to Labor has generated
considerable congressional concern about the potential for inappropriate
efforts to contain the cost of benetits paid to claimants. The memorandum
notes that Labor has identified the potential for a large expansion of
EEOICPA Part B benefits through the designation of special exposure
cohorts. The memorandum further states that the Administration planned
to convene a White House-led interagency workgroup to develop options
to contain growth in the costs of benefits provided by the program. The
memorandum specifically identities five options, including more extensive
review of NIOSH's special exposure cohort recommendations and

“Subtitle E of Title XXXI of Pub.L. No. 108-375,

Energy Hmployees Compensati

Program Stracture May Rese

(Washing(
F

on: Many Claims
vy of Claims Reg
< Sepl. 10, 2004).

“Energy Employees Ct ion: Adj s Made to C: cred Review Process, but
Additional Oversight and Planning Would Aid the Advisory Board in Meeting Its
R hiliti o o

177 ( i D.C.: Feb. 10, 2006).
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addressing any “imbalance” in advisory board membership.” While it is
reasonable for OMB to have a role in overseeing the costs of federal
programs, some have raised concerns that certain options set forth in the
memorandum, if implemented, could result in decisions unduly based on
budgetary considerations rather than established scientific procedures for
compensating workers under this program. This Subcommittee held
several hearings in 2006 in response to such concerns.

GAOQ is currently conducting work requested by this Subcommittee to
examine a broad range of issues concerning implementation of Subtitle B.
A central focus of our ongoing work is on the reasons for increases in
costs for the contractors assisting NIOSH in performing dose
reconstructions and how effectively NIOSH has managed these
contractors. Our ongoing work also addresses other issues, including the
implementation of conflict of interest policies for NIOSH and its
contractors, options for further strengthening the independence of the
advisory board and the contractor assisting the board, and the extent, if
any, to which Labor is involved in Subtitle B activities that have been
tasked to NIOSH, the advisory board, or the contractor assisting the board,
as specified by statute, regulation, or contract. As agreed with your
Committee, we plan to issue a report on our ongoing work by the summer
of 2007.

My testimony today will focus on three specific areas. First, I will discuss
our 2004 reports on claims processing and program structure. Second, I
will provide an overview of key findings from our February 2006 report on
the work of the advisory board. Third, I will highlight an area of our
ongoing work that is especially relevant to issues raised by the OMB
memorandum to Labor. In performing this work, we interviewed key
officials, examined pertinent contract-related documents such as monthly
progress reports, and reviewed agency procedures and practices. Our
work is being conducted in accordance with generally accepted
government auditing standards.

"The OMI memorandum (o Labor specifi
(1) roquire administration clearance of spe

s the following five cost containment. oplions:
iial exposure cohort determination; (2) address
any imbalance in membership of Ihe President’s Advisory Board on Radiation and Worker
; (3) require an expedited review by outside experts of special exposure colorl
recommmendations by NIOSIE (1) require NIOSIT to apply eondlict of interest rules and
constraints (o the contractor assisting the Advisory Board; and (5) require that NIOSLT
demonstrate that its site profiles and sther dose reconstruction guidanee are balaneed.
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In summary, our May 2004 report indicated that Energy got off to a slow
start in processing Subtitle D claims and faced a backlog of cases awaiting
review by a physician panel. We concluded that in the absence of changes
to expedite Energy’s review, many claimants would likely wait years to
receive the determination they needed from Energy to pursue a state
workers' compensation claim, and in the interim their medical conditions
might worsen or they might even die. We recommended that Energy take
actions to expedite claims processing, enhance communications with
claimants, and improve case management data. Our report also highlighted
problems with the structure of the program that could lead to inconsistent
benefit outcomes for claimants. We identified various options for
restructuring the program and a framewaork of factors to consider in
evaluating these options that informed congressional deliberations in
enacting new legislation to dramatically restructure the program and
transfer it from Energy to Labor. Labor told us it has taken actions to
address each of the recommendations we made to the Secretary of Energy
in our report. For example, Labor has compiled a data base of the toxic
substances that may have been present at Energy facilities and linked
them to medical conditions to help expedite the processing of claims. In
addition, Labor rebuilt its case management system which tracks all
Subtitle E claims transferred from Energy and enhanced the system'’s
performance and reliability.

Our September 2004 report focused on the Subtitle B program and found
that Labor and NIOSH faced a large backlog of claims awaiting dose
reconstruction. NIOSH had learned from its initial implementation
experience that completing site profiles—documents which describe the
layout, materials used, radiation sources, and other characteristics of work
sites—is a critical element for efficiently processing claims requiring dose
reconstruction. To enhance program management and promote greater
transparency with regard to the timeliness of completing dose
reconstructions, we recommended that the Secretary of HHS direct agency
officials to establish time frames for completing the remaining site
profiles, which HHS has done.

Our February 2006 report found that the roles of certain key federal
agency officials initially involved in the advisory board’s review of dose
reconstructions may not have been sufticiently independent, but that
actions were taken to replace these officials. Since credibility is essential
to the work of the advisory board, we concluded that continued diligence
is required by HHS in avoiding actual or perceived conflicts of roles when
new candidates are considered for the roles. We also found that the
advisory board’s review of site profiles and dose reconstructions

Page 4 GAO-07-2337T
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presented a steep learning curve and prompted the board to adjust the
contractor's work to better meet the needs of the review. For example, the
board revised task orders for the contractor to reduce the number of
reviews to be completed or extend completion dates. Nonetheless, we
concluded that further improvements could be made to the oversight and
planning of the contracted review. We recommended that HHS provide the
board with more comprehensive data on contractor spending levels
compared to work actually completed, assist the board in reexamining its
long-term plan for reviewing NIOSH's work, and improve tracking of
agency actions taken in response to board and contractor findings. HHS
has implemented these recommendations.

One aspect of our ongoing work on Subtitle B is especially relevant to
issues raised by the OMB memorandum to Labor. We are examining
whether Labor is involved in activities tasked to NIOSH, the advisory
board, or the contractor assisting the board, and if so, whether these
activities retlect an effort to constrain the cost of benefits. For example, in
some cases NIOSH has shared drafts of its special exposure cohort
petition evaluations as well as drafts of other NIOSH technical documents
with Labor before sending final versions to the advisory board, which is
tasked to review them. Labor has provided comments on some of these
draft documents. Labor officials told us that the basis of their involvement
is Labor’s designation as primary administrator of the program. Labor
officials added that their reviews of these documents focus on changes
needed to promote clarity and consistency in the adjudication of claims.
We are currently examining the extent, nature, and outcome of Labor’s
comments on various NIOSH documents. As our work proceeds, we plan
to obtain additional information on key issues such as the timing, nature,
and basis of Labor’s activities in light of the program’s design and
assignment of responsibilities.

Background

Several different federal agencies are involved with the implementation of
the Subtitle B program, including Labor, HHS, and Energy. However,
Labor has primary responsibility for administering the program. Labor
receives the claims, determines whether the claimant meets the eligibility
requirements, and adjudicates the claim. When considering the
compensability of certain claims, Labor relies on dose reconstructions
developed by NIOSH, under HHS. To avoid gathering similar information
for each claim associated with a particular facility, NIOSH compiles
facility-specific information in “site profiles,” which assist NIOSH in
completing the dose reconstructions. NIOSH contracted with Oak Ridge
Associated Universities and the Battelle Corporation to develop site

Page 5§ GAO-07-2337T
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profiles and draft dose reconstructions. Energy is responsible for
providing Labor and NIOSH with employment verification, estimated
radiation dose, and facility-wide monitoring data.

Labor does not refer all claims to NIOSH for dose reconstruction. For
example, reconstructions are not needed for workers in the special
exposure cohort. For special exposure cohort claimants, Labor verifies the
employment and illness, and develops a recommended compensability
decision that is issued to the claimant. The act specified that cl:
workers from four designated locations would constitute the special
exposure cohort” and authorized the Secretary of HHS to add additional
classes of employees. Classes of workers may petition HHS to be added to
the cohort. A class of employees is generally defined by the facility at
which they worked, the specific years they worked, and the type of work
they did.” NIOSH collects and evaluates the petitions and gives the results
ot its evaluations to the advisory board for review. The board, in turn,
submits a recommendation to the Secretary of HHS to accept or deny the
petition. To date, 13 classes of workers have been approved at 10 sites,
and petitions trom 9 additional sites have been qualified for evaluation. A
petition from one site has been evaluated and denied.

GAO’s Prior Work
Identified Problems
with Case Processing
and Program
Structure

Our May 2004 report identified various problems with Energy’s processing
of Subtitle D cases. Energy got off to a slow start in processing cases but
had taken some steps to reduce the backlog of cases waiting for review by
a physician panel. For example, Energy took steps to expand the number
of physicians who would qualify to serve on the panels and recruit more
physicians. Nonetheless, a shortage of qualified physicians continued to
constrain the agency's capacity to decide cases more quickly. Further,
insufficient strategic planning and systems limitations made it difficult to
assess Energy’s achievement of goals relative to case processing and
program objectives, such as the quality of the assistance provided to
claimants in filing for state workers’ compensation. We concluded that in

Tennessee;

#Phese four locations include three gaseous diffusion plants in Oalk Rid, 26
e on Amchiltka,

Paducah, Kentucky; Portsmouth, Ohio; and an underground nuclcar (e
Island, Alaska.

“For example, a member of the Amchitka Island Nucle:
eohortis defined in (he statule as an couployee who was “cmployed before January 1, 1974,
by the Department of Encrgy or a Department of Energy contractor or subeontractor on
Amchilka Island, Alaska and was cxposed Lo ionizing radiation in the performance of duly
related to the Long Shot, Milrow, or Cannikin underground nuclear tests.”

Explosion sil ial exposure
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the absence of changes that would expedite Energy’s review, many
claimants would likely wait years to receive the determination they
needed from Energy to pursue a state workers’ compensation claim, and
in the interim their medical conditions might worsen or they might even
die. We made several recommendations to Energy to help improve its
effectiveness in assisting Subtitle D claimants in obtaining compensation.
Specifically, we recommended that Energy take additional steps to
expedite the processing of claims through its physician panels, enhance
the quality of its communications with claimants, and develop cost-
effective methods for improving the quality of case management data and
its capabilities to aggregate these data to address program issues. Energy
generally agreed with these recommendations.

Our May 2004 report also identified structural problems that could lead to
inconsistent benefit outcomes for claimants whose illness was determined
by a physician panel to be caused by exposure to toxic substances while
employed at an Energy facility. Our analysis of cases associated with
Energy facilities in nine states” indicated that a few thousand cases would
lack a “willing payer” of workers’ compensation benefits; that is, they
would lack an insurer that—by order from, or agreement with, Energy—
would not contest these claims. As a result, in some instances, these cases
may have been less likely to receive compensation than cases for which
there was a willing payer. We identified various options for restructuring
the program to improve payment outcomes and presented a framework of
issues to consider in evaluating these options. Congress subsequently
enacted legislation that dramatically restructured the program, transferred
it from Energy to Labor, and incorporated features of some of the options
we identified. Labor told us it has taken actions to address each of the
recommendations we made to the Secretary of Energy in our report. For
example, Labor has compiled a data base of the toxic substances that may
have been present at Energy facilities and linked them to medical
conditions to help expedite the processing of claims. In addition, Labor
has rebuilt its case management system which tracks all Subtitle E claims
transferred from Energy and enhanced the system’s performance and
reliability.

Our September 2004 report on the Subtitle B program found that in the
first 244 years of the program, Labor and NIOSH had fully processed only

*The total number of cases in the nine stales accounted for more than (hree-quarters of all
Subtitle D claims that had been filed.
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9 percent of the more than 21,000 claims that were referred to NIOSH for
dose reconstruction. NIOSH officials reported that the backlog of dose
reconstruction claims arose because of several factors, including the time
needed to get the necessary statf and procedures in place for performing
dose reconstructions and to develop site profiles. NIOSH learned from its
initial implementation experience that completing site profiles is a critical
element for efficiently processing claims requiring dose reconstructions.
To enhance program management and promote greater transparency with
regard to timeliness, we recommended that the Secretary of HHS direct
agency officials to establish time frames for completing the remaining site
profiles, which HHS has done.

GAO’s Prior Work
Also Highlighted
Issues of Advisory
Board Independence
and Oversight of the
Contractor
Supporting the Board

Our February 2006 report discussed the roles of certain federal agency
officials involved in the advisory board’s review of NIOSH's dose
reconstructions and site profiles that raised concerns about the
independence of this review. The project officer who was initially assigned
responsibility for reviewing the monthly progress reports and monitoring
the technical performance of the contractor reviewing NIOSH's dose
reconstruction activities for the advisory board was also a manager of the
NIOSH dose reconstruction program. In addition, the person assigned to
be the designated federal officer for the advisory board, who is
responsible for scheduling and attending board meetings, was also the
director of the dose reconstruction program being reviewed. In response
to concerns about the appearance of conflicting roles, the director of
NIOSH replaced both of these officials in December 2004 with a senior
NIOSH official not involved in the program. The contractor and members
of the board told us that implementation of the contract improved after
these officials were replaced. Since credibility is essential to the work of
the advisory board and the contractor assisting the board, we concluded
that continued diligence by HHS is required to prevent such problems
from recurring when new candidates are considered for these roles. With
regard to structural independence, we found it appropriate that the
contracting officers managing the contract on behalf of the advisory board
were officials from the Centers for Disease Control and Prevention,
NIOSH's parent agency, who do not have responsibilities for the NIOSH
program under review and are not accountable to its managers. In
addition, advisory board members helped facilitate the independence of
the contractor’s work by playing the leading role in developing and
approving the initial statement of work for the contractor and the
independent government cost estimate for the contract.

Our February 2006 report identified further improvements that could be
made to the oversight and planning of the advisory board’s contracted
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review of NIOSH's dose reconstructions and site profiles. We found that
this review presented a steep learning curve for the various parties
involved. In the first 2 years, the contractor assisting the board had spent
almost 90 percent of the $3 million that had been allocated to the contract
for a 5-year undertaking. In addition, the contractor’s expenditure levels
were not adequately monitored by the agency in the initial months and the
contractor’s monthly progress reports did not provide sufficient details on
the level of work completed compared to funds expended. The advisory
board had made mid-course adjustments to the contractor’s task orders
and review procedures, such as by revising task orders to reduce the
number of reviews to be completed or extend completion dates. However,
the board had not comprehensively reexamined its long-term plan for the
averall project to determine whether the plan needed to be modified in
light of knowledge gained over the past few years. Finally, without a
system to track the actions taken by NIOSH in response to the findings
and recommendations of the advisory board and contractor, there was no
assurance that needed improvements were being made.

We made three recommendations to HHS to address these shortcomings.
First, we recommended that HHS provide the board with more integrated
and comprehensive data on contractor spending levels compared with
work actually completed, which HHS has done. Second, we recommended
that HHS consider the need for providing HHS staff to collect and analyze
pertinent information to help the advisory board comprehensively
reexamine its long-term plan for assessing the NIOSH site profiles and
dose reconstructions. HHS is considering the need for such action. Third,
we recommended that the Director of NIOSH establish a system to track
actions taken by the agency in response to the board and contractor’s
findings and recommendations. NIOSH now tracks agency actions to
resolve the board and contractor's comments.

GAO’s Ongoing Work
Includes Focus on
Labor’s Involvement
in Certain Subtitle B
Program Activities

As part of our ongoing work, we are examining to what extent, if any,
Labor is involved in certain Subtitle B activities. While the director of
Labor’s Office of Workers’ Compensation Programs stated that Labor has
not taken any actions to implement the options outlined in the OMB
memorandum, Labor's internal correspondence reflects major concerns
about the potential for rapidly expanding costs in Subtitle B benefits
resulting from adding new classes of workers to the special exposure
cohort. One aspect of our ongoing work is determining whether Labor is
involved in activities that have been tasked to NIOSH, the advisory board,
or the contractor assisting the board, and if so, whether these activities
reflect an effort to constrain the costs of benefits. Our work in this area is
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still ongoing and we have not drawn any conclusions. Nonetheless, we
would like to briefly highlight the types of issues we will be analyzing as
our work proceeds.

NIOSH has, in some cases, shared draft versions of key documents with
Labor before finalizing and sending them to the advisory board for review.
For example, NIOSH has shared draft special exposure cohort petition
evaluations with Labor. Similarly, NIOSH has agreed to allow Labor to
review and comment on drafts of various technical documents such as site
profiles, technical basis documents, or technical information bulletins," all
of which are used to help perform dose reconstructions. Labor has
provided comments on some of these draft documents. Labor officials told
us that the basis of their involvement is Labor’s designation as lead agency
with primary responsibility for administering the program. Labor officials
added that their reviews of these documents focus on changes needed to
promote clarity and consistency in the adjudication of claims. In addition,
Labor has reviewed individual dose reconstructions completed by NIOSH.
Labor officials told us that they review all NIOSH dose reconstructions
and return them for rework if, for example, they find errors in factual
information or in the way the dose reconstruction methodology was
applied. We are currently examining the extent, nature, and outcome of
Labor’s comments on these various documents. As our review proceeds,
we plan to obtain more information on key issues such as the timing,
nature, and basis of Labor’s activities in light of the program’s design and
assignment of responsibilities.

Mr. Chairman, this concludes my prepared remarks. I will be pleased to
answer any questions you or other Members of the Subcommittee may
have.

Site profiles are documents that describe a specific work site, incluiding physical
appearance and layout of the site, the work processes used there, the Lypes of ma
used, potential sources of radiation, and other details important al that work sile.
profiles may be used Lo assist NIOSH in the completion of the dose reconstruction.
Technical basis documents are (he individual documents that form a site profile. Technical
information bulletins contain information on speeifie technical issues or procedures for
eslinualing radiation exposure for specific or multiple work sites. They are used Lo add to
or supplement site profiles and technical basis documents.

ite
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For further information regarding this testimony, please contact me at
GAO Contact and (202) 512-7215. Key contributors to this testimony were Claudia Becker,
Staff Meeta Engle, Robert Sampson, Andrew Sherrill, and Charles Willson.
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Mr. HOSTETTLER. We will now turn to questions.

Mr. Hallmark, your testimony today states that the Department
of Labor has a helpful role to play in defining the parameters for
who should be treated as part of the Special Exposure Cohort and
who should be excluded. You also assert that this has nothing to
do with cost containment.

However, in an October 2005 Department of Labor memo, pre-
pared for the OMB, it states, “DOL has also experienced problems
in several cases with a description of the class adopted by the Na-
tional Institute for Occupational Safety and Health, or NIOSH. In
view of the effect and costs of an overexpansive definition, we sug-
gest that such determinations also be subject to OMB clearance.”

Explain why involvement with setting up the class definition
does not also overlap with the Department of Labor’s agenda to re-
duce the costs of benefits.

Mr. HALLMARK. Well, first of all, Mr. Chairman, we don’t have
an agenda to reduce costs. As I have said before and I will continue
to say, our agenda has been and continues to be to focus on accom-
plishing consistent, fair and legally sufficient outcomes. That has
been and will continue to be our approach.

With respect to the issues that you’re raising from the October
memorandum, those are all issues associated with the OMB memo,
passback memo, that has been discussed since the March hearing.
OMB testified before you that they are not pursuing those options,
the Administration is not pursuing them, the Department of Labor
is not pursuing them; they are, in effect, a debate that’s over. I be-
lieve that that is, in fact, a clear description of the situation.

Mr. HOSTETTLER. Let me just ask you, are you familiar with this
memo that states, “In view of the effect and costs of an overexpan-
sive definition, we suggest that such determinations also be subject
to OMB clearance?”

Are you familiar with that memo?

Mr. HALLMARK. I’'m not sure whether I'm familiar with that par-
ticular memorandum or e-mail, but I'm sure those terms are used
in a lot of the e-mails that occurred, especially in that time frame.

Our interest is in consistency and fairness and lawful outcomes.
The use of the costs comes in when people ask us for estimates of
costs, and it’s a shorthand way of discussing the significance, the
size of a particular kind of issue that’s being discussed. But that
doesn’t change the fact that the real concern there is consistency
and fairness.

What we want to do is make sure that everybody is treated fairly
in this; and as I said earlier, in establishing a particular class,
HHS is granting benefits, presumptive benefits, to some individ-
uals who have one of the 22 listed cancers. By the same decision,
they are reducing the possibility of benefits being received by the
other 40 percent who don’t have one of those listed cancers. So
that’s one of the issues that we have tried to impress upon the
Board, NIOSH and HHS, that ideally the SEC designations should
be done very carefully and with an idea toward trying to avoid neg-
ative impacts, where it can be done.

Mr. HOSTETTLER. Have you received any communications from
OMB, formal communications in memorandum form, ordering the
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Department of Labor to cease and desist from implementing the
OMB passback memo?

Mr. HALLMARK. I'm not aware of a specific memorandum but
there have been many communications that I have been made
privy to in terms of both the statements made by OMB before this
Committee and letters directly to various Members of Congress.
Those are shared with me and with my leadership; and it’s very
clear what the position of the Administration is, and we are fol-
lowing that position.

Mr. HOSTETTLER. So is there official documentation that can be
accessed by the Committee similar to the passback memo?

What we'’re suggesting is, there’s a lot of discussion and rhetoric
and it’s all very encouraging rhetoric. But is there any official com-
munication between the Office of Management and Budget and the
Department of Labor with regard to the passback memo and to ne-
gate its impact?

Mr. HALLMARK. I am aware of numerous conversations, e-mails,
and as I said, the public documents that I have referenced just a
minute ago. There may be other documents that I haven’t seen, but
I'm not aware of them. In any case, the policy is clear.

Mr. HOSTETTLER. Could you make these public documents avail-
able to the Committee? We have not seen these public documents.

Mr. HALLMARK. The documents I was referring to are letters
from OMB to Members of Congress.

Mr. HOSTETTLER. But that’s actually more rhetoric. My question
is a formal indication to the Department of Labor that the
passback memo is null and void, and that’s not what I'm hearing.
Is there such a memo that says the passback memo is void?

I'm hearing a lot about conversations and letters written to Mem-
bers of Congress, but is there—is there a document similar to the
passback memo that has been—communication that has been made
in memo form saying that the passback effectively is null and void?

Mr. HALLMARK. Not to my knowledge or recollection.

Mr. HOSTETTLER. Thank you.

Dr. Howard, the Advisory Board on radiation worker health is
required to have a balance of scientific medical and worker per-
spectives. Today, only two bring a worker perspective and only two
bring a medical perspective. Do you consider the Board to be in bal-
ance with the requirements of EEOICPA? If not, explain the steps
that the Administration has taken to rectify the imbalance with the
statutory requirements.

Dr. HOwARD. Yes, Mr. Chairman. I'm not sure that right now
with vacancies on the Board that anyone can argue we’re in bal-
ance, because we have vacancies. I think our role in this at NIOSH
is to collect opinion from any party, the Board, any public member,
others who would like to nominate individuals to serve on the
Board; and then to look into their nomination, get a resume to-
gether and then forward those recommendations to the White
House. This is a Presidential advisory committee, so we ourselves
don’t make those selections.

Personally, I'd like to see our board filled with all of its statutory
members and to have that balance of scientific, medical and worker
perspectives, so—when we lose any individual in any of those three
groups then we lose that perspective, so it’s important that we
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have that balanced perspective. I'm hoping that the President’s ap-
pointment office will work expeditiously to fill those vacancies.

Mr. HOSTETTLER. My time for this first round has concluded, but
before I move on, Dr. Howard, I just want to commend you for your
naming of the two new resources to assist petitioners, the petition
counselor and the petitioner/claimant ombudsman, and especially
the naming of Ms. Brock as your petitioner/claimant ombudsman.
I appreciate that extraordinary effort to reach out to claimants to
create that point of contact in both cases.

The Chair will now recognize the gentlelady from Texas, Ms.
Jackson Lee, for questions for 5 minutes.

Ms. JACKSON LEE. Dr. Howard, allow me to echo the remarks of
the Chair in terms of those appointees and appointments and the
changes that have been made.

Mr. Hallmark, let me—in this season of joy, you have a very in-
teresting name, so I will try to be as joyous as I can; but I believe
I made some opening remarks—I indicated that if the appropriate
representative of the DOL—and this is not to disregard your posi-
tion to make changes, at least sufficient changes to give Congress
the impression that what you're saying today is all the way up the
food chain—and that means the Secretary of Labor from my per-
spective—but that we will treat this process in the respectful way
that it should be treated.

And despite the representations, there’s sufficient documentation
that speaks to cost containment and sufficient frustration by those
covered and petitioning for compensation and those not covered
that there seems to be a need, whether OMB needs to make a pub-
lic statement, a printed document that clarifies that their job and
task is not to short change, contain and make more difficult the
rights of the petitioners or victims who are seeking compensation.

So let me just cite for you an incident that occurred last week
when the Department of Labor apparently told a health care pro-
vider of services under this program that it was being terminated.
This frightened sick workers who did not have the time or the abil-
ity to quickly secure a replacement health care provider eligible for
reimbursement by DOL. In one case, we are advised the patient is
in end-stage disease and lives in a rural area.

How many claimants were affected by the proposed termination
of this health care provider and how many States? Did DOL sus-
pend payment for this vendor’s services, and if so, what was the
reason? And what can be done to ensure that claimants are not cut
off by health care services abruptly when you terminate a provider?

Mr. HALLMARK. Ms. Jackson Lee, first, let me go back to the
issue of the OMB memorandum that has been discussed by both
yourself and the Chair. I neglected to mention that the OMB docu-
ment, the original OMB document that started this entire discus-
sion, enunciated a series of options. It was not a directive to the
Department of Labor or anyone else; it was a series of ideas for dis-
cussion. Those ideas were never implemented. They aren’t part of
any directive to the Department of Labor or other entities. So that
probably explains why there’s not an OMB document directing that
they not be followed.

Ms. JACKSON LEE. What would be very helpful—and I appreciate
the testimony on the record—is a letter to that effect from the De-
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partment of Labor and from the Secretary of Labor that this was
an advisory document, that to date no such practices have been im-
plemented; and I'd go a step further to say at this juncture no such
steps are intended to be implemented.

Of course, every agency, as every Member of Congress, has a
right to change as conditions change, but that would be a very
helpful document as we try to help fix this issue.

Mr. HALLMARK. I understand.

To return to the second part of your question regarding the
health care provider, this is a reference to a company by the name
of Professional Case Management. I'll start by answering your sec-
ond question.

DOL did not propose to terminate services by this health care
provider to any of the claimants involved. I believe there are rough-
ly 50 individuals that this provider sent letters to saying that they,
the provider, was going to cut off services, but that was not at
DOL’s instruction. There has, in fact, been an ongoing dispute be-
tween this provider and the Department of Labor regarding billing
practices. We identified rather serious problems with the billings
being provided by this company, and we put their bills under sus-
pension for manual review. The company was issued its letters be-
cause the manual review has been slower than we would like, or
they would like, and we are taking steps to make sure that review
is accelerated.

But under no circumstances did we want those individuals to
have their provider services cut off; and we have arranged, as of
last Friday, with the company that those services will continue to
all of the individuals who received that letter and to any other indi-
viduals for whom they’re authorized as a provider.

Ms. JACKSON LEE. Thank you.

Let me move quickly. I do want to say, Mr. Hallmark, when is
the final rule going to be issued under Subtitle E? It has been more
than 18 months since the interim final rule was issued, and a num-
ber of important issues need to be resolved in the final rule that
have been left in limbo.

Can you explain the delay?

Mr. HALLMARK. The final rule is scheduled for completion before
the end of this calendar year, and I'm confident that will be accom-
plished. The process, as you know with any regulation, takes a sub-
stantial amount of time, and there’s a large number of entities and
individuals who review the document. It is in that review process,
and I expect it will be completed

Ms. JACKSON LEE. You will take input still if there’s some con-
cerns that we may have on the final rule?

Mr. HALLMARK. The rule is in the process of review within—fol-
lowing the comment period. So we don’t have an opportunity at
this point to accept additional comments.

Ms. JACKSON LEE. Let me, Dr. Howard, just mention that Texas
has been particularly disadvantaged with this legislative process.

There is no site profile for the Texas City Chemicals Plant. I hap-
pen to have been in the area of Texas City and elsewhere where
these seniors are located and to hear their passionate plea, “Can
you help us?” and “Can you bring Congress down to our community
so we can tell our stories?”
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Let me try to understand how NIOSH will do dose reconstruction
for workers at Texas City Chemicals and just, from your view, your
perspective on legislation that might help correct that by adding
those areas that have not been included in this previous legislation.

Dr. HowarD. My understanding is, the statute does not cover
contractors for AWE sites, and I believe that is an issue that is in
your legislation. It’s a class of workers without recourse under this
program in terms of eligibility.

Ms. JACKSON LEE. Do you see the value in assessing workers like
that? I know Congress is charged to legislatively change it, but
you're in the HHS. Can you see the value of trying to correct that
problem?

Dr. HOWARD. Definitely. Uranium or any other radioisotope, it
doesn’t matter what your employment status is, if you’re near it,
it’s going to influence your body.

So from that perspective, from the scientific or medical perspec-
tive, I can’t myself, as a physician, understand the distinguishing
characteristics. However, I can certainly understand from the point
of view of policy why those kinds of decisions were probably made
in 2000.

But from a medical standpoint, there’s no distinguishing char-
acteristic there.

Ms. JACKSON LEE. I'm sorry, I didn’t catch your answer as to—
I know that these are subcontractors; is there any work NIOSH is
doing on that?

Dr. HOWARD. Not under the current law.

Ms. JACKSON LEE. So what we would absolutely need is a change
in the law. And therefore there are victims, of course, that are not
being responded to because of—I call it “this quirk in the law,”
frankly, and nothing more, nothing less.

I appreciate your medical opinion, which is, exposure is exposure,
and it’s up to the policymakers to try to define how we can assist
these individuals who have been impacted.

Dr. HOWARD. Yes.

Ms. JACKSON LEE. The Labor-HHS Appropriations Act of 2006
required NIOSH to submit a report on whether there are addi-
tional radiosensitive cancers which should be added to the list of
22 cancers. The report was due on June 30th.

What is the status of that report?

Dr. HowaARrD. That report is under review, final review, I hope,
by the Department.

Ms. JACKSON LEE. And any light at the end of the tunnel?

Dr. HOWARD. I wish I had some light to shed on this. I do know
that it’s under review by the Department, and I make inquiries of
the Department on a regular basis.

We would have liked to have been on time. We’re not. We apolo-
gize for that, but I'm sure people in the Department whose respon-
sibility it is to review this are working hard on this.

Ms. JACKSON LEE. Mr. Chairman, I know we’re writing a lot of
letters, but I would appreciate a letter to the Secretary of Health
and Human Services to encourage a more expeditious response.
This is now December and it is the end of the year. It was due in
June and it’s an important document—maybe a letter to encourage
a speedier response.
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Mr. HOSTETTLER. I'll be glad to join the Ranking Member on
that.

Ms. JACKSON LEE. I'd appreciate it. Thank you, Mr. Chairman.

Mr. Bertoni, thank you very much for your presence here. You
have mentioned internal correspondence at the Labor Department
which reflects major concerns about the potential for rapidly ex-
panding costs in Subtitle B benefits. Can you give us some rep-
resentative examples of internal correspondence that reflect these
concerns?

Mr. BERTONI. I believe youre referring to page 9 of our formal
statement. That’s essentially a roll-up of—we only recently have
begun to essentially wade into 4,500 pages of documents that were
received by this Subcommittee for both Labor and NIOSH; and as
we have begun to do so, we’ve noticed some memorandums and e-
mails that pique our interest in terms of Labor’s concern about in-
creasing costs. And essentially we identified five initially, and we
look forward to wading even deeper and seeing what else we can
find. But it is our initial work.

Really, the five that we identified dealt with the Mallinckrodt
and the Iowa SEC petitions. I have the background materials that
we used to roll up that one statement, and it refers to, we have five
memos. Essentially the first is an April 14, 2005, assessment of
Special Exposure Cohort issues that states, “—and it’s the director
of OWCP—The ultimate impact of these two SECs, Iowa and
Mallinckrodt, being granted would be to destabilize the entire ra-
tionale for the dose reconstruction process.” One logical outcome
would be a move, gradual or sweeping, to grant SEC status across
the board. We estimate a $7 billion 10-year price tag for that even-
tuality.

A February 22, 2005, memo from the director states—and it’s to
the Secretary of Labor, that indicates that the addition of these two
new Special Exposure Cohorts could, “threaten the stability of the
current Part B program and would cause a $7 billion increase over
10 years if all sites became SECs,”—a very real possibility.

A January 27 memo—it’s actually an e-mail from the director,
states, indicates that the addition of several classes of employees
at the Mallinckrodt and Iowa Army Ammunition Plant facilities to
SEC would “lead almost inevitably to SEC petitions being brought
and accepted at virtually all DOE sites. That equates to added
costs of somewhere between $5 to $10 billion over 10 years.” We
have others that essentially express the same concerns.

To us, there are some terms in here, some statements that we
really want to follow up on with the agency to get their sense of
what exactly are they talking about in terms of undermining the
program, opening the floodgates per se by allowing these two SEC
petitions to go forward.

So we are continuing to pursue this and we have not had the
interviews that we will need to follow up with these folks to find
out exactly what the rationale was behind some of these state-
ments.

Ms. JAcksoN LEE. We thank you for very good and objective
work.
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Mr. Chairman, I ask for unanimous consent of the list that Mr.
Bertoni has just mentioned, that the list of the memos of Mr.
Bertoni could be added to the record.

Mr. HOSTETTLER. Without objection.

Ms. JACKSON LEE. All right. Let me just say, none of us here are
criticizing efficiency—and I'll close on this question—efficiency and
concern about the importance of conserving and/or respecting the
resources of the American people, but I'm disturbed by the litany
or the list of memos that really go to the heart of compensation and
decision-making, particularly impacting what Dr. Howard and his
team are doing. And so my question to you is that, as we looked
at these—or you've seen this list, and it appears that there may be
translated from the list of memos an intervention by the Depart-
ment of Labor to undertake reviews on what NIOSH is doing.

Do you see the appropriate nexus and connection that they
should be interfering with what NIOSH is doing in their SEC peti-
tion evaluations and technical assessments that they’re making?

Mr. BERTONI. Well, initially, under—under Executive Order
13179, Labor is tasked with it being the administrator for this pro-
gram. So, from a “keep the trains moving” operational standpoint,
they should have some role in reviewing some of the key docu-
ments that affect the implementation of this program.

What we’re interested in is, over time, what has been the nature
and extent of these reviews, and exactly, have they crossed over be-
yond clarity and consistency issues to, perhaps, questioning the
science of a particular dose reconstruction site profile or petition.
So, initially, we can’t say whether that has occurred, and—but over
the next coming months and weeks, we will be honing in on exactly
those issues. We will be very interested in timelines pre and post
memo, trends over the latter several months versus prior to the
memo, and should be able to put together a—through data mining
and analysis—a good sense of trends and the nature of the reviews
and, at some point, make a determination of whether a line has
been crossed, but I'm not in a position to make that determination
right now, but we will be following up on that.

Ms. JACKSON LEE. My time is up, Mr. Chairman.

I just wanted to say that, Mr. Bertoni, we appreciate the effort
to keep the train and the whistles and the bells going, but we don’t
want the train to be derailed. And I think that’s an important
question that has to be both asked and answered. I thank you for
your testimony.

I yield back, Mr. Chairman.

Mr. HOSTETTLER. I thank the gentlelady.

The Chair has a couple of questions to ask of our witnesses.

First of all, Dr. Howard, the Department of Labor has suggested
internally that NIOSH has acquiesced to, “claimant, Advisory
Board and political pressure and allowed the Advisory Board to op-
erate essentially as a worker advocacy organization.” Much of this
criticism seems to be centered around special cohort approvals and
related rulemaking.

My first question is: Is the Advisory Board providing peer review
or worker advocacy? And two, does Mr. Hallmark’s characterization
of NIOSH square with the reality as you see it as agency director?
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Dr. HowaArD. With regard to the first question, I would say, most
definitely, the Board provides peer review vital to the program. As
I mentioned in my oral statement, science without that robust criti-
cism from all parties—and the Board provides our formalistic para-
digm for that together with its contractor, SC&A. Without that,
then we at NIOSH have no assurance that our scientific conclu-
sions merit the respect that we think they deserve, and in that
process, the Board performs a vital function for us, so I would say
that the Board does that very well. As I said, I'd like to see the
Board fully balanced so that we have true worker representatives
on our Board, but I think that the Board does a great job, in that
regard, of peer review.

Mr. HOSTETTLER. Well, in that, let me just ask one more ques-
tion. Do you think the Advisory Board is more or less susceptible
to, say, political pressure than NIOSH in these determinations?

Dr. HOWARD. Well, I'm not sure more or less. I think—I think
the Board is a robust organization as a Presidential Advisory
Board. They engage in robust discussion on a regular basis both in
their formal meetings as well as in their subcommittee and work-
ing group meetings. Each issue is aired until everyone is satisfied.
It’s an exhaustive review that, I think, in the beginning when this
program was being developed, nobody realized the nature and the
scope of the review that would be necessary to settle some of these
scientific questions. So, in that regard, again, I think the Board is
performing a vital function for us at NIOSH.

Mr. HOSTETTLER. Thank you, and then the second question: The
Department of Labor’s characterization of NIOSH, does that square
with reality?

Dr. HOWARD. And the characterization again? I'm sorry.

Mr. HOSTETTLER. With regard to worker advocacy.

Dr. HowARD. Well, I don’t think that paints an accurate picture,
myself. I think what we’re dealing with here are scientific issues
that involve workers, so they are, by definition, worker advocacy-
oriented because we’re dealing with exposures to workers. We
think that our dose reconstructions, our technical basis documents,
our SEC petition evaluations are scientifically balanced. We don’t
pay any attention to whether we’re favoring one side or the other.
We look at the science, and we want to make sure, through this
process where we have a number of parties looking at it, that it
is scientifically sound however it turns out.

Mr. HOSTETTLER. Thank you.

Mr. Bertoni, what are the specific conflict roles that the GAO
identified with respect to the NIOSH Advisory Board and its audit
contractor as it pertains to the NIOSH compensation program offi-
cials?

Mr. BERTONI. The prior work I had noted?

Mr. HOSTETTLER. Yes.

Mr. BERTONI. Yes. Essentially, the—I'll give you one example.
The project officer who is essentially responsible for overseeing the
contract was, in fact, in charge of the—the program under review
at one point, so that was clearly, in our view, a conflict of interest
that was—that was addressed. Also, I believe the contracting offi-
cer was also a member of—or charged with attending Advisory
Board meetings—was also an—recording minutes and doing other
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functions for the Advisory Board—was also an officer or a manager
in one of the programs under review. So that, again, was clearly
a conflict that—ultimately, it was resolved, though.

Mr. HOSTETTLER. So personnel changes were made.

Are there any structural changes that you would suggest should
be made in order to relieve the notion of conflict of interest?

Mr. BERTONI. To the Board or relative to our current work look-
ing at NIOSH’s oversight of the ORAU?

Mr. HOSTETTLER. Well, either.

Mr. BERTONI. I think the adjustments that were made to the
board in its organization right now—we’re not aware of any specific
conflicts. We do have ongoing work that is going to look at what’s
in place now to at least provide for a reasonable amount of—to in-
sulate the board from conflicts of interest and, beyond that, look at
other options that one could take to strengthen the independence
of the board and avoid conflicts of interest, and we have prior work
where we've looked at in-depth analysis on at least nine other Ad-
visory Boards, and it was at the broader review a couple years ago
in 2004. We've actually documented best practices that you could
take to strengthen conflict of interest and independence of Federal
Advisory Boards, and that’s going to be part of our criteria as we
move forward and look at the relationship between NIOSH and the
contractor ORAU.

Mr. HOSTETTLER. Thank you.

Does the Gentlelady from Texas have any further questions?

Ms. JACKSON LEE. I do.

Mr. HOSTETTLER. The Chair recognizes the gentlelady from
Texas for 5 minutes.

Ms. JACKSON LEE. Thank you.

Mr. Bertoni, let me follow up on the line of questions of the
Chairman. How important is the transparency in the appointment
of the members of the Advisory Board that makes recommenda-
tions on the “special exposure cohort” applications?

Mr. BERTONI. As I just noted, we have a body of work that actu-
ally looks at the boards and committees, and we’ve come down on
record to say that transparency is important not only in terms of
the selection of board members, the identification of candidates, the
vetting, the process of determining qualifications, their specific
points of view. Transparency in that entire process as well as in
their day-to-day operations can only serve to—at least from a pub-
lic perception standpoint, to increase one’s view of the integrity of
that particular board. So there are—at the time of our last review
where we looked at this, there were 900 similar boards. We drilled
down on nine and essentially identified good practices, best prac-
tices that various boards do engage in to try to create situations
where boards are perceived and actually do function very independ-
ently and with little conflicts of interest. So, throughout that—their
deliberations and process, there should be transparency still; those
looking in from the outside can be assured. You may not agree with
the decision, but you at least are confident that—or are assured
that the process, the integrity of the process, was there.

Ms. JACKSON LEE. You just said something that may be—that
may not be the jurisdiction or the agenda for this particular hear-
ing, but you said there were 900 Advisory Boards about?
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Mr. BERTONI. Yes. At the time of our review, there were approxi-
mately 950, I think we cited in the report.

Ms. JACKSON LEE. And those boards are not subject to congres-
sional confirmation; is that correct?

Mr. BERTONI. Correct.

Ms. JACKSON LEE. Most of them are not?

What kind of—it’s good to say “transparency,” and it’s good to
have the GAO, and you’ve been very effective, I think, in answering
some of these concerns, but what kind of partnership with Con-
gress would be effective? We have offered the suggestion of congres-
sional appointment. There can be congressional reporting of the
Advisory Board, names to Congress, but I really do think that we
miss checks and balances, and that is an enormous component of
Government. That’s 900 Advisory Boards making, I believe, very
important decisions, and what we’ve found with some difficulty is,
of course, that we may be challenged as it relates to transparency.
What kind of partnership do you think, prospectively, this whole
contingent of Advisory Boards might be able to have with Con-
gress?

Mr. BERTONI. I'll preface this with the fact that we haven'’t really
looked at 5840 and all the elements of it.

Ms. JACKSON LEE. I understand.

Mr. BERTONI. We are well aware. We have in place as one of the
options we are considering as we look at other models for where
you might move with strengthening the integrity—or the independ-
ence of an Advisory Board or in terms of developing its selections.

Ms. JACKSON LEE. A portion being appointed and a portion com-
ing through the Congress?

Mr. BERTONI. Correct. Yes.

My general reaction to the selection process is I think it should
be open. It should be open to several sources of nomination as he
noted. There are—there are ways that certain boards get the word
out that they are looking for nominees. They’re going as far as pub-
lishing this in the Federal Register, but I think, right from the
start, it should be a public process to announce we are looking for
qualified members, opening it up to nominations from various
sources, and there should be a public vetting and approval process
and even right down to the point of looking at the prospective per-
son’s past statements, prior employment to get—to get a good sense
of not only technical expertise but also their particular point of
view, and I don’t see any reason why Congress from its oversight
standpoint can’t request key information leading up to the selection
of the board.

Ms. JACKSON LEE. Sir, I think that’s an excellent direction.

Dr. Howard, without giving names, your present Advisory Board
is how large?

Dr. HowARD. Right now, statutorily, I think there are six sci-
entific members, three medical members and three worker reps. I
believe that we’re down one medical and one worker rep.

Ms. JACKSON LEE. And I think

Dr. HOwWARD. He’s nodding that I'm correct.

Ms. JACKSON LEE. And your scientific members are academic or
in companies?
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Dr. HOWARD. They can be a mixture of both. They usually have
academic credentials. They may not be in an academic setting, but
they tend to be academically oriented.

Ms. JACKSON LEE. Do you agree with transparency along with
the vigorous oversight or input that you’ve just articulated is clear-
ly im&)?ortant, one, to protect the victims of this particular Advisory
Board?

Dr. HOWARD. Definitely. Transparency of the members of the
Presidential Advisory Board is very critical because we’re making
the kind of decisions that the Chairman referred to where people
can perceive them as biased, so it’s extremely important that we
be as transparent as possible.

Ms. JACKSON LEE. So any attempt to help enhance that trans-
parency, whether it’s a congressional partnership or oversight,
might be constructive?

Dr. HowArD. Well, I'll leave that to Congress, but certainly, from
my perspective, we do everything possible at NIOSH to ensure that
our processes of selection recommendation to the President and
this Advisory Board is as transparent as possible, so that’s cer-
tainly something that we have in common.

Ms. JACKSON LEE. Mr. Hallmark, let me just conclude by saying
to you, you've presented a case of innocence, and we do appreciate,
first of all, your presence here today. You can sense—sense some
consternation with the process that we’ve had to pursue, but I
would ask, as you’ve made your presentation, that you glean from
this hearing the importance of this issue and the need to com-
pensate victims fairly. NIOSH needs to be able to work effectively.
Frankly, I think that the program is fractured by not including
those subcontractors, but most of all, we want to hear that the De-
partment of Labor will view its role in moving the compensation
ball forward and not the role of containment—is that my under-
standing?—cost containment outside the ordinary business respon-
sibilities that all agencies have. This program is a program that
was set up to compensate, through the legal procedures that
NIOSH has instigated, the victims.

Mr. HALLMARK. Well, I would repeat that many of the documents
and e-mails that are being discussed here today date back to a de-
bate that was associated with the OMB memorandum of last fall,
a year ago. Those documents, in effect, came to a close with the Ad-
ministration determination not to proceed with any of the options
that had been presented, so I think it’s important to look at this
from the perspective of time frames.

One of the witnesses in the previous hearing talked about a
memorandum that I had written in February, I believe it was, of
2006. That was—and suggested that that indicated that we were
continuing to pursue a cost-cutting agenda. In fact, that memo-
randum was written before OMB issued its decision before this
Committee and in other venues about not pursuing those options.
So that’s, in my view, past history. My testimony today talks about
the fact that we are looking at the program to make sure it’s fair
and to make sure that we’re compensating people and as quickly
as we can, and as I'd repeat the notion that, in our review, for ex-
ample, of the dose reconstruction reports that we get from the—
from the NIOSH, we want to make sure theyre right; 2,000 of
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those cases have been sent back for rework for various reasons, and
almost 90 percent of those reworks were on cases where the
NIOSH outcome was less than 50 percent and the individual was
not going to get a benefit. We sent them back to give the individual
another chance, and I believe in something like 350 of those cases,
the individual ended up receiving the benefit.

That’s what we’re supposed to do. That’s what we are doing on
an ongoing and constant basis. We're not trying to stop claims.
We're not trying to save money. We know that this program is very
important, and we know that the benefits are mandatory benefits.
So we decide after the inputs from NIOSH and other—and other
sources that the claim is payable, and it will be paid, and that’s—
that’s the best—that’s the way this operation is supposed to work,
and that is our goal. So we are—we are of like minds in that re-
gard, I believe, and we proceed down the path to make sure the
program is, in fact, honoring its promises.

Ms. JACKSON LEE. So the era that we have passed through on
this cost-containment memo is behind us at this juncture?

Mr. HALLMARK. The only thing I'm stumbling on is the issue of
a cost-containment memo. The OMB memo, which issued options
which were at issue for a number of months, is behind us because
the Administration/the Department of Labor are not proceeding
with that set of options.

Ms. JACKSON LEE. Thank you.

I hope that we will get the solution, Mr. Chairman, for the vic-
tims. That is the only reason why the two of us are here and have
been here for five hearings consistently, and I hope that you will
continue your interest and advocacy, and I would hope that this
would be—find its way to the top of the agenda for the 110th Con-
gress. People are really, really in need, and I thank the witnesses,
and I yield back.

Mr. HOSTETTLER. I thank the Gentlelady.

I also want to thank the witnesses for your input and your addi-
tion to the record. It’s been most helpful.

I would advise the Subcommittee that all Members will have 2
legislative days to make additions to the record and that this Sub-
committee will be making significant submissions to the public
record. The business before the Subcommittee being now com-
pleted, we are, without objection, adjourned.

[Whereupon, at 5:35 p.m., the Subcommittee was adjourned.]
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STATEMENT OF THE
HONORABLE JOHN N. HOSTETTLER
CHAIRMAN OF THE SUBCOMMITTEE ON
IMMIGRATION, BORDER SECURITY AND
CLAIMS
FOR THE DECEMBER 5§, 2006
OVERSIGHT HEARING ONTHE ENERGY
EMPLOYEES OCCUPATIONAL ILLNESS
COMPENSATION PROGRAM ACT ARE WE
FULFILLING THE PROMISE WE MADE TO
THESE VETERANS OF THE COLD WAR WHEN
WE CREATED THE PROGRAM?”

This is the fifth and final hearing in a series of hearings
before the Subcommittee in this Congress on the
implementation of the Energy Employees Occupational
Illness Compensation Program Act (EEOICPA).

The overarching purpose of these hearings has been to
make sure the Government is fulfilling the promises made
to these workers who sacrificed so much for their country
during the Cold War. This program was created to help
them -- not as some science experiment to provide
unlimited employment for the government contractors’
community, and certainly not to set these workers up to be
deceived and minimized by the Government yet again.
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Because DOE and its contractors often did not properly
monitor workers' exposures to radiation and other toxins
and often records of worker exposures no longer exist,
EEOICPA provided that HHS could designate such
workers as members of the "Special Exposure Cohort
(SEC)." Under a designated SEC, benefits are paid to
workers who received on the job radiation exposure for a
period of time and who have been diagnosed with 1 of 22
"radiosensitive" cancers.

When this law was enacted in 2000, Congress did not
know how many new groups of workers might be
designated as belonging in a Special Exposure Cohort, but
from hearings in this Committee, we knew that there was
limited radiation monitoring data and non-existent health
physics programs in the earliest years and this would
make it almost impossible to accurately reconstruct dose
for many claimants.

Without the ability to add workers to the Special Exposure
Cohort, many would face an insurmountable burden of
proof, when it was the government who placed them in
harms way, frequently misled them about the hazards they
were facing, and failed to properly monitor their
exposures.
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It seems prudent to revisit some of the historical evidence
of the Government’s knowledge of what these workers
were being subjected to and the intentional decision to
keep that knowledge a secret.

At Mallinckrodt, a 1951 Atomic Energy Commission
memo assessed their “potential liability” as a result of
workers receiving “radiation exposure for several years
had been considerably in excess of any group for which
data are available. The memo concedes “the possibility of
tumor development among Mallinckrodt employees must
be recognized”, but the workers were never told.

There are several examples from a formerly secret memo
by the Atomic Energy Commission entitled “Health
Hazards in New York Operations Office Facilities
Producing and Processing Uranium, April 1, 1949” that
shed light on the amount of exposure workers received.

At Harshaw Chemical in Cleveland, Ohio, AEC memos
show 33 of 88 employees were exposed to uranium dust
concentrations of 140 to 370 times the so called preferred
level, and many employees had 2-4 years of exposure at
these levels.

At Electromet in Niagara Falls, New York, the AEC found

3
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that most of the process workers were exposed to uranium
dust at 5 times the so-called preferred level, and the
“bomb loaders” were exposed to 600 times the preferred
level in 1948.

At the Simonds Saw and Steel plant in Lockport, New

Y ork, the AEC wrote that “In order to satisfy Hanford’s
urgent need for rolled metal (uranium), it was necessary to
begin operations before suitable controls could be
installed.” As a result, employees were exposed to a
daily average of 155 times the preferred levels of uranium.

An AEC memo acknowledged that, with the exception of
one facility, “no effort has been made to explain [to
workers] the nature of the special problems which exist.”

The AEC wrote that employees were “transferred from
department to department and no record made of the fact.
It will, therefore, be impossible without relying on the
memory of the individual employees and their foreman, to
reconstruct the dust exposure records of many present
employees.”

The AEC noted that due to the health hazards to workers,
“The decision must therefore be made to provide
satisfactory operating conditions despite existing

4
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operations pressures. If this is not done, it will be
necessary to classify at least some of the operations within
these plants as being extra hazardous in nature. This of
course, means concomitant complications, such as
difficulties in securing individuals for the job if full
recognition is given to its extra-hazardous nature, and
insurance difficulties.”

These are just a few examples of the history that guided
the decision to provide relief for the workers through the
Special Exposure Cohort petition process.

While progress has been made regarding claims processed
at DOL, several thousand dose reconstructions are not
completed at NIOSH more than 6 years after enactment.
Advisory Board members have been removed and added
with no rhyme or reason leaving the Board unbalanced.
The Administration has not acted on repeated requests by
this Committee, as well as many members of Congress, to
rectify this imbalance. Although OMB has indicated that
the OMB passback does not reflect Administration policy,
DOL’s involvement in selectively culling compensable
claims to second guess NIOSH, constant internal criticism
of the Advisory Board and the audit contractor,
brainstorming on ways to limit the scope of SECs, and
significant involvement in SEC rulemakings raises

5
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questions, now being evaluated by the GAO, on whether
DOL has exceeded its authority and is involved in issues
the law reserves for NIOSH and the Advisory Board.

A number of pressing concerns with Subtitle E of the
program, the portion of the program that provides wage
replacement and/or impairment benefits to workers for
their illnesses from exposure to toxic substances at DOE
facilities, have yet to be scrutinized by the Committee.

DOL testimony at our March 1, 2006 hearing about the
DOL’s role in the development of the OMB Passback
included a statement that: “... cost containment is not part
of any strategy or involvement that the Department of
Labor has had in this process.” Yet oversight by this
Subcommittee has found emails and memos discussing
controlling approvals of SEC petitions by: 1) having
OMB review each petition with DOL input prior to final
approval , a role specifically tasked to HHS; 2)
“refreshing” the members of the Advisory Board, to
correct what is framed as an excessively claimant
favorable Board; 3) selecting certain claims for cancers
deemed compensable by NIOSH and then dissecting the
NIOSH radiation dose estimate looking to show NIOSH
error and justify an argument to reduce compensable
claims; 4) ways to reduce the number of workers included

6
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in SEC classes; 5) working on NIOSH rulemakings to
reduce the list of 22 SEC covered cancers, and finding
legalistic interpretations to reduce the number to as few as
one type of cancer; 6) developing contingency plans to
seck advice from the Justice Department that would
relieve DOL of the obligation to pay benefits to certain
Special Exposure Cohorts, if DOL disagreed with the
rationale for approving that SEC; and 7) bringing in other
entities to challenge NIOSH recommendations for SECs.

We hope DOL will shed light on the discrepancy between
previous testimony to this Committee in March and the
documents subsequently viewed by the Committee that
any rational person would perceive to be a benefits
containment agenda through March of 2006.

Although DOL has produced about a dozen binders of
materials to the Committee, we note that another 8 binders
could only be reviewed in the DOL’s offices and copies
could not be made. Although 4 trips have been made to
DOL, this inconvenience has hampered the necessary
Committee oversight over the program.

Many documents reflect a DOL attitude that SECs are not
soundly based and that HHS and the Advisory Board can’t
be counted on to fight off claims regarding shoddy

7
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radiation monitoring data.

A February 2005 memo to the Secretary of Labor, states:
“HHS has acquiesced to claimant, Advisory Board and
political pressure.” An August 2005 memo accuses
NIOSH of “capitulation” and then states, with respect to
efforts to cut back the number of cancers compensated
under the HHS SEC Rule, “NIOSH is taking a tremendous
amount of heat on this issue and indications are that they
are looking for ways to crumble.”

A February 2005 statement shows disdain for the
Advisory Board complaining: “... thoughtful deliberation
by the Board, not something toward which they’ve shown
a tendency anyway, will be extremely limited under these
conditions.”

While publicly professing no interest in the outcome of
SEC recommendation on Mallinckrodt facility to Senator
Kit Bond and the Advisory Board, internal DOL
comments state: “The final vote is now projected for the
Board’s next meeting in early July. It may be that at least
two current members of the Board will be replaced by
new appointees by then, which could significantly change
the dynamic of the Board. Such a change is critical, since
the Board and it’s contractor seem bent on demanding that

8
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NIOSH’s processes be far more perfect than is possible,
failing which, SECs would be demanded everywhere.”

When briefing the top officials at DOL, staff suggested
inflated cost estimates for new SEC designations. For
example, they stated “The ten year added cost for the
lowa SEC alone has been projected at $1 billion. ” The
expenditures for the lowa SEC have been about $49
million as of November 12, 2006. This is 5% of the DOL
staff cost estimate. This cost is unlikely to grow much
more because there has already been intensive claimant
outreach and new claims filing have dropped off
significantly. With respect to Mallinckrodt, DOL staff
wrote: “The ten year added cost for a Mallinckrodt SEC
was about $500 million.” However, that costis $17.7
million or about 3.4 of a percent of the amount projected.

Mr. Hallmark maintains this alarmist tone in memos to the
Secretary where he states: “The stability of the current
Part B program is at risk.”

DOL has dismissed the concerns about their actions as no
longer relevant since DOL has ceased and desisted from
implementing the passback in May 2006.

If this is the case, the Committee will need to review

9
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additional documents. The culture of disdain towards
claimants and NIOSH appears so embedded in DOL that
it will be important to take a hard look at what has
transpired since the OMB passback first saw the light of
day in order to confirm DOL’s declaration.

We will need to look at the DOL’s internal
communications since our February 2006 request. As
such I will be working with the Ranking Member after the
close of this hearing to send a letter to both DOL and
NIOSH seeking to update the requests previously made to
the two agencies, and to reiterate the need to produce the
documents which have been withheld.

We will hear from DOL, NIOSH and GAO today. We
had invited the DOL Ombudsman, however, we have been
advised that this position is vacant, and has been vacant
since the beginning of October. We are disappointed that
none of the staff from that Office will be made available,
because their reports to Congress and the
recommendations they can offer are important in
formulating reform legislation.

We want these hearings and the detailed record left behind
to create a roadmap for the 110th Congress to follow up
on areas that need further inquiry and to enact reforms.

10
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To the bean counters, [ would remind you that these aren’t
normal beans you’re counting. These funds are a small
acknowledgment of their sacrifice to workers whose lives
were put at risk to make this country safe enough for us to
sit in our offices counting beans. Show some respect and
gratitude is my request.

To the workers, 1 say a heartfelt thank you. Thank you for
your service to our nation. There are many of us who do
appreciate you and your families’ contribution to our
world and want to do right by you. I’d like to think this
Committee’s hearings and oversight efforts have
contributed to that goal and I consider it a privilege to
have led that effort this Congress. I only wish more of the
problems of the program could have been solved
conclusively. Finally, I want you to know I have
confidence that there are many people in this Government
and this country who will continue to fight for you to get
the respect and care you deserve for all you have done for
us.

11
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CONGRESSIONAL BLACK CAUCUS Statement

Congresswoman Sheila Jackson Lee
Oversight hearing on "The Energy Employees Occupational

Iliness Compensation Program Act — Are We Fulfilling
the Promise We Made to these Veterans of the Cold
War When We Created the Program?” Part five in a Series.

Subcommittee on Immigration, Border Security, and Claims

December 5, 2006

This is the fifth in a series of hearings on Subtitle B of the
Energy Employees Occupational Illness Compensation Act.

Subtitle B covers occupational illness associated with making
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nuclear weapons. Workers who have contracted one of these
illnesses may be eligible for a lump sum payment of $150,000 and
prospective medical benefits.

In processing radiation related cancer claims, the National
Institute for Occupational Safety and Health (NIOSH) is required to
estimate a worker’s exposure to radiation. If this is not feasible but
it is clear that the health of workers may have been endangered by
radiation exposure, the workers can petition to be designated as
members of a “Special Exposure Cohort” (SEC), which establishes
an unrebuttable presumption that certain cancers are work related.

In an internal passback memorandum from the Office of
Management and Budget (OMB) to the Department of Labor
(DOL), OMB states that the Administration will convene a White
House-led interagency workgroup to develop options for
administrative procedures to contain the growth in the costs of the

Compensation Program. The series of five hearings addresses
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concerns about the cost containment measures recommended in this
passback memorandum.

Government witnesses have testified that cost containment is
not a factor in deciding which claims to pay, and they have said that
the recommendations in the passback memorandum have not been
implemented. The Administration may not be implementing the
specific recommendations in the passback, but that does not mean
that no efforts are being made to contain the cost of the program.

At the previous hearing on November 15, 2006, Richard Miller,
a Senior Policy Analyst for the Government Accountability Project,
testified that DOL is employing cost containment measures. For
instance, DOL has criticized the details in most of the proposed SEC
designations in what he believes to be an effort to reduce benefits,
and it has changed the regulations governing SEC petitions to make
it more difficult to qualify.

Dr. John Mauro, the Project Manager for S. Cohen &

Associates (SC&A, Inc.), testified at the same hearing that the
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Administration recently made it more difficult for SC&A to access
data and records when it reviews a recommendation from NIOSH to
deny an SEC application. This makes it more difficult to evaluate
the records which are the basis for the denial recommendations.
Cost containment is not the only problem that has come to our
attention at these hearings. Another witness at the previous
hearing, Kathy Bates, described the difficulties her family has had
in trying to obtain compensation for the death of her father from
cancer caused by work site radiation exposure. The initial claim
was rejected on the basis of radiation exposure records that did not
pertain to her father. Ms. Bates brought this to the attention of the
office processing the claim and received assurances that the social
security card number would be corrected. Nevertheless, when a
new decision was rendered, it denied the claim again using the same
incorrect social security number to identify her father’s records.
Ms. Bates concluded that quality control measures are needed for

the process of evaluating claims. I agree.
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I have introduced a bill to address the cost containment issue,
the Energy Employees Occupational Illness Compensation Program
Improvement Act of 2006, H.R. 5840. Among other things, it would
shift the authority for making Advisory Board appointments to the
Congress. Tt would require the HHS Secretary to abide by the
recommendations of the Advisory Board, unless there is a clear
error. It would establish enforceable conflict of interest
requirements with respect to NIOSH’s dose reconstruction
contractors. Also, it would eliminate unfairness by making benefits
available to some subcontractor employees who worked at atomic
weapons employer facilities but presently are not covered by the
Act.

These workers made a commitment to our country when the
country needed them. Now, it is our turn to help them in their time

of need.
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SIGNIFICANT DOCUMENTS AND COMMUNICATIONS RELATED TO THE SUBCOMMITTEE’S
OVERSIGHT OF THE ENERGY EMPLOYEES OCCUPATIONAL ILLNESS COMPENSATION
PROGRAM AcCT

The following documents and communications are significant
items the Subcommittee has come across during its oversight
investigation on EEOICPA. The Subcommitte found that there
is a continuous stream of communications too numerous to
include in the record dating from 2002-2006 that reflect a
general mentality in the DOL hierarchy from the Assistant
Secretary level down to the health physicists reviewing cases
that --

a. Costs are the primary consideration in DOL policy
regarding the program.

b. Any other opinion (executive and legislative) that
conflicts with DOL policy and opinions is borne of
ignorance, an attempt to defraud the American
taxpayer, politics, or some vague personal agenda.

c. Everyone except DOL is in the pocket of the worker
advocates or pursuing an agenda for financial gain.

d. Exaggeration of the impact of every action by the
Advisory Board and the Secretary of HHS is required
when reporting to the Secretary of Labor.

Additionally, the Subcommittee found numerous
communications dating from 2002-2006 within the HHS offices
involved with EEOICPA as well as between those HHS offices
and DOL strategizing on minimizing payouts. The following
communications are a small sampling of such communications.
Relevant correspondence as well as historical and research
documents have also been included.
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[For THE Recots]

---—-Original Message-----

From:; Halimark, Shefby - ESA

Sent: Monday, March 17, 2003 9:13 AM

To: Turcic, Peter - ESA; Tompkins, Elena; Keelan, Elizabeth
Subject: RE: EEOICPA Master List emalls

Exactly. We got a pretty good final NPRM out of them — we don't want it to crumble
under extemal pressure.

-——Original Message-—-

From: Turdc, Peter - ESA

Sent: Monday, March 17, 2003 9:02 AM

To: Hallmark, Shelby - ESA; Tompkins, Elena; Keelan, Elizabeth
Subject: RE: EEOICPA Master List emails

OK ~ based on the Advisory Board teleconference, it appears that the early
comments on the rule go to the definition of a facility and the limitation of some
SEC's to specific cancers other than the 22. We should keep a close eye on
these issues so that NIOSH don't just fold on them.

-—-Original Message----

From: Hallmark, Shelby - ESA

Sent: Monday, March 17, 2003 8:58 AM

To: Turdic, Peter - ESA; Tompkins, Elena; Keelan, Elizabeth
Subject: RE: EEOICPA Master List emails

1 think it would be wise to have someone there to listen, aithough it's
NIOSH’s show.

--—Original Message-——--

From: Turdi, Peter - ESA

Sent: Monday, March 17, 2003 7:08 AM

Yo: Tompkins, Elena; Keelan, Elizabeth; Turcic, Peter - ESA;
Halimark, Shelby - ESA

Subject: RE: EEOICPA Master List emails

Importance: High

Should we aftend?

—~—0Qriginal Message-—-

From: T« ins Elena [mailte

elena@dol.gov]

Sent: Friday, March 14, 2003 4:13 PM

To: Keelan Elizabeth; Turcic Peter-ESA; Hallmark
Shelby-ESA

Subject: FW: EEOICPA Master List emalls

This is information on a NIOSH Congressional briefing
on their proposed rule for special exposure cohorts...
—Original Message--—-

From: Chang, Chia-Chia [malito:cuc8@cdc.gov]
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Sent: Friday, March 14, 2003 3:43 PM
To: ‘Lerer, Steve'; ‘tompkins-elena@dol.gov'
Subject: RE: EEOICPA Master List emalls

Thanks.

FYI, Ted Katz will be doing the briefing on the SEC
NPRM on Fri, 3/21, at 11am in Dirksen 430 and 2pmin
Raybum 2175.

-——Orlginal Message-—
From: Lemer, Steve
ito: L q doe. gm]
Sent: Friday, March 14, 2003 3:35 PM
To: 'cucB@cdc.gov’
Subject: FW: EEOICPA Master List emails

Cha Cha - Hopes this helps! Please let me know the
details of the briefing when finalized. Thanks. Steve



72

rage 1ol

Search 4

From: Kotsch, Jeffrey - ESA f'}
Sent:  Wednesday, May 07, 2003 2:10 PM

To: Hallmark, Sheiby - ESA

Subject: RE: Notes Form NIOSH Advisory Board Telephone Meeting on May 1, 2003

.

Shelby, some of the Board members acknowiedged the scientific basis for this approach early on. However, as the public
clamor continued at each meeting, the members withdrew, even the “scientific” types. My parsonal impression s that the
Board reacts to policy type decisions rather than the technical issues (that they're actually mandated to review). | believe
it refiects the make-up of the Board (union/worker oriented).

NIOSH staff noted at numerous times that they were only there to provide information (when requested).
My personal thoughts and observations only.

Jeff
——-Original Message---—-
From: Hallmark, Shelby - ESA
Sent: Wednesday, May 07, 2003 1:58 PM
To: Kotsch, Jeffrey - ESA
Cc: turdic pete; mosier roberta; nesvet jeff
Subject: RE: Notes Form NIOSH Advisory Board Telephone Meeting on May 1, 2003

Did NIOSH not do any selling on this? t know the Millers and worker advocates walled about it, but there's good
scientific reason for limiting the cancers, | was told, and surely some of the Board would have been supportive of
that. Allowing the Board to go so strongly against this makes for a steep climb in the final rute.

-----Original Message-—-- .
From: Kotsch, Jeffrey - ESA

Sent: Wednesday, May 07, 2003 1:47 PM

To: Hallmark, Shelby - ESA

Subject: RE: Notes Form NIOSH Advisory Board Telephone Meeting on May 1, 2003

Shelby, the vote on the 22 cancers was lotally in favor of deleting the ianguage, except for an abstention
by Wanda Munn. The Board's comments, along with all of the other public comments received, will be
posted on the NIOSH-OCAS website; probably in the next two weeks.

Jeff

-—-Original Message-----

From: Hallmark, Shelby - ESA

Sent: Wednesday, May 07, 2003 1:41 PM

To: Kotsch, Jeffrey - ESA; Turcic, Peter - ESA; Mosier, Roberta - ESA; Leiton, Rachel - ESA
Cc: Halimark, Shelby - ESA; Relnhaiter, Mark A - ESA; Rose Toufexis

Subject; RE: Notes Form NIOSH Advisory Board Telephone Meeting on May 1, 2003

Jeff, was the Board's vote on the issue of less than 22 cencers recorded ~ that is, do you know
ha\tl,v magy and who voted which way? Will we be abie to see the actual comment the Board
submits

--—-Original Message-——

From: Kotsch, Jeffrey - ESA

Sent: Tuesday, May 06, 2003 7:40 AM

To: Pete Turcic; Roberta Mosier; Rachel Leiton

Cc: Shelby Haillmark; Mark Refnhatter; Rose Toufexis

Subject: Notes Form NIOSH Advisory Board Telephone Meeting on May 1, 2003
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e -

Attached are the brief notes from the NIOSH Advisory Board's telephone meetmg on May
1, 2003. This was the last of their meetings on their review of the SEC NPRM

Jeff
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Reinhalter, Mark A - ESA

From: Halimark, Shelby - ESA

Sent:  Wednesday, May 07, 2003 4:11 PM

To: Turcic, Peter - ESA; Nesvet, Joffrey L - ESA

Ce: Mosier, Roberta - ESA; Reinhalter, Mark A - ESA

Subject: RE: Notes Form NIOSH Advisory Board Telephone Meeting on May 1, 2003

That could be true if they're hoiding a public hearing aimed at gathering input, but the deliberations of the Board
require some management if they're not to be left with a fait accompli ~ otherwise Rick Mifler is in effect running
things without opposition.

-—Original Message—

From: Turdic, Peter - ESA

Sent: Wednesday, May 07, 2003 3:35 PM

To: Nesvet, Jeffrey L - ESA; Halimark, Shelby - ESA; Kotsch, Jeffrey - ESA

Cc: Mosler, Roberta - ESA; Reinhalter, Mark A - ESA

Subject: RE: Notes Formn NIOSH Advisory Boart! Telephone Meeting on May 1, 2003
Importance: High

That was well understood. NIOSH was vary Jow keyed on the whole thing — they didn't defend the
pasition. | think NIOSH feels that they can only listen and cannot appear to defend the policy choice ina
proposed fuie.

~—-Original Message—-

From: Nesvet, Jeffrey L - ESA

Sent: Wednesday, May 07, 2003 2:57 PM

To: Turcic, Peter - ESA; Hallmark, Shelby - ESA; Kotsch, Jeffrey - ESA

Cc: Moster, Roberta - ESA; Reinhater, Mark A - ESA

Subject: RE: Notes Form NIOSH Advisory Board Telephone Meeting on May 1, 2003

Did anybody from NIOSH explain the somewhat quirky way that this woukl work, i.e. that they
wefs not (and could not since it is established by the Act) limiting the cancers for which any SEC

ber couki be but only providing that you have to have a specific cancer
tn bg Inciuded in the class.

Since you can only collect one $150k payment that might not be a significant point if you are
already in because the one cancer was listed (though it makes medical payments for any other
listed cancer simple to pay). The rule does not require that the cancer you are required to have
be a listed cancer. You could, however, have a class requiring a non-listed cancer, of course you
‘would have to have a listed cancer as well ta get coverage through the SEC.

Originally, we commented on their draft language by noting we did not think that @ one cancer
class was prohibited by the Act, which was what the draft said. They later decided that t made
scientific sensa since different exposures triggered different cancers. Are they backing off that
position?

-—-Original Messape—-

From: Turdc, Peter - ESA

Sent: Wednesday, May 07, 2003 2:08 PM

To: Haltmark, Shelby - ESA; Kotsch, Jeffrey - ESA

Cc: Turcle, Peter - ESA; Mosler, Robenz ESA; Nesvet, Jeffrey L - ESA

Subject: RE: Notes Form NIOSH Advisory Board Telephone Meeting on May 1, 2003
Importance: High
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What { got from the discussion was that the Board, decided this issue solely on the issue
of being equitable. The advocates made the pitch that the intent of Congress was to
have a uniform and equitable program and no one countered that the limitation of
cancers ta only those that could reasonably come from the specific situation, i.e. lung
cancer when the risk was fimited to inhalation, is in fact the uniform and equitable
approach.

~—=QOriginal Message--~—

From: Hallmark, Shelby - ESA

Sent: Wednesday, May 07, 2003 1:58 PM

To: Kotsch, Jeffrey - ESA

Cc: turcic pete; mosier roberta; nesvet jeff

Subject: RE: Notes Form NIOSH Advisory Board Telephone Meeting on May 1,
2003

Did NIOSH not do any selling on this? | know the Millers and worker advocates
wailed about it, but there's good scientific reason for limiting the cancers, | was
told, and surely some of the Board would have been supportive of that. Allowing
the Board to go so strongly against this makes for a steep chmb in the final rule.

-—--Original Message-----

From: Kotsch, Jeffrey - ESA

Sent: Wednesday, May 07, 2003 1:47 PM

To: Halimark, Shelby - ESA

Subjact: RE: Notes Form NIOSH Advisory Board Telephone Meeting on
May 1, 2003

Shelby, the vote on the 22 cancers was totally in favor of deleting the
language, except for an abstention by Wanda Munn, The Board's
comments, aiong with all of the other public comments receivad, will be
posted on the NIDSH-OCAS website; probably in the next two weeks.

Joff

——-Original Message-—--

From: Halimark, Shelby - ESA

Sent: Wednesday, May 07, 2003 1:41 PM

To: Kotsch, Jeffrey - ESA; Turcic, Peter - ESA; Mosler, Roberta -

ESA; Lelton, Rachel - ESA
Cc: Hallmark, Sheiby - E5A; Reinhatter, Mark A - ESA; Rose
Toufexis

Subject: RE: Notes Form NIOSH Advisory Board Telephone
Meeting on May 1, 2003 .

Jeff, was the Board's vote on the Issue of less than 22 cancers
recorded — that is, do you know how many and who voted which
way? Will we be able to see the actual comment the Board
submits? .

—---Original Message-—

From: Kotsch, Jeffrey - ESA

Sent: Tuesday, May 06, 2003 7:40 AM

To; Pete Turcic; Roberta Masier; Rachel Lelton

Ce: Shelby Halimark; Mark Reinhalter; Rose Toufexis

Subject: Notes Form NIOSH Advisory Board Telephone Meeting
on May 1, 2003

Attached are the brief notes from the NIOSH Advisory Board's
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telephone meeting on May 1, 2003. This was the last of their
rmeatings on their review of the SEC NPRM.

Joff
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ONE HUNDRED EIGHTH CONGRESS

Congress of the Wnited States

ouse of TRepresentatioes ]
COMMITTEE ON THE JUDICIARY rovigvitys
2138 Ravaurn House OFFiCE BUILDING.
WasHingToN, DC 20515-6216
(202) 225-3951

D . OGOV udIGHar

May 22, 2003

The Honorable David M. Walker
Comptroller General of the United States
U.S. General Accounting Office

441 G StNW

Washington, D.C. 20548

Dear Mr. Walker,

As you know, the Energy Employees Occupational Iilness Compensation Program
(EEOICP) was enacted into law in October 2000 and began operating on July 31, 2001. The
program’s goal is to compensate employees (or their survivors) who were employed by the
Department of Energy or its contractors and who suffered radiation-related cancer, beryllium-rated
disease, or chronic silicosis resulting from work in producing or testing nuclear weapons.

In order for deserving individuals to promptly receive the compensation they are entitled
to under law, several federal ies (i.e., the Dep of Labor, Energy, Health and Human
Services, and Justice) must each carry out their respective responsibilities under the law as well as
partner with each other effectively. In some cases, these agencies also must work with state
workers” compensanon agencies. Natumlly, as with any new program, there have been
implen ion issues and unft les that the various agencies have contended with.
Now that the program has been in place for over a year, it is important to have an assessment of
how well this program is working. Such an assessment is key to determining what aspects of the
program may need revision.

Therefore, I request that GAO examme key components of this program, mcludmg, ( l) the
effici and timeli ofclmm ing and p and (2) the

dures to share i and coordina amongthe ibl i l
wou]d also be interested in an accountng of claxms paid to date, such as the average claim
amount, claim amounts by type of injury, and total claims paid.
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The Honorable David M, Walker
May 22, 2003
Page 2

I am also attaching a copy of a letter recently sent to the Committee from Congressman
Zach Wamp. The letter includes additional issues of concern regarding the program. 1would ask
that these items also be addressed in your evaluation.

I look forward to working with you on this request. Please contact Cindy Blackston of the
Subcommittee on Immigration, Border Security and Claims Subcommittee staff, who can be

reached on (202) 225-5727 if you have any questions.

OHN N. HOSTETTLER

Chairman

Sub ittee on Immigration, Border
Security, and Claims

Sipgerely,

Enclosure
JNH/cb
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From: Reinhalter, Mark A - ESA

Sent:  Tuesday, Oclober 14, 2003 8:00 AM

To: ‘Rose Toufexis', Toufexis, Rose - ESA

Cc: Nesvet, Jeffrey L - ESA

Subject: FW. Comments to NIOSH on Four Recent Documents for Review and Three Earfier Documents

HiRose,

| am forwarding this latest from Jeff on the TBDs although | need to send you another message received late
Friday from Naimon and Shelby — the HHS draft revised regulation on adding classes to the SEC are here and
need highest priority. | forgot that with the holiday and ﬂexlng you would not see it without a forward so look for it
after this. We can figure out our ti today hop: ly.

Thanks,

Mark

-----Original Message-----

From: Kotsch, Jeffrey - ESA

Sent: Tuesday, October 14, 2003 8:46 AM

To: Turcic, Peter - ESA; Mosler, Roberta ~ ESA; Lefton, Rachel - ESA; Hallmark, Shetby - ESA; Svenonius, Diane -
ESA; Nesvet, Jeffrey L - ESA

Cc: Reinhalter, Mark A - ESA

Subject: Comments to NIOSH on Four Recent Documerits for Review and Three Eartier Documents

We recently (10/7 & 8) received four NIOSH documents for review. These documents were:

a Rocky Flats TBD, Part2

= TIB on Estimating Maximum Plausible Doses to Workers at AWEs

» Portsmouth GDP TBD Part 2

= TIB on Occupational Dose form Elevated Ambient Levels of External Radiation

Under our new review process, comments wIII be sent via E-mall fmm Pete to Lany Comments should be
primarliy related to legal, policy, or issues. Any sk aiso be
noted.

After reviewing the four docments above, | have one issue that | would like everyone to consider. My comment
concerns the TIB on Estimating Maximum Plausible Doses to Workers at AWEs. On Page 4, Section 3.0, the last

sentence of the pargraph under Table 1 notes, “Also, to be clai ble, it was that the worker
spent his/her lunch and breaks sitting on an ingot” After reviewing a number of TBDs and now TIBs, NIOSH
needs to be sure that the various are both ly and policy-wise. | realize that the

assumption stated above is very consesvative {claimant favorable), but is it plauslble or reasonable? | wouid
expect at lunch and breaks, a worker would move out of the work area. | think assuming a distance of one foot
from the ingots/biliets during these times would be clai and My bottom line is that the
assumptions used need to be reasonabie, without being absurd (my own view).

Since I'li be at NIOSH the first part of next week, i can anly assist with getting the comments out on these four
documents until Friday (10/17).

We should also try to return comments to NIOSH on K-25 TBD Parts 4 and 8 and Rocky Fiats TBD Part 3 today
(to meet process review dates). Mark, Rose, and | have discussed some issues and their comments should be
available {(hopefully) this moming.

Jeff
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From: on behalf of Hallmark, Shelby - ESA
Sent:  Wednesday, October 22, 2003 8:41 AM
To: Lipnic, Victoria; iverson, Kristine
Subject: RE: David Michaels testifying

t think he'll be fine. They may ask him about the Bingaman-Strickiand bill, and as you note, we can't restrict his
free speech, but David isn't a wild advocate, and 've not gotten the sense from him that he believes Bingaman-
Strickland would be good policy. From everything he's ever said to me,  think he supports the dose
reconstruction process as a goad way of bringing scientific evidence to bear on these difficult yes-no
compensation decisions, so that to the greatest degree possible, people who were mostly likely made sick on the
job get benefits, and those who weren’t, don't. He’s not an adh of sp g SEC p ptions around. I'm
sure he supports the notion of Part D coming to DOL in one form or another (eg, Grassley 's amendment), but this
hearing isn't about Part D. He should be fine. ! do think he will need to mention his DOL contractual relationship
as a matter of full disclosure. Thanks, sh

-----Original Message-----

From: Lipnic, Victoria

Sent: Tuesday, October 21, 2003 8:56 PM
To: Hallmark, Shelby - ESA; Iverson, Kristine
Subject: RE: David Michaels testifying

He is being asked to teslisfy as the minority's witness. Don't see how we can stop him. it would be nice if
he could refrain from waxing on about how the Strickiand bill is great and the program should be
expanded to include all soris of other cohorts — or at the very least confine his testimony to what the
hearing is supposed ta be about which is just DOL's performance via the program. The Strickland bill is
what this whole hearing has the potential to turn into; but don't see how we can stop him (from testifying)

~—---Original Message—---

From: Halimark, Shelby - ESA

Sent: Tuesday, October 21, 2003 5:32 PM
To: Lipnic, Victoria; Iverson, Kristine
Subject: FW: David Michaels testifying
Importance: High

David still has a part-time contract with us - we've gradually reduced it, | think it's about % time
now. He's working on outreach type issues.

I'm sure his representation noted below is quite correct - David would be a very positive witness,
both regarding our implementation of Part B and NIOSH's. He carries weight in the community
and understands the issues thoroughly, so his presentation would be helpful. | assume the
committee knows he has a contract with us, so in that sense he's not exactly an impartial witness,
but as | said, he does have credibility in the community. | don't know if the staff consulted with you
on this

| have been uncomfortable with putting David on the podium in some of our other venues, but if the
Committee wants him to testify on this set of issues, this seems ok to me. But given his political
background, it's your call. i need to tell him one way or the other tomorrow AM, since he's leaving
town. Thanks, sh

-----Qriginal Message-
From: Mosier, Roberta - ESA

Sent: Tuesday, October 21, 2003 5:23 PM

To: Hallmark, Shelby - ESA; Turcic, Peter - ESA
Subject: David Michaels testifying
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From: Kotsch, Jeffrey - ESA

Sent;  Monday, November 03, 2003 1:24 PM

To: Leiton, Rachel - ESA

Subject: Follow-Up on NIOSH Advisory Board 's Request for DOL Qutreach Plan

Rachel, the NIOSH Advisory Board asked for info on our outreach plans at the St. Louis mesting (see Shelby's
response below). Will BOTA take this on or do | need to continue to track it?

Thanks,
Jeff

—---Original Message--—-
From: Hallmark, Shelby - ESA

Sent: Monday, November 03, 2003 12:48 PM

To: Kotsch, Jeffrey - ESA; Turcic, Peter - ESA; Masier, Roberta - ESA; Leiton, Rachel - ESA; Nesvet, Jeffrey L -
ESA

Cc: Reinhaiter, Mark A - ESA; Toufexis, Rose - ESA

Subject: RE: Notes from NIOSH Advisory Board Meeting in St. Louis, October 28 - 29, 2003

Thanks, Jefirey. | note that the Board asked for info on our outreach plans - | think we should put something
together and send it, and I'd like to see It before it goes out.

Re the issue of union and cther interested parties getting to provide “pre-decisional” input on site profiles, t note
that the Board voted 8 to 2 or 3 to urge such, aithough Zeimer indicated that NIOSH isn't bound by that. NIOSH
needs to do some work with this Board so that the sclentists and contractor reps don't just sit and accede to
everything that the worker advocates come up with. Ciearly, having NIOSH wait to set up meetings and go
around this horn before they issue TBDs will add more time to the process, which is already far loo slow by the
advocates' own reckoning. Unless one assumes that some of the ad! are actually i g in making
the whole process collapse under its own weight, the demands here are directly contradictory, and NIOSH and
the Board's objective members ought to be pointing that out, The TBDs are quite compiex enough as it is—and
as Larry E noted, NIOSH can accept input and make adjustments as it goes along, as of course it must if
individual dose recons turn up information that wasn't contemplated by the TBD.

~—---Original Message-----

From: Kotsch, Jeffrey - ESA

Sent: Friday, October 31, 2003 11:43 AM

To: Turcic, Peter - ESA; Mosier, Roberta - ESA; Leiton, Rachel - ESA; Nesvet, Jeffrey L - ESA; Halimark,
Cc: Reinhalter, Mark A - ESA; Toufexis, Rose - ESA

Subject: Notes from NIOSH Advisory Board Meeting in St. Louis, October 28 - 29, 2003

in the interest of time (primarily my own), this E-mail contains the highlights of the NIOSH Advisory Board
Meeting that was just heid in St. Louis, MO, on Qctober 28 - 29, 2003, | left a set of handouts with Pete.

Tuesday presentations/t S8IONS:
= Chris Ellison, NIOSH, presented information on clail 1 (handout in packet).

*  Dave Sundin presented a NIOSH Program Status Report (handuut in packel)

* lverbally presented information on the DOL Program. The Board asked if we could get them a
hard copy summary of the numbers presented. Also, white they noted that DOL does not fall
under their purview, the Board asked if DOL couki provide information on our outreach plans (this
arose from their interest in estimates of future cases). Leon Owens did mention that Pete had
attended a meeting of union representatives a few weeks earlier.

= Tom Rollow presented information an the DOE Subpart D program (handout in packet). Tom
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noted that they've done about 1,000 cases and are ping about 50 ¢ 0 .be sent lo the
physicians panels. He further noted that DOE has an initiative to review cases within 12 months
Tom mentioned that DOE needs $43 million to process the 15,000 case back-log within the next
year. He projected that their program will receive 120 — 150 casesfweek over the next two years.

= 'Mark Griffon, Board member, presented an update from the Dose Reconstruction Review
Working Group. Three items were discussed: Pl for Reviewing Individual Dose
Reconstructions Reviews; the Site Profile Review Task; and Dose Reconstruction Review
Tracking (handouts in packet). The tentative plan is to have four paneis, of three Board
members apiece, review 25 cases every fwo months. Cases will be available for review once
they have a Final Decision and are not being ap The ) for i
support of the Board is Sanford Cohen & Asscciates (located in the Virginia suburbs) and was
given a 5-year sward of $3 milion. )

« Adiscussion ensued {and continued the next moming) about the need for a subcommittee to
oversee the dose reconstruction reviews and interface with the contractor, Since the need,
function and scope of the subcommitiee is uncertain, this topic will be further explored at the next
Board meeting.

Public Comments:

« Tom Horgan (5p?), a staffer from Sen. Chris Bond's subcommittee introduced himself.

»  Denise Brock mentioned that there were “3,300 empioyees at Maliinckrodt and only 400
ciaimants.” She expressed an interest in fusther outreach .

»  Clarrisa Eaton stated that missing records at Maliinckroot are the result of intentional actions and
that the facility’s time period should inciude residual contamination.

«  Bob Tabor commenied on a meeting at Fernald a few weeks ago and the confusion among
workers about Subpart B and D programe and the Femald 2 program.

*  Richard Miller, GAP, asked about the status and the schedule for the SEC rule to become public
(Larry made no response). Richard cited two possible instances of conflict of interest involving
individuals who contributed to site profiles and were also serving as defense experis in litigation
cases. He also asked about the availability to the public of the IMBA program (internal dose
computer program used in dose reconstructions).

= Dr. Daniel McKesl, p gist at hington U ity in St. Louis, stated that he felt two other
epidemiological studies related to Maliinckrodt should be included in the site profile. Also, he
asked how many workers were found to have te racords at i di (NIOSH staff did
not have an answer). His concern is that if only 10% of the workers had compiete desimetry data

ignil about estimati

and 90% had incomplete or no data then there is the dose to
individual workers.

»  Nancy Adams, daug af i dt worker, questioned the inability to find missing medical
and exposure fecords, but noted that it's not uncommon.

« James Matolsky, son of a living b pioy the lack of medicat

and monitoring records. He discussed his father's work activities, working conditions in the
buildings, and the “many incidents" that occumed. He asked how NIOSH can judge work times
and activities without records. He questioned how SEC classes can be established, but nat
include the facility at Weldon Springs.

pr. Melius, Board member, asked if the NIOSH staff will meet with union representatives and other
interested individuaie to discuss the Mallinckrodt site profile. Larry responded that NIOSH staff will hoid
meetings after site profiles are includ of dose i to soticit
comments. He also noted that when the site profiles are placed on the NIOSH website thal writien
commﬁsnls are encouraged. He mentioned that these are “living documents” and may change somewhat
over time.

Wednesday presentations/discussions:

* The Board discussed receiving phone and written correspondence from current and potential
claimanis. The Chair told the members to refer people to OOL or NIOSH and to forward letters,
especially if they contain additional information relevant to the case.

«  Jim Neton presented an update on site profiles and ifically di the Mallinckroot site
profile (handout in packet). He noted that 50 - 60 health physicists are working on the 15 major
DOE site profiles, which cover 77% of the claims, and they hope to complete there site profiles by
!ne end of 2003. He noted that NIOSH has scheduled a public meeting on November 11, 2003,
in the Savannah River ares to discuss the SRS TBD. We need to have Larry inform us of the
schedule for these meeting so that we can have someone attend from the DO or NO (if
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deemed appropriate).

During the discussion of the Mallinckrodt site profile, Jim noted that for the early period (1942 —
45 for external dose and 1942 — 47 for internal dose} that dosimetry records were missing. He
further noted that operations were "dirty,” but that the processes were known.

Dr. Melius raised a concern, echoed by other Board members, about having interested parties,
e.g., union representatives, site experts, involved earlier in the preparation of the site profiles.

The Board discussed this at length and finally passed a motion (8 vs. 2 or 3; voice vote) to
request that NIOSH consider worker and expert party participation during the preparation of the
site profile as well as after “publication.” The Chair noted that the Board does not manage the
NIOSH process, but provides oversight, and as such this action may or may not be considered by
NIOSH.

Dr. Melius discussed the activities of the working group investigating options for the interview
process. He noted that di ns are g and a will be made at the next
meeting.

Russ Henshaw, NIOSH, presented information on research issues (handout in packet).

Public Comments:

Eight individuals, mostly former employees, spoke about work activities and conditions at
Mallinckrodt facilities. They spoke of the lack of monitering, protective clothing, etc., and
questioned how the site profiles could capture the actual workplace exposure to radioactive
materiais. Some asked that the site be considered for inclusion as a member of the SEC.
Denise Brock questioned the use of "sufrogate™ workers in the TBD, especially during the early
years when “records did not exist.”

Jim Warner (sp?), offered the assistance of the Missourt Office of Public Resources, if they could
be of heip to the dose reconstruction process.

The next meeting is scheduled for December @ ~ 10, 2003, at the new Westin Hotel in Las Vegas. The
Board is considering a four of the Nevade Test Site on the 11™ and extended an invitation to NIOSH and
DOL staff. Tentative topics for the meeting include: mesting the new contractor (SC&A) to discuss task
orders; recommendations from the working group on the interview process; update/presentation on the
IMBA comptiter program; and the need for a subcammittee to oversee contractor work

The Board also tentatively selected future dates and locations for the two following meetings.

Jeff

February 5 - 6, 2004, in Augusta, GA.
April 20 -22, 2004 in Hanford, WA (2-day meeting during this period).
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— From:  Lipnic, Victoria
Sent: Friday, February 06, 2004 7:15 PM
To: Iverson, Kristine

Subject: RE: bond bill on EEQICPA

Tracking: Reciplent Read
Iverson, Kristine Read: 02/06/2004 9:41 PM

There is not a fiscal conservative left anywhere.

-----Original Message-~---

From: Keelan, Efizabeth

Sent: Friday, February 06, 2004 3:50 PM
To: Iverson, Kristine; Lipnic, Victoria
Subject: bond bilt on EEOICPA

FY1-- Sen. Bond introduced a bill this week to expand the Special Exposure Cohort to inciude 3 Missouri
sites - former Matlinkrodt facilities.

§ 2047 1S
108th CONGRESS
2d Session
S. 2047
To amend the Energy Employ O ional lliness Comp ion Program Act of 2000 to include
certain former nuclear weapons program workers in the Special Exposure Cohort under the
ion program ished by that Act.

IN THE SENATE OF THE UNITED STATES
February 2, 2004

Mr. BOND introduced the following bill; which was read twice and referred to the Committee on Health,
Education, Labor, and Pensions

ABILL

To amend the Energy Employ o] i {llness Comp ion Program Act of 2000 to include
certain former nuclear weapons program workers in the Special Exposure Cohort under the
compensation program established by that Act.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress
assembled,

SECTION 1. FINDINGS.
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*{C) The employee was so employed for a number of work days aggregating at least 45 workdays
at a facility under to the D of Energy by Mallinkrodt

Incorporated or its successors (including the St. Louis downtown or “Destrahan’ facility during any
of calendar years 1842 through 1858, the Weldon Springs feed materials plant facility

during any of calendar years 1958 through 1966, and the Hematite facility during any of calendar
years 1958 through 1968), and during the employment—

*(i)(f) was monitored through the use of dosimetry badges for exposure at the plant of the
external parts of an employee's body to radiation; or

*(I) was monitored through the use of bioassays, in vive menitoring, or breath samples for
exposure at the plant to internal radiation; or

*(iiy worked it a job that had exposures comparable to a job that is monitored, or should have
been monitored, under standards of the Department of Energy in effect on the date of

enactment of this subparagraph through the use of dosi y badges for itaring external
radiation exposures, or bil in vivo itoring, or breath les for internal

radiation exposures, at a faciiity.".

END
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From: Kotsch, Jeffrey - ESA

Sent: Tuesday, February 10, 2004 9:48 AM
To: Turcic, Peter - ESA

Subject: Eight Previous TBD Reviews to end to Larry
importance: High
Pete, as always, sarry to bother you. 1 know you're busy and often aut of the office. This is a compilation of three

previous sets of comments sent to you on January 21, 27, and 30. The message belew covers our comments on
the following eight TBDs:

Paducah GDP Environmental Dose TBD, Part 4,
INEEL External Dose T8D, Part 8

Paducah GDP External Dose TBD, Part 6;
LANL External Dose TBD, Part 6

@ LANL Internal Dose TBD, Part 5;
= Mound Facilities TBD, Part 2;

= NTS Site Qvetview, Part 1; and

= Pantex Externat Dose TBD, Part 6.

The c¢ below incorp fe k from SOL. We have our recurring general comments and a number
of specific comments. Here is the text of the draft E-mail from you to Larry.

Jeff

E SRSy

Larry, we have reviewed the following eight TBDs:

Paducah GDP Environmental Dose TBD, Part 4;
INEEL Externai Dose TBD, Part 6

Paducah GDP External Dose TBD, Part §;
LANL External Dose TBED, Part 6

= LANL Intemal Dose TBD, Part 5;
w» Mound Facilities TBD, Part 2;

a NTS Site Overview, Part 1; and

a Panlex External Dose TBD, Part 6.

We appreciate the apportunify to review these documents. Overall, we found these documents to be clear and
welt reasoned  OQur comments, both general and spacific, are below.

Fhthbbb bbbt

General Comments:
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DOL suggests that NIOSH develop some standard language, to be inserted in the document for each

sita, expiaining the decisions made by NIOSH cancemning what radiation is being measured and generally
setting forth its rationale for such decisions. This should also include some explanatory definitions

concerning terms like “facilities” (used in a number of places to describe particular buildings or operatians

at certain sites). This language would help ansure that key terms in the document are interpreted

uniormiy in the documents prepared for sach site and are interpreted in a uniform manner by staff

performing or reviewing dose reconstructions and by any outside reviewers or other interested parties.

As noted previously in connection with other TBDs, it would be helpful for NFOSH to define the term,
“occupational.” It may be unclear what is really meant by the term, i.a., it refers 10 something not employment-
related in any sense of that it means that NIOSH does not includs it in estimating dose regardiess of whether it
might be related to employment in a traditional workers' compensation analysis.

Swecific Comments:

Padugah GDP Environmental Dose TBD, Part4.

Page 10-11, Section 4.3.1

This section recs that exts  exp by ambid iation tevels include natural
background radiation. The TBDs should deal with these types of issues i ly and note the rati in the
text.

INEEL External Dose TBD, Part8

Page 29, Section 86, Table 8.7

As has been recommended in connection with reviews of other TBDs, the categories listed in the table should be
revised to "Likely compensable worker” and "Likely compensable supervisor™,

Paducah GDF External Dose TBD. Part6

We note the OCAS reviewer's comment regarding the TBDs for the gaseous diffusion plants, “the guidance in
each is not as similar as one would expect from similar operations. Recognizing that gach plant operated its
dosimetry program sfightly differently, there are stili commonalities among them and the TBDs provide differing
guidance." As we have commented previously in connection with other issues discussed in the TBDs, the TBDs
need ta be i in their of dose ion issues and should note the rationale in the taxt.

LANL Externat Dose TBD, Part 6
Page 7, lines 24-39

The TBD discusses nuclear-refated non-weapons projécts that took place at LANL including designs for the
propuision of nuclear rockets into deep space, raising the inference that the radiation exposures associated with
such work will ba counted in dose reconstructions. This should be clarified in the TBD, together with the
supporting rationale.

in several places in this TBD, there are detailed references, frequently with quotations, to historical reports
documenting the quacy of DOE dosi y itoring techniques. We are concerned that these references
are aft y and may ine confidence in the dose reconsiruction process. We suggest that
consideralion be given to removing the references entirely and/or reworking the discussions 1o include information
that is pertinent to the dose recanstructor in a manner that is less provocative. The following are exampies:

Page 13, lines 17-19

"A November 1974 sheet of potential values for the Remarks Code used in dosimetry records (in LANL 1974) has
a Code 025 that signified "Used as Blank" and an August 1976 revision has a Code 247 that signified ‘Controf fim
inadvertently issued to a visitor - D.P. 4/7/76.' "

Page 13, linos 26-26
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“An April 29, 2003 memo from Jeffrey Hoffman to Michael McNaughtan (in LANL 2003) discusses two
environmental dosimeters that had been labsled ‘vault dosimeters’ in error.”

LANL internal Dose TBD Part 5

Page 22, Section 5.2.4 2 s 1-
Page 24, Section 5.2.5, lines 9-

Page 25_Seclion 5.2.6, lines 5-15

In Section 5.2.4, with regard to uranium bioassay results, the TBD sets forth methods for distinguishing exposures
due to natural sources of uranium and limiting the bis results to ional exposures. In addition, in
Section 5.2.5, with regard o urine bioassays that test for grass fission pmducts the TBD states that, “background
lavels, which were variable, provide a complicating factor.” Further, in Section 5.2.6, with regard lo polonium

urine bloassay results, the TBD di: for ground levels of p ium. As we have
commented previously in connection with other TBDs, the TBDs need to be consistent in their determinations of
whether natural 1d radiation should be incl or in workers’ dose reconstructions and should

clearly state the suppomng rationale.

Page 23, Section 5.2.5, lines 41-43

We are concemed that the following sentence may ily undermine confi in the dose
raconstruction process and we suggesl that it be reworded: “Interpretation of the ﬁssmn/acnvatlon product
urinalysis in a way thatis ive of all the ible fission p and ion products

that a worker might theoretically have been exposed fo, is a challenge.”

Page 34-38, Section 5.5.4 and Section 5.5.5

The TBD makes freq to particular esti of radionuclide intakes as “worst case’ intakes or
“worst case” assumptions. The use of this terminology in the TBC might be confusing since in the dose
reconstruction rule, the term, "worst case” is used in the specific context of NIOSH performing limited dose
reconstructions for claims for which it is evident that further research and dose reconstruction will not produce a
o bie levet of radiation dose, the use of worst case assumptions does not produce a
compensabie level of radiation dosa. Is the TBD using this terminology in the same manner that it is used in the
dose reconstruction rule?

Page 7, line 22;

P, lines 6-9;

Page 39, ling 1-2

The TBD cites a reference describing monitoring methods at LANL as unbehevabky primitive by today S
standards” and working conditions as “deplorable by present-day Thes:

and mappmpname for mclusmn in the TBD which should focus simply upon the momtcnng resuns and other
ble data, pi g guid: to the dose reconstructor on the interpretation of such resuits.

Mound Facilities TBD, Part 2
B ion 2.0, lings 1-4

For purposes of clarity and accuracy, we recommend that the language in the first “is responsible for
developing the technical capabilities and guidance used to impl t" be with “is responsible for
conducting the program of dose reconstruction required by”. In the second sentence, we recommend “of dose
reconstructions” be inserted after “program”.

Page 5, Section 2.2, lines 17-22 and 24-26

In lines 17-22, the TBD states that Mound's secondary missions included “the use of radioactive materials for
nol and further indi that the TBD contains supporting documentation to assist in the
evaluatio of worker dose from such operations. In addition, at lines 24-26, the TBD states that one of its




Page 4 of 5

objectives is o evaluate the total Mound occupational dose that “can be associated reasonably with warker
radiaticn exposure covered under EEQICPA legislation.” The TBDs need to deal with this issue consistently by
incorporating standard language indicating whether NIOSH finds the radiation exposures associated with nuclear
non-weapons-related projects ¢ be “covered under EEOICPA legisiation” and therefore appropriate to include in
workers' dose reconstructions, together with the supporting raticnale.

Page 6. Section 2.2, lineg 32 - 36

We have noted the same issue in connection with simitar language in the K-25, Y-12, and Pantex TBOs, Part 1.
The IREP code is a tool for calcutating probability of causation, not worker doses; it should not be referenced in
the TBDs as a tooal for imating" or even "evaluating” doses. NIOSH may wish to substitute for the language in
this TBD the same language recommended by the OCAS reviewer about the K-25 TBD: "This Site Profile can be
a tool when performing dose reconstructions for Pantex workers The gl for Bioassay ‘, i
{IMBA) computer code is a tool useful for internal dose S, i

an integral component of the NIOSH app . This 't describes how to evaluate uncenamty assoclated
with Pantex exposure and dosimetry records.”

NTS Site Qverview, Part 1

Page 4, Sections 1.0 and 1.1, first three paragraphs, lines 2-17

In the first paragraph: first sentence, replace "officially” with “explicilly” and after "recognized" insert "in the
Findings Section of the Act.” in the second sentence, delete "selected types of.” In the third sentence, replace
"Worker” with "Workers.” In the fourth sentence, replace the portion of the sentence, “individual worker doses,”
with “the radiation dose that the Dep: 1t of Labor will use in adjudicating certain cancer claims
under the Act."

in the second paragraph, in the first sentence, insert "performance of duty for” before "nuclear.” In the second
sentence, replace "Methads for implementing provisions of the Act have been promulgated” with "HHS has
promulgated methods for estimating radiation doses."

In the third In the first insert "of dose reconstructions” after "program.”

Page 4, Section 1.1, lines 31-34

This paragraph reads, "The doses are evaluated using the NIOSH Interactive RadioEpidemiciagical Program and
the Modules for B is computer programs. Information on measurement uncertainties is
an integral component of the NIOSH appmach in addition, this document describes the uncertainty evaluation
for NTS exposure and dose records.” We have noted the same issue in connection with similar language in the
K-25 and Y-12 TBDs, Part 1. The IREP code is a tool for calculating probability of causation, not warker doses; it
should not be referenced in the TBDs as a tool for "estimating” or even "evaluating” doses. NIOSH may wish to
substitute for the tanguage in this TBD the same language recommended by the OCAS reviewer about tha K-25
TBD: "This Site Profile can be a tool when performing dose reconstructions for NTS workers. The Integrated
Modules for Bioassay Analysis (IMBA) computer code is a tool useful for internal dose calculations. information
on measurement uncertainties is an integral companent of the NIOSH approach. This document describes how to
avaluate uncertainty i with NTS exp: and y records.”

Page 6. Section 1.2, lines 1-8

The TBD discusses nuclear-related non-weapons projects that took place at the Nevada Test Site, including a
program to develop an operational nuclear rocket for space travel and tests lo determine if nuclear detonations
can be used as a method for tion. The ions raise the il that the radiation exposures
associated with these projects will be counted in workers' dose reconstructions. This should be clarified in the
TBD, together with the supporting rationale.

Page 6, Section 1.2, lines 25-:29

In order to clarify the authority for recognizing diagnosm: medical x-rays required for empioyment to be sources of
occupationat exposure, we the Delete the second sentence of this paragraph. In
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the third sentence, the language, “in 42 CFR Part 82, one of the implementing regulations for the EEOICPA,"
should be substituted for “The passage of EEOICPA recognized” and that “are recognized” be inserted after
“employment.”

Page 7, Section 1.2. lines 10-33
The TBD discusses methods for estimating potential dose from inhalation of resuspended contaminated scils. As
we have noted previously in connection with other TBDs that discuss issues of radiological exposure associated

with soil resuspension, the TBDs need to deal with these types of issues consistently and should nate the
rationale in the text.

Pantex External Dose TBD. Part 6

Page 33, lines 11-15, Table 6-22; and
Page 49, Attachment 6F, lines 13-18, Table 6F-7

As has been recommended in cannection with reviews of other TBDs, the categaries listed in the two tables
above should be revised to “Likely Compensable Worker” and “Likely Compensable Supervisor.”
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= om; on benhalf of Hallmark, Shelby - ESA
s Thursday, February 26, 2004 3:17 PM
- Turcic, Peter - ESA; Keelan, Elizabeth; lverson, Kristine; Lipnic, Victoria
Ce: Nesvet, Jefirey L - ESA; Turley, Sheldon G - ESA
Subject: RE: Udall moves to help Rocky Flats victims - Rocky Mtn News 2/26

if Allard/Udall are going to pursue an SEC for Rocky Flats, whether by NIOSH reg or via legislation, we need to be in the
room to hear what's being discussed. | agree with Pete; from what | hear Rocky was probably one of, if not THE, dirtiest
site. | there's a justification for an SEC sense that it shoutd be at Rocky. What NIOSH's
take on that will be | don't know, but would Ilke to hear.

-----Original Message-----

From: Turcic, Peter - ESA

Sent: Thursday, February 26, 2004 3:00 PM

To: Keelan, Elizabeth; Hallmark, Shelby - ESA; Iverson, Kristine; Lipnic, Victoria
Subject: RE: Udall moves to help Rocky Fats victims - Rocky Mtn News 2/26
Importance: High

Last year, | think it was early spring, Senator Allard had a public mesting in Denver about Rocky Flats and
EEOQICPA. 1 presented as well as Bev Cook and Jim Neton. The issues were Part D and the need for Rocky Flats
to be an SEC. The rationale for SEC was that there was medical evidence from autopsies that people exposed to
plutaniur fires, which were not at all uncommon, had considerably more piutonium in their lungs than the bio-
assays indicated. This may be lhe rationale used in the proposal — if so it is probably a better rationale than for
other SEC sites to be added.

-----Original Message-----

From: Keelan, Elizabeth

Sent: Thursday, February 26, 2004 2:41 PM

To: Halimark, Shelby - ESA; Turcic, Peter - ESA; Iverson, Kristine; Lipnic, Victoria
Subject: FW: Udait moves to help Rocky Flats victims - Rocky Mtn News 2/26

This came in from aur Regi Rep in Denver. ly Rep. Udall has introduced a bill (HR
3843), along with Rep. Beauprez, and | am guessing, though | can't determine
definitely from the article, and the bill language isn't on Thomas yet, that it expands
the SEC to cover Rocky Flats. Interestingly, the Senate Armed Service Cte staff (of
Sen. Allard’s Subcommittee on Strategic Forces) called earlier this week for a briefing
on SECs by NIOSH. NIOSH has asked us to participate in the briefing as well,
though | am not sure if it is to participate in the actual briefing, or just to be there if any
questions arise. Either way, | think that we should be there o be aware of what is
being said. Please advise if you disagree.

Thanks, Elizabeth

<< File: Docl.doc >>

Denver Rocky Mtn News

February 26, 2004

Udall moves to help Rocky Flats victims
Bill would speed up compensation to workers with cancer

By Aan Imse, Rocky Mountain News
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Colorado Rep. Mark Udall introduced a bill Wednesday to speed up a bogged-down federal
compensation program for Rocky Flats workers sickened by ¢ancer.

He wants to waive a rule requiring proof that radiation on the job caused their tumors. He
said too many exposure records are missing from the nuclear weapons plant 17 miles
aorthwest of downtown Denver.

"Some Rocky Flats workers, despite having worked with tons of plutonium and having
known exposures leading to serious health problems, have been denied compensation under
the law t of b ic red tape, missing records and inaccurate methods for linking
employment and exposure,” Udall said.

"We must make good on promises of a fairer deal for these workers who helped America win
the Cold War."

Colorado Rep. Bob Beauprez, a Republican, joined Democrat Udall to co-sponsor the bill.

The Rocky Mountain News reported on Saturday that the compensation program has paid
only 10 percent of the 40,000 bomb-makers who've applied nationwide since it was approved
by Congress in 2000. Nearly all the cancer victims must navigate a lengthy and difficult
process.

Their contamination records - some of them decades old - must be collected and plugged into
a computer model {o determine the probability that the illness was caused by radiation
eXposure.

The 2000 law waived that requi at several bomb-making sites where the radiation
records were too inaccurate or missing altogether. Udall's bill would extend that exception to
Rocky Flats cancer victims.

Udall cited numerous problems with the Rocky Flats records, including:
« Many exposures were not recorded at all.

« The plant bad no lung-counter 1o detect plutonium and americium in the lungs from its
opening in 1951 to the late 1960s.

« Exposure to neutron radiation was not measured until the late 1950s.

He cited one bomb-maker from the 1950s with radioactive material inside his body whose
contamination was just recently discovered.

He also said the government's computer model has errors in it.

Udall said his bill would prevent "a miscarriage of justice,” namely, the denial of benefits to a
significant number of Rocky Flats workers whose ilinesses were caused by radiation on the
job.

Udall's bill does not cover Rocky Flats workers with radiation- caused illnesses that are not
cancer, such as plutonium fibrosis. He is a co-sponsor of another bill that would ease
problems in paying those workers by having the federal government cover workers
compensation claims.

S far, compensation has been paid to only 164 of more than 2,100 ill Rocky Flats workers
who have applied.
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LG H on behalf of Hallmark, Shelby - ESA

4 Friday, February 27, 2004 10:57 AM
Lol Keelan, Elizabeth; Lipnic, Vicloria; Iversen, Kristine
Ce: Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA
Subject: RE: Schumer request
Thanks, Elizabeth. We fully expected that there would be legislation to window based
on residual contamination as ;denuﬁed by the NIOSH study. It's unfortunate that NIOSH contrary 1o our repeated

y, chose to very low in g what is “sil contamlnauon and as a result,

these bills WIII sweep in lofs of employees who warked under very Inrw levels of exposure, and who are therefore likely to
have little or no chance of meeting the dose reconstruction numbers needed to get benefits. That would build the fires
we've already seen growing for desi of Speciai E Cohorts in places like Bethlehem Steei — see the busloac
of protesters from Buffalo with whom Pete had to grapple earlier this week in front of our Cleveland office. As you know,
we already have bills desig g SECs for Malli dt in St. Louis (Bond), and Rocky Flats in Denver (Udall). | believe
Quinn and/or Slaughter suggested earfier that they intend to submit such a proposal for Beth. Steel. Thanks, sh

~~~~~ Qriginal Message~----

From: Keelan, Elizabeth

Sent: Friday, February 27, 2004 10:06 AM

To: Hallmark, Shelby - ESA; Lipnic, Victoria; Iverson, Kristine
Cc: Turdic, Peter - ESA

Subject: RE: Schumer request

FY1, looks like yesterday some of the NY delegation dropped bills in both the House and Senate to expand
EEOICPA coverage to individuals who were employed during periods of residual contamination. | think this was
something that Sen. Clinton brought up in her Jan, letter to us dealing with the EEOICPA report to Congress. The
Clinton bill in the Senate currently doesn't have any cosponsors, and the House bill was introduced by Rep.
Slaughter, along with Strickland, Whitfield and Quinn.

----- Original Message--—
From: Hallmark, Sheiby - ESA
Sent: Thursday, Febnuary 26, 2004 9:51 AM

To: Lipnic, Victoria; Iverson, Kristine; Keelan, Elizabeth
€e: Turcic, Peter - ESA
Subject: RE: Schumer request

Vicki, Kris, et al. -- Pete teils me that we‘ve done our most extensive traveling rescurce center schadule out
there in Western New York, including one just last November, He's compiling the data regarding that history
of TRCs, but I'm pretty sure it will show a substantially diminishing return as we've gone back. While we
wouldn't rule out going back at some later date, we don't think in the short run a TRC in Buffalo would do any
good, and at this point, | doubt that it would assuage Sen. Shumer either. Pete's going to draft a response
that lays these points out, and talks about the fact that we think we've touched the vast majority of the people
whoa live close ta the Western NY facilities - it's all those wha have drifted away, or warked at the many smalier
facilities downstate that we haven't reached. We have some ideas about trying alternative cutreach methods -
possibly hiring local PR firms to get the message out in a tailored way in various areas (including the NYC
area). We'll put that in the draft, and even suggest that we'd appreciate the good Senator’s suggestions about
how to contact people who haven't heard about the program . But placing a permanent office in a particular
spot - espacially in Butfalo or th b where we think we've pretty much mined the claims - makes no

sense at all

One of the misconceptions that folks like Schumer and Tauscher have is that somehow the resource centers
are needed to help claimants navigate the system AFTER their claims are fited. This is nol the case; once the
claim goes to us, the resource center is out of the picture. That will also be made clear in our draft letter.
Thanks, sh

--—0riginal Message-—--
N From: Lipnic, Victoria
Sent: Wednesday, February 25, 2004 2:44 PM
To: Iverson, Kristine; Keelan, Elizabeth; Hallmark, Shelby - ESA
1
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Subject: RE: Schumer request

Shelby -- sea below -- | agree with Kris's 1t - gther support it. Please
have Pete check on the numbers and will make a judgment based on the facts — in the meantime,
Elizabeth -- work with Schumer's office fo set up the meenng with Pete or Shelby. Shelby, your call on
attendees.

~—--Original Message-----

From: Iverson, Keistine

Sent: Wednesday, February 25, 2004 1:03 PM
Ta: Keelan, Hizabeth; Lipnic, Victoria
Subject: RE: Schumer request

1 recommend that we treat this no differently than Tauscher’s B | the
aumbers support that.

1 suggest we offer Schumer a traveling resource center. If he wants a permanent one,
he'll have to spend Approps chits to get it.

Vicki - If you are comfortable with that, please communicate the decision to Shelby.
Ifyou have anothet view, let us know.

--—--Original Message-—--

From: Keelan, Elizabeth

Sent: Wednesday, February 25, 2004 12:27 PM
To: Iverson, Kristine; Lipnic, Victoria
Subject: Schumer request:

I got a call today as well from Sen. Schumer's staff requesting a meeting (he specifically
asked for Pete) on EEQICPA outreach in the Western NY area -- how would you like me to
handle? He would like to meet next week.

Also - FYI, the FECA proposal is over at OMB for clearance.

-=---Original Message—---
From: Halimark, Shelby - ESA

Sent: Tuesday, February 24, 2004 8:18 AM

To: Heimiich, Judith - EXECSEC

Cc: Knouse, Ruth; Iverson, Kristine; Turcic, Peter - ESA; Keelan Efizabeth; ipnic-vicki@dol.gov
Subject: RE: 378889 Schumer/EEOCIPA

Thanks, Judith. | got a fax copy yesterday, and a call from Shumer’s staffer suggesting they
want to meet on the issue. We will need a political call on how we should respond - this may
be the first of several such attempts, now that Tauscher has goften a center for Caiifornia. sh

-—---Original Message--
From: Helmlich, Judith - EXECSEC

Sent: Monday, February 23, 2004 7:23 PM

To: Hallmark, Shelby - ESA

Ce: Knouse, Ruth; Iverson, Kristine; Cooper, Horace - ESA; Turcle, Peter - ESA
Subject: 378889 Schumer/EEQCIPA

Shelby ~ This request from Senator Schumer, to Secretaries Chao and Abraham, for
a permanent EEOICPA resource center to serve Western New York, is being routed
ta ESA. Although it has been assigned for Appropriate signature (due 3/9), we would
like to clear the responsa through Exec Sec before it is sent, as noted on the blue
border. Thanks. Judith

hitp://sims.dol.gav/sims/Correspondence.asp?ID=378889



__U.S. Department of Labor “Assistant Secretary for

N

95

Employment Standards
Washington, D.C. 20210

MAR 10 7704

MEMORANDUM FOR ROBERT A. SHAPIRO
Assaociate Solicitor for Legislation and

Legal Counsel
ToAM WK P
FROM: VICTORIA A. LIPNIC
Assistant Secretary
SUBJECT: Department of Energy Draft Bilt Amending Part D of the

Energy Employees Occupational Hiness Compensation
Program Act of 2000 (EEOICPA)

The Employment Standards Administration (ESA) has reviewed the Department of
Energy (DOE) proposed amendment to Part D of the Energy Employees Occupational
Hiness Compensation Program Act of 2000 (EEOICPA) and has the following
comments:

ESA has no objection to the substance of the individual provisions of the proposed bitl.
However, we do not believe it would be wise at this time to propose minor adjustments
to a statute that has fundamental problems (which are not addressed by the proposal),
and which is the target of numerous and various Congressional bills, none of which the
Administration supports. At best, such a proposal would open the Administration to
criticism for advancing an inadequate amendment when major problems have been
identified in the structure and performance of the Part D program. At worst, the
proposal might actually fuel, or be used as a vehicle for, an aggregation of ill-conceived
amendments that might otherwise not advance. ESA recognizes the constriction the
current physician pay cap places on DOE's abitity to reduce its backiog of Part D
cases. Howaever, there are several other means through which DOE could fruitfully
address its backlog without proposing legislation which might very well have serious
unintended consequences. Those unintanded consequences include, among others,
the transfer of the Part D program to DOL, inappropriate expansion of the Special
Exposure Coharts, and the broad expansion of coverage for “residual contamination”.
Accordingly, ESA recommends that DOE not pursue this amendment until such time as
the Administration can arrive at a comprehensive and concerted legisiative strategy
regarding EEOICPA.
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Search 3 _
—
M H on behalf of Hallmark, Shelby - ESA
{ A Wednesday, March 31, 2004 3:51 PM
Keelan, Elizabeth N
(¥4 Lipnic, Victoria; Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA
Subject: RE: EEQICPA SEC question
Elizabeth -~ Absent further Cong fonal ition in whatever bill that ished an it SEC or SECs, the

additional benefits would come from the same EEOIC fund all Part B benefits are paid out of, and yes, they are mandatory
dollars, not discretionary. The Treasury is (properly, | believe, for the administratian of an entitlement program) obliged to
fiill up our cup as fast as needed.

if worded like Bond's Mallinkrodt SEC addition, the effect is to take the NIOSH approval rate (currently 28%) and make it
something like a 75% approval rate (scme cancers are oulside the SEC specified list, and as | understand it, those would
still go through the dose recon process under Bond's approach). So the costs are going fo be at least trebled, probabty
more, for any such site. Actually, | expect the NIOSH approval rate to drop a good bit, since they've focused a lot of
reconstructions on pretty dirty sites so far (or sites where there was little data to go on, which requires use of a “worst case
scenario” approach and amounts to the same cutcome). So the cost increment will likely be even greater than 3X —
maybe as high as BX -- and of course lots of cases will be paid that wouldn't even come close to meeting the 50%
probability of causation based on dose recon.

And of course any such legislation will only set off an escalating SEC arms race among members jockeying to
demonstrate their ability to bring home “special” benefits to their constituents. And of course it would thereby expand the
degree of inequity and opacity of the current program, and lay the groundwork for further dissaiution of any conceivable
logic or rationale for distinctions between SEC and non-SEC sites. Eventually, this way leads pretty inevitably to SECs for
all, and 3 to 8X costs for the whole shooting match. As an aside, can we really say that anyone is special if everyone is
special??

;o orial comment free of extra charge. Please share with friends and neighbors....

----- -Original Message-----

From: Keelan, Elizabeth

Sent: Wednesday, March 31, 2004 12:07 PM
To: Hallmark, Shelby - ESA

Subject: EEOICPA SEC question

Shelby -

| have a question from the HELP cmte...

If the Senate passes legislation expanding the Special Exposure Cohart group, do you know if that would mean
expenditures of mandatory funding? Where do the funds come from to fill the trust fund coffers for the program. Is
it mandatory money or discretionary?

Thanks, Elizabeth

Elizabeth Keelan

Office of Congressional and Intergovernmental Affairs
U.S. Depariment of Labor

(202) 693-4600
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DiMuzio, Martha A.

From: DiMuzio, Martha A.

Sent: Wednesday, April 21, 2004 5:16 PM
_To: Elliott, Larry J.

J)bject: RE: SCnA

Larry

I've asked Dave Stoudt to review the contract and their conflict of interest plan. SC&A did not let him know that
Bob was being added to the contract, but unless he is serving as a Key Person, that wouldn't be necessary.

I reviewed some of the language in the SC&A proposal and in it, they agreed that they would work with the Board to
develop their COI plan and that it would be submitted to the Board for final approval. To my knowledge, they
havent done this.

Thanks,

Martha

----- -Original Message----- |
From: Elliott, Larry J. i
Sent: Wednesday, April 21, 2004 1:26 PM |
To: DiMuzio, Martha A,

;-‘\ybjech 5CnA !

Martha: .

Please check with PGO on how and why (what rationale was provided) Bob Alvarez was added to the SCnA contract
after award of the contract. The issue is that Alvarez was a senior policy official at DOE and even though they
have a COT plan isn't he too conflicted to effectively serve.

Will need whatever paper PGO has in this regard for Naimon and Nesvet to use in determining what should happen
next. Thanks, Lje.

Sent frem my BlackBerry Wireless Handheld
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\ Elliott, Larry J.

~ From: Townsend, Ronaid [ron.townsend@orau.org]
Sent:  Friday, May 07, 2004 11:47 AM

To: Elliett, Larry J.

Subject: Couple of Things

Lamy—~

1 hope you are feeling much better. Sorry to hear that a bug hit you. | did not have anything
urgent today, but | did want to share a couple of things with you. We can talk about these
sometime at your convenience as they are just a heads up that some issues may surface. |
would like to get out ahead of these if we can.

1) | underetand that the independent oversight contractor will be starting very saon to look at
what we have done in the dose reconstruction arena. [t seems that some your staff and mine
are a little edgy about this. The issue seeme to come back to what you and |, all of us in fact,
have struggled with from the very start. That issue is the balance of scientific accuracy and
complataness versus production rate. From my perspective we are at a good balance that is
defensible. But it may best be defensible In contsxt of what our charge is. And thatis to do
dose reconstruction from a compensability perspective as opposed to a research perapective.
! sense that there Is some nervousness about how the oversight contractor is going to
_approach this. If the oversight contractor comes at this from what | call a research perspective,
< ¢hay will find that is not what we have been doing. So | think anything that can be done upfront
' b manage expectations would benefit all of us. Just my thoughts there. '

2) Related to the pressure of an indepencent oversight contractor as well as public pressures, |
am getting from our staff @ sense that there may be some rethinking within the OCAS staff of
aur current approach. The Issue seems to focus on using professional judgment to do dose
reconstruction for workers that have no individual monitoring data. In the short term, this is not
a big deal. But the decision on how to handie these cases has significant longer term
implications. This issue has come fo the forefront this week in meetings between your staff
and ours, No decigions were made. However, the feedback | got is that your staff may be
rethinking some aspects of the app 1 that has us to accelerate and sustain
praduction while on the way to 200 per week, The redfiag that was raised to me is that there
are some pending OCAS decisions that have substantial implications. So this is a heads up
that | am tracking this and Is something | was going to mention this moming in our discussion,

Wa are hoping that we can stay the course with the approach that we have implemented
foliowing the training of our four dose reconstructors. While there is some risk in using
professional judgment, | belleve it s minimal. And | believe that as the project matures with
more cases having bean done, we will validate the professional judgment rationale.

Bottomiine is that § wanted you to know the two primary things on my mind as we prepare o
meet with you week after next. How these two issues unfold will determine In large part where
\\]roduction qoes, .

"fha_nks for allowing me to share some thoughts by e-mall. Always anjoy and benefit from
talking with you. Again, nothing Immediately urgent, but a couple of things that have major

12/6/2004
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Couple of 1hings
long term implicati~n<.

’) Best regards,
~ Ron

11/29/2004

PageZotZ
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OAK FIDGE ASSOCIATED UNIVERSITIES
May 28, 2004

Centers for Dtscasc Control and Prevenu'm

Contracts M Branch - Pittst

P. O. Box 18070, 626 Cochrans Mill Rold. Building 140
Piusburgh, PA 15236-007¢

Atm: Ms. Florence Black

SUBJECT: REQUEST FOR MODIFICATION TO CONTRACT 200-2002-00593,
RADIATION DOSE ESTIMATION, DOSE RECONSTRUCTION AND
EVALUATION OF SEC PETITIONS UNDER EEQICPA

Dear Ms. Black:

Tolai cxpcndnures through May 21, 2004, for CDC Contract 200-2002-00593, “Radiation Dose

Dose and ion of SEC Petitions under EEQOICPA”™, amount to
$47,058,867. To date, the CDC has released $69,000,000 in funding to Oak Ridge Associated
Universities (ORAU). Given total expcndmm:s through May 21, 2004 and recent monthly
expenditure levels, ORAU is app g the of ty-five percent ($51,750,000) of
the $69,000,000 in current funding. We anticipate that current funding will support the project
through October 2004,

Enclosed are ORAU’s technical plan and cost estimate for an additional $131,519,706 to cover
the remaining period of the contract, November 1, 2004 through September 30, 2007. At this
time, we estimate the total cost of the five year contract 1o be §200,519,706.

The technical plan i critical ions and staffing trends for the remaining period
of the contract. We derived the cost estimate by evaluating cost to date, and trending future costs
in accordance with the technical plan. For project associates and subcontractors that had over
$500,000 in costs to date, we have prepared detailed cost estimates. These subcontractors

iewed and d with the cost esti . which were then incorporated into the attached
estimate.

ORAU is pleased to support the dose reconstruction project for the National Institute of
Occupational Safety and Health, Office of Compensation Analysis and Support. If you desire
additional information or detail, please contact John Crockett at (865) 576-3253 or email

crocketi @orau.gov.

Wely
onald D. Townsen?

President and CEO, ORAU

RDT:JTC:cr

A Bas 447 2 Aab Bldon Tamecaea mwnAd Ad4d
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Search 4

T }: on behalf of Halimark, Shelby - ESA

N4 Friday, June 18, 2004 10:50 AM
Waoipers, Stephanie - OCIA; Keelan, Elizabeth; Iverson, Kristine; Lipnic, Victoria;
Krishnamoorti, Mala; Sullivan, Adam

Cc: Wilson, Mark; Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA

Subject: RE: Bond/Harkin amdt on EEOICPA SECs

Just in case there was any question, it's my strong belief that we should do everything possibis to oppose these SEC
amendments. It's quite possiblie that NNOSH may accept petitions creating SEC status for some time periods at both the
lowa plant and Malhnkrodt but that process should be allowed to proceed as outlined in the HHS regulations, nat be short-

(and d) by ilt ion which will only inflame other Congressional delegations
to join that parade. Although it's complicated, we also think the $61 million being discussed as the 10 year cost of the
amendments is far too low. But the real issue is, this would be a terrible precedent. Thanks, sh

-----Qriginal Message--—-

From: Wolpers, Stephanie - OCIA

Sent: Friday, June 1B, 2004 3:45 AM

To: Keelan, Elizabeth; Iverson, Kristing; Lipnic, Victoria; Krishnamoorti, Mala; Sullivan, Adam; Hallmark, Shelby -

£5A
Subjact: RE: Bond/Harkin amdt on EEQICPA SECs

No further action was taken on the amendment yesterday. It is still pending.

-----Original Message-----
From: Keelan, Eiizabeth
Sent: Thursday, June 17, 2004 11:36 AM
“To: Iverson, Kristine; Uipnic, Victoria; Krishnamoorti, Maia; Sullivan, Adam; Halimark, Shelby - ESA
Cc: Wolpers, Stephanie - OCIA
Subject: Bond/Harkin amdt on EEQICPA SECs

FYI, earlier this AM, Harkin, Bond and Talent were discussing their amdt to expand the list of facilities
designated as Special Exposure Cohorts (SECs) to include Maltinkrodt in MO and the LAP facility in lowa.
Initially we did not know if they would be able to work something out with Wamer to be allowed to offer the
amdt, have talked to HELP cmte, and belleve that Bond negotiated this with Warner. They pulled the amdt
earfier this AM though because they are fighting over the offset - approx. $61M, Bond had come up with
something that Wamer and budget cmte folks were ok with, and then Harkin said that he wanted it to come
from the customs user fees. Several Republicans have raised objections - citing that this is too often used as
an offset. So, hold up is cumrently over the offset. If they work this out, likely the amdt will be agreed to by
voice vote like yesterday.

We will be meeting with House folks on the Bunning amdt and will raise this as well this afterncon, so | have
asked Stephanie to keep an eye on the floor shauld this come up again.

Thanks, EK



anon, Jim
From: Neton, Jim
Sent: Tuesday, July 27, 2004 10:28 AM
To: Hinnefeld, Stuart L
Ce: Elliott, Larry J.

Subject: FW: Contract No.: 200-2004-03805 - Task Order 1: Site Profile Review - Access to
NIOSH Recovered Document Data Files

Stu,

Please make sure that ORAU is aware that SC&A is turning on the heat to obtain documents for
their site profile review effort. Last week | asked Judsan to provide electronic coples of the
Bethiehem Steel and Hanford documents ASAP to SCSA. This should have been done by now.
To my surprise, ORAU does not seem to have all documents that are cited in the TBDs.

We also need to inquire of the status of making the entire document database available to SC&A
via VPN. | had Dick check into this and ORAU had no fundamentat objections to doing so. We
can't afford to go into the next Board meeting being accused of obstructionist bahavior.

Thanks,
Jim

-—~--Original Mssag&—

From: Judy Eley

Sent: Monday, July 26, 2004 1:47 PM

To: Guess, tarry E. - -

Cc: John J. Mauro; ffitzgerald@upme-biosecusity.ora; Ziemer@purdue.edu; E"btt. Larry J.;
Neton, Jim; arjun@Ieer.org; Hans Behling; Kathy Behling;

thell@belsarassociates.com; kitbob@erols.com; ;

Subject: Contract No.: 200-2004-03805 - Task Order 1: Site Proﬂle Review - Am& to NIOSH
Recovered Document Data Files
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DOL COMMENTS ON THE SC&A AUDIT OF THE
BETHLEHEM STEEL SITE PROFILE

The following are comments by the Department of Labor (DOL), Division of Energy
Employees Occupational Iliness Comp ional Illness Comp ion (DEEOIC) on the
SC&A draft report Review of NIOSH Site Profile for Bethichem Steel Plant. Lackawana,
NY, September 2004. The NIOSH Technical Basis Document (TBD) for Bethlehem
Steel is Basis for Development of an Exposure Matrix for Bethlehem Steel Corporation,
Lackawanna, New York; Period of Operation: 1949-1952, June 29, 2004,

1. CLA] -FAVORABILITY

SC&A Comment:
The SC&A report concludes that in several areas the NIOSH Bethlehem Steel Technical
Basis Document (TBD) fails to be claimant favorable. Specific citations include a

in the Conclusi: ion; Findings 1, 3, 5, and 7; and Procedurat
Conformance Issue 4.

DOL Comment:

In making wotst-case assumptions, NIOSH must strike a balance between its policy of
being claimant-favorable and its equally important policy of making determinations on a
solid technical and scientific basis. Application of the “worst-case conceivable” is not
the intent of the EEOICPA statute or NIOSH’s regulations governing the dose
reconstruction process.

EEOICPA requires the dose reconstruction program to arrive at ‘* ble estimates”’
of these doses (42 U.S.C. 7384n(d)). Per HHS regulations at 42 C.F.R. § 82.10(k)(2),
“Dose is determined using worst-case assumptions related to radiation exposure and,
intake...” Further, in § 82.4 (r), “Worst-case assumption is a term used to describe a type
of assumption used in certain instances for certain dose reconstructions conducted under
this rule. It assigns the highest reasonably possible value, based on reliable science,
documented experience, and relevant data, to a radiation dose of a covered employee.”

The basis of site profiles and TBDs is to document the radiological environment at a site
applicable to the majority of employees under routine working conditions and during
documented radiological occurrences or incidents, as applicable. In cases where no such
data exist, either for a site or for a subset of employees, NIOSH uses maximizing
assumptions in assigning doses that likely overestimate the dose actually received. The
frame work of TBDs is not intended to capture undc ted, or unusual p i
radiation exposures to any one employee, or to generically provide for worst-case
situations imaginable which do not affect a majority of workers at a site, or a subset at a
facility within.
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2. SUFFICIENCY ON BOTH SIDES OF 50% THRESHOLD

SC&A Comment:

The SC&A report notes in Objective 5, Regulatory Compliance (page 14, second
paragraph), that the “dose must be a technically defensible maximum, since this estimate
is used mainly to deny compensation, in the expectation that the result for probability of
causation will be less than 50%. Since some values for the PC are in the 40% to 49%

range, it is essential that the maximum dose esti be both Ily defensible in
regard to compl and adequacy of method and d bly clai ble.”
DOL C ent:

The audit should equally evaluate and comment on NIOSH’s assumptions that result in
overcompensations, i.e., to what degree is NIOSH potentially too generous? The audit
should not focus solely on what is most claimant-favorable, but what is sufficiently
accurate on both sides of compensation equation.

DOL disagrees that “...this [dose] estimate is used mainly to deny compensation.” For
some employees at some sites other than at Bethlehem Steel, NIOSH's dose
reconstruction process includes an iterative approach to determine the most accurate
(reasonably maximized) dose estimate, as required by EEOICPA. Since all Bethlehem
Steel employees, regardless of their duties or work locations are assumed to have been
exposed to the same radiation exposure environment, dose maximizing assumptions have
been built into the Bethiehem Steel site profile and applied to all employees. Although
each Bethlehem Steel employee is assumed to be exposed to the same radiation
environment, the dose calculated to any individual will depend on the cancer site and
other employee specific information.

3. DISTRI N OF RESPON; ITIES BETWEEN 10SH
SC&A Comment:

The SC&A report concludes that considering the absence of records and other
documentation it is particularly critical to interview former workers whose first-hand
experience and association with Bethlehem Steel enable them to provide original
perspectives and information concerning site practices and exposure history. Specific
citations include Observations 3, 4, and 5.

DOL Comment:

The SC&A draft audit report on the Bethlehem Steel TBD does not accurately reflect the
distinct responsibilities of NIOSH and DOL. NIOSH performs dose reconstructions and
DOL verifies EEOICPA eligibility and adjudi claims. Clai pecific

outside the scope of the TBD and NIOSH’s clai interview are adjudicated by DOL
on a case-by-case basis. The audit should be focused on the methodology of how NIOSH
obtains information from the sites, not purely employee-specific events. Employee-
specific incidences are evaluated and incorporated, as applicable, during the NIOSH
interviewing process or during DOL adjudication of the c¢laim.

Many of these employee-specific concerns are not rel for Bethlehem Steel t
the TBD assumes that each worker was exposed to the level of the most reasonably likety
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exposed employees. For example, if a Bethlehem Steel employee can provide evidence
that the number of hours they worked exceeded those assumed in the TBD, which was
raised in Observation 3, NIOSH would factor this in the dose reconstruction or DOL
could consider this issue during the adjudication process.

As part of its authority in administering the EEOICPA, DOL is responsible for
adjudicating claims (20 C. F. R. 30, Subpart D). DOL requires that claim decisions
undergo several levels of review. After a claims examiner develops a recommended
decision, a senior claims examiner reviews that recommended decision, and a claims
manager, who reviews a sampie of such decisions, might review it as well. DOL’s Final
Adjudication Branch (FAB) then reviews the recommended decision before making a
final decision and awarding compensation, if appropriate. If during any of these reviews
the reviewer determines that there was not enough information to make a decision, the
case is sent back to the claims examiner for further development. As an example, if the
review indicates that covered employment was not complete, or if employee-specific
issues discussed in the CATI interview were not discussed in the dose reconstruction,
DOL has returned cases to NIOSH when the weight of the indicates that additional

inft ion needs to be considered further in the dose reconstruction.

Upon receiving a recommended decision for the denial of compensation, the claimant
may provide DOL with additional written and oral testimony regarding their claim,
including evidence or compelling arguments in support of their individual circumstances
that NIOSH did not include, or could not substantiate for inclusion, in the dose
reconstruction. DOL adjudicates a claim based on factual information and weighing of
the evidence.

SC&A Comment:

The fifth item in the Overview of Opportunities for Improvement section, on page 8,
states that NIOSH should “Perform further document retrieval efforts to locate pertinent
documents in relation to roflings during 1949 and 1950, and potential rollings post-1952."

DO :

DOL is responsible for administering the EEOICPA, which includes establishing the time
period for which a “covered facility” is deemed to be “covered.” DOL deems the time
frame used in the TBD to be applicable for Bethlehem Steel.
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Page 1 of 2

Neton, Jim

From: Neton, Jim

Sent:  Wednesday, September 01, 2004 4:09 PM
To: ‘Judson L. Kenoyer’

Subject: RE: NIOSH Doc. Req. — | got it

QOK, thanks.

~----Original Message--—---

From; Judson L. Kenoyer [mailto: jkenoyer@oraucoc.org)]
Sent: Wednesday, September 01, 2004 3:40 PM

To: Neton, Jim

Cc: Edward D. Scalsky

Subject: RE: NIOSH Doc. Req. -~ I got it

Jm -
1 was able to get the document translated into WORD.

Because Ed Scalsky was the Team Leader for SRS and that Is where most if not all of the references
came from, | handed the list over to him. He is first chacking to make sure that the documents listed are
references in the SRS site profile. If they are, we will indeed track them down. Ed and our Records
group have been working with the SRS authors to gather all that are still needed.

Thanks.
Please respond using my jkenoyer@oraucoc.org email address. Thanks.

Judson Kenoyer, CHP, CTH
ORAU Dose Reconstruction Team
Dade Moeller & Associates, Ine.
2100 Sherman Ave. Suite 250
Cincinnati, OH, 45212

(513) 458-8905
Cell: (509) 430-7206
FAX: (513) 631-3696

——-Original Message-—-—

From: Neton, Jim [mallto:JAN2@CDC.GOV] ¢

Sent: Wednesday, September 01, 2004 1:32 PM

To: Judson L. Kenoyer

Cc: Toohey, Richard; Elliott, Larry J.; Paul Ziemer (External Audit)
Subject: FW: NIOSH Dac. Req.

Judson,
Could you please forward the requested d (etther ically or hard copy,

is quicker) to John Mauro ASAP? We want to make absolutely certain that we do not delay
SC&A's progress In their review of site profiles. Please let me know when the files are sent.

Thanks,

12/3/2004
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( :’ S. COHEN & ASSOCIATES
(? An EmpLoYES-OwNED COMPANY
September 22, 2004

James Neton, PhD CHP
NIOSH/OCAS

4676 Columbia Parkway
Mail Stop C-45
Cincinnati, OH 45226

Re:  Contract 200-2004-03805, Task 1, Document No. SCA-TR-TASK1-0001 —
Review of NIOSH Site Profile for Bethiehem Steel Plant, Lack na, NY

Dear Dr. Neton:

Enclosed is a copy for NJOSH technical accuracy review of the 5. Cohen and Associates
(SC&A) draft report Review of NIOSH Site Profile for Bethlehem Steel Plant,
Lackawanna, NY. For the sake of assuring the timeliness of this review, we request that
any technical accuracy issues be brought to our attention by October 4, 2004, so that the
draft final report can be submitied to the Advisory Board on Radiation and Worker
Health {(Advisory Board) at Icast one week prior to the next Board meeting, which is
scheduled for the week of October 18, 2004, Please provide any comments or mark-up
directly to me via e-mail or fax with specific reference to corrections needed. We can
also discuss any issues you may have by conference call.

The purpose of this initial review is to assure that the SC&A review team has represented
its facts in an accurate manner and that NIOSH has the opportunity to review the
document before it is publicly submitted to the Advisory Board for its action. The
Advisory Board will have ultimate province to accept the report, question its contents and
bases, and disposition its issues regarding the Bethlehem Steel site profile with NIOSH.

Technical accuracy in the context of our review of NlOSH site proﬁlos is t.he accuracy of
facts, calculations, references, terminology, and luded in this
review. This would not include differences over mt:rpremtlom of technical data,
opcrammal hlslory, and dosimetry; technical reasoning or judgments; or conclusions

g the app and interpretation of data within the site profile. This
dlstmctmn is important; the latter would represent issues for which the Advisory Board
will look to NIOSH and its contractors for response.

We are also aware of the need to qualify any input received from workers that has not
been fully corroborated for the sake of assuring i y with past adjudications made
by the Department of Labor on worker claims. However, it should be recognized that
SC&A’s role is to highlight questions or issues for which NIOSH further review and
confirmation may be requested by the Advisory Board, Therefore, in this context, we
intend to raise exposure or operational issues that former workers have surfaced, even if
not fully corroborated, as long as they do not compromise a past DOL claim adjudication.

6858 OLD DOKINION DRIVE * BUITE 301 « MCLEAN, VIRGINIA + 22101 * 703.803.6600 * FAX 703.821 8236
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To facilitate your initial review, we can be available the week of 27, 2004 for
a conference call regarding any issues.

Sincerely,

e

Manager

cc. K. Behling
1. Fitzgerald
A. Makhijani
T. Bell
R. Alvarez
K. Robertson-DeMers
H. Behling
J. Lipsztein
Project File (ANTOS/001)
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—Original Message-—-

From: Nesvet, Jeffrey L - ESA

Sent: Friday, October 01, 2004 12:53 PM

To: Turdc, Peter - ESA; Halimark, Shelby - ESA
Subject: RE: Advisory Committee

| agree that we all need to be there. This will be the first SEC petition evaluation plan to be
discussed at a meeting and the first meeting after we get Part D and quite possibly residual
sxpansion or al least a new NIOSH residual study. ¥ they use our language on what the study
Mmhkewemmlommwkmm the commitiee in the right direction on that

JEFFREY L. NESVET

Associate Solicitor for Federal Employees’
and Energy Workers' Compensation

Office of the Soficitor

United States Department of Labor

200 Constitution Avenue, N.W., Room 84325

Washington, D.C. 20210

(202) 693-5320 693-5360 (fax)

This message may contain information that is priviloged or othcrwise exempt from disclosure under
applicable law. Do not disclose without consulting the Office of the Solicitor. H you think you received
this e-mai in error, please notify the sender immediately.

~—-Original Message——

From: Turcic, Peter - ESA

Sent: Friday, October 01, 2004 12:39 PM

To: Halmark, Shelby - ESA; Nesvet, Jeffrey L - ESA
Subject: RE: Advisory Committee
Importance: High

1 do think it would be a big help.

1think I need to be there, don't you? Re Jeff, s his call,

Please note new email address:
hallmark.shelby@dol.gov

—--Original Message-~——

From: Turcic, Peter - ESA

Sent: Friday, October 01, 2004 12:33 PM

To: Halimark, Shelby - ESA; Nesvet, Jeffrey L - ESA
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Subject: RE: Advisory Committee
Importance: High

Yes, it is the sub itee that the audit We can sit
in the meeting - even closed meetings. Do you want ms to get you and
Jeft a room -- going through NIOSH we can get govemnment rates?
-—-Original Message—
From: Hallmark, Shelby - ESA
Sent: Friday, October 01, 2004 12:02 PM
To: Nesvet, Jeffrey L - ESA; Turck, Peter - ESA
Subject: RE: Advisory Committee

What ks the "subcommittee™ that meets on Oct. 19 in the AM? Is
this the group that oversees the audit contract? Are we allowed
1o sit in on that meeting, or not? If so, I'd want to be out there
the night before. Since DOL s being pushed as an intermediary
on that contract, we need to be up to speed — and possibly there
to make the counterargument in person and in detail....

Please note new email address:
hallmark.shelby@dol.gov

—Original Message-—-

From: Nesvet, Jeffrey L - ESA

Semt: Friday, October 01, 2004 11:41 AM

To: Holtmark, Shely - ESA; Turcic, Peter - ESA; Mosier,
Roberta - ESA

Cc: Culp, Jomes E - ESA; Turley, Sheldon G - ESA
Subject: Advisory Committee

From the Federal Regisler:
Register: October 1, 2004 (Volume 69, Number
190)]
[Notices]
{Page 55915]
From the Federal Register Online via GPO Access

DEPARTMENT OF HEALTH AND HUMAN SERVICES

Centers for Disease Control and Prevention
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MAR 21,2005 10:35 7039602965 Page 17

From: Elliott, Larg Jd.
Sent: Tuesday, October 18, 2004 10:45 AM
Homoki-Titus, Zeda (Liz} E.
EH Sundin, David S.; Neton, Jim; DiMuzio, Mariha A.; Homer, Corrine
Subject: RE: Finai Report. Review of Bathlahem Steel Site Profile

There will be no word on new appointments until after the first week in November. We do need Yo develop an
oppointment packoge for the next four members (Gibson, 6riffon, Meliug, and Munn) whose appaintments expire in
August 2005. However, T would really like to see how the first appointment package is treated before we submit
the next - 5o we wait and see. Meanwhile if anyone has suggestions for primary ond olternate recommendations for
the next four appointees, please submit them to me and Cori. Otherwise, I anticipate making a call for such in
December, we will need to submit the package before winter is over.

Lie.

From: Homoki-Titus, Zede (Liz) E.

Sent Tuesday, Octaber 19, 2004 9:23 AM

To: Elliott, Larry J.

Ce: Sundin, Dovid S.; Neton, Jim: DiMuzia, Martha A Homer, Corrine
Subject: RE: Final Report: Review of 8ethlchem Stee! Site Profile

Larry - T spoke with our FACA expert and she said there was no way to stop o Baord member from participating in
the process, aur only recourse would be to get the person removed from the Boord (through the White Hause) ar
" bring a personnel action against them just as the Dept. would do if a regular emplayee made such a violation. She
" utso recommended that we check with CMO to determine if they had some internal palicy regarding bad actions by a

Board member, and 0 Cori would need to speak to sameone in her chain to find out if there is another policy in
place, then we would need Yo discuss proof, enforcement and how such enforcement would be viewed considering
who ig likely to release.

I agree that the statement (or similar) should definitely go on every page and I recommend that it be a stand alone
pop-up page at the beginning of a CD or as the 1s? page of the document if it is a PDF file not ona €D (similar to
what we do with PA statements on DR reports that go to the Board).

Any word on any new appaintients by any chance?
Thanks - Liz

Zeda E. (Liz) Homaki-Titus
Acting Team Leader
Radiatian Compensation Legal Team
HHS Office of the General Counsel
Public Heaith Division
CDC/ATSOR Branch
5600 Fishers Lane, Suite 4A-53
Rockville, Maryland 20857
MN-443-0115 - PHN

* ¢02-315-6336 - Cell
301-594-0041 - FAX
zhomoki€®cde.gov
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MAR 21,2005 10:35 7039602965 Page 18

----Original Message-----
From: Elliott, Larry J.
+ ~ent: Tuesday, October 19, 2004 9:11 AM
3 Homoki-Titus, Zeda (Liz) E.: Homer, Corrine
Ce: DiMuzio, Martha A. Neton, Jim; Sundin, David S.
Subject: RE: Final Report: Review of Bethlehem Steel Site Profile

The part about limiting, or eliminating, participation of a member came from me. But I meant it as a policy concept
not something to be couched in a “warning statement” on a document. Cori has e great idea and T like Liz' longuage
below as a requirement for all the Board's work documents an pre-decisional products. Let's see what the FACA
exper? ond CMO says. I would like to have resolution of this by the time we talk with Ziemer and before the next
SC&A product arrives. Thanks,

Lje.

--—-Original Message—--—-

From: Homoki-Titus, Zeda (Lixz) E.

Sent: Monday, October 18, 2004 11:29 AM

To: Homer, Corrine: Elliott, Larry J.

Subject: RE: Final Report: Review of Bethiehem Steel Site Profile

As much as I like this idea, I am not sure what authority we would have to keep someone from participating and
voting, even if we could somehow prove they actually relecsed a pre-decisional document. I agree that each poge
~hould be marked, “Pre-decisional Document. Naot to be released (whole ar in part) to any group, arganization or
., ersan autside the Boord." I have a calf into our FACA expert to ask her about any other such issues and how they
may have been handled in the past. Thanks - Liz

Zeda E. (Liz) Homoki-Titus

Acting Team Leader

Radiation Compensation Legal Team
HHS Office of the General Counse!
Public Health Division

CDC/ATSDR Branch

5600 Fishers Lane, Suite 4A-53
Rockville. Marylond 20857
301-443-0115 - PHN
202-315-6336 - Cell

301-594-0041 - FAX
zhamoki®@cdc gav

-----Original Message-—--

From: Homer, Corrine

Sent: Friday, October 15, 2004 1:21 PM

To: Elfiott, Larry J.: Homoki-Titus, Zeda (Liz) E.

.ubject: RE: Final Repart: Review of Bethiehem Steel Site Profile

Larry/Liz - just a suggestion...for documents that are pre-decisional, we could put a statement on the document
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DiMuzio, Martha A.

From: Elliott, Larry J.

3 Wednesday, October 20, 2004 11;23 AM
Howard, John; Homoki-Titus, Zeda (Liz) E.; Brand, Anstice M.
Sundin, David 8.; Neton, Jim; DMuzio, Martha A.; Staudt, David J.
FW: October 19, 2004 - Contract No.: 200-2004-03806

Importance: High

ol

LOF_jetter_doc
1K FYI, see attached. The Board's contractor is totally out of control. We have spoken with David
Staudt the Contract Officer this morning and will have a conference call with Dr. Ziemer, Liz, the contract officer,
and OCAS staff at 12:30 this afternoon. We will then schedule a conference call with the SC&A manoger (John
Maura), and the owner {Sanford Cohen), Dr, Ziemer, the contract of ficer and OCAS staff in order to have the
contract officer and Ziemer give marching orders to SC&A. L je.

-——-Original Message-----

From: Judy Eley [mailto: jeley@scainc.com]

Sent: Tuesday, October 19, 2004 5:23 PM

To: Guess, Larry E,

Cc: ziemer@purdue.edu: Neton, Jim: Elliott, Larry J.: jfitzgerald®upme-biosecurity.org: John J. Mauro;
arjun@ieer.org; Hans Behling

Subject: October 19, 2004 - Contract No.: 200-2004-03805

D

Cr
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DiMuzlo, Martha A.

From: Eliiott, Lary J.
Sent: Monday, November 01, 2004 4:28 PM
To: DiMuzio, Martha A.; Neton, Jim
AV Sundin, David §.; Hinnefeld, Stuart L
Subject: FW: Revised SC&A Letter
Importance: High
1 have revi and provi and edits in the attached. | want this to be carefully crafted, it should not give any

basis for presuming that OCAS is forcing this, and it should be very clear and comprehensive an all points (which | do not
think the attached is) where ScnA are deficient under the contract and task awards.

Lje.
~—Original Message——
From: Neton, Jim
Sent: Monday, Novernber 01, 2004 3:44 PM
To: DiMuzio, Martha A.
Ce: Elliott, Larry ).; Hinnefeld, Stuart L
Subject: Revised SCBA Latter
Martha,

| have taken Dave Staudt's original letter to SC&A and revised it to include our additional concerns. Please review and let
me know what you think. Feel free o add anything else that you think is relevant. ['d like to get this out the door tomorrow
~ the clock is ticking on our side.

o

7 scaa
Lider-ywhidoc (70 0

Jim
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P
{ DEPARTMENT OF HEALTH & HUMAN SERVICES Public Health Servios
)
N Gctics or Diswsae Control and Prevenion
Acquisition and Ansistance Field Branch
C P.O. Bax 18070, 826 Cochrans Ml Rosd
Pitieburgh, PA 15238-0070
10/29/2004
Sanford Coben
President
SC&A Inc.
6858 Old Dominion Drive
Suite 301

McLean, VA 22101

Subject: Contract 200-2004-03805
Task Orders 1- 4

Dear Dr. Cohen:

[The National Institute for Qccupational Safety and Health’s Office of Com
and Support (OCAS) has very serious concemns afier reviewing
letter dated October 19, 2004. OCAS, the Advisory Board on Radiation and Worker Heatth
(ABRWH), and the Procurements and Grants Office (PGO), have a number of technical
performance and cost concerns covering the spectrum of the work performed and proposed. The
Government acknowledges that SC&A in its performance has enconntered some obmcles and

iders this in its ion. Of eritical il is SC&A’s und
that no additional funds arc available to carry out the overall audit processes. During
performance it appears that SC& A does not understand that any change in scope, time, and
budget has to be authorized by the ABRWH as well as obtaining the usual procurement approval. |

In light of this, the Government sees no way that the Savannah Rlvcr, Malinckrodt, and Hanford

| site profiles can be delivered in time for, the Decemnber Bo The need to
review the Bethlchem Steel report and then make a determination of the vmmmddqﬂh of the
audit process that will be needed on future site profile reviews, Likewise, conceming the dose
cmmstmctlm reviews cmducwd under tesk 4, the Government an WH

dose reconstruction itself. |0
ested by SC&A in the

that ate more fully the cost overruns associ ith site profile reviews, we
request thal SC&A provide a breakdown of the funds expended for each site profile currently
T We would ike for S vide 3 i viewe
1a Bsincein ur letter it that SC&A's part of the cost gverrun is attsibutable to the fact
that: “the task order requires the review of many morg progedures than originally anticipated.”
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NIOSH i f A 1hei;
rocedures listed in the original task order. In addition, it has been brought to our attention that

SC&A representatives have been requesting documents directly from the Savannah River Site

ithout coordinating these reguests with Nj OCAS staff uj o task o)
. We ack that SC&A abide by the provision of the task order and coordinate an;
(7 | ineraction with DO wit througl the NIOSH, OCAS proiect offces fof this comieagy. .. ...~ (Fommsd iy )
The G is i Teconfe 1o discuss these and other issucs as related to the

a
subject contract. David Staudt, contract specialist, will contact you regarding scheduling. If you
have any additional questions or concemns, please contact Mr. David Staudt at (412) 386-6459.

Sincerely,

Larry E. Guess
Contracting Officer
Acquisition and Assistance Field Branch

Ce: John Mauro, SC&A
Lavrie Loomis, SC&A
Martha DiMuzio, OCAS
Larry Elliotz, OCAS

Jim Neton, OCAS
David Staudt - PGO
Paul Ziemer, ABRWH
Letter File
200-2004-03805

c

M
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From: Elliott, Lamry J.

Sent: Friday, Ng\yember 05, 2004 3:42 PM PR,VACYACT ,NFO
To: Elliott, Lay J.

—--—-Original Message-——

From: Hallmark, Shelby - ESA [mailto:Hallmark.Shelby@dol.gov]

Sent: Saturday, October 09, 2004 1:31 PM

To: Howard, John

Cc: Elliott, Larry J.; Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA; Katz, Ted

Subject: Our new tasks....

Importance: High

John, I confess I'm not entirely clear on all the soon-to-be enacted language on EEOICPA
as it applies to NIOSH, but one issue emerges as a giant question mark/problem: the
“radiation dose" definition that we tried to get the conferees to add in to avoid dose recon
mayhem in the AWE sites, is in the bill (pp. 31-84 and 31-85). Unfortunately, it's
application is LIMITED, AS WE READ IT, TO THOSE WORKERS WHO ONLY
‘WORKED DURING RESIDUAL CONTAMINATION PERIODS. (Just in case you
don't have the bill language yet, I'm attaching the conference report pdf file. It's pages
934-973 of that file.)

Had the definition applied to ALL AWE employees (and assuming it actually does what
it purports to do - limit the dose NFOSH has to esti to DOE d radiation),
then the policy issue we have both been struggling with would have essentially been
resolved in a sensible way. But with the above limitation, NIOSH has a clean way of
dealing with the newly added residual rad. workers, but NO HELP AT ALL with regard
to those who were already eligible for Part B due to work during the DOE contract
periods. That means, unless you guys can find a way to legally support a policy that has
the same effect as this newly legislated definition - something that hasn't been
forecoming to date -- you are stuck with having to /estimate ALL radiation from
all sources at the AWE facilities, for any worker who started work during the DOE
contract period. That in turn would mean SECs would be declared in those AWE sites
where information is inad or i ding c ial or other non-DOE
radioactive material. The residual rad only workers might not be eligible for SEC status,
but all the others would be.

As you know, we've been in a state of anxiety about this issue for over a year, and there is
no question that the Board will have read the new statute carefully on this point and be
ready for bear on this issue wh the SF ing is rescheduled. You can rest assured
that Richard Miller has figured alt of this out - he probably authored the language in the
new bill, and he's quite clear on the implications of the issue. With Schumer and the rest
of the NY delegation up in arms about moving ahead on AWE dose recons, this issue is
ready to blow up.

Despite the fact that both our organizations have a ton of work to do to gear up to react to
the new legislation, I think we need to get on the same page on this particular issue in the
biggest of hurries. I'll ask Pete to get in touch with Larry on this to set something up.
Thanks, sh
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“rom: Elliott, Larry J.

3ent: Wednesday, November 10, 2004 7:50 AM

i Sundin, David S.; Neton, Jim; Ellison, Chris (NIOSH); DiMuzio, Martha A.; Hinnefeld, Stuart L;
- Cathoun, Grady; McCarthy, Richard

S, ot FW: SCA Contract

*YI, see string below.
-je.

--—=-Original Message--—-—

“rom: Elliott, Larry J.

Sent: Tuesday, November 09, 2004 7:08 PM
To: 'pl.ziemer@insightbb.com'’

Z¢: Howard, John: Homoki-Titus, Zeda (Liz) €.
Subject: Re; SCA Contract

Dr. Ziemer, thank you very much for responding. I dislike the spector of impropriety being raised around this
issue. I believe you know how hard we have, and are, trying te avoid even the perception that we have influenced or
controlled the Board's review.

Have a safe drive tomorrow, koking forward to our meeting. L je.

Sent from my BlackBerry Wireless Handheld
b

--:-:Origim| Message-----

From: Paul Ziemer <pl.ziemer@insightbb.com>

To: "Tames Melius' <Melius@nysliuna.org>

€C: mackat116@msn.com cmackat116 @msn.com>; ANDERHA@DHFS.STATEWI.US
<ANDERHA@DHFS,STATE.WI.US>; andrade®lanl.gov (mdrodzelanl.gow, c_t nwmﬂl@:emoosf net <c_owensO1

@comcast.nets; Elliott, Larry J. «LTEIQCDC.E0V:: wi l.com @aol.com; Melius@NYSLIUNA org
«Melius@NYSLIUNA org>; roy.dehart@vanderbilt.edu «roy. dehart@vanderbilt.edw: espoladd@acl.com
poladd@aol.coms; Mikehgibson@cinci.rr.com «Mil @cinci.rr.com»; gnrssir@frontiernet.net

<gnrssir@frontiernet.nets; “Mark Griffon’ <gr|ffomneoﬂ'b| com>
Sent: Tue Nov 09 17:51:54 2004
Subject: RE: SCA Contract

Jim:

John Mauro contacted the CDC Contracting Officer on Octeber 19 indicating that funds for Task Order 1 (Site
Profile Reviews) were 90% expended (as of September 30) and were projected to go about $110,000 over budget
Jjust to complete the Savannch River, Malinckrodt, and Hanford Reviews.,

Algo he indicated that funds for Task Order 3, Procedures Review, were 98 % expended (as of September 30) and
were projected to go about $23,000 over budget to complete the task.

ke the contractor cannot legally exceed the budget, and since changes can only be made by the Board (and not
by NIOSH), John Mauro, has put work on bath tasks on hold. When the Contracting Officer made me aware of this
situation, I informed John Mauro that any changes in scope, time, or budget have to be authorized by the ADRWH
and then go through the procurement approval process, NIOSH can not (and will not) modify the task orders. The
1
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€DC Contracting Officer will also require that any changes be preceded by a formal submission to the Board by the
contractor,

It should also be noted that SC4A projected expenditures through November 30 for Task Order 3 will be at about
.&1;/, of budget for review of only 20 dose reconstructions. This works out to be over $14,000 per review.

3 ...‘raul dilemma for us is that ony additional funds that the Board may authorize for completing the present tasks
will eat into the funds available for the rest of the work.

T have been on trave! for the past 15 days, and John Maurs and I have had difficulty in linking up to discuss this
dilemma further. In any event, the full Board will need to deal with it at the upcoming meeting.

Paul

----- Original Megsage-----

From: James Melius [mailto:Melius@nysliuna.org]
Sent: Tuesday, November 09, 2004 3:30 PM

To: pl.ziemer@insightbb.com; |jel@cdc.gov
Subject: SCA Contract

In trying to find out the status of the site profile reviews in order to get ready for our work group call regarding
the SEC reviews, I discovered that there appears to be major issues regarding the SCA contract. Work on parts
of the contract has been stopped, and the task order is being modified (?).

Regardless of the merits of the contract issues, I find it very disturbing that the Advisory Board has not been
notified and that significant modifications to the task order or contract are being considered or negotiated without
“he involvement of the full Board.

N

‘1 dangers to NIOSH of appearing to be interfering in the Board's review of the does reconstruction process are
obvious, No matter how well intentioned and appropriate the NLOSH actions have been, the lack of transparency of
these actions can only heighten suspicions about NIOSH's motives and lessen the credibility of the Board's
oversight.

If significant changes are being considered, this needs to be an open process.

Jim
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Message Page 1 of 1

/

Elliott, Larry J.

From: Homoki-Titus, Zeda (Liz) E.
Sent:  Friday, November 12, 2004 12:33 PM

To: ‘loomis@scainc.com'
Cc: Elliott, Larry J.; 'Paut Ziemer Ph, D. (ziemer@purdue.edu)’
]| k or header regarding the Privacy Act and Pre-decisional documents

Ms. Loomis - Thank you so much for following up with me so promptly vesterday. 1 am sorry that 1
was out of the office, it was a federal holiday. Per my message to you earlier I have attached below the
Privacy Act statement that should be at the beginning of all documents that SC&A provides the
Advisory Board on Radiation and Worker Health that contain Privacy Act information, such as

the reviews of individual dose reconstructions. Following that is the statement regarding pre-decisional
documents that should not be shared outside of the Board and HHS (and of course SC&A since you all
prepared them). The pre-decisional statement should be on every document that SC&A prepares for the
Board that the Board has not reviewed, commented on, voted on and finalized through a consensus
vote. The pre-decisional language should be on every page (I made it as short as possible to save room
and either a header or watermark is fine, which ever you prefer) and the Privacy Act notice should be the
first page of a document that contains privacy act information, such as the dose reconstruction reviews.
Thank you so much for your assistance on this very important matter. Please contact me, Larry Elliott
or Dr. Ziemer with any questions.

NOTICE: This information is protected by Privacy Act 5 US 52a; disclosure to any third party
without the written consent of the individual to whom the information pertains is sirictly prohibited.

This is a Pre-Decisional Document. It is not to be released (in whole or in part) to any group,
organization or person.

HHS Office of the General Counsel T
Public Health Division

CDC/ATSDR Branch

5600 Fishers Lane, Suite 4A-53

Rockville, Maryland 20857

301442-0115 - PHN

202-315-6336 - Cell

301-594-0041 - FAX
zhomokiede.go

This exmai s 1miended for i wove.

i civiaged, P diibined, or copicd
pen wd sbove. IF, Smeminaton, Sistibuvos, o Copying is stictly prohibid I you think yor have
2 Y ly Thank you
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“Yiiott, Larry J.

)
rrom: Staudt, David J.
Sent: Monday, November 15, 2004 1:04 PM ,
To: ‘Sandy Cohen'; ‘jmauro@scainc.com’; "Laurie Loomis'
Ce: DiMuzio, Martha A.; Eliiott, Larry J.; Neton, Jim
Subject: Request for detaiied cost proposals 200-2004-03805

Dear Dr's Cohen and Mauro,

It send a formal request letter some time tomorrow... The Advisory Board requires detailed cost-to-complete proposals
so that it may consider additional funding in the next week or so. Last week we discussed ball park numbers, please
submit detailed cost-to-complete proposals for the following:

Task 1 - Need two proposals. Firstis to complete the first 4 sites. The second would not only Include completing the first
4 but to complete all the sites as detailed in the SOW.

Tasks 3 and 4 - detailed proposals to complete the tasks in accordance with the SOW.

The proposals need to be recsived this Thursday so that they can be distributed Friday and reviewed for a meeting next
week.

*~Please submit electronically in Word and Excel format to mysetf, Dr. Ziemer, Larry Elliot, Jim Newton, and
Martha DIMuzio. | will fikely be out Thursday and Friday and will not have e-mail access.

Please give me a call if you have any questions.
: ,Agards.
"’ David Staudt

David Staudt

Contracting Officer

CDC - Procurement and Grants Office
Acquisition and Assistance Field Branch
M/S P05

P.O. Box 18070, 626 Cochrans Mill Road
Pittsburgh, PA 15236-0070

(412) 386-6459 fax 6429
dstaudt@cdc.gov

David Staudt

Contracting Officer

CDC - Procurement and Grants Office
Acquisition and Assistance Field Branch
M/S PO5

P.0. Box 18070, 626 Cochrans Mill Road
Pittsburgh, PA 15238-0070

(412) 3866459 fax 6429

d @cdc.gov




D

122

Advisory Board on Radiation and Worker Health Audit Contractor and Perceived or Real ... Page 1of 2

Elliott, Larry J. AT ———————.

From: Halimark, Sheiby - ESA [Hallmark.Shelby@dol.gov]
Sent: Manday, November 15, 2004 1:06 PM

To: Howard, John

Cc: Elliatt, Larry J.; Nesvet, Jeffrey L - ESA

Subject: RE: Advisory Board on Radiation and Worker Health Audit Contractor and Perceived or Real
Conflicts of Interest With OCAS

importance: High

John, after our call this morning and on further reflection, | would argue that "conflict of interest” is the wrong
rubric under which to discuss the Board's concerns. Certainly no one could argue that OCAS or Larry have an
“interest" in curtailing or channeling the Board or its contractor's activities in the sense of a financial interest.
There appear to be tensions between what the Board or its contractor want to do and what NIOSH/OCAS as the
administrative support entity can support or agree to, but those are inherent in ANY FACA committee situation
where the committee has a responsibiity to review artd potentially criticize the work of the support agency. Policy
tensions aren't conflicts of interests, they're just conflicts.

That kind of tension is to be expected, | would argue, not to be "overcome” by bringing in a third party to
intermediate between the committee and the agency it is providing public commentary on.

As the DSO or Exec Secretary, Larry has a defined role to play - which may include advising the Board that its

...budget } ‘F lvmlhed or that the rules goveming its activities don't allow it to do something it would like to do. That's a

role thai fEgand to By FACA tommittee; presumably 4hose rules and felationships were laid
out in the FACA preclsely to ensure that such bodies don't go off the deep end

The apparent suggestion going around that the Board's contractor shouid have an essentially unlimited resources
hints at an excursion toward the deep water. But having to tell the Board that the money for their contractor (to
whom they appear to have delegated their own fundamental responsibility) is limited is only an enlargement of
routine disputes that FACA committees might have about the number of times they should meet and in which
{ocations. The supporting agency has the duty to send those messages.

Rather than agreeing to the conflict of interest premise or giving it currency by substituting somaone else in
NIOSH/HHS as the DSOQ/ES, | am inclined to think you may be better off to simply reject this pressure. | don't
know the particulars of what the Board - or Richard Mitler or other parties - might be asserting regarding Lary's
“confiict”, but | don't recall Lanry railroading the Board or coercing it to accept his judgments about the matters it
has.a mandate to address. Pulling Larry off to satisfy this conflict claim may be a slippery slope - whoever takes
those roles will be a representative of HHS, or heaven forfend, some other Federal agency, and will arguably be
susceptible to similar claims of non-objectivity.

| haven't discussed this with Larry, but | suspect he would be thrilled not to have to MC the Board meetings or
tussle with it over this audit contract. But even if you want to consider shifting those jobs to someone else, it may
be wise to do so later, and with a clearly different rationale. Otherwise the Board/advocates may be encouraged
to broaden their demands.

Glad to discuss this further next week, but | wanted you to know my thoughts on this now, in the hope of
influencing any decision to announce a change for the December meeting. Thanks, sh

-----Original Message—---

From: Howard, John [mailto:ZKZ1@CDC.GOV}

Sent: Sunday, November, 14, 2004 2:24 PM

To: Homer, Corrine

€c: Homoki-Titus, Zeda (Liz) E.; Porter, Diane; Elliott, Larry J.; Katz, Ted; Dacey, Edward W.; Brand,
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Advisory Board on Radiation and Worker Health Audit Contractor and Perceived or Real ... Page 2 of 2

) Anstice M.
Subject: Advisory Board on Radlation and Worker Health Audit Contractor and Perceived or Real
Canfticts of Interest With OCAS

Corrie:

As you know, Larry Elliott serves as the Designated Federal Official (DFQ) and the Executive
Secretary (ES) of the Presidential Advisory Board on Radiation and Worker Health (ABRWH). As you
further know, Larry is aiso the Director of the Office of Compensatian Analysis and Support (OCAS).

Recently, it has come to my attention that there is at least a perceived conflict of interest in carrying out
the responsibifities of these three roles, chiefly a perceived conflict between the two roles which require
direct management interactions with the ABRWH (i.e., DFQ and ES) and the role of administrator of the
daose reconstruction program (OCAS Director).

Specifically, the ABRWH has engaged the services of a contractor {Sanford Cohen & Associates, ar
SC&A) for the purpose of auditing the performance of the dose reconstruction program administered by
OCAS directly and thraugh a contractor (ORAU). Interaction with the ABRWH concerning issues relating
to their audit contractor may create perceived or real conflicts of interest. The SC&A auditor contractor
may have to be told unpleasant things and, on occasion, contracts may even have to be terminated, for
instance.

. Clearly, such action: though remot 1o be taken by, or perceived to be advised by, the
audited entity (OCAS) is inappropriate as such actions may be perceived as retaliatory for a negative
’) audit findings. Other, less drastic examples of daily frictions between the audited entity (OCAS and
ORAUj) by the auditor {ABRWH and SC&A) can lead to real or perceived conflicts of interest by the
immediately affected parties, and by others with interests in the Energy Employees Occupationat iliness
Compensation Act,

1 am interested in temporarily (and perhaps permanently at some time hence) removing the OCAS
Director from the roles of Designated Federal Official and ABRWH Executive Secretary, and certainly by
the time of the next ABRWH Meeting on 13-15 December 2004 in Livermore, California.

—————+would-appreciate your advice on this course of action and what issues need to be dlscussed lo
——_effectuateatemporary repiacement of DFG-and ES forthe ABRWH.

Thank You

JH
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Ellott, Larry J.

~-Erom: Howard, John
L oant Tuesday, November 16, 2004 8:07 AM
(] 'halimark.shelby@dol.gov'
Subject: Re: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference Call

Thank you for any guidance you or Vicky can offer. We will send you our response to
Cindy.

John Howard
Sent from my BlackBerry Wireless Handheld

-----0riginal Message-:
From: Hallmark, Shelby - ESA <Hallmark.Shelby@dol.gov>

To: Howard, John <ZKZ1QCDC.GOV>

Sent: Tue Nov 16 09:01:24 2004

Subject: RE: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference
Call

Wow. What capacity is Ms. Blackston operating under here? Is she threatening Judiciary
Committee hearings or the like? I'd say this was over the top for any normal Eill staff
interaction I've had..

As to her implication that the sky is the limit on funding, OMB is pretty clearly not of
the same opinion. I'm trying to get approval to spend the first nickel on the new Part E
__ program and they're questioning everything, down to the price of a GS-7. Apparently OMB
“has noticed there's a deficit, and would like to do something about it, starting with the
~</ ost of administering EEQICPA. As you know, they also asked a whole lot of gquestions
“about our, and your, request for FY 2006

It's very odd to me that Cindi is hell-bent to see Richard Miller's strategy play out
here. My boss is a former Hill person who may have some ideas about how to deal with the
irate Ms. Blackston. Will let you know if I learn anything helpful. Thanks for sharing.
sh

--=--Original Message--~--

From: Howard, John [mailto:ZKZ1@CDC.GOV]

Sent: Tuesday, November 16, 2004 7:58 AM

To: hallmark.shelby@dol.gov

Subject: Fw: Actions Taken With Regard toc Auditor NIOSH work Following Friday Conference
Call

Importance: High

Shelby: Thanks for your thoughts of yesterday. As you can see, life is becoming quite
interesting relative to the management of the Board's contract. Have a good day

-+, John Howard

{ Sent from my BlackBerry Wireless Handheld

~-Original Message-
From: Blackston, Cindy <Cindy.Blackston@mail.hcuse.gov>



To: Howard, John <ZKZ1@CDC.GOV>; 'diane' <porter@edc.hhs.govl>; Elliott, Larry J. <LJE1l
@CDC.GOoV>
CC: Kiko, Phil <Philip.Kiko@mail.house.gov>; Gibson, Joseph

-, <Joseph.Gibson@mail .house.gov>; 'Andrew Sherrill' <SherrillAfgac.gov>; 'nugentm@gac.gov’
,nugentm@gac.gov>; 'CrawfordBA@gac.gov' <CrawfordBA@gao.gov>

\ .. ent: Tue Nov 16 02:04:18 2004
Subject: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference Call

It has come to my attention this evening that the Chairman of the Advisory Board is
contacting all board members as well as Mr. Elliott suggesting that the Board convene a
CLOSED session to review the scope of the auditor contract. During ocur conference call I
was assured that nothing would happen with regard to the auditors work other than getting
them the funds they need to finish the tasks they have currently suspended per the
requirements of their contract. At no time did you indicate that there was plan to reduce
the breadth and depth of their work - just as egregiocus an action (feor purpose of the
appearance of a conflict of interest) as terminating the contract.

The scope of this auditors work was extensively reviewed and comprehensive and detailed
audit procedures were approved by the Board and each task carefully spelled cut and
approved by the Board. Dr. Zeimer has been the only Board member privy to some of the
questionable private discussions between the auditor and NIOSH that were brought to the
attention of the Committee. That the Chairman of the Board should pick this moment to be
concerned about the scope of the audit and be willing to schedule an immedjate CLOSED
meeting is suspect and without question inappropriate considering the substance of our
conference call. It might, in fact, be in violation of the Government in the Sunshine Act.

No meeting should be held without congressional and public scrutiny where reduction or
alteration of the scope of the auditor's work is discussed and a representative of NIOSH
is present and potentially influencing the discussion. This is especially true while GAO
is reviewing the (apparently increasing) conflict of interest issues we discussed. I
would assume and expect that Mr, Elliott has expressed that to his friend Dr. Zeimer as
well as the rest of the Board since it is my understanding he was one of the individuals
-, who received this communication.
/,""he issue that needs to be taken up immediately, and should have been taken care of 3
{_.-onths ago when it first came up informally in discussion with Mr. Elliott and Dr. Zeimer,
is how much will it take to complete tasks the auditors is currently working on per their
coentract and getting those funds to them immediately for the tasks as approved (not
modified) by the Beard. I don't see Dr. Zeimer rushing to take care of that matter. As
a matter of fact, he stated in an 11/15 news article that no matters (like publicly
releasing the Bethlehem Steel audit) would be taken up prior to the scheduled Dec. 13
meeting., Why is this scope issue worthy of an emergency meeting of the Board?
The contract with the auditor states that the amount needed to complete is "estimated" at
$3 million. There is no cap on amounts that NIOSH can spend on administrative costs, the
contract with ORAU or the work of the auditor. As we discussed before, this is a direct
spending program, The NIOSH contractor doing the site profiles and dose reconstructions
can roll right through the $74 million allotted well before the end of their job and have
no problem getting millions more. Yet, right after our conference call where this was
discussed, the contractor hired to perform the auditing function for the Board of that
contractor for an estimated $3 million is subjected to intense scrutiny in their spending.
Where is the scrutiny and deep concern on the excessive spending of the $74+ contractor?
As far as I can tell there hasn't been any and now one of the most important functions
assigned to the Board is being tainted by overzealous policing of the auditors spending
when in a direct spending system additional funds provided affect no other functions of
the Board or NIOSH.
Perhaps if NIOSH is worried about saving money, the Board should hold more telephone
conference meetings to save costs and apply the surplus funds to the auditing function. I
have locked at the Board charter, the contract with the auditor and, of course, the law
and cannct find any language providing the Board with budget authority. What is going on
with this system? Who is really making the decisions about what is important and what
costs are too much? If going well over $74 million to create the basis for claims
approval is O0.K., why is increased spending on a estimated $3 million audit to assure the
credibility of the basis for claims a huge problem that must be addressed by revisiting
he scope of the auditors work in secrecy? I would appreciate answers to these guestions
«nd concerns immediately. Thank you.




126

v

Elliott, Larry J.

(-From: Homer, Corrine
Tuesday, November 18, 2004 10:33 AM
: Howard, John
Ce: Homoki-Titus, Zeda (Liz) E.; Porter, Diane; Ekiott, Larry J.; Katz, Ted; Dacey, Edward W.;
Brand, Anstice M.
Subject: RE: Advmo!y Board on Radiation and Worker Health Audit Contractor and Percelved or Real

Conflicts of Interest With OCAS

Good morning John,

Sorry | could not respond any soonefr.. -the shart answer to your quesbon all you need is an e-mail or memo to Committee
Management appointing a new DFO: considers this a program decision and
only wants a record of the change. | would suggest a memo stating that we will be replacing Larry with the (name of his
replacement), as of a specific date. There should be a strong administrative record of the action for public record.

Past the administrative specifics of how to do this, | wonder if we could possibly find a different solution. The questionof .
the perceived conflict of the same program managing both the federal advisory committee and the contract and funds has
been an issue as long as L have worked in committee managemsnt, and probably quita some time before that. To date, a
solution has yet to be found that works to the satisfaction of all involved. Even with someone taking Lany's place as
Executive Secretary, the new Exec Sec will face the same uproar in ohe way or anather when a funding or contract

problem comes up, hecause the Board cannot controt funding. From what | have seen and heard with regard to the
contractors, this seems to be more of a contractor problem than a confiict of issue problem.

Would It be possible fo have PGO act as this task order confract's Project Officer, with an OCAS person as the Tachnical

Monitor? That might sufficiently remove Larry from the management/oversight of the contract to allow the folks to be more

comfortable with conflict of interest perceptions while having appropriate contract management maintained. PGO would

have no personal interaction with the contractor outside the management of the contract, 5o contract management

tegrity should be clear. One other solution is to move the entire committes to the Department of Labor for their
C)enagemem and oversight, but I'm not sure what the statute has to say regarding that solution.

There will never be an easy time to make changes to the Jeadership of the ABRWH because of the difficult nature of the
Board but there is a lot going on currently, as you know; it might be best to wait on this action until the audit, contractor
issues, and SEC finalization are complete and the Board has fully transitioned into the claims review process. This would
also give you time to ease another person into the job. Something to else consider is if the Exec Sec is replaced at this
me, regardiess of how well his replacement performs and no manar the reasons why Larry is replaced, it can appear as
though contractors will not be held accountable and that outside influences forced the change allowing the perception that
the rd or outside influences manage us, rather than NIOSH managing the Board.

If you feel that replacing Larry is best, so as to remove any perceived conflict of interest Is necessary, the qualifications of
Lany's repiacement are very important. I'm sure I'm singing to the choir, but his replacement would need to be able to
stand the political and Baard pressure and not capitulate to the outside interests that wish to control the outcome of the
Board's and NIOSH's activities. In this position, the Exec Sec can never make all parties happy as strong conflict is part of
day-to-day operations with this Board, and there will never be a time that strong conflict does not exist on a wide variety of
issues.

Thank you,
Cori
——-on;halMséqe—-
Haoward, Johi
S-l: Sunday, qunva 2004 2:24 PM
To: Homer, Comine
Ce: Homoki-Titus, Zeda (Liz) E.; Porter, Diane; Elliatt, Larry J.; Katz, Ted; Dacey, Edward W.; Brand,

Anstice M.
Subject: Advisory mmnmﬁmmwmmmmc«mwmwmlmmmmwmow
( ' Corrie:
As you knw Larry Elliott serves as| the Designated Federal Official (DFO) and the Executive Secretary (ES) of the

y Board o ion and Worker Health (ABRWH). As you further know, Larry is also the
1
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Director of the Office of Compensation Analysis and Support (OCAS).

Recently, it has come to my attention that there is at least a perceived conflict of interest in carrying out the
responsibilities of these three roles, chiafly a perceived conflict betwsen the two roles which require direct
management interactions with the ABRWH (1.e., DFO and ES) and the role of administrator of the dose reconstruction

' program (OCAS Director).

Specffically, the ABRWH has engaged the services of a contractor (Sanford Cohen & Associates, or SCSA) for the
purpase of auditing the performance of the dose by OCAS directly and through a
contractor (ORAU). Interaction with the ABRWH cancerning issues rslahng to their audit contractor may creats
perceived or real conflicts of intersst. The SC3A auditor contractor may have to be told unpleasant things and, on
occasion, contracts may even have to be terminated, for instance.

Clearly, such actions—even though remote—percelved to be taken by, or perceived to be advised by, the audited entity
(OCAS}) is inappropriate as such actions may be y fora audit findings. Other, less
drastic examples of daily frictions between the audited enﬁty (OCAS and ORAU) by the auditor (ABRWH and SC&A)
can lead to real or pereelved conflicts of interast by the |mrnedmery affected parties, and by others with interests in the
Energy Emp al Hiness C

fami (and at some time hence) removing the OCAS Director from the
roles of Deslgnmd Federal Official and ABRWH E y, and by the time of the next ABRWH
Mesting on 13-15 Dacember 2004 in Livermore, Cakfomia.

I wouki appreciate your advice on this course of action and what issues need to be discussed to effectuate a
temporary replacement of DFO and ES for the ABRWH.

Thank You.
JH

«g.i(k
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--—Original Message——

From: Hallmark, Shelby - ESA

Sent: Tuesday, November 16, 2004 8:23 PM
To: Lipnic, Victoria

Subject: NIOSH pickle

Vicki — | discussed the Advisory Board issue further with Jeff N. and Pete this PM,
following up on your question as to whether the audit report on Bethlehem Steel has any
validity.

They report that they've reviewed the Board's audit contractor's (SCA) report on the
Bethlehem Steel site profile. This is the report that went on for 85 pages about a 14 page
site profile, and app Ited in the ing all (or more than afl) of its
allocated funds for site prome reviews on Its first one. Jeff and Pete were unanimous in
stating that the report was blatantly unbalanced. 1t i lgnores NIOSH 's methodology that
strongly leaned in the clail tavor, and nitpk ion where, despite
taking an overall exceedingly claimant friendly posiure NIOSH “failed” to choose the
most claimant friendly posture conceivable (as opposed to a “plausible option™). Pete
noted that the report accepted at face value certain plant employee statements that had
been considered in the course of OWCP case adjudication and found not to be credible.
Had DOL found those statements credible, we would have returned the dose
reconstructions to NIOSH to reevaiuate the additional exposure being alleged. We did
not, and it's our position that the Board's contractor has no business, in the course of an
audit of the scientific sufficiency of the NIOSH process, trying to “readjudicate”
evidentiary matters that are DOL's purview.

Jelf indicated that he asked an audit contractor empioyee why the report frequently
criticized NIQSH for not taking the absolutely most claimant friendly assumption, but
never onge questioned whether a NIOSH assumption orf approach was ||kefy to be overly
claimant friendly or result in approvals that would be i P . The

apparently admitted that they would never make such a wmment, and oonsidered n
outside of their mandats.

This was pretty clearly a biased report, which set out to undermine a Beth Steel site
profile that resulted in a far higher acceptance rate (over 40%) than anyone imagined, or
that was likety appropriate in terms of the actual exposures. Just to cite one example,
NIOSH assumed that there were 48 uranium rolling events during the four years that
Beth did AEC work (one per month), even though there was evidence for only 13 such
evenis.

\pp NIOSH has developed a set of plies to the SCA repart, but to our
knowledge, hasn't shared those with the Board yet for reasons we don't know. in :
addition to the noise about "confiict of interest”, there have also been allegations that
NIOSH is trying to “hush up® the report and wan't let it be published because it reveals
the errors in their site profile process {and by extension, in the entire dose reconstruction
process). We will try to convince NIOSH to move ahead with a direct response to the
SCA report, and let the Board hear everyone's position.

Meanwhile, if you have any brainstorms about Cindy, let me or John Howard know — I'm
sure he could use some creative suggestions about now. Thanks, sh
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Elliott, Larry J.

rom: Howard. John
nt: Tuesday, November 16, 2004 11:47 PM
0: *halimark.shelby@dol.gov'
Subject: Re: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference Call

Thank you, Shellby, for your counsel. And please thank Vicki for hers too.

I agree that changing DFO for the Board to the Pope probably would not satisfy Cindy or
Richard and am putting further thinking on that off until we have had a chance to meet on
23 November. I remain troubled though by the fact that the Project Officer for the audit
contract that CDC has entered into with SC and Associates (on the Board's behalf) is a
representative of the audited entity~-OCAS. I am troubled because the requisite detached
neutrality needed in dealing with issues that have arisen already and others that will
arise in the future is not present with such an arrangement.

Thus I am zeroing in on the Project Officer position that I think needs to be filled
differently than it is currently. I have asked my Senior Science Adviser, Dr. Lew Wade,
and my Deputy Director, Ms. Diane Porter, acting in concert as Project Officers, to confer
with the CDC PGO Contract Officier, tomorrow morning first thing to evaunlate the audit
contractor's request for funding to complete their first two task ordexrs and to recommend
approval or disapproval of the request in light of the total contract figure of 3 millieon
dollars and to make a recommendation for approval or disapproval, If approval is
recommended, then they will notify Dr. Zeimer of the decision which would obviate the need
for a bureaucratically protracted meeting of a quorum of the Board.

However, the Board will have to face the issue, together with a new NIOSH Project
Officer, and the Contract Officer, of discussing implementation of appropriate procedures
for managing audit contract affairs.

will then send an email to Ms. Blackston on Wednesday in response to the issues raised
in her midnight missive of Tuesday.

Finally, I plan (just to put your assertion to a proof test) to petition the Papal Nuncio
in Washington for permission to ask the Pope if he would consider the DFO position.

Thank you again for your counsel. It is much appreciated.

Jh

John Howard
Sent from my BlackBerry Wireless Handheld

----- Original Message---—--

From: Hallmark, Shelby ~ ESA <Hallmark.Shelby@dol.gov>

To: Howard, John <ZKZ1@CDC.GOV>

Sent: Tue Nov 16 19:51:39 2004

Subject: RE: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference
Call

I did talk to Vicki, John. She was going to check in with some others on whether we can
offer any suggestions on how to rxein Cindy in on this a bit - I take it she's had lots of
previous experience with Ms. Blackston. But we agreed that trying to placate her with
swapping out the NIOSH person who serves as the interface with the Board probably wen't
help. Her posture seems to be set on the notion of the auditor being given carte blanche,
and NIOSH is just going to have to say no to that -~ changing the person isn't going to
make that more palatable. At this point, the interface person could be the Pope and she'd
;e no less outraged if the auditor isn't funded to the hilt.

We certainiy sympathize with you -~ this is messy and very tricky territory. If Vieki
1
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comes up with any advice on the Hill side, I'll let you know. But somehow NIOSH has to
get back in control of the audit contractor, and by extension, the Board. Let me know if
I can help in that regard. sh

----- Original Message-—---

From: Howard, John [mailto:ZKZ1@CDC.GOV]

Sent: Tuesday, November 16, 2004 2:07 AM

To: hallmark.shelby@col.gov

Subject: Re: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference
call .

Thank you for any guidance you or Vicky can offer. We will send you our response to
Cindy.
John Howard

Sent from my BlackBerry Wireless Handheld N

—-----0Original Message~----

From: Hallmark, Shelby - ESA <Hallmark.Shelby@dol.gov>

To: Howard, John <ZKZ1@CDC.GOV>

Sent: Tue Nov 16 09:01:24 2004

Subject: RE: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference
Call

“Hpw. What capacity is Ms. Blackston operating under here? Is she threatening Judiciary
ommittee hearings or the like? 1'd say this was over the top for any normal Hill staff
interaction I've had.... .

As to her implication that the sky is the limit on funding, OMB is pretty clearly not of
the same opinion. I'm trying to get approval to spend the first nickel on the new Part E
program and they're questioning everything, down to the price of a GS-7. Apparently OMB
has noticed there's a deficit, and would like to do.something sbout it, starting with the
cost of administering EEOICPA. As you know, they also asked a whole lot of questions
about our, and your, request for FY 2006.

It's very odd to me that Cindi is hell-bent to see Richard Miller's strategy play out
here. My bose is a former Hill person who may have some ideas abew& how to deal with the
irate Ms. Blackston. Will let you know if I learn anything helpful. Thanks for sharing.
sh

————— Original Message-----
From: Howard, John [mailto:ZK216CDC.GCV]
Sent: Tuesday, November 16, 2004 7:58 AM
To: hallmark.shelby@dol.gov
Subject: Fw: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference
“"Rall
pertance: High
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Shelby: Thanks for your thoughts of yesterday. As you can see, life is becoming quite
interesting relative to the management of the Board's contract. Have a good day.

John Howard
“‘jent from my BlackBerry Wireless Handheld

-Original Message-
From: Blackston, Cindy <Cindy.Blackstonfmail.house.gov>

To: Howard, John <ZKZ1@CDC.GOV>; ‘diane’ <porterfcdc.hhs.govl>; Elliott, Larry J. <LJEl
@CDC. GOV>

CC: Kiko, Phil <Philip.Kiko@mail.house.gov>; Gibson, Joseph
<Joseph.Gibscn@mail.house.gov>; 'Andrew Sherrill' <SherrillA@gao.gov>; 'nugentmégaoc.gov'
<nugentm@gao.gov>; 'CrawfordBAfgao.gov' <CrawfordBAfgao.gov>

Sent: Tue Nov 16 02:04:18 2004

Subject: Actions Taken With Regard to Auditor NIOSHE work Following Friday Conference Call

It has come to my attention this evening that the Chairman of the Advisory Board is ———r
contacting all board members as well as Mr. Elliott suggesting that the Board convene a
CLOSED session to review the scope of the auditor contract. During our conference call I

was assured that nothing would happen with regard to the auditors work other than getting
them the funds they need to finish the tasks they have cuxrently suspended per the
requirements of their contract. At no time did you indicate that there was plan to reduce
the breadth and depth of their work - just as egregious an action (for purpose of the
appearance of a conflict of interest) as terminating the contract.

The scope of this auditors work was extensively reviewed and comprehensive and detailed
audit procedures were approved by the Board and each task carefully spelled out and
approved by the Board. Dr. Zeimer has been the only Board member privy te some of the
questionable private discussions between the auditor and NTIOSH that were brought to the
attention of the Committee. That the Chairman of the Board should pick this moment to be
concerned about the scope of the audit and be willing to schedule an immediate CLOSED
meeting is suspect and without question inappropriate considering the substance of our
“~yonference call. It might, in fact, be in viclation of the Government in the Sunshine Act.

"No meeting should be held without congressional and public scrutiny where reduction or
alteration of the scope of the auditor's work is discussed and a representative of NIOSH
is present and potentially influencing the discussion. This is especially true while GAO
is reviewing the (apparently increasing) conflict of interest issues we discussed. T
would assume and expect that Mr. Elliott has expressed that to his friend Dr. Zeimer as
well as the rest of the Board since it is my understanding he was one of the individuals
who received this communication.

The issue that needs to be taken up immediately, and should have been taken care of 3
months age when it first came up informally in discussion with Mr. Ellictt and Dr. Zeimer,
is how much will it take to complete tasks the auditors is currently working on per their
contract and getting those funds to them immediately for the tasks as approved (not
modified) by the Board. I don't see Dr. Zeimer rushing to take care of that matter. As
a matter of fact, he stated in an 11/15 news article that no matters (like publicly
releasing the Bethlehem Steel audit) would be taken up prior to the scheduled Dec. 13
meeting. Why is this scope issue worthy of an emergency meeting of the Board?
The contract with the auditor states that the amount needed to complete is "estimated" at
$3 million. There is no cap on amounts that NIOSH can spend on administrative costs, the
contract with ORAU or the work of the auditor. As we discussed before, this is a direct
spending program. The NIOSH contractor doing the site profiles and dose reconstructions
can roll right through the $74 million allotted well before the end of their job and have
no problem getting millions more. Yet, right after our conference call where this was
discussed, the contracter hired to perform the auditing function for the Board of that
contractor for an estimated $3 million is subjected to intense gcrutiny in their spending.
Where is the scrutiny and deep concern on the excessive spending of the $74+ contractor?
As far as I can tell there hasn't been any and now one of the most important functions
assigned to the Board is being tainted by overzealous policing of the auditors spending
when in a direct spending system additional funds provided affect no other functions of
he Board or NIOSH.

,)erhaps if NIOSH is worried about saving money, the Board should hold more telephone
conference meetings to save costs and apply the surplus funds to the auditing function. I
have looked at the Board charter, the contract with the auditor and, of course, the law
and cannot find any language providing the Board with budget authority. What is going on

3
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’ Requést for detailed cost proposals 200-2004-03805 Page 1 of 2

Neton, Jim

From: Laurie Loomis [loomis@scainc.com]

Sent:  Thursday, November 18, 2004 1:57 PM

To: Staudt, David J.; Sandy Cohen; jmauro@scainc.com

Cc: DiMuzio, Martha A.; Elliott, Lary J.; Neton, Jim; Joef@Saliantsolutions. Com
Subject: RE: Request for detailed cost proposals 200-2004-03805

All:

The attached files contain our proposal in response to David Staudt's e-mail, in Word, Excel, and PDF formats.
The Excel spreadsheet will ask you if you wish to update automatic links to another file when you open it. Please
say "no." | tried to eliminate all links, but obviously was not successful. | didn't want to delay our response over
this, so | am sending it out as is.

Regards,

Laurie Loomis
Contracts Manager, VP
SC&A, Inc.
703-893-6600 x213

---—-Original Message--—-

From: Staudt, David J. [maifto:AKU1@CDC.GOV]

Sent: Monday, Novemnber 15, 2004 1:04 PM

To: Sandy Cohen; jmauro@scainc.com; Laurie Loomis

Cc: DiMuzio, Martha A.; Eliiott, Larry 3.; Neton, Jim

Subject: Request for detailed cost proposals 200-2004-03805

Dear Dr's Cohen and Mauro,

I'l send a formal request letter some time tomorrow... The Advisory Board requires detailed cost-to-
complete proposals so that it may consider additional funding in the next week or so. Last wesk we
discussed ball park numbers, please submit detailed t-t for the i

Task 1- Need twa proposals. First is to complete the first 4 sites. The second would not only Include
completing the first 4 but to complete all the sites as detailed in the SOW.

Tasks 3 and 4 - detailed proposals to the tasks in d with the SOW.

“The proposals need 10 be received this Thursday so that they can be distributed Friday and reviewed for a
mesting next week.

***Please submit electronically in Word and Excel format to mysetf, Dr. Ziemer, Larry Elliot, Jim
Newton, and Martha DiMuzio. | will likely be out Thursday and Friday and will not have e-mail access.

Please give me a call if you have any questions.
Regards,
David Staudt

David Staudt

11/23/2004 .
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Request for detailed cost proposals 200-2004-03805 Page 2 0f 2

Contracting Officer
: COC - Procurement and Grants Office
: ) Acquisition and Assistance Fieid Branch
- M/S P05
P.O. Box 18070, 626 Cochrans Mill Road
Pittsburgh, PA 15236-0070
(412) 386-6459 fax 6429
dstaudt@cdc.gov

David Staudt

Contracting Officer

CDC - Procurement and Granis Office
Acquisition and Assistance Field Branch
M/S POS

P.0. Box 18070, 626 Cochrans Mill Road
Pittsburgh, PA 15236-0070

(412) 386-6459 fax 6429
dstaudt@cdc.gov

11/23/2004
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S C S. COHEN & ASSOCIATES
g AN EmpLovEE-OwNED COMPANY
November 18, 2004

Centers for Disease Control and Prevention
Acquisition and Assistance Field Branch
Post Office Box 18070

626 Cochrans Mill Road — B-140

Pittsburgh, PA 15236-0295

Attention: David Staudt, Contracting Officer

Re: Contract No.: 200-2004-03805
Dear Mr. Staudt:

In accordance with the Advisory Board’s request, as provided in your e-mail dated
November 15, 2004, SC&A is pleased to enclose the following:

1. A cost proposal to complete the first 4 site profile reviews in accordance with the SOW
for Task Order 1

2. A cost proposal to complete the site profile reviews for the first 4 sites and perform the 8-
12 site profile reviews, including a summary aggregate report, in accordance with the
SOW for Task Order 1

3. A cost proposal to complete Task Order 3 in accordance with the SOW

4. A cost proposal to complete Task Order 4 in accordance with the SOW

With respect to Task Order 1, we will also require an extension to the period of performance
from February 2, 2005 to October 2, 2005. In addition, the budget and schedule for
completion is premised on the assumption that NIOSH will provide SC&A with timely
access to documents and site experts.

With respect to Task Order 3, which expired on 10/23/04, SC&A will require 1 month from
the time we receive authorization to proceed to complete this Task Order, and the period of
performance will need to be extended to accommodate this.

With respect to Task Order 4, we request an extension of the period of performance from
February 23, 2005 to April 23, 2005. This schedule is based on the premise that the next set
of 20 cases for review will be delivered to SC&A by mid-December 2004 and the last set of
20 cases and the two blind cases for review will be delivered to SC&A by mid-February
2005.

As before, we have included our progr costs in the budget for Task Order 4,
which will end well before Task Order 1. In discussions with you, you had indicated that it
might be both possible and preferable to have a project management task to cover the routine,
recurring costs associated with running a project of this scope. Such costs include those
associated with the oversight of all Tasks, production of the monthly reports, the preparation
and implementation of our QA and COI plans, and ongoing records management. Ifsucha

6888 OLD DOMINION DRIVE * SUITA 301 » MCLEAN, VIROINIA 23101 + 703.893.6600 « FAX 703,821 8236
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task were to be implemented beginning in May, then we would be able to cover these costs
under that task. If not, then we would need to revisit our budget for Task Order | to cover
the months (May through September) that currently have no provision for project
management.

Please do not hesitate to contact me if you have any questions regarding this matter.

Sincerely,
/// %w

John Mauro, PhD, CHP
Project Manager

Enclosures (as stated)

ce: L. Elliott
M. DiMuzio
J. Neton
S. Cohen
J. Fitzgerald



——Regards, . T - R J—
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Message Page 1 of 2

Elliott, Larry J.

From: Paul Ziemer {pl.ziemer@insightbb.com]
Sent: Monday, November 22, 2004 11:54 AM
To: jmauro@scainc.com

Cc: Elliott, Larry J.; Homer, Corrine

Subject: FW: Presentations, handouts, meeting information
Importance: High

John:

Regarding the Agenda for the San Francisco meeting, the individual dose reconstruction reviews will be done
during the closed session of the Board on December 13. During that session we will also need to develop the
overall summary report to be reviewed in open session.

The Bethlehem Stee! site profile review presentation by Joe Fitzgerald will be scheduled for an open session.
Since the Board members have this in advance, a 30 minute presentation by Joe should suffice.

Because our overall schedule for this meeting is very full, and because a status report on the Procedures Review
is not a deliverable, | see no need for Hans to on the Agenda.

During our Board work session we will also take final action on the SC&A Quality Assurance Plan and CO! Plan.
These will require no additional presentations from your staff since they only involve the minor updates that were
identifiec previousty.

As you know, the Board will also need to address SC&A cost and scope issues. We will follow FACA,
Procurement, and Privacy Act requirements in the conduct of these issues. Accordingly, the general scope
issues will be discussed during the Board's open work session. Specific cost issues will be addressed during a
closed session and will be so identified in the Agenda.

Let me know if you have additional questions on the Agenda. You should be receiving a recent Agenda update
form Cori very soon.

Paul

-—-Qriginal Message--—-

From: Homer, Corrine

Sent: Friday, November 19, 2004 1:45 PM

To: John Mauro'

Cc: Elliott, Larry J.; Neton, Jim; Staudt, David J.; Homoki-Tttus, Zeda (Liz) E.
Subject: RE: Presentations, handouts, meeting information

Dr. Mauro,

1 currently have you on the agenda for a 30-minute presentation - Site Profile Reviews. If you would like more
time on the agenda, please speak with Larry Elliott.

Thank you,
Cori
-----Original Message-----
From; John Mauro [mallto:jmauro@scainc.com]
Sent: Friday, Novenber 19, 2004 1:31 PM
To: Joe Fitzgerald; Joe Fitzgerald; Paul Ziemer; Homer, Corrine; Kathy Behling
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Message Page 2 of 2

Cc: Homoki-Titus, Zeda (Liz) E.; Staudt, David J.; Neton, Jim; Elliott, Larry J.
Subject: RE: Presentations, handouts, meeting Information

Corie,

On Monday, November 22, NIOSH and the Board will have predecisional draft copies of the results of our
review of the first 20 cases. If all goes as planned, we should receive comments back from Board
members that week, and then | could prepare a draft presentation for review by NIOSH and the Board by
December 3rd. In addition, a Bethiehem Steel site profile review presentation is being prepared for
presentation by Joe Fitzgerald. | would also like Hans Behling to give a presentation on the status

of SC&A's review of NIOSH/OCAS procedures. Hence, we will be prepared to make three presentations,
each about 20 minutes long, addressing the results of our work to date on Task 1 (review of the Bethlehem
Steel site profile), Task 3 (the results of our review of OCAS/ORAU procedures) and Task 4 (the results of
our review of 20 dose reconstruction reports),

John

—--Original Message-----
From: Homer, Corrine [mailto:CBH4@CDC.GOV]
Sent: Friday, November 19, 2004 9:39 AM

To: John Mauro
Cc: Elliott, Larry J.; Neton, Jim; Staudt, David J.; Homoki-Titus, Zeda (Liz) E.
j FW: P ions, handouts, meeting information

Good afternoon Dr. Mauro,

! just wanted to let you know that | will need any presentations, handouts, and other meeting
documents you will have for the upcoming Advisory Board on Radiation and Worker Health meeting
electrenically, no later than December 3rd. As usual, please clear all presentations, etc., through
QCAS.

See you soon,

Cori
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messgge” T T T Page 1 of 3

Elliott, Larry J.

From: Howard, John

Sent:  Monday, November 22, 2004 8:34 AM

To: Eliiott, Larry J.; Brand, Anstice M.; Wade, Lewis
Subject: FW: Independent Audits of NIOSH Site Profiles

Let's chat about this before ) respond.

From: Horgan, Tom {HELP Committee) [mailto:Tom_Horgan@Labor.senate.gov]
Sent: Friday, November 19, 2004 7‘37

To: Howard, John

Subject: RE: Independent Audits of NIOSH Ste Profiles

John:

| am sorry to bother you again, but | have been advised by a member of the advisory board that, as of today,
Chalrman Ziemer has indicated that the Califomia agenda will inciude a "closed door session” fo deal “contractor
cost issues." This does not appear to be consistent with the titie of the agenda listed in point # 2 of your e-mail.
What does the phrase “contractor cost issues entail'? What does it mean?? If the Califomia meeting is to be open
and not involve contractor modifications, then | think you should personally inform Dr. Ziemer and Mr. Elliot that
this closed session to discuss cost issues is not the purpose of this meeting. It is my understanding that the cost
overtun issue has been the basis for talk of proposals to modify the contract. | would really like clarification on.
this. | thought | had it earlier today with your e-mail below, but it appears Dr. Ziemer is not on the same page. Dr.
Ziemer needs to be made aware of this. Have you thougm about attending this meeting or even Chairing it?? if
there is indeed going fo be an agenda item to deal with "contractor cost i |ssues then | would like it to be open so
that | could fiy out and attend. And as | said on the phone, o pa-of the audits while they
are well under way and almost finished would be viewed by many as again | am sorry
to bother you, but this is very important matter

On Monday and Tuesday of next week, | can be reached at Sen. Bond's St. Louis Office at 314-725-4484 or by
cell at 202-441-9754... I also have a BB which is connected fo my e-mail address at

—---Original Message-----

From: Howard, John [mallto;ZKZ1@CDC.GOV]

Sent: Friday, November 18, 2004 12:59 PM

To: Horgan, Tom (HELP Committee)

Cc: Brand, Anstice M.

Subject: Re: Independent Audits of NIOSH Site Profiles

Tom:

I left a message on your office phone, but wasn't entirely sure it registered as I think I lost the signal while recording
the message.

T wanted to be sure and get back to you on the two issues I promised to get back with you on (1) timeline for
Mallincrodkt Special Exp Cohort petition ion, and (2) agenda item for Board Meetin in December,

(1) Anstice Brand will be getting yon the timeline,

(2) The agends i item ls entitled wntru:( procedums and reqlummnts and it concerns discussion by the Board about
they will be There is no agenda jtem regarding modification of the contract.

Lew Wade, Project Officer now, together with David Stout, Contract Officer, will lead that portion of the discussion
from the HHS side.

11/30/2004
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From; Howard, John [mamn ZKZ1@CDC.GOV]

Sent: Monday, November 22, 2004 12:39 PM

To: Halimark, Shelby - ESA

Subject: RE: Independent Audits of NIOSH Site Profiles

thanks

~--QOriginal Message—~-—

From: Hallmark, Sheiby - ESA [malito:Hallmark.Shelby@dol.gov]
Sent: Monday, November 22, 2004 12:38 PM

To: Howard, John

Subject: RE: Independent Audits of NIOSH Site Profiles

Agread. Il raise with our potiticals the degree to which we need to head this off,
end stifie the NIOSH head-hunting effort in general - so we can protect the sanity
of the overall Part B program. Vicki may have had some thoughts on how to
corral this - if not, we need to get busy thinking.... Thanks, sh

~—~—Original Message--—-

From: Howard, John [mailto:ZKZ1@CDC.GOV]

Sent: Monday, November 22, 2004 12:35 PM

To: Hallmark, Shelby - ESA

Subject: RE: Independent Audits of NIOSH Site Profiles

Agread, but | -think she is mounting this current campaign to show that
OCASAROBH Is siiling the audit contractor of oxypen (money) through

Js contract it {nicke! and diming them) and to say !
told you so and then xaila anather bit of the apple.
-—--Original Message--—-

From: Hallmark, Shelby - ESA [mailto:Hallmark.Shelby@dol.gov)
Sent: Monday, November 22, 2004 12:23 PM

To: Howard, John

Subject: RE: Independent Audits of NIOSH Site Profiles

But her intentions agide, Cindy got slamdunkad on this during
e Pert E nagotiations. hmmmbdmeshe can make
this happen a5, omidrft pull it
aﬂutﬂermﬂemahuﬂvmn Aslde\'mn Cindy and now the
Bond guy jwha.is. dearty focused on the'SEC petitionfor
Mallinckrodt), are-there other members and steff rallying to
Cindy's flag?

--—~—Original Message-—-—
From: Howard, John [mailto:ZKZ1@CDC.GOV)
Sent: Manday, November 22, 2004 12:17 PM



To: Halimark, Shetby - ESA
Subject: RE: Independent Audits of NIOSH Site Profiles

yes and yes....otherwisa all this s just so much playing
in the sandbox aad she doesn't impressive me as the
playful type.

--~Qriginal Message----

From: Hallmark, Shelby - ESA

[mailto: Halimark.Shelby@dol.gov]

Sent: Monday, November 22, 2004 11:57 AM

To: Howard, John

Subject: RE: Independent Audits of NIOSH Site

Profiles

She mentioned her legislative attempt to move
DOL into the role of managing the Board’s
contractor - <o you think she's acw gaing to
resurrect that effort, and widen it to Inchrde
mamagement of the Board as a whole??

----Original Message-——

From: Howard, John [mailto:ZKZ1@CDC.GOV]
Sent: Monday, November 22, 2004 10:14 AM
To: Hallmark, Shelby - ESA

Subject: RE: Independent Audits of NIOSH Site
Profiles

Thanks for trying lo provide a voice of reason. |
am not certain tat it will help, though. Fhink
that she (and others like Tom Horgan of Senator
Bond's office) wants the management of the
Board out of HHS and she's dalermined &0 get
that accomplished.

-----Qriginal Message---—

From: Halimark, Shelby - ESA
[mailto:Hallmark.Shelby @dot.gov]
Sent: Monday, November 22, 2004
10:00 AM

To: Howard, John

Subject: RE: Independent Audits of
NIOSH Site Profiles

Just had 2 cali feom Cindy Blackston
lpllingjwve, for reasons | don't quite
know, that ker cormmitiee i going to be
auditing HHS's handling of the Board's
, or NIQSH's hendling of
the ORAU contract, or the whole dose
recon process, whatever. She started
raitiing on (as Cindy does) sbout
conflicts of interest and | took the



My weekend was fine - hope
yours was as wel. | suspect Mr.
Horgan's upset will be
ameliorated once OCAS

public with an at least partially
positive game pian on the
Maliinckrodt SEC petition. Are
you going to stay away from the
December Board meeting in
light of all this noise, or will you
be joining Larry, Richard Miller,
and me with our tumblers to the
wall??

—-Criginal Message---—
From: Howard, John
{maitto:ZKZ1@CDC.GOV]
Sent: Friday, November 19,
2004 7:18 PM

To: hallmark.shelby@dol.gov
Subject: Re: Independent
Audits of NIOSH Site Profiles

At the December meeting, 1ew
‘Wade, the new project officer, and
David Stout, contact officer, will
brief the Board. 1have asked Larry
to transfer DFQ dutics to Lew
during the discussions of the
contract both during the public
discussion and the private
discussion. During the private
sesgion that concerns the audit
contract, I have asked Lasry to
leave the room altogether and to
join Mr. Miller with inverted water
glasses pressed agwinst the hallway
wall adjoining the meeting room.

Good weekend 10 you!

John Howard

Sent from my BlackBerry Wireless
Handheld
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opportunity to weigh in with my view that
the Board's activities are to be
supported by NIOSH, and that the
Executive Secretary has a legitimate
"discipline” role to play in that context. {
went so far as to say ! don't think this is
a conflict of interest at all. Cindy of
course agreed to disagree, but [ don't
think it hurt anything for her to hear
another (at feast ostensibly objective)
voice on this. Doubt et ')l keep-aor
comiT from wh i she
has in mind - she-seid dhey'd slready
mailed a latter 1o HiHS onthissoace. If 1
get a copy, I share it, although you
may aiready have it. sh

Please note new email address:
hallmark.shelby@dol.gov

-—~—Original Message--—-

From: Howard, John
[mailto:ZKZ1@CDC.GOV]

Sent: Monday, November 22, 2004
9:21 AM

NIOSH Site Profiles
Yes, | flew back from LA on Sunday

here -- we had a 150 mph tait wind-and
at one point were flying at 680 mph

(ground speed)i

Tom nor hieboss willbe-happy with
hing lasa i ity

being.declared an SEG.

Right now, | am trying to fix the agenda
which lists "contractor cost issues” as a
closed session item to “"coantractor
procedures and requirements” as an
OPEN mesting item. What a mess.
—-—Original Message--—--
From: Hallmark, Shelby - ESA
{maiito: Halimark.Shelby@dol.go
v]
Sent: Monday, November 22,
2004 9:08 AM
To: Howard, John
Subject: RE; Independent
Audits of NIOSH Site Profiles



-~—--QOriginal Mcssage—---

From: Hallmark, Shelby - ESA
<Hellmark Shelby@dol.gov>

To: Howard, John
<ZKZ1@CDC.GOV>

Seat: Fri Nov 19 17:47:26 2004
Subject: RE: Independent Audits of
NIOSH Site Profiles

Oy. But have a good weekend,
anyhow!

- iginal Mcssage.—-
From: Howard, John
{mailto:ZKZ1 GCDC.GOV)
Sent: Thursday, November 18,
2004 7:01 PM

Ta:
Tom_Horgan@Labor.scnate gav

Subject: Re: Independent Andits of
NIOSH Site Profiles

Tom:

Thanks for your email, I'd be
pleased o chat with you and/or
Senator Bond about any and all
issues involving NIOSH's part of
the implementation of the
EEOICPA of 2000, as amended in
2003, and specifically the throe you
mentionedin your email.

1 called you this afternoon from the
‘Weat Coast before I realized it was
nearly 7 pm EST. 1 will give you
another call tomorrow merning to
touch bascs,

Thanks for your email.

John Howard

Cel? 202 213 7401

Sent from my BlackBerry Wireless
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----Original Message---—
From: Hallmark, Shelby - ESA
Sent: Friday, November 26, 2004 11:54 AM
Yo: Lipnic, Victorla
Subject: RE: NIOSH pickie

Just to bring you up to speed on this controversy regarding the NIOSH site profite for
teel, the y Board's 's 85 page audit report re same, and
related issues:

John Howard and a bunch of NIOSH folks met with us on Tuesday. The auditor's report
has been shared with the Board, but NIOSH still has not provided its comments on that
report to the Board. John indicated they plan to do that in the next week or two. | urged
that they move as swiftly as possible, since this issue is clearly getting biown out of

by Cindy Blackaton and othérs, based on their understanding of onty the
auditor's perspective. The Board wik discuss this report, and presumably the larger issue
as-to-how the auditor's work is to-be overseen, & thek Dec. 13-15 John
seamed to have a very legalistic, step by step approach to how the audltor's products
would be handied with the Board, but we argued NIOSH needs 10 be more aggrassive,
and in the Beth Stee! case in fact shoulkd have rejected the auditor's report as sadequate
mkwmwmmwumwmmmmmr

give NIOSH on that mwn) to the Board asap, so that the dlseunsuon during the meeting
will be at feast somewhat balanced. John agreed to an exient with that, but NIOSH is
clearly playing catch up here.

Cindy Blackston has continued to raise havoc regarding this audit report, NIQSH's
handiing of the contractor, and NIOSH" 'S handiing of the Advisory geed:” ~“Shehas
peppered John Howard with emails hin o et smak agenda
for the Board's Dac. meating, demanding to know why one session is belnghaldasa
closed meeting (which is required for Privacy Act reasons), etc. And as you know, she
got Sensenbrenner to send HHS a fetter with dozens of questions/interrogatories that
wouid take many boxes to fully respond to. Although NIOSH is taking all sorts of steps to
defuse the so-called "conflict of interest” charges here, John discussed the possibility of

going to b to find out from him just what it is that ha has in mind
-~ what's his desire here? €indy appears o be pursuing these issues at Richard Milter's
behest and in furtherance of his agenda — & that really Sensenbrenner's agaenda? If's not
clear whiat his jurisdiction is on this whole issue, but John is clearly looking for politicat
help on this. From my corner, it would be better to get this resolved and put to bed now,
before the drumbeat for DOL to take over running the auditor and/or the whole Board
gathers momantum.

Pete, Jeff and | will all be atiending this Board meeting, for several reasons. First, I'm
presenting the DOL status on takeover of Part D/E, and our general progress under
EEOICPA. Second, we need to know how the Board is going to address itself to the
review of dose reconstructions and site profiles, of which this Beth Steel controversy is
only one small part. The Board is going to be considering the auditor's review of 20
individual dose reconstructions during the mesting, and we have a very strong interest in
seeing 1o it that those audits don’t turn into @ method for the auditor and the Board to
“read|udicate” the claim. The scope of their audits needs to be ciear such that they focus
on the accuracy and appropriateness of NIOSH's science and procedures, not
judgements about factual matters that are DOL’s to decide. Finally, NIOSH will be
addressing its status in carrying out its SEC petition process — although the latter
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segmem will not address their specific findings on whether an SEC will be declared for
and lowa ition Plant — those reports are still under

conakuctton,

Sorry to be so voluminous. Let me know if | need to clarify, or if | need to do something
different on any of these fronts. sh

—-—-Qriginal Message--—--

From: Lipnic, Victoria

Sent: Tuesday, November 16, 2004 8:21 PM
‘To: Hallmark, Shelby - ESA

Subject: RE: NIOSH pickle

No brainstorms yet, but NIOSH needs to not hide their views about this report
and publicly say so.

From: Hallmark, Shelby - ESA

Sent: Tuesday, November 16, 2004 8:23 PM
To; Lipnic, Victoria

Subject: NIOSH pickle

Vicki - | discussed the Advisory Board issue further with Jeff N. and Pete
this PM, following up on your guestion 2s {o whether the audit report on
Bethiehem Steel has any validity.

They report that they've reviewed the Board's audit contractor’s (SCA}
report on the Bethlehem Steel site profile. This is the report that went on
for 85 pages about a 14 page sita profile, and apparently resulted in the
contractor spending all (or more than all) of ils allocated funds for site
profile reviews on its first one. “Jaif and Pete were unarimous in siating

R report was biatantly unbatanced. It ignores NIOSH's
methodology that strongly leaned in the ciaimants’ favor, and nitpicked
every sltuation where, despite taking an overall exceedingly claimant
friendly posture, NOOSH “failed" to choose the most claimant friendly
posture i {as opp toa” L ion”). Pete noted
that the report accepted at face value certain plam employee statements
that had been considered in the courge of OWCP case adjudication and
found net to be credible. Had DOL found those statements credible, we
would have returned the dose reconstructions to NIOSH to reevaiuate
the additional exposuse being alleged. W didd not, and it's our position
-+t the Board's contractor has no business, in the coutss.of aR.guelit of
w aufficiency of the NIOSH process, trying to “readjudicate”

matters that are DOL'S purview.

Jeffindicated that he asked an audit contractor employee why the report
frequently criticized NIOSH for not taking the absolutely most claimant
friendly assumption, but never once questioned whether a NNOSH
assumption or approach was likely to be overly claimant friendly or result
n that would be The SCA employee apparently
admitted that they would never make such a comment, and considered it
Gutside of their mandate,




—---Original Message-—-

From: Mosier, Roberta - ESA

Sent: Wednesday, December 01, 2004 12:22 PM
To: Franklin, Corman - ASP

Subject: FW: Comments and Costs on latest version
Importance: High

Corman — As near as | can figure out, these would have been the last things sent for the
HASC to consider. They would have been sent by OCIA. If these are not what you were
looking for, please et me know. There were daily revisions to the cost estimates

Roberta

---—Original Message-—-—

From: Mosier, Roberta - ESA

Sent: Tuesday, October 05, 2004 10:53 AM

To: Dugas, Peter - OCIA

Cc: Halimark, Shelby - ESA; Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA
Subject: Comments and Costs on |atest version

Importance: High

Peter — Per phone call, o are our technical i on the 10/4
version, along with estil costs. Bill O; wanted these by 11:00 today.

Roberta
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DOL COMMENTS ON 10-4-04 (6:37 PM) DRAFT

DOL appreciates the opportunity to comment on changes made to the previous draft. While
DOL views certain of the changes as improvements over the previous draft, we believe that
certain provisions in this draft both substantially inflate the cost of this proposal and have the
potential to substantially decrease the equity and efficiency of the program.

* WAGE-LOSS CALCUATION - DOL opposes the change in this provision from the
previous draft

o The paucity of ds available to dc relatively small swings in overalt

earning from a work-force that, at least in part, demonstrates a turbulent work
history will result in a substantially more arbitrary payment scheme than if the
minimum reduction of earnings to qualify for compensation was set at 50%.
Requiring only a 25% reduction to qualify for wage-loss compensation wili like
likely inflate the cost of this provision.

DOI. agrees with the concept of having two levels of wage-loss compensation,
but suggests, as we have previously, that the two levels of compensation should
be triggered by reduction in wagi ings from the baseline of 75% and 50%,
not 50% and 25%.

« TRANSITION PROVISIONS - DOL opposes the change in the transition provision
from the previous draft

o

o

DOL supports continuation of determinations by Physician Panels until DOL
commences administration of the program.

DOL believes that it will delay our ability to develop and adjudicate cases and
promptly resolve the backlog if DOE were to continue to administer Part D.under
existing law.

The previous draft allowed DOL to specify what, if any, other activities under
Part D, in addition to panel adjudication of cases already pending before the
panels, should continue. If DOL were given this authority, it will assert
jurisdiction over all of the ather pending cases and i diately begin
development work on those case using existing DOL staff.

Allowing DOE to continue to maintain jurisdiction over Part D cases wili prevent
DOL from being in a position to issue a substantial number of Recommended
Decisions recommending awards of benefits to claimants immediately after new
Part E interim regulations take effect.

Allowing DOE to continue to administer existing Part D claims using their current
system will quite likely result in substantial contractor costs and will not advance
the pace at which the claims backlog is resolved, in part because it would simply
increase the backlog at the physician panel.

¢ Advisory Committee Contract - DOL continues to assert that it is unwise and
unworkable to assign it responsibility over contracts to support the HHS managed
Advisory Committee.
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o The work product of the contractor advising the Board is an extremely
of the ific merit of the dose reconstruction process
and other duties performed by NIOSH, totally outside the DOL area of expertise.
o To the extent that Congress has concerns over the manner in which this contract is
being administered sufficient to justify the disruption of transferring responsibility
for administration of it during the course of the contract, DOL suggests that it be
the responsibility be transferred to another agency with expertise in this area of
science rather than DOL.

Additions to the Special Exposure Cohort — While DOL continues to oppose any
provisions for automatic inclusion in the Special Exposure Cohort, the provision is this
draft appears improved over the previous draft.

Dose Reconstruction — DOL continues to oppose in the strongest possible way
automatically including any employee in the Special Exposure Cohort merely based upon
delay in NIOSH completion of a dose uction as potentially exorbitantly
expensive, unwise and inconsistent with the scientific basis the Act uses in providing
compensation.

o While DOL cannot supply an esti of whata ble time” to plete a
dose reconstruction is (it is likely that there is no such uniform “reasonable time”
given variances in information available to NTOSH, number and duration of
employments and exposures of workers, and claimant response times) clearly 120
days is far less than a reasonable time even for a relatively less complex dose

reconstruction.
o This provision is likely to be counterproductive by providing an enormous
incentive for clail to delay responding to NIOSH or providing information in

hope of taking advantage of this position.

o In the absence of any DOL expertise in this area or supervision over the process,
we do not understand why DOL is given a role in certifying and explaining to
Congress why dose reconstructions cannot meet the statutory deadline.

Radiation Dose ~ DOL supports addition of a definition of a radiation dose to EEOICPA
but does not believe the language of the draft will plish its i

o The draft appears technically defective by mandating inclusion of weapons-
related radiation that would in any event be included but does not exclude non-
weapons related radiation. Thus it appears to have no effect.

o That defect could be remedied by changing p. 3- line 21 and 24 to read “In the
case of an atomic weapons employee, the radiation dose received by such

employee at such facility, for the purposes of paragraph (3)(B) shall be the
following:”
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RECA Payments While DOL does not oppose the purpose of this amendment, DOL
apposes allowing the Attorney General to direct payments from the EEOICPA Fund as
subsection 3167(b) provides. That is likely to be complicated and impractical.

o DOL suggests that subsection (b} should instead provide that the Department of
Justice certify to DOL that a payment should be made under RECA and that DOL
pay the entire $150,000 due the claimant from its EEOICPA fund.
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; Impairment plus 10,000 per year - NO OFFSET - 2 disability rates t0/5/04

{two options on survivor benefits)

Average Disability Rates Award

Bucket 1 5% $ 12,500
Bucket 2 18% § 45,000
Bucket 3 38% $ 95,000
Bucket 4 55% $ 137,500

Distribution - employees

Bucket 1 50%
Bucket 2 25%
Bucket 3 15%
Bucket 4 10%

TOTAL for EMPLOYEE IMPAIRMENT
Compensation for loss of wages

Percentage who lost wages before age 65
Average years of wage loss before age 65
Total at $15,000 per year
Total at $10,000 per year

Part B eligibles 15063
Employees 40%
Survivors 60%
Part D only 10851
Employees 60%
Survivors 40%

Medical for Part D
Additionai Medicat for Part B/D
Total Comp and Medical (Employees)

Buckets were used as a way to
distribute disability rates and
average awards.

Compensation for impairment
78,348,750
141,027,750
178,635,150
172,367,250
570,378,900

LR R R R ]

With <50% WEC With 50-75% WEC

15% 30%
5 5

$ 141,027,750
$ 188,037,000
Yearly Medical $ 12,000
Ave. Years Med. 5

$ 390,636,000
$ 35625670
$ 1,326,706,320

Survivor Catgories - 50% of deaths are related to covered condition

Option 1 Option 2

Cat 1 $ 100,000 $ 125,000
Cat2 $ 125000 $ 150,000
Cat3 $ 175000 $ 200,000
TOTAL Survivor Benefits

TOTAL BENEFITS
DOL ADMINISTRATIVE COSTS
TOTAL

42 .50%
5%
2.50%

Option 1 Option 2

$568,573,500 $710,716,875
$83,613,750 $100,336,500
$58,529,625 $66,891,000
$710,746,876 $877,944,376

$ 2,036,422,195 §2,203,649,655
$269,253,000  $269,258,000
$ 2,295,680,195 $2,462,907,605
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Sent: Wednesday, December 01, 2004 5:32 PM
To: Lipnic, Victoria; Iverson, Kristine; Dugas, Peter - OCIA; Nesvet, Jeffrey L - ESA
Subject: Our EEOICPA briefing

Went extremely well - nobody raised the questions we d. But Cindy Blackston
went off again (afler the meeting per se) telling us that Judiciary was going to drag HHS through
hell if they so much as touch the "auditor” (the Advisory Board's contractor) or his funding. As |
toid Peter, John Howard knows what a disasier this whole crusade of Cindy’s could be for the dose
reconprocess, but | don't get a sense that he's getting any substantive help from the HHS legis
affairs people. NIOSH is prone to collapsing. | really think we need Lo try 1o help out with the
Committee. sh

07/12/2006
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Search 3

From: Nesvet, Jeffrey L - ESA
Sent:  Thursday, December 02, 2004 10:38 AM
To:  Hakmark, Shelby - ESA; Turcic, Peter - ESA
Ce:  Culp, James - ESA; Turley, Sheldon - ESA
Subject: RE: Our EEOICPA briefing

We will get something to you this aftemoon. | think getting this on the radar screen of the HHS political level is a
major plus, however we manage it.

What do you think about a pitch from Kiis to HHS that there should be a joint DOL-HHS approach to
Sensenbrenner on this issue? i they buy that we might be able to weigh in to keep HHS from caving 100 easily if
Sensenbrenner pushes back.

JEFFREY L. NESVET

Associate Solicitor for Federal Employees'
and Energy Workers' Compensation

Office of the Solicitor

Linited States Department of Labor

200 Constitution Avenue, N.W., Room 54325

Washingion, D.C. 20210

(202) 693-5320 693-5360 (fax)

This message may contain i ion that is exempt from disck under i faw. Da not
disclose without consulting the Office of the Sollclw( l!'you think you received this e-mail in error, please notify the sender
immediately.

——Original
From: Halimark, - ESA

Sent: Thursday, December 02, 2004 10:33 AM
Toz Tuicic, Peter - ESA; Nesvet, L-ESA

lwastrymgmgelknsﬁomrmhelpﬂﬂs not harangue them on how to support NIOSH, But | guess
any kind of Kris and her <could help, so let's give her some broad points
about what's at stake in the whole SCA/Board issue, and why it's important not to just keep suirendering
point by point o Cindy (and Miller), but instead to take the bufl by the homs and iy to ease the political
pressure. Jeff, can you take a first cut at this? Pete, do you have any sense from Laivy E as to whether
HHS or CDC congressional folks (other than staffers) have actually weighed in on this issue at all? i not,
I'll take some discovery with-Howard or larry.

~——Original Message-—

From: Iverson, Kristine

Sent: Wednesday, December 01, 2004 7:28 PM

To: Hallmark, Shelby - ESA; Lipnic, Victoria; Dugas, Peter - OCIA; Nesvet, Jeffrey L - ESA
Subject: RE: Our EEOICPA briefing

Shelby, if you or Pete can get me some talking points, I will call the Assistant Secy for
Legislative Affaits at HHS, Specifically, I will nced to persuade her that there is more at
stake here and that it warrants her attention.

~---Original Message——

From: Hallmark, Shelby - ESA

07/12/2006
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Search 3
_From: Hafimark, Shelby - ESA
ent: Friday, December 17, 2004 11:46 AM
1o: Nesvet, Jefirey L - ESA; Turcic, Peter - ESA
Subject: RE: DR strategy

Ox. Thanks, sh

»»»»» Original Message--—---

From: Nesvet, Jeffrey L - ESA

Sent: Friday, December 17, 2004 11:16 AM

To: Turcic, Peter - BSA; Hallmark, Shelby - ESA
Subject: RE: DR strategy

I will come down at 3 as well.

JEFFREY L. NESVET

Associate Solicitor for Federal Employees’
and Energy Workers® Compensation

Office of the Solicitor

United States Pepartment of Labor

200 Constitution Avenue, N.W., Room $S-432%

wWashington, D.C. 20210

{202) 693-5320 £93-5360 (fax)

This message may contain infoxmation that is privileged or otherwise exempt from
disclosure under applicable law. Do not disclose without consulting the Office of the
Solicitor. If you think you received this e-mail in error, please notify the sender
immediately.

~~~~~ Criginal Message-----

From: Turcic, Peter - ESA

Sent: Thureday, December 16, 2004 12:19 PM

To: Hallmark, Shelby - ESA; Nesvet, Jeffrey L - ESA
Subject: RE: DR strategy

ok

-----0Original Message-----

From: Hallmark, Shelby - ESA

Sent: Thursday, December 16, 2004 11:55 AM

To: Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA

Subject: RE: DR strategy

Importance: Hig]

Let's discuss -- can we get together toworrow sometime? Maybe the usual 3pm meeting?
-----0Original Message- -
From: Turcic, Peter - ESA

Sent: Thursday, December 16, 2004 6:45 AM

To: Hallmark, Shelby - ESA; Nesvet, Jeffrey L - BsA
Subject: RE: DR strategy

We may have an opportunity with the Board punting. I'm sure we will get a case that
merely subwmits the SCA report as evidence that the Beth Steel DR is inaccurate. I believe
that NIOSH is scientifically correct and we could address the BCA issues in response to a
case. We can hit the legal issues to over come some of the SCA comments and also nail
.down the factual issues that are a concern. We could then get some cutside, very high
evel expertise to review the technical issue raimed by SCA such as the selectiem of the

appropriate statistical approach -- from the point of view of sound science as opposed to
just selecting the approach that gives the highest exposure. Waydw wem NAS or NIST.
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Ad part of a longer term strategy, we need to get other parties that should have an
interest in where this is going, such as the commercial nuclear pecple to play a more
active role and interest making comments and weighing in.

----Driginal Message-----

rom: Hallmark, Shelby - ESA

Sent: Wednesgday, December 15, 2004 9:11 PM

To: Turcic, Peter - ESA; Nesgvet, Jeffrey L - ESA
Subject: DR strategy

wWe need to sit down and figure out where we should go in light of the Board's drift. We
should etart by calling Larry and seeing what they are planning to do. Assuming that won't
be sufficient, we'll need some options to lay out for Vicki et al to comsider.

Ideas:

- change the Board? Miller warns the advocates -- and congressional backers -- will go
crazy, and “credibility” goes south. On the other hand, the other options arem’t good.

- push NIOSH to fight back more effectively? Any ideas how?? Are there other science
resources that could be tapped?

- push for some compromipe? Strike a deal with Melius/Miller that trades more SEC and DR
approvals for simplification of process and Board endorsement? I don't know the basis for
such a deal, but it's conceivable. EG Beth Steel becomes an SEC on the grounds of
inadequate data and we try to draw the line at the big sites., Problem there is why do we
think Dak Ridge or Hanford or INEEL won't present the same issues, and who trusts
Miller/Melius to stick to any deal?

- give up and accept SEC everywhere? HAny way to cap the costs or narrow the # of
undeserving awards? But does it make any sense to continue to defend a DR process that
will just get more complicated and attenuated? It looks to me like it collapses in a year
or so if the Board keeps omr the current path. How is NIOSH going to ever finish its site
~rofiles at this rate?

- other ideas?

Sent from my BlackBerry Wireless Handheld
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----- Original Message—-—-

From: Brand, Anstice M.

Sent: Friday, December 17, 2004 5:55 PM

To: Howard, John; Wade, Lewis; Hearl, Frank J.; Chang, Chia-Chia; Elliott, Larvy J.; Homoki-Titus, Zeda (Liz) E.
Cc: Porter, Dlane

Subject: FW: Copy of the earliest available transcript from Board Meeting this week.

FYL...Cindy continues to be concerned about the scope of the audit and the Board's vote to hoid onto the OR
reviews. | left her a voice mail as soon as | got this emall. | will be in touch.

Anstice

—--Original Message—--—-

From: Blackston, Cindy {mailto:Cindy.Blackston@mail.house.gov]

Sent: Friday, December 17, 2004 2:42 PM

To: Brand, Anstice M,

Cc: Porter, Diane

Subject: Copy of the earliest avallable transcript from Board Meeting this week.

I would appreciate getting a copy of the transcript from the Board meeting this week as soon as possible. Dr. Wade
has gotten rave reviews, however, the Committee has been hearing somewhat disturbing things about comments
being made as to the scope of the audit, the availability of future funds (in this mandatory spending program) to
make sure that site profile audits are conducted, and Congress' role in general with regard to this program (and
Board). Piease provide the earliest possible transcript available -- there are same things that | wish to confirm
before taking actions to insert the Committee presence in what has been framed as Board decisions that indicate
an attempt to squash the public airing of audlt findings. | must go to the Chairman with this in the next few days
and | would like to be feir in the discussion with him. If these allegations are exaggerated, | can confirm that with
the transcripts.

Please let me know when you can provide this information.
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Search 4

From: Lipnic, Victoria

Sent: Monday, December 20, 2004 2:55 PM
To: ‘Saimi, Molly'

Subject: FW: Copy of the earliest available transcript from Board Meeting this week.
Importance: High

Molly — see below, your eyes only. ~ Start with the first email from Cindy Blackston. — She's adopting the Richard Mitler
viewpoint again — and while this issue has to do with NIOSH and HHS and what they've done about slite profiles and dose
reconstruction - and technicaily, not a DOL issue - she is going to bring down the entire site profile process (and NIOSH

is running scared of her yeiling) — and that wiil end up opening up this program to even more people - who just happened
to work in a plant that may have at one time been a DOE facility. - Helpt

We've tried to get the Congressional Affairs folks at HHS to get on this, but | don't know that they understand what they
are dealing with with Cindy.

From: Hallmark, Shelby - ESA

Sent: Monday, December 20, 2004 10:26 AM

To: Lipnic, Victoria

Ce: Nesvet, Jeffrey L - ESA; Turcic, Peter - ESA; Svenonius, Dlane - ESA; Iverson, Kristine; Dugas, Peter - OCIA
Subject: FW: Copy of the earliest available transcript from Board Meeting this week.

Importance: High
Vicki — FY1. OQur friend Ms. Blackston is still on the warpath {see below), in pursuit of Richard Miller's agenda with respect
to NIOSH’s Advisary Board. I'm sure when she gets the of the Board's i she will be entirely displeased

with the interventions of the Department of Labor. Pete's working on a piece that we will be submitting regarding our take
on the Board's likely trajectory (it's not good at all), that piece will also contain our recommendations as to what DOL might
want ta do about it. But in the interim, suffice it to say mat | feit obllged at several points during the meeting to suggest to
the Board that 1) it has an obligation to review and eval; the pi of *its” (SC&A), rather than just
dumping them without commentary on the doorstep of HHS, and memby making them coin of the palitical realm; and 2)
that there is a budget process which constrains DOL and HHS — notwithstanding Cindy's {(and Richard Miiler's) constant
harping on the *mandatory” status of our budget — and that both HHS/NIOSH and the Board have a responsibility to use
funds wisely in any case. The Board did in fact decide to delay "accepting” the SC&A reports unti future meetings, but
that basically is just a holding action at this point.

| hope we can get our report on the Board down to you (and ultimately Steven) very shortly. This is a critical issue, and
we'll need to take serious action if there’s to be any hope of tuming this ship in the right direction. Thanks, sh

~—-Qriginal Message——-
From: Elliott, Larry J. [mailto:LJEL@CDC.GOV]

Sent: Monday, December 20, 2004 5:38 AM

To: halimark.shelby@dol.gov; Turcic.Peter@dol.gov

Subject: FW: Copy of the earliest available transcript from Board Meeting this week.

-~-~Qriginal Message-----

From: Eiliott, Lanry J.

Sent: Monday, December 20, 2004 8:02 AM

To: Brand, Anstice M.; Howard, John; Wade, Lewis; Hear, Frank J.; Chang, Chia-Chia; Homoki-Titus, Zeda (Liz) E.
Cc: Porter, Dlane; Homer, Corrine

Subject: RE: Copy of the earliest avallabie transcript from Board Meeting this week.

it will be three to four weeks before the transcripts are available.
lia
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Feom: Lipnic, Victoria

Sent:  Monday, December 20, 2004 6:18 PM

To: Halimark, Shelby - ESA; Dugas, Peter - OCIA

Subject: RE: Buffalo News story re EEQICPA advisory board and the Beth Steel study

Peter — do you know if Kris ever touched base with Cong. Affairs at HHS about this?

From: Hallmark, Shelby - ESA

Sent: Monday, December 20, 2004 4:23 PM

To: Lipnk, Victoria; Iverson, Kristine; Krishnamoorti, Mala rris, Jane OPA

Cc: Dugas, Peter - OCIA; Turclc, Peter - ESA; Nesvet, Jef L -ESA

Subject: Buffalo News story re EEOICPA advisory board and the Beth Steel study
Importance: High

Folks — as mentioned, we are working on a summary of the Advisory Board meeting (an abomination), where we
think the Board is headed (fowards disaster), and what if anything we can do to stop it (that's the hard part), See
beiow regarding the firestorm the Board's activity to date has incurred. The “audit report” is the work of the
contractor NIOSH foolishly aliowed the Board to demand, and which NIOSH has failed to rein in. The report is, per
NIOSH {and we pretty much believe them), a completely slanted document, which in no way invalidates the 500 or
80 dose reconstructions completed at Bethlehem Steel. Indeed, it's our position that the NJOSH Beth Steel site
profite that is pilioried in the “audit report” for being insufficiently claimant friendly, was in fact far too claimant
friendly. This report should never have been made public in this form, unless and untit NIOSH was able to get the
contractor and/or the Board to comect its massive flaws. Unfortunately, NIOSH did not succeed in figuring out a
way to do that.

| made a rather strong statement at the Board meeting to the effect that the Board itself must take responsibility for
determining whether the contractor that is doing its work for it has got it right, because otherwise the public will take
any such “audit report” and run with it, to include ing that of dose recor i be re-done
(while there are 12,000 plus reconstructions still waiting in gueue at NIOSH, some for over three years). The
Board decided to postpone opining about the “audit report” until a meeting in April, but the article below shows that
the damage is pretty much already done.

Qur report on the Board and what to do next will be forwarded as soon as Pete, Jeff and | have hashed it out.
Thanks, sh

-—--Original Message-—

From: Turcic, Peter - ESA

Sent: Monday, December 20, 2004 4:04 PM

Tot Halimark, Shelby - ESA; Nesvet, Jeffrey L - ESA

Ce: Kotsch, Jeffrey - ESA; Mosier, Roberta - ESA; Letton, Rachel - ESA
Subject:

Importance: High

it didn't take long ~ the report is
being misinterpeted!

Schumer, Clinton urge re-
evaluation of claims by ex-
Bethlehem workers
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WASHINGTON - New York's two
senators called on the Bush
administration Tuesday to re-

examine its denial of benefits claims
involving more than 800 workers at the
former Bethlehem Steel plant who may
have died or been made ill through
exposure to weapons grade nuciear
materials.

Sens. Charles E. Schumer and Hillary
Radham Clinton, both Demoacrats,
issued the request in response to the
formal release of an audit by an
advisory committee to the National
Institute for Occupational Safety and
Heaith, which found serious flaws in the
agency's system of evaluating claims.

The report, completed two months ago,
had been suppressed.

Frank J. Panasuk of Hamburg, a leader
in efforts by former workers at the
Lackawanna plant to win relief, had
filed a freedom of information request
for the commiittee’s audit.

Although Congress has provided up to
$150,000 in compensation for each
Bethlehem worker or survivor, the
agency, part of the Labor Department,
had approved only 190 of 1,100 claims.

Ancther $135 million in potential
benefits remains at stake.

Schumer said the report "proves what
we have been saying all along - that
there are gaping holes between the
compensation Western New York
nuclear workers have received and
what they should be entitied to.”

Schumer called the workers "Cold War
heroes who have waited long enough
to get their due compensation.”
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The Bethlehem Steel audit was
conducted by the Advisory Board on
Radiation and Worker Health.

In her evaluation of the audit, Clinton
said the chief flaws in the original denial
of 800 claims include bad data on
workers' exposure to contaminated air,
use of the wrong statistical methods
and other serious scientific miscues.

Clinton said the agency must move
quickly to revise its profile for
evaluating claims by workers and
survivors.

"What is most frustrating,” she said, "is
that many of the issues raised in the
audit have been repeatedly raised by
Bethlehem Steel workers and their
survivors.”

As a result of earlier protests by the
senators, as well as Reps. Jack Quinn
Jr., R-Hamburg, and Louise M.
Slaughter, D-Fairport, the agency will
hold a briefing on the report Jan. 12 in
Buffalo for workers and their families.

"A jot depends on what happens at that
meeting," Quinn said.

Bureau essistant Anna L. Miller
contributed to this report.
e-mail: dtumer@buffnews.com

Peter M. Turcic
Director, Division of Energy Empioyees
O ional lliness C i
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From: Lipnic, Victoria

Sent: Monday, December 20, 2004 6:18 PM
To: ‘Saimi, Molly'

Subject: FW: Buffalo News story re EEOICPA advisory board and the Beth Stes! study
importance: High

Molly — more of the same. see attached press story by Sen.’sCiinton and Schumer. ALL Cindy Blackston's doing. |
cannot believe that S — ifanyone in L ip knew about this ~ would be advocating spending MORE
money. —

From: Hallmark, Shelby - ESA

Sent: Monday, December 20, 2004 4:23 PM

To: Lipnic, Victoria; Iverson, Kristine; Krishnamoorti, Mala; Norris, Jane OPA

Cc: Dugas, Peter - OCIA; Turcle, Peter - ESA; Nesvet, Jeffrey L - ESA

Subject: Buffalo News story re EEQICPA advisory board and the Beth Steel study
Importance: High

Folks — as mentioned, we are working on a summary of the Advisory Board meeting (an abomination), where we think the
Board is headed (towards disaster), and what if anything we can do to stop it (that's the hard part). See below regarding
the firestorm the Board’s activity to date has incurred. The “audit report” is the work of the contracter NIOSH foolishly
allowed the Board fo demand, and which NIOSH has failed to rein in. The report is, per NIOSH (and we pretty much
believe them), a completely slanted document, which in no way invalidates the 500 or so dose reconstructions completed
at Bethlehem Steel. Indeed, it's our position that the NIOSH Beth Steel site profile that is pilloried in the *audit report” for
being insufficiently claimant friendly, was in fact far too claimant friendly. This report should never have been made public
in this form, uniess and until NIOSH was able to get the contractor and/or the Board to correct its massive flaws.
Unfortunately, NIOSH did not succeed in figuring out a way to do that.

| made a rather strong statement at the Board meeting to the effect that the Board itself must take responaibility for

ining whether the that is doing its work for it has got it right, because otherwise the public will take any
such *audit report” and run with it, to include demanding that hundreds of dose reconstructions be re-done {while there are
12,000 pius reconstructions stili waiting in queue at NIOSH, some for over three years). The Board decided o postpone
opining about the “audit report” until a meeting in April, but the article below shows that the damage is pretty much already
done.

Our report on the Board and what o do next will be forwarded as scan as Pete, Jeff and | have hashed it out. Thanks, sh

~---Qriginal Message-----

From: Turcic, Peter - ESA

Sent: Monday, December 20, 2004 4:04 PM

To: Halimark, Sheiby - ESA; Nesvet, Jeffrey L - ESA

Cc: Kotsch, Jeffrey - ESA; Mosler, Roberta ~ ESA; Lefton, Rachel - ESA
Subjfect:

Importance: High

It didn't take iong ~ the report is
being misinterpeted!

Schumer, Clinton urge re-
evaluation of claims by ex-
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WASHINGTON - New York's two
senators called on the Bush
administration Tuesday to re-

examine its denial of benefits claims
involving more than 900 workers at the
former Bethlehem Steel plant who may
have died or been made il through
exposure to weapons grade nuclear
materials.

Sens. Charles E. Schumer and Hillary
Rodham Clinton, both Democrats,
issued the request in response to the
formal release of an audit by an
advisory committee to the National
Institute for Occupational Safety and
Health, which found serious flaws in the
agency's system of evaluating claims.

The report, completed two months ago,
had been suppressed.

Frank J. Panasuk of Hamburg, a leader
in efforts by former workers at the

{ ackawanna plant to win relief, had
filed a freedom of information request
for the committee's audit.

Aithough Congress has provided up to
$150,000 in compensation for each
Bethlehem worker or survivor, the
agency, part of the Labor Department,
had approved only 190 of 1,100 claims.

Another $135 million in potential
benefits remains at stake.

Schumer said the report "proves what
we have been saying all along - that
there are gaping holes between the
compensation Western New York
nuclear workers have received and
what they shouid be entitied to.”

Schumer called the workers "Coid War

hernae wha havo waltand lnne amacat
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to get their due compensation.”

The Bethiehem Steel audit was
conducted by the Advisory Board on
Radiation and Worker Health.

In her evaluation of the audit, Clinton
said the chief flaws in the original denial
of 800 claims include bad data on
workers' exposure to contaminated air,
use of the wrong statistical methods
and other serious scientific miscues.

Clinton said the agency must move
quickly to revise its profile for
evaluating claims by workers and
survivors.

“"What is most frustrating,” she said, "is
that many of the issues raised in the
audit have been repeatedly raised by
Bethiehem Steel workers and their
survivors."

As a result of earlier protests by the
senators, as well as Reps. Jack Quinn
Jr., R-Hamburg, and Louise M.
Slaughter, D-Fairport, the agency will
hold a briefing on the report Jan. 12 in
Buffalo for workers and their famities.

“A lot depends on what happens at that
mesting," Quinn said.

Bureau assistant Anna L. Miller
contributed to this report.
e-mail: dumer@buffnews.com

Director, Division of Energy Employees

Ocey

Page 3 of
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‘rom: Hallmark, Shelby - ESA
ent: Thursday, December 23, 2004 11:54 AM
To: Turcic, Peter - ESA; Mosier, Roberta - ESA; Leiton, Rachel - ESA; Delo, Jerry - ESA
Subject: FW: EEQICPA Press Roflout
importance: High

See the list of questions — way below - OPA is saying they want to have in hand for the Secretary's event, if there is one,
currently speculated as being around 1/10 or 11. we need to go ahead and compile answers. The last five are the tricky
ones. Kate is probably the best source for guesses about how many people got State Comp. via Part D (we should be
careful not to accept inflated DOE estimates that inciuded state claims that had nothing to do with a Part D pane! decision)
and how much total has been paid. We need to be careful in estimating how much we expect to pay out before regs, and
for FY 2005; | think we have an estimate for the 10 benefit gutlay - roughly $2.5 B, right?

The questions on NIOSH are the trickiest. Good fuck there! sh

~---Original Message-----

From: Norris, Jane OPA

Sent: Wednesday, December 22, 2004 5:41 PM

To: Hallmark, Sheiby - ESA; Siff, Andrew; Lipnic, Victoria; Sullivan, Adam; Henry, Tina; Lebens, Grant - OSEC; Tverson,
Kristine

Cc: Turcic, Peter - ESA; Svenonius, Diane - ESA

Subject: RE: EEOICPA Press Rollout

if we can generate satisfactory answers to the questions, then one event in January should cover all of our progress to
“ate and the 200 recommended decisions. That wilt generate press.

_ hanks Shelby

From: Hallmark, Shelby - ESA

Sent: Wednesday, December 22, 2004 5:33 PM

To: Norris, Jane OPA; Siff, Andrew; Lipnic, Victoria; Sullivan, Adam; Henry, Tina; Lebens, Grant - OSEC
Cc: Turcic, Peter - ESA; Svenonius, Diane - ESA

Subject: RE: EEOICPA Press Roliout

Importance: High

Thanks, Jane. | believe we can answer the questions you cite, aithough one or two are tricky. The numerical issues can
be handied, with the sole exception of “how much did DOE pay out under their Part D program™. They didn’t actually pay,
they heiped people get State benefits, and it’s quite murky to figure out who got what in that process — less than $2 million,
I'm quite sure, in total. We will exceed that amount by an order of magnitude in a month or 80, assuming we get the go-
ahead to issue decisions on the roughly 200 cases that are ready.

As you note, the riskier issue is the current controversy involving NIOSH and the Advisory Board and “the Advisory Board's
contractor”. This is a strictly PART B issue, and a strategy might be tc say that the Secretary is only going to deai with Part
E roliout issues in this eventfinterview, but that may not be tenable, so careful answers will need 1o be drafted.

The controversy is acute with respect to the Bethlehem Steel site in Buffalo, NY, because the contractor’s hugely negative
review of the NIOSH Bethiehem Steel profile was released last week. Hence the NY delegation is the most exercised
about this Issue right now. But the contractor's attack on the quality and accuracy of the NIOSH dose reconstruction
process has implications throughout the complex, and other delegations are likely to weigh in eventually. People
knowledgeable about the EEOICPA Part B pragram - including advocates and media people based in Tennessee — may

-3l raise questions about why the NIOSH process is so slow, and, according to this recent cantract review, so wrang.

avever, | would argue that we go ahead as suggested here; we will just have to develop and get agreement on a position

2 take with regard to the dose reconstruction issue. Thanks, sh

~----0Original Message---—



From: Norris, Jane GPA

Sent: Wednesday, December 22, 2004 4:08 PM

To: Siff, Andrew; Lipnic, Victoria; Halimark, Shelby - ESA; Sullivan, Adam; Henry, Tina; Lebens, Grant - OSEC
Subject: EEOICPA Press Roflout

EEQICPA Press Rollout

Suggested Press Opportuni

There is an opportunity to update interested press on the status of EEOICPA payments under Part E of
the program. These are the key sites that will have the most interest.

Los Alamos, NM
Oak Ridge TN
Savannah River, SC
Paducsah, KY

Lamar Alexander’s office has expressed interest in participating in an event. The suggested date is
January 10% or 11%, in Knoxville TN. At that time, we can announce the number of recipients in the key
markets that have already received checks, and the fact that there are 200 additional recommended
decisions that are today being mailed to potential recipients.

Invited Press

We have identified the press outlets that have a demonstrated interest in the story in the attached file.
These newspapers have already written extensively about EEOICPA.

These are some of the potential questions we may be facing:

Total number of claims/cases paid under Part B

Total dollar amount that represents

Number of workers those claims represent

How the claims break down cancer vs. beryllium

Total number of claims in the pipeline under Part E when DOE turned the program over to DOL
How many workers those claims represent

The Dollar amounts that were paid out by Energy

The Dollar amounts that are expected by be paid by DOL

‘When people can expect to see their claims paid.

The SC&A evaluation of NIOSH’ s dose reconstruction effort, and how that will affect claimant demands
for reopening denied claims.

Is this dispute likely to slow down considerably or bring to a halt your ability to pay claims?

If we have acceptable answers to these questions, then the press conference in Knoxville is a viable
way of alerting the press to our progress on EEOICPA.

‘We can invite all the outlets listed here, and give background interviews with specific market
information to interested outlets that can not attend, but want to write about the story. The Paducah Sun,
the Knoxville News Sentinel, the Albuguerque Journal and the Augusta Chronicle will want specific
information about their local facility, and there may be others that will have questions specific to their
area of the country.
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Ta get the story out nationally we can give an interview to Nancy Zuckerbrod of the Associated press.
The potential down side of this is that Nancy may bring the NIOSH controversy into the story, as there
are willing members of the Senate from the state of NY who would comment at length on this matter.

Our other option is to hold the press conference, give selected Secretarial interviews and background
interviews to Jocal newspapers in the target areas by telephone, and issue a press release about the
progress of the program.

<< File: Y (EEOICPA).xls >>
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From: on behalf of Hallmark, Shelby - ESA
Sent: Thursday, December 23, 2004 2:49 PM
To: Lipnic, Victoria; Iverson, Kristine; Krishnamoorti, Mala
Ce: Norris, Jane OPA; Siff, Andrew; Svenonius, Diane - ESA; Turcic, Peter - ESA; Dugas, Peter -
OClA

Subject: NIOSH issue
Importance: High

John Howard (NIOSH director) called today to indicate that Cindy Blackston continues to make demands on
HHS/NICSH without relent. She is now seeking instant production of word-for-word transcripts of both the public
and closed sessions of the Advisory Board meeting of last week, and is pursuing the earlier demands Chairman
Sensebrenner made of HHS, for production of a long list of documents, memos, emails, and other
interrogatories.

As indk in my previ and briefing piece on the whole NIOSH/Board situation, DOL (basically
me) made several interventions during that meeting suggesting that the Board needs to exercise its
responsibilities rather than simply pass along the contractors’ products, that the Board and NIOSH don't have an
unlimited budget to spend on the £ , that the should be dii its
findings in terms of whether they are material, i.e., would actually impact on the compennblllty of aclaim, etc. |
was a bit of a voice crying out in the wilderess. My guess is that Ms. Blackston will not be at afl pleased with my
contributions, s0 we may soon be getting a letter from House Judiciary with a long list of interrogatories. Thig in
turn could well generate press about DOL and HHS conspiring to block review of the dose reconstruction process,
which might overwhelm the good press we're trying to get for early Part E implementation.

1 did not press discussion of the NIOSH/Board issue at our meeting yesterday on the grounds that the check
presentation issues were by far the most time-sensitive. Btk this train is bearing down on us, and we would be
very much better off if something couid be done to influence the Chaimman on this issue before we get into a semi-
public slugging match ala HHS. Plus we might actualiy be able to heip HHS/NIOSH out, and they sorely need
help. If we cant, | fear the whole dose reconstruction process will soon be teetering on the edge of collapse, and
that would be a horrible public policy outcome. Anything we can do to influence this process toward sanity, and
as soon as possible, would be wonderful. Thanks, sh

09/07/2006
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From: on behalf of Hallmark, Shelby - ESA
Sent: Monday, January 24, 2005 3:00 PM
To: Howard John
Ce: Lipnic, Victoria
Subject: FW: Newspaper Article Saying Jowa Ordnance Will be, SEC
Importance: High

John — we were surprised to see this article on Friday touting Sen. Harkin’s “announcement” that lowa was going
to be designated an SEC. Pete checked with Larry and apparently got confirmation that things have changed on
this, and specifically the turning point may be the question of “transparency” vis-a-vis classified information.

1 called today to chat with you about this but learned you are in Atlanta.

Obviously I dont know all the Issues regarding the classified data and how much can and cant be revealed in
dose but we d OCAS had found some way to navigate that issue. If, as we are told,
NIOSH Is now going to simply advise the Advisory Board that It can do dose recons bt It cant produce
“transparent” dose recon reports, we assume the Board will take that as an endossement of SEC status and run
with it, -

Before you issue an Iowa SEC petition evaluation, we'd like to have a chance 1o talk this over with you. If a
general “transparency” principle results in SEC status at Iowa, numerous other sites would logically fall in behind
it, and possibly lots of sites could be claimed to have less than perfect clarity. Even if SEC dominos onty fall in
the five or six assembly plants where lowa-like activity was involved, that would go far to tipping the balance In
favor of SECs for everybody.

As a secondary matter, we also continue to be concerned about the method of disclosure of the SCBA d

to the Board — we generally believe they should be handled as pre-decisional until the report has been acoepted
(by NIOSH, the Board, or some combination?) as meeting the requirements of the contract and being of sufficient
quality. I don't know that there's a problem per se with the Mallinckrodt site profile report that SC&A is going to
present in St. Louis, but as a procedural matter we'd really fike this process to be better defined. As you know,
premature disdosure of the Beth Steel SCRA report led immediately to the New York delegation’s demand for

withdrawal of your site profile and reconsideration of all the daim denials based on it. We both have tco much
work to do in this program to be whip-sawed In this fashion, especially by reports that are seemingly way off the
mark.

If you're avaliable to discuss this by phone, please give me a holler. I will be leaving the office in a few minutes,
but will be avallable tomorrow. Thanks, sh

--—Original Message----

From: Kotsch, Jeffrey - ESA

Sent: Friday, January 21, 2005 8:51 AM

To: Turcic, Peter - ESA

Subject: Newspaper Articie Saying Towa Ordnance Will be SEC
Importance: High

s Pete, you may have already seen this newsaper article (attached) about IAAP and Sen. Harkin’s statement that
- IAAP will become a SEC. Here's the link, too.

‘http/iwww.thehawkeye.com/daily/siories/In9_0120.htm]

namsNang
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-Message

1 did not think NIOSH was recommending SEC status.

Jeft

09/08/2006

Page 20f2
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From: Hallmark, Sheiby - ESA
Sent: Wednesday, January 26, 2005 12:40 PM
To: Mosier, Roberia - ESA; Kotsch, Jeffrey - ESA

Subject: FW: Draft FRN
importance: High

I can't get hold of Jeff Nesvet and crew — of Pete, of course — 80 you two need to start looking at this NKOSH
piece on the SEC petitions ASAP! Thanks, sh

—--Original Message—-—
From: Hallmark, Shely - ESA
Wednesday January 26, 2005 12:18 PM
To: 'Howard, John
Cc: Wade, Lewis; Elliott, Larry J.; Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA; Lipnic, Victoria
Subject: RE: Draft FRN
Importance: High

Thanks, John. We very much appreciate the opportunity to review this, and will do so just as rapidly as we can.
As discussed, I've alerted my depuly sacretary about this issue and conveyed the urgency (and gravity) | believe
it entails. Hes;ust now gotten back to me via emai indicating that his office is having "discussions with

ion (o iry to asvive at a coordinated response”. | don't know any more than that, but
wilh oenannly keep you posted if | hear anything. Thank you again for your witlingness to include us in this very
difficult and conficted issue. sh

—~—-Original Message—-

From: Howard, John [maiko:ZKZ1@CDC.GOV]
Sent: Wednesday, January 26, 2005 11:54 AM
To: Hallmark, Shefby - ESA

Cc: Wade, Lewis; Ebott, Lany 1.

Subject: Draft FRN

Shelby

Here's the Notice. Let me know if you need anything else.

JH

<<FRN SECs StLouis 2~5.dog>>
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From: on behaif of Hallmark, Shelby - ESA
Sent: Thursday, January 27, 2005 10:07 AM
To: Law, Steven; Krishnamoorti, Mala; Iverson, Kristine; Lipnic, Victoria
Cc: Wilson, Mark; Nesvet, Jeffrey L - ESA; Radzely, Howard; Turcic, Peter - ESA; Svenonius, Diane
-ESsA
Subject: our comments on the NIOSH FRN re SEC evaluations for lowa and Mallinckrodt
Importance: High
Attached is our joint (SOL/FEEWC and OWCP) commentary on the NIOSH evak is. | fully ende

these comments, which you will see pull no punches. We haven't dwslt heavily on the impact here, other than to
say these evaluations, once made public, would lead almost inevitably to SEC petitions being brought and
accepted at virtually all DOE sites. That equates to added costs of somewhere between $5 and $10 billion over
10 years, and would make a mockery of the notion that benefits flow to qualified workers, and not to those whose
disease was not work related. Thanks, sh

09/08/2006
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1-27-05

Department of Labor Comments on the
Mallinckrodt and Iowa Army Ammunition Plant Evaluations

DOL objects to the proposed recommendation to add several additional classes of
employees at the Mallinckrodt and lTowa Army Ammunition Plant (IAAP) facilities to the
Special Exposure Cohort (SEC).

e We believe that granting SEC status to employees at IAAP and employees who
worked at Mallinckrodt between 1949 and 1957, despite the fact that NIOSH
concedes that it can perform dose reconstructions for those employees is
clearly inconstant with the plain language of EEOICPA and is likely to
establish a precedent that will require the inclusion of the vast majority of
employees at the major DOE facilities in the SEC at a cost of $5 to $10 billion
over the next ten years.

e IfHHS issues a final determination under EEQICPA adding those employees to
the SEC despite finding that it can reconstruct the radiation doses received by
such class members, it is not clear that DOL could adjudicate such claims, since
our interpretation of EEOICPA would be at variance with the HHS SEC
determination. DOL might be obliged to stay action on claims under those class
designations while it requests a formal opinion from the Office of Legal Counsel
of the Department of Justice ing whether it is required to effe a
designation of SEC class members that, as NIOSH acknowledges in its Federal
Register notice, is inconsistent with the specific terms of EEOICPA.

e DOL also restates its previously-expressed objection to NIOSH presuming that
the health of covered employees was end d in any circur where it
carmot adequately reconstruct radiation doses of employees

Statutory Requirement

EEOICPA requires that a two-part test be met in order to add a class of employees to the
SEC. HHS must find that:

(1) it is not feasible to estimate with sufficient accuracy the radiation dose that the
class received; and

(2) there is a reasonable likelihood that such radiation dose may have endangered
the heatth of members of the class.

Mallinckrodt

NIOSH has determined that “there is sufficient evidence from various monitoring
activities, together with information on radiological sources and processes, to



validate dose estimates™ for employees who worked at Mallinckrodt between 1949 and
1957. This conclusively establishes that this class of employees cannot meet the first part
of the specific test for inclusion of additional employees in the SEC set forth in §
7384q(b)(1) of EEOICPA.

Despite this finding NIOSH proposes to add this class of employees to the SEC because
of “the lack of credibility accorded by the Mallinckrodt claimant population to the
government concerning the employees’ radiological exposure.” The issue of
credlblhty to stakeholders is certainly important from a program perspective but

ly irrel t to the tory test for additional SEC classes. Furthermore it
is clear that credibility issues encompass virtually every DOE facility. Requiring
claimants to believe a dose reconstruction in order to deny SEC status is tantamount to
including the entive DOE weapons complex in the SEC.

DOL has continually objected to a presumption that inability to perform dose
reconstructions amounts to an implicit finding of health end: DOL beli
that NIOSH should not recommend addition of classes to the SEC in the absence of a
positive finding of health endangerment based upon reliable evidence, rather than
ing health endangerment.

P

DOL is also concerned about the findings concerning employees at Mallinckrodt between
1942 and 1948. 1t appears, based upon NIOSH’s ion, that dose uctions can
not be performed for that period, thus those classes do appear meet the first part of the
SEC test. However, in regard to this class as well, DOL believes that an explicit finding
of health endangerment is necessary rather than simply applying a presumption of
endangerment.

Towa Army Ammunition Plant

NIOSH has determined that “it is scientifically and technically feasible to esti

doses with sefficient accuracy for employees working on Line 1 AEC operations at
the [owa Army Ammunitions Plant in Burlington, Iowa during the years from
March 1949 to 1974,” That finding conclusively establishes that this class of employees
cannot meet the first part of the specific test for inclusion of additional employees in the
SEC set forth in § 7384q(b)}1) of EEOICPA.

Despite this finding, NIOSH proposes to add this class of employees to the SEC because
“such estimates could not be substantiated by the transparent, publicly available,
factual basis required under EEOICPA” because of the fact that NIOSH would have
to utilize classified data to conduct dose reconstruction. The use of classified data has
clearly been understood to be necessary at times in this program and has never before
been suggested as a reason for determining that dose reconstruction could not be
adequately undertaken. Again, NIOSH has added an SEC evaluation criterion totally
inconsistent with the plain language of the Act, a criterion that is likely to apply at
virtually every DOE facility.
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DOL also notes the same lack of a specific finding of health endangerment relevant to the
Mallinckrodt recommendation in regard to the [AAP recommendation. Before

ding that employees at IAAP be added to the SEC, NIOSH should do more
than p health end; ment
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From: Hallmark, Sheby - ESA

Sent: Tuesday, February 01, 2005 4:53 PM

To: Wilson, Mark; Krishnamoortl, Malka

Cc: Nesvel, Jeffrey L - ESA; Turcic, Peter - ESA; Svenonius, Diane - ESA
Subject: RE: Edited NIOSH FR Notice

mportance: High

Attached, per NIOSH, is the doc that is actually on the table at the Federal Register. |t seems 1 be the same as
the 11am version {that we hated). | now have time to add ny Ruther cbjeclion 1o the critically spit infinitive {10
publicly evaluate’) in the critical serfence regerding lowes.

As discussad with Mala NIOSH advised me: modilying the MallincRrodt evaluation for the: period’
1949- 1957 10-remove their recownmsrnialies mmummmmwmwnm
discussion about on the one hand, we have the info needed lo reconstruct, and on the other, we have allegations
thai the data are not rekable, so we're asking the Board for advice. While that is seemingly & positive siep, | don't
thirk the Board will hesitate 10 resoive the conflict in favor of recommending an SEC class. J wasn't told whether
the lowa evaluation report would be similady non-evaluative.

Pwas tokd that NIOSH will share the actuat evaluation reports with us, but only when they are shared with the
Board members. The eventual impact of the Mafincksodt “sivoud of secrecy/dats Comuption” fest wilk now tsv-
on exactly what is said about the NATURE of the data arors/falsiications alleged at Malincirodt. So the actual
mummmmmmm 1 it revievors oither of the two FR Nofice
documents, ikwon't provide any kind of organized skuctuss amusst. wiisis NIOSH: (et DOLY could construct
other siles from simply following SET suit based on menmisiig enors, badges

defesied, eic., otc. We'l find out in St. Louls how that long and arduocus debate will start off, and

where it's lkely to lead. Thanks, sh

From: Witson, Mark [mailto:! gov]
Sent: Tuesday, February 01, 2005 3:52 PM
To: Hallmask, - ESA; Krishnamoorti, Mala

I figured ae much. The only good news is that nobiody reads the Federal Register.

D. Mark Wilson
Deputy Assistant Secretary

U.S. Department of Labor
(202) 693-0200

From: Hallmark, Shelby - ESA

Sent: Tuesday, February 01, 2005 3:47 PM

To: Wikson, Mark; Krishnamoorti, Mala

Cc: Nesvet, Jeffrey L - ESA; Turcic, Peter - ESA; Svenonius, Diane - ESA
Subject: RE: Edited NIOSH FR Notice

Importance: High

This is ok, but | was just advised that HHS has aready sent its nofice forward to the Federal Register and
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it's been “on public display” since 2:15pm foday. Unfortunately. | don’t hawve a copy of the final version ~
1 hear it's changed several times — but am trying 1o get it now. Thanks, sh

—Original Message-——
From: Wilson, Mark [maiRo: Witson.Mark@dol.gov]
Sent: Tuesday, February 01, 2005 3:02 PM

ESA;

Please take a quick look at my edits on page 3. i you are comfortable with them, | will pass them
along lo NIOSH,

The tanguage that | added comes diwecily from the longer summary in the previous FR nofice.
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Turley, Sheldon G - ESA

From: Nesvet, Jefirey L - ESA
Sent: Wednesday, February 02, 2005 6:13 PM
To: Culp, James E - ESA; Turley, Sheidon G - ESA

Subject: FW: St. Louis Energy Advisory Board meeting approach
" importance: High

!

JEFFREY L. NESVET
licitor for Federal Employees’
and Energy Workers' Compensation
Office of the Solicitor
United States Department of Labor
200 Constitution Avenue, N.W., Room $-4325
Washington, D.C. 20210
(202) 693-5320 693-5360 (fax)

This message may contain information that is privileged or otherwise exempt from disclosure under applicable lew. Do not
disclose without consuiting the Office of the Solicitor. If you think you received this e-mail in error, please notify the sender
immediately.

—--Original Mﬁage-—-
From: Hallmark, Shelby -
Sent: Wednesday, FebruaryDZ 2005 4:31 PM
Ta: Krishnamoorti, Mala
Cc: Nesvet, Jeffrey L - ESA; Turtic, Peter - ESA; Wilson, Mark; Lipnic, Victoria
Subject: . Louis Energy Advisory Board meeting approach
Importance: High

Mala, as discussed, here are the major paints we would be making in St. Louis next week, insofar as the (rather
unorganized) processes of the Board allow it

'NIOSH has basically piinted fo the Board ffié decision s to whether dose reconstruction canbadone at———

Matlincirodt for the years 1949-1957, despite alleged data validity questions, or whether those data allegations
should result in approval of the SEC petition, In light of the decisions of this week, we would not make any
comments pro of con regarding the Maliinckrodt SEC petition itself, but would urge the Board to (1) consider how
any recommendation/advice it gives with regard to the data vaﬁdny issue will affect any future SEC petitions; {2}
enunciate, if it can, clear-cut criteria for making falr and about the under
which data validity questions raised at any site are sufficient to underrnine the feasibility of NIOSH dosa
reconsuucﬁon (e.g.. types and prevalence of aleged dah madsquacy the efficacy of countervailing NIOSH
around missing or dt data, etc.); (3) ize that, in cases where a
broadly worded data credibuﬁty criterion is used to support appraval of an SEC petition, the claimants in that
facility or class who have “non-listed” cancers (about 40% of the total, normatly), will have their Part B benefits
eligibility extinguished by the deciaration of an SEC.

With regard m lowa, while NJOSH is asking the Board to advise it on lts finding that the SEC should be approved
NIOSH is making a determination that the SEC should in fact be
approved due toits mabmty 10 explain ali aspects of its reconstructions because of classified data. Again, we
wolild not opine about the specific fowa oulcome, but would urge that any advice the Board gives to NIOSH (1)
consider the impact of such advice on future petitions; (2) include guidance about what degrea of opwty should
be considered acceptabie (that is, should the exis of any
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disqualify dose reconstructions at that site? Hnot, how oentrai 10 a given set of dose reconstructions does the

classified data have to be to trigger the * e?); {3) addi to what exient, how, and when

- alternative means might be used to assure clalmants thm NIOSH's use of classified data was appropriate, even
though such use can't be clearly specified to them; and {4) similar to item (3) respecting Mallinckrodt, we would

‘ advise the Board that a declaration of an SEC based on classified data and would likely exting:

the eligibility of clai with non-SEC about 40% of the likely claimant pool at any site.

Thanks, sh
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From: Halimark, Shelby - ESA

Sent: Friday, February 04, 2005 09:33
To: Lipnic, Victorta; Iverson, Kristine
Cc: Dugas, Peter - OCIA; Witson, Mark
Subjfect: FW: Agenda 2~5.doc
Importance: High

I'd say thoughtiul deliberaion by the Board, not something loward which they've shown a
tendency anyway, wil be extremely limited under these conditions.

-~--Original Message-——

From: Turcic, Peter - ESA

Sent: Friday, February 04, 2005 9:27 AM

To: Halimark, Shelby - ESA; Nesvet, Jeffrey L - ESA; Svenonius, Diane - ESA
€z Masier, Roberta - ESA

Subject: FW: Agenda 2~5.doc

Importance: High

This meeting is really shaping up to be a real party -- Bond coming and our Resource
Cemermpons that Harkin has arranged for bus loads to come in from lowa. The room

—-—-—Orlgnal Message--—

From: Homes, Corrine [mailto:CBHA@CDC.GOV]

Sent: Friday, February 04, 2005 9:09 AM

To: mackitl 16@msn.com; ANDERHA@DHFS. STATE.WI.US; andrade@lani.gov;
c_owensD1@comcast.net; LarryJ Eldl(Elntt, Larry J.), wimnn@lolwm,
Meﬁsemmum.org roy. it edu;

w.com; n-tri com; Mark

); O

Griﬁm

Cc: Underwood, Lewis A; greeB06@belisouth.net; Wade, Lewds; Turcic, Peter - ESA;
Halmark, Shefby - ESA; Nichole L. Herbert (Herbert, Nichole L); Kotsch, Jeffrey - ESA;
Porter, Diane; Blosser, Fred; Brand, Anstice M.; Caswell, Gay Mdnnes; Howard, John;
Katz, Ted; Kendrick, Chariotte

Subrject: Agenda 2~5.doc

Board Members,

We have again, revised the draft agenda to nclude a Board Weicome from Senator Bond
on Monday. Revised agenda Is attached.

Thank you,
Cori

<<Agenda 2~5.doc>>
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on behalf of Krishnamoorti, Mala

Tuesday, February 08, 2005 10:26 PM

Halimark, Shelby - ESA,; Lipnic, Victoria; Iverson, Kristine; Law, Steven
Ce: Nesvet, Jeffrey L - ESA; Turcic, Peter - ESA

Subject: Re: EECICPA Advisory Board meeting

We appreciate your vigilance and update, Shelby. Thanks much.

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Hallmark, Shelby - ESA <Hallmark.Shelby@dol.gov>

To: Lipnic, Victoria <Lipnic.victoria@dol.gov>; Krishnamoorti, Mala
<Krishnamoorti.Mala@dol.gov>; Iverson, Kristine <Iverson.Kristine@dol.gov>; Law, Steven
<Law.Stevenf@dol.gov>

CC: Nesvet, Jeffrey L - ESA <Nesvet.Jeffrey@dol.gov>; Turcic, Peter - ESA
<Turcic.Peter@dol.gov>

Sent: Tue Feb 08 19:56:00 2005

Subject: EEQICPA Advisory Board meeting

FYI «- The meeting today went better than we could have hoped. The Board approved an SEC
for the first six years at Mallinckrodt -- which we are fine with. But they postponed
consideration of the controversial 1949-1957 period -- which we did not think NIOSH had
sensibly justified -- for a couple of months. At this point, the Iowa petition may also
be postponed, notwithstanding the busloads of claimants coming down tomorrow.

A political alert: Senator Bond’s staffer (I believe name is Tom Horgan) came up to me
“ter the meeting and indicated the Senator would be calling Secretary Chao about the
eting. It wasn't exactly clear whether he was unhappy with my comments to the Board

(which follewed the script discussed with Mala last week, and which seemed well received

by the Board), or if he would just be asking the Secretary to weigh in on the side of

approving the 1949-57 period for SECOND status. T explicitly stated in my remarks that

DOL did not take a position one way or the other on the Mallinckrodt petitions, so he may

want to try to convince the Secretary otherwise. He was clearly unhappy with the Board's

deliberative pace, and their failure to decide all the issues before them today. Senator

Bond yesterday called for an immediatre approval of the full Mallinckrodt SEC petition, so

his view of today's outcome would be different from ours.

Let me know if you need more info. I'm checking email via blackberry and cell is 202-345-
7002. Thanks, sh

Sent from my BlackBerry Wireless Handheld



o~ - ~-Qriginal Message-----
om: Hallmark, Shelby - RSA
“tent: Thursday, February 10, 2005 11:31 AM
Lipnic, Victoria; Iverson, Kristine; Krishnamoorti, Mala; Norris, Jane OPA
“Te: Turcic, Peter - ESA; Resvet, Jeffrey L - ESA; Svenonius, Diane ~ EBSA; Wilson, Mark;
Dugas, Peter - OCIA; Hallmark, Shelby - BSA; Ralsky, Yvonne; Hatchett, Dolline - OPA
subject: RE: EEOICPA Advisory Board meeting in St. Louim
Importance: High

PYI: A somewhat lengthy update on the Advisory Board's actions on Wednesday.

Degpite our comments, but in line with the NIOSH evaluation report given to the Board last
week (to which we took serious exception}, the Hoard APPROVED the Iowa facility as an SEC
for the entire duration of ite AERC/DOE weapons work -- 1949-74. Along with the partial
approval of Mallinckrodt fox an SBC covering 1942-48, this will be big news in the DOE
complex, s8o OPA can expect calls to start coming in.

In the Iowa discussion, Pete Turcic pointed out that the Board should consider whether the
*trangparency" issue that NIOSH used as the basis for recommending SRC status was all or
nothing -- that i@, sust claimants be given ALL information that was used in a dose
reconstruction, or could there be situations where some classified data could be explained
without full disclosure? He rel d my p ion on Mallinckrodt regarding the need
for the Board to cite specific, clear criteria for its recommendations, so that all future
petitions can be handled consistently. He also raised the question as to whether there
might be other mechanisms{e.g. review by an outside auditer) to provide claimants with
assurance that NIOSH's estimation based on classified data was accurate, fair, and
reliable, without a complete disclosure (or declassification) of the data. Finally, he
reminded the Board that if they found that dose reconstructiom could not be done based on
classified data, then the 40% of claimants with non-8BC listed cancexs would have their
~~nefit rights extinguished without recourse.

arently feeling the pressure of claimants and the Iowa delegation, and sheltered by the
EIDSK recommendation for an SEC, the Board voted 10 for, cone abstaining, for the full SEC
“"for Iowa. They acknowledged our point regarding the need for a clearly snunciated
rationale -- but decided they didn't have time to put such a rationale together and set up
a workgroup to write it sometime before their next meeting in April. Although there were
some verbal flourishes attempting to suggest that Iowa's classified data jesue is
different than what will be encountexed at the half-dozen other sites which did the same
work, it's not at all clear that the eventual language used by the Board and HHS in
describing this petition will sustain any such distinctiom.

What happens next?

1) HHS Secretary Leavitt, under the October amendments, has 30 days to issue his decision
on the partial Mallinckrodt SEC {1942-48) and the full Iowa SBEC, once the Board's
recommendations are “recelved*. (NIOBH may try to define “received*® to add a few days to
that window, but they don't have much latitude.} John Howard has said he will "package”
tha Board's recommendations, and could even recomwmend to Sec. Leavitt that they be
modified or overridden -- but I don't credit NIOSH's taking such a step given the public
record that was established this week {(and given their history). Conceivably NIOSH could
recomnmend some limiting language regarding justification to be used by the HHS Sec.'s
decision, but with regard to Yowa, that will likely be without the direct input of the
Board. We will try to get involved with -- and get information from -- NIOSH on the Iowa
language that might be used, to try to reduce its broad precedential impact. And we will
demand that NIOSH give us draft copies of their future evaluation reports bsfore they
achieve fait accompli status, as happened this time. But from a claimants' representative
perspective, the Towa SEC operns a door for many SEC petitions and a huge range of cases to
be disputed on the grounds that classified data still exist at most DOE mites.

. the HHS Secretary's decisions on Mallinckrodt and Iowa, assuming they support ali or
/'?m:t of the SEC petitions, would go to Congress for a 30 day lay-over.

"'3) aesuming Congress takes no action, the SBC's would go into effect after the lay-over --
perhaps as early as late April. OWCP would then need to reevaluate cases that we have
previously denied based on dose reconstructions at the two sites, and would pull back
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from NIOSH the bundreds of cases still pending dose reconstruction, which relate to
employment in the SEC approved periods. Payments will be issued very rapidly on cases
~-wolving one of the 22 listed cancers. This will dramatically increase Part B outlays --

.t since the program's funding is mandatory, that is not a budgetary problem for us. The

n year added cost for the Iowa SEC alone has been projected at about §1 billion, but we

11 have to look at the data to see what the FY 2005 and 2006 impacts will be. The ten-
Year added cost for a Mallinckrodt SBC was about $500 million, but only half of the
Mallinckrodt claims would be covered by the partial SEC approval the Board has recommended
(8o far).

4) SEC petitions from the sites analogous to lowa -- certainly Pantex, Y-12 (a big part
of Oak Ridge}, Los Alamos, Hanford, Piniellas (Florida}, and Rocky Flats (Colorado}, and
probably several others -- can be expected to be filed immediately on the "classified
data" basis. Given the binary approach the Board (and NIOSH) have suggested ragarding
this "tyansparency” lssue -- either there is relevant claseified data that affects the
dose reconstruction or there isn't -- this could lead relatively guickly to other SBCs
being approved. However, the whole process -- claimanta' filing the petitions, NIOSH
"qualifying® a class of workers, NIOSR developing its evaluation report, the Advisory
Board reviewing and recommending action, the HHS Secretary making a determination, and the
Congressional layover period -- will take many months. Because there will be many
petitions, that process will develop its own backlog, which will generate wors, highlty
vocal political steam. (There will also be petitions that mimic the Mallinckrodt
situation, but the rationale there (for the early years) is sufficiently unique to that
site that it shouldn't really be that replicable. Action by the Board on the later years
at Mallinckrodt -- promised by April -- would be a different atory.)

5) NIOSH dose recomstruction efforts will continue to be slower than anyone would like.
There are still 12,000 cases pending dose recomstruction -- maybe 11,000 after the
approved Mallinckrodt and Iowa SEC cases are removed from the NIOSH queus. If the
multiple follow-on petitions don't quickly get through the SEC gauntlet just described,
there will be g i for jonal action to siwmply cut the knot and declare
~*Cs broadly, either for all DOR facilities, ox even for all DOR and AWE facilities. I
.dnk NIOSH's st. y is to app: 1 big SECs to reduce their backlog of dose
econstructions and reduce public antagonigm. It remains to be seen whether that strategy
ill work, or will work in time.

Let me know i1f clarification, a meeting, or other steps are desired. Thanks, sh

-Original Message--
From: Hallmark, Shelby - BSA

Sent: Wedneaday, February 09, 2005 4:53 PM

To: Lipnic, Victoria; Iverson, Kriatine; Xrishnamoorti, Mala; Dugas, Peter - OCIA
Ce: Turcic, Peter - ESA; Neavet, Jeffrey L - BSA; Svenonius, Diane - ESA
Subject: Today's Advisory Board meeting

Fyi -- the morning session included the Board finalizing its tentative decision from
yesterday to postpone action on the 1949-57 period at Mallinckrodt. Several members
argued to go ahead and approve SEC status now, and Bond's rep argued strongly for that.
But the Board voted 6-4 to dafer the decision til the next meeting. (Two members were
absent and the vote will technically be held open, but there's no likelihood the ocutcome
will change.). What the Board will do with the “tainted data” issue at their April
meeting is open to guestion, of course, but the additional time should allow some distance
from the localized political heat we were dealing with this week.

The afterncon session was taking up Iowa as I left. Pete and Jeff will make the DOL
comments on that similar to the Mallinckrodt. I'm hopeful the Board will also postpone a
decision on Iowa, or will at lasst frame their rationale much more narrowly and site-
specifically than NIOSH did in the documents we discussed last week. More later as it
comes in. Thanks, sh

" at from my BlackBerry Wireless Handheld
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Update on Status of EEOICPA Programs (Parts B and E)
February 23, 2005

o Implementation of the New Part E program

» Roll-out of the new program is on schedule

» DOE/DOL coordination has been smooth

» DOL now has full possession of all 25,000 old DOE Part D claims; we are
managing the residual Part D physician panel process

» DOL has taken over full management of RESOURCE CENTERS

= “Preliminary” Part E case processing is moving ahead:
e more than 80 cash payments ($125,000 each) made
o 220 cases initially approved for payment, many more coming

* Interim Final Rule for Part E well underway — to PPB by early March

= Publicity campaign working well — check events:
e Ashland, K ky (Sen. Bunning — D ber 16)
e Knoxville (Sen. Alexander - January 10)
¢ Anchorage, Alaska (Sen. Murkowski — this week?)

* Town hall meetings:
o Oak Ridge (January 25);
e Alaska this week;
« Rocky Flats (Denver) March 1
e Three sites the week of March 7
« Many more scheduled through the

* DOL start-up viewed favorably in media and DOE complex so far
»  Ombudsman office still to be established
o Part E Risks:

= Delay in getting regs in place (through PPB and OMB) could slow
PTOgress, cause upsurge in criticism

= Must move old cases through the system quickly — DOL’s first year will
yield about 1200 payments as we ramp up. FY 2006 will be critical.
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o Part B Issues

DOL continues to perform steadily, but...
Growing controversy around HHS/NIOSH “dose reconstruction” process

NIOSH and Presidential Advisory Board have initiated approval of two
new “Special Exposure Cohorts” — similar to Paducah — for Jowa plant and
Mallinckrodt in St. Louis

Similar SEC status will be sought throughout weapons complex —
o stability of current Part B program is at risk
e 37 billion increase over 10 years if all sites become SECs

HHS has acquiesced to claimant, Advisory Board, and political pressure;
places DOL in awkward position of defending the logic of dose
reconstruction (see Senator Bond issue)

Pressure for more SECs will only grow — see Steelworkers’ letter re Rocky
Flats (Denver) SEC petition
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Pagelot |

From: Halimark, Sheiby - ESA

Semt:  Thursday, February 24, 2005 4:42 PM

To: Iversan, Kristine; Dugas, Peter - OCIA; Krishnamoorti, Mala
Ce: Lipnic, Victoria; Turcic, Peter - ESA

Subject: RE: call from Tom Horgan of Sond's staff

| fear you ase exactly right, Kris. But we'll keep trying.....

Message——
From: Iverson, Kristine [mailto: Iverson. Kristine@dol.gov]}
Sent: Thwrsday, February 24, 2005 4:37 PM

Subject: RE: calf from Tom Horgan of Bond's staff

‘Thanks, Sheiby. 1would say thas we will take care of Tom, but I don"t think anyone can do.
thag

-—-Original
From: Hallmark, Shelby - ESA
Sent: Thursday, February 24, 2005 4:14 PM

Subject: call from Tom Horgan of Bond's staff

Peter, FY1, Mr. Horgan, WMMMHmMSLLmnEEOBPAMMMMq.MM
mbmmmmmmmwwmm, He may be you
on the same fopic. | said we understood that the invitation had been general, but apologized if it
didn't get to him. I'm sending him a copy of the powerpoint presentation for his further edification.

KrisMaka, Mr. mmnsmmmmmmmhmmm

g the Cohort petition, and presumsbly regarding
mycommmsbthesoaddmngﬂnstm-nm Ididlﬂdiswumduwemm nor did
he - just @ "heads up,” per Mr. Horgan. The talking points that we discussed last week
presumably not in need of any change on this score. ww:mdm”w
to be partial.

Thanks, sh
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March 352005

MEMSTERREFOR THE SECRETARY

FROM: SHELBY HALLMARK

Direcior, OWCP
SUBJECT: Update on Status of EEQICPA Programs (Parts B and E)
This is to provide a brief update on progress and issues involved in the imp ion of

the New Part E program under the Energy Employees Occupational lilncss
Compensation Program Act (EEOICPA), enacted October 28, 2004.

The Department’s roll-out of the new program is di g to plan, and is om
schedule. ESA/OWCP established a fask fcn:e'oludthnmplemmhnon, wnhheavy
participation by SOL (the Federal Employees and Energy Workers Compensation
Division) and support from OASAM, OCIA, and OPA. An FY 2005 budget of about $48
million has been agreed upon with OMB to support administration of the new Part E.

The first major task was to accomplish a smooth transition of responsibilitics between the
Department of Energy (for the old Part D program) and DOL (for the new Part E), This

has been done lly, with full ion from DOE. A formal MOU is in place,
DOLhnsmkmﬂ:ﬂpossesumofallZS,ﬂOOoldDOEPchlums and we are
the residual Part D physician panel p (The statute called for the old Part

D panel process to consinue until DOL issucs its regulations, but in fact all the cases in
that pipeline have now been acted upon by the panels.) We have also taken over full
management of the contract RESOURCE CENTERS located in the ten major weapons
sites, such as Paducah.

To get the new program off the ground and establish credibility with the thousands of
claimants who have been waiting for years, OWCP/SOL devised a “Preliminary” Past E
case processing approach, under which we are able to approve and pay straightforward
cases even before our regulations are published. Special teams in our district offices
were set up to make these early decisions. To date, more than 140 cash payments
($125,000 cach) have been made — a total of nearly $18 million — and over 280 cases
have been initially approved for payment. Our goal is to make over 1200 payments by
the end of the fiscal year.
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Work on the interim Final Rule for Part E is well underway; we hope to get it to the PPB
by early March so that we can beat owr goal of publishing it by May 25, 2005. The rule
will allow us to decide the whole range of cases under Pant E.

Qur publicity campaigp for the new program is working well. A series of check events
and public recognitions has been held at Ashiand, Kentucky (Scn Bunning — December
16); Knoxville (Sen. Alexander — January 10); and Jast week, in Anchorage, Alaska (Sen.
Murkowski).

We have also launched a major series of town hall ings to be held thronghout the
DOE weapons complex,

» Oak Ridge (January 25);
Alaska (February 24);
Rocky Flats (Denver) March 1
Hanford, Savannah Rives, and Jdaho the week of March 7
Los Alamos the week of March 21
Paducah ~ March 29-30 (Congressman Whitfield to attend on
March 29)

Eaclxofmeumcemyuwcllp\lbhcucdmdlelmalmedumdmthmclocﬂ

C in ion and ensure that
stakeholders are able to participate. Manymore ings will be scheduled through the
summer.

In summary, the DOL start-up has been viewed favorably in the media and among
the served population i the DOE P ex - 30 far.

Pant E Risks

‘While the program is off to an excellent start, any delay in getting our regulations cleared
tlnmxghPPBandOMBcouldslowwwogrm and will kikely cause an upsurge in
public and Congressi i It is imperative that we move the backlog of okd
cases through the system quickly 1o avert charges that claimants are being made 1o wait
yet again. Our efforts in FY 2005 are likely to yield about 1200 payments as we ramp up,
‘but most of the backlog must be cleared during FY 2006.

Pant B Issves

DOL continues to perform steadily and effectively in adjudicating and paying Part B
claims. Oux only real vulnerability in Past B is the substantial delay in case processing
caused by the HHS/NIOSH dose reconstruction process. Many claims have been
awaiting dose recomstruction at NIOSH for three or more years.

In addition, there is growing controversy around the dese reconstruction process:
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NIOSH and the Presidential Advisory Board recently initiated approval of two new
“Special Exposure Cohorts” — similar to Paducah - for the Jowa plant and the
Mallinckrodt plant in St. Louis.

Wmmhmm&ﬂmwﬁhm@hoﬁmw
vegpons complex. This couls thwestcn: the stability of the corngutPast Scprogsemy and
W:S‘l%mww 16 yunfhlwm~smjul
pemibility.

HHS has in part acquiesced to clai Advisory Board, and pelitical pressore in the
SECp and has allowed the Advisory Board to ] ially 3 workes
dvmmmmmsmwuhnmmmumpmﬂmmphusDOLm
an awkward position — we end up being the only strong defender of the logie of 2
scientifically based dose reconstruction process, as opposed 0 a presumpiive (SEC)
eligibility test, [NmethuSmmBordwusaldmbeaﬂmgyouchp\ny

regarding what his staff idered to be a negative posture on the part of DOL with
respect fo the Mallinckrodt (1. Louis) SEC petition. ]

Bm:ﬁrmm‘vﬂonbyyw You received a letter last week from the Denver
Iworkers’ local seeking your support for their petition for an SEC for the Rocky Flats
(Denver) facility.

We look forward to providing more information on the new program in the Friday
briefing.

Cc: Lipnic
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Turley, Sheldon G - ESA

From: Nesvet, Jeffroy L - ESA

Sent:  Tuesday, April 12, 2005 5:32 PM

Jo: Hukill, Craig - ESA; Turiey, Sheldon G - ESA

Subject: FW: Notes from NIOSH Advisory Board Telephone Conference Call - April 11, 2005

FY[!

JEFFREY L. NESVET

Associate Solicitor for Federal Employees'
and Energy Workers' Compensation

Office of the Solicitor

United States Department of Labor

200 Constitution Avenue, N.W., Room $-4325

Washington, D.C. 20210

(202) 693-5320 693-5360 (fax)

This message tay contain information that is privileged or otherwise exempt from disclosure under applicable law.
Do not disclose without consulting the Office of the Solicitor. 1f you think you received this e-mail in error, plesse
notify the sender immediately.

«-—-Original Message——

From: Kotsch, JefTrey - ESA

Sent: Tuesday, April 12, 2005 4:03 PM

To: Halimark, Shelby - ESA

Cc: Turcic, Peter - ; Jeffrey L - ESA

Subject: RE: Notes from NIOSH Advisory Board Telephone Conference Call - Aprit 11, 2005

Shelby, | spake with Jim Neton about these issues and interestingly he noted that these issues were discussed
with John Howard this moming.

Mallinckrodt TBD ~ NIOSH says it can support dose reconstructions for 1949 — 1957, Their staff will try and
defend the allegations of secrecy and fraudulent activities. Jim says there Is a supplement to the Maliinckrodt
SEC petition review an the OCAS website that discusses the major issues (e.g., Mort Mason, “tainted” data, and
secrecy). Apparently there Is also a suppiement there for IAAP (e.g., handling bare pits, etc.).

NIOSH has self-identified sites that might classify as SECs. There are four or five of the older sites that also have
a significant number of ciaims (e.g.. early years at Y-12, Los Alamos, Hanford, Linde). After this group, most
affected sites have less than 10 claims and make defining a SEC difficult.

Jeff

~—~-Originat Message-----

From: Halimark, Shelby - ESA

Sent: Tuesday, Aptil 12, 2005 3:28 PM

To: Kotsch, Jeffrey - ESA

Cc: Turdic, Peter - ESA; Nesvet, Jeffrey L - ESA

Subject: RE: Notes from NIOSH Advisory Board Telephone Conference Call - April 11, 2005

Thanks, Jeff. Sounds like the Mallinckrodt site profile/SEC petitions are getting the full spin rinse ~ big
bucks for our friends at SC8A, but does this really move the ball one way or ancther?? Do we know yet
whether NIOSH will say YEA or NAY to the SEC for 1948-577



F g NIOSH's pi for individual docs — L but couldn't they in effect make some
e(ﬁcnencnes by handling a group of them in perauel if the issues are really very similar? After all, there are
40,000 dose recans still sitting out there...

——Original Message-——

From: Kotsch, Jeffrey - ESA

Sent: Tuesday, Aprit 12, 2005 1:33 PM

To: Hallmark, Shelby - ESA

Cc: Turcke, Peter - ESA; Nesvet, Jeffrey L - ESA

Subject: RE: Notes from NIOSH Advisory Board Telephone Conference Call - April 11, 2005

Shelby, sorry for the delay. | had trouble getting a hold of the NIOSH foiks (they were in a
meeting with John Howard and Lew Wade this moming).

The SCEA/NIOSH meetings, which you allude to in your first question, are a result of the open
debate that raged at the Livermore Board meeting. After that debacle, NIOSH and SC8A
instituted a p of iterative reviews and 98 to attempt 1o resoive most Issues prior fo
the final SC&A report going to the Board. NIOSH will pmbably address the “tainted” data issue at
the maeeting. | asked for the SC&A review of Mallinckrodt TBD and attached the files. | have not
looked over the issues yet. NIOSH is planning on providing their comments to SC3A on Friday
(not Mnnday) SC&A may(?) try to meet with NIOSH sarly next week before they finalize their
Board.

report to the
On the second issue, the Y-12 Plant petition review was not available in time for the upcoming
Board meeting, i.e., NIOSH staff was app ly not in total on the petition evaluation

and wanted more time. The Cedar Rapids meehng will be plenly busy. NIOSH prefers to
address the potential SEC status of an individual basis, i.e., would not recommend across the
board “early years® SEC status.

Jeff

inal Message--~--
From: Hatimark, Shelby - ESA
Sent: Monday, April 11, 2005 1:32 PM
To: Kotsch, Jeffrey - ESA
Ce: Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA
Subject: RE: Notes from NIOSH Advisory Board Telephone Conference Call - April 11,
2005

Thanks, Jeff. Question re Mallinckrodt: the plan is for the Board to opine re 1849-57 at
the next meeting, comect? SC&A has reviewed the petition, and NIOSH will comment on
Monday, but they are worried SC&A won't have time to comment on the
commentsafinalize in ime for the meeting the following week. What do we think all this
scientific back and farth is about? | thought the whole issue with 49-57 was that the data
was “tainted” — not that NIOSH couldn't estimate the dose. And | thought SC&A hadn’t
raised that many serious issues re the Mallinckrodt TBD - at least in comparison to Beth
Steel. What is all the back and forth about at this point, or could you tell?

Second Issue - they are overbooked, apparently, for this meeting - hence the
postponement of the Y-12 SEC petition. Have they, or do they plan to, circulated the
NIOSH evaluation report on Y-12 petition? it seems like that would be a good thing to
do, even If the meeting Is too crowded to take it up this month. That way the enmmumty
can at least see what NIOSH is proposing (1 assume some kind of "eary years” approval
a la Mallinckrodt. By the same token, is there any indication that NIOSH is trying to do
this efficiently - e.g., are they looking at the possibifity of declaring an across the board
“early years” SEC, for those sites that ali have the same lack of viable data? Thanks, sh

——0Original Message—-
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From: Kotsch, Jeffrey - ESA

Sent: Monday, April 11, 2005 11:14 AM

Tos: Turcic, Peter - ESA; Mosier, Roberta - ESA; Nesvet, Jeffrey L - ESA;
Halimark, Shelby - ESA

Cc: Turley, Sheidon G - ESA; Toufexis, Rase - ESA; Case, Dlane L - ESA;
McCadden, Anlta L - ESA

Subject: Notes from NIOSH Advisory Board Telephone Conference Call - April
11, 2005

Importance: High

The NIOSH Advisory Board held a telephone conference call on Aprit 11, 2005
from 8:00 - 11:15 AM.

f Activities Relative to IAAP and Mallinc

1AAP - The Board made three motions related to the JAAP SEC patition. First,
they ap| motion to the p passed SEC recommendation
to the HHS Secmfary pending further review at Ihq next full Board meeting (M.
Gitrson and J. Melius abstained). Second, the Board approved a motion to have
SC&A continue their review of the JAAP TBD and provide input to the Board for
the next meeting. Third, Mike Gibson asked that the Board issue a "letter of
regret® for the circumstances related to the IAAP petition. He initially asked for a
letter of apology, but Wanda Munn feit that the Board did not do anything

and in good faith. The motion for the “letter of

mgr ret” carried unammouJy.

Some Board members will be q IAAP at DOE
Germantown this week.

Mallinckrodt — Denise Brock noted that SEC petition for the first twa petition
classes armived on the HHS Secretary's desk on March 15. The next SEC group
for 1949 — 1957 wikl be discussed at the next Board mesting. On Apiil 5%, SC&A
delivered a draft report to the Board and NIOSH. NIOSH commented that the
staff could provide their review by April 18. Since SC&A would need a day or two
to finalize the Matlinckrodt report, the Board was concerned that there may not
be sufficient time prior to the next meeting to review the document.

Review of Agenda for B Me in Cedar Rapids, | il 25 - 27

April 25 - The dose reconstruction subcommittee will meet in the moming. They
will finaiize the review of the first 20 dose reconstructions and discuss the “score
card.” Also, they will parform an initial review of the SC&A procedure review
document. Senator Harkin and perhaps Senator Grassley will attend and make
remarks or have statements read during the moming session. The SCAA review

of the next 18 dose wifl not be untit the end of April
(after the meeting).
The afl session wil the i site profile bya

public comment session in the late afternoon (4:15 —6:15 PM).

April 26 - On Tuesday moming the Board wilt address the Mallinckrodt SEC
petition for 1949 - 1857,

Tuesday afternoon the IAAP TBD will be discussed. A public comment session
wili be held in the evening.

April 27 - On Wednesday moming the Board will address the IAAP SEC paetition.

NOTE: Contract actions with SC&A for the pelition review task or other tasks will
also be addressed during the mesting.
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swpe s

The presentations on program updates will not be held. The Y-12 SEC petition
review will be delayed.

Task for tion R

The Board needs two levels of review. First, a fast response lask would be
available for rapid reviews (and perhaps available for Board actions from the next
meeting). Second, a more methodical (open ended) review task would aiso be
available. Mark Griffon drafled a task order that was discussed. It was assumed
that up to eight SEC petition reviews might be neaded. Lew Wade noted that &
cost estimate would take some time to perform. This topic will be on the agenda
for action during the next meeting.

Public Comments

o IAAP not comparabié to Pantex.
+ Bare handed handling of pits by workers would have rasuited in
ficient dose for i

» Transparency of information in IAAP TBD.

* An‘“oki timer” noted that another meeting at the Machinist's Hall wouid
have been useful in allowing workers to provide additional factual
information. The IAAP TBD does not contain sufficient “factuat

information.”
»  What's the content of the five boxes from Maifinckrodt that were found?
Jim Neton noted that the were U the

1o the SEC petition (on the web site).
Jeft
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Update on Status of EEOICPA Programs (Paris B and E)

April 13, 2005
o Implementation of the New Part E program

= Roll-out of the new program is on schedule
DOE/DOL coordination has been smooth
= DOL now has full possession of all old DOE Part D claims {roughly
ZSOOO)MWZUSWPmEchmu,MIsmmnglhe
idual Part D physi panel p
» The DOE Physician Panel process is in the final stages of operation
. OfﬂwmmYMOcasesat!hepnnellmNovember all have been
d through the panel reviews (under DOL management, the
pmelsexceededﬂwDOEgonlofp:ocmglOOp)mcmsper
week — a goal DOE never reached)
o There remain about 167 cases in final processing for DOE
P of the panel & ination or awaiting ship to
pOL
« Previously unprocessed cases are being developed and adjudicated
under the DOL Preliminary Procedures
= “Preliminary” Part E case processing is moving ahead:
* more than 250 cash payments ($125,000 cach) made, totaling $32
milkion
* over 450 cases initially approved for payment, many more coming
» Interim Final Rule for Part E well underway — fo OMB shorily
=  Publicity campaign working well:
Checkpmmnnoncvm
Ashiand. I, ky (Scn. Burming)

e Knoxville (Sen. Alexander)

. h Alaska (Sen. Murk ki)
hwm_um“mmimmmmmﬁm
Idaho, Hanford, Savannah River , Nevada Test Site, Los Alamos,
Padlmh.WmcmNchork,demmPcrmsylvm More

and fall,

= Ombudsman selected
= Search for location for the Western New York Resource Center is
underway

o PatE Risks:

» Delay in getting regulations in place (through DOL and OMB) could slow
progress, cause upsurge in criticism

= Must move old cases through the system quickly — DOL'’s first year will
only yield about 1200 payments as we ramp up. FY 2006 will be critical.

o Part B Issucs
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Letters were sent to claimants with existing cases who were affected by
the resicual ination chang
DOL continues to perform effectively, but...
Growing controversy around HHS/NIOSH “dose reconstruction” process
NIOSH and Presidential Advisory Board has initisted approval of a new
“Special Exposure Cobort” — similar to Paducah — for Mallincksodt in St.
Louis
Similae SEC status will be songht throug? P phex —

o stability of corrent Paxt B program is at risk

« $7 billion increase over 10 yearsif sl sites become SECs
HHS has acquicsced to clai palitionl pressure; places DOL in
awkwaEjilisialigs o 3cferudhig the logic of dose reconstruction

*



Assessment of NIOSH/Advisory Board/
Special Exposure Cohort Issues
April 14, 2005

BACKGROUND

Senators Harkin and Bond sought to add Special Exposure Cohort (SEC)
designations for sites in their states as part of the EEQOICPA amendments last

year; those efforts were defeated by Members who pOlﬂ[Cd fothe NIOSH SEC

petition process as the equitable approach.

Heavy remaining backlogs in NIOSH’s dose reconstruction process — still roughly
11,000 cases pending, many for roughly four years — fuel arguments that the
process is unworkable and “justice delayed, justice denied”.

The presidentially appointed Advisory Board is responsible for reviewing and

critiquing the dose uction process ducted by NIOSH, and for
reviewing SEC petitions and recommending additions to the SEC cohorts.
Although intended to rep various factions within the DOE nuclear

community, the Board bas in fact been dominated by its worker advocate
members.

The Board obtained the services of an independent contractor (SC&A) to carry
out its dose reconstruction review tasks, and that entity has been both extremely
aggressive in its critique of NIOSH and tilted very clearly toward a worker
advocate perspective. This has left NYOSH extremely defensive, and largely
unwilling to take “ancomfortable” positions — i.e., that an SEC petition is not
merited.

ST. LOUIS ADVISORY BOARD MEETING, FEB. 2005

Under Congressional pressure to move quickly on SEC petitions for lowa and
Mallinckrodt (St. Louis), NIOSH recommended to the Board that these two
petitions be approved — even though it also indicated that, except for the first
seven years at Mallinckrodt, it has the capacity to do dose ions in both
sites (the critical criterion for approval of an SEC petition is that NIOSH
CANNOT do accurate dose reconstructions).
NIOSH cited very general, potentially broadly applicable rationale for SECs at
these sites:
o for Mallinckrodt, that there are public allegations that exposure data is
corrupted ~ the “data cloud” argument;
o for Iowa, that the need to rely on classified information to reconstruct the
dase would mean that NIOSH would be unable to explain the dose
uctions to clai ina“ P t” way.
The Board voted to approve an SEC for the first seven years of Mallinckrodt
(agreed to by all as reasonable), voted to postpone discussion of the rest of
Mallinckradt to its next meeting, and voted to approve an SEC for all of Iowa.
HHS Sec. Leavitt has now officially approved the first half Mallinckrodt SEC, but
new information arose regarding Jowa and the Board chairman never sent the




Towa recommendation to HHS. Worker advocates and the two lowa senators
have expressed cutrage that the Board’s recommendation was not i diately
acted upon.

UPCOMING BOARD MEETING IN CEDAR RAPIDS, [OWA (APRIL 25-27)

NIOSH expects Senators Harkin, Grassley and Bond to all make personal remarks
at the meeting in favor of SEC approvals.

NIOSH advises that they will present their arguments that they are able to
reconstruction doses for Mallinckrodt 1949-57 and lowa, but they will also
(again) point to the arguments that have been raised about a “data cloud™ with
respect to Mallinckrodt and the classified information/"transparency” issue at
Towa. NIOSH will state that dose reconstructions for the first half of Towa (1949-
1962) would require reliance on classified data.

NIOSH is aware that DOL does not believe the “data cloud” and “transparency™
criteria are legally sufficient bases for approval of an SEC, but they remain
unlikely to make a strong legal argument to the Board.

o NOTE: NIOSH recognizes that the statutory criteria for approving an
SEC, also the basis of its own regulations, are only two: 1) that dose
reconstruction is not feasible, and 2) that sufficient radiation was present
to endanger the health of the exposed workers. In asserting the
transparency argument they do not contend that criteria 1) and 2) are met,
only that NIOSH is elsewhere in the EEOICPA statute exhorted to be as
public as possible as to its activities. Although they will apparently not
acknowledge this at the upcoming meeting, NIOSH is also aware that
claimants can be provided due process rights even when part of the data
upon which the determination of their claim is based is classified and
hence cannot be shared with them.

NIOSH forecasts that the Board will probably vote to approve the second half
Mallinckrodt SEC, and at least 1949-1962 at Iowa.

This forecast is based on the current constituency of the Board, which includes 6
strong worker advocate members and 5 others, who represent DOE contractors,
health physicist groups, and so on. The 12" member, who was perhaps the most
aggressive employer representative, recently died.

IMPLICATIONS OF THE SEC DECISIONS TO BE MADE

Board approval of broadly justified SECs for lowa and/or Mallinckrodt will fuel
the fire for additional SEC approvals throughout the complex.

The “data cloud” argument can be applied with at least as much justice as at
Mallinckrodt at virtually every DOE facility and AWE site. Board approval of
the second half of Mallinckrodt would force HHS to ignore the Board’s
recommendation, something they have shown no stomach for, as well as risking
the ire of Senator Bond.
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The “transparency” issue is in no way a valid basis for an SEC approval, but if
this rationale is used at Iowa, it will be directly applicable in at least a half-dozen
other sites where paralle] work was done, and it will certainly be cited by
advocates of every site as a potential rationale. Again, HHS will be hard pressed
to override the Board’s recommendation, given earlier

Senators Harkin and Grassley.

The ultimate impact of these two SECs being granted would be to destabilize the
entire rationale for the dose reconstruction process. One logical outcome would
be a move — gradual or sweeping — to grant SEC status across the board. We
estimate a $7 billion 10 year price tag for that lity. A second

could be the proliferation of SECs in virtually random locations, with the
accompanying destruction of any sense of fairness of outcomes for similarly
situated clai across the i
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From: on behalf of Krishnamoorti, Mala

Sent:  Friday, April 15, 2005 11:31 AM

To: Hallmark, Shelby - ESA; Lipnic, Victoria
Ce: Siff, Andrew

Subject: RE: Panel to meet about worker funds

Thanks, Shelby. Just as an fyi...this mtg has been postponed.

From: Halimark, Shelby - ESA

Sent: Friday, April 15, 2005 11:29 AM

To: Krishnamoorti, Mala; Lipnic, Victoria

Cc: Siff, Andrew

Subject: RE: Panel to meet about worker funds
Importance: High

Vicki et al. - in my quick analysis of the impact of declaring SECs for the secand half of Mallinckrodt and/or any part of
lowa, | neglected to reiterate that such a declaration, at least based on the criteria currently at piay for justifying these
SECs, would nat only expand the cost of EEOICPA it would also the benefit rights of the 40% or
so claimants who incur a cancer that is NOT one of the statutorily listed presumptive SEC cancers. Those individuals
would have no recourse, as the dose reconstruction process would have been declared invalid by the SEC
determination, leaving no basis for any of that 40% of claimants to meet the test of causation. Thus there is an equity
issue associated with declaring SEC status in situations where NIOSH would otherwise have sufficient data to conduct
dose reconstructions.

Given the likelihood that NIOSH will not present a forceful case for denial of these two peblluns the current make-up of
the Board could result in recommendiations that are not wise. Such il be
for the HHS Secretary to override.

—--Original Message---—-
From: Halimark, Shelby - ESA
Sent: Thursday, April 14, 2005 2:28 PM
To: Krishnamoorti, Mala
Cc: Siff, Andrew
Subject: RE: Panel to meet about worker funds
Importance: High

Mala — t just sent a coupie things down to Vicki — one is a general discussion of the status of our implementation
of the October 2004 EEOICPA amendments, and the other covers the imbroglio around NIOSH, dose
reconstructions, the Advisory Board, and Special Exposure Cohort petitions. Let me know if you or Andrew
have questions. Thanks, sh

~—Original Message----

From: Krishnamoorti, Mala [mailto: Krishnamoorti.Mala@dol.gov]
Sent: Thursday, April 14, 2005 1:38 PM

To: Hallmark, Shelby - ESA

Cc: Siff, Andrew

Subject: RE: Panel to meet about worker funds

Shelby ~ Can you please send Andrew and me the preparatory materials for tomotrow's EEOICPA
mtg.?

09/07/2006
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----- Original Megsage-----

From: Turcic, Peter - ESA

Sent: Monday, April 25, 2005 2:55 PM

To: Hallmark, Shelby - ESA; Lipnic, Victoria

Cc: Nesvet, Jeffrey L - ESA; Hatchett, Dolline - OPA
Subject: RE: DOJ ruling om “transparency”
Importance: High

Here's the Grassley Press Release on this issue.

————— Original Message-----

From: Hallmark, Shelby - ESA

Sent: Monday, April 25, 2005 2:47 PM

To: Lipmic, Victoria

Cc: Nesver, Jeffrey L - ESA; Turcic, Peter - ESA; Hatchett, Dolline - OPA
Subject: DOJ ruling on “transparency*

vicki -- PYI. NIOsh has annocunced an opinion provided by the office of
Legal Counsel at DOJ stating that 1) classified data and the problem of
transparency do not form a basis for approving an SECOND and 2) that due
process is not violated by the inability to share all documents relied upon
for dose reconstruction with the claimant. This opinion (verbal,
apparently) was greeted with fury by Senators Grassley and Harkin and
Congressman Leach, all of whom attended the Board meeting today and spoke at
some length. Senator Grassley stated he plans to leave no stone unturned in
£inding out who obtained or instigated this opinion. In that regard he
mentioned inquiring with HHS, DOL, and OMB,

I arrived at the meeting just as the Members completed their remarks, and
was approached by reporters fom the DeMoines Register about the DoJ opinion.
I indicated that I was just learning of it and had no further information on
the topic.

The NIOSH report on Mallinckxodt also is wmuch more defimitive, indicating
that the data is sufficient to recomstruct dose (without pointing strongly
to "data credibility” issues.

Not having heard any feedback on my email from Thursday regarding my
possible remarks during this meeting, I asked Jeff if he had gotten any info
on this. He had not, so at this point I don't feel empowered to make amy
comments on the SEC controvexsies. The good news is that NIOSH appears to
have taken wmuch wore solid and legally based positions than we had
previously been advised.

Sent from my BlackBerry Wireless Handheld
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Turley, Sheldon G - ESA
From: Nesvet, Jeffrey L - ESA
Sent:  Tuesday, May 03, 2005 8:04 AM
To: Hatlmark, Shelby - ESA; Kotsch, Jeffrey - ESA; Turcic, Peter - ESA
Ce: Turley, Sheldon G - ESA; Pannocchia, Orlando J - ESA, Toufexis, Rose - ESA
Subject: RE: Weldon Spring Plant TBD, Part 6, Occupati External Dosimetry ORAUT-TKBS-0028-6 Rev
00-B

What | am going to try to do is fo include &l the possible category choices, i.e radon from source material like
uranium ore, radon from normal buildings, radon from underground structures to give us a basis to object if they
da not treat each category uniformly across the board. | think we are basically stuck with the arbitrariness of
some Naval nuclear radiation that cannot be segregated out being included in DRs (at least until someone takes
us to court and is successful in striking down that exclusion since there is an argument that the exclusion is only
in the facility definition and not the performance of duty provisions).

The maximizing approach is pretty clese o running out of control. While 1 think that maximizing shouid also use a
consistent set of inputs across the board either including or excluding radiation on the same basis as if actual data
is used, which 1 doubt is the case now, | think we have a bigger problem in that maximizing seems to be turning
into keep adding until you get over the line for almost everyone

JEFFREY L. NESVET

Associate Solicitor for Federal Employees'
and Energy Workers' Compensation

Office of the Solicitor

United States Department of Labor

200 Constitution Avenue, N.W., Room $-4325

‘Washington, D.C. 20210

(202) 693-5320 693-5360 (fax)

This message may contain information that is privileged or otherwise exempt from disclosure under applicable law.
Do not disclose without consulting the Office of the Solicitor. If you think you received this e-mail in error, please
notify the sender immediately.

-—--Qriginal Message—--

From: Hallmark, Shelby - ESA

Sent: Monday, May 02, 2005 12:57 PM

To: Nesvet, Jeffrey L ~ ESA; Kotsch, Jeffrey - ESA; Turcic, Peter - ESA

Cc: Turley, Sheidon G - ESA; Pannocchia, Orlando J - ESA; Toufexis, Rose - ESA

Subject: RE: Weidon Spring Plant TBD, Part 6, Occupational External Dasimetry ORAUT-TKBS-0028-6
Rev 00-B

Jeff — that's fine with me ~ force-feeding, if you will. But what will your table do about radiation categories
{eg. naturally occurring radon in the lowa situation) where it's counted some placesfinstances, not in
others? Likewise, say an AWE has Navy Nuclear radiation in the mix, and some DRs {or some parts of
some or all DRs) include monitoring data from which Navy Nuclear radiation cannot reasonably be
deleted or discriminated out. Meanwhile, other DRs (or parts of all DRs) are impacted by maximizing
estimation techniques which EXCLUDE Navy Nuke data. How does your table handle that?

-—--Original Message-----

From: Nesvet, Jeffrey L - ESA

Sent: Monday, May 02, 2005 12:28 PM

To: Halimark, Shelby - ESA; Kotsch, Jeffrey - ESA; Turcic, Peter - ESA

Cc: Turley, Sheldon G ~ ESA; Pannocchia, Orlando ] - ESA; Toufexis, Rose - ESA
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Subject: RE: Weldon Spring Plant TBD, Part 6, Occupational External Dosimetry ORAUT-TKBS-
0028-6 Rev 00-B

Fond as | sometimes am of pointed rhetoric, | agree that more of that would serve no purpose
here.

I think that we should comprehensively fay out all of the alternate kinds of radiation at any DOE
and AWE facility, i.e Naval nuclear, commercial, DOE, etc in a chart with boxes to check included
in the dose reconstruction or excluded and ask NIOSH to check the boxes for each category. |
will take a shot at drafting the chart and sending it around.

JEFFREY L. NESVET

Associale Solicitor for Federal Employees'
and Energy Workers' Compensation

Office of the Solicitor

United States Department of Labor

200 Constitution Avenue, N.W., Room 5-4325

Washington, D.C. 20210

(202) 693-5320 693-5360 (fax)

This message may contain information that is privileged or otherwise exempt from disclosure
under applicable law. Do not disclose without consulting the OfTice of the Solicitor. If you think
you received this e-mail in error, please notify the sender immediately.

----Original Message—---

From: Halimark, Shelby ~ ESA

Sent: Monday, May 02, 2005 12:16 PM

To: Nesvet, Jeffrey L - ESA; Kotsch, Jeffrey - ESA; Turcic, Peter - ESA

Cc: Turley, Sheldon G - ESA; Pannacchia, Orlando J - ESA; Toufexis, Rose - ESA
Subject: RE: Weldon Spring Plant TBD, Part 6, Occupational External Dosimetry ORAUT-
TKBS-0028-6 Rev 00-B

Jeff, Pete — having sent them the shot across the bow, it seems to me we need to have a
meeting/conference call to find out whether they mean to do anything about it or not, and
if so, what. | agree the frustration level is mounting here, but amping up the rhetoric on
these TBD comments doesn't seem like the best way to deal with it. | don't know if we
have ever really discovered what the feeling at OCAS is on this — our request isn’t that
difficult to address, yet they have refused (or negiected) to do so for years now. Maybe
they have concemns about issues we aren't aware of.

Respecting this particular document, unless there is something different about the
language you cite below from other TBDs, | think we should note clearly, and with “again®
incorporated prominently, our reiterated comment regarding the definition of radiation
being covered.

In the meeting we need to have, it seems to me we aiso need to take on the issue of
background radiation. At lowa they are counting naturally occurring radon in the “grave!
gerty” buildings, on the grounds — | take it — that putting warkers down underground for
the purpose of the work in those structures (and | don’t know what that was) somehow
makes the background radiation in them different in kind from that in the normal above-
ground buildings. If that is really what they are doing at lowa — and presumably in other
sites — we need to come to an understanding about this. There needs to be a defensible
and consistent policy for determining whether naturally occurring radiation is orisn't
counted. Radon that comes from ore or tailings that are stored on a site is one thing;
radon that comes out of the ground and happens to be higher in an underground building
than an above ground building seems to be another.

Finally, | am waiting for a return call from Larry Elliott in response to my voice mait of
Friday, in which | told him | am extremely concerned about the massive overestimation of
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dose for some workers (viz. early years at lowa) via source lerm based, worse-case
scenarios, as a means of 1) taking the heat off NNOSH, and 2) speeding completion of
dose recons in sites where there is little real monitoring data. 1 fear they are marching
down a road that will have similar unintended fesuits to those which happened in Cedar
Rapids — ishing an untenable bi ion of dose reconstruction results between
different cohorts at the same plant in different years.

~---Original Message-----

From: Nesvet, Jeffrey | - ESA

Sent: Monday, May 02, 2005 11:40 AM

TYo: Kotsch, Jeffrey - ESA; Hallmark, Shelby - ESA; Turcic, Peter - ESA

Cc: Turley, Sheldon G - ESA; Pannocchia, Orlando J - ESA; Toufexis, Rose - ESA
Subject: RE: Weldon Spring Plant TBD, Part 6, Occupational External Dosimetry
ORAUT-TKBS-0028-6 Rev 00-B

It continues to be business as usual in regard to descriptions of what radiation is
to be estimated. While | have not read the whole document, | did look at the first
parts where they describe the scope and the historical discussion. This is all it
says about what they are estimating:

An objective of this document is to provide supporting technical
data to evaluate the external occupational dose that can reasonably
be associated with WSP worker radiation exposure as covered
under EEOICPA.

While this was probably prepared before Pete’s email of iast week, do we want ta
merely send our usual comment on that issue, which has been to no effect so
far?

JEFFREY L. NESVET

Associate Solicitor for Federal Employees'
and Energy Workers' Compensation

Office of the Solicitor

United States Department of Labor

200 Caonstitution Avenue, NW_, Room $-4325

‘Washington, D.C. 20210

(202) 693-5320 693-5360 (fax)

‘This message may contain information that is privileged or otherwise cxempt
from disclosure under applicable law. Do not disclose without consulting the
Office of the Solicitor. If you think you received this e-mail in eror, please
notify the sender immediately.

-----Origina! Message-----

From: Kotsch, Jeffrey - ESA

Sent: Monday, May 02, 2005 10:42 AM

To: Turcic, Peter - ESA; Mosier, Roberta - ESA; Halimark, Shelby - ESA;
Nesvet, Jeffrey L - ESA; Turley, Sheldon G - ESA; Chance, Michael A -
ESA; Toufexis, Rose - ESA; Case, Diane L - ESA

Subject: Weidon Spring Plant TBD, Part 6, Occupational External
Dosimetry ORAUT-TKBS-0028-6 Rev 00-B

Another TBD from NIOSH for review — Weldon Spring Plant TBD, Part §,
Occupational External Dosimetry. We'll shoot to return comments by
Tuesday May 10.

Thanks,
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From: Hallmark. Shelby - ESA

Sent: Tuesday, May 31, 2005 5:31 PM
To: Lipnic, Victoria

Cc: Dugas, Peter - OCIA; Wiison, Mark
Subject: FW. IAAP

Fyi — NIOSH rushed to approve the SEC for the entire time period at the towa Army Ammunition Plant (1949-
1974), Senators Grassley and Harkin will be pleased. The SEC goes into effect on June 19 assuming Congress
taces no action.

NIOSH is aiso planning for the Advisory Board to meet in St. Louis, again, in early July, to consider the second
half af Mallinckrodt (1949-1957) for SEC status; the first haif is alieady in. John Howard assured me he believes
the Board can be convinced to vote “no” on Maliinkrodt Il, despite the fact that Senator Bond will be addressing
the Board yel again, doubtless in no uncertain terms. sh

From: Nesvet, Jeffrey L - ESA

Sent: Tuesday, May 31, 2005 10:17 AM

To: Hallmark, Shelby - ESA; Turcic, Peter - ESA
Ce: Pannacchia, Orlando; Turley, Sheldon G - ESA
Subject: IAAP

QOn May 20, HHS sent a jetter to Congress designating the following class:

Employees of the Depariment of Energy (DOE) or DOE contractors or
subconiraciors employed by the fowa Amyy Ammurition Plant, Linc 1, during the
period from March 1949 through 1974 and who were cmployed for 2 numbes of
work days aggregafing st least 250 work days cither solely under this employment
or in combination with work days within the parameters (excluding aggregate
work day requirements) established for other classes of smployees included in the
SEC.

The NIOSH recommendation to HHS said that at the board meeting “credibie evidence” was presented that
workers handled pits for more than one hour per shift. It also based its u-turn on the respresentedness of the
data issue and radon in the gravel gerties.

JEFFREY L. NESVET

Associate Solicitor for Federal Employees'
and Energy Workers' Compensation

Office of the Solicitor

United States Department of Labor

200 Constitution Avenue, N.W., Room §-4325

Washington, D.C, 20210

(202) 693-5320 693-5360 (fax)

‘This message may contain information that is privileged or otherwise exempt from disclosure under applicable law,
Do not disclose without consulting the Office of the Solicitor. If you think you reccived this e=mail in crror, please
notity the sender immediately.
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Message Page 1 of'l
Search 3
From: Halimark, Shelby - ESA
Sent: Friday, June 03, 2005 12:57 PM
To: Lipnic, Victoria
Cc: Wilson, Mark
Subject: FW: Draft letter to NIOSH
Follow Up Flag: Follow up
Due By: Friday, June 03. 2005 12:.00 AM

Flag Status: Flagged

Vick:, the atlached draft letter divects NIOSH to return all cases covered by the newly designated SEC class at
Malknckrodt to DOL, so that we can proceed to approve and pay those that invoive “listed” cancers, and deny
those than involve non-listed cancers. I've highlighted the key passage on the last page, wherein we make it
clear that NIOSH’s determination is responsible for this outcome  NIOSH will no doubt find this phraseology less
than satisfactory. since they wanted us to publicly take the heat for this outcome (the denia! of alt non-listed
cancer cases). I've heard some rumors that although NIOSH agreed to this arrangement during our meeting last
week, they may be hoping to change our mind. Our sending this letter may flush them out on this score.

You had indicated you wanted to see our letter before it goes aut. Please let me know as soon as possible
whether you're ok with our issuing it. Thanks, sh
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April 25th, 2005

GRASSLEY SPEAKS ON BEHALF OF FORMER IOWA ARMY AMMUNITION
PLANT WORKERS
Advisory Board Meeting Held in Cedar Rapids

WASHINGTON — [n a statement before the National Institute of Occupationat Safety and Heaith
{NIOSH) Amnsnry Board, Sen. Chick Grassiey today said that it's time NIOSH admit that they can't
r with y, ond they should provide compensation on the
prsumption that the hazardous work performed by the former IAAP workers caused their cancer.

"Four and one-half years have passed since of this prog I'm certain
those in Washington could study and evaluate and deliberate on this issue for another four and one-
half years. All while deserving workers pass away. It is time to make a decision,” Grassiey said.

Grassley made the remarks before an advisory board meeting in Cedar Rapids today that Is
reconsidering the Special Exposure Cohort petition by former workers at TAAP. The board atready
approved once the dass of workers at the Jowa Army Ammunition Plant from 1947 to 1974 be
added to the Special Exposure Cohort. But, before the Board thelr r to
the Secretary of Heaith and Human Services, new data was released by NIOSH.

Here Is @ copy of Grassley’s prepared statement before the advisery board.

1’d llke to extend my appreciation to Chairman Ziemer and the members of the Advisory Board for
allowing me to speak today. I aiso thank Dr. John Howard, Director of the National Institute for
Occupational Safety and Health, and Dr. Lew Wade for providing me this opportunity in the agenda.

Most importantly, 1'd like to thank my friends and fellow Iowans, the former workers of the Iowa
Army Ammunition Plant for their service to our nation,

It's because of you that we are here. Hard-working employees who went to work day In and day
out. Workers who did what they were told without questioning what they were handling or exposed
to. Without questioning what effect i would have on tham and their families. You did this work
because you were asked, and you did it betause we were at war. And in many cases, these workers
made the ultimate sacrifice as a result.

In April, 2000, the Secretary of Energy that the t seek
compensation for individuals with work-related ifinesses in our nation’s nuclear weapons complex.
In October of that year, Congress passed a compensation program to provide faimess and equity to
the men and women who produced and tested those weapons.

Today, claimants are being asked to trust compensation decisions by the same government that
placed them in harm’s way. The same govemnment that falled to protect them or fully inform them
of the dangerous nature of thelr work.

So, have the former workers of the Iowa Army Ammunition Plant been treated Ffairly or equitable by
this compensation program? The answer is clear. No, you have not. Congress surely did not intend
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for 4 %2 years to pass witheut a decision on compensation for many former IAAP workers.

Then, when It appeared action was finally going to be Laken in St. Louis on February 9, this process
was upended. This board vated te approve a petition on behalf of the workers for incluston in the
Spedal Exposure Cohort. It's my understanding that this decision was made on both the need for
transparency and the limited amount of data.

Just one week after that vote, NIOSH learned that additional information had cleared a classification
review, and a month later the board was told they must reconsider that past decision. After 4 ¥
years spent deliberating an this program, it Is incomprehensibe to me how this matter could have
been put before the board for a decision, and then be toid the basis for that decision was made on
incomplete information.

Without a doubt, this action has caused irreparable harm to the credibllity of this program. It has
caused many of the former IAAP workers to lose confidence In the program and agency officlals.

And matters are not Improving.

My office was verbally advised at 5 o'clock on this past Friday that there is a legal opinion being
developed - which [ have not seen — that could have a significant impact on the future of the IAAP
petition. This opinion, from the Department of Justice, effectively prohiblts the Secretary of Heaith
and Human Services from designating 2 cohort based on the lack of transparency,

It's my understanding that the Justice Department believes that although the data is classified and
unavailable to the claimants, dose reconstructions can still be done. And therefore, a Speclal
Exposure Cohort can not be established. This interpretation ralses serious questions about a
claimants right to due process.

It's this type of underhanded tactic that leads me to believe that there Is an effort by some In

i to and the process that we are engaged In today. I sincerely hope
that & isnt an outright effort to prevent deserving workers from receiving compensation.
Regardiess, I intend to get to the bottom of it.

1 will alsg fully examine the legal basis for this Interpretation. I believe as strongly today as 1 did in
earty February that the lack of transparency undermines the validity and credibility of the dose
reconstruction process.

In addition, I intend to fully examine what brought about this review by the Department of Justice. !
plan to follow the paper trall wh, It may lead - the of Health and Human
Services, the Department of Labor, and even the 's Office of and Budget.

Most importantly, 1 will seek to uncover the individuals that initiated this review, and their motives,
I strongly befieve that sunlight is the best disinfectant, and I plan to do some deep cleaning.

Now, 1d like to review some of the key elements of the revised site profile presented by NIOSH. [
know there are many others here who are more qualified and can more precisely speak to the
weaknesses In the science. But it appears clear to me that these weaknesses make it nearly
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Impossible to come up with reasonable dose estimates with any certainty.

First, there is very iittie monitoring data avaikable for the TAAP. In fact, there is no internal radiation
dose records for the entire time period of 1949-1974. Only a tiny fraction of the workers exposed to
radiation were monltored at all prior to 1968. According to the auditor, only 3% to 7% of the
workers were monitored for extemal radiation.

Such a limited amount of monitoring data is avaifable that NIOSH must rely on data from the
Pantex plant In Texas. Strong arguments can be made that NIOSH is In no way comparing apples to
apples.

1It’s also unciear what percentage of rvcm;ﬂs from IAAP have been found and reviewed by NIOSH. Is
It 5%? 50%? It’s difficult to have confidence In the assumptions made by NIOSH not knowing what
fraction of the records that were shipped from Iowa to Texas In 1974 have been found and
reviewed.

There are also some in the site profile, and the possibility of

workers employed prior to 1963 with those after 1963. Dose estimates using the
NIDSH site profile could result in a significant reduction in exposure to radiation, and the fikelihood
for compensation, for the later time period. It's my understanding that the risks did not decrease
from 1962 to 1963,

1F this is the case, It doesn’t appear to be uniform or falr.

Given the limited monitoring daka and the serious about the y and
of the data, it seems that NIOSH would have a number of problems attempting to perform
individual dose reconstructions,

It is this precise situation that Congress envisioned when the law was created. That doesn’t happen
very often. But in this case, Congress knew that situations would arise whera there was insufficient
information to dose with accuracy. For this, the law provides for
Inclusion In the Special Exposure Cohort.

T understand there are sclentists within our federal government who belleve very strongly that
there’s not a single dose that they cannot reconstruct. Could this possibly be realistic considering
there are hundreds of facilities around the country just like the IAAP? Is it really likely that sufficient
data exists for every single claimant? It doesn‘t seem possible.

Yet, of the nearly 8,000 claims NIOSH has reviewed, they have not found a single one that couldn’t
be done, except for thase at the Mallinckrodt facility in Missouri. And NIOSH just made that
admission In February,

So, what leads these health physicist's at NIOSH to believe in what they are doing with such
certainty? Is it pride? Is k arrogance? Perhaps they Just can't admit that something cannot be done?
Qr, is it driven by private contractors who rely on this process for their work?

Regardiess of the reason, I'd ask those scientists to think fong and hard about what they're
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" Search 1
n an behalf of Hallmark, Shelby - ESA
: Wednesday, April 27, 2005 8:25 PM
-3 Iverson, Kristine; Krishnamoorti, Mala; Law, Steven; Lipric, Victoria; Radzely, Howard
Cc: Nesvet, Jeffrey L - ESA; Turcic, Peter - ESA; Svenonius, Diane - ESA
Subject: Re: Update
Kris ~~ I made no substantive comments. The issues I had expected to need to address were

essentially taken off the table by the DOJ cpinion as presented by NIOSH. When I was asked
by some participants what DOL's position was on the DOJ opinion, I declined comment, I
also responded to a question about the provenance of the DOJ opinion with a “I have no
knowledge” comment. For once I was quiet. Sh

--===0riginal Message-==~--

From: Iverson, Kristine <Iverson.Kristine@dol.gov>

To: Hallmark, Shelby - ESA <Hallmark.Shelby@dol.gov>; Krishnamoorti, Mala
<Krishnamoorti.Mala@del.gov>; Law, Steven <Law.Stevenfdol.gov>; Lipnic, Victoria
<Lipnic.victoria@dol.gov>; Radzely, Howard <Radzely.Howard@dol.gov>

CC: Nesvet, Jeffrey L - ESA <Nesvet.Jeffrey@dol.gov>; Turcic, Peter - ESA
<Turcic.Peterfdol.gov>; Svenonius, Diane - ESA <Svenonius.Diane@dol.gov>

Sent: Wed Apr 27 16:52:32 2005

Subject: RE: Update

Shelby - Did you say anything at this Iowa meeting? I would like to be able to tell the
JA*11 that DOL had no comments, just observed.

--Qriginal Message—----
From: Hallmark, Shelby - ESA
Sent: Wednesday, April 27, 2005 4:05 BM
To: Krishnamoorti, Mala; Law, Steven; Lipnic, Victoria; Iverson, Kristine; Radzely, Howard
Cec: Nesvet, Jeffrey L - ESA; Turcic, Peter - ESA; Svenonius, Diane - ESA
Subject: Re: Update
Importance: High

Mala -- here's the latest.

The Board heard some very demanding and angry presentations from Grassley, Harkin, and
Cong. Leach on Monday -- much anger directed at the DOJ opinion on “transparency”, many
demands for SEC status.

On Tuesday the Board voted to recommend an SEC class for essentially all years, all
employees, at Iowa. They carefully avoided using the transparency rationale as a basis
for their recommendation. The vote was unanimous. I would speculate that HHS will not
overturn this recommendation. It is not clear what the precedential impact of this
cn %ill be -- depends in part on the wording of the recommendation and HHS's
wording. 3ut it should be less damaging than an SEC based on the transparency argument.

Today the Zcard voted to again postpone making a decision on the petition for an SEC for
the seond half of Mallinckredt (St. Louis) =- 19498-1957. NIOSH made an unequivocal
statement that it CAN do dose reconstructions for these years -- which should nix a cohort
-- put the claimant oriented members of the Beoard were able to delay a final vote when it
lcocked like they might not prevail on a yea-rnay vote.

¢ projected Ior the Board's n2xt meeting in early July. It may be that
members cf the Board will te repllaced by new appolntees by then,

1d significantly change the dynamic of the Board. BSuch a change is critical
swnce 3card ard “its” contrac:icr seem bent on demanding that NIOSH's processes be far
~cre perfect than is cossible -- failing which, SEC's would be demanded everywhere.

1
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' The Mallinckrodt delay will continue to tie up very scarce NIOSH resources, and was
unnecessary, since it is guite clear that these years do not meet the statutory
; ‘uirement or NIOSH's regs for declaring a cohort. But at least a very damaging precedent
averted -- for now. Thanks, sh

————— Original Message-—-———

From: Krishnamoorti, Mala <Krishnamoorti.Mala@dol.gov>

To: Hallmark, Shelby - ESA <Hallmark.Shelby@dol.gov>

Sent: Wed Apr 27 14:08:52 2005

Subject: Update

Hey Shelby ~ Just thought I'd check in since I hadn't heard from you. Any news/updates
from the adv board mtg?
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Larry }. Elliott

Dircctor, Office of Compensation Analysis and Suppart
National Institute for Qccupational Safety and Health
Centers for Discase Control and Prevention

Mail Stop C-46

4676 Columbia Parkway

Cincinnati, Ohio 45226

Re: Return of All Mallinckrodt Cases for New SEC Class for 1942 - 1948
Dear Larry:

On April ) 1, 2005, the Secretary of the Department of Health snd Human Scrvices
{HUS), Michael Leavitt, designated the following class for addition to the SEC in a report
to Congress:

Employces of the Department of Erergy (DOE) or DOE contractors or
subcontractors eraployed by the Uranium Division of Mallinckrodt
Chemical Works, Destrehan Street Facility, during the period from 1942
through 1948 and who were cmployed for a number of work days
aggregating at least 250 work days cither solely under this employment or
in combination with work days within the parameters (excluding

‘work day i ) biished for other classes of
employecs included in the SEC.

“T'his designation became effective on May 12, 2005, as provided for under 42 U.S.C.
7384/(14)(C). Hence, beginning on May 12, 2005, members of this class of employees,
defined as reported in this notice, became members of the SEC.

A report attached to Secretary Leavitt’s letter, cntitled “HHS Designation of Additional
Members of the Special Exposure Cohort,” provided the supporting rationale for
designating a class of employees from the Uranium Division of the Mallinckrodt
Chemical Works, Destrehan Street Facility, for the years 1942 through 1948,

Section 1V, “Designation Findings,” summarized NIOSH’s finding that “. . it facks
access to sufficient information to either estimate the maximum radiation dose for every
type of cancer for which radiation doses are reconstructed that could have been incurred



under plausible circumstances by any member of the class, or to estimate such radiation
doses of members of the class more precisely than a maximum dose estimate.”

The discussion further notes, “For the period from 1942 through 1945, NIOSH found the
sum of information available is insufficient to document or estimate the maximum air
concentrations of radionuclide dusts and radon gas that were generated and hence could
have been inhuled and/or ingested by members of the class employed during this time
period, resulting in internal radiation doses.”

For the period from 1946 through 1948, NIOSH found the limited workplace and worker
monitoring data and the informativn on radiological sources and processes to be
insufficient to support dose reconstructions. The report noted, “This insufficiency of the
mobiloring data was based on a combmauon of three factors: (a) documentation showing
that some of the data are 3% iable; (b) d that raise serious questions
concerning the integrity of the ding, and ing of monitoring data
at Mallinckrodt; and, (c) the lack of sufficient information or data to reasonably validate
dose estimates in fight of the established concems regarding monitoring data integrity.”

Based on the above di NIOSH has ind d that it is not
dose reconstructions for the class of empl ployed at b
Works from 1942 lhrough 1948, ln view of HHS's e\glal ation of the
desienating 1his T employees as members of the §
NIOQSH and DQL staff, DOL interprets the HHS designation, as ¢ determination that
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Message Page 1 of J
Search 2
From: Turcic, Peter - ESA
Sent: Wednesday, June 08, 2005 10:47 AM
Ta: Halimark, Shelby - ESA; Nesvet, Jeffrey L. - ESA
Ce: Kotsch, Jeffrey - ESA
ject: FW. Nati Academy of Sci Review of NIOSH Program

Importance: High

Shelby,

It's interesting that in our meeting in Cinn. with NIOSH, Jeff and 1 asked about the stalus of this and Lou Wade
said it was stil on the schedule but afier some other programs. } understand that Mr. Miller wanted this killed and
it appears that Diane Porter accomplished their bidding. | understand that the technical staff at OCAS is real
disappointed that this is no longer in the works since il is the only way that the potential over compensation issue
can be addressed.

Can we ask that this go forward? We really need some defense when some auditor reviews the program and
us of over comp i We have recently gotten some cases that are very disturbing that we are
sending back. An example is we got a case that included about 17 years al i ) Power (the
plant at Hanford that is not covered). it was non payable but if another cancer entered the mix? We sent it back.
| feel that we need to have some independent review that can supporl Jeff Kotsch and Diane Case when all these
cases stan going back from the NIOSH new plan 1o work the backlog.
-----Original Message—--
From:; Kotsch, Jeffrey - ESA
Sent: Wednesday, June 08, 2005 7:43 AM
To: Turtic, Peter - ESA; Hallmark, Shefby - ESA; Nesvet, Jeffrey L - ESA; Mosier, Roberta - ESA
Cc: McCadden, Anita L - ESA
Subject: National Academy of Sciences Review of NIOSH Program
Emportance: High

This is probably atready known to all of you. ! heard from OCAS technical staff that the National Academy of
Sciences review of the NIOSH prog! was i {app ty by Diane Porter).

Jeff
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Message HHS qu(z) Page 1 of !

Herbert, Nichole L.

From: Henshaw, Russell

Sent: Thursday, June 23, 2005 9:16 AM

To: ‘Kotsch, Jeffrey - ESA'; Uish, Brant A

Cc: Neton, Jim

Subject: RE: Wing Hanford Article in June 17th Issue of Occupaticnal and Environmental Medicine -

additional message
Attachments: AgeExposureHanford_Wing_OEM_2005 pdf

Attached. -Russ

————— Original Message--—

From: Kotsch, Jeffrey - ESA [mailto:Kotsch Jeffrey@dol.gov])

Sent: Thursday, June 23, 2005 8:54 AM

To: Henshaw, Russell; Ulsh, Brant A

Cc: Neton, Jim

Subject: Wing Hanford Article in June 17th Issue of Occupational and Environmental Medicine

We're interested in taking a look at the article, "Age at exposure to ionising radiation and cancer mortality
among Hanford workers: follow up through 1394," by § Wing and D B Richardson, which was in the
June 17 issue of Occupational and Environmental Medicine. Shelby’s concerned about the impact on
public opinion/perception. If anyone has a copy, please fet me know.

Thanks for your time.

Jeff
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ORIGINAL ARTICLE

Age at exposure to ionising radiation and cancer mortality
among Hanford workers: tollow up through 1994

S Wing, D B Richardson

See end of ortide for
authors” aifilictions
;qu're;pwdence o

rof ing, Depariment
o Epeamiclay Schorlf
Public Health, CB#7435,
Universily of Norl
Corcling, Chape! Hifl, NC
37599-7400, USA;
steve wing@unc.edy

Accopled 17 March 2005

number of nationa] and inwrnational regulatory and

Qceup Environ Med 2005;62:465-472 doi: 10.1136/0em. 2005014760

Background: Studies of workers ai the plutonium produdion faclory in Honford, WA hove led 1o
conflicting conclusions about the role of age of exposure os a modifier of ussociations between ionising
rudiafion ond concer,

Aims: lo evaluate the influence of age at exposure on rodicfion risk estimates in an vpdated follow up of
Hanford workers

Methods: A cohort of 26 389 workars hired between 1944 and 1978 was foliowed through 1994 1o
ascertain vital stotus and causes of death, External radiation dose esfimales were derived from personal
dosimeters. Poisson regression was used o estimale asscciofions between mortality ond cumulative
externol rodiafion dose ot oll oges, ond in specific age ranges.

Results: A total of 8153 daaths were identified, 2265 of which included cancer as an underlying ar
contributory cause. Estimates of the excess relative risk per Sieveri (ERR/Sv) for cumulative radiation doses
at all ages combiced were negative for oll cause and levkoemia ond pasitive for all cancer and fung
cancer. Cumulative doses accrued at ages balow 35, 35-44, and 45-54 showed liffle association with
mortality. For cumulative dose accrued af ages 55 and dbove {10 yeor lag), the estimated ERR/Sv for ol
cancers wos 3.24 {(90% Cl: 0.80 10 6,17), primarily due to on associafion with lung cancer (ERR/Sv: .05,
9% Cl: 2.96 1o 17.92),

Conclusions: Associations brtween radiotion and cuncer meridlity in this cohort are primarily o function of
doses ot older ages ond deaths from ung concer. The ussaciafion of older age radiation exposures and
cancer mortalily i similar Iy obsarvations from several other oocupational studies

Although increased susceptibility 10 lonising radiation at

Aadnmry organisations Tepor: radiaticn risk estimates
for cancer following cxposure to cxiemal ionising
radiation,' * These risk extimates are primarily based on the
results of studies of populadons exposed to radiatior. ar high
doses and dose rates, particularly studies of Japanese atomic
bomb survivors Because most environmental aned occupa-
tional exposures (o ionistng Tadiarion eccur at Jow doses and
dose wates, epidemiological studies of protiacted low level
cxposures are of interest because lhcy provide an empirical
hasis for eval i of of
dose-response estimates from high dose studies that we used
for vadiation risk asscsstents, proteetion standavds, and
compensaion decisions.

The Hanford Site was the first US nuclear weapons plant to
be the subject of an epidentiofogical cobiert study i which
cecupational radiation doses were examined in rebition to
cancer rafes. Initial findings were reported in the 19705
Mancuso o al reported evidenee of positive asseciations
between external exposnre 1 fonising radiation and mortal-
ity frons “cancess of radiosensitive tssges”.' * and, in lawer
anaiyscs, positive assaciations with mortality from afl cancers
combined.” ses, associations hetween ionising
radivtion and cancer were highty dependent on age at
expostre, with evidenace (o dose-response lations primarity
due o the elfects of exposares received at the oldest ages.” *
Githert e al alsu examioed wostality of Hanford workers,
finding litthe o1 o evidends lor wetarions between conulative
exterial radistion dose and cancer™ with 1he exception of
mmiziple myeloma, which they found (0 be associared syith
radiation exposures i carfier.” bur not later™ follow up.
Gilbert et af reported positive associations at older ages at risk,
but postulated that s inding wa the resul of mmspecified
biases,'

alder adult ages is plavsible given age relarcd funclional
declines in celtular sepair processes,” * most studies of
atomic bomb survivors suggest decreasing sensitivlty to
radiation with advaucing age. Wihile lung cancer relative
risks among atomic bomb survivors increase with age ar
exposure. this could be duc to variation in smoking habits by
lirth cohort cather Pian increased radiation sepsitivity with
age at exposure.” .

In this paper we use standard epidemivlogical micthods
for analysls of time windaws™ to evaluate evidence of age
modification of dosc-response relations betveen cxtermnal
ionising 1adiation and muntality of Hanford workers

METHODS

Approva: for this rescarch was obtained from the University
of North Carolina institutional Review Board for rescarch
involving hnman subjects

Study cohort: definition and follow up

Records for 33 45% Hanford workers were obtained fros the
Matinnal §astitute for Ocapational Safety and Healih, Cohort
members were canployed by primary contraciors for the
Hanfend Site fincuding Bocing, DuPent, Geaewal Llectsc,
and Westinghouse) for at least 180 days, had at least one
record indicating they were monitoveil for extemal radiation
and bad been aired berween 1944 and 1978,

Wz excluded two workers with anmal external radiation
dases above 250 mSy. which is ahave the standazd threshaki
for studies of low dovc and Jow dose rate exposuses, aad v
workers acutely exposed in radiation accidents. Workers
ampioved at otber nudeas weapons sites were exduded
because dose reeords for those conployment periods weie not

available. To imil problems of missing dosimetry data and
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avoidd Jong perivds of worker sclection prior to start of follow
up, we also exchuded employees wha were first hised more
than two years prior to ther first cxternal dose rocord or
achieving 180 days of employment by a prime contractor
Vita stalus fullow up was condutted tuough 31 Liecember
194 wsing secouds of the Natomal Death index, Social
Sccurity Administration, Health Care Fnancing Agency.
Fension Benefits, and the washington State Department of
ticensing The Natianal Death Index (NDI) has been shown
{0 provide virally cumplete asceriainment of deaths among
cmployed men and women in the United States begnning in
1979, 50 individuals kiowa to be alive on ) Januny 1979
or later were assumed o be alive a1 the end of the study if
there was no indication of death from NDI. Underlying and
wontributory causes of death, oblained frur staw depart-
ments of vital statistics, were coded to the ninth revision of
the International Classification of Diseases (ICD-9). Primary
meortality analyses were condncted for total mortality, mor-
tality frnn all cancers eombined (any death with an 1CD-9
code of [40-208 as an underlying or contribututy cause),
long cancer {any death with an ICD-9 code of 162), and
Jeukacmia except chronle lymphocytic Jeukaenua (CLL,
1CD-9 200-208 except 204.1), a subtvpe of lenkacmia that
is often charadterised by long tatency and low case Fazality,
and which may differ from other leukacmias in its degree of
radiogenicity.”

Radiation dose estimates

stimated doses from external innicing radiation, primarify
amma rays, and tritum, arc the major focus of this analysis.
Hanford radiation dosimetry programmes have been des-
cribed in detail previously. ™ Computerised anpual dosi
aetry records were obtained far 1944 through 1989
Alihough annual dose records were available Tor most pro-
duction workers in most years. 2 subsiantial proportion of
missing values occurred in carlier time periods, especially
for clerical workers and women Missing valtes were
estimated by a 13 step algorithn: that reliet on eachs worker's
dose inn peighbouring years, and. if not available, on the mean
dose for workers bf the same occupation and sex in he same
year

Statistical analysis

An $AS compuier program’
days and deaths in categari
dassifiration of cmnulative radiation dose and covariates of
inferest: age-at.risk, birth tohor, tace, 503, socioecanomic
status (SES), employ staws, in vivo g, and
plutonium exposure potential. Age-at-risk was categorised in
five year kntervals, Binth year was grouped as before 900,
and in decade intervals up 10 1940 or later. Race groups were
African Amcrican, white, and ather. Three categories of SLS
were defined acconding to the aceuparional prestige of
cach worker's longest held job: admiinistrative/professional,
clerical/skilled manual. or semi-skiliedfanskilled manual,
Employment status categories were: actively employed, one
T0 T yoars PRSt-tehinaTion, o More Than (W gears post-
termination. classificd separately for risk ages less than 45,
45-62, and 62 or greater, a method developced to control bias
due o healthy worker survival” Workers were assified as in
vivo iouitored beginning on the dag of theit fisst munitoring
result; this was used as an indicator of selection of heaithicr
workers into cxposed jobs because it has been shown to be
selated 10 higher radiation exposnie and lowes mortality in
past studies of Haoford workers.” ™ We used imlusti
process and work history records to create a job-cxposcre
matrix for potentizl cxposure to plutonium.” Workers were
dlassified a5 potentially exposed 1o plutoninm, starting an
their first day of emplopinent in a job with routine phutoaivn
exposure potential.

The primary exposure of mterest, external innising radi
tion, was treated in a time dependent fashion. Dases were
recorded on a calendar year basis, Age at exposure was
assigned to annual doses based on age a1 the midpwint of the
monitoring year. Cumulative doses were tabulated in four age
windows: <35; 35-44; 45-54; and 55+ years. Doses in each
age range were acannulawed under S, 10, and 15 year lag
asswnptions fa account for time intervals between exposare
and resuliant death. Dose groups were defincd as 0, 10,
~20, =50, =100, —150, - 200, —300, and 300+ mSv. The
mewn cumubative duse fur the person-days i each cell of the
tables defined by the cross-classification of all covarlates was
used for calculation of dase-respanse coctficient

used o tabulate pe
es defined by the cross-

=
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Rodiot.on and cancer martality omong Hanford worke:s

Puisson regression models were estimaied using the
Epicure software package. We present dose-response find-
ings fiom excess selative 1isk regression models considering
the relative risk (raic ratia) as a function of 1+ dose, where
N seprosents Ui excess relative risk per v (ERR/SY).
Expanential relative visk models, in which the death rate is
a function of exp (f dose) were also fit (see Appendix).
Comaol for potential comfounding by age-at-risk, birch
colorl, roce. sex, SES, employment status, and in vivo
manitoring was obtained by background  straufication
Following previous work sugeesting the possibility of a larger
relative impact of external radiation anwong workers with

-

were identified. Cause of death information was obtained for
98.9% of deaths

Most me were hired before 1960, while most women were
hired afier 1960, a differcnce that is reflected in the vounger
distribution of women's birth years {1able 2). A toral of 41,7%
of men and 26.5% of women were classified as unskilled
marual workers, while 28.7% of men and 7.1% of woren
were classified a5 technical or nanagerial workers. Most
workers were ncver monttored by In vivo gamma spectro-
scopy. Jobs with routine potential for plutonium exposure
were held by i3 6% of snen and 5.8% of wormen.

Age specific radiation exposures were dependent on ages of

internal comamination from alpha emitting radi

the indicator variable for employment in a job with routine
putential fur plutonium exposure was estimated as a main
effect so that.its interaction with dose coulit be examined. For
analyses nf 2ge-atexposiie, separate fi porainceers were
cstimated for each of four time window specific dose terms.
whe change in deviance on inclusion of a dose term in the
regression model, described as a likelihood ratio west (LRT)
stati can br intexpeeted using A % distribution wilh one
degree of trcedom. In age specific dose models, 1RT values
were caleulated for each dose term by comparing the
deviance of a model without vach age spetic dose tem to
the Wl model incuding ali age specific dose terms. LKT
values are reported mstead of p values to reduce cnphasis on
Malistiwal sigmficance, which is inappropriately applied in
observational studies.” Following convention in the 1adiation
epideminlogy liicrature, we present 90% likelihood based
confidence intervals for the excess RR coefficients. we
present confidence intervals because they provide more
information than p values and, like the LRT tests, encourage
imerpretation of results along a more continuous scale
with emphasis on precision rather statistical “significance”
testing”

RESULTS

The study cohart is described in Gble 1. Men were excluded
rimarily because of employment at other sues (o= 2934),
whereas wamen were primarily excluded due o extended
cnployment peinr to Tust radiation monitoring (n = 1077).
Among the cobart of 26 389 warkess, 67.5%. were alive at the
end of 1994, 1.6% were 1ost to follow op, and 8155 deaths

hire and ion from caploy (table 3}. More than
70% of workers were hired before age 35 and abouz a yuarter
terminated  employment after age 55, Workers hised at
younger ages also tended 1o leave at younger ages: 6814 of
the 9545 cohort members hired al ages below 25 erminated
by age 35, whereas 720 worked past age 55. In contrast, 2162
of the 2919 workers hiced al ages 45 and above worked
beyond the age of 55

Mcan and median doses for all ages were 279 and
4.3 mSv, respectively (table 4). Over 3000 workers had
cuwnlative doses above 56 mSy, Age specific dose distribu-
tions in zable 4 include workers with at Jeast ane recorded or
estimated dose int each age range; workers whose age specific
doses are zeto because they were not employed at those ages
were niot counted inage specific dose distributions, Mean and
median doses tended 1o be higher at ages 45 and above than
a1 younger ages. Maximum doses In the three younger age
groups were between 242 and 352 mSy, while the maxittm
dose above age 55 was 4028 WSV,

Table 5 shows that KRR coefficients for doses at ull ages are
negative for al’ casse mortality and leukaenia, positive for 4l
cancer and lung cancer, and show lutle variability with lag.
For all cancer and hing cancer, BRR cocfficients (90% CI) are
0.28 (=030 to 1.00) and 1.3) (0.05 to 3.11). respect
4 10 yeav lag essumnption. Largest LRY values, appro;
3, occur for lung cancer under five and ten yo
assumptions. Althougl maxinum likeiilood estimates of
ERR cocfficicots for leukaemia were olnained, Jikelihood
based confidence intwrvals were por foand (Appen

Numibers ol deatls were Jrge enough to estmate age
specific cocffisients for all causes, all wnewrs. and lung
cancers (table 6). For all cause mortality {n— 8133} most
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cacflicients for doses at ages below 53 are negalive: age
spevific rstimates have absolute values Jess than 2.5, and LRT
values lose har 0.4, except for the coefficient for comulative
doses ar ages 4544 under a five year lag, which 5 ~0.82
181t 24, LK
T o = 2265)
youngest and oldes

coefficients are positive in the
age groups and negauve in the middle
age groups under @l lag asswmptions. Iy the tiree younger
groups, LRT values «o not exceed 1.1, Larger cocfficients
and LRT values ate ohserved for doses at ages 55 and abave,
The Improvement in madel fit on addition of the age 55+ dose
Coctticient o models including terms for the thice younger
age growps is largest under a 10 year lag (LRT = 5.06); under
ties nodet the ERR/S is 3.24 (0.80 10 6.27)

or Jang cancer (0= 666), most risk coefficients in the
three yaudgest age Eroups are negative and LRT values are
case ty sero. Guimulative doses aliove age 55 are positively
associared with lung cancer. The largess ERR/Sv, 10.28 (2
to 22.52), 5 observed for a 15 year g, while the jmpro-
vement in wunded fit on addition of the term for doses abave
est (1KY = 7.53) under a 10 year lag, for which
FRR/SY &y 905 1296 1o 17.92)

Observed deaths and observedfexpecied ratios for all
cancer ard ting cancer accarding to doses at sges 59+ under
a 10 year lag, which provided the largest LRT values for al
cancer and lung caneer, ure presented in table 7. Observed/
specied raos for all cancer and tang vancer are shightly
. ity in the lowest three dose groups. The highest
ratios, 156 and 2.51 for all cancer and lung cancer, res-
pectively, oceus m the 00-300 mSv dose categery. There is
ouly one observed cancer death for doses 1 this age range
thove 300 mSv, and no observed Jung cancers

W compared ail cancer and hung cancer ERR cocfficients
(10 year lag) for Hanford workers employed in jebs with
routine poiential for plutomium  exposure (n = 3065) o
weeificients foe other Hanford warkers (table 8). Rased on

analyses in tible 6, 2 single pacameter was extimated for
camulative doses below age 55. All cancer FRR estiiates ‘o0
younger and nlder ages arc simélar tor plutonium workers
and ather Hanford workers. For hing cancer, younger age
estimates are small for Lot groups. For cumulative doses at
ages 55+ the jung taver ERR/Sv is 24.62 (676 10 59.02) for
plutonium workers and 7.02 (L&L 10 15.20} far other
Hanford warkers.

spons from refative risk
wodels were simijar to fiadings from the ERR models
presented above, although LRT values tended to be somewhat
smaller {data net shown). For example, the LRT values for
cumnlative doses at ages $5+ {10 year lag) were 4.4 awd 5.98
tor all cancer and luny cancer, respectively, compared 10 5.06
and 9.05 under the ERR mandel.

DISCUSSION

Cumulative radiation doses acerued at alk ages showed little
assocition with mortality. The largest positive ERRs/Sv,
between 114 and 1.31, were observed fur tung cancer.
Coefficicnts far lenkaemia cxcept CLL were  hegative,
Findings of little association between radiation dases across
Al ages and uortality from all cancers ate consistent with
previous Hanford stodies' and an internatonal study diat
incleded Hanford workers.™ The estimated ERR/Sy for all
cancer mortalty under a 10 year exposire lag assumption
(ERR/SV = 0.25, 20% C1: ~0.30 ta 1.00] can be compared (o
the vabie of =015 ($0% CL: <0 to 0.8) reported for follow up
of Hanford workers through 1986™ and —0.02 {90% Ci 034
to 0.35} reported in @ swudy of nuclear workers in thice
countrics.® 1o contcast, several studies of nuclear workers
have found radiation doses accened a all ages 1o be positively
associated with mortafity from all causes, all cancers, Jung
cancer, and jeukacmia, especially under longer exposure lag
assumptions.* "




217

j from oem

COIM BN 23 dune ZU05

Radiation ond concer moclity omang Hooferd workers

Toble 5 Excess raaive nsk por Svat ol oges, 5 19,
t

cifects i small tine windows dimeishes rapidly as

of cumnlative doses shift ta lewer values within

and 15 yeor I ow up o
workers mmgf 1592

(50,5
Ll7 ‘»[é‘p;-p
26 ;1 4<0,:

narrower age bands, Teducing the range over which a doses
response relasion can be estimated. We wsed trie window
analyses to easure that dose-response aelficients are esti
mated over a substantial range of dase. In oue siudy, age
specific cumalative dose distribuzions (table 43, which
depend on age speafic caployment perods (table 3, were
broad cnaugh ta estimate dose-respanse between 2c:o and
d]!prcxmml(l 300 mSv (table 7)

ation in radiation risks by age-at-cxpose in Oak
Rld,.( Nationa! Laboratory (ORNL) workers was exauun
wsing Wwo time windows defined by age at exposure, and the
boundary beaveen these windows was madified t search for
the age that best discrimiated bevween zadiahion Teks fn
younger and vlder ages. The size and duse distribution of the
anford cohort permitted specification of four age windows
10 evatuate whether there is a gradual inc
risk with advancing oge, an obscrvation
consistent with biolugi anisms including age related
dedines in cellular 1epair and immune fanction, L1 contrast
10 this all cancer and Jung cancer show an

Estimates of ERR/SY for cmpnlative doses acorued at ages
53+ were 324 {080 1 6.17) and 9.05 (2.96 10 17.92) for all
caticer and ung cancer, sespectively, undee a 10 year lag: LRY
values were 506 and 7.33, respectively. Coelficients were
somewkat larger, and LRT values smaller, under a 15 year
Jag. A specitic assocdation berween cancer mortality and
radation duses accrued af older ages has been reported
previously in studies of Hanford workers that estimated
weighung tunciions for age specific doses.”” Kocale and
Stewart extunated a doubling dose of 45 mSv at uges 58+
with & 13 year leg, and & mSv atages 62+ with 3 17 year Jag.”
Our approach, which considers fixed age windows and lags,
is not sensitive 1o tisks thal mught be specific o smaller age
sanges. However, the statistical power 1o evaluate expasure

abrupt inereased ERR ages of exposuie above 55. An alnupt
incicase was also suggested in analyses of the ORNL cohart
using age weighting functions rather than age windows; at
ORNL the age boundary was 45 years ™ An
sdditional similarity of age-window amalyses of wancer
mortality at ORNL and Hanford is that dosc cocfficients for
younger ages, although they are imprecise and contribute
Hittle to model fit, tend to be negative. Ths patiern was atso
observed in @ recent study of multiple myeloma among
workers frow four US nudear weapons 5. Negative or
absent radiation risks for doses accrued a1 younger agies could
result from uncontrolled confounding {rom interual healthy
workey selection that is stronger at younger than ai older
ages, whereas positive risks for dases al older ages contd
result from uncentrolled confounding by smoking or other
exposures if they were pusiively associated with radiation
doses accrued ar older but not younger ages.
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Table 7. Gbsorved and'expoctod dactibianal
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W it several additional models (16 year lag) to consider

nessibie alleratve explanations for e observed age pattern
of radiation risk coctlicients. First we evatuated assucia tions
berween radiation and nonscancer montality, which is
dominated by discascs related to smoking and other lifestyle
lactors. The age specific ERR/Sy was —0.96 (~2.60 to 0.99),
- 0.39 (- 160 16 0.94), D1 (~1.0D 10 1.32). and —0.45
{154 0 0.77) for ages below 35, 3544, 45-54, and 55+,
respectively, indicating that doses at ages 55+ are posilively
associated with cancer, but not non-cancer movtality. Non-
tung cancer mortality, has risk coefficients of 3.75 {—0.67 to
937}, ~0.25 {=2.54 la 2.45). —1.90 (<0 10 0.40), and 1.73
(—0.77 t 4.72) for the four age groups, respectively. The lung
cancer cocfficient for doses at ages 55+ (lable 6), s
approximately five times larger than the ceclficient for other
cancers, showing that the refation hetween older age radia-
tion doses and all cancer mortality is largely duc o deaths
from Jung cancer.

Smwking is an unportant potential confounder of radia-
tion-lung cancer assaciations. Obscrved relations would be
spurious if smoking weee positively associated with radiation
alags 55+, but not af younger ages, of if uitting smoking
were negatively essoctated with radiauon ai ages 55+, but
nol @ younger ages. Smoking siatus was ol routinely
soted in awedicat 1ecords dunng the period 1944-70, A survey
of Hanford workers in the 1980s found no clear relation
between radiation and smoking,™ however, confounding
offects of smoking, -especially for older ages of exposire,
could be duc to smoking patiems in (he 19405-1976s.

Rirthi cohort differences in radiation sk estimates com-
prise a posential competing explanation of observed age
clfeais. In contrast to intrinsic diological processes that could
be invalved in age related increases in radiation sensitivity,
cohort «ffects could occur through several extrinsic yaechan-
isme, inchiding systematic dese misclassification specific to
older cohorts employed during historical periods of less
sensitive monitoring, dose related cxposures to ather occupa-
tional lung corcinogens speditic to older cohorts, or radiation-
sinoking relations specific to older cohorts. Plerce e al
suggested 1hat there may be a sub-pwltiplicative relation
between smoking and radiation such that older atons bowb
survivors with lower smoking prevalence show a higher
relative tisk when analyses use regression models that
assume maltplicative celations.

We fu models 10 explore birth cohert differences in
radiation risk cstimates for lung cancer among white male
Haonford workers (n & g cancer deaihs). Analyses
were limited te white men, whe received $2.8% of the lotat
radiation dose, Secanse Wemgoral patterns of snioking anong
white males in the USA duriog ihis period differed from
athet groups. The LRT for addision of four age specific dosc
Lerr, as above, was compared with the LRT for indusion of
tour iteraction rerms between cumalative dose (at all ages)

and birth cohort, defined as before 1900, 1900-0%. 1910-29,
and 1930+ The LRT vahies (4 df) were 14.84 for the four
cohort-dose ixteraction terms compared 10 9.28 for the four
age specific duse terms. In cxponential relative risk models,
LRT values were 586 for the four cohort-dose interaction
terms and 8.00 for the four age specific dose terms. The
cavariation of exposures by age and cohort, small differences
in LRT vajues bewween age and cohor models, and maode!
dependence of the direction of the differcace, make statistical
differentiation of their effects difficulr

Hanford workers witl rowtine potential for plutoniun
expusure have lower cancer rates than other warkers, ¢ven
after adjusting for SES, cmploymenr stawus, and in vivo
monitoring status®* suggesting an internal healthy worker
effect possibly related to the Hanford occupational medicine
programme, which required additional medical screeming
for workers cntering jobs involving special hazards ¥
However, lung cancer ERR/Sv valucs are 24.62 {6.76 1o
59.02) for plutonium workcrs versus 7.02 (1.61 10 15.20) for
other Hanford workers, The larger ERR/Sv for plutenium
workers contd result from intemal exposires to alpha
emitiing radicnuclides or other varcinogens used in the
chewmical scparations process or from synergisms berween
other carcinogens and cxternal radiation.

Althaugh dose-response: estimates for radiation and cancer
maortality from the Life Span Study of atomic bomb survivors
depeud on several factors including scx, age at exposure, and
avauied age, a reasonable “benclunark” estimale of ERR/Sv
for all solid cancers,® updated using recent dosimenry,” is
0.42 (90% CI 0.33 10 0.51}, can be compared 10 our cstimaze
0l 0.28 (- 0.30 to 1.00). Llowever, EKRs for all cancer among
atomic bomb survivors are lowest for ages-at-exposuse above
40, whereas among Hanford warkers ERR values for al}
cancer iwortatity are bighest for ages above 53, primarily due
to theis association with lung cancer, Differences between
resulis for worker siudies and the Lifc Span Study, which
began follow up five years after the bombings, may be duc in
part to greater dose rolated selective wnrtality of radio.
sensitive pereons among older than younger adult atomisc
bamb swivivers, which wonld cause more of a dowewayd bias
in dose-response at older campared 1 yotnger adult ages * ¢
This cfect may be particularly inportant for ing cancer.
which can oceur less than five years following expostre to
fonising radiation# Dase-response findings for okder ages
were neither as strang, nor as specific, as previous reports
from Hanford, although they are similar w thoswe for ORNL
waorkees, who had evidente of radiarion refared caneers for
doses above age 45% and Santa Susana workers, vhe showed
radiation related cancers for doses abuve age S0 These
observattons contrast with a large international study of
nucteay workers, which found 1o evidence of age increases
radlation risk tor all canger, but an association of doses a1 alf
ages with leukacmia except CLL™
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Diseet evidence of radiation risk at low doscs and jow dase
ales from cohort studies of badge monitored sadiation
workers will be of incrasing valuc as worke lollowed
for tonger periods and statistical power increases due to
additiona) deaths Louger follow up will be paiticularly
informative for investigation of time refared tactors including
age and cohort differcnces in radiation risk
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APPENDIX

The relation between death rawes and radistion dose was
quantificd via Paissan (cgression analyses. Tie modei used 10
estimate rate fatios was the swrarificd excess relative rate
model which is sometimes termed the stratificd linear rate-
catie modet {Greenland, 1998]. Assunung the study data are
divided into K strata indexed by k = 1..K, this model takes
e Torn

Iu(X) = eXplay (M), i)

where Ii(x) s the deata 3le in shatum k at cenulative
radiation dose levet x. Within vach strawim the death rate
varics with radiation dose, x; and. only the model intercept,
changes across steaia of study covariates. £ describes the
fincar relarion between cxcess telative rate and 1ediation
dose

Because of the fonin of cyuation (1), the possibie values of
i are loited by the requirement that the corresponding
ielative rate shonld not be negative. The mininwum value for
IS Iven by -+ 1pen WHEIC Xy 1% 1he maximum dose value
wsigned o a call of i persort-tine table. 1 the kelibood
being songht for a point o bound estimate requites a § Jess
than teis value, then no convergence will be obtained and the
estimate i shown as ‘The approach of calulating
confidence intervals osing the standard ervor for @ (that is,
the wald method) is known 1o perform poorly for the lincar
rate ratio model since the hog bkelihood s asymmetric
tLustbader and Moolgavkar, 1987; Prentice and Mason,
1986). We therefore report Jikelinood b confidence
tervals for para when the fincar rate-satio mode]
was ised

hdmnndd»veﬁ cllmng:qdl
hioriun v rkmand other workers, Honford

| Site wurl:ars

Exponcntial relative rate models (Greentand, 1998) were
also fit as part of enr analysis of these data. The exponential
relative rale mwdd) takes the form

be(x) = exp (), [t2)

where exp(u) is the stratum specific rale when x =0 and f
epresents the change in the Jog rate that would result from a
one unil change w x.
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Subject: Talking points for Mallinckrodt
Importance: High

Attached are the talking points for the Mallinckrodt 1942 - 1948 SEC non-specified cancer procedures.
Peter M. Turcic

Director, Division of Energy Employees
O i liness C:
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6-23-05
MALLINCKRODT SEC —~ NON-SPECIFIED CANCERS

EEOICPA authorizes addition of a class of employees to the Special Exposure Cohort
(SECQ) if the Secretary of HHS finds:

(1) it is not feasible 1o estimate with sufficient accuracy the
radiation dose that the class received; and

(2) there is a reasonable likelihood that such radiation dose may
have endangered the health of members of the class.

The Secretary of HHS designated as members of the SEC all employees
who worked in the Uranium Division at the Mallinckrodt Destrehan
Street facility between 1942-1948 based upon his finding that it was not
feasible to estimate the radiation dose that the class received because of
three factors:

o Documentation showing that some of the data is technically
unreliable;

o Documents that raise serious question concerning the integrity of
the recarding, management and reporting of monitoring data at
Mallinckrodt; and

o The lack of sufficient information or data to reasonably validate
dose estimates in light of the established concerns di
monitoring data integrity.

&

An employee who meets the employment criteria for inclusion in the SEC
and has sustained one of the 22 cancers specified in EEOICPA is

lusively p d to have ined that cancer as a result of
employment covered by EEOICPA.

An employee who meets the employment criteria for inclusion in the SEC
and has not sustained one of the 22 cancers specified in EEOICPA (or an
eligible survivor) can receive benefits on account of a non-specified
cancer “if, an only if” a dose reconstruction completed by NIOSH leads
10 a determination by DOL that the employee’s probability of causation is
at least 50%.

Since NIOSH has determined that it is not feasible to estimate the
radiation dose received by workers at Mallinckrodt during the period
from 1942 through 1948 because of insufficiency or unreliability of data,
it is not possible for a clai to establish a probability of causation of at
least 50% (the only way under EEOICPA that DOL is authorized to




223

award benefits for non-specified cancers caused solely by radiation}
thus DOL is required to deny those claims.

DOL will evaluate these claims for potential coverage under Part E to
determine if the individual’s cancer was at least at likely as not related to
exposure to a loxic substance based upon exposure to a toxic substance

gther than radiation or exposure to a combination of radiation and
ane or more other toxic substances.
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From: on behaif of Hallmark, Shelby - ESA
Sent: Tuesday, June 28, 2005 5:25 FM
To: Dugas, Peter - OCIA; Turcic, Peter - ESA
Ce: Krishnamoorti, Mala; Lipnic, Victoria; Sullivan, Adam - OCIA
Subject: RE: Migsouri SEC Meeting
Peter - | doubt that Larry Eifiott mada the Tom Horgan attril to him, and as far as | know DOL had

nothing to do with the request for a DOJ Office of Legal Counsel opinion on classified data. Mr. Horgan is not so
much sensitive as hysterical, but | suppose it takes all kinds. At this point neither Jeff, Peter nor | are planning to
attend the Advisory Board meeting next week, so we'll have a low profile by definition.

FYI, NIOSH teils us they will submit a negative evaluation of the SEC petition for the second half of Mallinckrodt
to the Board, and they think the Board will agree with denying an SEC for those years. No doubt Mr. Horgan wiil
be unhappy if that occurs.

The arena in which DOL may come under fire at that meeting is the handling of non-listed cancers where an SEC
HAS been declared. NIOSH tells us that issue will be discussed as an agenda item. Richard Miller called Pete to
push far NIOSH doaing dose reconstructions for these cases (even though they've said they can’t do dose
reconstructions in declaring the SEC in the first place), so this will clearly come up as a point of contention. With
respect to Mallinckrodt, as our letter to NIOSH on this topic made clear, those cases will have to all be denied.

Na doubt Mr. Horgan will get excited when he hears that as well. sh

-----Original Message-----

From: Dugas, Peter - OCIA

Sent: Tuesday, June 28, 2005 3:34 PM

‘To: Hallmark, Shelby - ESA; Turcic, Peter - ESA

Cc: Krishnamoortl, Mala; Lipnk, Victoria; Sullivan, Adam - OCIA
Subject: Missouri SEC Meeting

Pete and Shelby,

| spoke to Tom Horgan today from Senator Bond'’s staff, and he reiterated the point that they expect the
Department fo stay out of the SEC designalion decisian process for NIOSH and HHS. | assured him that
we would continue to remain out of the process. Tom feels that we are becoming involved because of a
statement made by Larry Elliott at the last meeting stating that NIOSH and DOL. were soliciting opinions
from DOJ on the handling of i ials for dose iction, With all that being said, if you or
Pete goes to the NIOSH meeting in St. Louis, MO, we would advise for a low profile to your presence. |
know the history here, but feel you shouid knaw that Sen. Bond and Sen. Grassley’s staff are a little hyper
sensitive to anything we do.

Thanks,
Peter

Peter Dugas

Office of Congressional and Intergovernmental Affairs
U.S. Department of Labor

202-693-4600 Phone

202-693-4641 Fax

09/08/2006
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----- Original Message-----

From: Hallmark, Shelby - ESA

Sent: Friday, July 01, 2005 5:31 PM

To: Lipnic, Victoria; Iverson, Kristine - OCIA; Dugas, Peter - OCIA;
Radzely, Howard - SOL

Ccc: wilson, Mark - ESA; Nesvet, Jeffrey L - ESA

Subject: FW: Letter from Chairman Sensenbremner and Senakor Bond Regarding
office of Legal Counsel Verbal Opinton on SEC Matter

Importance: High

Richard Miller is the fairly obvious author of this letter, co-signed by
Sensebrenner and Bond. 1'm sure DOJ will be impressed with the legal
scholarship. .
----- Original Message-----

From: Howard, John [mailto:zkzl@cdc.gov)

Sent: Friday, July 01, 2005 3:03 PM

To: Hallmark, Shelby - BSA; Turcic, Peter - ESA

Subject: Letter from Chairman and Bond Regarding
office of Legal Counsel Verbal Opinion on SEC Matter

Importance: High

FYI

----- Original Message-----

From: Blackston, Cindy [mailto:Cindy.Blackstone@mail.house.gov}

Sent: Friday, July 01, 2005 2:16 PM

To: Wade, Lewis; anderha@dhfs.state.wi.us; espoladd@aol.com;
Mikehgibson@cinci.rr.com; gnreslr@frontiernet.net; Melius@NYSLIUNA.oxg;
leon.owens@swiftstaley.com; pl.ziemer@insightbb.com; mackatllé@msn.com;
roy.dehar il. v bilt.edu; wi 1.com; grif .net;
Howard, John; c_owensDl@comcast.net; Brand, Anstice M.

Ce: Xiko, Phil; Layman, Christine; SherrillAdgac.gov; Nugentmegao.go;
SampsonBé@gac.gov

Subject: FW: Letter from Chairman Sensenbrenner and Senator Bond
Regarding Office of Legal Counsel Verbal Opinion on SEC Matter
Importance: High

1 wanted to make sure everyone received this letter regarding the verbal
opinion of the Office of Legal Counsel at the Department of Justice
regarding classified information and its applicability to designation of
a SEC. <<S4FDI1AOC.PDF>>
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June 9, 2005

The Honorable Alberto Gonzales
Attorney Genera! of the United States
United States Department of Justice
Room 4400

‘Washington, DC 20530

Dear Mr. Attorney General:

We are writing to recommend that the Office of Legat Counsel (OLC) withhold issuance of any
written legal opinions regarding the feasibility of estimating radiation dose under the Energy
Employees Occupational Illness Compensation Program Act (EEGICPA) where it involves
classified information, until the full ramifications of such an opinion are explored. We
understand that OLC has instructed the Secretary of Health and Human Services (HHS) to refrain
from determining that, in the context of a Special Exposure Cohort (SEC) petition, it is not
feasible to estimate dose with sufficient accuracy because information is classified.

Due process and transparency are matters of significant sensitivity. It is well documented that
defense nuclear workers were often put in harm’s way without their knowledge or consent. The
govemnment used the guise of state secrets on nuclear weapons production activities to withhold
information needed by workers to secure workers’ compensation claims, to thwart demands for
hazard duty pay and to avoid adverse publicity and embarrassment.

For example, a 1947 memo from the AEC Director of Oak Ridge operations to the AEC General
Manager stated:

Papers referring to levels of soil and water contamination surrounding Atomic
Energy C ission installati idle speculation on future genetic effects of
radiation and papers dealing with potential process hazards to employees are
definitely prejudicial to the best interests of the government. Every such release is
reflected in an increase in insurance claims, increased difficulty in labor relations
and adverse public sentiment.
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The Honorable Alberto Gonzales
June 9, 2005
Page 2

In October 1947 Oak Ridge recommended to AEC Headquarters that the AEC Insurance Branch
routinely review declassification decisions for liability concerns:

Following consultation with the Atomic Energy Commission Insurance Branch,
the following declassification criteria appears desirable. If specific locations or
activities of the Atamic Energy Commission and/or its contractors are closely
associated with statements and information which would invite or tend to
encourage claims against the Atomic Energy Commission or its contractors such
portions of articles to be published should be reworded or deleted. The effective
establishment of this policy necessitates review by the Insurance Branch as well
as the Medical Division prior to declassification.

In 1948, the AEC Declassification Branch recommended declassification of a study of the effect
of gamma radiation on Los Alamos workers’ blood because it fell within the field of “open
research.” The AEC Insurance Branch called for “very careful study” before making the report
public:

We can see the possibility of a shattering effect on the morale of the employees if
they become aware that there was substantial reasons to question the standards of
safety under which they are working. In the hands of labor unions the results of
this study would add sub. to de ds for extra dous pay knowledge of
the results of this study might increase the number of claims of occupational
injury due to radiation and place a powerful weapon in the hands of a plaintiff’s
attorney.

A March 11, 1960, memo by AEC biomedical officials stated “possibly 300 people at Paducah
should be checked out™ for neptunium-237 contamination, but noted that there was hesitation to
“proceed to intensive studies because of the union’s use of this as an excuse for hazard pay.”
This policy persisted through the Cold War. At the time EEOICPA was enacted, the Secretary
of Energy admitted that claims for occupational iliness were routinely challenged by Energy and
its contractors—without regard to merit.

Because official secrecy was used to withhold the truth about the dangers to workers’ well being
at government atomic facilities, transparency and due process for claimants is a necessary
component of any adjudication under this program, Congress created an Advisory Board which
operates in the sunshine to oversee the work of government scientists who are conducting
radiation dose reconstruction for compensation decisions, as a way to facilitate transparency.
Congress created a non adversarial adjudication process to ensure that information would be
shared more freely than in a traditional adversarial proceeding.
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The Honorable Alberto Gonzales
June 9, 2005
Page 3

At the April 26, 2005, meeting of the Advisory Board on Radiation and Worker Health
(Advisory Board) in Cedar Rapids, [owa, NIOSH presented the OLC'’s position in “power point™
slides. One slide explained that classified information could not be used to justify that “it is not
feasible to estimate radiation dose with sufficient accuracy™ as part of a Special Exposure Cohort
evaluation. The presentation maintained that claimant’s due process rights could be preserved in
a limited form, where classified information is involved. It suggested that in an appeals hearing,
classified information could be reviewed with government officials in an ex parte
communication with the judge in camera. The negative effect is that claimants would be in the
dark about the scientific basis for a radiation dose estimate, and unable to challenge the technical
basis. Their approach could place claimants in a situation where they must depend on the
government’s word without a public vetting. It also requires them to have faith that the
government scientists, who are the defendants, will present information to a judge in a way
which fully rep the i of the clail

This is not to say that the withholding of classified information necessitates the frustration of due
process, or that the only remedy is a SEC. [n many cases, claims involving classified

production or process inft ion can still be reconstructed, since individual dosimetry records
are generally not classified. Moreover, classified information will not always be central to
reaching a credible compensation decision.

However, in older facilities where inadequate radiation dosimetry records are the rule, classified
records may be the only data source. For example, NIOSH scientists recently asserted in their
“SEC Evaluation Report™ that it was feasible to estimate dose with sufficient accuracy at the
Iowa Army Ammunition Plant (IAAP) using classified information. As such they recommended
that the petition be denied. However, an independent probe of the classified information by Q
cleared Board members and consultants found the government scientists were in error and that
they could pot estimate dose with sufficient accuracy. The Board received a non-classified
presentation from this investigation, and voted unanimously to reverse the NIOSH scientists
recommendation.

Claimants in Iowa were fortunate to have a rigorous review undertaken on their behalf, because
they lack Q clearances, and classification had barred their ability to credibly challenge
contentions by government scientists. We think it is most unlikely that this petitioning group
would have seen the same result if these same government scientists were in control of the
presentation of their case to a judge ex parte and in camera without any claimant rebuttal. Even
this procedure does not guarantee due process for claimants who wish to appeal an adverse
decision involving classified information.

OLC should take note that the concept of “feasibility” extends beyond the technical ability to
reconstruct a radiation dose. [n an October 12, 2000, floor statement involving the enactment of
EEOICPA, Senator Jeff Bingaman stated that “infeasibility” could entail lack of relevant
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radiation dose records, that records are missing altogether, that it would be prohibitively
expensive to reconstruct dose, or it might take so long that the workers would have died by the
time the job was completed. Congress did not limit “feasibility™ to only technical issues, and
OLC should not officially sanction a definition of feasibility contrary to that which Congress
prescribed and which conflicts with legislated objectives.

Tenet v, Dog is not applicable in relation to EEOICPA, nor does it serve as a reasoned basis for
limiting due process under EEQICPA. In Tenet v. Doe, both the plaintiff and defendant parties
had knowledge of the state secrets at issue in a contractual dispute over compensation for
espionage services. The Court found, citing Totzen, that there is no due process right attached to
contracts with the President of the United States involving clandestine employment relationships.
By contrast, EEOICPA claimants are left unable to contest what they are not allowed to know.
EEOICPA did not diminish due process rights when classified information is involved. The law
provides a relief mechanism when the feasibility of a transparent dose reconstruction is simply
not possible: a Special Exposure Cohort. Moreover, individuals with claims under EEOICPA
did not enter into a special employment relationship with the Government in any way similar to
the type addressed by the Torten court.

In the face of OLC’s recent verbal opinion to HHS, NIOSH recently declared at the Cedar Rapids
meeting that transparency is no longer a “necessary” part of their program. It is merely a
program“value”. We strongly urge that any written opinion rendered by OLC comply with the
legislative and policy objectives of EEOICPA. Otherwise, there is a risk that the OLC’s opinion
will further conflict with the purposes and intents of the program.

Please feel free to contact me or Phil Kiko on my stafT at 225-5727 if you have any questions.
Sincerely, 5 f

F. JAMES SENSE! R, JR.

Chairman

CHRISTOPHER S, BOND
United States Senator
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From: Halimark, Shelby - ESA

Sent: Wednesday, August 17, 2005 09:26

To: Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA; Mosier, Roberta - ESA
Subject: RE: ABRWH Upcoming Meeting - Draft Agenda

Seems like the “SC&A on the Hill" issue is internal to HHS — | wonder why they're even
bringing it up to the Board unless John plans to pull the plug on that nonsense. Doesn't
sound fike he does from what Larry heard back. | don't see, though, what influence we
can exert on that — other than to go and stare at Lew Wade as if he's an alien from
another planet.

The SEC petition generation process discussion might be interesting — especially if the
Board starts to inquire as to why the particular sites that are being singled out are being
singled out. But again, | don't know if DOL has any purchase on that issue

Production rate is probably NOT going to be discussed in St. Louis, since the Board and
SC&A are partially responsible for slowing it down.

'm open to other views, but | don't see us needing to send more than Diane or Jeffrey.
Mr. Nesvet — your view?

-----Original Message---—-

From: Turcic, Peter - ESA

Sent: Wednesday, August 17, 2005 7:51 AM

To: Hallmark, Shelby - ESA; Nesvet, Jeffrey L - ESA; Mosier, Roberta - ESA
Subject: FW: ABRWH Upcoming Meeting - Draft Agenda

Importance: High

Here's the scoop from Larry Elliot:

. OCAS found out that SC&A were going to the hill and briefing staff on
what NIOSH was doing and how they were performing in dose
reconstruction. He (Larry) raised this as a big concern -- a NIOSH
contracter telling Congress how and what NIOSH was doing. Larry
knows of briefings for Clinton staff and Cindy Blackstone, Larry raised
the issue with John's office and he got “mumbles” back that there's a
need to be transparent -- when he pushed saying that this should be
vetted with the GC -- Larry was basically told that it reatly was none of
his business and needed to stay out of this. Lew carried the message
but Larry is not sure how much of the message was from John himsel.
He was unaware that this issue was put on the agenda for the Board
meeting until that draft came out. He notes that Lew set the discussion
\ate Friday afternoon -- most members will probably bale out except
those whao have a particular interest in this topic.

+ The presentation on the head's up on the cases where NIOSH telis a
claimant that they cannot do a dose reconstruction is just a heads up that
NIOSH is beginning to process these. The first letter wifl aut this week -~
¢ the ciaimant and to us -- we deny the claim and then NIOSH assist in
developing a SEC petition for the class. | was in error -- the first one is
Linde 42 through 47: another will be Harshaw and then the early years
at Los Aiamos. not Nevada as | thought

«  As for the produclion rate -- he said he is raising :ots of noise with ORAL
and Dade about the production drop. He gels that iis a drop associated
~ith dose reconstructors taking a breather after the push tar the first
5000 and taking vacations etc. NHOSH 1s about to awarg a contract to
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Sent: Wednesday, August 17, 2005 11:52

To: Turcic, Peter - ESA

Subject: RE: ABRWH Upcoming Meeting - Draft Agenda

Turns out John s on vacation until B/29. | don't see any point in talking to Lew Wade.
unless you think | could accomplish something there. | figure Lew is going to do
whatever he and Diane Porter dreamed up, regardiess of what | say

--—Original Message--—-

From: Turcic, Peter - ESA

Sent: Wednesday, August 17, 2005 5:49 AM

To: Hallmark, Shelby - ESA

Subject; RE: ABRWH Upcoming Meeting - Draft Agenda

Importance: High

| think its a good idea Shelby. If this continues, the failout is on us. We're going
to have to spend lots of time responding to Congressionals based on issues
raised by SC&A that really don't amount to anything.

---—-Qriginal Message—---

From: Hallmark, Shelby - ESA

Sent: Wednesday, August 17, 2005 9:46 AM

To: Turcic, Peter - ESA

Subject: RE: ABRWH Upcoming Meeting - Draft Agenda

Pete — I'm thinking of calling John about the SCA thing. | haven'i talked
with him lately. What do you think? | can do it without implicating Larry,
since it’s on the Board agenda.

-----Original Message---—

From: Turcic, Peter - ESA

Sent: Wednesday, August 17, 2005 7:51 AM

To: Hallmark, Shelby - ESA; Nesvet, Jeffrey L - ESA; Mosier,
Roberta - ESA

Subject: FW: ABRWH Upcoming Meeting - Draft Agenda
Importance: High

Here's the scoop from Larry Elliot:

OCAS found out that SC&A were going to the hilt and
briefing staif on what NIOSH was doing and how they
were performing in dose reconstruction. He (Larry}
raised this as a big concern — a NIOSH contractor telling
Congress how and what NIOSH was doing. Larry knows
of briefings for Clinton staff and Cindy Blackstone. Larry
raised the issue with John's office and he got "‘mumbles”
back that there's a need to be transparent -- when he
pushed saying that this should be vetted with the GC --
Larry was basically told that it really was none of his
business and needed to stay out of this. Lew carried the
message but Larry is not sure how much of the message
was from John himself. He was unaware that this issue
was put on the agenda for the Board meeting until that
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draft came out. He notes that Lew set the arscussion
late Friday afternocn -- most members will probably bale
out except those who have a particutar interest in this
topic

« The presentation on the head's up on the cases where
NIOSH tells a ciaimant that they cannot do a dose
reconstruction is just a heads up that NIOSH is
beginning to process these. The first letter will out this
week -- to the claimant and 1o us -- we deny the claim
and then NIOSH assist in developing a SEC petition tor
the class. | was in error - the first one is Linde 42
through 47; another will be Harshaw and then the early
years at Los Alamos. not Nevada as | thought.

*  Asfor the production rate -- he said he is raising lots of
noisé with ORAU and Dade about the production drop.
He gets that its a drop associated with dose
reconstructors taking a breather after the push for the
first 5000 and taking vacations, etc. NIOSH is about to
award a contract to another contractor to do the AWE
dose reconstructions -- not going aver well with ORAU
and Dade as you can expect. Lots of money lost for
them.

Any thoughts on our attendance at the Board meeting?

-----Original Message--—~

From: Case, Diane L - ESA

Sent: Tuesday, August 16, 2005 1:10 PM

To: Turcic, Peter - ESA; Vance, John - ESA; Kotsch, Jeffrey - ESA
Subject: FW: ABRWH Upcoming Meeting - Draft Agenda

ABRWH meeling agenda attached. [ will be attending.
Diane

--—---Original Message----—

From: Shields, LaShawn [mailto: Ihs1@cdc.gov]

Sent: Tuesday, August 16, 2005 11:44 AM

To: Bob Presley; Genevieve Roessler; Henry Anderson; James
Melius; Leon Owens; Mark A. Griffon; Michael H. Gibson; Paul
Ziemer; Richard Lee Espinosa; Roy DeHart; Wade, Lewis; Wanda
I Munn

Cc: wheezin2@aol.com; robert.bistline@rf.doe.gov;
yu7@oinl.gov; kathleen.bleile@srs.gov; eb8@ornt.gov;
Sbustos@mail.meg.edu; cre@INEL.gov;
keith.dinger@verizon.net; jeff.eagan@eh.doe.gov;
Jellenberger@compuserve.com; Joe.faico@doe.gov;
jf@salientstrategies.com; jack.fix@pal.gov; Fromeel@ornl.gov;
loc@icx.net; hammandk@uclind4.berkeley.edu;

james02.hight s.gov; ph gov; HOEL@MUSC.edu;
sensor@senes.com; harnunrw@ucmail.uc.edu;
gh6B@columbia.edu; jjohnson@pantex.doe.gov;
skieding18@aol.com; w.jeffrey.klemm@saic.com;
bkojola@afcio.org; steven_i_maki@RL.gov;
MARTINMI@USIT.NET; 71056.774@compuserve.com;
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Cc: wheezin2@aol.com; robert.bistine@rf.doe.gov; yu7@ornl.gov;
kathleen.bleile@srs.gov; eb8@oml.gov; Sbustos@mail.mcg.edu; cre@INEL.gov;
keith.dinger@verizon.net; jeff.eagan@eh.doe.gov; Jellenberger@compuserve.com;
Joe falco@doe.gov; jf@salientstrategies.com; jack.fix@pnl.gov; Fromeel@ornl.gov;
loc@icx.net; hammondk@uclind4.berkeley.edu; james02.hightower@srs.gov;
ph8@ornl.gov; HOEL@MUSC.edu; sensor@senes.comy; hornunrw@ucmail.uc.edu;
ghﬁs@mlumm= edu ]Johnson@panhex.doe gov; skxedlngiB@aol com;

w.jeffrey.kler i0.0rg; steven_j_maki .qov,
MARTINMI@USIT.| NEI' 71056. 774@compuserve com; mcadamtl@westat com;
echdmm@gwum.edu; RickuDana@aol.com; lindarae@interaccess.com;
DEQHS@NIC.org; robnicholas@lant.gov; david.Nichols@srs.gov; dozonoff@bu.edu;
perrywn@oro.doe.gov; susan.pinney@uc.edu; alerdir@uc.edu; knutringen@msn.com;
rosenman@msu.edu; rothrockal@oro.doe.gov; jim.ruttenber@ushsc.edu; Schneider,
Scott - Laborers’ Health and Safety Fund of North America; Doug_S_Shoop@ri.gov;

josh. h.doe.gov; takshmi gov; doe.gov;
gary_stegner id.gov; 1) hmha- bs.rog; tankersb@orau.gov;
ACT@nr.gov; Robert.Ullrich@Coll edu; idemiology.com;
Steve_wi .edu; rzer x.com; Rjmsaf@aol.com; as16@c¢ ia.edu;
icer@ieer.org; k Y com; MORANF1 com; ipepper@bu.edu;

glyncaldwell@dcr.net; Shupe, Victoria; Dr. Al-Nabulsi; Case, Diane; Brand, Anstice M.;
Broehm, Jason E.; Chang, Chia-Chia; Elliott, Larry J.; Ellison, Chris [NIOSH]; Harrison,
Cynthia (Cindy); Herbert, Nichole L.; Homoki-Titus, Zeda {Liz) E.; Howard, John; Howell,
Emily C; Katz, Ted; Kendrick, Charlotte; Porter, Diane; Underwood, Lewis A

Subject: ABRWH Upcoming Meeting - Draft Agenda

To all interesicd parties:

Attached is a draft agenda for the upcoming meeting of the Advisory Board on
Radiation and Worker Health has been scheduled for August 25-26, 2005, as well
as a meeting of the Sub ittee for Dose Rec ion and Site Profile
Reviews, scheduled for August 24, 2005. The meetings will be held at the
following location:

Westin St. Louis

811 Spruce Street

St. Louis, Missouri 63102
314-621-2000
314-552-5700 (FAX)

Additional meeting dc s and comp ion program doc S are:
available on the National Institute for Occupational Safety and Health website
(www.ede. goviniosh/ocas).

If you have any questions, please call me at (513) 533-6825. Please note that this
e-mail serves as notification of the meeting only.
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From: Case, Diane L - ESA

Sent: Maonday, August 29, 2005 9:41 AM

To: Turcic, Peter - ESA; Mosier, Roberta - ESA
Cc: Kotsch, Jeffrey - ESA; Vance, John - ESA
Subject: Notes on ABRWH August 24-26, 2005

importance: High

ABRWH Meeting, August 24-26, 2005 Summary Notes:

Please note that this is a quick summary of pertinent issues (trying to send out as quickly as possible). If there is
any issue for which you wouid like clarification, or would like to check the accuracy of anything presented beiow,
please let me know.

1 have a copy of the meeting handouts that | will share with Jeff, and will provide Pete with his own copy.

Thanks,

Diane August 29, 2005

Next ABRWH meeting: Oclober 17-19, 2005 Oak Ridge
Following meeting (tentative): January 24-26, 2006 in Colorado

NIOSH attendees: Stu Hinnefeld, Jim Neton, Diane Porter (L. Eliott ill)

ABRWH attendees — Ray DeHart not in atiendance.

Maliinckrodt SEC 1843-1957 — Approvad by Board, including skin doses. (4 to 6 — Munn, Presley, Roesseler,
and Paul Ziemer negative votes).

NIOSH and SC&A responded to the 6 issues requested from the Board. NIOSH Provided Board with examples of
(1) Residue worker using urine and radon breath; (2) residue worker using urine and radon coworker, (3) residue

worker using urine and air sample data (4) Plant 7 ionium worker with bioassay data.

Apparently, NIOSH getting away from using bioassay data. Workers rotated through jobs. Uranium intake not
indicative of raffinate workers.

Process dependent raffinate ratios developed:

» Based on ratios developed for radium bearing residues (K-65) and for thorium residues (AM-7)

= Reconstruction will use highest source term.

Radium residues based on radon breath measurements.
(Actual data if available, coworker distribution if not.

Thorium residues based on air concentration data (95" percentile for residue workers, S0 percentile for all other
- with conciusive evidence that empioyees are not residue workers)

» Uranium intakes calculated independently of raffinate source ferms

» Radon breath data is refiable.

NIOSH would use the higher of radon or air sampies. For unmonitored workers, NIOSH would assign the full

distribution of the monitored worker exposure as if worked in Plant 8. Unmonitored plant 1 and 2

decommissioning workers and SLAPS workers assigned the 95! percentile of the monitored workers exposure.

A major issue (for Mark Griffon) was that during work-group meetings, NIOSH said they could define raffinate
employees, and use radium breath to bicassay ratios. Subsequently, NIOSH determined that employse’s worked
all over, and not possible to distinguish raffinate workers. NIOSH's subsequent praposal was to use raffinate
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