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NOMINATION OF WILLIAM G. MYERS III, OF
IDAHO, TO BE CIRCUIT JUDGE FOR THE
NINTH CIRCUIT COURT OF APPEALS

TUESDAY, MARCH 1, 2005

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 9:30 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter,
Chairman of the Committee, presiding.

Present: Senators Specter, Hatch, Coburn, Leahy, Feinstein,
Feingold, and Schumer.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Chairman SPECTER. Good morning, ladies and gentlemen. The
hour of 9:30 having arrived, we will proceed with the Senator Judi-
ciary Committee on the nomination of Mr. William Myers for the
United States Court of Appeals for the Ninth Circuit. Senator
Craig and Mr. Myers, will you sit down, and after brief opening
statements, we will come to you.

The President resubmitted the name of Mr. Myers on Monday,
February the 13th, along with other resubmissions, and the sched-
ule was established the very next day, on February 14th, to have
a hearing the first week we were back after recess. And we have
decided to begin with Mr. Myers among those who have been re-
nominated, quite candidly so we can count 58 votes for cloture, that
is, to cut off debate and to move forward the confirmation process.
And we have had a very contentious 108th session with the filibus-
ters being employed for the first time in the history of the Repub-
lic, but the filibusters did not spring up without quite a consider-
able background, which I think is important to keep in mind.

In the last 2 years of the Reagan administration when I was on
the Judiciary Committee, as I have been for 24 years and 2
months, the Democrats slowed down the confirmation process, as
they did during the tenure of President Bush I. And then during
the 6 years of President Clinton, after we Republicans took control
in 1995, we slowed down the process again. So it was ratcheted up
during Reagan, Bush, even more during Clinton, and then the
Democrats took it to what I thought was an unparalleled height,
or depth, in the filibuster. And then Republicans responded with
the interim appointment.
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So we have a situation where it is very, very contentious, and I
have talked to many of my colleagues about this issue, and I sense
a lot of concern among both Republicans and Democrats to try to
avoid the controversy if we can. But no one wants to back down,
and no one wants to lose face. So that is the tough issue which we
face at the present time.

There was talk about a rule change, the constitutional option.
There was talk about the so-called nuclear option where there
would be a change in cutting off debate from 60 to 51 votes. And
there are precedents for that approach, but it is one to be taken
with great reluctance, if at all. I have not yet taken a position on
the matter. With some tenure in the Senate and with a very high
regard for the history and tradition of the Senate, which saved ju-
dicial independence in the impeachment trial of John Jay shortly
into the 19th century and Presidential authority with the defeat of
the impeachment of President Johnson in 1868, the Senate has
been the guardian of minority rights, which is rockbed Americana.

We have to consider this issue, which is very, very important to
us today, in a historical perspective as to what the view might be
a century from now as to the weighing of the minority rights and
the tradition of the Senate, contrasted with the very important
matter of getting judges confirmed and the President’s authority to
appoint the judges and the Senate’s constitutional authority to con-
firm.

So with that brief background, let me ask you to stand, Mr.
Myers, for the oath. Do you, William Myers, solemnly swear that
the evidence testimony you will present before this Committee will
be the truth, the whole truth, and nothing but the truth, so help
you God?

Mr. MYERS. I do.

Chairman SPECTER. We are pleased to welcome back our distin-
guished colleague, Senator Larry Craig, who served on the Judici-
ary Committee, and elected, I believe, in 1990 after having served
extensively in the House of Representatives, a senior member of
the U.S. Senate, a very distinguished member and a good friend of
mine. Senator Craig, you have the floor.

PRESENTATION OF WILLIAM G. MYERS III, NOMINEE TO BE
CIRCUIT JUDGE FOR THE NINTH CIRCUIT COURT OF AP-
PEALS, BY HON. LARRY E. CRAIG, A U.S. SENATOR FROM THE
STATE OF IDAHO

Senator CRAIG. Well, Mr. Chairman, first and foremost, thank
you very much for that kind introduction but, more importantly, I
am extremely pleased to see you looking healthy today, and I say
as a friend that I pray for you and your health situation. We need
you to stay healthy for lots of reasons: first of all, because you are
my friend; but, secondly, your importance to this Committee and to
this Senate at this very important juncture is extremely valuable.
And I do appreciate that necessary and appropriate introduction as
to the circumstances we find ourselves before this morning.

Mr. Chairman, I have the honor of introducing my friend and fel-
low Idahoan, the former Solicitor of the Interior, William Myers,
who was nominated by the President to serve in the Ninth Circuit
Court of Appeals. Bill is not a stranger to this Committee, but let
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me r?icap a few of those important factors for all of us and for the
record.

He has had a distinguished career as an attorney, particularly in
the area of natural resources and public land law, where he is na-
tionally recognized as an expert. These are issues of particular im-
portance to the public land States of the West, which are rep-
resented on the Ninth Circuit. These issues are not just profes-
sional business issues to him. In his private life, he has also long
been an outdoorsman, and he has spent significant time as a volun-
teer for the National Park Service.

The majority of Bill’s career has been spent in public service, in-
cluding working as legislative counsel for former Senator Alan
Simpson, deputy general counsel to the Department of Energy, and
assistant to the Attorney General of the United States. The Senate
confirmed him by unanimous consent to the post of Solicitor of the
Interior in 2001.

The entire Idaho Congressional delegation supports him. Our col-
league Mike Crapo would be seated beside us this morning, but you
know Mike also has a health challenge and is currently taking
treatment for that. Our colleagues in the House, both Congressman
Mike Simpson and Congressman Otter, extend their full support.

But Bill’s supporters are not limited to just Republicans. They
also cross political and ideological lines, and this Committee has re-
ceived letters from many of them. For instance, Mr. Chairman, the
former Democrat Governor of Idaho, Cecil Andrus, who was Sec-
retary of Interior under President Carter, said that Bill has the
necessary personal integrity, judicial temperament, and legal expe-
rience as well as the ability to act fairly on matters of law that will
come before him on the court.

Bill’s supporters also include the former democratic Governor of
Wyoming, Mike Sullivan; the Attorneys General of 15 States, in-
cluding three Democrats; and the Governors of five States in the
Ninth Circuit—Alaska, Hawaii, Idaho, Montana, and Nevada.

I stress the breadth of Bill’s support because it demonstrates
what some members of this Committee have said, and I know—I
once served here as you mentioned—how important it is that the
nominees are viewed as mainstream. We may not be able to agree
on the objective standards of mainstream, but I think we can agree
that when individuals with strongly differing political points of
view recognize and support the same person, as is clearly dem-
onstrated by the supporters of Bill Myers, this can be recognized
as part of mainstream.

What are some of the indicators that a nominee is mainstream?
Let me suggest a few. Has the nominee been unanimously con-
firmed to some other position by the Senate? Did the ABA deter-
mine he is qualified for the judgeship? As a lawyer, did he zeal-
ously represent his clients, as required by the Rules of Professional
Conduct for attorneys? Would his addition to the court to which he
has been nominated help to bring the court into the mainstream?
Do the people who know him best from all walks of life support
him? Has he received the Federal Government’s highest security
clearance after half a dozen background checks by the FBI and the
Secret Service? Have his clients’ positions been vindicated by the
U.S. Supreme Court in more than 75 percent of his cases?



4

In Bill’s case, the answer to all of these questions is yes, Mr.
Chairman. Last year, a bipartisan majority of the Senate voted to
cut off the filibuster of the Bill Myers nomination. While we fell
short of the number needed to actually get an opportunity to vote
up or down on this nominee, that kind of bipartisan support is not
given to a nominee who is unqualified and far out of the main-
stream.

Even the Washington Post has backed off from its recent criti-
cism of Mr. Myers. I am sure some members of the Committee saw
the story last month entitled “Judicial Nominee Criticized; Actions
at Interior Department questioned by Inspector General.” That
story dealt with a statement reached—a settlement, excuse me,
reached by the BLM with a rancher named Harvey Frank Robbins.
Well, as they said, the rest of the story came out a week later, with
an article entitled “Judicial Nominee Cleared in BLM Case, Inte-
rior IG’s Report Critical of Others.” And the next day, the Wash-
ington Post even printed a retraction, stating that its first article
had incorrectly characterized a letter from Interior Department’s
Inspector General as directly criticizing Bill Myers when in reality
that IG letter did not say Mr. Myers was responsible.

It is a new day in Washington when the Post sets the record
straight by dismissing criticism of a Bush nominee. I hope the new
day means the Judiciary Committee will conclude that the few
issues dredged up to throw at Mr. Myers are nothing more than
red herrings.

Bill Myers is a fine man, a talented public servant, a skilled law-
yer, and he will be an outstanding judge of the Ninth Circuit. And
I ask you and this Committee to support his nomination.

Thank you very much, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Craig.

Regrettably, Senator Mike Crapo, the junior Senator from Idaho,
could not be with us today, but without objection, his full state-
ment will be made a part of the record.

Now I turn to the distinguished Chairman of the Courts Sub-
committee—the Ranking Member, Senator Schumer.

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator SCHUMER. Chairman would be nice.

Thank you, Mr. Chairman. First I want to say it is good to have
you back feisty and thinking, as you always are, and we are glad
you are here and doing the good job that you have always done.

And, Mr. Myers, I want to say to you I know you are a hard-
working, decent man, and I know this process has been difficult to
you and your family. Unfortunately—and I know you understand
this, having allowed yourself to be renominated—you are one of the
handful of nominees who are part of a real constitutional struggle
between the branches of Government. So while I know many of the
comments regarding your nomination and the nominations process
as a whole will be tough, I want you to know they are not personal
but arise from concern about the process and from a sincere dif-
ference in viewpoints about judicial philosophy.

Now, it did not have to be this way. The President has left us
with no choice. His actions show Democrats that he is taking a “my
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way or the highway” approach to judicial nominees. The President
set the tone in this debate, and many others, after he won re-elec-
tion. He said, “I've earned political capital, and I'm going to spend
it.” His nomination of seven judges that were blocked in the last
Congress is a thumb in the eye of bipartisanship. It should not be.
That should not be the way.

The President has put nothing new on the table. He has effec-
tively said let’s have another fight. That does not accomplish any-
thing. There is simply nothing to be gained from the President’s
unfortunate decision to play a game of judicial chicken.

The renominations are a particular and deliberate affront. The
handful of men and women who were rejected were not rejected
casually. They were rejected because, after full and fair consider-
ation of their records, they were found to be extreme. They are only
among ten of 214 who have been rejected. Repeated accusations of
obstruction are ludicrous, and they are counterproductive. We con-
firmed fully 95 percent of the President’s nominees. Democrats
merely blocked by constitutional means only a handful of perhaps
the most intemperate and immoderate judicial nominees ever sent
our way.

Mr. Chairman, the President and the Senate both have a vital
constitutional role to play in this process. Just as the President
does not shrink from his, we will not shrink from ours. When the
President sends us a radical and regressive nominee, one so far out
of the mainstream he cannot even see the shoreline, we as Sen-
ators have no choice but to return to sender—once, twice, or ten
times, if need be.

At the same time, we too regret the breakdown in relations with-
in the Senate. We also long for a return to bipartisanship. As much
as anyone, I would like to see an end to rancor. Recently, Mr.
Chairman, you have spoken in a voice of comity and conciliation.
I agree with you that, “The advice clause in the Constitution has
been largely ignored.” After you became Chairman, about 2 months
ago, you invited me to your office and you asked how could we
work together. Well, the first thing I said is something that should
not be done. The President should not renominate the seven nomi-
nees or the ten nominees who were rejected. The next day he did
the same thing, and I was heartened to hear that you suggested
that these renominations were not the best idea.

You have a long history of fairness when it comes to approaching
the judicial nominations process. And like you, I do not want to see
the Senate or the Nation torn apart over the next Supreme Court
nomination.

Fortunately, there is a simple solution, and it does not require
Democrats to take the highway. The solution lies in consultation.
We are right now so far apart it seems hard to bridge the gap. But
both sides should start talking so that we can step back from the
brink.

As I wrote to you in a letter last week, Mr. Chairman, I urge you
to put together a small bipartisan group of Senators to ensure that
the Constitution’s advice role is truly meaningful during the lead-
up to the next Supreme Court nomination. The group should meet
with the President in the next few weeks and could eventually
make joint recommendations to the President of highly qualified,
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mainstream judicial nominees who would receive broad support in
the Senate.

In this way, we can choose discourse over demagoguery, harmony
over acrimony, bipartisanship over one-upsmanship. To us, to
many of us, receiving 51 percent in the election is not a mandate
and not an imperative for one-party rule. We believe we have an
important and active role to play, and we will play it.

The Founding Fathers, whom many of us like to cite, foresaw
just such a collaborative relationship between the President and
the Senate in the appointment of judges, especially to the highest
Court of the land, the Supreme Court. Significantly, the Founding
Fathers expected that because of the advise and consent clause, the
President would take great care and be judicious in his nomina-
tions. As Hamilton wrote in the Federalist Papers about the impor-
tance of the Senate’s role in approving nominees, “The possibility
of rejection of nominees would be a strong motive to care in pro-
posing.”

Alexander Hamilton, who believed more in Presidential power
than, say, Jefferson, was saying that the Senate ought to be able
to reject nominees as a check on the President. He did not say do
it by a majority vote or a two-thirds vote or anything else. He said
the possibility of rejection will temper the President, and any read-
ing of what the Founding Fathers did in Constitutional Hall in
your State, Mr. Chairman, corroborates that view. It is food for
thought. The President should take care in the proposing of nomi-
nees.

But when a President repeatedly offers radical and regressive
candidates, he is not taking care in the proposing and must shoul-
der much of the blame for the impasse. One need not look so far
back in time for answers about how to mend relations and avoid
this legislative and clash of branches Armageddon. Recent history
provides a perfect model for getting back on track. As my col-
leagues know, scores of President Clinton’s nominees were blocked
by many of the same Republican Senators who now cry, “Obstruc-
tion, obstruction.” They used a different means, the means at their
disposal—not bringing them up. But the effect is the same.

Even so, even when all that happened, President Clinton con-
sulted with the Senate about potential nominees. As documented
by then-Chairman Hatch himself, President Clinton proposed var-
ious names and, rather than select the most radical or extreme
judges, chose mainstream or moderate liberals for the court. These
people did not have the same views as Senator Hatch, but they
were acceptable to him. We do not expect that the nominees the
President makes will have the same views as Senators Feingold or
Feinstein or Leahy or myself. But we expect some degree of mod-
eration.

This country is a divided country right now. There is no question
about it. But we can come together, and there is no better forum
than this.

President Clinton worked with the Senate, not against it. It is
not too late for President Bush to do the same. We are ready. We
hope he is.

Now let me turn to the nominee before us, William Myers, who
has been nominated to be a judge on the Ninth Circuit. Mr. Myers,
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your nomination was defeated in the Senate last year because of
deep-seated concerns about your documented hostility towards en-
vironmental laws and because of doubts about your ability to be a
neutral arbiter on environmental issues and other matters. And as
far as I can tell, little has changed.

To the extent anything is different, it is that new questions have
been raised in an Inspector General’s report about activities under-
taken by your Department under your watch, which allowed a
sweetheart deal for a rancher with political connections. I will not
belabor that here, as I expect you will get some questions about it,
about your role in the negotiations of the deal, what measures were
taken to ensure—even if you weren’t involved, did you take meas-
ures to ensure that political dealmaking would not be repeated.
But, if anything, your nomination should be in more trouble now
than it was last time, at least on the record.

And in reviewing the record in preparation for this hearing, I am
struck once again, as I was last year, by your extremism on envi-
ronmental and land issues. This is of particular concern, of course,
because of the importance of the Ninth Circuit on these issues. The
circuit encompasses nine States. These States contain hundreds of
millions of acres of public land, Indian reservations, and many of
the most spectacular lands in America in our great West. Given
that judges in the Ninth Circuit have extraordinary power to shape
the laws on critical environmental land use issues, we should be
careful. That is why your record concerns me so.

It seems as if before, during, and after your time as Interior De-
partment Solicitor, you bent over backwards to be solicitous of
every ranching and grazing interest you came across, never mind
the effect on the environment. As I said, your record screams pas-
sionate activist. It does not so much as whisper impartial judge.

You have spent the majority of your legal career promoting the
interests of grazing and mining companies as a lobbyist and advo-
cate. That alone does not bother me, and I experienced my own lit-
tle epiphany. My family and I go hiking out West every summer,
and about 10 years ago, we were driving in northeastern Arizona
to Monument Valley. It was a flat road. It was early in the morn-
ing. I looked at my speedometer. We were going 95. It did not seem
it. I said, “Ooh, we better go at 55.” That was then the law. And
I said, “It is crazy to make people drive at 55 on this highway,” and
I sort of got a glimpse of the anger of some people in the West that
Washington would tell them what to do. But that does not mean
that all our environmental laws should be thrown out the window.
And that seems to be what you have advocated and said.

You have, for example, advocated a radical expansion of the
Takings Clause of the Fifth Amendment. In an amicus brief you
filed with the Supreme Court of the United States you argued that
habitat protection laws are unconstitutional in every instance, no
matter how minor the impact on property rights. In so advocating,
you wrote, “The constitutional right of a rancher to put his prop-
erty to beneficial uses is as fundamental as high right of freedom
of speech or freedom from unreasonable search and seizure.”

As you know, that is not mainstream. That is far away from our
judicial interpretations and legislative interpretations for 50 years.
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Chairman SPECTER. Senator Schumer, how much longer do you
intend to take?

Senator SCHUMER. About 3 or 4 more minutes.

That would be a radical expansion of the Takings Clause that no
court has ever accepted.

I appreciate that reasonable people may have differences of opin-
ion on matters of law and public policy. You, however, have heaped
such scorn on environmentalists of all stripes that I think it has
to call into question your impartiality on such matters.

I want to remind the Committee of some of your written state-
ments. It was you who compared the Federal Government’s man-
agement of public lands to “the tyrannical actions of King George
over American colonies.” You called the Desert Protection Act, au-
thored by my colleague from California, an example of “legislative
hubris.” You said that environmental legislation “harms the very
environment it purports to protect.” You have called environmental
laws “outright top-down coercion.” You have criticized “the falla-
cious Dbelief that centralized government can promote
environmentalism.”

You have said that the biggest disaster now facing ranchers is
a flood of regulations designed to turn the West into little more
than a theme park. You have said derisively that environmental-
ists are mountain-biking to the courthouse as never before, bent on
stopping human activity wherever it may promote health, safety,
and welfare. You have accused members of certain groups of hav-
ing an agenda that has “more to do with selling memberships and
magazines than protecting the environment.”

These are not isolated comments. They are not mainstream com-
ments. They are not judicious comments. They are part of a dis-
turbing pattern. Based on these comments, I have questions about
whether you have the appropriate judicial temperament and impar-
tiality to be a judge on the Ninth Circuit, which is so important to
the adjudication of environmental matters. The bottom line is that
there has been nothing to soothe our fears about the kind of judge
you would make.

Now, one other point before I close. We have talked and Senator
Specter has talked a little bit about balance on the courts. I believe
there should be balance on the courts, the Supreme Court and the
circuits. I have said before that a Supreme Court with one Scalia
and one Brennan would not be a bad Court, although we should
not have five of each. It is suggested that because the Ninth Circuit
is viewed by some as more liberal than the other circuit courts, we
should support every conservative nominee to that circuit. Of
course, recognizing the value of balance on the circuit does not
mean we should support any extreme ideological nominee whose
views are off the deep end. And in any event, we have already
moved some measure towards balance in the Ninth Circuit. Presi-
dent Bush has nominated and we have confirmed four conservative
judges to the circuit. Perhaps it is time for a moderate nominee in
the interest of balance.

And my colleagues across the aisle tend to talk about balance
when it suits their purposes. Where is the more liberal or even
moderate nominee to the highly conservative and unbalanced
Fourth and Fifth Circuits? If we want to do balance, let’s do it
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hand in hand, not just more conservatives on the one more liberal
court, but some liberals on the two or three very unbalanced, more
conservative courts as well. So balance is a two-way street, not just
used for one purpose.

Mr. Myers, I look forward to your shedding new light on some
of the concerns my colleagues and I have expressed.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Schumer.

Our custom, as is well known on the Committee, is to hear from
just the Ranking Member. I had thought that Senator Leahy was
going to defer to Senator Schumer to serve as ranking, and in a
moment, I am going to call on Senator Leahy to speak as the Rank-
ing Member of the Committee. And the practice has been followed
not to time the statement of the Ranking. But if, as, and when Sen-
ator—

Senator SCHUMER. Admirably so, I would say.

Chairman SPECTER. Well, I can understand why you say so, hav-
ing gone on for about 20 minutes.

Senator SCHUMER. Exactly.

[Laughter.]

Chairman SPECTER. But if, as, and when Senator Schumer be-
comes Ranking Member of this Committee, there is going to be a
rule change. There is going to be a rule change as to how long the
Ranking Member can speak.

Senator SCHUMER. As long as it goes for the Chairman as well,
that is fine with me.
| Clllairman SPECTER. Well, I observe the 5-minute rule meticu-
ously.

Senator SCHUMER. Well, since you have become Chairman, you
have become far more judicious in your remarks.

Chairman SPECTER. Before I became Chairman, I observed the 4-
minute rule.

Senator SCHUMER. Right. Over and over again.

[Laughter.]

Chairman SPECTER. I am sure this group and C-SPAN do not
want to see any more jousting.

On to the merits, Senator Leahy.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. I love listening to the guys from the big States.

Chairman Specter has been very, very fair. I have been four or
five times Chairman of committees, four or five times ranking on
committees. I have noticed most Chairmen and ranking try to help
each other out, try to make it short.

I was going to note that last week Chairman Specter held a news
conference, and he demonstrated his determination, his statesman-
ship, his ambitious agenda for the Committee in the months ahead.
Mr. Chairman, I am glad to see you back in such good form and
such good humor.

Chairman SPECTER. Thank you.

Senator LEAHY. And as I have told you privately, and I will say
publicly, I want to do everything possible on this side of the aisle
to help move things along to help you. We have a lot of things. We
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have privacy and identify theft issues, asbestos legislation where
the Chairman has probably spent more time personally on that
than I have seen any Senator spend on any single issue since I
have been here. He has talked about the conflict between the
White House and the Senate over controversial judicial nominees,
as he has again this morning. I am hoping that in our meeting
with the President this afternoon this may come up.

I know when the President met with President Putin of Russia
last week, President Bush emphasized our separation of powers,
our checks and balances, our openness in Government. I agree with
him on that. We have to preserve this. We have to preserve the
independence of our courts. I totally agree with President Bush on
that, as I said when I applauded at his Inaugural address.

But I welcome the improved tone that the Chairman has brought
to this last topic. I think it is a very good thing. I think we should
try to work together as we try to figure out the best way to handle
lifetime appointments of Federal judges. As one of the new Sen-
ators, Senator Isakson, explained just a few weeks ago in remarks
on the Senate floor, preserving minority rights is extremely impor-
tant. In fact, overseas he praised our filibuster as a way of main-
taining minority rights.

Now, we Democrats have tried to cooperate with the President
since he began his first term. We have cooperated to a remarkable
degree in confirming 204 of the President’s judicial nominees to the
Federal circuit and district courts. That is far more than were con-
firmed in his father’s term, more than either of Ronald Reagan’s
terms, more than President Clinton’s second term. There is no
longer a vacancy crisis. We deserve some credit.

When I became Chairman, albeit for 17 months—and in some
ways it felt like the longest 17 months of my life because, among
other things, we had the 9/11 attacks during that time, a deadly
attack on my office and Senator Daschle’s through anthrax, deadly
enough that an envelope addressed to me was touched by two or
three people—touched by two or three people and they died. It does
get your attention.

But notwithstanding that, and notwithstanding that there had
been a pocket filibuster of President Clinton’s judges, 61 of Presi-
dent Clinton’s judges had a pocket filibuster because of one or two
Republicans opposed to them, they were just never allowed to have
a vote. Sixty-one. I wanted to change that. In 17 months, I move
through, with the help of the Democrats and Republicans on this
Committee, 100 of President Bush’s nominees in 17 months. To put
this in perspective, another 103 were put through under Repub-
lican control in 31 months. So it is kind of hard to say anybody is
dragging their feet. Actually, as I pointed out to President Bush be-
fore, the Democrats moved his judges a lot faster than the Repub-
licans did.

But we have to work together on this. I do not think the Presi-
dent should continue to insist on a handful of extreme activist
nominees to key positions in some circuit courts. When he sends
these nominations back to the Senate, he is choosing partisan poli-
tics over good policy.

I worry about the nominee before us today—William Myers. He
has already been examined. The Senate withheld its consent to his
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lifetime appointment. He was rejected for his partisanship. Instead
of trying to change the vote on this, we ought to be looking for a
new consensus nominee. There are plenty of Republicans who
would get votes of every single Republican and every single Demo-
cratic Senator.

I believe Mr. Myers to be perhaps the most anti-environmental
judicial nominee sent to the Senate in my 30 years here. And I
think this shows how the appointment process has been misused.
Senator Schumer spoke about “the tyrannical actions of King
George.”

I come from the part of the country that fought a revolution
against King George. We have that in our bones and in our soul.
My State was involved in some of the critical battles in that Revo-
lution, and we do not think of our Government, whether headed by
Democrats or Republicans, as being akin to King George. I think
of our Government as the most representative, democratic Nation
on Earth.

Now, we have had more questions that have come up. I have
questions about Mr. Myers’ relationship with and role in rewarding
a lawyer who worked for him who was recently found by the De-
partment of Interior’s Inspector General, by President Bush’s In-
spector General, to have been responsible for arranging a sweet-
heart deal to a politically well-connected rancher. It was not found
that way by a Democrat. It was found that way by President
Bush’s own Inspector General.

For 23 years, Mr. Myers has been an outspoken antagonist of
long-established environmental protections, usually wearing the
hat of a paid lobbyist. He has a right to do that. He also has an
absolute right to speak out and say anything he wants. But we also
have a right to look at what positions he has taken when we think
of him going on a court in an area of the country which contains
hundreds of millions of acres of national parks, national forests,
and other public lands, tribal lands, and sacred sites.

We have a Federal judiciary today which in many instances has
prevented this administration’s attempts to roll back important en-
vironmental laws and protections put in by both Republican and
Democratic administrations. We have to make sure we don’t put
judges on the bench whose activism and personal ideology would
circumvent environmental protections that Congress has put in.

I look at 172 environmental, Native American, labor, civil rights,
disability rights, and other organizations formally opposing this
nomination. The National Congress of American Indians, a coali-
tion of more than 250 tribal governments, unanimously approved
a resolution opposing this nomination. The National Wildlife Fed-
eration, which has never opposed a judicial nomination by any
President in its 68-year history—never has—opposed this one.

Now, I have great regard for the Senators from Idaho, both of
them. I have huge affection for the former Senator from Wyoming,
who is a close personal friend. In deference to them, I examined
and re-examined Mr. Myers’ record. I asked myself whether I could
support this nomination. But I did not come back with a positive
answer.
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Mr. Chairman, you have been more than kind letting these state-
ments come out. As I said, we will try to work hard with you to
move things along, and I will stop.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Chairman SPECTER. Thank you very much, Senator Leahy.

Mr. Myers, we would be pleased to hear from you on the tradi-
tional opening statement.

STATEMENT OF WILLIAM G. MYERS III, NOMINEE TO BE
CIRCUIT JUDGE FOR THE NINTH CIRCUIT

Mr. MYERS. I appreciate that, Mr. Chairman. I do not have an
opening statement. I want to thank the President for nominating
me, and I want to thank this Committee and you, Mr. Chairman,
for hosting this hearing.

With that, I would be happy to answer any questions you might
have.

[The biographical information follows.]
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L BIOGRAPHICAL INFORMATION (PUBLIC)

Full 'namev.(i-nclbude'any former ames used.)

Williamn Gerry Myers I (a/k/a Bill Myers)

. Address: List currext plae‘e’ of residence and office address(es).

‘Residénce: . Arlingtos, VA

'~ Office: U.S. Department of the Tnterior

Office of the Solicitor
1849 C Street, NW, Room 6352
Washington, DC 20240

Date and place of birth.

July 13; 1955, Roanoke, VA -

" Marital. Status (mclude malden name of w1fe, or husband's name). Lxst spouse’ s
*occupation, emp]oyer s name and-business address(es)

Ma:ned to Susan Benzer Myers (nee Susan Lomse Benzcr)
Spouse is unemployed :

Educatmn List each college and law school you have attended mcludmg dates of

attendance, degrees recelved and dates degrees were granted.

' College of ‘Wiltiam and Mary, September 1973 May 1977 B.A. May 1977

‘University of Denver College of Law, September 1978~ May'1981; 1.D. June 1981
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Employment Record: L_ist (by year) all business-or professional corporations; -~

companies, firms, or other enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, inclading firms, with which you were connected as an
officer, director, partuer, proprietor, or employee sirice gradutation from college.

Entity
Ukrof)’s Supermarkets, Inc.

f/k/a May Department Stores

University of Denv_ef, College of -
‘Law :

f/k/aMulﬁgan,’ Reeves, Teasley
& Joyee

f/k/a Hultin & Driver

Isaacson, Rosenbaum, Woods &
Levy
f7k/a Holmes & Starr

Davis & Cannon, £k/a Burgess
& Davis

U.S. Senator Alan K. Simpson
(Ret.)

U.S. Department of Iustice

U.S. Department of Energy

Natjonél Cattlemen’s Beef
Association and the Public
Lands Council

Holland & Hart, LLP

U.S. Department of the Interior .

Dates

6/77-8/78
1_2/78-12/78

2/79-5/79 -

8/79-2/80

2/80-3/30
3/80-5/81

5/81-7/81

- 8/81-1/84

2/85-6/89
6/89-2/92
2/92-2/93

5/93-7/97

8/97-7/01

7/01-Present

Position

Ass_"t~F'rozen Foods
and Dairy Manager -

" Santa Claus

Law Libraty Filing
Clerk )

“Law Clerk

Law Clerk

Law Clerk

La‘v{/ Clerk

Associ a.te Attomey-
Legislaﬁx}e Counsel
Assistant t.o the

Attorney General:
Deputy General

Counsel for Programs

Director, Federal )
Lands and Executive
Director (respectively)

Of Counsel

Solicitor

Locatign

Richmond, VA

Denver, CO

~ Denver, CO

Denver, CO'

Denver, CO
Denver, CO -

Den\'/er;CO
Sl';erid'a'n,v WY
Washington, DC
WashJ;.ngton, DC.
Washington, DC -

Washington, DE

Boiss, ID

’ Washjngtom DC



10.

11.

15

Military Service: Have you had any military service? If so, give particulars,.
inchiding the dates, branch of service, rank or rate, serial number and type of

discharge received.

None. - -
Honors and Awards: Lxst any scholarshlps, fellowshlps, honorary degrees, and

honorary society membershlps that you believe would be of interest to the
Committee. . .

Former member of two colleglate scholastic fraternities: Omlcron Delta Epsﬂon

(Economics), Alphd Kappa Delta (Socmlo 2y)

Bar Associations: List all bar assoclandns, legal or judiélal—related commiittees or’
conferences of which you are or have been a member and give the titles and dates of

any ofﬁces which you have held in such groups

» Sheridan County Bar

* Wyoming State Bar

» Denver Bar Association
« Colorado- State Bar -

“» Idaho State Bar

» District of Colimbia Bar
« American Bar Association: Vice-Chairman, Public Lands Committee, Section of

Environment, Energy, and Resources. Approx. 1998 - 10/2_5/00

Other Memberships: List all organizations to which you belong that are active in

lobbying before public bodies. Please list all other orgamzatmns to which you

*, belong..

1 do not belong 1o organizaﬁoﬁs active in loﬁbying before public' bodies. Ibelong to Fi;-ét .
United Methodist Churchi, Boise, Idaho and Lewinsville Presbytenan Church, McLean,
Virginia; the Chesterbrook Swim & Tennis Club McLean, Vlrglma and the Hulls Grove

Homeowners Association, Boise, Idaho

Counrt Admission: List all'courts in which you have been admitted_ to pracvti'ce, with

. dates of admission and lapses if any such memmberships lapsed. Please explain the’



16

. FeasoBfor any lapse-of membershipGive the same information foradministrative
bodies which require special admission to practice.

* Colorado Supreme Com't October 26, 1981
« United States District Court for the District of Colorado October 26, 1981
» Wyoming Stupreme Court, May 3, 1982
=~+{Jnited States District-Court for the District of Wyommg, Dec. 15,1983 -
« United States Court of Appeals for the Tenth Circuit, T anuary 25, 1984
* District of Columbia Court of Appeals, March 9, 1987
~* Supreme Court of the United States, January 8, 1990
» United States Court of Intemational Trade, March 26, 1993
« Idaho Supreme Court, Septemiber 25, 1997
* United States District Court for the District of Idaho, September 25, 1997
» United States Court of Appeals for the Ninth Circuit, December 7, 1999
- United States District Court for the District of Columbia, March 5, 2001

Published Writings: List the titles, pitblishers, and dates of books, articles, reports,
or other publishéd material you have written or edited. Please supply one copy of alf
published material not readily available to the Committee. Also, please supply a
copy of all speeches by you on issues involving constitutional law or legal policy. If
‘there were press reports about the speech and they are readily available to-you,

please supply them.

Books, Articles, Columns or Publications

Title/Subject Publication. Date
Andrus v. Shell Oil Co.: The " 58 Den. 1.J. 453 1981'
Marketability Standard and the Oil Shale )
Exception .
Advice and Consent on Trial: The Case 66 Den. UL Rev.1 ‘1989

of Robert H. Bork

The Rble of. Specfal Interest Groups in the 17 Hastings Const. L.Q. 1990

Supreme Court Nomination of Robert 399

Bork o .

Reformzng the Amerzcan szz] Justzce " 5Geo. . Legal Ethics ~ 1992
879 '

System
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— Title/Subject, ..., .  Publication. _. ... .. Jate
Environmental Command and Control: Farmers, Ranchers and ~ Roger Clegg ed.
The Snake in the Public Lands Grass Environmental Law 191 1995
Western Ranchers Fed Up with Feds Forum for Applied Res.  Winter 96 at 22

: & Pub. Pol.. ' : -
Water Allocation Idaho Cattle Association October 1997
“Line Rider” :
E}zvironmeﬁtkzlists More Concerned with.  Idaho Wool Grower Ngvémber/
-Meémbérship than Environment ‘Bulletin =~ - - - December 1997

' Environmeitalists More Concerned With Idaho Cattle Association Deéembef 1997

Meimbership than Environment “Line Rider”
Grazing Legisiation Roundup ~ Holland & Hart _V January 1998
Environment and
.Resources Update
Kids, Cars and Commodities Idaho Cattle Association  Febfuary 1998
“Line Rider” :
Kids, Cars and Commodities. Idahe Wool Grower ngmafy 1998
c Bulletin : ) .
Public Service in the New Year ABA Public Lands and ~ Febiuary 1998
’ Land Use Cominitteé
Newsletter
New Forest Service Policy Restricts Holland & Hart 1 Februa.ry 1998
Access to Roadless Areas - ' Environment and - )
‘Resources Update
How to Turn a Big Buck into a Little " Idaho Wool Grower. 'Maréh 1998
Dough . ‘Bulletin ) :
Forest Road Closure Loses Path in Woods Jackson Hole Guide - March 11, 1998
Forest-Road Policy is Lost in the Woods -~ High Country News - March 19,1998 -
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JTitle/Subject . ...
How to Turn a Big Buck into a Little

. Dough :
Property Rights in bl‘he Legislature

' Propérﬁz Rights in the Legislatuie..

Litigaﬁoh - Happy Environmentalist Need

" Reform S

N Ranchers dnd Other Endangé}eﬂ Séecies

Clean ‘WmerAct Section 401

Rancliers and Other Endangered Speciés :

Supreme Court Rejécts Challenges to" .
Forest Plan ’ .

Clean Waie})qc; §401 -
Clean‘WatVer Aet § 401

Clean Watérﬁcf’§-<;0] o
f‘ eedlots zn the Spot&gﬁt -

Ninth Circuit Calms Troubled Waters for .
Federal Land Permittees ' :

To Tell the Truth

...=Publication

Idaho Cattle Association
~ “Line Rider”

Idaho Wool Grower
Bulletin

Tellsride Daily Planet

* Moab Time-Independent

Idaho Wool Grower
Bulletin ’

The Advocate

Idaho Cattle Association

“Line Rider”

‘Holland & Hart

Environmerit and
Resources Update

Western Livestock
Reporter

‘Western Livestock -
Reporter

- Westém Livestock
- Reporter

Idaho Wool Grower
Bulletin

Holland & Hart
Environment and

_Resources Update '

Idsho Wool Grower
Bulletin :

seDate -

April 1998

. April 1998

April 22, 1998

April 30, 1998

May 1998

May 1958

June 1998~

- July 1998 .

 July's, 1998

July 15, 1993

’ I:fuly22, '199‘8 '

Augi}st 1998

Aungust 19'98~Y'

Septembef 1998
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P};o;?e.c.ting Your Wat.{zf R;ghts
Cv'lasiz'o:f.thg ﬁ‘;ans

Protecing Your Wt Righs
BLM C;largés AheédI on Mzmng .
Regulations o

Roadv Warriors =

Enviropinentand . -

~ezee’, ooseLitle/Subjeet - . - .eoooorm-Publication
ToTell the Truth -  Western Livestock
SR Journal
Laws Aboiit Truth do Matter - Récorder Herald
T5 Tell the Truth Tdaho Cattle Association
- “Line Rider”
Admipistration Rolls oiit Feedlot Strategy Holland & Hart
B i ' : -+ Environment and
Resources Update
"Supre);ze Court Rejects Challenges to " Idaho Wool Grower
 Forest Plan Bulletin
Uncommion Sense ‘Idaho Cattle Association
- ““Line Rider” -
Uncommon Sense Idaho Wool Grower -

Bulletin

Idaho Wool Grower-
Bulletin

Idaho Wool Grower

:Bu'lletin )
' Idéhd Cattle. Asspciafion'
- “Line Rider”
- Holland & Hat
" Environment and

Resources Update
Holland & Hart

Resources Update

s Date v

September 7,
1998

September 17,
- 1998
‘October 1998

October 1998

November 1998
December 1998
December 1998
'January ;9§9

~ February 1999
Fcbmaw 1999

February 1999

. February 1999



eraditle/Subject .

TMDLs and the Big Picture: Federal
Authority over Nonpoint Source Pollution’ .

State Grazing Lands Decision Requires a

Close Read

State Grazing Lands Decision Requires a

Close Read

‘Road Construction is up in the Air _

Forest Service Proposes Overhaul of

Planning Process

Idého Court Grants Federal
Government’s Claim to Wilderness Water

Supreme Court to Hear Federal Land

Ranching Case

Supreme Court to Hear Federal

Ranching Case

Protecting Your‘ProperW,WiIthout a .

Fence

‘Whoa», NOAA

Land

Supreme Court Hears Arguments in

Federal Lands Ranching Case

Raining on EPA’s Parade

Publication.. -

Course Materials, ABA
17* Annual Water Law
Conferencé

Idahe Wool Grower
Bulletin _

.Idaho Cattle Association

“Line Rider”

. Associated General
. Contractors of Idaho.
Magazine

Holland & Hart

Environment and
Resources Update

‘Holland & Hart
Environment and

Resources Update

Holland & Hart
Environment and
Resources Update

ABA Public Lands and.
Land Use Committee
Newsletter

Idaho Cattlé Associatior
* “Line Rider”

Tdaho Wool Grower

_Bulletin

Idaho Wool Grower-
Bulletin

Holland & Hart
Environment and

Date

February 25-26,
1999

Apiil 1999 ns
Summer 1999

August 1999'

October 1999

- October 1999

October 1999

January 2000

Spring 2000

March 2000

. April 2000 -

May 2000
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~Fitle/Subject - - Publicatiorr*- »*~-~ -~ . Date

Resources Update

Raining on the R‘egulatdrs > Pdrade ~ Idaho Cattle Association '~ Sumrner 2600
. .~ “LineRider”.. - '
Is a Conservation Easement Right for Range Ma;gaziné" g Surimer 2000
You? o : . e
Raining on the Regulators’ Parade Idaho Wool Grower ~ June 2000
: S Bulletin ' o
Manqgiizg Federal Lands. Creatively Idaho Cattle Association - Fall 2000 ":
' ‘ - - “Line Rider” . 1 .
Study Materials . Coursé Materials, AL October -6,
‘ ABA Federal Lands in* - 2000- '
the West: Embarking ;
on the New Millenmium
Why Not Change Rallying Cry'to “Condos Nevada Appeal October v20, 3000
Jor Cows?” s - -
‘Condos fér Cows Headwate;‘s News Octobér 24;,2-000
Condos for Cows . Livingston Enterprise . October 26, 2000
Whoa, NOAA Idaho Cattle Association * Winiter 2000
- “Line Rider” : :
 The Department of the Interior’s Role in Natural Resources and'j ,Winter' 2”002‘»
~ National Emergencies ' the Environment (ABA. .
: Section Magazine) ©
Letters to Newspéper Editors
Title/Subject » Newspaper Date

What price grazing on public fan;g'éldnds'? The ‘Washington Times Jﬁly 4, 1993_ L

‘ Raising costs Will drive out ranchers " The Arizona Republic » Tuly 7, 1993




e Title/Subjéet™

Raising grazing fees won 't fatten the

. treasury

Grazing fee hike will Furt ;anchers ’

Cattlemen have a beef

Grazing fe'es:. Babbit: wroﬁg; plan‘will

hurt land, treasury

Ranchers crying foul, not wolf, at
proposal to increase grazing fees

Cattle vs. condos-

Ranchers can’t \aﬁ"ord graéing fee plan

22

The Denver Post

The Des Moines -
Register, The Baltirnore

- Sun, Newsday,

Greenshoro News &
Record

: vLios Angelés Daily

News-

The Phoenix GaZette

Rocky Mountain News

~

}Christi'an Science

Babbitt’s grazing fees incréase will hurt

ranching, public lands

Babbitt’s plan flawed .

Babbitt’s proposal hit -

Monitor -

The New York Times

The Salt Lake Tribune

. The Daily Oklahomarn

Small Ranchers Can't Pay More for Arid

Lands

Too late?

St. Petersburg Times *

Thc New York Times.

The Las Vegas Review:

Journal

10

~ Newspaper~ "™ “***Pate

August 26, 1993

" On or about

August 26, 1993

- August 26, 1993

 August 27, 1993

August 29, 1993

" August 31, 1993

‘,Sei)tember 1, .

1993

September 6,
1993

October 8, 1993

© October9, 1993

November 10,
1993

‘November 10, -
1993
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e amne e

Grazing issue proves how rigid national
environmental groups are

. Wolves on the Range

. Mldliﬁz Federation’s Anti-Grazing Report
Not Good Science

A Graziﬁg Land
* Grazing pays its owni way
G_OP h’es.tv test
Violence Grows Against Ranchers
Let ranchers keep working
Don "tvFeinceA Us Out
} Ranch'er:s wiZl gtill share

Ranchers Haven 't Been Zinked to
Bombings

Livestock Grazing Act -
Realities of Ranching

Ir7zerev is a proper federal role in Western
land management

Title/Subject ... . . i

Newspaper

The Washington Times

-~ The Washington Post

The Arizona Republic

Chicago Tribune

"USA Today

Chicago Tribune
The New York Times

USA Today

" The Wall S_h'eet' Journal

Pittsburgh Post-Gazette

National Law Journal

Chicago Tribune

The Omaha World-
Herald

. The Washington Times

11

RSP ) 7.} /-

January 9, 1994

© May 21, 1994

~ August 16, 1994

Jariuary 1, 1995
February 6, 1995
February 10,

1995
July 15, 1995

July 26, 1995

August 7, 1995

August 7,1995 .

August 14, 1995

August 23, 1995

August 23, 1995

 August 30, 1995
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<ue Title/Subject —

-Changes in grazing rule

Conservation maritle rests uneaszly on
shoulders of green alarmists

- The real story down on the range
Uncle Sam unleashes wolves on Iivestock,
- --but he doesn’t pay for damages-

Bet Your Boots We 'ré Environmentalists

Cowboys of the West - - Don’t Blame
Livestock Grazing for Pacific Northwest
Flooding:

Readers surely saw column as 'non'sensicd
Environmentql lawsuits excessive
Hbmé.on‘ t‘he. Range: Discourdging Words
‘Bush)Che’ney importan‘ce

i Agency lawyer has oblzgatzon to speak on-
- behalf of a client

+INewspaper.

Los Angeles Times

The Washington Times

The Washington Times

The Washington Times

- The New York Tomes

The Seattle Times

'\R'c‘mky Mountain News

The Idaho Statesman.
The Wall Street Journal

Westem Livestock
Journal

} 'The‘ Idahd Statesman

- Pate o
September &,
1995

May 9, 1996

September 8,
1996

September '12,
1996
Septernber 27,
1996

February 8, 199"

April 13, 1997
April 27, 1998
Ocitobel.f 6, 1999
_January 1, ZOOlb

November 26,
2002

Speeches (copxes are not avallable, I speak from talkmg points and extemporaneously,:
not from prepared text. Thave not retained copies of the talking points.)

- Subject

Cuirent Issues Concerning  International Society for
Ecological Modeling

. Public Land Management

-~ 12

Event -

" Location

Providence, R1

‘Date

- 8/11-15/96
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< wSubject - Evéiit » e Location ‘Dité

Environmental Command . ABA Conferenceon = Scottsdale, AZ  3/8-9/96
and Control: The Stiake in Developmeénts and ‘
the Public Land Grass - Trends in Public Land,

S " : Forest Resources and

Mining Law

Policies and Actions 11" Apnual Grazing ~~ Washington, DC 12/5/96
Needed to Sustain Grazing Lands Ferum » :

Land Landscapes and
Lifesles S |
C:%flavz’ing‘oih FederalLands Federal Lands Task’ . McCal, ID 10710197

) " . ForceMeceting

Estate Planning for Estate Planning Seminar  Ft Collins, CO . 11/3/97
Ranchers : o :

Uédate on Grazing Issues.  Idaho Caitle Association Coeur d’Alene,  LU/7/97
Convention - 'ID .

Update on Grazing Issués Jdaho Wool Growers . Sun Valley, ID 11/15/97

- Convention
Grazing Issués Update Oregon Cattlemen’s ~ Bend, OR 11/22/97
: ' " Associdtion Convention V
Raﬁ;hefs’ View of BLM Standards and Denver, CO 12/9/97
Rangeland Reform Guidelines Workshop . )
Regulations : :
Grazirig Issues.(jpdzi{:é', Néﬁonél Cattlemen’s bl.Devm.'/er',, CO 2/4/98
' " Beef Association
" Convention '
Interior Columbia Basin .~ Idaho Councilon ~*  Boise, ID- 2/12/98
Ecosystem Management . Indusiry and e .. .
Plan : - _Environment
Public Lands Issues -~ Idabo Agricultwral ~ Boise, 1D 2/18/98

- 13



Subject
Grazing Reform
Legislation

‘ Feedlot Issues

.Concentrated Am'mai
Feeding Operations

Opportunities in the:
Practice of Law

"Corcentrated Animal
Feeding Operation Issues

TMDLs and the Big
Picture: Federal Authority
over Nonpoint Source
Pollution '

Legal Issues and Careers

Endangered Species Act
Issues -

Use of Federal Lands

Estatc Planming for
Ranchers :
Upfiaté on Federal Lands
Issues

26

Event

Idako Baﬁkers

Association Agﬁcultli.r'al' -

Forum

Arizona Ca&lc Feéders
Seminar )
Holland & Hart/Idaho'
Cattle Association:
Seminar

Idaho State Bar, Young

. Lawyers Division, CLE

- Association of Idaho

Cities Environmental
Forum

ABA 17% Annual Water
Law Conference

Law Day School

“Outreach Prograin

Wyoming Stock | .
Growers’ Association
Convention

Boise Leadérship -

" Conference

Western Folldife Ceﬁt_er
Meeting .

AgAmenca/W estern

. Farim Credit Bank

Meeting

14

Location

Twin Fails,' D

Phoenix, AZ

Twin Falls, ID

Boise,ID ~

Iéoise, D

San Diego, CA

Eagle, ID - ‘

. Casper;, WY

Boise,'II‘) ]

" Elko, NV

Wéslﬁngton, DC

. Date

51198

9/3/98

9/36/98

- 11716/98 -

2/3199

2/25-26/99

4/30/99

6/99

6/12/99

1/29/00

6/7/00



Subject

Public Lands Council v.
Babbitt

Update on Federal Lands »

Task Force

Public LandsGraAzing

Federal Lands Task Forcs:

Working Group Report
. Bndangered Fish
Federal Regulation of
Concentrated Animal
Feeding Operations and
the View from the Hill

Federal Lands Task Force
Working Group

Endangered Species
Update

FOIA Litigation Update

Federal tands Ta’SkZForCe

Working Group Report |

Federal Lands Task Force
Working Group Report

27

Event

ALI-ABA Conference:
Federal Lands in the
West: Embarking on
the New Millennium

Idaho Cattle Association
Convention

: University of Idaho

‘Wildlife/Range 493

. Class.

Idaho State Land Board
Meeting

Idgiho‘ Cattle Association
Meeting

Idaho State Bar

Continuing Legal
Education Program -

Idaho Environmental
Forum o
National C_atﬂemen-’ s
Beef Association
Annua] Meeting

"National Caftlemen’s

Beef Association

- Annual Megating

Idaho Staté Land Board
Meeting

Lecadtion

Jackson, WY

Boise, ID

" Moscow, i) (via

audiofvisual link)

- Boise, ID

Salmon, ID’

Boise, ID ‘ .
. ‘Pocatello, ID

<. Boise, ID

San Aﬁtonio, P4

Séan Antonie, TX |

Boise, ID

Priest Lake Managemeni  Priest Lake, ID

Committee

15

Date-

10/5-6/00

11/16/00
11/30/00
12/12/00

1 .1/8/01

3/5,16/01

1/18/01

“1/31/01

2/1701

. 2/13/01

3/21/01



Subject

Federal Regulation of
Concentrated Animal
Feeding Operations and
the View from the Hill

Clean Water Act Update

- Federal Land Legal Issues

lndi.an Water Law Update.

Department. of the Interior
Mining Issues Update

View from D.C.: Inside
the New Interior
Department

Mining Issues in the
Department of the Interior

Department of the Interior
Legal Issues

Department of the Interior
Legal Issues

Public Land Law

28
Event
Idaho Cattle Ass’n

Seminar on Feedlot
Regulations

‘Montana Water Law

Seminar

Conference of Western
Attorney Generals
Annual Conference

" Indian Water Law -

Conference

NatioﬁallMim‘ng o
Association Mining
Lawyers Confetence

Idaho 'Enytronmental
Forum Meeting -

Society for Mining,
Metallurgy & '
Exploration Conference

American Bar
Association Conference

- on Environmental Law

Conference of Western

" Attorney Generals

Annual Conference

Department of Justice
Public Lands and
Natural Resources Law
Seminar

16

Location

Boise, ID

Helena, MT

SunAValley, D

St. George, UT

Key West, FL,

' Boise, ID

Phoenix, AZ~

Keystbne, Co -

Monteray, CA

Columbia, SC

Date

3/29/01

4/18/01

7/15/01

10/11/01

10/19/01
/1 5/02
2/25/02
3(14/02

729102

- 9/5/02



13. 'Health: What is the pres
. examination. :

14.

Subject

Federal Administrative

Process

", Public Land Grazing,.

Department of the Intérior

Legal Issues

National Wildlife Refuge

; Systems Centennial

‘ Department of the Interior

Grazing Issues Update

" Grazing Issues

Department of thie Interior
Mining Issues Update

I_ﬁ_troduction to the
Solicitor’s Office .

Mining Update

such court. -

29

Event

Holland & Hart
Partners” Meeting

Western Watersheds
Project Conference

American Bar
Association Conference

Long Lake National

. Wildlife Refuge

Centennial Celebration

. Nevada Cattlemen’s

Association Annual
Meeting

Idaho Cattle Association
Conference

Northwest Mining v
Asgociation Conference

D.C. Bé.}' Luncheon

Ad Hoc Mining Interests
Breakfast Meeting

17

Location

Vail, CO

Boise, ID

Portland, OR

Long Lake NWR,
North Dakota

‘Winnemucca, NV

Sun Valley, ID

Spokane, WA

‘Washington, DC

Anchorage, AK.

Generally excellent hiealth. Date of last physical exam, March 27, 2003

Date

9/27/02
16/10/02
10/11/02°

10/19/02
11/15/02

11/19/02

12/6/02

. 2‘/6/03

3/12/03
ent state of your health? List the date of your last physical

Judicial Ofﬁ'ce: State (chronologically) any judicial offices you have held, whether
* such position was elected or appointed, and a description of the jurisdiction of each



15.

16.

17.

30

None.

Citatiozis: If you afe of have been a ju‘dge,- provide: (1) citations for the tén- most
significant opinions you have written; (2) a short summary of and citations for all

.. appellaté opinions where your decisions were reversed or where your judgment was

affirmed with mgmﬁcant eriticism of your substantive or procedural rulings; and (3).

“citations for significant opinions on federal or state constltunonal issues, together with

the citation to appellate court rilings on snch opinions. If any of the-epinions listéd -
were not officially reported, please provide copies of the opinions.

Nof Applicable.
Publié‘ Office: St’ate (éhroﬁo-logié‘ally) anypublié offices ybu have hgid; other than

judicial offices,: including the terms of service and whether such positions were elected
or appointed. State (chronolagxcally) any unsuccessful candidacies for elective public:

_-office.

Appomted by the Idaho State Land Board to serve on the State of Idaho FederaI Lands

Working Group, 10/99 - 3/01.

Legal Career:
a Describé chrdnologicajly your law practice and experience after

graduation from Iaw school including:

1. whefher you served as clerk to 2 judge, and if so, the name
of the judge, the court, and the dates of the period you
~were a clerk;

2. whether you practiced alone, and if. so, ‘the addresses and
dates,
3. the dates; names and addresses of la’W firms or offices,

coimpanies or governmental agencies with which you have
been connected, and the natitre of your connection with
each; .

a. Assocxate Attorney, Daws & Cannon (f/k/a Burgess & Davis) 8/81 - 1/85

40 S. Main Street; Sheridan, WY 82801

General civil litigation practice including appellate advocacy.

18



31

Legislative Counsél for Senator Alan K. Simpson (ret.), 2/85-6/89; 261 Dirksen
Senate Office Buﬂdmg, WasIung‘[on DC 20510

Served as pnnmpal adwser to Senator Alan Slmpson of Wyoming on public iand
‘issues including energy development, national forests, water development and
allocation, wilderness areas and wildlife habitat.. Alsocounseled the Senator for.
his duties on the Senate Judiciary Committee pertmmng to the CODStItuUOIl
: judlcxal nommatlons, antitrust and criminal law matters. .

. Assxstant ‘to the Attorney General 6/89 2/92 U.s. Department of Justice, Office
-of the-Attorney General, 10 and ConstItutlon Avenue NW, Washmgton, DC

205 3¢

_ Prepar’ed the At‘tomey General for his responsi‘l:)‘ilities’as chairmai pro tem of the.
President’s Doimestic Policy Council. ‘Represented the Attomey General on

departmental working groups and joined him in advising the President and the

Cabinet. Issues inchided global climate ¢hange, wetlands policy, Clean A1; Act
amendments, the National Energy Strategy, civil justice reform and tort reform;

Deputy General Counsel for Programs, 2/92- 2/93 U.S. Department of Encrgy,
Office of the General Counsel 1000 Independence Avenue, SW Washington, DC'
205 85 ;

Served as DOE’ s legal adviser on matters pertammg to-international enercry,

; govemment contractmg, civilian nuclear programs, power marketing and
intervention in state regulatary proceedings. - Supervised 35 staff attorneys as well
as various field counsel and private counsel under contract with DOE. :

Exécutive D’i'réc’tor Public Lands Council z‘mdv Director, Fedéral: Lzmds National
Cattlemen’s Beef Association, 5/93-7/97; 1301 Pennsylvama Avenue NW Sulte
300, Washmgton DC 20004 :

Prmmpal adv1ser and representahve on all aspects of pubhc Iand law, regulanons
and governmental processes affecting federal land ranching. Regular
congressional, administrative and niedia mteragtlon Worked closely. with allied
industry brganiiati'ons; Max']aged- all Public Lands Couneil buéi:ness.

of Counsel Holland & Hart, LLP 8/97—7/01 101 South- Capltol Boulevard, Suite.
1400 B01se ID 83702

19



b 1.

b.2:

32

- “Represented a broad range of comiodity=based clients regarding public Tands; -

natural resources and environmental law. Practice encompassed state and federal’
litigation, appeals, administrative proceedings and lobbying.

 Solicitor, U. S. Department of the Interior, 07/01 - present, 1849 C Street, NW,

Room 6352 Washmgton DC 20240

Appointed by President George W. Bush with the advice and consent of the

Senate, to serve as the chief legal officér and thlrd-ra.nkmg official at the
Departrhent of the Interior. Responsible for managing over 300 attorneys, a $47

‘million budget, and 19 offices nationwide. Responsrble for providing legal advice

to the Secretary and Intérior's offices and bureans on issues such as ‘endangered
spécies, water rights and allocation, on and offshore minerals, Indian affairs,

" federal land grazing, national parks and wildlife refiges.

b. 1. What has been the general character of yoﬁr'law practlcé,
dividing it into periods with-dates 1f its character has changed
over the years” )

Crvﬂ practice in both public and private sectors. See also responses to 17(a)

(b)(2), and (o).

2. Describe your typical former clients, and mention the areas, if
any, in which you have specialized. ‘ :

" My typical former clients can be divided into public sector and private sector -

clients. Public sector clients include high ranking government officials in the
executive and leglslatlve branches of the federal government. Generally, my role
was and is to provide advice to these senior officials as-part of their decision-

" making process and typically related to natural resources and environmental
. matters, with a particular focus on natural resources nanaged by the federal. -

government. 1also provrded wide-ranging advice on.other legal issues in order to.

' facilitate the senior officials’ performance of his or hcr duties.. In the private
‘sector, I typically represented small and medium-sized comparies in federal and

administrative litigation and as a lobbyist before Congress and the Administration.
I also asmsted clients with transactlonal matters. .

Did you appear in court frequéntly; occasionally, or not at:all?
If the frequency of your appearances in court varied; describe
each such variance, giving dates.

c. 1. .

20
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QUESTIONNAIRE FOR NOMINEES REFERRED
TO THE'
UNITED SATES SENATE COMMITTEE ON THE JUDICIARY
(Updated from May 21, 2003)
- William Gerry Myers II
I. BIOGRAPHICAL INFORMATION (PUBLIC)

Address: List current place of residence and office address(es).

. Residence: Boise, ID

Office: Holland & Hart LLP
- -Suite 1400
101 S. Capitol Bivd.
Boise, ID 83702

. Marital Statusg (lnclude maiden name of wife, or husband's

name). List spouse's occupation, employer s name and business
address(es).

Spouse is-a substitute teacher with the Boise, School District, 8169 W. Victory
Rd. Boise, ID 83709

mg!oxment Recard: List (by year) all business or professmnal
corporations, companles, firms, or other enterprises, .
partnerships, institutions and organizations, nonprofit or.
otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor, or employee since

graduation from college. e '
U.S. Dept. of the Interior 7/01-10/03 Solicitor  Washington, DC
Holland & Hart LL? 10/03-Present  Of Counsel - Boise, D

Other Memhershipg . List all organizations to which you belong

. that are active in lobbying before public bodies. Please list all

other organlzahons to which you belong

"I'do not belong to orgamzatwns active in lobbying before public bodies. I

belong to First United Methodist Church, Boisc, Idaho and Lewinsville
Presbyterian Church, McLean, Virginia; the Hulls'Grove Homeowners

"', Associstion, Boise, Idaho; and United States Tennis Association
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17, Legal Career:

a,

b. 2.

Selicitor, U. S. Department of the Interior, 07/01 — 10/03 1849 C Street,
NW, Room 63 52, Washington, DC 20240

Appointed by President George W. Bush, with the advice and consent of
the Senate, to sérve as the chief legal officer and third-ranking official at
the Department of the Interior. Responsible for managing over 300
attorneys, a $47 million budget, and 19 offices nationwide, Responsible
for providing legal advice to the Secretary and Interior's offices and
burcaus on issues such as endangered species, water rights and allocation,
on and offshore minerals, Indian affairs, federal land grezing, national
parks and wildlife refuges,

Of Connsel, Holland & Hart, LLP, 10/03 - Present; 101°South Capitol
Boulevard, Suite 1400, Boise, ID 83702

Represent a broad range of commodity-based clients regarding public
lands, natural resources and environmental law. Practice encompasses
state and federal litigation, appeals, adminisuative proceedings and-

) lobbymg I also represent tribal, state and local governments.

2, Descrlbe your typical former clients, and’
mention the areas, if any, in which you have
specialized. .

My typlcal former. clients can be divided into public sector and private
sector clients. Public sector ¢lients include high ranking government
officials in the executive and Jegislative branches of the federal
government. Generally, my role was to provide advice to these senior
officials as part of their decision-making process and typically related to
natural resources and environmental matters, with a particular focus on
natural resources managed by the federal government.” | also provided
wide-ranging advice on other legal issucs in order to facilitate the senior
officials® performance of his or her duties. In the private sector, 1
typically represented small and medium-sized companies in federal and

- administrative litigation and as a lobbyist before Congress and the

Administration. I also assisted clients with transactional matters.

', I occasmnally appeared in court on behalf of cllents in both the pubhc and

private sector. Much of my litigation practice has involved a motions
practice and settlement. . The frequency of my appearances in court varied.
1 was more actively involved in courtroom matters as Solicitor. and when
associated with private law firmas from 1981-1985,. 1997-2001, end in my
current position. I did not appear in court while serving as a Legislative
Counscl to Senator Simpson, as an Assxstant to the Attorney General for
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the United States, or as a Deputy General Counsel at the Department of
Energy. ) :

Legal Activities: Describe the most significant legal activities
you have pursued, including significant litigation which did not
progress to trial or legal matters that did not involve litigation.
Describe the nature of your participation in this question, please

. omit any information protected by the attorney-client privilege

(unless the privilege has been waived.)

1 have lobbied Congress and the Executive Branch on behalf of American
Indians who seek water resources for tribal use including restoration of
endangered species habitat.
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William G. Myers III

III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for "every
Iawyer, regardless of professional prominence or professional
workload, to find some time to participate in serving the
disadvantaged.” Describe what you liave done to fulfill these
responsibilities, listing specific instances and the amount of
time devoted to each.

I am currently representing, pro bono, a poor, elderly couple ina property
dispute with their neighbor. Litigation is imminent. To date, I have spent 42.9
hours on the case. | spent approximately 60 hours in 2004 in pro bono activities.

'Is there a selection commission in your jurisdiction to

recommend candidates for nomination to the federal courts? If
so, did it recommend your nomination? Please describe your
experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your
nomination and interviews in which you participated).

My nomination expired at the end of the 108th Congress. In December

2004, members of the White House Counsel’s office asked if I would like to be

re-nominated. I said yes. Isubsequently updated forms and was interviewed by

the FBI to update my background investigation,
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Chairman SPECTER. Well, thank you, Mr. Myers.

We are going to proceed with 5-minute rounds, and there will be
multiple rounds. I had initially thought about 7-minute rounds, but
we consumed so much time at this point that we are going to go
to 5-minute rounds with, as I say, multiple rounds.

Mr. Myers, you have heard already this morning a long litany of
charges, really, practically indictments as to what you have done.
It is not uncommon for nominees to appear before this Committee
and have this Committee appropriately go into great detail on their
records and also on the floor of the United States Senate. And then
the traditional pattern has been, when confirmed and when sworn
in, that the individual reads the law, follows the law, especially in
a position not on the Supreme Court but on the court of appeals
or the district court, and that the judicial record is significantly dif-
ferent because of the change in position as to where the individual
stands, the difference in roles which he has as a jurist.

My question to you is: What assurances can you give to your crit-
ics as well as to the American public at large, which does not know
the details of your record, that you will be fair minded, that you
will observe the law, that you will do your utmost to follow the de-
cisions of the Supreme Court, the statutes enacted by Congress,
and the precedents in the judicial process, and that you will follow
the law as contrasted with any personal views you may have—not
that I give credence to what has been said, but that you will ob-
serve the law?

Mr. MYERS. I appreciate the question, Mr. Chairman, and it is
the fundamental question that this Committee needs to address.

Really, you have done an excellent job of stating my view, which
is it is the paramount responsibility of a judge to dispassionately
review the law and the facts of the case before him or her without
regard to political persuasion or public opinion. This is not a recent
thought of mine. The first time I expressed this in writing was in
1990 in an article I wrote where I said essentially that.

It is my view, Mr. Chairman, that to do anything other than that
would be complete dereliction of duty. I have been a lawyer in my
private practice, of course. That’s what I was trained to be. That’s
what I have been. I have not been on a bench. I have not served
as a judge. And so I've been an advocate for clients. If I were to
be confirmed, I would be an advocate for the law, and I would take
that with the utmost seriousness to try, to the best of my ability,
to discern the law and the facts, apply them fairly, consider with
utmost respect the precedent of the Supreme Court and the Ninth
Circuit, to consider the precedent of other circuits where Ninth Cir-
cuit was absent, to look into the legislative history of a matter if
necessary, and discern what Congress intended in the passage of
a law, and to render a decision with my colleagues on the panel.

Chairman SPECTER. Mr. Myers, a good bit of criticism was lev-
eled in your earlier hearing for your advocacy when you undertook
in the private practice of law the representation of individual inter-
ests, and very successfully in many cases. And I think it is impor-
tant to put on the record and to draw the distinction between the
role of an advocate, a lawyer who represents a client in private liti-
gation, with a judicial official or a quasi-judicial official. And per-
haps I should not, but one of the best illustrations of that that I
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know from my own personal background was my representation be-
tween being district attorney and coming to the Senate of a man
named Ira Einhorn, whom I do not have to describe because he is
pretty well known.

I was asked to represent him at a bail hearing, and thinking that
everybody had a right to counsel, I undertook the representation to
that extent. And had I been district attorney, I would have opposed
bail. But when the district attorney did not and the question was
how much, I brought in the character witnesses, et cetera.

But that is a firm distinction, and I would like your distinction
between advocacy and the judicial function. Let the record note
that I stopped in mid-sentence at 5 minutes, Senator Schumer.

You are not limited, Mr. Myers, in your reply time. You have
Senator Schumer’s status for this limited period.

Mr. MYERS. As an attorney, I am bound, of course, by the Rules
of Professional of the bars to which I belong. I will use the Idaho
rules as the example for my answer to your question.

Under the Idaho Rules of Professional Conduct, as an attorney,
as an advocate for individuals and companies, businesses, I am re-
quired to zealously represent those clients, to advance every legiti-
mate, good-faith argument that I can that is in their best interest.
And that is the very essence of advocacy.

That is, of course, not the role of a judge. That is contrary to a
judge’s role, who listens to the advocates, both for and against, and
then tries to ferret out the realities of the law and the facts.

Chairman SPECTER. Thank you, Mr. Myers.

As noted, my time has expired, and now I turn to Senator Schu-
mer, who has a time limit.

Senator SCHUMER. Thank you, Mr. Chairman.

My question is this, and this is the dilemma that we are in. You
do not have judicial writings, and so for those of us who want to
scrutinize your record, the public statements, which are extremely
disparaging of various environmental laws, are all we have.

Now, it seems to me—or let me ask you this question: Aren’t
these pronouncements deliberately made over the course of an en-
tire career, not one or two or three but over and over again that
do not just defend a position but really go out of their way to mock
people on the other side, aren’t they a better gauge of your beliefs
about such laws, their wisdom, their applicability than statements
about your fealty to the law at the last minute when you are ap-
pearing before a Committee who obviously you want to get the sup-
port of?

So let me ask you a few questions in regard to that, and you can
also answer, as you answer these questions, why we should believe
your statements right here at the Committee rather than a career
of statements that quite conflict with them, at least by any fair
reading of what mainstream law is on these issues.

First, do you think that the Clean Air Act harms the environ-
ment or that the Clean Water Act harms the environment? You
have said that environmental legislation harms the very environ-
ment it purports to protect. Can you name the environmental laws
you had in mind when you said that?

Mr. MYERS. Senator, I do not think that the Clean Air Act or the
Clean Water Act harm the environment.
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Senator SCHUMER. Okay. So when you said that environmental
legislation harms the very environment it purports to protect, what
were the laws that you had in mind?

Mr. MYERS. At the time that I made that comment, I believe I
was advocating on behalf of the National Cattlemen’s Association,
for whom I worked. I was employed by them. And I was talking
about at the time legislation that was pending in Congress to var-
iously regulate the use of about 270 million acres of Federal land
by ranchers in the West. It was a theme that I carried forward dur-
ing the time that I was employed by that organization, and the es-
sential idea was that a one-size-fits-all approach to regulating Fed-
eral lands issues was difficult at best because it is 270 million
acres and every acre has its own distinct character.

And so an attempt to try to regulate all that landscape through
a legislative approach often was unwieldy and sometimes had a
consequence of harming good actors who were providing good stew-
ardship.

Senator SCHUMER. So, in other words, you do not believe that
legislation harms the very environment it purports to—environ-
mental legislation harms the very environment it purports to pro-
tect? Obviously legislation is not written acre by acre.

Mr. MYERS. Right.

Senator SCHUMER. You made a much broader statement than
that. What you said here is not what you said there.

Mr. MYERS. I was making a generalized point there in a general-
ized writing, and not a legal writing, that a one-size-fits-all ap-
proach often does not work on the Federal landscape.

Senator SCHUMER. You are not really answering my question di-
rectly unless you just said it—you are saying you said it rhetori-
cally, you do not really believe what you put in that brief?

Mr. MYERS. I believe that—

Senator SCHUMER. You said environmental legislation. You did
n{)t say application. You did not say apply it differently in different
places.

Here is another one you said: “the fallacious belief that central-
izef(}) government can promote environmentalism.” Is that your be-
ief?

Mr. MYERS. That’s the same—

Senator SCHUMER. Is it a fallacious belief that centralized gov-
ernment—is the belief that centralized government, which passed
the Clean Air and Clean Water Act, for instance, can promote
environmentalism fallacious?

Mr. MYERS. It’s my belief that centralized government can do a
great deal of good for the environment, and the example is the two
that you mentioned—the Clean Water Act and the Clean Air Act—
for reasons that we discussed in the previous hearing about, for in-
stance, air and the ability of smog to travel interstate.

Senator SCHUMER. So what did you mean when you said this
statement?

Mr. MYERS. I was again on that same theme, which is sometimes
a one-size-fits-all approach does not work well in legislative enact-
ments.

Senator SCHUMER. In all due respect, sir, what you are saying
now is not addressing what you said there and what you really
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meant. You did not say one size fits all. It is a broad, sweeping
statement that centralized government can’t promote
environmentalism.

Mr. MYERS. Senator, I don’t have the article with me, but I think
the context was that we need to work as a government with the
people who are on the ground to promote environmentalism, that
environmentalism and environmental stewardship is good citizen-
ship and good business. And those were quotes that I also think
may be in that article.

Senator SCHUMER. Here is another one—

Chairman SPECTER. Senator Schumer, we will have a second
round. Your time has expired.

Senator Hatch?

Senator HATCH. From what I have seen about your tenure here
in Government, you have been one of the better people who has
worked here, one of the more knowledgeable people, but you have
represented clients in the West, right?

Mr. MYERS. That’s correct.

Senator HATCH. And the West does have differing viewpoints in
many instances from those who live in the East because of the
huge ownership of Federal lands and a whole raft of other issues
that really are peculiar to the West. Isn’t that true?

Mr. MYERS. That is true.

Senator HATCH. And as an attorney, you have had to represent
your clients to the best of your ability, and that sometimes means
arguing against even laws that currently exist that may be inju-
rious in the eyes of your clients to the West. Is that correct?

Mr. MYERS. I had a duty to try to promote and push every legiti-
mate, good-faith argument that I could on behalf of those clients.

Senator HATCH. That is right. Let me talk briefly about a Solic-
itor opinion you issued in October 2002 regarding the Bureau of
Land Management’s grazing permits on Federal lands. Now, cor-
rect me if I am wrong, but what your opinion concluded was that
BLM does have the authority to retire permits at the request of a
permittee, but only after compliance with statutory requirements
and a BLM determination that the public lands associated with the
permit should be used for purposes other than grazing. And BLM’s
decision to retire grazing permits is subject to reconsideration,
modification, or reversal.

Now, what prompted you to issue this opinion?

Mr. MYERS. The Federal Land Policy Management Act. That
statute puts forward a structure in which land use plans are cre-
ated by the Department of the Interior, and specifically the Bureau
of Land Management in this case, for the management of the Fed-
eral landscape. It is my opinion that if a permittee wanted to tem-
porarily retire a permit, they could do so, but it had to be in com-
pliance with the land use plan promulgated pursuant to the stat-
ute.

Senator HATCH. As you know, some found this opinion controver-
sial. Some saw it as a shot across the bow against environmental
activist groups to try to buy up grazing permits and then seek to
retire them permanently in order to shut ranchers off from those
permitted areas. But at least in the case of a dispute over a portion
of Utah’s Grand Staircase Escalante National Monument, a spokes-
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man for the environmental group that sought to buy and retire
grazing permits had this reaction to your opinion. He said, “What
the Solicitor’s memo sets up is an acknowledgment of what we
have already known. Once an area is closed to grazing, someone
could still come along later and say we want to graze here, and the
BLM could reopen the area to grazing. What people consider new
about the memo is that plan amendments are not permanent, but
that was not new to us.”

Now, would you agree with this assessment of your opinion?

Mr. MYERS. I would, Senator. I think that the writer of that let-
ter was basically confirming my view as I stated to your earlier.

Senator HATCH. And he was an environmental leader in the
Intermountain West.

Mr. MYERS. That’s correct.

Senator HATCH. In fact, a portion of the 1999 Tenth Circuit in
Public Lands Council v. Babbitt that the U.S. Supreme Court did
not review found that there is a presumption of grazing use within
grazing districts, and that BLM could not unilaterally reverse this
presumption. Now, that finding supports your opinion, doesn’t it?

Mr. MYERS. It does, and I cited that opinion in my—

Senator HATCH. Well, then, you should not be criticized for some-
thing that is accurate, and admittedly accurate by the so-called en-
vironmentalists. Right?

Mr. MYERS. That is correct.

Senator HATCH. Okay. Now, let me also note that your opinion
supersedes a prior memorandum issued by former Secretary
Babbitt’s Solicitor on January 19, 2001, during the final hours of
the Clinton administration. Now, had that memorandum failed to
consider a critical factor in any analysis of grazing permits under
the Federal Taylor Grazing Act, namely, that the Secretary of the
Interior has deemed lands within existing grazing districts “chiefly
valuable for grazing and the raising of forage crops.”

Mr. MYERS. You're referring to a memorandum and an opinion
that was written by my predecessor, Solicitor Leshy.

Senator HATCH. Right.

Mr. MYERS. I read that and essentially agreed with his analysis.
What I did was take it a step or two farther to address particular
issues that were coming up in the context of the Grand Staircase.

Senator HATCH. And good legal consideration allowed you to do
that, in your opinion, right?

Mr. MYERS. That’s correct, yes.

Senator HATCH. Okay. Now, Mr. Myers, you and many others
have criticized the Endangered Species Act for its basic failure: the
very small percentage of species that actually have been recovered
during the law’s 30 years, and for functioning in practice as tool
for land use control by Federal agencies and environmental activ-
ists. Clearly, many of your private clients were and are adversely
impacted by the ESA, which is why you have spoken out against
its abuse, as any advocate would argue, and would. But when you
became Solicitor General of the Department, you had to and did de-
fend the ESA. Is that right?

Mr. MYERS. That’s right. And, Senator, I want to make one clari-
fication, if I might. I don’t think I've ever been critical of the En-
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dangered Species Act. The reference you make is criticism to mis-
use of the Act.

Senator HATCH. Okay. Could I ask one further question, Mr.
Chairman?

Chairman SPECTER. Certainly.

Senator HATCH. Moving to just a more concrete example of an
abuse of the ESA that you successfully fought, can you tell us
about the 1998 Arizona Cattle Growers’ Association case in which
the Federal district court judge noted that he did not believe that
Congress intended “to have good people who were trying to make
a decent living for themselves and their families in a hard business
put out of business based on mere speculation” that an endangered
species might be harmed?

Mr. MYERS. That was a decision of the Ninth Circuit on review
of the district court’s opinion.

Senator HATCH. The Ninth Circuit affirmed that decision in
2001, right?

Mr. MYERS. That’s right, and I agreed with the Ninth Circuit’s
decision.

Senator HATCH. It was a 3-0 panel decision.

Mr. MYERS. Correct. Basically what the Ninth Circuit held was
that land use managers in the Federal Government should not use
the Endangered Species Act and that provision within the Act re-
garding takings and issuing of permits where there are no endan-
gered species.

Senator HATCH. And the panel was composed of two judges ap-
pointed by President Clinton and one judge appointed by President
Reagan. And one of the judges appointed by President Clinton
wrote the following, “The Fish and Wildlife Service acted in an ar-
bitrary and capricious manner by issuing incidental statements im-
posing terms and conditions on land use permits where there either
was no evidence that the endangered species existed on the land
or no evidence that a take would occur if the permit were issued.
We also find that it was arbitrary and capricious for the Fish and
Wildlife Service to issues terms and conditions so vague as to pre-
clude compliance therewith.”

So basically abuses of the ESA by Federal agencies are not just
figments of the fevered imaginations of property rights zealots as
many leftist environmental groups would have us believe. Was it
abuses of this kind—and I am sure you can cite others—that led
to your reported statement at the Nevada Cattlemen’s Association
meeting in 2002 to the effect that the ESA ought not to be used
by Federal agencies as a land management or zoning tool?

Mr. MYERS. That’s right. I was referring to the Ninth Circuit de-
cision that we’ve been talking about when I made that comment.

Senator HATCH. You would be heck of a poor intermountain law-
yer if you did not make that argument. Would you agree with me?

Mr. MYERS. Well, I felt like I was on pretty good ground since
the Ninth Circuit had decided it.

Senator HATCH. I think you are on good grounds, and some of the
criticisms that are used against you have not acknowledged the
fact that you are one of the experts in these areas and, frankly, a
very honest, decent, competent man. And I just wanted to bring
some of these things out. I wish I had a little more time.
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Mr. MYERS. I appreciate it.

Chairman SPECTER. Senator Hatch, a little extra deference on
time as an ex-Chairman and somebody who did not get to make an
opening statement. And Senator Hatch knows an intermountain
lawyer when he comes up against one.

Senator HATCH. I do, and this is a very good intermountain law-
yer, but really a good lawyer for our country as a whole, even
though he undoubtedly has differed with some of our folks on this
Committee from time to time. But, gee, that is not unusual either.

Chairman SPECTER. Senator Leahy?

Senator LEAHY. Thank you, Mr. Chairman.

Let’s go into this Inspector General report. We have talked about
it. The press has certainly carried a lot about it. The Inspector
General of the Department of the Interior issued a report on the
results of its investigation into a settlement reached between BLM
and Harvey Frank Robbins, a rancher in Wyoming.

Incidentally, Mr. Chairman, before I go on, I have got—Senator
Hatch spoke of people who may oppose or not oppose. I would want
to put into the record the letters and editorials in opposition.

Chairman SPECTER. Without objection, they will be made a part
of the record.

Senator LEAHY. But I know the press reports say you have been
absolved of blame in the Robbins settlement. I still have a couple
of questions about the role of political influence in this case, espe-
cially your role in the hiring and the supervising of Robert Comer.
He 1s the lawyer whom the investigation, as you know, squarely
blamed for this mess. He is responsible for what apparently the In-
spector General and just about everybody else regards as a sweet-
heart deal made for Mr. Robbins. Mr. Comer was at that time a
political appointee in your office working as just one of a few Asso-
ciate Solicitors.

What was your role in recruiting and getting approval for Mr.
Comer’s hiring at the beginning of the administration?

Mr. MYERS. It was the same process, Senator, that was used for
political hires in my office. I had a handful out of the 300—

Senator LEAHY. I am asking about him specifically.

Mr. MYERS. Right. I understand. I would look for candidates who
would fill various Associate Solicitor positions, and the one that he
filled was Associate Solicitor for Land and Water.

Senator LEAHY. Why did you pick him?

Mr. MYERS. Based on my understanding of his work in the past,
his resume, he came with good references.

Senator LEAHY. How did he first come to your attention?

Mr. MYERS. I had known Mr. Comer prior to becoming Solicitor
because he worked in Federal land issues, as had I. That’s a fairly
small bar, so to speak. I don’t recall precisely how he came to my
attention. Often these people would put their resumes into the
White House for positions. The White House then sends them out
to the various agencies for review. I don’t recall if that’s how I got
his resume or not.

Senator LEAHY. The reason I ask you, at your first hearing you
testified you specifically authorized a subordinate to negotiate the
Robbins settlement. Was that subordinate Mr. Comer?

Mr. MYERS. Yes, it was.
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Senator LEAHY. Did you ask him to work on this matter, or did
he ask you to—

Mr. MYERS. No, he came to me. The BLM, the client agency,
came to him and said, “Would you help us settle this matter?” Mr.
Comer came to me and said, “The client wants me to help settle
this matter, and I'd like to work on it.” He didn’t need to ask my
approval. He already had that authority under the Solicitor’s man-
ual that was in place.

Senator LEAHY. But you said you specifically authorized a subor-
dinate to negotiate—

Mr. MYERS. I said it was okay because it was okay for him to
try to settle an administrative case.

Senator LEAHY. When I read the IG report, it makes a pretty
mysterious reference to some friends of Mr. Robbins and his father,
one of whom the IG refers to as a political consultant who had
known Mr. Robbins since their childhood.

Now, one of these friends seems to have been the one to arrange
a meeting Robbins had in Washington with the chief of staff of the
BLM and some Congressional staff to discuss the problems he was
having with the Wyoming BLM. These friends attended the meet-
ing. Mr. Comer was there, too. Did you know about these friends
of Mr. Robbins and their role in helping Robbins out with these
components of the Department of Interior?

Mr. MYERS. No, Senator. The first time I learned about that was
when I read the redacted report of the Inspector General.

Senator LEAHY. Do you know who they are now?

Mr. MYERS. I have no idea who they are.

Senator LEAHY. Did anyone either outside or inside the Depart-
ment of Interior, including Mr. Comer, ever speak to you or let you
know in any way that Mr. Robbins’ problems with BLM in Wyo-
ming should be taken care of because of his political consider-
ations?

Mr. MYERS. No, sir.

Senator LEAHY. What about once you learned of the problems
with the Robbins settlement? You said you were aware of the prob-
lems about 6 months after the settlement was signed. We know the
IG investigation was already going by June of 2003. So I assume
that means you were aware in the late spring of that year at the
time you started asking questions about the settlement and its un-
fair terms, the Wyoming U.S. Attorney’s objections to it.

So with all that, what kind of disciplinary action did you take
against Mr. Comer?

Mr. MYERS. Well, let me first say that I was very concerned by
what I read in the IG’s report. It disturbed me greatly.

When I saw the reports that there was potentially something
amiss—and obviously there was—I asked a senior attorney in my
employ to work with the Assistant Secretary, who was also con-
cerned about it. She had assigned someone to look into this on her
behalf. I asked a senior attorney not involved at all in the discus-
sions or the negotiations to assist her to see if we could figure out
what was going on.

Senator LEAHY. Did you help Mr. Comer, to use the expression,
burrow into a career position in the Solicitor’s Office. You know, he
had been a political appointee. At some point somebody agrees to
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take him out of that and put him into a career safer position. Did
you have anything to do with that?

Mr. MYERS. I made sure that that process followed the civil em-
ployees statutes.

Senator LEAHY. What does that mean?

Mr. MYERS. Well, he had to compete for that position. He had to
compete against other candidates who also wanted the same open-
ing.

Senator LEAHY. Who made the final decision? Were you involved
in the final decision?

Mr. MYERS. I was. Yes, I was. I'm trying to remember how this
works. A panel was put together to review the candidates. They
picked out the top three or so. I think they made a recommenda-
tion to me as to who they thought would be best. I signed off on
the recommendation. Then it goes through the Office of Personnel
Management and through the departmental Office of Personnel
Management, and then—

Senator LEAHY. Who picks one out of those top three? Did you?

Mr. MYERS. I'm trying to recall how that—really, how that
works. I think that the ultimate decision—my review of it is near
the end of the pipe. And then there’s an executive official within
the Department who actually signs off on it after getting OPM
clearance.

Senator LEAHY. I want to go back to that, Mr. Chairman. Thank
you.

Chairman SPECTER. Thank you, Senator.

Senator Coburn?

Senator COBURN. Thank you, Mr. Chairman. Good to see you.
Sorry I missed the opening statements.

Just a couple of questions. One of the things that I have noted
is there is a lot of criticism of your words, but very little criticism
of your actions. And at your time while you were Solicitor for the
Department of Interior, was there ever a time at which environ-
mental groups praised your work in terms of your carrying out of
your duties and responsibilities to where it benefited the environ-
ment and the environmental groups?

Mr. MYERS. Often what I did, Senator, was fairly behind the
scenes, so I did not appear in the marquee credits, but the actions
that I took advanced environmental causes and issues that were
praised. I think, for instance, of a settlement that we worked out
on the Lower Penobscot River in Maine that was roundly ap-
plauded by the environmental community. I think of actions I took
in Dinali National Park in Alaska to prevent gold-mining activities
within the boundaries of the park on patented mining claims; pre-
venting trespass in Wrangell-St. Elias by an inn holder who had
access to a bulldozer; by prosecuting through the Department of
Justice trespass actions of ranchers in California and in Nevada;
by seeking a record-breaking monetary penalty against an oil com-
pany that was illegally flaring gas in the Gulf of Mexico.

That is a rough run around the country.

Senator COBURN. The question has been made of frivolous law-
suits. It may not be a question you necessarily want to answer, but
I think it is important to recognize that there are frivolous lawsuits
in environmental areas that were never intended by the Congress
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to use as a method to delay an action in some way that has nothing
to do with the environmental action or the lawsuit at the time.

Did you see that frequently, one? And, number two, are there
things that should be changed in terms of, for example, ESA and
the Clean Air Act and the Clean Water Act that would make them
more pro-environment but at the same time release the freedom of
time in which we can accomplish things that are better for the en-
vironment and better for the country as a whole?

Mr. MYERS. Generally with regard to litigation reform, those
issues do not go to the substantive statutes themselves. They go
more to management of court dockets, to filings, trying to reduce
both the time and expense that litigants face when they want ac-
cess to the courts. Obviously, every litigant deserves that access.
But some are barred simply because they have neither the time nor
the money to pursue it, and that is a factor which I think is widely
recognized and was recognized by the Congress in the Judicial Im-
provements Act of 1990 and at other times.

As to the specific substance of statutes, my only comment there
would be a generic one, which is, of course, Congress always needs
to look at how statutes which, when they are passed, have mar-
velous and laudatory goals, how those statutes are being imple-
mented by the agencies, whether the agencies are getting it right
in compliance with Congressional mandate, and whether some
amendments are useful.

Senator COBURN. One final question if you could. Can you tell me
why you would like to have this position?

Mr. MYERS. Yes, Senator, I can. For an attorney who works in
the judicial branch of the three branches of our Government, this
would be the penultimate opportunity for public service. I have al-
ways enjoyed public service. I think that’s probably clear from my
record. I've been in three Cabinet-level agencies, and I've worked
as a staffer for this body. So it is something that appeals to me.
It’s an opportunity to give back and an opportunity that would be
tremendously humbling to me if I were so fortunate as to be con-
firmed.

Senator COBURN. All right. Thank you.

Mr. Chairman, I yield back.

Chairman SPECTER. Thank you very much, Senator Coburn.

Senator Feinstein?

Senator FEINSTEIN. Thank you, Mr. Chairman, and welcome
back, and welcome back, Mr. Myers.

Mr. MYERS. Thank you, Senator.

Senator FEINSTEIN. Mr. Chairman, I want to just say one thing
about the Ninth Circuit, just for the record. There are 28 judges.
Four appointments have already been made by the President serv-
ing. That is 14 percent of the circuit. There are another four open-
ings. When the President fills them, that will be 30 percent of the
circuit filled. So, you know, I think many of us are concerned that
the circuit remain a mainstream circuit. And I think the concern
over Mr. Myers is really the environmental record, not only as an
advocate but as the Solicitor for the Department of Interior. And
so I would like to ask this question of Mr. Myers. It is along the
line of what Senator Leahy has asked you, and that is the Inspec-
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tor General’s recent report on your office and the settlement of the
Robbins case.

I think the report called your deputy’s work “disconcerting.” The
report goes on to say that Mr. Comer entered the Federal Govern-
ment into a settlement that was essentially not supported by law.
And Mr. Comer told the Inspector General in its 2003 investigation
of you that he had briefed you on the settlement. And you testified
at your hearing last year to Senator Durbin that you were not
aware of the terms of the settlement in Wyoming.

Have you read the settlement now?

Mr. MYERS. Yes, I have.

Senator FEINSTEIN. And what do you think of it? Is it a settle-
ment that you think your office should have entered into?

Mr. MYERS. Well, I think there are problems with that settle-
ment. There’s one good provision in it, and that was that provision
which said that if the rancher violated any terms of the agreement,
it could be withdrawn. And it was.

Senator FEINSTEIN. Is it a settlement that you think your office
should have entered into?

Mr. MYERS. No, Senator, not the way it was done. I think from
my reading of the IG’s report, there were serious concerns raised
by the U.S. Attorney’s Office that apparently were not adequately
considered in that settlement.

Senator FEINSTEIN. I appreciate that.

In 1988, in discussing judicial activism, you wrote the following
quotation in the Denver University Law Review on page 22:
“Interpretism does not require a timid approach to judging or pro-
tecting constitutionally guaranteed rights. Interpretism is not syn-
onymous with judicial restraint and may require judicial activism
if mandated by the Constitution.” That is a direct quote.

Does that mean you will be an activist judge?

Mr. MYERS. No, it doesn’t. What I was trying to convey in that
quote was that a judge should not have a crabbed interpretation
of a statute that he or she may be reviewing in a particular case,
that the judge should give it a full and fair and reasonable mean-
ing, and that that’s the right approach. And, therefore, if a judge
is presented with a particularly egregious activity of a defendant,
perhaps in a criminal setting, that the judge should not be timid
or restrained about bringing the full force of the law down to bear
on a convicted criminal.

Senator FEINSTEIN. Thank you.

In that same Denver University Law Review article, on page 25,
you wrote, and I quote, that “the Supreme Court has started to re-
treat from the generalized right of privacy set forth in Griswold
and Roe v. Wade.” As evidence, you cited Bowers v. Hardwick.

As you know, since you wrote your article in 1988, the Supreme
Court has affirmed Roe in Planned Parenthood v. Casey, and it has
overruled Bowers in Lawrence v. Texas.

What do you think about the Casey and Lawrence decisions? Are
they examples of, as you wrote, situations where the Court departs
from the laws—this is your quote—“the Court departs from the
laws as embodied by the Constitution and the statutes and sup-
plants the individual morals of the Justices”? If you were—well,
perhaps you could just answer that?
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Mr. MYERS. Okay. No, I don’t think it’s an example of judicial ac-
tivism. I think that was your question. When I wrote that comment
about Bowers v. Hardwick, it was shortly after that case had been
decided, and many scholars, academics, in my review of the lit-
erature suggested that it was a retreat from where the Supreme
Court had been prior to that decision. As you note, in Lawrence v.
Texas, the Supreme Court has overruled Bowers v. Hardwick, and,
of course, Lawrence v. Texas is the law of the land.

You also mentioned Griswold v. Connecticut. 1 consider that to
be a bedrock of our privacy standards through the Supreme Court
and, frankly, one that I am enamored with. I don’t know if I've ever
put it in writing, perhaps somewhere, but there was a quote by
Justice Brandeis in a 1928 dissent that he wrote in Olmstead v.
United States, where he said, “The essence of privacy is the right
to be let alone.” And it’s one of the most cherished of all rights.

Senator FEINSTEIN. Okay. Let me say this: Virtually every envi-
ronmental organization that I know of opposes your nomination.
They essentially, I think, feel that your views on takings as well
as other subjects are such that environmental law wouldn’t stand
a fair shake in the Ninth Circuit.

I would like you to make the case as to why you believe you
could provide a fair and open and just hearing in environmental
matters, particularly when your tenure as an advocate and your
tenure in the Department seemed to favor the opposite side.

Mr. MYERS. Senator, I would start with another writing of mine
from 1990, when I said that it’s the essence of judging to dis-
passionately review the case before that judge and regard for the
law and the facts, without regard for political persuasion or public
opinion.

I move forward from that to my private life. A good indication
of a person is what they do on their free time. I've spent a lot of
my free time working for the environment, volunteering for the
Forest Service, volunteering for the Park Service, volunteering for
the local city Department of Parks and Recreation. So I think that
is where I would tell my environmental friends to look first because
that is, I think, a true mark of an individual, what they’re doing
when they’re not on the clock.

Then I would take them through decisions I made as Solicitor,
and I mentioned several of these to Senator Coburn, decisions
which based on my neutral reading of the law were compelled to
reach a conclusion that was pro-environmental, and I did so and
I didn’t faint from that obligation.

Yes, I have an extensive record. Sometimes I came down with de-
cisions which environmental advocates did not like. Sometimes I
came down with decisions that they did like. And I would ask them
to look at the entire picture and judge me on that.

Senator FEINSTEIN. Thank you.

Thank you very much, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Feinstein.

Senator Feingold?

Senator FEINGOLD. Thank you for appearing before us, Mr.
Myers. You have been asked about your role in the Robbins settle-
ment agreement, and I was surprised that a rancher who moved
to Wyoming from Alabama in 1994—we are not talking here about
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a family who had ranched this land for decades—and who had a
RICO suit pending against BLM employees would be able to ar-
range such a high-level meeting to discuss his case.

From 1996 to 2001, the BLM cited Robbins for 25 different tres-
pass violations, more than half of which were classified as “re-
peated willful violations.” In fact, a local BLM official declared that
“Mr. Robbins’ conduct was so lacking in reasonableness and respon-
sibility that it became reckless or negligent and placed significant
undue stress and damage on the public land resources.”

Yet, in February 2002, Mr. Robbins, dJr., his father, Mr. Robbins,
Sr., the chief of staff of BLM, a political appointee, other BLM offi-
cials, Mr. Robert Comer of your office, a political appointee, the
DOI Congressional liaison, and Congressional staff from Wyoming
met at DOI headquarters in Washington to discuss the possibility
of a settlement.

After this high-level meeting in Washington, the Department en-
tered into an illegal settlement agreement with Mr. Robbins in
January 2003. The agreement forgave 16 grazing violations dating
back to 1994 and gave him preferential grazing fees. Even more
unusual, Robbins obtained a special status whereby only the Direc-
tor of the BLM, also a political appointee, or her designee may cite
him for future violations. According the Inspector General, your
employee and political employee Robert Comer “failed to act impar-
tially and gave preferential treatment to Mr. Robbins in negoti-
ating and crafting the settlement agreement.”

According to the Center for Responsive Politics, Mr. Robbins’ fa-
ther, Harvey Frank Robbins, Sr., of Muscle Shoals, Alabama, do-
nated $25,000 in soft money to the Republican Party in 2000. Ac-
cording to the Inspector General’s report, Harvey Frank Robbins,
Sr., also attended the February 2002 meeting at DOI headquarters
with your office.

Would someone whose father had not contributed $25,000 in soft
money to the RNC receive this type of preferential treatment Mr.
Robbins received from the Department of Interior headquarters?

Mr. MYERS. Senator Feingold, I want to correct one thing I
thought you said, which was a meeting arranged in my office. It
was not in my office. It was, I believe, in the offices of the BLM.

I didn’t know Mr. Robbins prior to that meeting. I have never
met him or talked to him since, and I was unfamiliar with what-
ever experience he has or political connections he might have. So
from where I sat, he was an unknown. He was a rancher who was
in a dispute with the BLM over his grazing permits in Wyoming.

You cited the IG’s report that said that that meeting occurred
and included staff members from the Wyoming Congressional dele-
gation. I do not know this, but I infer from the IG’s report that per-
haps those staffers asked for the meeting to occur.

Senator FEINGOLD. But do you think somebody who had not con-
tributed $25,000 in soft money to the RNC would have received
this kind of meeting?

Mr. MYERS. I would hope that political contributions would have
no effect whatsoever.

Senator FEINGOLD. But is that your view that they have no effect
whatsoever in a situation—

Mr. MYERS. Yes.
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Senator FEINGOLD. In an unusual meeting as this?

Mr. MYERS. Yes, that’s my view.

Senator FEINGOLD. Well, this meeting and this settlement dis-
turbs me, not just because of the influence peddling it speaks of
and its reflection on how your office operated, but because it under-
scores a concern I have about your ability to be impartial. It seems
that only certain interests had access to your office under your ten-
ure as the Department’s top lawyer.

You testified previously that you did not meet with the Quechan
tribe before you issued your legal opinion and the resulting decision
to approve the highly controversial cyanide heap leaching Glamis
Mine which rests on sacred tribal land. Tribal leaders have called
your legal opinion “an affront to all American Indians.” Yet you
were able to meet with mining industry officials 27 times during
the first year of your tenure as the Solicitor. In response to Senator
Feinstein’s written questions, you said that you didn’t meet with
tribal leaders involved in the Glamis Mine because of the Sep-
tember 11th tragedy. Yet you met with mining officials from the
company who wanted to develop the mind on September 13, 2001.
The tribe has termed your written responses to Senator Feinstein
in the Glamis matter and your use of the September 11th tragedy
as the reason that you did not meet with the tribe as “highly offen-
sive.”

If you are not willing to meet with both parties involving a con-
troversial decision where the Interior Department has tribal trust
responsibility, will you please tell the Committee why we should
believe that you will be impartial as a judge?

Mr. MYERS. Senator, regarding the meeting with the representa-
tives from the Glamis Mine, that occurred in my office here in
Washington, D.C., on the 13th of September. That invitation that
I received from the tribe was to travel to California. I believe I'm
correct in stating that planes were all grounded at that time, and
they could not have traveled here to meet with me, and I could not
have traveled there to meet with them. Had they wished to meet
with me in my office as the mining company did, I would have wel-
comed them into my office.

I subsequently did meet with them after I issued my opinion, and
they presented to me a PowerPoint presentation of their concerns.
That presentation affirmed for me the facts that I knew about that
situation prior to the time that I wrote my opinion.

Senator FEINGOLD. Well, as I understand it, your predecessor at
least gave them a call before he issued his ruling, and I would sub-
mit that even if you could not have met with them, if that is true,
you could have at least picked up the phone.

Mr. MYERS. Senator, on that point, I don’t know, of course, what
my predecessor did, but I did read a review from the Inspector
General of that question, and he said that my predecessor had
never met with the tribe. He issued a legal opinion, and I reviewed
his legal opinion to determine whether I agreed with it. It was a
discrete legal issue, and in my mind fairly akin to a summary judg-
ment motion in that the facts were not in dispute from any side,
and the question was, as a matter of law, was my predecessor’s
opinion correct. I decided it wasn’t.

Senator FEINGOLD. Thank you, Mr. Chairman.
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Chairman SPECTER. Thank you, Senator Feingold.

Mr. Myers, in your long career in public service, you have made
many decisions. It is perhaps more interesting to be critical of some
of them, but I would suggest for the record that there are many
which you have made which support the pro-environmental posi-
tion. And as Solicitor for the Department of the Interior, you have
been involved in some of the settlements of cases which were very
favorably reported by environmental protectionist groups such as
the Shell Oil-based activities on the Gulf of Mexico and the Gov-
ernors Island National Monument in New York Harbor.

Would you expand upon those particular items and other high
marks which you have weighed in on for environmental protection?

Mr. MYERS. I will, Senator.

Chairman SPECTER. I think, Mr. Myers, there is a real balance
in your record if we were to spend the next month with you on the
witness stand.

Mr. MYERS. I would be happy to give you the citations.

Chairman SPECTER. Well, how about next month.

Mr. MYERS. Senator, I will talk to you about the two that you
mentioned and add maybe one or two other examples.

The first one you talked about was the Shell Oil matter in the
Gulf of Mexico. The Shell Oil Company had for some time been
flaring gas from its platform. Before a company can flare gas from
a platform in the Gulf, it has to keep records of that flaring. It has
to report it to the Minerals Management Service within the De-
partment of the Interior.

Investigations revealed that they had neither kept the records
nor informed MMS about their activities. These were violations of
the law. We set about to correct that and imposed upon them a $49
million payment, a duty to keep adequate records and to follow up
with the Department of Justice on how they were complying with
that settlement.

You also mentioned the Governors Island matter in New York
Harbor. Governors Island is a wonderful piece of Federal land in
the harbor off of Manhattan Island. You see it as you travel from
Manhattan Island to Ellis Island or Liberty Island. But most peo-
ple probably don’t know what’s there. It is an island that has been
in the ownership of the United States for over 200 years. It has
Castle William and Fort Jay, I think it’s called, on that site, all em-
battlements created for the protection of the harbor against war-
ships of the day.

President Clinton designated it as a national monument, but
there was a problem with the statute that required the sale of the
island, including the national monument, to the city or the State
of New York, giving them the right of first refusal on the bid. We
didn’t want to see that monument lost out of Federal hands, so we
worked with the city and the State and with an intervening envi-
ronmental group to arrange a transfer of the island to us via that
intermediary. At the same time we increased the size of the monu-
ment to add additional protection.

I had the opportunity while I was Solicitor to go to the monu-
ment and to look at it. It’s an amazing piece of property. I'm ex-
cited about the opportunities there. There’s a huge amount of reha-
bilitation because many of the buildings have fallen into complete
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disrepair. But we enhanced the size of that monument and pro-
tected it.

Chairman SPECTER. And pardon my interruption, but a couple of
points I want to make, and we are going to conclude this hearing
hopefully reasonably soon. That action was very highly praised by
environmental groups and it has protected a great U.S. national
asset.

Mr. MYERS. That’s right. No one wanted to see the loss of Gov-
ernors Island.

Chairman SPECTER. You have, in Colvin versus Snow and other
similar cases, specifically authorized the regional solicitors to seek
enforcement action against ranchers who refused to pay applicable
grazing fees for their use of public lands?

Mr. MYERS. Correct.

Chairman SPECTER. So you have taken some stands against
ranchers—

Mr. MYERS. Impoundment of livestock.

Chairman SPECTER.—whom you are generally charged with hav-
ing unduly favored?

Mr. MYERS. Right. Impoundment of livestock for sale by the BLM
because of trespass, actions by the U.S. Attorney’s Office, prelimi-
nary injunction sought in District Court in California against a
rancher who decided to use a bulldozer.

Chairman SPECTER. Pardon the interruption again, but I only
have time for one more question if I squeeze it.

That is your advocacy in urging young people to take up public
service and your service on the American Bar Association’s Public
Lands Committee and the article you published in the American
Bar Association publication on public lands and land-use relating
to public service, could you state for the record what you did in
that respect?

Mr. MYERS. Yes. I was assisting the Chairman of that ABA Com-
mittee in writing an occasional column in the newsletter that the
Committee put out. My particular focus was on public service and
I think you are referring to an article that I wrote that it was im-
portant for lawyers to give back to their community, not just in
typical pro bono legal activities but also in going into classrooms,
in helping devise easy to read and understandable environmental
codes, and in working with the community on environmental
issues.

Chairman SPECTER. Thank you, very much. Senator Leahy.

Senator LEAHY. Thank you and I will be brief.

I am just still on this Comer. There are three people there.
Which one of the three did you recommend?

Mr. MYERS. Bob Comer.

Senator LEAHY. Would it be safe to say your recommendation
would carry a fair amount of weight?

Mr. MYERS. Probably, yes, sir.

Senator LEAHY. Considering some of the things that came out in
the IG’s report, how do you feel about that?

Mr. MYERS. Well, Senator, had I known then what I know now,
I would have made a different decision.
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Senator LEAHY. But he came in with a lot of political power be-
hind him and he is now ensconced in a nice safe position; is that
not correct?

Mr. MYERS. I do not know that he came in with a lot of political
power. There were a lot of good candidates that I reviewed for that
position.

Senator LEAHY. But he has got himself in a nice safe position
now. If he is a political appointee he could be easily fired for the
things that went on.

Mr. MYERS. Right. When I hired him, he came into the office as
a political appointee.

Senator LEAHY. Lucky Mr. Comer.

Mr. MYERS. Well, after reading that report I am not sure I would
say lucky Mr. Comer.

Senator LEAHY. You have been asked a lot of questions about not
meeting with the Quechan Tribe. Am I pronouncing that correctly?

Mr. MYERS. Quechan.

Senator LEAHY. Quechan Tribe. You allowed a permit for a mine
which destroyed land sacred to them. Obviously your answers, both
your answers in the earlier hearing, your written answers, have
not satisfied them.

You are a Westerner. You deal a lot with the tribes. You look at
the National Congress of American Indians. I met up with them in
one of their meetings here. I was really impressed with the inten-
sity of their feeling. They have never taken a position on a judicial
nominee before you and they are opposing you. Why do you feel
that is so? Here is your chance to say something.

Mr. MYERS. I think that the opposition is based on that Glamas
matter that we have already discussed.

I would submit to you and to that group if they looked at my en-
tire record they would find a Solicitor who was very much an advo-
cate for Indian matters and tried to deal fairly with Indian mat-
ters. As examples, I would cite probably first and foremost my
work regarding the Sandia Pueblo.

Senator Bingaman had proposed legislation after two different
solicitors prior to my arrival had issued opposing opinions on
whether that Sandia Pueblo had any right or access to 10,000 acres
in the National Forest, an area which was of great significance and
sacred sites to that tribe in an issue that went back to the 1700’s
when the King of Spain issued a patent to the Pueblo.

I came in, I was asked by various factions who were debating
this question to issue my own opinion. I did not do so. Instead, I
came to this Senate and I testified in favor of Senator Bingaman’s
legislation. It passed and resolved the problem.

As part of that process I went out to the Sandia Pueblo. I talked
to the Pueblo leaders. I looked at the landscape, both from the air
and on the ground. And I talked to the others who were concerned
about as well, and came to the conclusion that the legislation was
the best approach.

Senator LEAHY. Let me ask you about another one involving
some of these same subjects. In November 2002 you convinced the
Department of Justice to file a friend of the court brief in State
Court of Nevada to argue against the State’s right to deny a permit
to the Oil-Dri Company that wanted to mine clay on Federal lands.
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You did this even though the Department of the Interior, your
department, had a trust relationship with the Reno-Sparks Indian
Colony. They, of course, strongly oppose the mine. Late last year
the Nevada court rejected your argument that Nevada could not
have local control over this decision. They said that Federal regula-
tions recognized the State law applies.

Do you agree with that decision or do you think the Bush Admin-
istration should continue to oppose the Reno-Sparks Indian Colony
and support the mining company?

Mr. MYERS. The court dismissed that action without prejudice,
based on lack of subject matter jurisdiction.

My involvement in that was to review the question specific to
whether a State or local Government could exercise regulatory con-
trol over Federal lands and to what extent they could. In the ami-
cus brief that we filed we said that State and local Governments
can enact environmental regulations specific to mining, as long as
those regulations are reasonable because of the primacy of the Fed-
eral Government on Federal land issues. That was, I think, con-
sistent with the Supreme Court’s decision in the California Coastal
Commission versus Granite Rock case.

As far as the concerns of the tribal entities, I did take those into
consideration and specifically in this manner. I was being pushed
by the Oil-Dri Company, through the Secretary in that they con-
tacted the Secretary and I saw the letter to her, to intervene in
that case and become a party on their side of the matter against
the county. I did not intervene. My recommendation to the Depart-
ment of Justice was to file an amicus brief, thereby foregoing an
opportunity to become a party in the case and simply acting as a
friend of the court on the particular issue of Federal environmental
regulation.

Senator LEAHY. The other part of my question, should the Bush
Administration continue to oppose the Reno-Sparks Indian Colony
and support the mining company?

Mr. MYERS. I think the Administration should continue to sup-
port the Supreme Court’s decision in the Granite Rock case. And
in comment this case that means that environment regulation im-
posed by State or local Governments is okay as long as it is reason-
able. And of course, the flip side of that coin is you do not want
State and local entities coming in and trying to undermine Federal
law on environmental issues that affect Federal lands. It is the
same principle that applies.

Senator LEAHY. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, very much, Senator Leahy.

I have good news before turning to Senator Schumer. He has
only one question. Senator Schumer.

Senator LEAHY. However, it is 14 minutes long.

Senator SCHUMER. Right. It has three parts.

Chairman SPECTER. He just raised the ante to two. And he can
ask as many as he wants within 5 minutes.

Senator SCHUMER. Thank you, Mr. Chairman.

Let me just, the places where I had asked you about the state-
ments which seemed rather extreme, you and some of your defend-
ers here seem to indicate well, when you are an advocate, that is
what you do.
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But the statement, for instance, that environmental legislation
harms the very environment it purports to protect is not from your
arguing as a lawyer for somebody, but was in an article you had
written in the—it is called Environmental Command and Control:
the Snake in the Public Lands Grass. It is in the Farmer, Ranchers
and Environmental Law Journal of 1995.

I believe the other quote comes from either that article or an-
other article, as well.

Are you saying when you wrote these articles these were not
your beliefs?

Mr. MYERS. I was on the staff of the National Cattlemen’s Beef
Association when I wrote that article and I was advancing the con-
cerns of the ranchers that were members of that organization.

Senator SCHUMER. In other words, this article was not your
views but the views of the cattlemen? Does it say that? I mean, I
do not know law journals, and I am not familiar with this publica-
tion, but I do not know law journals where people submit articles,
lawyers, distinguished lawyers, and simply represent a client, rath-
er their views.

Did it say anywhere in there that these are the views of the
Cattlemen’s Association and not of Mr. Myers?

Mr. MYERS. I do not know for sure without looking at it, but I
think it indicated that I was employed by those organizations and
that I was not writing in my individual capacity. And part of my
job at that time, Senator, was to advocate the constituents’ con-
cerns in the public media.

Senator SCHUMER. I want to ask you a question. So are you say-
ing you did not believe these things? That you only believed part
of what you wrote? That it was just hyperbole to make the point?
Or that you were just representing the Cattlemen’s Association?
Would you write articles where you did not believe what was said
but you were just representing your client in law reviews?

Mr. MYERS. Writing articles was part of my job.

Senator SCHUMER. I did not ask that. I asked you do you believe
these statements that you have written? Do you stand by them?

Mr. MyYERS. I stand by the statements that include that
environmentalism is good citizenship and good business and that
ranchers and environmentalists ought to work together.

Senator SCHUMER. I understand you stand by those. That is not
the question I asked you. I asked you do you stand by the state-
ment that environmental legislation harms the very environment it
purports to protect? You were not arguing a case there. That was
an article.

Mr. MYERS. That is right.

Senator SCHUMER. Do you stand by—do you believe that state-
ment?

Mr. MYERS. The statement was meant to suggest—

Senator SCHUMER. Do you believe it? I did not ask what it was
meant to suggest or who. I want to know if you believe it?

Mr. MYERS. I believe that sometimes environmental legislation
has a blunt sword approach to particular problems and that work-
ing with the regulated community can result in better environ-
mental protection than legislation, on occasion.
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Senator SCHUMER. So in other words, you left out the words
sometimes, on occasion? You just wrote a sweeping statement?

Mr. MYERS. Right.

Senator SCHUMER. How about this one? Do you believe the state-
ment you wrote that the fallacious belief that centralized Govern-
ment?can promote environmentalism—do you believe that state-
ment?

Mr. MYERS. It is the same answer, Senator. It is the point that
centralized Congressional action sometimes is not the best result
for an environmental problem.

Senator SCHUMER. I think you will admit that what you are say-
ing, if someone read this article and heard what you were saying
here, they would say those are two different things.

Mr. MYERS. I am no longer employed by the National Cattle-
men’s Association.

Senator SCHUMER. I understand that, but would they not say
they are two different things?

Mr. MYERS. I think they are sympathetic.

Senator SCHUMER. I would think any reading of this would say
there is quite a bit of divergence: a judicious statement that some-
times any law does not get applied right, as opposed to statement
after statement, broad sweeping statement basically holding in ill-
regard—and that is not as strongly as you put it—all environ-
mental laws.

Did you ever write anything when you wrote—you said you sup-
port the Clean Air and Clean Water Act. Was that written in your
writings back then?

er. MYERS. I submitted a brief to the Supreme Court in support
O —

Senator SCHUMER. I said in your article writings, you know,
where you are saying your own views or whatever?

What do we have? What can we cling to here, should we want
to support you, where you on your old, independently or while you
were working for the Cattlemen’s Association, which shows that
you were somewhat moderate and judicious? All of your statements
are over-the-top.

Mr. MYERS. Well, you asked on my own and when I was working
for the cattlemen. On my own, that would be my free time when
I volunteered for agencies to help environmental causes and to
clean up the environment that others had trashed.

In my capacity as an employee of the cattlemen, I wrote that
cattlemen, for instance feedlot operators, should get permits under
t}ile Clean Water Act and comply with them. Those are the exam-
ples.

Senator SCHUMER. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, very much, Senator Schumer, for
those two questions.

Senator SCHUMER. No comment, Mr. Chairman.

Chairman SPECTER. It is too late now not to make a comment.
You just did.

I think that this has been a very useful hearing because while
there can be many statements about your position on one side of
the advocacy line, there are other actions on your part which show
grave concern for environmental protection and public service.
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It is not unusual to have nominees appear before this Committee
who are controversial. But you can go back over statements which
I have made in the course of my activities and public service which
are subject to challenge. A week does not go by without a challenge
to the single bullet theory or Ira Einhorn or have not proved or
many, many other things which I have said.

I do not know but it might even be possible to go through Sen-
ator Schumer’s record and find statements which might bear on
Senator Schumer’s qualifications.

Senator HATCH. I would be amazed. I would just be amazed.

Chairman SPECTER. Senator Hatch, you might be right. But the
point is nobody comes to this hearing room perfect. Nobody comes
to this hearing room perfect.

I believe that the deference that the President ought to have is
fully within bounds as to your position. It is easier to talk about
being outside the mainstream and even poetic, you cannot see the
shoreline. But have reviewed your record very carefully. And I have
a record for supporting Democrats under the Clinton Administra-
tion when they were appropriate. And I have a record for opposing
Republicans. And I feel very comfortable supporting your record,
although many of my good friends on the environmental line have
urged me to the contrary.

I have listened to them and I have reviewed your record, and I
think you are fit to be a member of the Ninth Circuit.

Do you have family members with you today, Mr. Myers?

Mr. MYERS. No, Mr. Chairman. My children are in school and my
mother is with my children. Excuse me, my children’s mother is
with them.

Chairman SPECTER. It is my hope, I know this hearing is being
very closely monitored. Senators are obviously busy but I know
staffs are taking a look at it.

I count 98 votes for cloture—58. I wish I could count 98 votes for
closure. So we not have a cloture motion. I count 58 votes for clo-
ture, so hailing distance.

I think that you have helped yourself today, Mr. Myers, and 1
think you have helped the cause of trying to avoid the Constitu-
tional issues which we are all conversant with.

That concludes the hearing. Thank you.

[Whereupon, at 11:18 a.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]

[Additional material is being retained in the Committee files.]
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QUESTIONS AND ANSWERS

William G. Myers I1I

Boise, Idaho
March 9, 2005

The Honorable Arlen Specter
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Chairman Specter:

Please find sttached to this letter my answers to written questions from Senators
Leahy, Feinstein, and Feingold following my nomination hearing on March 1, 2005.

Sincerely,

ce: Honorable Patrick J. Leahy

Attachments
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Responses of William Myers
Nominee to the U.S. Court of Appeals for the Ninth Cicuit
to the Written Questions from Senator Patrick Leaky

1. There have been some questions surrounding your role in supporting legislation
that would have given away title te public lands in the Yuba Goldfields in
California. In June 2002, yon responded to a letter from Congressmen Wally
Herger and John Doolittle by asserting that “the Department [of the Interior] would
support private relief legislation conveying Lot 5 to [Yuba River Properties] should

gislation be introduced.” Private legislation was indeed introduced in resp to
this letter and now the Department of the Interior has withdrawn support for this
legislation.

BLM employees in California have been highly critical of your decision to support
legislation giving away this land. Deane Swickard, the Director of the BLM Office
in Folsom, Californis, told the LA Times: “There is 1.3 million tons of rock and
200,000 tons of sand [on the land in question . .. Why in the world would we give it
up? I'm not here to give away public resources.” Timothy Carroll, also of the
BLM's Folsom office commented to another BLM staffer, that it "'turns out Selicitor
William G. Myers I1I suggested this solution to Herger and Doolittle. Would have
been nice if ke had asked us first."

Before agreeing to give away valuable puhiic lands, why didn’t you make sure you
knew everything the local officials knew about the property in question?

Response:  Ireceived a letter from two Congressmen stating that Yuba River
Properties had a 1943 quitclaim deed from the Secretary of War in their chain of title.
The letter also said the predecessors-in-interest had for nearly SO years paid taxes on the
property. I asked attorneys in my Washington, D.C. office and my Sacramento office to
ook into these claims and draft a response. The draft response was researched by my
staff and BLM and reviewed by my office and other offices before it was presented to me
for signature.

My letter told the Congressmen that the land was still owned by the United States,
regardless of the quitclaim deed and payment of taxes, The letter stated that the matter
had been reviewed by BLM and the Regional Solicitor’s Office. The letter also
summarized the view of BLM and my staff to the effect that the tract was an isolated
parcel, not essential to BLM's managetnent of the public lands in the area, and lacking in
special environmental value and management goals. Tunderstood this to be the opinion
of BLM and my staff as presented to me in the draft letter. Certainly, no one told me the
eight-acre parcel was worth hundreds of millions of dollars. 1 was not informed that the
local BLM office opposed the draft letter, nor did anyone raise any objections to me over
the 16 months that I remained in office after I signed the letter. Not until T was out of
office did I learn that BLM and the Solicitor’s Office had new information that cast doubt
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on the information I had relied upon 21 months carlier. The Department’s March 4, 2004
letter makes clear that the key facts counseling 2 reversal of position did not come to light
until a 2004 report by the same offices I relied upon.

Were you aware at the time that the private legislation could set precedent that
would have made it more difficult for the Department of the Interior to resolve
similar title disputes for many other properties in the area with a total resource
value of hundreds of millions of dollars? Isn’t that a critical fact?

Response: Iswas not informed that this issue could set a precedent. As stated in
Interior’s March 4, 2004 letter, the information I had suggested that this eight-acre parcel
was a “one of a kind problem that could be fixed better by legislation than by litigation.”
Had I been informed of that precedential value, it is likely my response would have been
different.

2. In case after case, it scems that President Bush’s campaign promise to give local
citizens more control over federal land activities only applies when that local centrol
favors the proposals of polluting industries. This appears to have been the case in
both the Glamis and Oil-Dri matters. In other instances, your office in Washington
has trumped the decisions of local BLM offices when those field offices have tried to
clamp down on the improper or unlawful conduct of polluters and others who want
to take advantage of federal land, at the taxpayers’ expense. This was the case in
both the Yuba Flats and Robbins matters. How do you reconcile this discrepancy
between stated policy and actual fact?

Response: My former client, the Secretary of the Interjor, had and has a strong
emphasis on working with local citizens, communities and groups, I supported that
emphasis where and when I could, always bounded by federal law and regnlations.
Sometimes those laws and regulations were sympathetic to local control, sometimes they
were not.

3. In case after case, it also seems that your trust responsibility to the tribes gives
way to the interests of polluting industries who want to exploit federal land for their
own profit. This was true in the Glamis and Oil-Dri cases, In each of these cases,
did you perform any legal research that led you to the determination that your trust
responsibility to the tribes was of lesser import thap your responsibility to assist
polluting industries in making a profit?

Response: No.

4. One of the things that troubles me about your role in the Robbins deal is that by
authorizing Mr. Comer to work on the settlement, you signaled that your office was
open for use by politically-connected ranchers who want to get around compliance
with federal grazing Jaw, There are thousands of ranchers that graze their cattle on
public land, Mr. Myers, and thousands of disputes between these ranchers and
BLM officials. Isn’t it pretty unusnal for an Associate Solicitor in the headquarters

Id o004
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office in Washington DC, who is responsible for the legal disputes arising out of the
BLM and the Bureau of Reclamation across the country, to get directly involved in
settling an administrative dispute between a local BLM office and a single rancher?

Response: I had no information at the commencement of or during Mr. Comer’s
asked Mr, Comer to assist, apparently because of the ill will between Mr. Robbins and
BLM field staff. Associate Solicitor involvement in administrative settlements has been
sufficiently common to warrant express delegation of that authority in the Solicitor’s
Manual written by my predecessors and retained by me during my tenure.

5, In your time as Solicitor, were there any similar examples?

Response: Often Associate Solicitors would engage in local issues in an attempt to
resolve them. Often that engagemnent was in concert with one of the 19 field offices of
the Solicitor’s Office. Like Associate Solicitors, Regional Solicitors report directly to the
Solicitor and Deputy Solicitor. I often had Regional Solicitor involvement in local
matters that were in various stages of administrative or judicial litigation. One example
was the involvement of the Regional Solicitor in Sacramento in pursuing ranchers who
trespassed on BLM fand. His efforts were undeitaken with my knowledge and approval.

6, In answer to my question at your hearing abont yeur selection of Bob Comer for
transfer to a career position from which it is more difficult to fire him, you said had
you kpown then what you know now, you would have made a different decision,
When was Mr. Comer’s transfer to the career position approved and when was it
finalized?

Response: The Office of Personnel Management had final approval over Mr.
Comer’s selection. Ibelieve OPM approved it in March or April 2003.

When did Mr. Comer actually leave your office for the position in Denver? If you
do not know for sure, please consult the Office of the Solicitor at the Department of
the Interior for that information, including any and all dates relevant to the
personnel decisions made about Mr. Comer in relation to his transition to a career
position.

Response: I recall that a vacancy occurred in the Regional Solicitor position in Spring
of 2002. The personnel contractor for the Solicitor’s Office then advertised the opening,
solicited applicants and impaneled three Senior Executive Service officials to rank the
candidates. The panel presented the top applicants to me, including Mr, Comer, In
August 2002, I selected Mr, Comer from the list of top applicants and sent my
recommendation to the Department’s Executive Review Board for consideration. In
December 2002, the Executive Review Board approved the selection of Mr. Comer and
sent its Tecommendation to the Office of Personnel Management for review, including
heightened scrutiny of a political appointee seeking a carcer position. OPM approved the
selection of Mr. Comer and he became the Regional Solicitor in early April 2003.
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7. When did you first lesro that the Interior Inspector General was investigating the
Robbi ttl t? What acti if any, did yoa take when you learned of this
investigation? .

Response:  Ido not remember when I first learned about the Angust 14, 2003,
commencement of the Iuspector General’s investigation. I did not want to take any
action that would interfere with the investigation and he did not ask my assistance in his
investigation other than to interview me. Ileft office before his investigation was

complete.

8, When did you first Icarn about the objections to the Robbins agr ment expressed
by the Wyoming U.S. Attoroey’s office? What did you do upon learning these
concerns?

Response: 1 remember press reports in early July 2003, at least regarding the RICO
claims. Iasked Mr. Comer to explain why those claims had not been dismissed as part of
the settlement. Later, I assigned a senior attorney in my office to assist Assistant
Secretary Watson's efforts to ook into the sitnation. The senior attorney had not been
involved in the settlement negotiations.

9. Did you ever r d or take administrative or disciplinary action
Mr. Comer for his role in the Robbins settlement?

Response; When I left office, the Inspector General had not yet released his report. 1
did not discipline anyone prior to the time I left office because I thought the investigation
should conclude before assessing blame. .

10. Based on what you know now about Mr. Comer’s conduct in negotiating the
Robbins settlement, do you agree with the inspector general that Mr. Comer’s
conduct cries out for administrative action?

Response: 1 was very disconcerted by the information contained in the redacted
report. 1 must assume that the Inspector General’s recommendation is well-founded
based on his access to the full investigation and report.

11. While serving as Solicitor at the Department of the Interior, what contact did
you and your office have with Jack Abramoff?

Response: 1 do not recall having any contact with Mr. Abramoff. [ do not know if
any employee of the Solicitor’s Office had contact with Mr, Abramoff.
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Responses of William Myers
Nominee to the U.S. Court of Appeals for the Ninth Circuit
to the Written Q ions from Semator Dianne Fek i

Question 1: Three of President Bush’s other nominees apparently asked not to be
renominated—Judge Pickering, Judge Kuhl, and Claude Allen. But you stated in your updated
questionnaire that when the President asked if you wanted to be renominated, you said that yes,
you did. Can you please explain why you responded to the President that you wanted to be

reneminated, given that you know how many 8 s opposed your ination last year?

Response: Service as a circnit court judge is ons of the greatest opportunities for an attomney to engage
in public service. I have spent a decade in public service in the United States Senate, the Department
of Tustice, the Department of Energy, and the Department of the Interior. I find public service to be
very rewarding. It is a chance to “give back” something to this great Nation. It is for these reasons that
I wanted to be renominated and hope to be confirmed.

Question 2: What is it that you can say to me to persuade me to vote for you, given that I
opposed your nomination last year? This is an opportunity for you to help us understand more
about you, What new information is there that I, and the Senate, should focus on?

Response: [ appreciate this opportunity to discuss my entire record as an attorney in private practice
and in the public sector.

Private Sector: Thave worked approximately 14 years in the private sector. In the course of my career
in the private sector, I zealously represented clients according to the Rules of Professional Conduct by
advancing “whatever lawful and ethical measures are required to vindicate a client’s cause or
endeavor.” Throughout my career, it has been important to me to give back to the profession and
community through some sort of public service. To that end, I served as Vice-Chairman of the Public
Lands and Land Use Commtittee of the American Bar Association Section on Environment, Energy,
and Resources. ! also chaired the Idaho State Bar Board of Land Commissioner’s Federal Lands Task
Force Working Group and the Boise Metro Chamber of Commerce’s State Affairs and Natural
Resources Subcommittee. Ihave lobbied for varied interests including ranchers and I currently lobby
for an Indian Tribe on water and salmon habitat issues.

Public Sector: Another decade of my carcer has been devoted to public service. I was a legislative
counsel to Senator Simpson and [ served in the Departments of Justice and Energy. Most recently, 1
served as Solicitor at Interior. 1believe a review of my tenure as Solicitor shows that I was balanced in
my advice to my client, the Secretary of the Interior. The Department manages 20% of the United
States and much of its minerals. A unanimous Supreme Court recently opined that *“multiple use
management’ is a deceptively simple term that describes the enormously complicated task of striking a
balance among the many competing uses to which land can be put, ‘including, but not limited to,
recreation, range, timber, minerals, watershed, wildlife and fish, and {uses serving] natural scenic,
scientific and historical values.”” Norton v. Southern Utah Wilderness Alliance, 124 S.Ct. 2373
(2004). Like Solicitors before me, I strove to perform that “enormously complicated task” in a manner
consistent with my client’s goals. One indicator of my success is this: As Solicitor, I was involved in
8 cases decided on the merits by the U.S. Supreme Court. In 7 of thase 8 cases, the Court ruled in a
manner favorable to my client,
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Finally, I would point to (1) widely-respected Republican and Democrat leaders who support my
nomination, including former Secretary of the Interjor Cecil Andrus and former Wyoming Governor
Mike Sullivan, (2) the fact that a substantia) majority of the ABA committee thinks I am qualified for
the job, (3) the support I enjoy from my tribal clients, and (4) my personal devotion to our
environment.

Question 3: Do you agree with Chairman Specter that we should confirm your nomination in
order to give ideological balance to the Ninth Circuit? In light of Chairman Specter’s comment,
if the Senate does ultimately confirm you to the Ninth Circuit, do you think that vou will have a
mandate from the Senate to be an ideologically conservative judge?

Response: [ do not believe that confiunation provides a judge with any mandate other than to uphold
the oath of office without regard to political ideclogy.

Question 4: You told me at iast week’s hearing that, in retrospect, you do not think that that
vour office—the office of the Solicitor of the Department of the Interior—should have entered
into the Robbins settlement. Specifically, you told me, “I think from my reading of the IG's
report, there were serious concerns raised by the U.S. Attorney's Office that apparently were not
adequiitely considered in that settlernent.” The Inspector General found in its 2003 investigation
of some of your activities that you had been briefed on the Robbins Settlement. Is that true?
Please provide describe in detaif what you knew of the settlernent before your office approved it.
As part of your answer, please state whether or not you read the actual settlement before your
office approved it. If you did not read the settlement before your office approved it, please
explain why.

Response: [ had brief discussions with Mr. Comer several times during the course of the settlement
negotiations o the effect that he was still negotiating. He did not brief me on the substance of the
negotiations or any terms of the settlement. Idid not know the details of the settlement prior to its
approval. I did not read the settiement before it was signed by the client agency because the Solicitor’s
Manual expressly permits Associate Solicitors to settle administrative litigation. I had no information
prior to its execution to suggest that there were problems with the terms of the settlement. I did review
the scttlement in July 2003 after the media reported on it.

Question 5: At your hearing last week, I asked you about a quotation from an article that you
authored, where you wrote, “Interpretivism does not require a timid approach to judging or
protecting constitutionally guaranteed rights . . . interpretivisi is not synonymous with judicial
restraint and may require judicial activism if mandated by the Constitution.” I would like to
follow up on your apswer. Do yon understand the Constitution to i “require judicial
activism?” If so, please tell me which section or sections of the Constitution you are referring to,
and please explain why, in your opinion, that section or those sections of the Constitution require
judicial activism.

Response: Thark you for this opportunity to expand on my answer to your question in the hearing.
The Judiciary Committee’s questionnaire for nominees asked me to discuss my views on “judicial
activism.” My answer concluded by stating, “Judges must discern the fair meaning and intent of the
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laws they interpret without substituting their individual political philosophy for the will of the
legislature.” Istand by that answer. The passage to which you refer is in an article I wrote 16 years
ago on the nomination of Robert Bork to the Supreme Court of the United States. The passage
discussed Judge Bork’s staternents in his hearing and was intended to convey the idea that the opposite
of activisin, that is “judicial restraint”, is not an excuse to timidly interpret the Constitution or statutes
50 as to deny them their fair meaning. In other words, judicial activisin is not a license to substitute the
will of 2 judge for the Constitution or the will of the Congress and judicial restraint is not a license to
shy away from a full, fair interpretation of the Constitution or the will of Congress,

Question 6; You commented last week on your decision to reopen the question of whether to
permit mining on lands sacred to the Quechan Tribe in Califoruia. Regarding the fact that you
did not meet with representatives from the tribe before making your decision, you made the
following ¢ to Senator Feingold last week: “It was a discrete legal issue, and in my mind
fairly akin to a jud t motion in that the facts were not in dispute from any side.”
Federal Rule of Civil Procedure Number 56, which governs sumimary judgments in federal
courts, refers twice to “the hearing.” Black’s Law Dictionary (Sixth Edition) defines “hearing™
in part by stating, “The parties proceeded against or otherwise involved have [a] right 1o be
heard, in much the same manner as a trial ... .” (emphasis added.) I would ask you to examine
Rule 56, and then please tell me whether you still believe that the method you used to make your
decision regerding the Quechan Tribe is “akin” to what Rule 56 calls for. Is it your contention
that judges who hear summary judgment motions should not hold hearings? If you believe that
judges should hold hearings pursuant to Rule 56, do you wish to offer another explanation for
why you did not meet with representatives from the Quechan Tribe before issuing your opinion
about their sacred lands?

Response: My comments were intended to analogize to Rule 56(c) of the Federal Rules of Civil
Procedure where a court may render a decision on a matter if there is no genuine issue as to any
material fact and a party is entitled to judgment as a matter of law. I did pot discern a material factual
dispute that was relevant to the proper interpretation of Federal Land Policy and Management Act
Section 601(f). Iwas fully aware of the Tribe’s view of the facts and the law from its filings in
litigation on the subject, its Augnst 2001 letter to me, and conversations with career attorneys in my
office. I therefore focused on the proper interpretation of the statute regarding minjng in the California
desert. My opinion did not authorize mining at the area in question. That would have bsen under
BLM'’s authority. No mining occurred at the propased mine site while I was in office. I do not koow if
any mining has occurred since I left office.

‘When factual issues were in dispute, I did not hesitate to investigate them. For example, T traveled to
the Sandia Pueblo in New Mexico to see first-hand the 10,000 acres of National Forest Jand in dispute
and their proximity to the crest of Sandia Mountain. These were key factua] questions that led me to
side with the Puchlo and support legislation to give them the land.

I believe that hearings on Rule 56 motions should occur more often than not. Most, if not all, circuit
courts have held that a district court may render summary judgment without a hearing if no useful
purpose would be served by a hearing. Rule 78 permits courts to determine motions without a hearing
and is sometimes cited as the basis for a district court’s discretion to forego 2 hearing.
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Responses of William Mvers
Nominee to the U.S. Court of Appeals for the Ninth Circuijt
to the Written Questions of Senator Russ Feingold

ROBRINS SETTLEMENT
1. As you know, the Inspector General of the Department of Interior recently released a
report about its 15-month in igation into a setth t with the Department and Harvey

Frank Robbins, a Wyoming rancher who failed to comply with federal grazing laws. In
your testimony before this committee in Febrnary 2004, you testified that yon autherized
Associate Solicitor Robert Comer, a Bush Administration pelitical appointee who reported
to you directly, to negotiate the settlement of the Robbins matter.

You told the Inspector General that you were not accurately informed of what was going
on in the Robbins settlement, and that you were unaware that local BLM officials and the
Department of Justice were concerned about the settlement. The Inspector General, in 2
recent press refease, stated that “Myers was, in fact, victimized when he was given a
distorted explauation by one of his senior associate solicitors.”

However, Rule 5.1(b) of the Model Rules of Professional Conduct states that a supervising
attorney “shall make reasonable efforts to ensure that the other lawyer conforms to the
Rules of Professional Conduct.” Furthermore, The Solicitor’s Manual allows you to
delegate authority to associate Solicitors to execute settlement agreements, but with limited
exception, including:

The delegated authority of Associate and Regional Solicitors is limited by the
following requirements:

1. Controversial Matters. A iate and Regional Solicitors must notify the
Special Assistant to the Solicitor, the Staff Assistant to the Solicitor, and
other affected A te and Regional Solicitors when any matter is likely to

generate significant controversy or attention from the public, press, interest
groups, state or tribal governments, or Congress. When possible, this
notification will take place prior to any potentially controversial action.

a) Wouldo’t this settlernent be “likely to generate significant controversy or
attention” given the fact that Mr. Robbins filed 2 RICO claim against BLM employees, and
that two congressional offices were involved in the initial settleroent meeting?

Response: During the time of the negotiations, I was not informed that RICO claims were
pending or that congressional offices were involved. Certainly, under the provisions of the
Selicitor’s Manual cited in your question, these issues should have been brought to my attention.
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b) Were you briefed on this settlement agreement before it was entered into? T yes,
by whom and when?

Response: 1 had brief discussions with Mr. Comer several times during the course of the
seitlement negotiations to the effect that he continued to be involved in the negotiating process.
He did not brief me on the terms of the draft settlemnent.

c) Did Mr. Comer brief you? If yes, how many times, during the course of the
negotiations, did Mr. Comer provide you with a briefing on the agreement? What did Mr.
Comer tell you during these updates about the status of the negotiations?

Response: Yes, Mr, Comer had brief discussions with me several times. He did not brief me
on the terms of the draft settlement. He told me he was continuing to work on the settlement in
the hope of resolving the disputes between the rancher and the BLM. '

d) Did you ever ask Mr. Comer whether anyone at BLM had expressed concern
about the terms of the settlement agrecment?

Response: ~-Not that I recall. As far as I was aware, the BLM had asked Mr. Comer to help
settle the case and was working with him to do so,

e} After you reviewed the Robbins settlement agreement, did you have any concerns
about the terms of the agreement? Specifically, were you concerned about the alternative
dispute process that only allowed the Washington DC Burean of Land Management
Director or her designee to cite Robbins for grazing violations, a provision that is unique to
this politically well-connected rancher?

Response: 1 did not review the settlement agreement until after it was signed. In conformity
with the Solicitor’s Manual, I authorized Mr. Comer, as an Associate Solicitor, to negotiate the
settlement. When 1 did review the agreement, shortly after media reports were published, I was
primarily concerned about the existence of RICO claims against BLM employees and a failure of
the agreement to dismiss those claims. As to the specific clause you reference, I read the BLM
Director’s “designee” to mean that any BLM employee so designated was authorized to cite
Robbins for grazing violations, including appropriate field office staff. This reading is reinforced
by the clause that the Director’s Office was not at any time foregoing its authority to enforce
BIM regulations or protect public land resources.

f) Do you believe that Mr. Comer lied to you or misled you about the course of these
negotiations during his updates to you?

Response: Based on the Inspector General’s redacted report, I believe there was additional
information about the course of the negotiations that should have been brought to my attention by
Mr. Comer.
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2. You testified that you did not meet with the Quechan Tribe before you issued your legal
opinion and the resulting decision to approve the highly controversial cyanide-heap
leaching Glamis mine, whick rests on sacred tribal land. As you know, tribal Jeaders have
called your legal opinion “an affront to all American Indians.” In resp to Senat
Feinstein’s written questi you said that you didn’t meet with the tribal leaders involved
in the Glamis mine because of the September 11 tragedy. Yet, you met with mining
officials from the company who wanted to develop the mine on September 13, 2001.

At your March 1, 2008 hearing, you stated that the Glamis matter “was a discrete legal
issue, and in my mind fairly akin to a summary judgment motion in that the facts were not
in dispute from auy side, and the question was, as a matter of law, was my predecessor's
opinion correct. I decided it wasn't,” You then stated “I subsequently did meet with [the
Tribe] after I issued my opinion, and they pr d to me a PowerPoint presentation of
their concerns. That presentation affirmed for me the facts that I knew about that
situation prior to the time that I wrote my opinion,”

a) Could you please explain when it would be appropriste for a judge to conduct ex
parte communications with only one side of a matter when considering a summary
judgment motion?

Response: The local rules for the federal district court in Idaho are instructive. Pursuant to
local civil rule 77.4, all parties should refrain from writing letters to the judge or otherwise
communicating with the jadge, unless opposing counsel is present. If [ had been a judge
reviewing the Glamis matter in litigation, then each party would have refrained from writing to
me or discussing their point of view with me or my staff in the absence of opposing counsel.
‘Were this matter before a court, as a judge I would have refrained from such communications.
Generally speaking, it is appropriate for the public to communicate with members of the
Executive Branch of government without the presence of opposing partics.

b) Please explain your comparison to the Glamis matter as a “summary judgment”
motion.

Response: My analogy to summary judgment was meant to convey that I understood the
facts, they were not in dispute, and that I focused on the proper interpretation of Federal Land
Policy and Management Act Section 601(f) as a matter of law. My opinion did not authorize
mining at the area in question. That wonld have been under BLM’s authority. No mining
occurred at the proposed mine site while I was in office. I do not know if any mining has
oceurred since I left office.

CLEAN WATER ACT
3, In a 1994 article for the Natioaal Cattl ’s A jation, you wrote: “The word

‘wetlands’ cannot be found in the Clean Water Act. Ouly through expansive interpretation
from activist courts has it come to be such a drain on the productivity of American
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agriculture.”

I have asked you twice before, but I still have not received an adequate answer. Could you
please list any of the cases you referred to in this article or any cases of which you have
become aware in which there has been an “expansive interpretation from activist courts” of
“wetlands regulation”?

Response: 1 cannot recall if I had particular cases in mind when I wrote that short article 11
years ago, The Supreme Cowrt’s decisions in Riverside Bayview Homes and SWANCC leave no
doubt that wetlands regulations are “inscparably bound up” with waters of the United States and
Congress” protection of those waters. If confirmed, I would respect and follow those precedents,

4. As you know, in United States v. Riverside Bayview Homes, Inc., 474 U.S, 121 (1985), the
United States Supreme Court i ly upheld the Reagan Administration’s
application of the Clean Water Act to protect wetlands.

Is the Riverside case an example of an “activist” Supreme Court? Why or why not?

_ Response: No. The unammous Coﬁrt grounded its decision in the Clean Water Act and the
" agency regulations without attempting to substitute its will for the will of Congress or the agency.

UTAH SEYTLEMENT DEAL

S. During your February 2002 hearing, I asked you about the Administration’s
controversial wilderness settlement with the State of Utah. As you will recall, the Tenth
Circuit Court of Appeals had dismissed Utah’s lawsnit in 1998 because the court found
that Utah did not have standing to sue the Department over its wilderness inventory. The
settlement was officially entered just two weeks after the Jawsnit was refiled. Internal
agency documents, however, have recently surfaced. These documents show that Interior
was close to settling even before Utah revived its lawsuit. One internal document notes that
the parties slmost reached a deal before the lawsuit was even re-filed. Yet, the attorney for
the State of Utah stated in her ded plaint that the negotiations “have borne no
fruit.” Documents indicate that only two outstanding issues r ined and that the pre-
settlement talks went vastly beyond what was alleged in Utah’s amended complaint.

a) Why did the Department enter into a settlement agreement with Utah when the
Tenth Circuit Court of Appeals had previously ruled that the State did not have standing
to sue the Department?

Responsc: The Department of Justice, acting through the U.S. Attorney’s office and the
Assistant Attorney General’s office, entered into the settlement because they and their client, the
Department of the Interior, thought it was the best way to resolve the pending litigation. I do not
have the internal agency documents you refer to, so I am unable to comment on what light they
may shed on the process. ‘
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b) What legal basis did you rely upen in your decision that this was
appropriate even though the state’s suit against the Department could not have prevailed
in a court of law?

Response: I reviewed the relevant sections of the Federal Land Policy and Magagement Act
(“FLPMA”) when I considered the Department’s posture in the settlernent. Specifically, I
focused on FLPMA Sections 201, 202, 302 and 603. The district court agreed with all of the
conclusions of law set out in the settlement agreement, as indicated by its order approving all of
the provisions of the agreement.

¢) Do you agree that the government should settle cases with entities where the
entity could not have possibly prevailed in a court of law? Why or why not?

Response: There are risks of losing associated with any pending litigation. Opposing partics
often settle litigation to avoid litigation risks. If the government concludes, from the entirety of
the facts and its understanding of the law, that it is in its best interest to settle a case, thatisa
reasonable decision.

6. You have previously stated that that you approved this widely criticized settlement that
reversed 26 years of agency wilderness policy. Tens of thousands of acres of wilderuess-
quality lands have been opened up to oil and gas leasing since the deal was struck.

According to recently rel dd it appears that A iate Solicitor Robert
Comer, who authared the Robbins settlement, was also in charge of this controversial
settlement agreement. At last week’s hearing, you admitted that you r ded Comer

for the position of Regional Solicitor.
a) What was your role in supervising attorney Comer in this instance?

Response: This case was within Mr, Comer’s responsibility as Associate Solicitor, He was
among the government lawyers that worked on the settlement along with other lawyers in the
Solicitor’s Office and lawyers from the Departrent of Justice in Utah and Washington, D.C. As
with all of the approximately 300 attorneys in the Solicitor’s Office, Mr. Comer ultimately
reported to me. .

b) What was your role in approving this settlement agreement?

Response: 1 believe I became involved toward the end of the settlement negotiations. 1
reviewed the relevant statutes and the draft settlernent and advised departmental officials on my
understanding of the law as it applied to the draft settlement.

¢} Did you ask Mr. Cosmer to prepare legal memoranda for you to support the ’
settlement’s position that the Department had no authority to protect wilderness study
areas?
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Response: I asked for Mr. Comer’s advice and the advice of other attorneys in the office on
their understanding of FLPMA as it related to the draft settlement. Whether that advice came to
me in writing or orally or both, I cannot recall.

d) Did Mr. Comer keep you updated on the status of the settlement agreement?

Response: The settlement agreement was forged from a series of discussions between the
aftorneys representing the parties. Mr. Comer updated me more fully and frequently as the
agreement neared completion.

€) Do you have any reason te believe that Mr. Comer lied to you or mislead yon
about the course of these negotiations during his updates to you?

Response: No.

) During November 2002, you received 8 memorandum from Mr. Comer suggesting
reforms to federal wilderness policy. Six months after this memo, you approved the
settlement with Utah that led to sweeping changes in federal wilderness policy. What role,
if any, did this memorandum have in the crafting of this settlement agreement?

Response: I do not have a copy of the November 2002 memorandum to which you refer. T
cannot remember it sufficiently to state what role it may have played, if any, in crafting the
settlement agreement,

YUBA PROPERTIES MATTER

7. During your tenure as Solicitor of the Department of Interior, you wrote a letter to
Yuba Properties, a California company, about BLM land. In a June 2003 letter, you
lamented the fact that the Department of the Interior "unfortunately" did not have the
legal authority to turn over valuable public lands and mineral resources to a private
Califernia company, but you committed the Department to "support private relief
legislation" that would have the same effect. The land in question contains rock and salt
that the BLM says could be worth hundreds of millions of dollars for construction projects.
On the basis of your recommendation, two California Congr introduced Jegislati
that would have given the public land to the private company.

As you know, a month after last year’s nomination hearing, the Interior Department had to
formally reverse your position and withdrew its support for the legislation. The
Department made this determination when itb clear that you had failed to check
with the Department's local office, which strongly opposed the land giveaway, and you
failed to do basic title research that would have cast serious doubt on the compzany's claim
to the land.
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Please explain your rationale in supporting legislation for the federal government to turn
over this land to the private company and why you didn’t conduct a title search to
investigate whether the company’s claims were valid.

Response: Ireceived a letter from two Congressmen stating that Yuba River Properties had a
1943 quitclaim deed from the Secretary of War in their chain of title.. The letter also said the
predecessors-in-interest had for nearly SO years paid taxes on the property. I asked attorneys in
my Washington, D.C. office and my Sacramento office to look into these ¢laims and draft a
response. The draft response was researched by my staff and BLM and reviewed by my office
and other offices before it was presented to me for signature,

My letter was addressed to the Congressmen and told them that the land was still owned by the
United States, regardless of the quitclaim deed and payment of taxes. The letter stated that the
matter had been reviewed by BLM and the Regional Solicitor’s Office. The letter also
summarized the view of BLM and my staff to the effect that the tract was an isolated parcel, not
essential to BLM’s management of the public lands in the area, and lacking in special
environmental value and management goals. 1 understood this to be the opinion of BLM and my
staff as presented to me in the draft letter. Certainly, no one told me the eight acre parcel was
worth hundreds of millions of dollars. I was not informed that the local BLM office opposed the
draft letter, nor did anyone raise any objections to me over the 16 months that I remained in
office after I signed the letter. Not until I was out of office did I leamn that BLM and the
Solicitor’s Office had new inforration that cast doubt on the information I hiad relied upon 21
months earlier. The Department’s March 4, 2005 letter makes clear that the key facts connseling
a reversal of position did not comme to light until a 2004 report by the same offices I relied upon.

OIL-DRI CASE

8. You testified that you recommended that the Department of Justice file an amicus brief
in support of Oil Dri Corp. in Oil Dri Corp, v. Washoe County. Oil Dri wanted to mine kitty
litter ciay on federal lands and process that clay in a processing plant on private lands in
Washoe County, Washoe County zoning laws prohibited heavy industrial uses in the area
where the pr ing plant was propesed. To get around this prohibition, Oil Dri sought a
special use permit to build the plant as an ancillary use to the mining activity on federal
land. Considering the project as a whole, the County denied the permit, jn part because of
the damage the project would do to land considered sacred by the Reno Sparks Indian
Colony. Washoe County only became involved in this matter because of the processing
plant proposed on private land within the county, and it was the company that proposed
that the project as a whole be considered (in order to quahfy the plant as an anclllary use),
What precisely did the county do here that you believed was unr

Response: The United States filed an amicus brief in part to address the legal issue of federal
preemption as it related to the County’s authority to regulate mining operations on federal lands
when those operations were authorized under the relevant statutes. The government argued that
the County’s denial of Qil-Dri’s application for a special use permit was preempted by federal
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law as it applied to mining operations on federa] land.

9. California Coastal Commission v. Granite Rock involved an attempt by California to
apply California regulations to miniug activity purely on public lands, The Supreme Conrt
ruled that California could regulate activities.on public land as long as its regulations were
reasonable. In the Qi Dri case, the sitnation was very different. Washoe County was
concerned with the impacts of the processing plant on private lands within the county and
only idered the mining imp on federal land because the mining company sought to
permit the plant as an ancillary use. Do you think Washoe County's actions are prohibited
by the Supreme Court's opinion in Granite Rock? Explain

Response: The government argued that by denying the special use permit, the County had
issued a de facto ban on mining on the federal land in question, That implicated the Granite
Rock holding that county governments can impose environmental requirements on mining on
federal lands as long as those regulations are reasonsble. The government argued that the
County’s de facto ban on mining on the federal lands was not reasonable.

10. In December 2004, a Nevada state court rejected Oil Dri's claim against Washoe
County, finding that the County's actions in this case were not prohibited by federal law.
Indeed, as the cozrt recognized, the Bareas of Land Management specifically recognized in. .
its Record of Decision for Oil Dri's permit that the company was obligated to comply with
applicable state and local laws.

a) Do you agree with the Nevada court's decision?

Response: I have not read the 2004 decisjon and therefore cannot comment on it. In
addition, it would not be appropriate for me, as a nominee, to comment on legal issues that could
arise in the Ninth Circuit in the future.

b) During your tenure as Solicitor, did you recommend that the Department of
Justice file an amicus brief in any other case pending before a federal district court? If so,
state the case and the position you recommended.

Response: ] recommended that the Department of Justice file an amicus brief in Oil-Dri,
rather than seek to intervene, out of deference for the concerns of the Tribe. I knew that amicus
status was significantly less than intervenor party status, but I thought that was appropriate in
light of the Tribe’s concerns. 1 do not recall whether or not I recommended armicus briefs in
other federal district court cases.
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William G. Myers IT1
Boise,‘!dnho

March 9, 2005

The Honorable Arlen Specter
Chairman, Committee on the Judiciary
United States Senate '

224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Chairman Specter:

Please find astached to this letter my answers to written questions from Senator
Kennedy following my nomination hearing on March 1, 2005.

Sincerely,
7
William G, Myers 111
ce: Honorable Patrick J, Leahy

Attachments
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Responses of William Myers
Nominee to the U.S. Court of Appeals for the Ninth Circuit
to the Written Questions from Senator Edward M, Xennedy

1 ‘When your nomination came before the Judiciary Committee last year,
many of us were concerned about your relative lack of litigatior experience.

a. Since you returned to private practice in 2003, have you tried any cases in
federal court? If so, please identify the case(s), describe your role in th
trial, and state whether you served as lead counsel :

Response: No. I am lead counsel in 2 pending case that has not proceeded to trial.

b. Since returning to private practice, have you briefed or argued any case in a
federal appeliate court? If so, please identify the case, describe the role you
played in the tria), and whether you were lead counsel on the case.

Response: 1 supervised and edited a junior colleague’s preparation of a brief in
opposition to a petition for writ of certiorari in Goodyear Tire and Rubber Co, v. Malek,
540 U.8. 1149 (2004). The petition was depied. ! was not & counse) of record. 1
reviewed draft appellate briefs in Davis Mountains Trans-Pecos Heritage Assn v. Federal
Aviation Admin,, 2004 WL 2295986 (5th Cir. 2004). I was not lead counsel.

¢ - Since returning to private practice, what proportion of your time has been
billed to Jobbying work? How muc