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(1)

SOUND POLICY, SMART SOLUTIONS: SAVING 
MONEY IN MEDICAID 

WEDNESDAY, JULY 20, 2005

U.S. SENATE, 
SPECIAL COMMITTEE ON AGING, 

Washington, D.C. 
The committee met, pursuant to notice, at 2:32 p.m., in room 

SD–106, Dirksen Senate Office Building, Hon. Gordon H. Smith 
(chairman of the committee) presiding. 

Present: Senators Smith, Kohl, and Lincoln. 

OPENING STATEMENT OF SENATOR GORDON H. SMITH, 
CHAIRMAN 

The CHAIRMAN. Thank you all for coming to today’s hearing. It 
is a pleasure to welcome you to the Aging Committee for its second 
in a series of hearings on the Medicaid program. 

I told some of our witnesses that there are two scheduled votes 
probably in the next 10 to 15 minutes. I think what we will do is 
proceed with our opening statements, perhaps even get into the 
statement of our first witness, and then perhaps take a brief re-
cess, and then we will continue this very important hearing. Unfor-
tunately, the Leader checks with neither Senator Kohl nor myself 
when scheduling votes around the Aging Committee. 

But we are glad you are all here because there are few issues 
more important than this one as we look to the reconciliation proc-
ess and making sure that the Finance Committee does with its au-
thority what is prudent and what is careful. 

I am pleased that our distinguished witnesses are able to join us 
and share their insight into how this program works and where im-
provements can be made to make it more efficient and reduce fraud 
and abuse. As I have said many times, our goal as elected officials 
and, in fact, stewards of our community’s most vulnerable should 
be to improve Medicaid, not undermine it or take steps that are 
penny-wise and pound-foolish. 

Therefore, this hearing will focus on sound policy and smart solu-
tions. We will hear from both Government and outside experts who 
will help us understand two key components of the program: how 
Medicaid pays for prescription drugs and how the so-called spend-
down process works. In doing so, we will discuss areas where policy 
changes are needed and that hopefully will result in budget sav-
ings. 

I disagree with those who claim the program is broken or should 
be dismantled, but, on the other hand, I do not believe Medicaid 
is perfect. I will continue to explore areas where changes can be 
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made and savings can be found. As I mentioned, we will be review-
ing how State governments pay for prescription drugs. Many Gov-
ernment entities have studied this process. Just last month, the Of-
fice of the Inspector General for the Department of Health and 
Human Services testified that the Medicaid program remains vul-
nerable to abuse and continues to pay too much for drugs. 

Therefore, a report by the General Accounting Office highlighted 
the need for better oversight of Medicaid best price system to en-
sure appropriate rebates are being made. These are all indications 
that Congress must take a close look at the system and determine 
if improvements should be made. 

Concerns also have been raised about the loopholes that exist in 
the Medicaid spend-down process that allow people to exploit the 
process by hiding assets so they can prematurely qualify for the 
program. We must closely review and consider these issues and de-
velop responses that block intentional fraud while protecting people 
who truly qualify for care. It is a delicate balance but one that we 
must strive to achieve. 

I think all would agree that this has been an arduous process 
since February’s consideration of the budget, and it is one fraught 
with potential mistakes that could negatively impact our Nation’s 
oldest and most vulnerable. That is why it is so critical that we 
proceed cautiously and thoughtfully when considering Medicaid 
changes. 

While we have just 2 months before the Finance Committee is 
required to report its reconciliation bill to the Budget Committee, 
much work remains. To further this process and ensure that it can 
be a bipartisan effort, I am actively seeking out colleagues from 
both sides of the aisle who are interested in working together to 
craft a bipartisan solution for reconciliation. I am pleased with the 
responses I have received from my Democratic colleagues, but I 
know with them much work remains between people of good will 
on the committee. 

I look forward to working with my colleagues on the Aging Com-
mittee, and especially Herb Kohl, our ranking member, on this 
most critical issue. 

Senator Kohl, the mike is yours. 

OPENING STATEMENT OF SENATOR HERBERT H. KOHL 

Senator KOHL. I thank you very much, Mr. Chairman. 
Medicaid’s importance as a safety net cannot be overstated. 

Nearly 53 million low-income Americans, including children, preg-
nant women, individuals with disabilities, and the elderly, rely on 
Medicaid for their health care needs. Like you, Mr. Chairman, I am 
concerned about the budget resolution’s requirement to cut Med-
icaid by $10 billion over the next 5 years. One of the reasons I 
voted against the budget is because it is wrong to cripple Medicaid 
based on an arbitrary budget target. Any changes to the Medicaid 
program should be based on sound policy that will improve and 
preserve the program for the neediest among us. 

Certainly we have a responsibility to ensure Medicaid’s dollars 
are being spent appropriately. One promising area for finding cost 
savings is the prescription drugs Medicaid buys. Like individuals 
across the country, Medicaid is struggling to afford the soaring 
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costs of prescription drugs, so we look forward to hearing from our 
experts today who will make recommendations on ways that we 
can keep Medicaid’s drug costs down. 

It is also important that Medicaid not become a program only for 
those who can hire clever estate planners in order to maneuver 
their assets to qualify for Medicaid. We are pleased that the elder 
law attorneys have joined us to discuss practical ways that we can 
remove loopholes that allow abuse, helping us to save Medicaid 
money and avoid harming the beneficiaries who truly need the 
services. 

One thing we must remember as we discuss these issues is that 
not all growth in Medicaid spending is the result of fraud or over-
priced drugs. Medicaid spending has also grown for several legiti-
mate reasons. First, enrollment is rising as more Americans lose 
their health insurance. Second, as America ages, Medicaid’s long-
term care costs continue to rise. Most importantly, Medicaid costs 
are being driven by the same skyrocketing health care costs that 
every health insurance plan in our country faces today. 

So, clearly, we can still do better to ensure that Medicaid dollars 
are spent wisely. Tighter controls on estate planning and payments 
for prescription drugs are but two reforms that we need to con-
sider. But we also need to think long term. We can reduce the 
number of working families who rely on Medicaid by helping small 
businesses provide health insurance. I am proud to cosponsor legis-
lation with Senators Durbin and Lincoln, the Small Business Em-
ployee Health Plan bill, that would help in this effort. We can also 
change the way we pay for long-term care by making less expen-
sive home and community care more available. 

Above all, we must proceed carefully and preserve Medicaid for 
the families who most need it. If we are required to find savings 
now, we need to do it in a way that will not harm the beneficiaries 
who rely on this program. 

I thank you, Mr. Chairman, and along with you I look forward 
to our witnesses today. 

The CHAIRMAN. Thank you, Senator Kohl. 
You might notice the lights, all of you, on the clock. It means 

there is probably about 5 minutes left in this first vote. With your 
indulgence, we will recess briefly. There are two votes. We will vote 
late and then vote early and be right back. 

We will stand in recess. [Recess.] 
Thank you, ladies and gentlemen, for your patience. We are re-

convened, and we have been joined by Senator Lincoln. Do you 
have an opening statement? 

OPENING STATEMENT OF SENATOR BLANCHE L. LINCOLN 

Senator LINCOLN. Very briefly, Mr. Chairman. A special thanks 
to you and to our ranking member, Senator Kohl, as always. I 
thank the two of you all for your diligence in holding what I think 
are such timely hearings. 

Medicaid has really been called the work horse of the American 
health care system, and I think that is such an accurate descrip-
tion. Medicaid provides health care to people who would otherwise 
go without in most instances. 
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I look forward to hearing about potential Medicaid savings that 
can be found in the prescription drug policies. However, I am also 
interested in making sure that any savings found does not dis-
proportionately hit our pharmacists, especially that serve rural 
areas. We know that in many of our rural States the only line of 
defense in terms of health care left on the weekends is oftentimes 
our local pharmacist, and it is really critical that they do not be 
disproportionately hit. 

I am also interested in hearing about the evidence-based medi-
cine because our State of Arkansas is one of the 14 States partici-
pating in this project. Although it is too soon to see if this will re-
sult in prescription drug savings for the State, I think it has a lot 
of potential for State savings and better treatment for Medicaid 
beneficiaries. 

So, Mr. Chairman, thanks to both of you. I very much appreciate 
all of your diligence and hard work in really tackling the difficult 
issues. 

Thank you. 
The CHAIRMAN. Thank you, Senator Lincoln. It is a privilege and 

a pleasure to have you on this committee, and the insights you 
bring, particularly of rural America, are of real value to us. 

Our first panel and our first witness is Douglas Holtz-Eakin. He 
is the director of the Congressional Budget Office. Thank you, 
Doug, for your patience, and the mike is yours. 

STATEMENT OF DOUGLAS HOLTZ-EAKIN, DIRECTOR, 
CONGRESSIONAL BUDGET OFFICE, WASHINGTON, DC 

Mr. HOLTZ-EAKIN. Chairman Smith, Senator Kohl, Senator Lin-
coln, CBO is pleased to be here today to talk about the important 
question of the cost of the Medicaid system and, in particular, pre-
scription drugs provided to Medicaid beneficiaries. The bulk of my 
remarks will focus on the current system for the procurement and 
payment for prescription drugs in Medicaid and will amount to 
walking through the diagram that we have displayed on the 
screens and hopefully is in front of you. 

There are two parts to the diagram. Blue arrows indicate the 
flow of pharmaceuticals themselves, and that is the simple part of 
the story. They are manufactured by drug manufacturers, dis-
pensed through a distribution system that includes wholesalers 
and pharmacies and ultimately come to Medicaid beneficiaries to 
meet their therapeutic needs. The more complicated part of the 
story is shown with the broken green arrows, which is the financ-
ing of this manufacture and distribution of prescription drugs in 
Medicaid. 

When a beneficiary fills a prescription, in some States they will 
be responsible for a small co-payment. That is shown flowing from 
the beneficiary to the pharmacy. That is a sidelight in the main 
story today. The bulk of the financing is in the triangle flowing be-
tween Medicaid, pharmacies, and drug manufacturers, and in each 
case those entities will have both monies flowing in and monies 
flowing out. Under current policies, this is the heart of the reim-
bursement system, and I would really focus my remarks on that. 
We can turn to any changes that one might be interested in mak-
ing in the questions that would follow. 
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We could start with the pharmacies, which in this case also in-
clude wholesalers. As you can see, they have both monies flowing 
in, reimbursements from Medicaid agencies—and I want to empha-
size that this diagram is a stylized representation of what will be 
50 different State systems and it will fit no single system perfectly. 
But, by and large, pharmacies get reimbursed for their brand name 
and generic drugs. They receive a reimbursement that is roughly 
the average wholesale price, a sticker price for prescription drugs, 
minus 10 to 15 percent. They also typically receive a fee of $3 to 
$5 which covers costs of consultation, storage, and filling the pre-
scription. 

This will also have some impacts depending on whether it is a 
payment for a generic drug or a brand name drug. For generics, 
there are limits set both by the Federal upper payment limit dic-
tated by CMS, or some States have a maximum allowable cost that 
limits that reimbursement as well. But one set of flows come into 
pharmacies for reimbursement for those drugs they provided to 
beneficiaries. That is the money in. The money going out is dic-
tated by the deal they can cut with drug manufacturers, and those 
payments out to manufacturers are a market price negotiated by 
the pharmacies and the wholesalers with the manufacturers them-
selves. 

Drug manufacturers, on the other hand, have monies flowing in 
to them on the basis of these same negotiations, some sort of mar-
ket transaction, and then are obligated to provide some reimburse-
ment to the Medicaid program as a whole in the form of rebates. 
The rebates take two different branches. There is a flat rebate of 
about 11 percent for generic drugs. For brand name drugs, there 
is a two-part rebate system. The basic rebate is 15.1 percent of the 
average manufacturing price of those drugs, or where it is larger, 
the difference between that manufacturing price and the best price 
provided to their customers. Then there is an additional rebate 
which is owed on those drugs whose price has gone up faster than 
overall inflation. So manufacturers are negotiating to the best of 
their ability with the pharmacists and earning their receipts that 
way. They are then obligated to repay the Medicaid program itself 
in the form of these rebates. The net cost to the system overall, 
Federal Medicaid plus the State Medicaid, comes from the inter-
action of these two forces: payments dictated by a formula to the 
pharmacist and the reimbursements that come back from the man-
ufacturers that are dictated by market prices, what they negotiate. 

Now, the remainder of what I would like to show you are just 
some details of different parts of that triangle. The first is this 
wedge on the right side between what Medicaid sends out to phar-
macists and what actually flows into drug manufacturers. That 
gap, if we go to the next slide, is what we have labeled markup, 
so you can look at the top one and see that for the year 2002, on 
average Medicaid’s payment to pharmacies for all drugs was 
$60.90. That consisted of two pieces: a piece which actually flowed 
into the manufacturers, $47.10, and the difference, the column la-
beled markup, that which would accrue to all pieces of the distribu-
tion chain—wholesalers, pharmacies—of $13.80. 

There are some striking differences in this table in the composi-
tion and levels of these overall payments. The two things that I 
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would bring to your attention are first that brand name drugs, 
which constitute about 50 percent of all the prescriptions, total 
about 85 percent of all the dollars, and so they are where the bulk 
of the money is. The average total payment there is $97 compared 
to a bit under $20 for generic drugs. So it is cheaper to go to 
generics. However, if one looks at just the markup portion, the por-
tion that arises due to pharmacies and wholesalers, you can see 
that the striking number that jumps out is the $32.10, which is the 
markup on newer generic drugs. 

This is really a good news/bad news story. The good news is that 
given the incentives of a pharmacist who can capture part of this 
markup, there is an incentive to provide these newer generic drugs, 
and they are cheaper to the program as a whole than are brand 
name drugs. So steering the business in that direction clearly pro-
vides benefit overall from the point of view of the cost of the pro-
gram. 

On the other hand, it is likely the case that the structure of the 
reimbursement system, the fact that manufacturers have an incen-
tive to put a high sticker price, a high AWP on their newer generic 
drugs, and then negotiate a very low actual transactions price, 
would lead to this large gap, reimbursements being made on the 
high sticker price, the acquisition being dictated by the market 
transaction. The residual is this bad news, which is the perhaps 
larger than necessary markup that shows up on these particular 
drugs. 

In going forward with any changes the committee might con-
sider, one thing to keep in mind is the degree to which changes in 
that kind of a system would alter the incentives of all the players, 
not just the pharmacists but negotiations between pharmacists and 
manufacturers, and then the reimbursement by the system as a 
whole. 

Then, in closing, the last piece of detail is the detail in the trans-
actions that go on between manufacturers and the Medicaid pro-
gram as a whole. These rebates, as I said, take two forms. The 
basic rebate is a flat 15.1 percent rebate in those cases where that 
is larger than the gap between the market price and the best price, 
and the other instance of the rebates the difference, and then addi-
tional rebates which come to under 12 percent are for those drugs 
where the cost has gone up faster than overall inflation. You can 
see that as a result the Medicaid program as a whole has received 
substantial rebates, 30 percent off the average manufacturer prices 
for these brand name prescription drugs. 

So the system is an intricate reimbursement system with three 
important players: manufacturers, pharmacists, and the Medicaid 
program as a whole. In thinking about strategies to alter this sys-
tem to save money, it is important to recognize the incentives that 
are in place for all three of the players, and as a result the net im-
pact on savings that might come out of it. 

We thank you for the chance to be here today and look forward 
to answering your questions. 

The CHAIRMAN. Doug, one of the popular proposals for saving 
money in Medicaid is to increase the percentage of the average 
manufacturer’s price used to calculate rebates to States. Do you 
think that that is a good approach, a rational approach? 
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Mr. HOLTZ-EAKIN. I think the key for thinking about strategies 
toward the reimbursements is to step back and make sure that the 
policies are targeted toward the problems. In the diagram, you can 
see there are a couple. The first is the rebate, as you mentioned. 
You could raise the 15.1 percent rebate to something like 20 per-
cent, and we have done an estimate that suggests that the cost sav-
ings would be on the order of a bit above $3 billion over 5 years. 

On the other hand, to the extent that an observation jumps out 
of the current system, it is that there is this mismatch between the 
reimbursements to the pharmacists, which are based on a sticker 
price, and the rebates, which are based on this actual transaction 
price. Bringing the system into alignment, using the same prices 
for all pieces of the overall financing, is probably a sensible way to 
focus thoughts about future policy. 

The CHAIRMAN. As I recall this was one of the ideas that the 
President had in his proposal, but CBO did not score it as saving 
any money. Am I remembering that correctly? If that is right, why 
doesn’t it save money? 

Mr. HOLTZ-EAKIN. The President’s budget contained proposals 
that would have affected both the rebates collected from drug man-
ufacturers and reimbursements to pharmacies. Concerning rebates, 
manufacturers currently pay a rebate on brand-name drug sales 
equal to the larger of either the flat rebate, currently 15.1 percent 
of the average manufacturer price (AMP), or a higher percentage 
of the AMP reflecting the ‘‘best price’’ received by any private 
buyer. The President’s budget proposed to eliminate the best-price 
requirement and increase the flat rebate, although no percentage 
was specified. The proposal was intended to be budget neutral, and 
CBO scored no savings for it. Note that the President’s proposal is 
distinct from the proposal in the contained in CBO’s latest Budget 
Options volume, which would increase the flat rebate from 15.1 
percent to 20 percent while keeping the best-price requirement. 

The President’s budget also contained a proposal that would 
limit reimbursements to pharmacies the average sales price (ASP) 
plus six percent. 

The CHAIRMAN. Right. 
Mr. HOLTZ-EAKIN. Each of those, the ASP and the 6 percent, 

merit some comment. 
On the 6 percent, using 6 percent as the reimbursement for the 

cost of filling a prescription makes it dependent on the value of the 
prescription drug. It gives you a clear incentive to fill with high-
cost drugs. That moves the wrong direction, and since the cost of 
filling a prescription probably does not depend on what is in the 
bottle, the fixed dollar cost, $3 to $5 per prescription, makes more 
sense. 

On the ASP side, ASPs are not probably the best indicator of the 
actual transactions costs between pharmacists and manufacturers. 
They are a well-defined entity for the Medicare program, but that 
is a different set of drugs with a different set of customers, and so 
it does not match up real well for the Medicaid needs. 

The CHAIRMAN. Still on the President’s proposals, he made a 
number of proposals for saving money in Medicaid, but the CBO 
did not score them as saving money. Can you explain to the com-
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mittee how the CBO arrived at its decision regarding the IGT pro-
posal? 

Mr. HOLTZ-EAKIN. At the time the President provided his budg-
etary proposals, the attempt to recapture the intergovernmental 
transfers was specified in concept, but there was not available to 
us the sort of detailed legislative language or even more detailed 
policy proposal that would have permitted us to score it. So our ap-
proach was rather than to say it is zero or a number is to say we 
are unable to score this in the absence of greater detail. CMS con-
tinued to work with us for some weeks after the President sub-
mitted his budget, but we have never received anything that looks 
like conclusive enough a proposal or language. 

The CHAIRMAN. You cannot tell one way or the other whether it 
will save money. It may save money, but you do not have enough 
of a bill to be able to calculate it. 

Mr. HOLTZ-EAKIN. Yes. 
The CHAIRMAN. Are there any other Medicaid proposals out there 

that you would urge us to look at that would save money without 
hurting people? 

Mr. HOLTZ-EAKIN. Well, I think that in the drug area, three 
things stand out. Two I have already mentioned: thinking about 
the different pieces correctly, so perhaps using something closer to 
a market price for reimbursements instead of a sticker price, using 
an AMP or something like that; making sure that reimbursements 
for filling prescriptions match the cost of filling prescriptions, based 
on values. The other that has been around for a while is to talk 
about the Medicaid best price provisions which provide clear incen-
tives for everyone to level up to best price, instead of bringing costs 
down. Those are the three in the drug area that I think stand out 
at the moment. 

The CHAIRMAN. Have you read these two stories in the last 2 
days in the New York Times about the massive amount of fraud 
in Medicaid in the State of New York? As I read them, it seemed 
apparent that it was really a product of lack of enforcement. Is 
there something I am missing? If enforcement is the issue, what 
does a State like New York, or any other, have to do? Do they need 
a big computer like Texas has that is very, very expensive but real-
ly does reduce fraud? 

Mr. HOLTZ-EAKIN. I did read the stories, and there was a horse 
race in my depression, first as CBO Director and seeing the money, 
and second as a long-term resident of Syracuse, recognizing that is 
my State. 

State programs differ greatly, so, you know, I would hesitate to 
make a blanket statement about what it would take to do things 
better. Enforcement in New York is particularly complicated be-
cause of the heavy role of the counties in the Medicaid system, rel-
atively unusual. 

But certainly to the extent that low-cost enforcement—emphasis 
on ‘‘low cost’’—can readily bring actuality into line with the pro-
gram intent, that is a place to look. It is not something that we 
came today with a lot of material on, but we would be happy to 
talk with you about that. 

The CHAIRMAN. Wouldn’t a State have enough incentive to close 
this hemorrhage? 
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Mr. HOLTZ-EAKIN. Forty-four cents on the dollar—
The CHAIRMAN. I mean, that seems to me like New York with 

their budget problems ought to be all over this story and closing 
up this hemorrhaging that is happening through Medicaid, and not 
through serving people, just through fraudulent payments to doc-
tors. 

Mr. HOLTZ-EAKIN. You know, I would have to say that having 44 
cents out of every dollar is a tremendous financial incentive, but 
New York State has faced lots of budget woes with which you are 
familiar. 

The CHAIRMAN. Is there something we need to do to help States 
to close that up? I mean, it is just appalling what I read. 

Mr. HOLTZ-EAKIN. I don’t think there is any direct Federal policy 
that interferes with better enforcement at the moment. 

The CHAIRMAN. Senator Kohl. 
Senator KOHL. Thank you, Mr. Chairman. 
Obviously the cost of prescription drugs accounts for much of 

Medicaid spending, and you and witnesses today will testify or 
have testified to changes that can be made in how Medicaid pays 
for prescription drugs in order to save money. Has your CBO ana-
lyzed how much these changes will save Medicaid, both over the 
next 5 years and in the longer term? 

Mr. HOLTZ-EAKIN. Which changes? I am sorry. 
Senator KOHL. Changes that we can make in how we pay for pre-

scription drugs through Medicaid, how much money are we talking 
about in your judgment? 

Mr. HOLTZ-EAKIN. It depends on the extent of the proposal, quite 
frankly. Medicaid is 10 to 15 percent of drug spending. It is a very 
large fraction of the overall national drug bill. The reimbursements 
to pharmacies are a quarter of Medicaid spending, so there are 
substantial dollars in play both for the program as a whole and 
within it for different participants. 

As I said, if you take the reconciliation mark as the benchmark, 
changes in the rebate formula could get you 20 to 30 percent of the 
needed reconciliation savings in a very straightforward fashion, 
and other policies could probably contribute as well. 

Senator KOHL. All right. As the nation ages, the growing need for 
long-term care will strain our Medicaid budgets. A large share of 
Medicaid’s long-term care spending is for nursing home care, which 
we know is expensive and often not the care preferred by most peo-
ple who wish to stay in their homes. Many States, like my State 
of Wisconsin, have expanded home and community-based care 
through Medicaid waivers, and they believe that they save Med-
icaid dollars by so doing. 

Has CBO been able to determine the long-term savings of home 
and community-based care? 

Mr. HOLTZ-EAKIN. We will happily look into any specific pro-
posal. In the area of long-term care and Medicaid, two broad phe-
nomena always arise. The first is the degree to which you can save 
in costs per person, whether it be in this case by using home-based 
care instead of being in a nursing home, and the second is whether 
you end up covering more people. There are at the moment a large 
number of individuals who receive only donated care as their pri-
mary form of long-term care assistance and have a clear preference 
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to be in their home. Many of them are severely impaired and 
helped only by relatives. To the extent that you start picking up 
that population, covering them under a Medicaid program gets 
more expensive. To the extent that you move people who would 
have been in nursing home into a home-based care system that is 
cheaper per person, you save money. Almost all the proposals hinge 
on the balance of those competing incentives in expanding the use 
of home care. 

Senator KOHL. All right. You point out that Medicaid drug 
spending will drop next year as dual-eligible beneficiaries move 
from Medicaid to Medicare. But States are required to pay most of 
those savings back to the Federal Government through the claw-
back provision, as you know. Because the claw-back formula is in 
part based on spending growth for the Medicare drug benefits, 
States, therefore, have a direct interest in how the Medicare drug 
program is run. 

Has CBO done an analysis on how Medicare drug spending could 
affect State Medicaid spending and whether allowing HHS to nego-
tiate lower drug prices could produce additional savings for State 
Medicaid programs as it relates to claw-back? 

Mr. HOLTZ-EAKIN. We have done nothing particular on HHS and 
claw-back, but certainly our estimates of the impact of the MMA 
on the Nation as a whole showed the impact over the long term of 
the claw-back, not State by State, but we do have the aggregates. 
In some years, the monies flowing back to the Federal Government 
modestly exceed that which would come from the Federal Govern-
ment early on. But on balance it goes the other way. 

Drug spending has been going up very rapidly, 15 percent per 
year over the past 5 years, and we have looked fairly carefully at 
the design of the prescription drug benefit in Medicare and wheth-
er it would be possible for an enhanced negotiating authority by 
the Secretary of HHS to lower the costs of that drug insurance bill. 
Broadly the answer has been no. The key is whether the prescrip-
tion drug plans in MMA have sufficient incentives—and they have 
tremendous financial incentives—and whether they have sufficient 
tools to pursue those incentives in order to negotiate the best pos-
sible deal on behalf of their beneficiaries. 

The structure of the MMA as passed by the Congress suggests 
that they have great incentives and tools to do that. It does not 
look that as a broad-brush matter any additional negotiating au-
thority on the part of the Secretary of HHS would change the broad 
scope. 

Now, that does not mean for particular drugs and particular in-
stances that would not be the case, but it does not look to us that 
based on the design so far there is tremendous latitude for a big 
change from that direction. 

Senator KOHL. Thank you. 
I thank you, Mr. Chairman. 
The CHAIRMAN. Thank you. 
Senator Lincoln. 
Senator LINCOLN. Thank you, Mr. Chairman, and thank you, Mr. 

Holtz-Eakin, once again for coming to share your expertise with us. 
You probably know that one of the panelists that is going to be 

following you will be discussed evidence-based medicine, and they 

VerDate 0ct 09 2002 10:23 Feb 06, 2006 Jkt 000000 PO 00000 Frm 00014 Fmt 6633 Sfmt 6633 H:\DOCS\24803.TXT SAGING1 PsN: JOYCE



11

just called a vote and I am not sure if I will be able to stay for 
the entire hearing. But my State of Arkansas is one of the States 
implementing this as a way to cut down on prescription drug costs. 
I did not know if you had looked into or were aware of any savings 
that could be gained from evidence-based medicine. 

Mr. HOLTZ-EAKIN. We are essentially at the midpoint of begin-
ning to understand this, and we look forward to seeing the results 
of these pilots in various places to get better evidence on the degree 
to which there really will be savings from evidence-based medicine 
and other new techniques that you might bring to both Medicare 
and Medicaid. 

Senator LINCOLN. So you are not really at a point to give us guid-
ance in terms of which directions to go on that? 

Mr. HOLTZ-EAKIN. Certainly not in a position to make a defini-
tive call one way or the other and certainly not to give you a sense 
of the magnitudes, how much money would be saved. 

Senator LINCOLN. Right. Well, I do not know if there is anything 
there, but you know as well as we all that generic drugs are signifi-
cantly cheaper than brand name drugs. Are there any proposals on 
the Federal level to encourage the use of generic drugs that would 
really result in some savings? 

Mr. HOLTZ-EAKIN. There are a variety of ways to encourage the 
use. One could provide greater copays for brand name drugs, lower 
copays for generics, and steer beneficiaries that way. One could 
just change the maximum Federal reimbursement for drugs in 
order to steer people toward generics. There is the ability at the 
State level to have mandatory substitution to a generic where it is 
available. 

So there are a variety of potential mechanisms. Particular pro-
posals in the context of reconciliation we will have to look at, but 
certainly there are elements of policies that would move the system 
in that direction. 

Senator LINCOLN. Well, I noticed in what you were showing us 
in your slides there, you said that the markup for the newer ge-
neric drugs was much higher than the markup for the older ones. 
Is there any explanation for why that is the case? 

Mr. HOLTZ-EAKIN. I think that is the straightforward result of 
the incentives in the current system. Manufacturers have an incen-
tive to put a high sticker price on their new generic drug, and then 
cut an aggressive deal on the actual transaction, knowing that the 
pharmacist will be reimbursed on the sticker price and only have 
to pay the manufacturer the lower transaction prices. That gives 
pharmacists a clear incentive to take their generic drug and use it 
in filling prescriptions. So that markup comes out of the mismatch 
between reimbursement on stickers and actual transactions on a 
market. Fixing that would fix that incentive as well. 

Senator LINCOLN. Just I guess in closing as we move forward to 
what we have to what we have to do in Finance and budget rec-
onciliation, can you describe how the Congressional Budget Office 
is going about in terms of scoring those potential savings in prepa-
ration for reconciliation? I guess specifically are you approaching 
the savings—how are you going to be approaching the savings that 
we on the Finance Committee have to find? 
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Mr. HOLTZ-EAKIN. We are actively working with members of the 
Finance Committee on both sides of the aisle with their prototype 
proposals. To the extent that you have areas of interest, I would 
encourage you to have your staff in contact with the CBO early. 
The sooner we can see the scope of the proposals you are interested 
in, the more we can get the data in line to actually give you good 
estimates. As usual, knowing details, writing it down, is an impor-
tant first step to making sure there is no mismatch between what 
you would like to accomplish and what is actually written into leg-
islative language. 

That is an ongoing process that has been going on for a while in 
some cases, but which I would expect to heat up as time passes. 

Senator LINCOLN. Thank you. 
Thanks, Mr. Chairman. 
The CHAIRMAN. Thank you very much, Senator. 
Are there other questions anyone has? [No response.] 
Doug, we appreciate your time so very much. 
[The prepared statement of Mr. Holtz-Eakin follows:]
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The CHAIRMAN. There is another vote on, but what Senator Kohl 
and I will do is he will go now and I will go when he gets back. 
So our next panelist is Julie Stone-Axelrad, a specialist in social 
legislation of the Congressional Research Service. Welcome, Julie. 
Thank you for your patience and for your presence. 

STATEMENT OF JULIE STONE-AXELRAD, ANALYST IN SOCIAL 
LEGISLATION, DOMESTIC SOCIAL POLICY DIVISION, 
CONGRESSIONAL RESEARCH SERVICE, WASHINGTON, DC 

Ms. STONE-AXELRAD. Good afternoon, Senator Smith, Senator 
Kohl, and Senator Lincoln. My name is Julie Stone-Axelrad, and I 
am a health policy analyst at the Congressional Research Service. 
My testimony today deals with the issue of Medicaid estate plan-
ning, a means by which some elderly people divest their income 
and assets both to qualify for Medicaid sooner than they otherwise 
would and to protect their assets from estate recovery. 

As you know, the Medicaid program is means tested. It covers 
about 54 million people across the Nation. Although the program 
is targeted toward low-income individuals, not all of the poor are 
eligible, and not all of those covered are poor. Medicaid bene-
ficiaries include children and families, people with disabilities, 
pregnant women, and the elderly. 

Today’s discussion about Medicaid estate planning focuses on a 
subset of Medicaid beneficiaries age 65 and over who need long-
term care and have income greater than SSI’s cash benefit of $579 
a month. Medicaid law allows States to cover people whose income 
reaches, or is sometimes greater than, about 218 percent of the 
Federal poverty level, but only if they require the level of care that 
is offered in a nursing home. States may also extend coverage to 
people who have medical expenses that deplete their income to 
specified levels. Once eligible for Medicaid, beneficiaries are re-
quired to apply their income above certain amounts toward the cost 
of their care. 

In addition to income, individuals must also meet States’ asset 
standards. These standards usually follow SSI program rules and 
generally allow individuals to retain $2,000 in countable assets as 
well as certain types of noncountable or exempt assets, such as a 
home or care of unlimited value, and certain types of trusts. 

Other rules apply to married couples in which one person seeks 
Medicaid long-term care and the other does not. These rules are in-
tended to prevent impoverishment of the spouse not seeking Med-
icaid by allowing him or her to retain higher amounts of income 
and assets than allowed for Medicaid beneficiaries. 

Not all Medicaid beneficiaries have engaged in estate planning. 
Some people meet Medicaid’s eligibility requirements because their 
initial income and assets are equal to or below a State’s specified 
levels. Some reach the thresholds after depleting their income and 
assets on the cost of their care, thus ‘‘spending down.’’ My testi-
mony today is about a third category of people who divest their as-
sets to qualify for Medicaid. We do not have sufficient data to as-
sess the number of people in each of these three groups. 

To ensure that Medicaid applicants do not give away assets to 
gain eligibility, Congress established asset transfer rules that im-
pose penalties on applicants who either give away or transfer their 
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assets for less than the market price. Specifically, the rules require 
States to delay coverage of nursing home care and other long-term 
care services for certain individuals who apply for Medicaid after 
improperly disposing of assets on or after a look-back date. 

I mentioned earlier that beneficiaries are allowed to retain cer-
tain assets and still qualify for Medicaid. Medicaid’s estate recovery 
program is intended to enable States to recoup those private assets 
from the estate of a beneficiary upon the person’s death. Under 
Federal law, States are required to recover the amounts they spend 
on long-term care services from the beneficiary’s probate estate, 
which often includes the home, if there is one. If States choose, 
they may go beyond the probate estate to collect other assets as 
well, such as those that may have a designated beneficiary, like an 
annuity or trust. But not all States do this. 

Despite Congress’ efforts to discourage Medicaid estate planning 
through the design of eligibility, asset transfer, and State recovery 
provisions, current law does not preclude all available means peo-
ple may use to protect assets. A variety of methods may still be 
used to avoid estate recovery or to obtain Medicaid coverage while 
using personal resources for other purposes, such as giving gifts to 
children or protecting assets for an inheritance. The following are 
some examples of techniques that people may use to divest assets: 

First, people may transfer assets to minimize the impact of the 
penalty period. Medicaid law specifies that penalties for improper 
transfers begin on the first day of the month in which assets are 
transferred. These penalties are periods of ineligibility, in months, 
for certain long-term care services. People could transfer a part of 
their assets while keeping enough to pay for their care during the 
ineligibility period. 

Second, people may transfer funds sufficiently in advance of the 
look-back period to avoid penalties. Any transfers made within 36 
months of application to Medicaid and 60 months for certain trusts 
are subject to penalties. Any transfers made prior to these look-
back periods are not subject to penalties. 

Third, people may convert countable assets into noncountable as-
sets or income, such as using money in a savings account to pur-
chase an annuity for fair market value. 

Fourth, people may use assets above Medicaid thresholds for any 
purpose. For example, if individuals have $10,000 and the State’s 
asset threshold is $2,000, then to become eligible these people must 
deplete the excess $8,000. They can either spend that $8,000 on the 
cost of their care or on anything else they choose, such as home im-
provements or personal items. 

In addition to these techniques, promissory notes could be used, 
a life estate could be established, or a married couple could divorce 
and give all of their assets to the spouse not seeking Medicaid. 

Another option could be spousal abandonment in which a spouse 
simply refuses to provide financial support for the spouse seeking 
Medicaid. 

A number of these methods are probably unintended con-
sequences of provisions in Medicaid law, designed to assist certain 
people who have low income or have high medical or long-term care 
expenses. The availability of these methods under current law also 
reflects a lack of consensus about the amount of assets that should 
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be held by people who face high long-term care costs before quali-
fying for Medicaid. In addition, the law likely reflects the difficulty 
in writing legislative language to discourage all methods for trans-
ferring assets without inadvertently restricting access to Medicaid’s 
safety net. 

A variety of policy options have been proposed to discourage 
Medicaid estate planning and the improper transfer of assets. 
When evaluating which legislative options, if any, to adopt, there 
are some policy questions you may want to consider. 

First, tightening Medicaid laws regarding eligibility and asset 
transfers will likely deter people from deliberately manipulating 
the rules to qualify for Medicaid. Such changes, however, are likely 
to impose stricter penalties on people who made transfers without 
any intention of ever needing Medicaid’s assistance. You may want 
to consider how you want the law to treat people in this latter 
group. 

Second, who will actually pay for the care of elders when Med-
icaid will not? One possibility is that beneficiaries would pay for 
their own care during the penalty period by either recovering their 
transferred funds or liquidating any exempt assets they may have 
to pay for care. Another possibility is that providers, such as nurs-
ing homes, will assume more cases of uncompensated care, either 
reducing or eliminating the profits of proprietary homes, or relying 
more heavily on the charitable donations of not-for-profit homes. 
Others may rely on informal caregivers to provide the care they 
need, and still others may forego care altogether. 

Third, you may want to consider the high costs of long-term care 
services, often reaching over $60,000 a year for a private stay in 
a nursing home. If changes to current law result in further restrict-
ing access to Medicaid’s long-term care coverage, what, if anything, 
should be done to assist older people with these costs? 

Finally, it is unlikely that the adoption of just one or two of the 
policy options currently being discussed will lead to significant re-
ductions in Medicaid estate planning. It is likely that narrow 
changes to current law will still allow people to find ways to divest 
assets. To achieve significant reductions in Medicaid estate plan-
ning, a package of changes is more likely needed. In designing such 
a package, you may consider measures to make transferring assets 
more difficult, measures to strengthen penalties for people who 
make inappropriate transfers, as well as measures that provide a 
safety net for applicants for whom the State determines that sig-
nificant hardship could result without Medicaid’s assistance. 

At the request of the committee, I have prepared some comments 
on some of the legislative options that have been proposed. 

One option is changing the beginning of the penalty period from 
the time the Medicaid applicant made the transfer, which is how 
current law says it begins now, to the time the applicant is deter-
mined eligible for Medicaid. So changing the beginning of the pen-
alty period. 

The proposal could increase the likelihood that people who im-
properly transfer assets would be penalized, possibly serving as a 
stronger deterrent to asset transfers. Strengthening the penalty pe-
riod could either delay or even prevent Medicaid from paying for 
care of certain individuals, thus potentially incurring savings to the 
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program. On the other hand, providers may end up paying for care 
not paid for by Medicaid, and some people might not be able to ob-
tain the care they need. These implications may have unintended 
consequences on provider budgets and access to care. 

Extending the look-back period. Another options would be to ex-
tend the look-back period for transferred assets beyond the 3- to 5-
year period in current law. This would require people who want to 
divest assets and avoid the penalty period to plan even earlier than 
they must under current law, making it more difficult. A longer 
look-back period could lead States to identify more transfers and 
thus impose more penalties. Savings to Medicaid might be found. 

However, the farther into the past the transfer was made, the 
less likely the applicant may be to recover the transferred funds to 
pay for care during the penalty period. Extending the look-back pe-
riod could also place an additional administrative burden on eligi-
bility workers, slowing down the process as workers review and 
have difficulty obtaining past financial documents from applicants. 

Other legislative options include: placing a universal cap on the 
value of all exempt assets; counting assets not current counted; re-
quiring applicants to apply a portion of their home equity to the 
cost of their care before Medicaid will pay; restricting sequential 
transfers; and requiring an applicant to make the State the bene-
ficiary of any remaining funds of an exempt asset. 

Each of these proposals could reduce the total amount of assets 
that could be protected either at the point of application to Med-
icaid or at the point of estate recovery. However, there would still 
be no guarantee that funds above the protected amounts would be 
used to pay for the cost of care. 

Since each of these options would target a different method peo-
ple might use to protect assets, together these proposals might rep-
resent a comprehensive approach to addressing Medicaid estate 
planning. On the other hand, without more information about 
which methods are most commonly used, we do not know which op-
tions would be most effective and which, if any, might have unin-
tended implications on access to care. 

Finally, there are insufficient data available to accurately esti-
mate the prevalence of asset transfers today and none that can rea-
sonably predict whether and how much this incidence might grow 
in the future. We do know that a significant amount of anecdotal 
evidence exists about people engaging in Medicaid estate planning. 
We also know that an industry of elder lawyers specializing in 
Medicaid has developed across the Nation. Court cases at Federal 
and state levels also point to the prevalence of transfers. In addi-
tion, we know that States have expressed a strong interest in curb-
ing Medicaid estate planning and have taken a number of meas-
ures to try to do so. 

Any protection of assets that results in Medicaid paying for care 
that would otherwise have been paid with private funds increases 
Medicaid’s program costs. Unfortunately, without better data we 
cannot accurately estimate how much Medicaid estate planning 
costs the program now and how much savings could be generated 
from further restricting transfers in the future. Changes to current 
law could deter people from transferring assets, strengthen pen-
alties for doing so, and possibly increase the likelihood that private 
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funds would be used to pay for care. At the same time, it is still 
unclear how such changes might impact access to care for older 
people with long-term care needs. 

The CHAIRMAN. Thank you. A very excellent report, Julie. I won-
der if as you consider all of the proposals and the President’s plan 
on Medicaid, are there any that stand out to you as particularly ef-
fective in saving money that you can quantify that do not hurt peo-
ple that really do have no recourse but Medicaid? 

Ms. STONE-AXELRAD. Well, first, I cannot quantify. CBO does 
that and I think they are going to have a hard time because we 
do not have good information about how much any of the practices 
cost the program now. There are certain things that might be tech-
nical changes to the way in which assets are counted that might 
be less likely to have implications on access to care. I think we 
could think about that a little bit more. I could—

The CHAIRMAN. Are there any States that come to mind that are 
doing a particularly good job in the asset transfer area? 

Ms. STONE-AXELRAD. There are a lot of States that have tried to 
make changes, and Oregon is a classic example of a State that has 
been more aggressive in trying to discourage asset transfers. But 
there are limitations to what States can do because of the current 
law. For example, with annuities the law gives the Secretary dis-
cretion—or authority to define annuities either as trusts or not. 
The guidance that the Secretary is able to give is limited because 
of the way current law is designed, and so States have dealt with 
annuities in different ways. Some States deal with them as trusts, 
and this makes them subject to the—

The CHAIRMAN. Has my State done a good job, in your view, or 
a poor job in asset transfer issues? 

Ms. STONE-AXELRAD. They are one of the leaders in discouraging 
asset transfers. 

The CHAIRMAN. So they are doing a good job. 
Ms. STONE-AXELRAD. They are discouraging, probably so, if you 

look at it—
The CHAIRMAN. I guess if you are being discouraged, you think 

they are doing a bad job. 
Ms. STONE-AXELRAD. It depends. You know, I think the issue to 

consider is people who are faced with very high long-term care 
costs have a fear about losing their savings, losing their home. So 
Oregon is a State that has been more aggressive in trying to recoup 
the assets of those elderly individuals. So it depends on how you 
look at it. 

The CHAIRMAN. Sure. I am going to go vote, and Senator Kohl 
is in charge. 

Ms. STONE-AXELRAD. Thank you. 
Senator KOHL [presiding]. Thank you, Mr. Chairman. 
We could all agree that it is important to prevent people from 

gaming the estate planning system, but I am concerned that when 
researchers at the Georgetown University Long-Term Care Financ-
ing Project looked at this issue, they found no empirical evidence 
to prove that ‘‘the elderly are planning their estates for the purpose 
of gaining easy access to Medicaid.’’ Instead, the research found 
that today’s seniors simply lack the necessary liquid assets to pay 
for expensive long-term care services. 
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Is this assessment consistent with the data that you have looked 
at? 

Ms. STONE-AXELRAD. There is not good comprehensive data that 
looks at the amount of assets that have been transferred or the 
number of people who have transferred assets. So Georgetown was 
looking at some data that is a little bit old, and not their fault. It 
is limited because the surveys that are available—there are just 
not current surveys available that look at what is going on right 
now. 

I do not know if I am answering your question. 
Senator KOHL. I would guess you say that is somewhat inconclu-

sive, you are not sure what—
Ms. STONE-AXELRAD. Well, I think what we know is that the 

amount of assets and income of the elderly for the most part is lim-
ited. Most of the asset value is in the home. There I think the ma-
jority of the elderly have a limited amount that could potentially 
even be transferred, a limited amount that they could spend on 
nursing home care. So probably, you know, for the bulk of the pop-
ulation, the elderly population do not have much to transfer. 

Senator KOHL. Right. 
Ms. STONE-AXELRAD. But, you know, the home is always a ques-

tion. The amount that it is worth really varies by geographic region 
and many other factors. 

Senator KOHL. I was only, again, making the point that some 
people say the elderly plan their estates for the purpose of gaining 
easy access to Medicaid. Perhaps it would be somewhat more accu-
rate to say there may be some, but there is no evidence to indicate 
that this is widespread. Would you be inclined to agree with that? 

Ms. STONE-AXELRAD. I think there is a strong indicator—States’ 
interest in this issue is a strong indicator that, at least in certain 
States, they probably have reason to want to curb this practice. 
But, no, there is no data on a national level that says how many 
people are doing this and how much they are transferring. 

I said in the testimony there are certain indicators like the fact 
that there are Medicaid—there are elder lawyers who specialize in 
Medicaid, and they are across the country. There may be certain 
States that have more of an issue with this than others. But I can-
not say that there is any evidence to suggest that this is very ex-
pensive. I cannot say that there is evidence that suggests that it 
is not. 

Senator KOHL. OK. 
Ms. STONE-AXELRAD. I am sorry I cannot answer that. 
Senator KOHL. We understand that extending the look-back pe-

riod for asset transfers which the President has proposed would 
provide $1 to $2 billion in savings over the next 5 years. But if we 
do not know what the evidence is to tell us how many people are 
actually gaming the system, then how can we know that this will 
work to save Medicaid all that money over the long term? Isn’t that 
true? 

Ms. STONE-AXELRAD. Well, I think a simple change—it is not a 
simple change. I am sorry. A change to the law that extends the 
look-back period logically means that when States go over people’s 
records, their financial records, they are going to find more trans-
fers because that just simply makes sense, I think. 
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Now, the question is: Will there be cost shifting, and at the end 
what will happen to those people who experience penalties? Could 
that potentially increase costs to Medicaid or to Medicare? Or could 
there be increased hospital costs? Those are the kinds of things 
that we do not know. 

But if you just extend the look-back period, then it seems logical 
that you review more financial records, you are going to find more 
transfers and impose more penalties. 

Senator KOHL. I thank you, and I thank you very much for ap-
pearing here today. 

[The prepared statement of Ms. Stone-Axelrad follows:]
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Senator KOHL. At this time we will take testimony from our third 
panel. We have with us today Mr. Vincent Russo, who is former 
President of the National Academy of Elder Law Attorneys. Mr. 
Russo is from Westbury, NY. 

We have with us today Mark Gibson, deputy director, Center for 
Evidence-based Policy, Department of Public Health and Preven-
tive Medicine of the Oregon Health and Science University out in 
Portland, OR. 

We have with us Meg Murray, who is the executive director of 
the Association for Community Affiliated Plans, located here in 
Washington, DC. 

Mr. Russo, we will take your testimony first, then Mr. Gibson, 
and then Ms. Murray. 

STATEMENT OF VINCENT J. RUSSO, VINCENT J. RUSSO & 
ASSOCIATES, PC, WESTBURY, NY, AND PAST PRESIDENT, NA-
TIONAL ACADEMY OF ELDER LAW ATTORNEYS, TUCSON, AZ 

Mr. RUSSO. Good afternoon, Senator Kohl. My name is Vincent 
J. Russo. I have an elder law practice in New York and am a 
founding member and past president of the National Academy of 
Elder Law Attorneys. Today I welcome the opportunity to talk with 
you about ways Congress can achieve savings by eliminating ag-
gressive Medicaid planning and loopholes in the rules. First, how-
ever, it is essential to respond to two ill-advised proposals that will 
harm countless number of older Americans who have worked all 
their lives, paid taxes, and have never been on public assistance. 

One flawed proposal to make penalties harsher calls for changing 
the start of the penalty period from the date of transfers to the 
date one applies for Medicaid. The other proposal would increase 
the look-back period from 3 years to 5 years. 

Senator Kohl, recognizing the harmful impact of these proposals 
on seniors and their families, aging advocacy organizations rep-
resenting tens of millions of Americans, such as AARP, Alzheimer’s 
Association, National Council on Aging, and the retired Officers As-
sociation, have consistently strongly opposed them. In fact, in the 
aftermath of opposition to these very changes, Governor Rell of 
Connecticut has since withdrawn the State’s request to implement 
these ill-conceived policies. 

To illustrate why those representing older Americans have re-
jected these policies, I would like to share three representative pro-
files of real clients whose stories are depicted on the charts to your 
left. The profiles are depicted on Chart 1. 

We are using today the vertical line at July 20, 2005, as the date 
of Medicaid application. You will note that the line at July 20, 
2002, represents the current look-back period, and the line at 
July 20, 2000, represents the proposed look-back period. 

First, at the left of the chart, the story of Mary Richards, who 
has cared for her granddaughter since her daughter passed away. 
As noted on the chart, in July 2004, she pays her granddaughter’s 
college tuition, $15,000. A year later, she suffers a stroke and re-
quires nursing home care. Under the current law, since Mrs. Rich-
ards has spent down monies, she will be Medicaid eligible because 
the transfer penalty period has expired. Under the ill-conceived 
proposal to change the penalty start date, Mrs. Richard would be 
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denied Medicaid nursing home care because she helped her grand-
daughter. She will have no place to go. The hospital will want to 
discharge her, and the local nursing homes will be reluctant to take 
her. If she returns home, how will she be properly cared for? 

Now let’s turn to John Greer, who is a farmer in the Midwest. 
His farm has been in the Greer family for over 100 years. Mr. 
Greer transfers the farm worth $100,000 to his son, as noted on the 
chart. Unfortunately, 3 years later, he fractures his hip and re-
quires nursing home care. Under today’s law, Mr. Greer is eligible 
for Medicaid nursing home care, but under the proposal he would 
be denied care because he passed the family farm on to his son. 
What will happen to the Greer family and their farm? 

My last story is about the Anderson family. In 2001, Steve 
Anderson, who controlled the family finances, made a series of 
withdrawals before he passed away from cancer. Mrs. Anderson 
had cared for him every step of the way. Since that time, Mrs. An-
derson’s health has declined. She has Alzheimer’s and she needs 
nursing home care. As you can see on the chart, under the current 
law Mrs. Anderson can obtain Medicaid. If the look-back period 
were extended to 5 years, she will have to account for her hus-
band’s withdrawals, which were made over 4 years ago. She knows 
some money was spent on donations to the church and some on re-
pairs to the house, but no records can be found. Under these pro-
posals Mrs. Anderson would be denied Medicaid. 

The combination of extending the look-back period and changing 
the penalty start date would create the harshest penalty of all on 
people like Mrs. Anderson, the most vulnerable members of our so-
ciety. 

Chart 2 represents additional common family situations where 
people will be hurt by the proposed changes. Senator Kohl, under 
these harmful proposals no one will be able to act with certainty 
because no one can predict the future. This will place an unfair 
burden on seniors. 

Now I will focus on how we can eliminate aggressive Medicaid 
planning and loopholes in the rules. Over the last 6 months, I have 
been working with a group of Medicaid experts to develop proposals 
that would both close loopholes and achieve Federal and State 
Medicaid savings. I will now explain three of six solutions that we 
are proposing. The other three are in my written testimony for 
your full consideration. 

First, balloon annuities should no longer be allowed as part of 
Medicaid planning. While annuities can be very helpful to some 
seniors, unfortunately they have been manipulated to be a Med-
icaid planning tool. Balloon annuities are structured with very 
small payments over the senior’s lifetime which allows the senior 
to pass on the lion’s share of the annuity to family while accessing 
Medicaid for nursing home care. The solution is to have balloon an-
nuities treated as a transfer subject to the transfer penalty rules. 

Second, self-canceling installment notes, referred to as ‘‘SCINs,’’ 
should also be outlawed as a Medicaid planning tool and treated 
as an available asset to pay for long-term care. 

Third, eliminate rounding down. Under current law in a round-
ing down State, each month one could transfer slightly less than 
two months of nursing home cost with only one month of penalty. 
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This allows people to transfer twice as much as is intended under 
the current Medicaid transfer penalty rules. By eliminating round-
ing down, transfers would result in partial month penalties and no 
doubling up of transfer amounts. 

We welcome the opportunity to sit down with your staff to dis-
cuss six solutions in greater detail. I thank you for this oppor-
tunity. Since savings must be found in the Medicaid program, we 
believe strongly that closing loopholes is a better solution than cre-
ating a punitive and unworkable transfer penalties for our seniors, 
who have contributed so much to this Nation and now face chronic 
illness and the need for long-term care. 

I would be happy to respond to any questions that you may have. 
It has been my privilege to testify before you. 

[The prepared statement of Mr. Russo follows:]
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Senator KOHL. Thank you, Mr. Russo. 
Mr. Gibson. 

STATEMENT OF MARK GIBSON, DEPUTY DIRECTOR, CENTER 
FOR EVIDENCE-BASED POLICY, DEPARTMENT OF PUBLIC 
HEALTH AND PREVENTIVE MEDICINE, OREGON HEALTH 
AND SCIENCE UNIVERSITY, PORTLAND, OR 

Mr. GIBSON. Thank you, Senator. It is a pleasure to be here. I 
will give you a short overview of what come to be known as the 
Drug Effectiveness Review Project. This project had its beginnings 
when Oregon was faced with a projected 60-percent increase in its 
Medicaid drug spend over a 2-year budget cycle. However, the 
State did not want to reduce drug spending only to increase suf-
fering and spending elsewhere in the budget as a result of using 
inferior medications. To avoid those unintended outcomes, we de-
veloped clinical information that did not previously exist, and once 
we had the information, we used it to guide our purchasing deci-
sions. 

This effort quickly grew into a collaboration among 14 States and 
two other organizations, pooling their resources to produce the best 
available evidence comparing drugs within classes. The research 
we perform is special because it consists of using what is called a 
systematic review of research evidence, and here is how it works. 

First, research questions are crafted with care and specificity. We 
start with a general template that asks three questions: First, what 
is the comparative effectiveness of the drugs in this class? Second, 
what is the comparative risk profile of the drugs in this class? 
Third, what does the evidence tell us about any differential impact 
on subpopulations, be that in age, race, or ethnicity? 

As the process proceeds, the questions are posted on our website 
and public comment is received and considered in preparing the 
final version. Once the questions are prepared, they are sent to all 
drug manufacturers in the U.S. and Canada with a request for any 
evidence that the manufacturers believe should be considered in 
the review. 

Next, our researchers, who are all employees of evidence-based 
practice centers, as designed by the U.S. Agency for Healthcare Re-
search and Quality, begin their search of the global evidence avail-
able. They search all of the major medical data bases, including 
EMBASE, Medline, and the Cochrane Registries of Systematic Re-
views and Clinical Trials. 

Studies that match the key questions are then read in detail, and 
the quality of the study is also evaluated. If the study is poorly de-
signed or poorly executed, then it is removed from the ongoing 
analysis. 

Once the high-quality studies are identified, they are syn-
thesized. This synthesis combines the results of the studies in a 
way that allows us to have a view of what the entire body of good 
research says about the drugs that we are looking at. It takes into 
consideration the differences among the studies such as size and 
design, and then provides a detailed analysis of the cumulative evi-
dence on the drugs. 

Our work gives the highest grade to well-done, randomized, con-
trolled trials that provide head-to-head comparisons of drugs with-
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in a class. When those trials do not exist, we look for the next best 
available evidence. When assessing potential harms from drugs, we 
also use observational studies, which, though less rigorous than 
randomized, controlled trials, have longer timeframes that allow a 
more accurate view of risk. 

When the synthesis is finished, a draft report is produced and 
sent to outside experts for peer review. In addition, we post a copy 
of the draft to our website and solicit comments on the draft from 
the public, from advocacy groups, and from the industry. 

When the comment and peer review periods are complete, the le-
gitimate criticisms brought to us are addressed in the final version 
of our report. The final versions are then posted to our website in 
the public domain. 

In all, this process is more open and thorough than any other 
available to our knowledge. When a report is complete, one can 
identify every step that was taken, can review every report in-
cluded or excluded, and know why that was done. We disclose on 
request public comments and the documents sent to us by the in-
dustry. 

Our members use the information in different ways, including as 
an educational tool for prescribers, as an independent and trans-
parent check against work done by commercial contractors, such as 
pharmacy benefits managers, as the primary information for use in 
evaluating drugs for inclusion or exclusion from a PDL, preferred 
drug list. 

Depending on the methods used by our States, they report dif-
fering levels of savings. In general, States that have prior author-
ization processes realize greater savings than those who simply 
provide the information to prescribers or who have permissive ex-
ceptions processes. Some quick examples of savings realized by 
some of our States include one which shifted its use of the pre-
ferred drug in the opioids class—a pain-reliever class where there 
is no evidence of different effectiveness among the medications—
from 33 percent use of the preferred drug to 69 percent use of the 
preferred drug. The savings were significant because the monthly 
cost for the preferred agent averaged $77 per patient and the non-
preferred agent averaged $331 per month. 

The results of eight classes over a year, the results of using this 
process for eight classes over a year resulted in over $19 million 
in savings, and budget officials projected when the process was 
used on 16 classes, it would yield approximately $40 million in a 
year. 

Another State reported approximately 5-percent savings in their 
overall drug spending with the adoption of a soft prior authoriza-
tion process on four classes of drugs only: nonsteroidal anti-inflam-
matory agents, opioid analgesics, statins for cholesterol, and proton 
pump inhibitors for gastric conditions. 

Our States also report that companies are now competing for 
market share based on price by offering States supplemental re-
bates so that their drug can be one of the lowest price in a class 
where the drugs are deemed to be equally effective. But the savings 
do not end there. As a result of our review of the nonsteroidal anti-
inflammatory class and the fact that in 2002 it highlighted the po-
tential cardiac risks associated with the use of Vioxx, with few ex-
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ceptions our member States kept Vioxx off of their preferred drug 
lists and, arguably, not only prevented significant suffering and 
disability, but also saved the cost of treating cardiac problems that 
may have resulted from the widespread use of this medication by 
their Medicaid program. 

We believe that the Drug Effectiveness Review Project dem-
onstrates how good scientific inquiry can be used to build con-
fidence in the clinical credibility of these purchasing decisions. 

[The prepared statement of Mr. Gibson follows:]
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The CHAIRMAN. On that point, I am going to come back to ques-
tions, but, Mark, did you do the testing on it that revealed the 
problems with Vioxx ahead of time? Did you know that ahead of 
time before FDA revealed it? 

Mr. GIBSON. Chairman Smith, our report that was published in 
2002 highlighted the potential cardiac risk. 

The CHAIRMAN. Very interesting. 
Mr. GIBSON. It was in the evidence. We did no specific—we did 

not do trials, but we did find in the trials that existed clear indica-
tion that there was a hazard there. 

The CHAIRMAN. Very interesting. 
Meg Murray. 

STATEMENT OF MARGARET A. MURRAY, EXECUTIVE DIREC-
TOR, ASSOCIATION FOR COMMUNITY AFFILIATED PLANS, 
WASHINGTON, DC 

Ms. MURRAY. Thank you, Senator Smith, and welcome back. My 
name is Meg Murray, and I am the executive director of the Asso-
ciation for Community Affiliated Plans and a former Medicaid di-
rector in New Jersey. 

The Association for Community Affiliated Plans seeks to offer a 
positive contribution to the national discussion over Medicaid. We 
believe Medicaid is a critical component of the safety net. However, 
we agree with you that certain aspects of the 40-year-old program 
need modernizing, and for that reason we have brought today to 
you a simple proposal which would equalize access to the Medicaid 
drug rebate between fee-for-service and the capitated managed care 
program. This would provide the Federal Government with signifi-
cant savings by lowering the prices paid for individual drugs by the 
health plans. This would lead then to lower capitation rates, which 
is how the Federal and State governments save money from the 
proposal. 

Just as background on who ACAP is, we are a national trade as-
sociation of health plans focused primarily on Medicaid. Most of the 
plans are not-for-profit or owned by a not-for-profit, such as com-
munity health centers. We have 19 plans, including Care Oregon 
in Oregon, and we serve over 2 million Medicaid beneficiaries, and 
I am accompanied today by the Chairman of ACAP, Jim Hooley, 
who is the CEO of Neighborhood Health Plan in Massachusetts. 

Just to give you an overview, Medicaid plans currently pay less 
for drugs on a per member per month basis than the States. This 
is true despite the fact that plans pay a higher price for drugs be-
cause they do not have access to the Federal rebate, which guaran-
tees that the States will get the best and lowest price. 

Plans offset this price disadvantage through more efficient use of 
utilization management techniques, which I will talk about in a 
few minutes. 

The Center for Health Care Strategies sponsored a study by the 
Lewin Group which found that Medicaid plans were paying on av-
erage $17.36 per member per month for TANF enrollees for their 
drug costs. States, on the other hand, were paying over $20 per 
member per month. In other words, States were paying about 18 
percent more for drugs than health plans. 
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We believe that allowing plans to have access to the Federal drug 
rebate could further lower per member per month cost for drugs. 
This would save the Federal and State governments significant dol-
lars through lower capitation rates to the plan. 

Plans have been excluded from the Federal drug rebate program 
since the program was enacted in 1990, and instead the plans re-
ceive rebates from the manufacturers on their own, typically 
through pharmacy benefits managers. States, on the other hand, 
receive a statutorily required rebate of at least 15 percent of aver-
age manufacturer’s price for brand name drugs and 11 percent of 
AMP for generic drugs, as was talked about in the first panel. 

Medicaid health plans, on the other hand, average only about 6-
percent rebate on brand drugs compared to at least 15 and more 
like 30 percent for the States, and they usually receive 0-percent 
rebate on generics; whereas, the States are getting about 11 per-
cent. 

Because the fee-for-service program is required by law to get the 
best price, Medicaid plans serving the exact same clients end up 
paying a higher price for individual drugs. 

As I said before, although they pay a higher price for individual 
drugs, plans are able to offset the price disadvantage by more effi-
cient use of utilization management tools. These tools both reduce 
the total cost of drugs and improve the quality of care to our Med-
icaid beneficiaries. 

The range of tools include things such as using drug data to 
identify pregnant women or people with HIV and diabetes, or bene-
ficiaries who might be using drugs inappropriately, either too many 
or too few. 

Other tools, such as greater use of generics and greater use of 
lower-cost drugs, lead to the lower per member per month cost 
than in the State fee-for-service program. 

Equalizing the Federal drug rebate program by giving both plans 
and the States access to the higher Federal rebate would allow the 
plans to lower prices paid for individual drugs, thereby further de-
creasing the already lower per member per month payment. This 
savings in turn would be passed on to the States and the Federal 
Government through lower capitation rates. 

As you may know, several States have considered carving drugs 
out of the capitation to take advantage of the Federal rebate. The 
Lewin Group estimated that carving drugs out of the capitation in 
Arizona would actually cost the State $4 million because of the 
State’s inability to manage utilization as efficiently as the States 
have. 

ACAP is suggesting that a better policy would be to instead 
equalize the plans’ access to the Federal rebate. The Lewin Group 
has estimated that there are potential savings of over $2 billion 
over 10 years. 

ACAP has been very active in discussing this proposal with other 
Medicaid stakeholders. It has recently been endorsed by the Na-
tional Governors Association as well as the National Association of 
State Medicaid Directors, the Medicaid Health Plans of America, 
and the National Association of Community Health Centers. 

In conclusion, at a time when Congress must make tough deci-
sions, we believe that equalizing the drug rebate makes sense. It 
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will modernize the program, save billions of dollars, not reduce any 
benefits, or force any beneficiary off the rolls. We urge you to con-
sider this provision in any Medicaid reform proposal produced by 
the Senate. 

Thank you. 
[The prepared statement of Ms. Murray follows:]
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The CHAIRMAN. Thank you very, very much. 
I apologize, Mr. Russo, that I was away during your testimony. 

I truly want to express to all of you how much I value your being 
here and your contribution to the Senate record. I hate being 
pulled away from these because I do gain much from it and you 
add much to it. So to all of you for your sacrifices in being here, 
we are very thankful. Because I missed yours, I may ask you ques-
tions you already answered in your testimony. But you have identi-
fied a number of loopholes in Medicaid that have allowed individ-
uals to transfer assets to achieve premature Medicaid eligibility 
with limited risk of penalty. In your experience, how prevalent are 
these practices? 

Mr. RUSSO. Chairman, first I would like to say on this issue that 
elder law attorneys are charged with an ethical duty to advise cli-
ents in their best interests. In fact, it would be malpractice not to. 

Aggressive Medicaid planning occurs when one uses loopholes. In 
order to save money, these loopholes need to be closed. We have 
not had a chance to score the six solutions that we are proposing, 
but we are confident that they would result in savings that would 
be a much better approach than creating these much harsher 
changes that truly will harm seniors if we were to change the look-
back period to 5 years or to change the penalty start date to the 
date of application. 

The CHAIRMAN. Your testimony had these six loophole closures in 
them? 

Mr. RUSSO. Yes, in the written testimony, Chairman, we have 
the six. I mentioned three in my oral testimony, which were bal-
loon annuities, self-canceling installment notes, and changing down 
the rounding-down rule consistently throughout the United States. 

The CHAIRMAN. OK. What are the other three? 
Mr. RUSSO. The other three would deal with the State recoveries 

on annuities, would deal with changing the treatment of when a 
transfer penalty starts, so it would be from the first day of the fol-
lowing month rather than in the month in which the transfer were 
made, so that is right now a State option that is available. Let’s 
see, the sixth one—it will take a moment. 

The CHAIRMAN. That is OK. We will find it. But in your experi-
ence—I do not want you to rat on your colleagues, but do attorneys 
widely employ these loopholes that you think are—

Mr. RUSSO. Well, Chairman, I do not think it is ratting out other 
attorneys. Attorneys are good people who do good work. We serve 
our clients. We provide a holistic approach to planning. It is not 
simply about Medicaid. Most seniors, if not all seniors, who come 
into our offices—and I am speaking from my own practical experi-
ences—come in out of fear, in crisis, concerned that they are going 
to lose their autonomy, their independence, that they are going to 
be pushed into a nursing home with no options, that there will be 
no one to care for them. They have loved ones that they care about. 
How will money be used for them if it is gone? How do we take 
care of a spouse or a child who is disabled? How do we get quality 
care? 

So people are coming in because we have pushed them into a cor-
ner where they have no choice but to look at this Medicaid program 
to help them get through this very difficult time in their lives. 
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The CHAIRMAN. What is the loophole that is most commonly 
abused? 

Mr. RUSSO. Well, I think loopholes result in aggressive planning. 
‘‘Abuse’’ is a pretty strong word, but I appreciate that that is the 
term you are using. When we look at these balloon annuities and 
the self-canceling installment notes, they are simply inappropriate 
for seniors to be engaging in utilizing those planning tools. Annu-
ities now are marketed as the answer to how to get onto Medicaid. 
That is really inappropriate. 

I think we can change some of the existing rules that allow for 
aggressive planning, like changing the rule on rounding down so 
we can round down a partial transfer, which is the current rule. 
For example, if someone transferred $9,999 in a State with a 
$5,000 regional rate or divisor, that results in a penalty period of 
1.99. In a State that rounds down, it becomes 1 month. So, in ef-
fect, you were able to double up how much you transferred with 
only 1 month of penalty. 

The penalty should stand at 1.99. It should not be rounded down. 
States have the option. I think the Federal Government should 
mandate that change. 

The CHAIRMAN. OK. 
Mr. RUSSO. We also look at—the sixth solution we suggested was 

to outlaw one from being able to purchase a life estate, the right 
to live in a house, for example. When someone purchases a life es-
tate, a parent, let’s say, purchases a life estate in the child’s home 
but has no intention of living there, it makes the asset disappear, 
and that is not what was intended here. 

The CHAIRMAN. Right. 
Mr. RUSSO. We need to be fair to seniors in this program. We 

need to be clear about what the rules are. But we should not penal-
ize them any further because right now we discriminate against 
them because they happen to have the wrong disease. 

The CHAIRMAN. I think you told me. Are you from New York? 
Mr. RUSSO. Yes, I am. 
The CHAIRMAN. My question has nothing to do with the New 

York Times article, but I assume you saw those. 
Mr. RUSSO. Yes. 
The CHAIRMAN. I hold up my own State as a great example on 

home and community care options that are much less expensive. 
Does New York have such a thing? 

Mr. RUSSO. Chairman, we have the best home care program in 
the country through a non-waiver program, which actually provides 
home care to thousands and thousands of seniors. We think it is 
a terrific idea. 

As we look at the Medicaid program as a whole, it would be ter-
rific to start looking at alternatives that focus on keeping people 
at home. That is where they want to be. No one comes into my of-
fice and says, ‘‘I want to go to a nursing home.’’ Every person in 
a nursing home wants to get out of that nursing home. They really 
want to be home and in the community and independent. 

The CHAIRMAN. The next panel are the nursing home people, by 
the way. No, I am kidding. [Laughter.] 

Your point is very well taken. Are you familiar with reverse 
mortgages? What do you think of the impact of those? 
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Mr. RUSSO. Chairman, I think reverse mortgages can be very 
helpful in terms of allowing people to stay at home while tapping 
the equity in their home, using that money for care that they oth-
erwise could not afford. But there is a concern, and the concern is 
that, No. 1, they are very expensive. To obtain a reverse mortgage, 
the costs are very high. Also, when you are no longer living in the 
home, the reverse mortgage is called in. So if an individual went 
to a nursing home, it would automatically force a sale of that home 
to pay back the reverse mortgage, and that is particularly upset-
ting to people because people feel, seniors feel that if they fracture 
a hip and they go to the hospital and then they enter a nursing 
home for rehab, their goal is to come home. 

The CHAIRMAN. Sure. 
Mr. RUSSO. Where are they going to go to if they have to sell 

their house when the reverse mortgage is called in? 
The CHAIRMAN. If they lose their house, they kind of lose hope, 

don’t they? 
Mr. RUSSO. Yes, they do. 
The CHAIRMAN. So that is not an option you would recommend 

that Congress consider? 
Mr. RUSSO. Absolutely not to mandate that. 
The CHAIRMAN. You have spoken critically now—and I am sure 

you did in your testimony; again, I apologize I was not here for it. 
But you think that the look-back provision is just unduly arbitrary 
and quite harsh? 

Mr. RUSSO. Yes, the example I would give there—and it was Mrs. 
Anderson in my example—she was in a situation where her hus-
band controlled the finances and transferred $25,000 4 years before 
she later needed to apply for Medicaid. She cared for him. He 
passes away. She has Alzheimer’s. She knows that the money went 
to various causes, like paying for repairs on the house or a dona-
tion to the church capital campaign. But she has no records. She 
has no ability to know what exactly happened. She is going to be 
denied Medicaid if that look-back period is extended to 5 years. 

I challenge anyone in this room to come back tomorrow and re-
port to you every transaction that they have made in the last 3 
years. It is difficult now for seniors. Five years is a burden that 
should not be placed on them. 

The CHAIRMAN. Can you speak to asset caps or did you speak to 
that in your testimony? 

Mr. RUSSO. The proposal by the National Governors Association? 
The CHAIRMAN. Yes, it is another option that would make all as-

sets countable for purposes of determining Medicaid eligibility and 
would set a limit on the total value such that assets in excess of 
that amount must be liquidated and applied toward health care 
services. 

Mr. RUSSO. I think that any alternatives we can look at are help-
ful. I have real concerns here with this one because this is part of 
a bigger package; that proposal also deals with changing the pen-
alty start date and also deals with extending the look-back period, 
which we oppose. So I am a little apprehensive about it. 

One size does not fit all around the country. Nursing homes in 
New York cost between $120,000 and $150,000 in the area where 
I practice. So—
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The CHAIRMAN. That is about double the rest of the country. 
Mr. RUSSO. Right. So we need to have a program that allows us 

to take into account the differences around the country in the cost 
of care and people’s situations. At this point the National Academy 
of Elder Law Attorneys has not had a chance to analyze it for me 
to be able to speak in more detail about it, but I am sure we will 
be doing that, and we welcome the opportunity to give you our 
thoughts. 

The CHAIRMAN. Fair enough. Thank you very, very much. 
Mark, thank you for coming. It is good to see you. I came in in 

the middle of your testimony, and a question I have—I was not in 
the legislature when Governor Kitzhaber passed this proposal on 
testing drugs and greater State control over their acquisition for 
Medicaid. But I understand subsequent to his administration that 
it was changed. Is that correct? If it was changed, did it improve 
care and did it reduce savings? 

Mr. GIBSON. Mr. Chairman, you are correct, it did change—be-
fore I go into that, just it is a pleasure to be here, and I appreciate 
the invitation. 

The CHAIRMAN. I only ask this for my own edification because I 
am interested from your perspective, and perhaps Governor 
Kitzhaber’s; what has been the result of that change? 

Mr. GIBSON. Right. The change was to repeal the State’s ability 
to have prior authorization for its preferred drug list. The prior au-
thorization process the State ultimately adopted, which resulted in 
a significant increase in the savings realized, was when a physician 
wanted to prescribe a drug that was not the preferred drug in the 
class, they or a member of their staff simply had to call a number 
and listen to a message about the evidence relative to the drugs in 
that class. 

As a result of that simple intervention, Oregon was the State 
that I mentioned that experienced about a 5-percent drop over the 
period of time that that prior authorization was in place, about a 
5-percent drop in its overall drug spend, by just applying that prior 
authorization process to four drug classes. 

The CHAIRMAN. Just the education. 
Mr. GIBSON. Just the education and just the requirement that 

there be contact with that education. 
The CHAIRMAN. So the change then really didn’t reduce much in 

terms of what the State has been saving on drugs. 
Mr. GIBSON. The change did reduce what the State has been sav-

ing because that is no longer—the State is no longer able to require 
the physician to call and get that information prior to receiving an 
exception from the preferred drug list. So we typically see about a 
30-percent use of preferred drug when there is not an intervention 
such as a prior authorization. 

The CHAIRMAN. The total drug savings from this program, what 
did you lose from the change? 

Mr. GIBSON. I have not seen exact figures on the reduction of 
savings from the change, although the internal research that the 
agency is doing and the folks that I had contact with there—I 
would be happy to put you in touch with them—have said that im-
mediately upon suspension of the prior authorization, the trends 
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began to go back the other way. I do not have a firm number at 
that point. 

The CHAIRMAN. So you would not recommend that change then 
to other States? 

Mr. GIBSON. I would not, no. 
The CHAIRMAN. OK. I was very intrigued by your comment, your 

answer to the Vioxx question, but what I think I heard you say is 
that you did not have to do any trials on it, you did not have to 
do any tests on it; you just read the material and it reflected the 
downstream difficulties in health and saved a whole lot of people 
a whole lot of grief. 

Mr. GIBSON. That is correct, Mr. Chairman. The study in ques-
tion is called the VIGOR Trial, and within that there was an unex-
plained increase in adverse cardiac events among people who were 
taking Vioxx. 

Now, when we looked at this information, at this evidence, and 
we looked at the size of the trial, the design of the trial, and the 
results, it was a well-done, well-randomized, well-reported, double-
blind trial, and it came out with this unexplained increase in car-
diac adverse events. As a result of highlighting that to our States, 
even though we did not—our process, our research process, does 
not recommend a drug, we did highlight this risk in the report, and 
most but not all of our States said that this is too much a risk for 
us, we are not going to include Vioxx as one of our preferred drugs. 

The CHAIRMAN. Mark, since, you know, Oregon has had such, 
frankly, a positive result with the Drug Effectiveness Review 
Project, do you think Congress should leave this up to the States, 
or as part of Medicaid reform, should we be mandating this kind 
of a thing? 

Mr. GIBSON. Mr. Chairman, I think that is a great question. I 
think that the States have done a terrific job of blazing a trail here. 
As we learn more about doing systematic reviews of drugs within 
classes, we recognize that there are ways to continually improve 
this work, which ultimately becomes a bit of a resource issue. 

Now, resource in terms of getting the right research done is mod-
est compared to the expenditures. In our home State, we spend in 
the neighborhood of $480 million in Medicaid on drugs—or excuse 
me, in a biennium on drugs, and the entire cost of the Drug Effec-
tiveness Review Project was $4.2 million over 3 years, and shared 
among 16 organizations that comes out to be a fairly nominal in-
vestment in getting good evidence. 

On the other hand, these organizations all faced their resource 
constraints. They are primarily Medicaid programs. So to continue 
to improve this and to continue to address some of the criticisms 
that come out of what we have done, I think there is a resource 
issue that the Federal Government could be helpful on. 

On the other hand, I would say that I think the States have done 
a terrific job, and, you know, some very close collaboration between 
the two that maintains the autonomy of the process could be very 
useful. 

The CHAIRMAN. How many States are in your program? 
Mr. GIBSON. There are currently 14 States. 
The CHAIRMAN. They have all enjoyed the same benefit that Or-

egon has seen? 
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Mr. GIBSON. Mr. Chairman, they use the information in different 
ways, so their benefits change from State to State. North Carolina, 
for example, uses the information to inform and educate their prac-
titioners about the relative effectiveness and risk profile of drugs 
within these various classes. So they use it primarily as a pre-
scriber education process. They couple that up with cost informa-
tion so that their prescribers can then consider cost as they make 
these decisions. But they start out knowing what the relative or 
the comparative benefit is, too. Other States already had prior au-
thorization processes run by commercial firms, but their concern 
was that they might not be getting the depth of analysis around 
these drugs that they really needed to ensure that they were not 
making a penny-wise, pound-foolish decision. So they have come 
into the project from the standpoint of saying let’s go to a more 
thorough, more transparent, and more open process, one that we 
can go to our medical community or we can take to our advocacy 
community and say here are the steps that we went through to 
analyze these drugs, this is what we are basing our determination 
of their effectiveness on, where you do not have that kind of trans-
parency with commercial products. 

The CHAIRMAN. These are States outside of the 14 that are part 
of your group? 

Mr. GIBSON. Well, there are States outside of the 14 that are in 
the group that are using the information because it is in the public 
domain, and we have had several States come up and say, ‘‘Gosh, 
you guys are doing a great job, thanks a lot.’’

The CHAIRMAN. Are there any States outside your group who are 
doing anything different that is showing to be effective in savings 
and in efficiency? 

Mr. GIBSON. Yes, but they do not have the transparent clinical 
perspective that we are able to bring to it. 

The CHAIRMAN. Because they rely on commercial sources. 
Mr. GIBSON. Yes. 
The CHAIRMAN. OK. 
Mr. GIBSON. Mr. Chairman, I would just add, to clarify my com-

ments, that if it is simply about money, then you do not need our 
product. If you really want clinical certainty, if you want the best 
analysis of the cumulative evidence around these drugs, then I 
think you should participate or at least utilize the information that 
the collaboration brings forward. 

The CHAIRMAN. Why do you think the FDA and CMS perhaps 
were so late on the Vioxx issue? 

Mr. GIBSON. Mr. Chairman, there is a lot of ground to cover 
there. 

The CHAIRMAN. I am getting you in trouble here, Mark. 
Mr. GIBSON. Yes, well, I would just say that I think one of the 

things that sets our process aside from others is that there is a real 
firewall between our researchers and the industry. That is not to 
say that we do not utilize the best evidence the industry can give 
us. We reach out to the industry. We solicit any evidence they be-
lieve pertains to the questions that we are researching. They pro-
vided us with hundreds of dossiers on these drugs and thousands 
of pages of research information that we analyzed, just as we do 
any information we find on our own. 
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But we do not have an ongoing intimate dialog between the folks 
that are doing the research and the industry, and we do not receive 
support from the industry. I think there are a number of things 
that have happened over the years with the FDA that may have—

The CHAIRMAN. Makes them a little slower on the trigger? 
Mr. GIBSON. Yes, just—yes. 
The CHAIRMAN. I understand what you are saying. Thank you 

very much. 
Meg Murray, as I understand your testimony, you have spoken 

between Medicaid managed care plans and fee-for-service plans 
and that there are some savings in managed care that are not 
being realized in fee-for-service. Can you discuss some of the things 
that your health plans do to manage drug utilization compared to 
State fee-for-service plans? What would you have us take into this 
budget reconciliation when we focus on that area for savings? 

Ms. MURRAY. In many cases, what our plans are doing is just 
more aggressive use of what States can do under the drug rebate 
law. So our plans are much more aggressive on generic utilization. 
For instance, our plans have almost 60 percent of their prescrip-
tions are generic, compared to only about 50 percent by the State 
programs. 

More specific examples are our plans do require—they promote 
first-line antibiotic use more often than the States do. They note 
through the data excessive use of inhaler medications for 
asthmatics instead of the controller medications. So a lot of what 
they are doing is what States can do, but just they are much more 
aggressive about it. 

The CHAIRMAN. Perhaps you heard that CBO expresses concern 
that health plans already have access to the drug rebate. Can you 
address that issue a little bit more? 

Ms. MURRAY. Sure. Our health plans do get a rebate. Many of 
them contract with pharmacy benefits managers who in turn con-
tract with manufacturers to get a rebate. So, yes, our plans do have 
access to a drug rebate, but they do not have access to the Federal 
rebate, which, I was pointing out, is much more—almost three 
times better than what they can get on their own through private 
contracts with the manufacturers. 

The CHAIRMAN. Since managed care plans are already operating 
at a lower cost than fee-for-service programs, would access to the 
Medicaid drug rebate provide your plans with even greater savings, 
in your view? 

Ms. MURRAY. Yes. By increasing the rebate, that effectively low-
ers the price of individual drugs to our health plans, thereby fur-
ther lowering the per member per month cost. This, as I said, will 
be passed on to the States through the lower capitation rates. 

The CHAIRMAN. Then that savings is what, 16 percent? 
Ms. MURRAY. The net savings would be the difference—well, in 

terms of gross dollars, it is potentially up to $2 billion over 10 
years. 

The CHAIRMAN. You are starting to talk real money. 
Ms. MURRAY. That would be split between the States and the 

Feds. 
The CHAIRMAN. The Fed. 
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I think I have asked my questions. Meg and Mark and Vincent, 
thank you so very, very much. This has been a helpful hearing for 
me, and we are grateful for your time, and to our audience, we ap-
preciate your patience with the Senate schedule. 

We are adjourned. 
[Whereupon, at 4:50 p.m., the committee was adjourned.] 
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A P P E N D I X 

PREPARED STATEMENT OF SENATOR SUSAN COLLINS 

Mr. Chairman, the FY 2006 budget resolution includes $10 billion in reconcili-
ation instructions for the Finance Committee. I therefore want to thank you for 
holding this hearing to examine options for meeting those instructions, while still 
preserving the critical Medicaid safety net that keeps 54 million of the most vulner-
able Americans from falling through the cracks of our nation’s health care system. 

Medicaid is the sole source of health insurance coverage for 40 percent of our na-
tion’s poor, including one in four American children. It also finances the health and 
long-term care needs for about 20 percent of individuals with serious disabilities and 
helps pay for the care of 60 percent of our nation’s nursing home residents. Fi-
nanced jointly by the federal and State governments, Medicaid is now the nation’s 
largest health care program, with annual costs exceeding $300 billion. 

Medicaid is costly because it serves those citizens with the most complex care 
needs and chronic problems requiring long-term care. Moreover, it is not just our 
most expensive health care program. It is also the most complex because it is struc-
tured and administered differently in each of the 50 states and the District of Co-
lumbia. In fact, there is an old saying among policymakers: ‘‘If you’ve seen one Med-
icaid program, you’ve seen one Medicaid program.’’

Medicaid is also one of our fastest growing programs, putting substantial pressure 
on both State and federal budgets. Moreover, with the aging of the baby boomers, 
those costs are certain to rise even more rapidly, threatening the long-term financial 
sustainability of the program. It is therefore important that we begin now to work 
to identify ways to stabilize and strengthen Medicaid. 

As part of that process, it is critical that we take the time to learn how the cur-
rent Medicaid program works and to examine thoroughly the various options for re-
form. Today’s hearing gives us an opportunity to focus on two specific components 
of the program: how Medicaid pays for prescription drugs and considers assets in 
determining eligibility. 

Again, Mr. Chairman, thank you for calling this hearing, and I look forward to 
working with you on a plan to ensure that Medicaid can continue to fulfill its com-
mitment to providing quality care to poor, elderly, and disabled Americans in a way 
that is financially sustainable.
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