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S. 2381, A BILL TO AMEND THE CONGRES-
SIONAL BUDGET AND IMPOUNDMENT CON-
TROL ACT OF 1974 TO PROVIDE LINE ITEM
RESCISSION AUTHORITY

TUESDAY, MAY 2, 2006

U.S. SENATE,
COMMITTEE ON THE BUDGET,
Washington, DC.

The committee met, pursuant to notice, at 9:38 a.m., in room
SD-608, Dirksen Senate Office Building, Hon. Judd Gregg, chair-
man of the committee, presiding.

Present: Senators Gregg, Allard, Sessions, Bunning, Ensign, Al-
exander, Conrad, Sarbanes, Murray, Byrd, and Menendez.

Staff present: Scott Gudes, Majority Staff Director; and Jim
Hearn, director of federal programs and budget process.

Mary Naylor, Staff Director for the Minority; and Lisa
Konwinski, Counsel.

OPENING STATEMENT OF CHAIRMAN JUDD GREGG

Chairman GREGG. We understand that Senator Byrd is on his
way, but in order to expedite the hearing, because there is going
to be a vote here at 10:45 and we have a number of excellent wit-
nesses, we want to make sure everybody has an adequate amount
of time. Why don’t Senator Conrad and I make our opening state-
ments and then hopefully Senator Byrd will be here by then.

This hearing today is about the proposal of the Administration
relative to what I call fast track rescission. Some people have called
it line item veto. I do not think that is a proper title for it. Some
people have called it impoundment. That certainly should not be
the proper title for it. It should not be impoundment.

But rather it is a proposal where basically the executive branch
would say to the legislative branch here are some spending items,
take another look at them and see whether or not you want to go
forward with them.

It is a proposal which, in concept, is an excellent idea. The fact
is we need as a Government, to have different avenues to review
spending and how we are spending the taxpayers dollars and be
sure that we are doing it correctly and that those dollars are being
spent appropriately.

We know that as a Government we have a very serious problem
with the deficit. We have a very serious problem with spending too
much money, money that we do not have. And so anything that in-
serts into the process an opportunity to take another look at how
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much money we are spending, where we are spending it, and how
we are spending it, and gives us an opportunity to review that in
a constructive way is something that we should seriously consider.

Obviously, the main issue here is the balance of power between
the executive branch and the legislative branch. The legislative
branch correctly has tremendous concern and a desire to maintain
its authority over the purse. That is the key authority of the legis-
lative branch, and transferring that authority to the executive
branch in any significant way would be inappropriate.

However, the proposal as it has come forward, if it were ad-
justed, in my opinion, in a number of substantive but not dramatic
ways, does not represent, in my opinion, a dramatic shift in author-
ity away from the Legislative to the Executive but rather, as I say,
gives the Executive the chance to ask the legislative branch do you
really want to spend this money and gives us the opportunity in
the legislative branch to say either yes or no. And there are ways
to do that which I think avoid the issue of impoundment, which is
not appropriate, or the issue of line item veto which, although ap-
propriate, is not constitutional unless the Constitution were
amended.

And so this fast track rescission proposal which the Administra-
tion has sent up is something we need to take a very serious look
at. And I happen to think we should be able to put it in a form
that the legislative branch will be comfortable with.

We have excellent witnesses today on this point. Of course, Sen-
ator Byrd, when he arrives, is the leading authority in the Senate,
if not in the country, on the issue of the prerogative of the Senate.
I am sure he will have some very strong views on this proposal and
we will look forward to hearing them.

We have the Acting CBO Director here and the acting Deputy
Director of OMB here, and a number of experts to give just their
thoughts.

So at this point I would yield to the Senator from North Dakota,
the Ranking Member, for his thoughts.

OPENING STATEMENT OF RANKING MEMBER KENT CONRAD

Senator CONRAD. Thank you very much, Mr. Chairman. And
thank you for holding this important hearing.

This is an area where we have very different views. I think it
would be a profound mistake to adopt this proposal. The proposal
that the President has made is not the answer to our budget prob-
lems. It would likely have little impact on the deficit but would sig-
nificantly shift power from the legislative branch to the executive
branch.

The fact is under this Administration the deficits have sky-
rocketed, the debt is exploding. And that is because there simply
has not been the will to put a fiscal policy in place to prevent those
occurrences.

Let me go to the first chart.
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This is what has happened to the budget deficit under this Presi-
dent. We have had three of the largest deficits in our country’s his-
tory.



Building a Wall of Debt

Gross Federal Debt Soars
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The explosion of the debt is even more serious.

Instead of paying down debt in preparation for the retirement of
the baby boom generation, which the President promised, the debt
has exploded. At the end of his first year, the debt was $5.8 trillion.
It is headed for $11.8 trillion if the budget that is before Congress
now is adopted.

If that five-year plan is endorsed, we now anticipate that the
debt will be $11.8 trillion by the end of 2011.
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The debt is increasing by more than $600 billion a year, every
year over the next five years.

The President’s line item rescission proposal cannot replace a
real commitment to reducing the deficit. Acting CBO Director Mar-
ron, who is one of our witnesses today, has noted that the proposal
is unlikely to greatly affect the budget’s bottom line.

CBO Director Believes Bush Line Item Veto
Unlikely to Greatly Affect Bottom Line

“Such tools, however, cannot establish
fiscal discipline unless there is a political
consensus to do so.... In the absence of
that consensus, the proposed changes to
the rescission process ... are unlikely to
greatly affect the budget’s bottom line.”

— Acting CBO Director Donald Marron
Testimony before House Rules Committee
March 15, 2006

In testimony before the House Rules Committee he said, and I
qoute, “such tools, however, cannot establish fiscal discipline unless
there is a politcal consensus to do so. In the absence of that con-
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sensus, the proposed changes to the rescission process are unlikely
to greatly affect the budget’s botton line.”

A recent editorial in USA Today made essentially the same point.
The President’s proposal is not the answer to our budget problem.
The editorial stated, and I quote, “The line item veto is a conven-
ient distraction. The vast bulk of the deficit is not the result of self-
aggrandizing line items, infuriating as they are. The deficit is pri-
marily caused by the unwillingness to make hard choices on benefit
programs or to levy the taxes to pay for the true cost of Govern-
ment.”



“Sleight of Hand on Spending”

“...[T]he line-item veto is a convenient
distraction. The vast bulk of the deficit is
not the result of self-aggrandizing line
items, infuriating as they are. The deficit
is primarily caused by unwillingness to
make hard choices on benefit programs
or to levy the taxes to pay for the true
costs of government.”

— USA Today
March 23, 2006

Many analysts have noted that the primary result of the Presi-
dent’s proposal would be to shift power from the Legislative to the
executive branch. Columnist George Will wrote the following in a
recent column in the Washington Post, and I quote, “It would ag-
gravate the imbalance in our Constitutional system that has been
growing for seven decades: the expansion of executive power at the
expense of the Legislature.”



Conservative Columnist George Will Believes
Bush Line Item Veto Proposal Shifts Too
Much Power to Executive Branch

“It would aggravate an imbalance in our
constitutional system that has been
growing for seven decades: the expansion

of executive power at the expense of the
legislature.”

- George F. Wil
Washington Post, “The Vexing
Qualities of a Veto”
March 16, 2006

Let me just conclude by saying here are the problems that I see
with the President’s proposal. One, it fundamentally shifts the bal-
ance of power between the Legislative and executive branches.

Two, it requires Congress to vote on the president’s proposal
within 10 days.

Three, it provides no opportunity to amend or filibuster proposed
rescissions.

Four, it allows the president to withhold funds for 180 days even
if Congress disapproves of the rescission with a vote.
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Five, it allows the president to propose an unlimited number of
rescissions at any time.

Six, it allows the president to resubmit the same rescission again
and again.

Seven, it allows the president to cancel or modify mandatory
spending proposals passed by Congress. If that is not an egregious,
egregious expansion of executive power, I do not know what is.

And eighth, the tax provisions are narrowly drawn, allowing the
president to rescind only those tax measures affecting fewer than
100 people, while the spending provisions are broadly drawn, al-
lowing the president to rescind any spending increase.
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Problems with Bush
Line Item Veto Proposal

® Fundamentally shifts balance of power between
Legislative and Executive branch

® Requires Congress to vote on President’s
proposals within 10 days

® Provides no opportunity to amend or filibuster
proposed rescissions
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Problems with Bush
Line Item Veto Proposal

Allows President to withhold funds for 180 days even if
Congress disapproves of rescission with vote

Allows President to propose unlimited number of
rescissions at any time

Allows President to resubmit the same rescission again
and again

Allows President to cancel or modify (i.e., rewrite)
mandatory spending proposals passed by Congress

Tax provisions are narrowly drawn, allowing President
to rescind only those tax measures affecting fewer than
100 people; spending provisions are broadly drawn,
allowing President to rescind any spending increase

Instead of this proposal, the President should be focused on fun-
damentally changing the failed fiscal policies he has embraced
since taking office. That is the only way we are going to put our
fiscal house back in order.

With that, I very much look forward to the testimony of our wit-
nesses, especially the testimony of our esteemed colleague, Senator
Byrd, who is one of the most knowledgeable individuals in the
country on the Constitution and the rules of the U.S. Senate.

I thank the Chair.
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Chairman GREGG. Thank you, Senator.

We will now turn to Senator Byrd. We appreciate his testimony
today. As was mentioned by the Senator from North Dakota and
myself, in my opening statement, Senator Byrd is the leading au-
thority on the Senate’s prerogative and the balance of power, one
of the leading authorities in the country, certainly the leading au-
thority in the Senate. His reputation for defending the prerogative
of the Senate is second to none.

We are interested in hearing his thoughts and know they will be
verydinsightful and give us something to consider as we move for-
ward.

Senator BYRD.

STATEMENT OF THE HON. ROBERT C. BYRD, A UNITED STATES
SENATOR FROM THE STATE OF WEST VIRGINIA

Senator BYRD. Mr. Chairman, Plato thanked the gods for having
been born a man, and for having been born a Greek, and for having
been born during the ages of Sophocles.

I thank the gods for having been born at a time when I could
serve on the distinguished Committee and under such a distin-
guished and able Chairman, who always presides with a dignity
that is as rare as a rose in June. And I am very privileged to ap-
pear before this Committee and this Chairman. That is what I
have been talking about—

I very much appreciate this opportunity to present my views on
this in iniquitous act, the Legislative Line Item Veto Act, as pro-
posed by the President.

This 1s a subject that I view with the gravest concern. The Sen-
ate, to its eternal shame, once before approved a line item veto that
would have eviscerated Congress’s hold on the power of the purse,
the power of the purse. The framers gave Congress the power over
the purse. The power of the purse rests here.

We are fortunate that the Supreme Court intervened to correct
that egregious abominable error. We cannot count on the Court’s
being willing or able to do that again. This time around the Con-
gress, and more particularly the Senate, may be the first, last and
only line of defense.

S. 2381 is an offensive slap at the Congress. It embodies a reck-
less disregard for the fundamental and sacred Constitutional prin-
ciple of three separate and equal branches of Government. This
bill, S. 2381, is anathema to the lawmaking powers granted to the
Congress in Article I of the Constitution. As currently drafted, it
would allow the president to roll over the procedures outlined in
the presentment cause of Article I, Section 7 and effectively cancel
individual tax and spending items in legislation by impounding
such items indefinitely.

Without exercising a veto, the president could effect the repeal
of a law passed by the Congress, and then resist subsequent efforts
by the Congress to ensure that law is carried into effect. S. 2381
is a thinly veiled attempt to circumvent the Constitutional test out-
lined in Clinton v. city of New York.

S. 2381 would authorize the president, and all future presidents,
to propose rescinding any item of mandatory spending, any item of
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discretionary budget authority, and certain targeted tax benefits
enacted after the passage of S. 2381, if it is enacted. It would re-
quire the Congress to vote on Presidential rescission requests with-
in 13 days, without amendment.

It would give the president complete control over the packaging
and submission of rescission bills. It would empower the president
to bundle hundreds of rescission proposals together or, if he chose,
to submit them individually. A president could propose to rescind
funds immediately after they are enacted into law, or decades after
they are enacted into law.

A president could even resubmit rescissions already rejected by
the Congress.

As proposed, S. 2381 would prohibit Members of Congress from
offering amendments to the president’s request. The Congress
could not substitute its ideas for the president’s ideas. Under S.
2381, members could only vote up or down on a measure of the
president’s choosing and they would effectively have to do so at a
time of the president’s choosing.

This heinous proposal represents a complete and total abdication
to the president of the legislative agenda with regard to rescissions.

If a Republican or a Democratic president should decide to target
an individual Member of Congress, this proposal would allow him
to do that. The president could exert enormous, enormous pressure
on individual members by targeting their spending and targeted
tax items. Or he could curry favor by promising not to target those
items. The president could submit and require votes on sensitive
issues for members whenever he determined that such votes would
be to his political advantage. The president could use this new le-
verage, be he Democrat or Republican or Independent, he could use
this new leverage to squeeze, squeeze members. He could play elec-
tion-year politics. It is a weapon that the president could use to
threaten or to reward. And with the threat of that Damocles sword
hanging over each member’s head, the president could expect to
have his way, his way on many issues.

By permitting the president to package rescission proposals as he
deems appropriate and prohibiting the Congress from amending
the package, under S. 2381, Senators would be precluded from
seeking a vote on individual items marked for rescission.

If the president chose to send up a package containing 10 rescis-
sions the Senate would have to vote up or down on that package
as a whole. Take it or leave it. Members would be denied their
right to determine whether an individual item is an appropriate
use of Federal funds and whether such an item deserves a vote.

In a bizarre and grotesque twist of the presentment clause, it
would be the Congress, the Congress that would have to accept or
reject in toto a legislative package of the president’s choosing, in-
stead of the other way around.

A Senator’s right, a Senator’s right to debate and to amend is
what protects this body as a forum for dissent. And it is in this
forum, and this forum alone, that a minority of Senators can put
a bridle on a majority, at least for a little while until the country
can be awakened to the mistakes that might otherwise be visited
upon the people.
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We have no idea what kind of rescissions this or any future
president will submit under the expedited procedures of this bill.
Without the right to debate and amend, the Senate is inviting all
future presidents to force their views and ideas, no matter how ex-
treme, upon this body.

Once proposed for rescission, under S. 2381, the president could
impound funds for up to 180 days. That would quadruple the 45
day limit allowed for impoundment under current law.

Given that the legislation simultaneously requires the Congress
to act on the president’s rescission proposals within 13 days of
their submission, this 180 day empowerment time limit is espe-
cially menacing and pernicious. Even if the Congress disapproves
of the president rescission proposal, under S. 2381 the president is
not obligated to release those funds for 6 months. The president
could submit the same rescission proposal again and again, regard-
less of prior Congressional disapproval and thereby impound items
indefinitely.

In the case of discretionary budget authority, the president could
impound funds until the pertinent appropriations law expires at
the end of the fiscal year, effectively eliminating funding for any
discretionary items which the president chooses.

For the fiscal year 2006, $445 billion, $445 billion of the discre-
tionary funds appropriated by the Congress are 1-year appropria-
tions that will expire at the end of the fiscal year. This bill would
allow the president by himself to effectively eliminate any of those
funds by proposing to rescind, and then impounding them for 180
days at a time. By himself, with no legislative action whatsoever,
the president could even eliminate a discretionary program sup-
ported unanimously by the Congress by simply deferring it and de-
ferring it and deferring it to death.

Our Constitution is based on a delicate balance of power between
separate and coequal branches of Government, with the power of
the purse in the hands of the people’s representatives in the Con-
gress, just as it should be. Under S. 2381 the keys to the U.S.
Treasury would undeniably belong to the president, thereby elimi-
nating the people’s most effective tool to oppose a power hungry ex-
ecutive.

Last year the President proposed terminating or reducing fund-
ing for 154 Federal programs and eliminated funding in his budget
for discretionary items that were supported by both Republicans
and Democrats. The Congress rejected 65 of the President’s rec-
ommendations and restored funds in the annual appropriations bill
for such items as Job Corps, essential air service, and Federal pris-
on construction. Under S. 2381, the President could target those
items for rescission and impound the funding indefinitely, without
regard to a Congressional thumbs down on his rescission request.

Under S. 2381, the president could also submit proposals to mod-
ify any item of direct spending, whether for Social Security and
Medicare entitlements or veterans benefits, and those modification
proposals would have to be considered under these same expedited
procedures limiting debate and prohibiting all amendments. At any
point after the enactment of this Act this or any future president
could reach back and require the Congress to vote up or down,
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without amendments, on Presidential changes to entitlement bene-
fits which are enacted after passage of S. 2381.

Such broad authority could mean the loss of Social Security bene-
fits. It could mean the loss of Medicare and Medicaid assistance.
It could mean sweeping cuts in veterans benefits. Who knows what
benefits may be targeted for rescission by a president not subject
to the checks of the regular legislative process?

This legislation, with its broad authority for the president to ef-
fectively cancel spending and tax items by indefinitely impounding
themi despite Congressional disapproval, is clearly unconstitu-
tional.

This legislation, with its broad authority for the president to
craft legislation and then force it down the throats of the Members
of Congress without modification, is a gross, a gross distortion of
the lawmaking powers granted to the Congress in Article 1.

If the Congress, God forbid, God forbid, were to approve this leg-
islation as presented by the President and cosponsored by 29 Sen-
ators, it would forever put the Congress firmly under the thumb of
a president.

As every member of this Committee knows, the legislative proc-
ess requires compromise and negotiation. Often legislation is en-
acted only because of a series of cooperative agreements that hold
the bill together, that hold the bill together as a package. By em-
powering the president to pick those agreements apart and to mod-
ify or eliminate spending or targeted tax provisions, S. 2381 would
allow the president to effectively create legislation that would prob-
ably never garner enough votes to pass the Congress.

S. 2381 would fundamentally alter the legislative process forever
and make the president legislator-in-chief.

S. 2381 includes no sunset provision, none, no trial period to
judge whether this new empowerment and rescission power is
abused. It therefore leaves any future president the easy recourse
of vetoing an attempt by the Congress to reclaim its previous au-
thority. Without a sunset, it could require a two-thirds vote of the
Congress to override a Presidential veto and repeal this law. Even
the equally ill-conceived and unconstitutional 1996 Line Item Veto
Act had an 8-year sunset.

Historically it is the Congress, not the president, which has
achieved real savings through rescissions. Since the Budget Act
was passed in 1974, the Congress has proposed and enacted $143
billion in rescissions compared to the $76 billion proposed by the
president. Since 2001 the president has not proposed a single item
for rescission under Title 10 of the Budget Act.

This is a point that deserves our attention. President Bush has
never proposed the rescission of any funds through the current
Budget and Impoundment Act processes. He has never vetoed an
appropriations or direct spending bill. The Congress has approved
more than half of the $15.7 billion of the cancellations included in
the President’s budget submissions. In proposing changes to his re-
scission authority, the President cannot claim to have used his cur-
rent authority to the fullest extent possible, nor has he even tried.

I caution Senators, I caution Senators not to buy this tripe that
the Administration is peddling, whereby the President’s proposals
are always good and the Congress’s proposals are always bad.
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Presidents certainly enact their own earmarks, many of which may
not withstand public scrutiny, while the Congress has been many
earmarks that are critical and valuable investments of the tax-
payer’s money.

Let me say just two examples. Senator Domenici initiated the
Genome Mapping Project, a Congressional earmark that has re-
sulted in extraordinary medical and scientific progress.

Another Congressional earmark is now one of the most effective
tools in the wars in Afghanistan and Iraq, known as the Predator
Unmanned Aerial Vehicle. That program was initiated by Rep-
resentative Jerry Lewis, now Chairman of the House Appropria-
tions Committee.

We must not allow the president to subjugate the priorities of the
legislative branch to those of the Executive. The president has
every right to protect his interest in the legislation before the Con-
gress. Likewise Congress enjoys the same prerogative.

The Constitution prescribes a system of Government that re-
quires much more of the Congress than simply accepting or reject-
ing the president’s proposals. The framers of the Constitution de-
veloped a system of Government that has sustained the Nation for
centuries based upon the delicate balancing of power between the
three branches. The power of the purse is the preeminent, the pre-
eminent power in the Congressional arsenal. It guards against an
all-powerful king, an all-powerful executive.

U.S. Senators serve with, with I say, with, hear me, not under
any president. The framers crafted a system that depends upon
each branch defending its powers. The checks and balances come
from that defense. There is no check, no balance if the Congress
can be blackmailed and threatened by any chief executive to get his
way.

The power of the purse, entrusted to the Congress, is the ulti-
mate, the ultimate check against the tyranny of an overreaching
executive. It is the strongest bulwark of the people’s liberties. If S.
2381 is passed as currently drafted, this unfortunate Congress will
be remembered, yes remembered, yes remembered ignominiously
as the Congress that gave away its mightiest weapon of protection
for the people’s liberties.

In 1832, at the public dinner in Washington, D.C. on the centen-
nial anniversary of George Washington’s birthday, Daniel Webster
spoke these words, this 1s what he said: “If disastrous war should
sweep our commerce from the ocean, another generation may
renew it. If it exhaust our treasury, future industry may replenish
it. If it desolate and lay waste our fields, still, under a new cultiva-
tion, they will grow green again, and ripen into future harvests. It
were but a trifle even if the walls of yonder Capitol were to crum-
ble, if its lofty pillars should fall, and its gorgeous decorations be
all covered by the dust of the valley. All these might be rebuilt. But
who, who shall reconstruct the fabric of demolished Government?
Who shall rear again the well-proportioned columns of constitu-
tional liberty? Who shall frame together the skillful architecture
which unites national sovereignty with state rights, individual se-
curity, and public prosperity? No, no if these columns ever fall,
they will be raised not again. Like the Coliseum and the Par-
thenon, they will be destined to a mournful and melancholy immor-
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tality. Bitterer tears, however, will flow over them than were ever
shed over the monuments of Roman or Grecian art; for they will
be the remnants of a more glorious edifice that Greece or Rome
ever saw, the edifice of constitutional American liberty.”

[The prepared statement of Senator Byrd follows:]

THAD COCHRAN, MISSISSIPPI, CHAIRMAN

TED STEVENS, ALASKA ROBERT C. BYRD, WEST VIRGINIA
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CHRISTOPHER S. BOND, MISSOUR} TOM HARKIN,

 GWA
MITCH MCCONNELL, KENTLICKY BARBARA A MIKULSK!, MARVLAND 3
CONRAD BURNS, MONTANA ‘HARRY REID, NEVADA nlt tﬁtm zna t[

'HERB KOML, WISCONSIN
PATTY MURRAY, WASHINGTON

JUDD GREGG, NEW HAMPSHIRE. g
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LARRY CRAIG, IDAHO DIANNE FEINSTEIN; CALIFORNIA
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'WAYNE ALLARD, COLORADO

J. KEITH KENNEDY, STAFF DIRECTOR
TEARENCE £. SAUVAIN, MINGRITY STAFF DIRECTOR

May 8, 2006
Dear Colleague:

I have attached a copy of my testimony before the Senate Budget Committee on the S.
2381, the Legislative Line-Item Veto Act.

S. 2381 is a dangerous bill. This legislation, with its broad authority for the president to
effectively cancel spending and tax items by indefinitely impounding them, is clearly
unconstitutional. Itis a gross distortion of the law-making powers granted to the
Congress in Article I of the Constitution, and an impermissible shifting of the power of
the purse to the Executive Branch. It would allow the President to set the legislative
agenda by forcing votes on his proposed rescissions and would prohibit the Congress
from amending the legislation. The Congress should not allow itself to be a rubber stamp
for any President.

T understand concerns about the alarming rise in deficits, but a failure of political will
does not justify unconstitutional remedies, as Justice Kennedy sagely remarked in voting
to nullify the last effort to enact a Line-Item Veto.

1 urge all members to resist this attack on the independence of the Senate.

‘With kind regards, I am
Sincerely yours,
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Mr. Chairman and Senator Cén.rad,

1 very much appreciate this opportunity to present my views on S. 2381, the Legislative

Line-Item Veto Act, as proposed by the president.

This is a subject I view with the gravest concern. The Senate, to its eternal shame, once
before approved a Line-Item Veto that would have eviscerated the Congress’s hold on the
power of the purse. We are fortunate that the Supreme Court intervened to correct that
egregious error. We cannot count on the Court’s being willing or able to do it again.

This time around, the Congress, and more particularly the Senate, may be the first, last,

and only line of defense.

S. 2381 is an offensive slap at the Congress. It embodies a reckless disregard for the
fundamental and sacred Constitutional principle of three separate and coequal branches of

Government.

S. 2381 is anathema to the law-making powers granted to the Congress in Article I of the
Constitution. As currently drafted, it would allow the president, to roll over the
procedures outlined in the presentment clause of Article I, Section 7, and effectively

cancel individual tax and spending items in legislation by impounding such items
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indefinitely. Without exercising a veto, the president could effect the repeal of a law
passed by the Congress, and then resist subsequent effort by the Congress to ensure that
law is carried into effect. S. 2381 is a thinly-veiled attempt to circumvent the

Constitutional test outlined in Clinton v. City of New York.

S. 2381 would authorize the president, and all future presidents, to propose rescinding any
item of mandatory spending, any item of discretionary budget authority, and certain
“targeted tax benefits” enacted after the passage of S. 2381, if it is enacted. It would
require the Congress to vote on presidential rescission requests within 13 days, without

amendment.

S. 2381 would give the president complete control over the packaging and submission of
rescission bills. It would empower the president to bundle hundreds of rescission
proposals together, or, if he chose, to submit them individually. A president could
propose to rescind funds immediately after they are enacted into law, or decades after
they are enacted into law. A president could even resubmit rescissions already rejected by
the Congress. As proposed, S. 2381 would prohibit Members of Congress from offering
amendments to the president’s requests. The Congress could not substitute its ideas for
his. Under S. 2381, Members could only vote up or down on a measure of the president’s

choosing, and they would effectively have to do so at a time of the president’s choosing.
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This heinous proposal represents a complete and total abdication to the president of the

legislative agenda with regard to rescissions.

If a Republican or Democratic president should decide to target an individual Member of
Congress, this proposal would allow him to do that. The president could exert enormous

J;)ressure on individual Members by targeting their spending and targeted tax items, or he
could curry favor by promising not to target those items. The president could submit and
require votes on sensitive issues for Members whenever he determined that such votes
would be to his political advantage. He could use this new leverage to squeeze Members.
He could play election-year politics. It is a weapon that the president could use to

threaten or reward, and with the threat of that Damocles sword hanging over each

Member’s head, he could expect to have his way on many issues.

By permitting the president to package rescission proposals as he deems appropriate, and
prohibiting the Congress from amending the package, under S. 2381, Senators would be
precluded from seeking a vote on individual items marked for rescission. If the president
chose to send up a package containing ten rescissions, the Senate would have to vote up
or down on that package as a whole. Take it or leave it. Members would be denied their
right to determine whether an individual item is an appropriate use of federal funds, and

whether such an item deserves a vote. In a bizarre and grotesque twist of the presentment
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clause, it would be the Congress that would have to accept or reject in toto a legislative

package of the president’s choosing, instead of the other way around.

A Senator’s right to debate and amend is what protects this body as a forum for dissent. It
is in this forum, and this forum alone, that a minority of Senators can put a bridle on the
majority, at least for a little while until the country can be awakened to the mistakes that
might otherwise be visited upon the people. We have no idea what kind of rescissions
this or any future president will submit under the expedited procedures of this bill.
Without the right to debate and amend, the Senate is inviting all future presidents to force

their views and ideas - no matter how extreme — upon this institution.

Once proposed for rescission, under S. 2381, the president could impound funds for up to
180 days. That would quadruple the 45-day limit allowed for impoundments under
current law. Given that the legislation simultaneously requires the Congress to act on the
president’s rescission proposals within 13 days of their submission, this 180-day
impoundment time limit is especially menacing and pernicious. Even if the Congress
disapproves of the president’s rescission proposal, under S. 2381, the president is not
obligated to release those funds for six months. The president could submit the same
rescission proposal again and again, regardless of prior Congressional disapproval, and,

thereby, impound items indefinitely. In the case of discretionary budget authority, the
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president could iropound funds until the pertinent appropriations law expires at the end of
the fiscal year, effectively eliminating funding for any discretionary items which the

president chooses.

For the Fiscal Year 2006, $445 billion of the discretionary funds appropriated by the
Congress are one-year appropriations that will expire at the end of the fiscal year. S.
2381 would allow the president, by himself, to effectively eliminate any of those funds by
proposing to rescind, and then impounding them for 180 days at a time. By himself, with
no legislative action whatsoever, the president could even eliminate a discretionary
program supported unanimously by the Congress by simply deferring it to death. Our
Constitution is based on a delicate balance of power between separate and coequal
branches of Governmeﬁt, with the power of the purse in the hands of the people’s
representatives in the Congress, just as it should be. Under S. 2381, the keys to the U.S.
Treasury would undeniably belong to the president, thereby eliminating the people’s most

effective tool to oppose a power-hungry Executive.

Last year, the president proposed terminating or reducing funding for 154 federal
programs, and eliminated funding in his budget for discretionary items that were
supported by both Republicans and Democrats. The Congress rejected 65 of the

president’s recommendations, and restored funds in the annual appropriations bills for
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such items as Job Corps, essential air service, and federal prison construction. Under S.
2381, the president could target those items for rescission, and impound the funding

indefinitely, without regard to a Congressional thumbs-down on his rescission requests.

Under S. 2381, the president could also submit proposals to modify any item of direct
spending, whether for Social Security and Medicare entitlements or veterans benefits, and
those modification proposals would have to be considered under these same expedited
procedures limiting debate and prohibiting all amendments. At any point after the
enactment of this Act, this or any future president could reach back and require the
Congress to vote up or down, without amendments, on presidential changes to entitlement

benefits which are enacted after passage of S. 2381.

Such broad authority could mean the loss of Social Security benefits. It could mean the
loss of Medicare and Medicaid assistance. It could mean sweeping cuts in veterans
benefits. Who knows what benefits may be targeted for rescission by a president not

subject to the checks of the regular legislative process.

This legislation, with its broad authority for the president to effectively cancel spending
and tax items by indefinitely impounding them, despite Congressional disapproval, is

clearly unconstitutional. This legislation, with its broad authority for the president to craft
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legislation and then force it down the throat of Congress without modification, is a gross
distortion of the law-making powers granted to the Congress in Article I. If the Congress,
God forbid, were to approve this legislation as presented by the president, and
cosponsored by 29 Senators, it would forever put the Congress firmly under the thumb of

the president.

As every Member of this Committee knows, the legislative process requires compromise
and negotiation. Often, legislation is enacted only because of a series of cooperative
agreements that hold the bill together as a package. By empowering the president to pick
those agreements apart, and to modify or eliminate spending or targeted tax provisions, S.
2381 would allow the president to effectively create legislation that would probably never
garner enough votes to pass the Congress. S. 2381 would fundamentally alter the

legislative process forever, and make the president legislator-in-chief..

S. 2381 includes no sunset provisions — no trial period to judge whether this new
impoundment and rescission power is abused. It, therefore, leaves any future president
the easy recourse of vetoing an attempt by the Congress to reclaim its previous authority.
Without a sunset, it could require a two-thirds vote of the Congress to override a
presidential veto and repeal this law. Even the equally ill-conceived and unconstitutional

1996 Line-Item Veto Act had a ten-year sunset.
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Historically, it is the Congress, and not the president, which has achieved real savings
through rescissions. Since the Budget Act was passed in 1974, the Congress has
proposed and enacted $143 billion in rescissions compared to the $76 billion proposed by
the president. Since 2001, the president has not proposed a single item for rescission

under Title X of the Budget Act.

This is a point that deserves our attention. President Bush has never proposed the
rescission of any funds through the current Budget and Impqundment Act processes. He
has never vetoed an appropriations or direct spending bill. The Congress has approved
more than half of the $15.7 billion of the cancellations included in the president’s budget
submissions. In proposing changes to his rescission authority, the president cannot claim

to have used his current authority to the fullest extent possible, nor has he even tried.

I caution Senators not to buy this tripe that the Administration is peddling, whereby the
president’s proposals are always good and the Congress’s proposals are always bad.
Presidents certainly enact their own earmarks, many of which may not withstand public
scrutiny, while the Congress has many earmarks that are critical and valuable investments
of the taxpayer’s money. Let me cite just two examples. Senator Domenici initiated the
Genome Mapping Project, a Congressional earmark that has resulted in extraordinary

medical and scientific progress. Another Congressional earmark is now one of the most
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effective tools in the wars in Afghanistan and Iraq, known as the Predator Unmanned
Aerial Vehicle. That program was initiated by Representative Jerry Lewis, now chairman

of House Appropriations Committee.

‘We must not allow the president to subjugate the priorities of the Legislative Branch to
those of the Executive. The president has every right to protect his interests in the

legislation before the Congress. Likewise, Congress enjoys the same prerogative.

The Constitution prescribes a system of government that requires much more of the
Congress than simply accepting or rejecting the president’s proposals. The Framers of
the Constitution developed a system of Governmént that has sustained the nation for
centuries based upon the delicate balancing of power between the three branches. The
power of the purse is the preeminent power in the Congressional arsenal. It guards
against an all-powerful king. U.S. Senators serve with, and not under, any president. The
Framers crafted a system that depends upon each branch defending its powers. The
checks and balance come from that defense. There is no check and no balance if the

Congress can be blackmailed and threatened by a Chief Executive to get his way.

The power of the purse entrusted to the Congress is the ultimate check against the tyranny

of an overreaching Executive. It is the strongest bulwark of the people’s liberties. If S.
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2381 is passed as currently drafted, this unfortunate Congress will be remembered
ignominiously as the Congress that gave away its mightiest weapon of protection for the

people’s liberties.

In 1832, at a public dinner in Washington, D.C., on the centennial anniversary 6f George

Washington’s birthday, Daniel Webster spoke these words:

If disastrous war should swcép our commerce from the ocean, another
generation may renew it; if it exhaust our treasury, future industry may
replenish it; if it desolate and lay waste our fields, still, under a new
cultivation, they will grow green again, and ripen to future harvests. It were
but a trifle even if the walls of yonder Capitol were to crumble, if its lofty
pillars should fall, and its gorgeous decorations be all covered by the dust of
the valley. All these might be rebuilt. But who shall reconstruct the fabric of
demolished government? Who shall rear again the well-proportioned
columns of constitutional liberty? Who shall frame together the skillful
architecture which unites national sovereignty with State rights, individual
security, and public prosperity? No, if these columns fall, they will be raised
not again. Like the Coliseum and the Parthenon, they will be destined to a

mournful, a melancholy immortality. Bitterer tears, however, will flow over
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them than were ever shed over the monuments of Roman or Grecian art; for
they will be the remnants of a more glorious edifice than Greece or Rome

ever saw, the edifice of constitutional American liberty.

Chairman GREGG. I thank the Senator for his insightful thoughts
and appreciate especially his ending with a quote from a New
Hampshire Senator—actually, it was not a Senator from New
Hampshire but a New Hampshire person, Daniel Webster.

Much of what he has said resonates, and I can believe can be ad-
dressed and still produce a bill that is reasonable, although it may
not be acceptable to the Senator.

But his points are well taken and obviously well presented and
we appreciate his time.
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Senator BYRD. Thank you, Mr. Chairman. Thank you members
of the Committee.

Chairman GREGG. We are now going to hear from the Acting
Deputy Director of OMB, Austin Smythe, who used to work for this
Committee in his more youthful days, although he is still quite
youthful. And we welcome him back to the Committee to testify on
behalf of the Administration and present the concepts behind this
legislation and look forward to hearing his thoughts.

You might change his nameplate because, as much as he may
have great thoughts, he is not Senator Byrd. Can we take that
down so that we are not confusing the audience to the extent that
they are looking at that.

Thank you.

STATEMENT OF AUSTIN SMYTHE, ACTING DEPUTY DIRECTOR,
OFFICE OF MANAGEMENT AND BUDGET

Mr. SmMYTHE. Chairman Gregg, Senator Conrad and members of
the Budget Committee, thank you for inviting me to testify on the
President’s proposed Line Item Veto Legislation.

Let me start by saying that Congress has made excellent
progress over this past year on spending restraint. In line with the
President’s budget request, the Congress sent the President appro-
priation bills that held the growth of total discretionary spending
below the rate of inflation and cut non-security spending.

In addition, Congress adopted 89 of the President-proposed 154
cuts and terminations, saving $6.5 billion. And Congress achieved
nearly $40 billion in mandatory savings over 5 years, the first time
the reconciliation process has been used in 8 years to slow the
growth in spending.

This important progress is often overlooked, however, because of
the attention paid to specific earmarks or line items that have not
been well justified. While some earmarks have significant merit
and represent an improvement to the President’s budget request,
many are wasteful or go to low priority programs.

As the President has noted, he wants the Congress to pass ear-
mark reform. But the Administration believes we can make even
greater progress together in restraining spending and focusing tax-
payer dollars on a central priority.

As you know, spending legislation usually comes to the president
in the form of very large spending bills that frequently amount to
tens of billions or hundreds of billions of dollars. The president is
left with the choice of either signing bills that contain spending
items he does not support or vetoing an entire bill that has many
provisions that he agrees with on balance.

In his State of Union Address, the President asked the Congress
to give him the line item veto. The need for an effective line item
veto has long been recognized by president and Members of Con-
gress from both political parties. In 1996, with strong bipartisan
support, the Congress gave President Clinton a very powerful line
item veto but the Supreme Court struck down that law as uncon-
stitutional in 1998.

On March 6th the President transmitted to the Congress the
Legislative Line Item Veto Act. This legislation is designed to do
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two things: first to give the president a tool to reduce unnecessary
or wasteful spending; and second, to improve accountability and
cast a brighter light on spending items that probably would not
have survived had they not been included in a much larger bill.

This line item authority would allow the president to reach into
these bills and subject unjustified spending to additional public
scrutiny without endangering other priorities. While the line item
veto will serve as a tool to remove unjustified earmarks included
in enacted legislation, we also hope it will aid in Congress’s efforts
on earmark reform by fostering additional accountability and
transparency.

We are confident that the version of the line item veto proposed
by the President will survive any constitutional challenges. A crit-
ical difference between this proposal and the 1996 Act is that the
President’s proposed rescissions would only take affect if Congress
passed a new law implementing his proposals.

Specifically, the Legislative Line Item Veto Act would provide the
president the authority to single out unjustified discretionary
spending, new mandatory spending, or new special interest tax
breaks given to a small number of individuals. Under the proposal,
the president would send a message with a proposed rescission bill
to the Congress. The president’s proposal would require the House
and Senate to hold an up or down vote on his proposed rescissions
within 10 days of introduction. The rescission bill would not be
amendable, could not be filibustered in the Senate, and would be
sent to the president for his approval with the support of a simple
majority in each chamber.

The critical features of this legislation are the fast track proce-
dures that ensure the president gets an up or down vote on his pro-
posed rescission and ensure that they are not nullified by delay or
derailed by amendments.

The Act also gives the president the authority to defer spend for
up to 180 days the spending he proposes for a rescission to allow
the Congress time to consider his proposal.

The Act also gives the president the authority to release these
funds prior to the expiration of the 180 days, enabling him to re-
spond if, for example, one of the chambers rejects the president’s
proposed rescissions.

In President’s proposal is consist with current authorities grant-
ed to him by the Congress in other contexts, like trade promotion
authority, and it addresses the Supreme Court’s concern that the
enacted 1996 Line Item Veto did not provide a sufficient measure
of respect for Congress’s primary constitutional role in revenue and
spending matters.

We are very pleased with the strong support the President’s bill
has received in the House and Senate. On March 7th, Majority
Leader Bill First introduced the Administration’s bill which, as of
yesterday, enjoyed the support of 29 cosponsors.

We have heard concerns about how the authority provided under
this bill would be implemented. We want to work with Congress to
address these concerns. But it is important that the ultimate prod-
uct provides an effective means for the president to get an up or
down vote on his proposed package of rescissions. We hope the
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Congress will move quickly to pass this legislation and give the
president and Congress a tool to reduce unnecessary spending.
With that, Mr. Chairman, I would be happy to respond to any
questions the Committee may have.
[The prepared statement of Mr. Smythe follows:]

Testimony of OMB Acting Deputy Director Austin Smythe
The President’s Legislative Line Item Veto Proposal
Before the Senate Budget Committee

May 2, 2006

Chairman Gregg, Senator Conrad, and members of the Budget Committee, thank you for inviting
me to testify on the President’s proposed line item veto legislation.

The Congress has made excellent progress this past year on spending restraint. In line with the
President’s Budget request, the Congress sent the President appropriations bills that held the
growth of total discretionary spending below the rate of inflation and cut non-security spending.
In addition, Congress adopted 89 of the President’s proposed 154 cuts and terminations, saving
$6.5 billion in the process. And Congress achieved nearly $40 billion in mandatory savings
over five years, the first time in eight years reconciliation has been used to slow the growth in
spending.

This important progress is often overlooked, however, because of the attention paid to specific
earmarks or line items that have not been well justified. While some earmarks have significant
merit and represent an improvement to the President’s budget request, many are wasteful or go to
low-priority programs. As the President has noted, he wants the Congress to pass earmark
reforms.

But the Administration believes we can make even greater progress together in restraining
spending and focusing taxpayer dollars on essential priorities. As you know, spending
legislation usually comes to the President in the form of very large spending bills that frequently
amount to tens or hundreds of billions of dollars. The President is left with the choice of either
signing bills that contain spending items he does not support or vetoing an entire bill that has
many important provisions that he agrees with on balance.

In his State of the Union address, the President asked the Congress to give him the line-item
veto. The need for an effective line item veto has long been recognized by presidents and
members of Congress from both political parties. In 1996, with strong bipartisan support, the
Congress gave President Clinton a very powerful line item veto, but the Supreme Court struck
down the law as unconstitutional in 1998,

On March 6™, the President transmitted to the Congress the “Legislative Line Item Veto Act.”
The legislation is designed to do two things: one, to give the President a tool to reduce
unnecessary or wasteful spending; and, two, to improve accountability and cast a brighter light
on spending items that probably would not have survived had they not been included in a much
larger bill. This line item authority would allow the President to reach into these bills and
subject unjustified spending to additional public scrutiny, without endangering other priorities.
While the line item veto will serve as a tool to remove unjustified earmarks included in enacted
legislation, we also hope it will aid in Congress’ efforts on earmark reform by fostering
additional accountability and transparency.
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‘We are confident that the version of the line item veto proposed by the President will survive any
constitutional challenges. The critical difference between this proposal and the 1996 Line Item
Veto Act is that the President’s proposed rescissions would only take effect if Congress passed a
new law implementing his proposals.

Specifically, the Legislative Line Item Veto Act would provide the President the authority to
single out unjustified discretionary spending, new mandatory spending, or new special interest
tax breaks given to a small number of individuals. Under the proposal, the President would send
a message with a proposed rescission bill to the Congress. The President’s proposal would
require the House and Senate to hold an up-or-down vote on his proposed rescissions within 10
days of introduction. The rescission bill would not be amendable, could not be filibustered in the
Senate, and would be sent to the President for his approval with the support of a simple majority
in each chamber.

The critical features of this legislation are the fast-track procedures that ensure the President gets
a vote on his proposed rescissions and ensure that they are not nullified by delay or derailed by
amendments. The Act also gives the President the authority to defer or suspend for up to 180
days the spending he proposes for rescission to allow the Congress time to consider his proposal.
The Act gives the President the authority to release these funds prior to the expiration of the 180
days, enabling him to respond if, for example, one of the chambers rejects the President’s
proposed rescissions.

The President’s proposal is consistent with current authorities granted to him by the Congress in
other contexts, like trade promotion authority, and it addresses the Supreme Court’s concern that
the enacted 1996 line item veto did not provide a sufficient measure of respect for Congress’s
primary constitutional role in revenue and spending matters.

We are very pleased with the strong support the President’s bill has received in the House and
Senate. On March 7, Majority Leader Bill First introduced the Administration’s bill, which as of
yesterday enjoyed the support of 29 cosponsors.

We have heard concerns about how the authority provided under this bill would be implemented.
We want to work with Congress to address these concerns, but it is important that the ultimate
product provides an effective means for the President to get an up-or-down vote on his proposed
package of rescissions.

We hope the Congress will move quickly to pass this legislation and give the President and
Congress a tool to reduce unnecessary spending.

I would be happy to respond to any questions the Committee may have.

Chairman GREGG. Thank you very much.

Since there are so many Senators here, we are going to limit the
rounds to 5 minutes.

There are a whole series of issues which are raised by this pro-
posal. The concept, of course is to put forward the opportunity for
the president to send up a series of items which he feels the Con-
gress should take another look at and have the Congress have the
authority to vote those items quickly and decide whether or not
they should continue without, in the process, undermining what
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Senator Byrd has so appropriately pointed out, which is the author-
ity which lies solely with the Congress, which is the power of the
purse.

There are specific points in the bill which I think are going to
have to be addressed and corrected. For example, 180 days. Clearly
that can lead to impoundment. In my opinion it is going to have
to be addressed.

The issue of the inconsistency between the way spending is dealt
with and tax authority is dealt with. Again, Senator Conrad raised
this point and it is a valid point and it is going to have to be ad-
dressed.

But in the more specific context, and Senator Byrd made this
point I thought rather well and it is something that concerns me,
is this question of the ability of the president to send up a rescis-
sion which could essentially rescind all of the discretionary ac-
counts, for example, or he could attempt to rescind items again and
again and basically control the Congressional calendar under the
fast track procedure. Those issues need to be addressed.

But in going to the underlying question, which is whether or not
the rescission authority takes from the Legislative and moves to
the Executive the power of the purse, I would like to hear the Ad-
ministration’s view as to why that is not the case and what is the
defense on that constitutional issue, which is really at the essence
of the debate.

Mr. SMYTHE. Mr. Chairman, if you look back in 1996 what the
Congress granted to President Clinton, that was an extraordinary
tool in terms of what President Clinton had. If he chose to cancel
provisions, it required a two-thirds vote of both houses of Congress
to overturn his action. There is a span of options that the Adminis-
tration could look at from what we could do in this area from expe-
dited procedures to unilateral authority by the president to cancel
spending.

We chose toward the end of expedited procedures. The authority
we are seeking today does not allow the president to act unilater-
ally. It requires the Congress to approve any rescission proposed by
him, and with a simple majority of either the House or the Senate
yﬁt} can reject those proposals. So we do not see it as a dramatic
shift.

The other aspect, just to build on that point a bit, up until 1974
presidents frequently withheld funds, what were called impound-
ments up until 1974. Since 1974, with the enactment of the Budget
and Impoundment Control Act, presidents have not had that au-
thority. If they choose not to spend money they must propose a re-
scission or OMB has to release those funds for obligation to the
agencies.

The other thing that is occurred over time as you look at the
budget, I think a case can be made that, in fact, the president’s
power over the budget is being diminished. One of the reasons that
is the case is the fact that the budget over time, the budget that
he signs into law each year is shrinking over time. Back in 1960
it was about 60 percent of the budget, was subject to the appropria-
tions process. Today the president looks at about 40 percent of the
budget in terms of what he must sign into law. The other 60 per-
cent of the budget is entitlement programs and other mandatory
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spending that he has no ability to veto. They operate under perma-
nent law.

So we think we have come up with a proposal that is not a dra-
matic shift in power. It follows other existing procedures like trade
promotion authority. And in the end it falls to Congress in terms
of whether these are going to be implemented because it requires
the Congress to pass a new law to implement the rescissions.

Chairman GREGG. I think that is a good point to make, which is
that so much of the budget is now off limits because it is entitle-
ment activity. And I notice that this proposal addresses entitlement
as well as discretionary as well as tax policy, but the proposal re-
lated to tax policy needs to be adjusted.

Assuming we made the changes, some of which I have outlined
and some of which will be, I am sure, discussed here as we go for-
ward, would the Administration resist a prohibition on rescissions
that were restatements of prior rescissions which had been re-
jected? In other words, sort of a one-time shot. And is it appro-
priate to characterize this more as a BRAC process than as a line
item veto process?

Mr. SMYTHE. Probably so. It has fast track procedures to approve
the president’s proposals.

There have been a number of concerns raised about how this au-
thority could be used. That is not our intent, to use the authority
to offer multiple rescissions and indefinitely defer funds. That is
not our intent. We want to work with Congress to limit the presi-
dent’s ability to choose to do that such that it could not be used
to offer multiple rescissions after Congress had rejected a proposed
rescission on an item.

There are a number of other things have been raised. I can go
through those. On the 180 days, we chose that period. It is the
outer limit. The current Budget Act provides that—it was enacted
before a decision called INS v. Chadha and provides that the presi-
dent can defer money but that deferral is tied to the legislative cal-
endar.

We have been advised by the Justice Department that there is
a constitutional problem with that under the one house veto ap-
proach in INS v. Chadha.

But again, if there are concerns with the 180 days, we want to
address those concerns. We want this mechanism to operate such
that the funds would only be deferred for the period until Congress
acts to reject them. And then it would be our intention to release
them.

I can go on and on and on. There has been concern about we
might propose thousands of bills or hundreds of bills and tie up the
legislative calendar. Again, that is not our intent, to tie up the leg-
islative calendar. We want to give the president some discretion in
terms of the number of bills and we would be willing to work with
Congress to limit the number of bills that he could propose after
an appropriations or direct spending or tax bill was enacted be-
cause we do think it is important to have some discretion on the
number.

But if the Congress is concerned about potential abuse in this
area, we want to work with them, with you, pardon me Mr. Chair-
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man, to limit the number of bills that could be proposed under this
authority.

Chairman GREGG. Thank you. Senator Conrad.

Senator CONRAD. Thank you, Mr. Chairman. Thank you, Mr.
Smythe. It is good to see you back before the Committee.

Under the Impoundment Act, how many rescissions has this
President sent to Congress?

Mr. SMYTHE. We have not sent any rescissions under Title 10 of
the Impoundment Control Act. We have proposed to cancel spend-
ing, which operates exactly the same way. A cancellation, it is just
the wording is, instead of the statutory language saying that the
money is rescinded, it has precisely the same legal effect. We pro-
pose to cancel funding that has been appropriated.

Senator CONRAD. But under the Impoundment Act there have
been no rescissions submitted by the Administration.

Let me just tell you what concerns me, and whether it is this
president or another president is not the point to me at all. What
concerns me, and I think should concern every one of our col-
leagues, Republican or Democrat, is this scenario.

The president calls up a member, and I will personalize this,
calls up me and says Senator, I have a controversial Supreme
Court nominee and I need your vote. And by the way, Senator, you
know it is time for rescissions and my staff has just handed me a
list of matters in your state that are critically important to you.
And my staff is recommending that I rescind these projects in your
state. Now Senator, the two are not connected. You understand
that. But as I am busy and I have only got the chance for one
phone call, can you help me on this Supreme Court nominee?

Now that is an extraordinary leverage that any president would
be given under this Act. And when you say well, they would be able
to, Congress would be able to overturn it, as I read this, the way
you have done this is very clever. But the president would be able
to defer spending for 180 days ad infinitum, not once but repeat-
edly. Even if Congress has voted to overturn the president’s rescis-
sion.

This looks to me like a power grab of stunning proportion. What
would protect the current constitutional power of Congress against
a president—and we will not say this president, a future presi-
dent—who might decide to use his leverage in the way I have de-
scribed. What would prevent a president from doing that?

Mr. SMYTHE. Two things you raise. First of all, the issue of how
Congress can respond. It is important to look back at the 1996 Law
where Congress, on a bipartisan basis, gave President Clinton the
authority where

Senator CONRAD. That was unconstitutional. Deal with the ques-
tion I am asking.

Mr. SMYTHE. But the issue is in terms of what has Congress al-
ready chosen to give the president. In 1996 Congress gave the
president the authority to allow him

Senator CONRAD. But that was unconstitutional. Mr. Smythe, I
have asked you a very direct question. Please respond to the ques-
tion I have asked.

Mr. SMYTHE. Under this proposal—it is difficult to respond to it
because there were cases where President Clinton’s vetoes were
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overturned. There was a military construction bill where Congress
garnered the votes, two-thirds of both houses

Senator CONRAD. I am not talking about—you keep wanting to
talk about the past. I have given you a very specific situation
where a president uses the power conferred by this legislation to
leverage a Member of Congress on another matter. And I have
asked you very directly what protects against the president using
this power in that way? Can you respond to that question?

Mr. SMYTHE. If an individual member gets a simple majority in
either house, they can defeat the president’s proposals. They are
not implemented.

Senator CONRAD. But the president can extend by 180 days——

Mr. SMYTHE. I have already stated that is not our intent. We
want to tie this

Senator CONRAD. But that is in what the proposal is.

Mr. SMYTHE. We want to work with the Committee and with the
Congress to make sure if there is a concern about that to limit the
deferral of funds and try to find a way to try tie them to Congress’s
action. We have not been able to come up with a constitutional way
to do that but we do not intend to have the deferral extend beyond
Congress’s action to reject a proposed rescission. We do not intend
to, after Congress rejects a rescission, to offer the proposal again
and again and again as you have suggested. That is not our intent.

Senator CONRAD. I would just say with this to you, and my time
has expired, that may not be your intent but that is precisely what
this legislative proposal would allow.

Chairman GREGG. That is true and that will be changed.

Senator ALLARD.

Senator ALLARD. Mr. Chairman, I want to thank you for holding
this hearing. I think this is a very important hearing. I think it is
also a very important issue that we have before us. And I would
agree with you, Mr. Chairman, it is actually an enhanced rescis-
sion, not a true line item veto. So in this piece of legislation, we
are not granting to the president the same powers as though it was
a line item veto, which we provide to a large number of Governors
throughout the United States.

I think if we look at what happened in the state legislature, I
think that we would find that there is a decent balance between
the legislative branch and the Governor, in which case I think that
same balance can be established between the legislature and the
Congress—I mean the Congress and the president.

I think that the benefit of this particular piece of legislation is
that it does bring more accountability to the budget process. I do
think we have to have more accountability. I think that spending
is out of control. And I think that we need to do more to rein in
that spending. If that means that we have more oversight on the
spending side, then I am willing to grant the president some lim-
iting powers to do that.

I also agree with the Chairman that we need to have some modi-
fications on the proposal that is before us. For example, we do not
Wlant to let the president—the 180 days, I think, is a classic exam-
ple.
And my question to you, Mr. Smythe, is when this was drafted,
was the intent originally was just to limit it 100 days. And the fact
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that this could be perpetually extended, was that overlooked by the
Administration in putting this proposal forward?

Mr. SMYTHE. There are two aspects about the bill. The 180 days
refers to calendar days. The 10 days or 13 days that Congress has
to act on legislation refers to days that Congress is in session. So
we had a concern that we did not want a situation where the time
for deferral would run out and the administration would have to
obligate the funds and Congress would not have the opportunity to
act because there can be cases where Congress passes an appro-
priation bill in early October, in election years for example, and
then goes on recess until January, sometimes not coming back
until late January, where you can have extended periods of time
of much more than just 10 days or so.

That was the issue. We view the 180 days as the outer limit in
terms of what would be needed for the deferral of funds.

And as I have stated before, our preference would be, our policy
preference was too tie the deferral to one house acting to reject it.
We could not find a constitutional way to do that. We want to work
with the Congress. This concern of the 180 days has come up over
again. We want to work with you to find a way that ensures——

Senator ALLARD. So your intent, and the Administration’s intent,
was just have one shot at the apple, so to speak, the 180 days, and
not to have this repeated over and over again?

Mr. SMYTHE. That is correct.

Senator ALLARD. I think that is important for us to move forward
in our discussions with the Administration on what might be an
appropriate way to amend this piece of legislation.

Was there any intent—on the number of items, do you think it
is appropriate to limit the president to the number of items? There
has been some questions raised about, do you put the rescission to
the whole piece of legislation or do you select sections out of there?
What was the intent of the Administration proposing that?

Mr. SMYTHE. Our intent was not to submit a multitude of rescis-
sions and tie the Congress in knots. That is not our case. When you
look at appropriation bills, they vary in terms of size. The Labor/
HHS appropriations bill is a $141 billion bill. It covers at least
three departments, probably more than that.

Senator ALLARD. I think more appropriately, you ought to look
in on omnibus bill.

Mr. SMYTHE. Or even an omnibus bill. So we thought it was use-
ful for the president to have some discretion to send up more than
one rescission, to not just limit it to just one rescission per bill.

Again, our intent is if there is a concern that this could be
abused by an administration, to set up a multitude of rescission
bills and tie up the calendar, that is not our intent. And we want
to work with you to provide a limit if you want to do that.

Again, our concern is that the president will be left with some
discretion to propose more than one bill.

Senator ALLARD. Mr. Chairman, I see my time is expiring. Thank
you.

Chairman GREGG. Senator Sarbanes.

Senator SARBANES. Thank you very much, Mr. Chairman.
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Mr. Smythe, I have to judge your intentions by what is in the
bill. I have to look at the bill and read the bill. You all drafted this
bill, did you not? Who drafted this bill?

Mr. SMYTHE. Yes, sir. We drafted—the Administration draft-
ed

Senator SARBANES. Who is we?

Mr. SMYTHE. The bill was drafted primarily by the Office of Man-
agement and Budget but we worked with other agencies in terms
of developing legislation.

Senator SARBANES. OK. Now as I understand this bill, and I just
want to go through and make sure I understand it, the president
can submit a rescission, for 180 days. If that is rejected by the Con-
gress, can the rescission stand for 180 days?

Mr. SMYTHE. The rescission cannot. The deferral of funds can
stand for up to 180 days. The bill does provide——

Senator SARBANES. We could reject it right off the bat and the
president could defer the funds for 180 days. Is that correct?

Mr. SMYTHE. That is correct.

Senator SARBANES. Now my next question. He sent up one of
these deferrals. It is rejected, 180 days pass. Can he send the same
deferral and defer it for another 180 days?

Mr. SMYTHE. Yes, but that is not our intention.

Senator SARBANES. Wait a second. Is that in the bill?

Mr. SMYTHE. The bill provides that authority. That is not our in-
tention to use—

Senator SARBANES. Who drafted this bill?

Mr. SMYTHE. The Administration drafted the bill.

Senator SARBANES. All right. Now how can you come in here,
having drafted the bill with these egregious provisions, and then
say well, that is not our intention?

What is the level of competence in drafting this legislation if you
come to the table, the witness table here this morning, and imme-
diately you start going through a recitation of these things that are
obviously very serious problems and say well, that is not our inten-
tion, that is not our intention, that is not our intention.

Under this legislation as written, the president could completely
negate Congressional action. Is that correct? By just doing one de-
ferral after another. Is that not the case?

Mr. SMYTHE. The president has the authority to offer more than
one rescissions. When we drafted this bill—it is important to note
that when we drafted this bill, that under the Budget Act, under
Title 10, the president can propose a rescission at any time. We
looked to Title—the existing authorities in Title 10 in terms of de-
ferral authority and so forth.

Again, I think you could probably look at any statute that pro-
vides discretion to an administration and you can point out theo-
retically there could be enormous abuse under any statute that the
president——

Senator SARBANES. No, no, no. Some statutes that are well done
do not permit an incredible abuse. That is the whole art of crafting
legislation.

You are telling me that you formulated something and then you
come in here this morning and say there are all these problems
with it. And yet you send it up here that way?
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What about the problem of flooding the Congress with these
Presidential proposals so that the Congress is completely tied up
addressing these deferrals sent by the president? How many defer-
rals can the president send?

Mr. SMYTHE. There is not a limit in terms—just like under the
Budget Act, there is no limit in terms of the number of rescissions
that the president can propose under Title 10. He can propose an
unlimited number.

Senator SARBANES. For 45 days?

Mr. SMYTHE. No. The period for the funds are deferred for 45 leg-
islative days but he could continue to propose rescissions one after
another and tie up the entire amounts appropriated by proposing
to rescind under Title 10. We have chosen not to do that.

Senator SARBANES. I thought you listed that as one of the prob-
lems you are prepared to concede up front this morning with this
proposed legislation. You sat there at the witness table, I was sit-
ting here increasingly astounded at this testimony, and even more
so now that I have ascertained that the legislation was drafted in
your shop, that you are the supposed craftsman of this legislation.

And I am sitting here this morning and you are down there say-
ing there is this problem but that was not our intention. There is
this problem but that was not our intention. There is this problem
but that was not our intention.

How am I to read your intentions? I look at the legislation and
the legislation is enough to curl your hair.

Mr. SMYTHE. I guess all I can say, Senator, is we want to address
those concerns. That is not our intention to use the authority in the
manner you have described and we want to address those concerns.

Senator SARBANES. The Budget Act says funds made available
for obligation under this procedure may not be proposed for rescis-
sion again, with respect to an answer you just gave me a minute
or two ago.

Mr. SMYTHE. Pardon me, I may have stated incorrectly. What 1
intended to say was that the president had authority to offer a
multiple number of rescissions. There was no limit in terms of how
many rescissions.

Senator SARBANES. Can he offer the same rescission again, under
the existing law?

Mr. SMYTHE. Not under Title 10.

Senator SARBANES. Can he offer the same deferrals again under
your proposed legislation?

Mr. SMYTHE. Yes, but as I stated, that is not our intent.

Senator SARBANES. Mr. Chairman, my time is up.

Chairman GREGG. The Senator has raised three valid points. And
the Senator was not here when I made my opening statement but
I listed about five valid points, or six or seven.

Senator SARBANES. The point I want to make is not just the sub-
stance of them but the ineptness in the drafting of the legislation,
and the witness coming before us. And it was done in his shop. And
the first thing he does is start enumerating all of the problems
with it. And he tries to explain it away by saying that was not our
intention.

They drafted the legislation. What was the intention when you
drafted it?
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Chairman GREGG. That may be the Senator’s point. If that is the
Senator’s point, I am not on his side.

But on the issue of substance, when we get to a markup of the
bill, some of the points the Senator made will be addressed.

Senator SARBANES. It does go to the question of competence, obvi-
ously.

Chairman GREGG. Senator A